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[1] A number of substantive claims that have been made to vary the Children’s Services
Award 2010 (Children’s Services Award) and the Educational Services (Teachers) Award
2010 (Teachers Award) as part of the 4 yearly review of modern awards (the Review).

[2]  Witness evidence was heard on 6, 7 and 8 May 2019, and after those hearings the
parties were directed to file written submissions setting out the findings they seek to have
made based on the evidence, by 4.00 pm on Wednesday 29 May 2019. The following parties
filed submissions in response to those Directions:

o ACA, ABI and the NSWBC*

o UV?

o IEU’

« Australian Federation of Employers and Industry*
e | and E Arrabalde®

[3] This document sets out the findings sought by the parties.
1. Findings of General Application

[4] There are a number of findings of general application which ACA, ABI and NSWBC
(with the support of NOSHSA and JAG) (collectively, the ECEC Employers) submit should
be made by the Full Bench.

Characteristics of the ECEC Sector

1. ECEC is a place for young children to be ‘cared for’ and/or ‘educated’ when their
parents are unable to care for them in the home because they are at work.°

2. The ECEC sector supports Australian families and has the power to facilitate
workforce participation leading to better outcomes for the economy and employment
growth.’

3. Current government programs, (including the current subsidy arrangements)
encourage both parents (and particularly mothers) to work because it is good for the
economy.®

4.  Affordability and accessibility of childcare for Australian families are current issues
facing the ECEC sector generally.®

5. Accessibility and affordability of childcare are extremely important factors that, if
not provided, can discourage parents, particularly women, from working.*

6. Greater access to flexible working arrangements is likely to increase workforce
participation, particularly among women. There are broad economic and social
benefits associated with increased female workforce participation.™



The National Quality Framework

7. There is a degree of confusion as to the legal effect and status of the elements of
National Quality Framework (NQF) amongst the participants in the ECEC sector,
including whether responsibilities arising from the NQF also arise from other
sources. Some examples from the evidence in the proceedings include:

(@) Evidence of Dr Fenech:

(i)

(ii)

In respect of Responsible Persons, (TN at [630]-[639]), Dr Fenech stated
that s168 of the National Law requires Responsible Persons to oversee
educational programs. Upon review of that section, this appears to be
incorrect. As was put to Dr Fenech, being in day-to-day charge of a
service (i.e. a Responsible Person who is not an Approved Provider or
Nominated Supervisor) does not place any additional legal
responsibilities on a person under the National Law (see p 408 of Exhibit
1 — guide to the National Quality Framework and Dr Fenech’s own
evidence TN at [624]).

In respect of the ‘overlap’ between the NQF and modern awards, Dr
Fenech was not aware whether any of the responsibilities arising for
Responsible Persons in the NQF existed only in the NQF (at TN [650]).

Question for the ECEC Employers

Q.1 The ECEC Employers are invited to expand on the import of the point made at
[71(a)(ii) above.

(b) Evidence of Ms Warner

(i)

(i)

Ms Warner’s evidence was that her responsibilities as Educational
Leader (as set out in paragraph 19 of her Statement (Exhibit 17) came
from the NQF.*? However, when asked whether she could identify the
relevant part of the standard against the responsibilities listed she replied
that she could not do that.*®

Ms Warner also claimed that her duties as a Responsible Person brought
with it additional legal responsibilities (TN at [1528]); this was
contradicted by Dr Fenech’s evidence (TN at [624]).

(¢) In her evidence Ms Hennessey (TN at [279]-[286]) acknowledged that, despite
evidence in her statement at [17] (Exhibit 6), she was not responsible for making
sure policies dictated by the NQF are considered and integrated into
programming and curriculum.

(d)

Ms Wade’s evidence (TN at [772]-[773], [782] was that she considered the NQF
not to fall within the meaning of ‘relevant regulations and statutory requirements’
and that her responsibilities as a Director did not require her to comply with the

NQF.*



Question for other parties

Q.2
[5]

1.

Which of the findings sought by the ECEC Employers (at [4] above) are contested?

IEU seeks the following general findings:*

The National Law prescribes minimum staff ratios, being both:

(a)

(b)

the minimum number of educators that must be present at any given time,
which can include teachers; and

the specific numbers of teachers who must be present (or in the case of smaller
services, available) at any time, relative to the number and ages of children
present, which vary slightly state to state.

The overwhelming majority of teachers and educators employed in ECEC services

are:

(@)
(b)
(©)

female;
low paid; and

members of what ACA describes as ‘working families’ who need support and
flexibility.*

There is a shortage of qualified and suitable teachers and educators in the ECEC

sector, and services can find it difficult to both recruit and retain staf

f,17

These difficulties in recruiting and retaining suitable staff:

(@ inhibits the ability of the services to provide continuity of care for the
children;®

(b) is bad for business, in that parents do not like to see high staff turnover;*®

(c) arein part caused by poor wages and conditions in the sector;?° and

(d) will likely be exacerbated by further reductions in conditions.

Many workers, particularly permanent part-time employees, in the for-profit ECEC

industry:

(@ are not currently advised of their permanent start and finish times on

(b)

(©)

commencement:*

instead are rostered week to week, with varying volatility from service to
service (in some cases, being provided with less than 7 days notice);*

in the case of part-time workers, are engaged on minimum hours contracts
which purport to permit the employer to either:



[6]

(i) not pay overtime rates for any hours worked in excess of the agreed hours;
or

(if) in reality engage workers on close to full-time hours but reduce those
hours of work at will.?

In at least some cases, permanent part-time staff are employed on contracts which do
not even involve a minimum number of guaranteed hours.”*

Some for-profit ECEC services do not pay overtime rates, whether by:
(a) offering time off in lieu instead:;®

(b) incorporating an overtime component into above-award rates:? or
(c) simply not paying overtime without explanation.

UV seeks the following general findings:

. The NQF has occasioned industrially significant change in the nature of the work

within the sector and the current system of regulation is not reflected in any sense
within the Awards.

. The introduction of the NQF represented a significant regulatory change, with

ongoing and significant obligations concerning how work under the Awards is
conducted and that the Awards do not in any meaningful sense reflect the regulatory
regime that now governs the sector.?’

Question for all other parties

Q.3

2.

[7]

Other interested parties are invited to comment on the findings sought by IEU (at [5]
above) and UV (at [6] above).

Ordinary Hours Claim

The ACA, ABI and NSWBC have made a claim to vary the ordinary hours under the

Awards. Currently the Awards provide that ordinary hours may be worked between 6.00am
and 6.30pm; the Employers’ claim seeks a variation such that ordinary hours may be worked
between 6.00am and 7.30pm.

[8]

The ECEC Employers seek the following findings:?

Childcare is an extremely competitive industry in which affordability, opening hours
and compliance with an increasingly complex regulatory regime determine the
viability of a business.?

Limited childcare operating hours restrict the working hours of working parents,
particularly those with greater caring responsibilities (i.e. women).*



The nature of childcare is that working parents must drop off their children before
commﬁncing work and pick-up their children following the completion of their
work.

Parents who utilise childcare services work in all industries.®?

Parents routinely choose childcare providers close to their homes so that they can
drop off children before travelling to work, and pick-up children on the way home
from work. This means that parents must finish work with enough time to travel to
the childcare centre to pick-up their child ‘on time’.*® This can be a source of stress:

(@) Ms Wade provides evidence of the difficulty her staff (with children) have when
their out of school care arrangements finish at 6pm (which is earlier than their
employer’s close time of 6:30pm). Ms Wade describes this as ‘really hard” (TN at
[883]):

‘They have to ask friends within the - their school friends, so the children's school
friends, parents and ask upon them to pick up children and look after them. They have to
get babysitters, they need to look family members travelling from out of town up to half
an hour to an hour out of town to pick up their children. So yes, it's just a lot of pressure
externally on them.”%*

(b) See Exhibit 32 Annexure LJ-2 to Statement of James at p 52: At the end of the
day, parents likewise struggled if their formal care closed at a time that was
earlier than needed.

The cessation of ordinary hours at 6:30pm in the ECEC industry means ‘overtime
has begun’ at a point where many working parents are still completing ‘ordinary
hours’ in other industries (or travelling to pick-up their children).*®

Unlike employers in other industries, childcare employers do not have unilateral
control on when centres can close. If parents do not attend ‘on time’ to collect
children, childcare centres are required to stay open, incurring unplanned overtime
liability.*

It is an experience of childcare centres that, notwithstanding a clearly defined
closure time of 6:30pm, parents can be late necessitating the payment of overtime.*’

Extending ordinary hours until 7:30pm may increase the hours of operation of
certain centres.*®

(@) Mr Mahoney advised he supported the claim for an extension of the ordinary
hours from 6:30pm to 7:30pm.* In response to being asked whether it would
make it cheaper for him to keep his centres open he responded: ‘in that hour we
may have outside of the current customer base, people who would want care for
their children because of their own work requirements, but who we can’t
currently attract because we are in a position where the extra overtime hours
would have to be actually paid. 40



(b) Ms Paton said she might extend the hours of her centre if the ordinary hours were
extended: ‘the more flexibility I can provide the better. ™

10. While there is relatively little evidence before the Full Bench in these proceedings as
to the extent of parental demand for later operating hours, extending the ordinary
hours until 7:30pm will increase access to ECEC service allowing parents to work
longer or later hours,:*

(@) Ms Wade provided evidence (TN at [885]) that her employees had requested her
centre closes earlier so they can collect their children.

(b) Ms Maclean provided evidence that ‘we have had possibly in the last four years,
again, anecdotally, possibly five families ask if there was any chance of staying
open a little bit later because they start work a little later and finish it. So they
rush to achieve a 6:30 pick-up time. *

11. The increase of the ordinary hours span from 6.30pm to 7.30pm is unlikely to have
any material effect on secondary employment, given the extension is for one hour
only: Ms Hennessy (TN at [344]) acknowledged that her current pattern of work to
6.30pm (in line with the current award) prevented her from obtaining shifts in her
secondary employment in any event. An extension to 7.30pm would have no effect
on this situation.

12. Specific findings as to weight of evidence are:

(@) Annexure LJ-7, referred to at [47] of Ms James’ supplementary statement
(Exhibit 33), apparently containing feedback from members as to the ECEC
Employer’s proposed claims is of absolutely no probative weight. The ‘feedback’
is anonymous and untestable.

(b) Ms Bea’s evidence in her supplementary statement (Exhibit 9 at [5]) as to the
effects of working until 6.30pm and 7.30pm should not be accepted. Under cross-
examination (TN at [420]-[425]) Ms Bea’s evidence was that she had never
worked until 6.30pm. This directly contradicts Exhibit 9 at [5].

Question for other parties
Q.4 Which of the findings sought by the ECEC Employers (at [8] above) are contested?
[9] UV seeks the following findings:**

1. Late pick up of children is infrequent and extending the span of ordinary hours
within the Awards would not genuinely address this issue.

2. There is no genuine need across the sector for an increased ordinary span of hours
under the Awards.

3. The ordinary hours variation sought is unnecessary.



[10]

The ordinary hours variation sought would have a detrimental impact on the ability
of employees to meet their caring responsibilities.

The ordinary hours variation sought would have a detrimental impact on the ability
of employees to undertake secondary employment.

The ordinary hours variation sought should be rejected.
IEU seek the following findings:

There is no real demand for childcare centres to be open until 7:30 pm at night.*®> For
example, a 2016 survey conducted at two of Ms Tullberg’s services — the closest thing
to data contained in the evidence — 98.4% of respondent parents at one service and
100% at another responded ‘very satisfied’, ‘satisfied’ or ‘neutral’ to a question about
the convenience of the current opening hours.*® No ACA witness has performed any
market testing, conducted a cost/benefit analysis, undertaken extensive calculations or
otherwise given the matter any apparent serious thought.

The current potential additional (i.e. planned overtime) costs under either the
Teachers Award or the Children’s Services Award of rostering a worker to work until
7.30pm are minimal.*” For example, in the case of Ms Llewellyn — the only witness
about whose service there is financial information in evidence - the additional wage
cost would represent less than 1% of the services’ last net annual proﬁt.48
Late pickups are:

a. generally uncommon;* and

b. where they do occur, involve parents arriving less than 15 minutes late, and no
more than 30 minutes except in the most unusual circumstances.*

Employers do not, and would not in the future, roster ECEC workers to work
significantly past closing time just in case a parent was late.*

Current unplanned overtime costs:

a. are predominantly incurred in respect of late pickups;

b. can be, and often are, defrayed in whole or in part by late fees;

c. are minimal; and

d. would not in any event necessarily be reduced by the ACA’s claim.*?
Teachers are almost always rostered in the middle of the day (8.30-4.30), when the
most children are present at the service, because of the particular nature of their role

as teachers.>

Shifts finishing at 6:30 pm:



a. can be difficult for employers to fill voluntarily;
b. have a detrimental impact on the work-life balance of ECEC workers;

c. are generally regarded as undesirable, and a ‘late finish’ compared to ordinary
working hours.**

8. An ordinary hours shift finishing at 7:30 pm:
a. would require an employee to start at 11:30 am;
b. is significantly outside the usual hours that day workers work;

c. would cause disruption to many workers’ lives, including their family and
caring responsibilities; and

d. would likely be regarded as undesirable.*

9. Many ECEC workers, in particular part-time workers, are effectively engaged as
shiftworkers, in that their start and finish times and days of work rotate and are not
properly fixed.*®

10. There is no evidence (or, indeed, argument) justifying an alteration to the shift
loadings prescribed by either Award.

Question for the ECEC Employers and AFEI

Q.5 Which of the findings sought by UV (at [9] above) and IEU (at [10] above) are
contested?

3. Rostering Claim

A claim by ACA, ABI and NSWBC to vary the rostering arrangements in the Awards so that
an employer is exempt from having to provide employees with 7 days’ notice of a variation in
roster in circumstances where:

(i) another employee has provided less than 7 days’ notice of their inability to
perform a rostered shift; and

(it)  in order to comply with its statutory obligations in respect of maintaining staff to
child ratios, the employer is required to change an employee’s rostered hours so
as to replace the absent employee.

[11] The ECEC Employers seek the following findings®":

1. Roster changes with less than 5 days’ notice are common in the ECEC sector and
that:

(@) Ms Wade, who acknowledges that she has to change the rosters frequently, ‘it can
happen five days a week’ (TN at [895]);

(b) Ms McPhail at (TN at [3017]); and
10



(c) Mr Mahoney at (TN at [3969]).

2. Roster changes within the ECEC sector currently largely occur by agreement and
staff are generally accommodating

(i) Ms Viknarash (TN at [1102], [1114));
(i) Mr Fraser (TN at [1795]-[6]);

(iii) Ms Chemello (TN at [2719]);

(iv) Ms Hands (TN at [4698]).

3. The maintenance of ratios required by legislation is complex and difficult,
particularly in regional areas.*®

4. There is no evidence before the Full Bench that ECEC employers are likely to
arbitrarily or unfairly utilise a rostering provision amended by the Rostering Claim.
To the contrary, much of the ECEC employer evidence focused on a preference for
employee agreement:

(i) Mr Fraser at TN [1812], [1816].%°
(i) Ms Chemello at TN [2727]:

‘I don’t think it’s good for our team to force anybody to do anything, so we work
collaboratively so we have a good working partnership.’

(iii) Ms Tullberg at TN [3564]:

‘We wouldn’t force a staff member to change their shift within seven days, and we
don’t have need to change someone’s roster within a seven day period at present. It
would be nice to be able to give them some more flexibility to be able to change it but
it’s not — we’re not asking — I’'m not asking to change the provisions of the seven day
roster for a need to do to be nasty to staff.’

(iv) Mr Paton provided evidence that she would ‘always seek to request something of
someone before demand it, as a human, /60

(v) Mr Mahoney at TN [3973]:

“You wouldn't force someone who wasn’t rostered to come in? Oh, gosh, no. There’s
no coercion. We've a very teamly (sic) group of people and we work together closely
and respect each other’s needs.’

5. Notwithstanding a general reluctance from employers to ‘force’ employees to
undertake work without their agreement, the legislative requirements placed on the
ECEC sector mean that, in some circumstances, late changes to the roster are
required.

Question for other parties

Q.6 Which of the findings sought by the ECEC employers (at [11] above) are contested?
11



[12]

[13]

1.

UV seeks the following findings:®*
The variation sought is unnecessary. Both Awards contain provision for varying
rosters by agreement® and there was a clear consensus that employees covered by
the Awards are generally willing to agree to roster changes (except where it may
conflict with their own caring or other responsibilities).

Overwhelmingly the employer witnesses were not seeking the ability to make late
roster changes without employee agreement.®

If the rostering claim was granted, it would create difficulties for employees in
respect of caring responsibilities and attending to medical matters and would have a
detrimental impact on the ability of employees to plan for outside of work
responsibilities.

The majority of employees in the sector are willing to agree to roster changes unless
it conflicts with caring responsibilities or other appointments.

The current Awards already provide employers with sufficient flexibility to address
rostering issues.®*

IEU seeks the following findings:®

Employers can, and do, maintain adequate staffing ratios in the face of unexpected
absence by:

(@) employing, and rostering, sufficient staff to manage the risk of an employee
requiring personal or other short-notice leave;

(b) directly engaging a pool of casual employees;
(c) utilizing agency casuals;
(d) requesting that staff change their start and finish times;

(e) offering part-time staff additional shifts, up to eight hours of which under the
Award may be paid at ordinary time rates;

(f) offering part-time and full-time staff overtime; and

(g) using managerial staff to cover absences.
There is no evidence that any ECEC Centre has, as a result of short notice staff
absences or for any other reason, fallen under the minimum staffing ratios. One
centre came ‘close’ on one occasion due to a gastro outbreak, but was still able to

operate.®

Stable rostering patterns such that the same employees are present at the service at
the same times on the same day:

12



(@) enable ECEC services to provide better continuity of care for children;

(b) are particularly important in respect of teachers, to enable them to best deliver the
educational program;

(c) provide improved educational outcomes for children;

(d) are preferred by parents and correspondingly provide a benefit to the business;
and

(e) provide greater stability and certainty for ECEC workers.
4. ltis impossible to predict when an employee will require personal leave.
5.  When an employee takes personal leave, it is usually at very short notice.

6. Of the ten Employer witnesses who gave evidence in respect of this claim, seven —
Ms Viknarasah, Ms Maclean, Ms Chemello, Ms McPhail, Ms Tullberg, Mr
Mahoney and Ms Llewellyn — did not in fact agree that they should be able to
unilaterally change their employee’s hours and days of work at no, or short, notice.®’
The claim that these witnesses believed they were giving evidence in favour of —
changing hours of work on a one-off basis by agreement — is currently permitted by
the Awards. In the case of the Children’s Services Award, there is no evidence that
the requirement to record this agreement in writing is unnecessarily onerous.

7. The reactions of these 7 Employer witnesses to the proposition that they should, as
employers, be able to force a person to change their hours with no notice — surprise,
confusion, and usually adamant disagreement — should be taken as a reflection of
community norms. Notably, even Ms Paton - who (belatedly) professed support for
the ACA’s claim — did not, as a person, consider it fair.

Question for the ECEC employers and AFEI
Q.7 Which of the findings sought by UV and IEU (at [12] and [13] above) are contested?
4. Responsible Person Allowance

[14] A claim by UV to introduce a new allowance for employees assigned to be the
Responsible Person at a service.

[15] UV seeks the following findings:®®
1. The National Law requires that providers designated a person on the premises of a
centre while it is operating as a Responsible Person and this requirement is observed

and considered an important element of the current scheme of regulation.

2. The requirement to designate a person as the Responsible Person is a novel explicit
requirement introduced by the NQF.

13



Generally, the evidence indicated that great care was taken to ensure that the
Responsible Person was a senior experienced employee and frequently paid a salary
in excess of the award minimum.® The decision to allocate the role to an employee
was considered and often incorporated into the roster. The evidence broadly
reflected that provider practice concerning who is designated the Responsible Person
reflected the intended significance of the role: the preference is to have a person in
the role with experience and seniority.

A defining characteristic of the Responsible Person under the National Law is that
the person must be present at a centre based service at all times that the service is
educating and caring for children.”® A number of witnesses readily conceded that
while a director and an assistant director had management responsibilities these
duties 7ollid not necessarily require the person to be on the premises to fulfil these
duties.

The contention that the role of Responsible Person is subsumed within general
management duties or for that matter any of the classifications of employment
within the Awards is nonsensical in light of the role not being appurtenant to any
classification and that no classification within the Awards require responsibility or
management to be connected to being present on the premises at all times. The fact
that a person other than the director or an assistant director can and will be the
Responsible Person indicates the independence of this role from the current
classifications of the Awards.

The role of Responsible Person is distinct from the status given to the approved
provider as the person principally legally liable for compliance with the National
Law. An approved provider would not be a person that would be an employee and
paid an award based allowance. Further, an approved provider can be a body
corporate "2 and a Responsible Person must be a natural person.”

A broad range of employees can be a responsible person and are in practise

7.

Who can be a Responsible Person is very broad’® and evidence indicated that
relatively junior and ostensibly unqualified staff performed the role often at the
beginning and end of the day.

The contention that the allowance would be administratively oppressive has little or
no substance:

(i) the allowance would not impose an additional record keeping requirement on
providers. The National Law already requires that the approved provider must
maintain a record of who is the Responsible Person at all times that the service is
operating.”®> Many providers incorporated designation of a responsible person into
their roster process, and

(it) the employer witnesses conceded that their payroll and human resource system
were capable of accommodating ad hoc unanticipated changes occasioned by
illness and other absences, one off payments and other allowance payments which
necessitated frequent adjustments to the payroll.

14



10.

11.

12.

13.

14.

15.

16.

17.

[16]

Responsible Persons are often the proprietor, approved provider (if the approved
provider is a natural person) or a senior employee in receipt of above award
payments who would be ineligible for an allowances paid to an award reliant
employee.

The allowance sought is one that will be paid by employers to employees that are
award reliant. The allowance will not be payable to the employer, corporations,
agreement covered employees or to employees paid a significant increment above
the Awards.

A great deal of the evidence given by the ACA witnesses about the proposed
Responsible Person allowance was irrelevant as these witness pay the employee that
is usually the Responsible Person well above the award.” Four ACA witnesses
directly addressed the cost of the Responsible Person allowance in the evidence:
Fraser, Maclean, Tullberg and Mahony.”” All these witnesses, with the exception of
Mr Mahony, paid the employee who was usually the Responsible Person an above
award salary.”

The totality of the evidence indicates that there a number of beneficial ways that
employers can absorb the cost of the allowance by ensuring that experienced and
well paid staff perform the role.

The legal liability of approved providers under the National Law is distinct from the
role of the Responsible Person.

The Awards classifications do not recognise the role of the Responsible Person.

The role Responsible Person entails significant responsibility and additional duties
in addition to any duties required of an employee by virtue of their classification
under the Awards.

Providers would have significant capacity to reduce or absorb the cost of the
allowance by reinforcing the existing practise of designating themselves or a person
paid above the award the Responsible Person.

The imposition of an allowance would reinforce good practise in ensuring that the
person who performed the role was more senior and well qualified.

. and E. Arrabalde (the Individuals) seek the following findings: "

1. The person who is determined to be the Responsible Person has responsibilities
and duties which include:®

e being placed in charge and responsible for the day-to-day operations of a
.81
centre;
e decision-making in relation to immediate issues with children and families;
e consulting with and overseeing the work of staff;®

e communicating with families;**

15



e being a point of contact for enquiries and concerns® (This may include face-
to-face conversations, answering phone calls, replying to emails and text
messages and accessing various online portals.);%

e making time-sensitive decisions that require a whole centre or unified staff
team approach;®’

e contacting the director or nominated supervisor and relaying relevant
information;®®

e being a point of contact for regulatory officers in the absence of the nominated
supervisor;®

e physically opening® (and closing) centres and overseeing arrivals and
departures of children and families;”*

e writing or verifying incident reports, communicatin% incidents to families and
inputting information about incidents in a database;’

The person fulfilling this role is required to be made obvious to families® and any
other person within the centre.

If owners, directors or persons who are usually the Responsible Person do not have
confidence in the designated Responsible Person, this reflects on the work practices
and culture within an individual organisation rather than diminishing the role of the
Responsible Person.*

Being a responsible person requires skills and abilities*™and those designated as the
Responsible Person hold a variety of qualifications.®®

Employees of any classification may be designated as the Responsible Person.?’
Experience is identified as desirable® and the role is not usually assigned to “junior”
staff.”® The evidence suggests that the role of Responsible Person is often
determined in order of seniority.*®

The role and appointment of a Responsible Person is largely contextually specific.'%*
A director can be, but is not necessarily, the Responsible Person.'% The introduction
of the National Quality Framework significantly changed the nature of work in early
childhood education and care'® and posed challenges for all those working in the
sector.’® Directors who choose to be the Responsible Person are no longer able to
leave the centre without passing on the mantle of Responsible Person, displaying
who the current Responsible Person is and making a record of this change.'®

At some centres, employees who are undertaking the Responsible Person role are
being rewarded through above-Award payments.'®

The proposed Responsible Person allowance would not be administratively complex
to pay because:

o there is only one Responsible Person at any one time;
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an accurate record of the Responsible Person must be made’®’ consistent with

Regulation 150 and Regulation 177(2) of the Education and Care Services
National Regulations;

the Responsible Person record may be used for payroll purposes'®® without
significant administrative burden being imposed on employers;

the proposed allowance is a fixed percentage of an employee’s ordinary rate
dependent on the number of licenced places of a centre; and

many approved providers already use electronic payroll systems'®® and the use
of electronic payroll systems will be necessary for all employers from 1 July
2019 to comply with the Australian Taxation Office’s Single Touch Payroll
requirements.**

Question for the ECEC employers and AFEI

Q.8  Which of the findings sought by UV (at [15] above) and the Individuals (at [16]
above) are contested?

[17] The ECEC Employers seek the following findings**":

1. A Responsible Person who is not an Approved Provider or a Nominated Supervisor
(an educator in day to day charge) does not have any additional legal
responsibilities:

(@)

(b)

(©)

(d)

See Dr Fenech (TN at [624]) — Do you agree that an educator in day-to-day charge
doesn't bring with it any additional legal responsibilities?---Correct.’

Mr Fraser’s statement (Exhibit 18) at [115]:

‘... there is not any additional legal requirements and responsibilities as the ultimate
responsibility of the centres falls on the Approved Provider. It is important to note that it
is the Approved Provider who has liability of the centre, never the Responsible Person.’

Ms Viknarash’s Statement (Exhibit 13) at [115]:

‘In my Centres, the “Responsible Person” will only not be the Director or Assistant
Director for a short amount of time that day. During that short amount of time there will
be a “Responsible Person” who will just be a point of call for the Centres for a short
amount of time. This person has no practical additional work such as creating rosters,
buying equipment or furniture or programming and planning for the Centres as the UV
suggests. The “Responsible Person” is not responsible legally at any point for the other
educators or staff members as this is still the ultimate responsibility of the Nominated
Supervisor.’

Ms Tullberg (TN at [3671]) provided evidence that:

‘the regulations actually don't put any responsibility onto the responsible person. There's
no charges or anything that can actually be placed onto the person, it just stated we
actually need to have one. There's no fines that can be imposed on the responsible person
like there can be on approved provider or nominated supervisor.’
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2. The duties and responsibilities of a Responsible Person are already captured in the
Children’s Services Award classifications Levels 4-6. It is submitted that this can be
established through a review of the awards but was also dealt with in the evidence:

(a)

(b)

(©)

Ms Tullberg provided evidence that “Level 4, 5 and 6 have classifications in there
which do sort of cover off the same areas as responsible people.”**? Ms Tullberg
did concede that it is ‘technically’ possible for a responsible person to be a Level
3 (that is a Certificate 111 employee that performs no duties associated with being
responsible).

Ms Mravunac identified (TN at [4511]) that her duties as Responsible Person
were already captured in her role as Director.

When asked about the difference between her responsibilities as responsible
person and a nominated supervisor, Ms Wade’s evidence (TN at [824]) indicated
that her role as a nominated supervisor was broader than her responsibility as a
responsible person, not vice versa.

3. The evidence suggests that employees who are assigned to be Responsible Person
while the Approved Provider or Nominated Supervisor are absent do not make
strategic decisions or act with autonomy:

(@)

(b)

(©)

Ms Farrant provides evidence (TN at [3361]):

‘It's always my practice to make sure that if there are any difficulties that arise, or
problems or queries, that my staff who are certified supervisor is now that they can
always ring me; or if they can't get on to me, they can always ring our assistant director
to get some guidance or some clarity around any situation that may arise.... Any
difficulties, they call you? Yes, anything that they don't feel confident about.’

Ms Lllewellyn gave evidence that a Responsible Person in her absence:

(i)  did not have any additional duties (TN at [4365]);

(i) would never be required to resolve staffing issues (TN at [4366]-[4372]);
and

(iii) does not make any independent decisions (TN at [4376]).

Ms Mravunac acknowledged receiving calls from Responsible Persons when she
was absent from her centre (TN at [4488]) and that before any decisions were
made about the centre, she was informed (TN at [4498]). Ms Mravunac’s
evidence was that:

(i) these calls sometimes required her to organise replacement staffing (TN at
[4492]-[4494));

(i) complaints would not be dealt with by ‘replacement’ Responsible Persons
(TN at [4499));

(iii) no changes to policies would be implemented by ‘replacement’ Responsible
Persons (TN at [4500]);
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(d)

(€)

(iv) formal meetings with parents would not be held by ‘replacement’
Responsible Persons (TN at [4501]).

Ms Wade acknowledged (TN at [814]) that should feedback be received by
another Responsible Person while she was not at the centre, she would become
involved in making a decision about it and Ms Wade (at TN [723]) admits to
contacting the centre on her days off regarding critical incidents™® and debt
collecting.*

Ms Warner (TN at [1519]) acknowledged that she had contacted her director
when there had been any incidents, any staffing issues, any parent inquiries and
that she was required to implement her directors instructions if instructions are
provided (TN at [1520]- [1521]).

4. The evidence suggests that the duties of a Responsible Person claimed by UV are
not necessarily unique to Responsible Persons in an ECEC Centre.

(@)

(b)

Communication with parents is not a responsibility limited to Responsible
Persons:

(1)  Evidence of Ms Tullberg (TN at [3704]):

‘[If] an incident happened in the toddler room it wouldn't be the kindergarten teacher that
would ring the parent, it would be the room leader in the toddler room, so that person
would be the responsible person at the time. So it's not always going to be the
responsible person. Would the responsible person have some role in the management of
the incident? Maybe, during that time. They may or may not, it depends on the
circumstances.’

(i)  The evidence at 7.3 above concerning the autonomy of Responsible Persons
is also relevant to this finding.

Ensuring safety is also not a responsibility limited to Responsible Persons:

(1) Ms Warner acknowledges that she is “responsible for ensuring a safe
environment in maintained for staff and children” even when she is not the
responsible person.'*

(i) Ms Chemello states that Responsible Persons have no additional
involvement in relation to critical incidents at her centre. She says: ‘all my
staff have got first aids, so anyone can attend an accident within the service,
then the protocol is to call the co-ordinator’.*®

(ifi) Ms Viknarasah states ‘any educators duties are similar to a responsible

person in terms of their duty of care to the children’.*"’

(iv) Ms Mravanuc (at TN [4505]) states that all staff are required to ensure a
safe environment is maintained.

(v) Ms Tullberg’s evidence was that responsible persons do not interact with
parents in relation to an incident anymore than a room leader would (at TN
[3699]).
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(vi) Ms Tullberg (at TN [3708]):

“The responsible person would have some involvement in ensuring that the child was
going home with the right person, you'd agree with that proposition? Parents all have to
sign in and out their own children. They have key code access to the service. As long as
the parent's been identified by a staff member and knows who that parent is, again |
wouldn't necessarily say that the responsible person at the time is the person who
identifies that parent. | see where you're going. In general, yes, the responsible person
would be the person that would deal with an incident in the service but it's not always
going to be the case.’

5. The duties and responsibilities of the Responsible Person role are not new and were
not created as a result of the National Laws and Regulations. See Tullberg Statement
(Exhibit 35) at [93], Maclean Statement (Exhibit 25) at [102]-[103]; Brannelly
Statement (Exhibit 34) at [41]-[42].

6. The creation of a Responsible Person Allowance would be difficult to administer.

[18]

1.

(a)

(b)

Mr Fraser confirmed under cross examination (TN at [1863]) that administering
the responsible person allowance would be:

‘complex to administer because the proposed allowance that's been put forward must be
multiple payments across multiple people across five days a week. So across the
fortnight it's 10. So | could have three responsible people on on one day at one centre, so
across seven centres that would be multiple payments across the payroll period at
different levels’.

Ms Tullberg advised under cross examination, that in terms of administering an
hourly responsible person allowance ‘it would be an actual calculation based on
every single day they worked. So it would be more complex than you probably
think it may be’.**® She further acknowledged that:

‘it would be difficult because the way we manage it it's the person who - the person
who's responsible is the person - is the most qualified person in the oldest room at the
time, until the next most senior person comes in. So say the director arrived at 7 o'clock
in the morning one day and didn't arrive until 7.30 the next day, it would be a change
every single day on the shift times for that responsible person in the morning.”**®

Ms Tullberg concluded that ‘It just adds another complexity to having to roster
and more paperwork for employers.’*?°

AFEI seeks the following findings:***

An individual does not have additional legal responsibilities by virtue of being
designated as ‘responsible person’.

The Director/nominated supervisor of a service will typically fulfil the regulatory
requirement to have a ‘responsible person.’

Where the Director is designated as ‘responsible person’, the Children’s Services
Award already compensates them for this designation. B.1.10 of the Award includes
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as an indicative duty of the Director: ‘responsible for the overall management and
administration of the service’.

The responsibilities of a ‘responsible person’ other than the Director/nominated
supervisor, is already covered in the Award’s classifications. The description of an
‘associate director’ in B.1.8 — Level 5 as ‘responsible for the day-to-day
management of the centre or service in the temporary absence of the Director and
for management and compliance with licensing and all statutory and quality
assurance issues’.

A person who is not a nominated supervisor/associate director, but who performs the
role of a responsible person when the nominated supervisor/associate director is
absent, does not perform the full ambit of the role of director or associate director.

There is no basis to award a responsible person allowance to teachers covered by the
Teacher Award, as no evidence is provided in the proceedings of employees covered
by that Award who are designated ‘responsible person’.

The quantum of the responsible person allowance sought is disproportionate to the
level of responsibility of a designated ‘responsible person’ —

(@) The difference in minimum wages for a Level 4 educator under the Children’s
Services Award, and an Associate Director under the same Award, is $0.40 -
$1.18 per hour, whereas the responsible person allowance sought would range
from $3.31 - $5.51 per hour, depending on the number of places in the Centre.

(b) The Associate Director is already responsible for day-to-day management of the
centre or service in the temporary absence of the Director under the Children’s
Services Award.

(c) In addition to day-to-day responsibilities, the Associate Director also has ongoing
responsibilities for management and compliance with licensing and all statutory
and quality assurance issues, and contributing to the development of the centre or
service’s policies.

Question for UV and the Individuals

Which of the findings sought by the ECEC Employers (at [17] above) and the AFEI
(at [18] above) are contested?

Educational Leader Allowance

A claim by UV to introduce a new allowance for employees assigned to be the Educational
Leader at a service.

UV seeks the following findings:'%

Overall, there was clear consensus in the evidence that the Educational Leader is a
role that carries real responsibility, including for leading programming and planning
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[20]

1.

within a service, mentoring other educators, leading critical reflection and
undertaking research.

The Educational Leader role arose from the implementation of the NQF, which
placed an obligation on approved providers to designate an appropriate person as the
Educational Leader for a service.

The person designated as Educational Leader has a number of responsibilities
including leading the programming for the service, mentoring other employees,
leading critical reflection and undertaking research.

The Educational Leader performs an important leadership role, which is significant
in terms of service quality.

The Educational Leader provides leadership in programming across the whole
service, whereas a Lead Educator (or Room Leader) is responsible for leading
programming within the one room.

The Educational Leader role is not remunerated within the current classification
structure.

It is appropriate that employees who are designated as Educational Leader should
receive compensation in the form of an allowance for the work performed in this
role.

The Individuals seek the following findings*?:

The role of the Educational Leader in practice mirrors the role described in
literature. The role of an educational leader includes:

e Overseeing, enabling and guiding the development and implementation of a
quality educational program and curriculum*?*

e Interpreting the implications for practice of the National Quality Framework?

e Modelling high quality practice?®

e Mentoring,**’ supporting™?® and empowering educators*?® , providing feedback
on practice™* and facilitating meetings with educators*®*

e  Ensuring that educational programming across the service meets requirements™*?

e Holding educators accountable for their actions or inactions with respect to their
educational program and practice'*?

e Leading critical reflection'®*

e Researching current educational theories and utilising findings to enhance
program and practice’®

e Collaborating with members of the “learning community”136

e  Contributing to the development of the centre’s philosophy137
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e Accessing inclusion support'®, leading the development and implementation of
an inclusive curriculum and supporting educators to adopt inclusive practices™**
(This means ensuring children of all abilities are able to participate in the
educational program and be active members of the learning community.)*°

e Developing a reconciliation action plan*** (This is a strategic plan designed and

implemented by an organisation that recognises the capabilities, contributions,
capacity and cultures of Aboriginal and Torres Strait Islander people and is
designed to further the reconciliation movement.)*#?

e Promoting continuous quality improvement'*®

Educative responsibilities of educators and lead educators differ from the role of the
Educational Leader.

The role of an Educational Leader is significant, complex and extensive. The role
‘requires intentionality’*** and as the role is not rigorously defined Educational
Leaders are required to make their own decisions as to what is appropriate for their
context (PN 1517 and 2341).'*

Educational leadership is not the same as positional leadership. The role of an
educator (or a lead educator) with respect to educational program and practice
relates to a specific group of children and a subset of the staff team. An Educational
Leader, on the other hand, has responsibility for the educational program of all of the
children attending the centre and the educational practice of the entire team of
educators.

Educational leaders have various qualifications. (PN 531) including Certificate 111
(PN 206), Diploma (PN 1467 — PN 1470), Advanced Diploma (PN 2334) and
teaching qualifications (PN 533, PN 3798 — PN 3799).

The proposed educational leadership allowance would provide a “fair and minimum
safety net of terms and conditions”.

Paying an educational leadership allowance is not administratively complex, because:
e the role is performed by one employee on a long term basis (PN 3634 — PN 3635);

e records of the Educational Leader are required to be keep under Regulation 148 of
the Education and Care Services National Regulations;

e the proposed allowance is a fixed percentage of an employee’s ordinary rate,
dependant on the number of licenced places in a centre;

e many approved providers already use electronic pay roll systems (PN 1834 — PN
1835, PN 3627, PN 3629) and the use of electronic pay roll systems will be
necessary for all employers from 1 July 2019 to comply with the ATO’s Single
Touch Payroll requirements (see https://www.ato.gov.au/Business/Single-Touch-

Payroll/);
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8.

9.

10.

11.

12.

e Educational Leaders in schools are already being paid an allowance in the
Teachers Award and the form of the allowance proposed mirrors this allowance.

As the work of educational leaders in early childhood education and care settings is of
equal or comparable value to the work of educational leaders in school settings, this
role should be remunerated.

While educational leadership may be a full-time position,**® for many educational
leaders, the role is additional to the duties within their Award classification.*’

Educational leadership requires significant effort and research reveals the
overwhelming majority of early childhood educational leaders do not receive any
remuneration for this job role.**® This is because the role of the educational leader in
early childhood education and care settings is not explicitly recognised in the
Children’s Services Award 2010 and specifically excluded from the educational
leadership allowance in clause 15.2 of the Educational Services Teachers Award
2010.

Educational leaders are paid according to a wide range of classifications in the
Children’s Services Award 2010.*°

While some employers are paying educational leaders according to their
interpretation of particular Award classifications, educational leaders in other
organisations are paid above-Award payments in recognition of their role.

Question for ECEC Employers and AFEI

Q.10

[21]

1.

Which of the findings sought by UV (at [19] above) and the Individuals (at [20]
above) are contested?

ACA, ABI and NSWBC seek the following findings:**°

The NQF does not identify what qualifications, experience or skills are required for
a person to be the Educational Leader. There is also no job or role description in the
NQF identifying what an Educational Leader is required to do.™*

The only duty of Educational Leaders imposed by the National Law is to “lead the
development and implementation of educational programs in the service”, however
what this responsibility actually entails is unclear:

e ACECQA Resources (including the Educational Leader Resource (Exhibit 5) and
the Role of the Educational Leader document (Exhibit 2) provide guidance as to
the duties of an Educational Leader but these guides do not determine legal
responsibilities or entitlements.

The ‘skill-set’ identified by Dr Fenech as being required by Educational Leaders is
not required in any legal or practical sense,:

Dr Fenech (TN at [538]-[544]) made a claim that Standard 7.2.2 could not be
fulfilled with a requisite skill-set identified in the Guide to the National Quality
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Framework, notwithstanding that those skills were not itemised anywhere (TN at
[545]), not all educational leaders possessed those skills (TN at [557]) and that she
was unaware of any ECEC centre not meeting the quality standards on the basis that
its Educational Leader did not possess those skills (TN at [567]).

4. Given the lack of definition of the duties of an Educational Leader, the role of an
Educational Leader is not clear, with several union witnesses providing evidence of
‘Educational Leader duties’ which were either not performed by them or also
performed by others,:

(a)

(b)

(©)

(d)

(e)

Ms Warner listed “preparing observations and photos for each child as a
responsibility of the educational leader in her statement (Exhibit 17) at
[19(a)]). Under cross-examination, Ms Warner admitted that this was actually
the job of the lead educator of each room.**?

Notwithstanding that Ms Hennessy’s evidence at 18(f) of her statement
(Exhibit 6) was that as educational leader she was required to observe
interactions between educators and children and provide feedback (TN at
[305]-[308]) she acknowledged that “almost anyone” in a centre did this and
that it was a ‘team effort’.

Ms Hennessy also acknowledged that most educators at the centre
communicate with parents about educational programs and children's progress
(TN at [291]-[294]) and that this wasn’t confined to educational leadership.
This is consistent with Ms Viknarasah’s evidence which confirmed that every
educator has a role in considering and monitoring how children are going from
day to day and week to week.

Ms Warner provided evidence that her educational leader role under the NQS
required her to undertake research (TN at [1495]) however stated that the
quantity of that research was not specified (TN at [1514]). It was unclear
where this responsibility was derived from.

Ms Mravunac provided evidence that, despite not being an Educational
Leader, she developed, planned and assessed programming, ensured it was
implemented and determined the educational direction of the centre (TN at
[4467]-[4472]). Ms Mravuanc acknowledged that, despite not being an
educational leader, she was the driving force behind educational leadership at
her centre (TN at [4484]).

5. The duties of an Educational Leader are already included in the classifications under
the relevant Awards:

(i) Ms Hennessey’s current duties as a Level 3 under the Children’s Services Award

included the implementation of the children's program under supervision.

154

(i) Ms Warner admitted that she is “responsible in consultation with the assistant

director or director for the preparation of implementation and evaluation of a
developmentally appropriate program for individual children or groups” which is
a duty specifically itemised in level 4 of the Children’s Services Award.’>® Ms
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7.

[22]

1.

Warner who is an educational leader also admitted that “to a degree” she already
mentors educators in relation to their educational practice in her role as 21C.**

(iii) Mr Mahony confirmed orally that he pays his educational leader (who is also the
assistant director at one centre but the educational leader at both centres) as a
level 5 under the Children’s Services Award.™®’ He acknowledges that he does
this because, “I believe the award in fact covers that additional work that is
related to the educational role”.**®

Even if the duties of Educational Leader were additional to those already found in
the relevant awards (which is denied), Educational Leaders are already compensated
for this work in that they are provided with non-contact time to perform these duties
under the relevant awards.

(@) As Ms Viknarasah explains:

‘In terms of what extra work they would do, it would be in lieu of what - the
hours that they'd spend in their work. So if I'm doing the vegetable garden I'm
doing that for an hour a week instead of sitting with the children and educating
them. If I'm being an educational leader I'm doing that an hour a week instead of
sitting with the children and educating them.”**°

(b) This appears to be the design of the NQF, with Dr Fenech providing evidence that
‘To be effective, the role of an educational leader requires time allocation in
addition to and quarantined from other responsibilities.”**°

There is no explicit academic support for the introduction of additional remuneration
for Educational Leaders (TN at [612]-[613]), nor is there any support for additional
remuneration within the NQF (TN at [614]).

AFEI seeks the following findings:*®*

A person designated as an educational leader exists within a hierarchy whereby it is
the nominated supervisor/approved provider who has overall responsibility for
ensuring the Centre’s compliance with the Education and Care Services National
Regulations.

An educational leader may exercise limited independent judgement and limited
discretion in identifying the tasks which are appropriate/expected by the
employer/expected by the regulator in order to perform their function.

Certain aspects of an educational leader’s responsibilities are inherent
responsibilities of an educator or senior educator.

The designation of tasks associated with leading development and implementation of
educational programs in a service, whilst codified in the Regulations from 2012, is
not a new feature of the industry.

The quantum of the educational allowance sought is disproportionate to the level of
responsibility required of a person appointed to that role-
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¢ The allowance sought is significantly higher than the differential between a Level
4 and Level 5 under the Children’s Services Award.

e For the purpose of the Children’s Services Award, the indicative duties of a Level
4 include responsibility ‘for the preparation, implementation and evaluation’ of
programs, in consultation with the Assistant Director or Director.

e Whereas the indicative duties of a Level 5 include responsibility for co-ordinating
and directing the activities of employees who implement and evaluate the
programs.

¢ In respect of the Teachers Award, the allowance sought is between 57% and 63%
of the Director’s allowance.

e The Director’s allowance is paid to teachers who are performing the full role of a
Director, which includes responsibility for the overall management and
administration of a service.

Question for UV and the Individuals

Q.11 Which of the findings sought by the ECEC Employers (at [21] above) and AFEI (at

6.

[23]

[22] above) are contested?
Non-contact Time Claim for Educational Leader

A claim by UV to increase the time off the floor away from children (non-contact

time) for Room Leaders and Educational Leaders.

[24]

1.

UV seeks the following findings:*®?

The person designated as Educational Leader has a number of responsibilities
including leading the programming for the service, mentoring other employees,
leading critical reflection and undertaking research.

The Educational Leader performs an important leadership role, which is significant
in terms of service quality and compliance with the NQF.

An employee who is an Educational Leader requires specific non-contact time in
which to undertake their duties.

The 2 hours of non-contact time currently provided under the Awards for employees
responsible for the preparation, implementation and/or evaluation of a
developmental program is insufficient,

The non-contact time sought by United Voice (UV) for Educational Leaders (2
hours per week in centres licensed for no more than 39 places, 3 hours per week for
centres licensed for 40-59 places and 4 hours per week for centres licensed for 60
and above places) is an appropriate minimum standard under the Awards.
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Question for the ECEC Employers and AFEI
Q.12 Which of the findings sought by UV (at [24] above) are contested?
[25] The ECEC Employers seek the following findings:'®®

1. The Awards’ current provision of 2 hours non-contact time is sufficient within the
context of a minimum safety net , :

(@) The Fraser, Mahony, Llewellyn and McPhail Statements outline that 2 hours is
sufficient and that additional time would not add to the quality of programming
or the service.'®*

2. Those union witnesses who had complaints concerning insufficient non-contact time
appear to not be receiving their requisite time under the relevant Awards.

(i) Ms Bea (TN at [481]) gave evidence that she received the minimum 2 hours
non-contact time in her role for the first two months in a role. When asked if
she was able to complete her necessary duties in that period she responded

3 bl

yes’.

(i)  Ms Wade’s evidence in respect of non-contact time should be treated with
caution. Notwithstanding that in response to questioning Ms Wade made the
repeated claim that ‘2 hours was not enough time’ (TN at [861], [863], [865]),
aspects of Ms Wade’s evidence on this point were not clear. By way of
example, Ms Wade claimed lead educators in her centre always received 2
hours contact time (TN at [855]) while identifying that whether lead educators
were able to complete programming in their allocated time was dependent on
child behaviour and whether non-contact time was interrupted due to a
requirement to be on the floor (which was apparently 80% of the time) (TN at
[848]). Her evidence was that she would ‘try to’ make up the two hours of
non-contact time later (TN at [851]). This evidence, and how it is consistent
with a centre which ‘always’ provides 2 hours contact time was not explained.

3. The programming requirements under the current NQF are no more onerous than
historical requirements, with technology making programming easier, and creating
less work and less time entering the data.

(@ The Full Bench heard evidence concerning ‘template’ programming methods
being used - See Statement of Ms Wade at [55] as well as evidence that
development of program or curriculum is not necessarily undertaken by
Educational Leaders, but rather management (See evidence of Hennessy at TN
at [289]).

[26] AFEI seeks the following findings:'®®
1. Continuity of staff on a day-to-day basis is important for building secure

relationships with children, and plays a significant role in promoting their learning
and development.
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There is insufficient evidence to conclude, as a general rule, that educators do not
have sufficient time to complete their tasks with the amount of non-contact time
already provided in the Award.

Should a particular task which cannot be completed during ‘contact time’ require
more than 2 hours of work per week, Centres may exercise prerogative in re-
distribution of duties (as an alternative to allocating additional non-contact time).

Question for UV

Q.13

Which of the findings sought by the ECEC Employers and AFEI (at [25] and [26]
above) are contested?

7. Training Allowance

[27] A claim by UV seeking the payment of training courses and time worked at those
courses.

[28] UV seeks the following findings:'®®

1. There was general consensus in the evidence that where the employer requires an
employee to undertake training, that training should be paid for by the employer.

2. There are employees in this sector that are being required by employers to undertake
training without reimbursement of course fees or recognition of the time spent in
training as time worked.

3. There are employees in this sector who have to pay for required training themselves
and undertake that training on weekends or by taking annual leave.

4. That it is appropriate and fair that where an employer requires an employee to

undertake training, that training should be paid for by the employer and that time
spent in training should be regarded as time worked.

Question for the ECEC Employers and AFEI

Q.14

[29]

1.

Which of the findings sought by UV (at [28] above) are contested?
The ECEC Employers seek the following findings:*®’

There is insufficient evidence before the Full Bench to establish this claim. That
which has been filed appears solely directed at CPR and First Aid course fees.

The evidence discloses that some employers pay for all employees to undertake First
Aid and CPR qualifications, notwithstanding that this is not required.'®®

In the event that employers are required to pay employee time for training,

employers would be more selective about who is allowed to attend rather than
continuing to pay for the course for all employees.*®
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4. There is no credible evidence that employees are being forced into training which
they do not wish to pay for:

(@ Ms Wade’s first statement at [48] alleges that some staff members struggle to
pay for training and have to use rent or groceries money to pay for training -
this evidence is unsupported and should be afforded little weight.

[30] AFEI seeks the following finding:'"

1. There is no basis to insert this clause into the Children’s Services Award, as no
evidence was produced in the proceedings which supports a finding that employees
are required to pay for training courses that their employer has directed them to
attend.

Question for UV

Q.15 Which of the findings sought by the ECEC Employers and AFEI (at [29] and [30]
above) are contested?

8. Laundry Allowance

[31] A claim by UV seeking the laundry allowance be paid in circumstances where
employees wash their clothes using the on-site facilities at the workplace.

[32] UV seeks the following findings:'"

1. Ms Bea gave evidence in support of this claim and her evidence was unimpeached
by cross examination.

2. The proposition that ECEC employees need a freshly laundered uniform for each
day of work was largely uncontroversial.

3. A number of employers did not pay the allowance as a uniform was optional.
4. The evidence indicates that the problem sought to be cured by the insertion of the
definition as proposed is real, that there is utility in the variation in light of working

conditions in the sector and that the variation should be made.

Question for the ECEC Employers and AFEI
Q.16  Which of the findings sought by UV (at [32] above) are contested?
[33] The ECEC Employers seek the following findings:

1. It is not appropriate to pay employees an allowance to wash their uniforms in
situations where:
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(@) the employee is washing their uniform during work time (eg; at a cost to the
employer) or the employee’s uniform is washed by someone else at the centre
(eg; another employee or Director);!"

(b) the employer pays for electricity, water, detergent; and*"

(c) there is no cost to the employee.™

2. To the extent that ECEC Centres have laundry facilities onsite, these can be accessed
and used by employees.

(@) Mr Fraser gave evidence that the laundry facilities at his centre were not busy
(TN at [1969]).

(b) Ms Chemello gave similar evidence (TN at [2829]).

(c) Ms Llewellyn advised she has two washers and dryers onsite that her employees
can use.'” In response to questions about employees having difficulty accessing
the machines, Ms Llewellyn stated that there is, ‘definitely opportune time for
them to wash their uniform if needed’.

(d) The evidence of Ms Bea in respect of the use of laundry facilities (TN at [437]-
[447]) should be dealt with cautiously. Her evidence that two washing machines
were in perpetual operation is not consistent with the evidence of other witnesses
in the proceedings (with the obvious caveat that those witnesses were located at
other centres). Likewise Ms Bea’s evidence as to the impossibility of marking a
shirt with an identifying mark, a situation apparently leaving her no recourse but
to undertake single shirt wash cycles appears to defy common sense.

[34] AFEI submits that there is no basis to vary the Children’s Award as proposed, as no
evidence was provided in the proceedings which could support an evidentiary finding that
employees were neither paid the laundry allowance nor had laundry facilities available to
them. *"®

Question for UV

Q.17 Which of the findings sought by the ECEC Employers and AFEI (at [33] and [34]
above) are contested?

9. Clothing Allowance

[35] A claim by UV to include ‘hats and sun protection (including sunscreen)’ in the
definition of protective clothing and require the employer to either provide these items or
reimburse the employee.

[36] UV seeks the following findings:*"’

1. There was no real contest in the evidence that sun hats and sunscreen should be
provided and/or paid for by an employer. The employer witnesses who were asked

31



about sun hats and sunscreen indicated that they already provided hats and
sunscreen.

2. The Commission is entitled to make the following findings:

(i) employees in this sector spend a reasonable amount of time outdoors in the
course of their duties;

(i) sun hats and sunscreen are essential protective equipment in this context; and

(iif) it is appropriate that employer pay for sun hats and sunscreen or reimburse the
cost of purchase.

Question for ECEC Employers and AFEI
Q.18 Which of the findings sought by UV (at [36] above) are contested?

[37] The ECEC Employers seek the following findings:

1. ABI seek a finding that some ECEC employers already provide hats and sunscreen
to staff.!’®

[38] AFEI submits that there is no basis to vary the Children’s Award as proposed, as no

evidence was provided in the proceedings which could support an evidentiary finding that
employees were required to purchase their own hats.”

Question for UV

Q.19 Which of the findings sought by the ECEC Employers and AFEI (at [37] and [38]
“above) are contested?

10. Higher Duties Claim
[39] A claim by UV to vary the exemption in the higher duties clause so that an employee
who is required to perform higher duties (to replace a colleague who is attending paid
training) is paid higher duties.
[40] UV does not seek any findings in relation to this claim.

(i) The ECEC Employers submit that there are no relevant evidentiary findings

which can be made in respect of this claim and, as such, there is insufficient
evidence before the Full Bench to establish this claim.®

11.  Annual Leave Claim

[41] A claim by UV requiring employers who direct their employees to take leave without
pay (annual leave) over Christmas to pay ordinary time to those employees in circumstances
where they have not accrued any leave.
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[42] As noted in the Background Document published on 13 June 2019 at [161]) the
review of clause 24.4 of the Children’s Services Award has been referred to the Plain
Language Full Bench. The substantive issues Full Bench does not propose to deal with this
claim unless it is generally agreed that the matter should be dealt with by it and the President
refers the matter from the Plain Language Full Bench.
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TEACHERS AWARD

12.

[43]

Coverage Claim

A claim by IEU to amend award coverage for Directors of childcare centres with

teaching degrees, to be covered by the Teachers Award (and not the Children’s Services

Award).
[44] The IEU seeks the following findings in respect of this claim:

1. Some ECEC services appoint a qualified teacher as the director of the service.

2. The role of Director is more senior to the role of a teacher in an ECEC service.

3. Teachers who have been appointed as Directors:

(@) administer the delivery of an educational program;

(b) oversee the work of other teachers and educators in the service, including by
reviewing their development and delivery of educational programs;

(c) can, and from time to time do, directly deliver educational programs;

(d) can be, and from time to time are, counted toward a centre’s minimum ratios
under the National Law; and

(e) use their professional skills as teachers in their day to day work.

4. Directors, including teacher directors, are commonly paid a higher salary than that
required by the Teachers Award (including the directors’ allowance).

5.  Where teachers who are qualified as directors are paid award wages, the usual
industry practice is to pay them in accordance with the Teachers Award.

6. From time to time, there is a dispute about whether the Teachers Award or the
Children’s Services Award applies to teachers who have been appointed as
Directors.

7. If teachers appointed as Directors are paid under the Children’s Services Award, this

will almost always lead to the teacher being paid less than they would be if they
were paid under the Teachers Award.

Question for ECEC Employers and AFEI

Q.20

[45]

Which of the findings sought by IEU (at [44] above) are contested?

The ECEC Employers seek the following findings:*®*
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Aspects of the IEU’s evidence that suggested that specific advantages were derived
by a director through the completion of a teaching degree should not be accepted. By
way of example:

(a)

(b)

(©)

(d)

A teaching qualification attained prior to 2012 would not have included
content on the current legislative system applying in ECEC: See Ms Farrant
TN at [3273], [3278], Ms Frend at [3836].

A teaching qualification does not necessarily entitle the holder to knowledge
about research undertaken more recently than their degree: See Ms Farrant TN
at [3295].

Ms Farrant accepted that human resources and recruitment were not part of her
teaching qualification and admitted that these were gained through skills
obtained during ongoing professional development (see TN at [3280] and
[3281]; Farrant Statement (Exhibit 31) at [7.3]).

Ms Mravunac (TN at [4461]) accepted that her degree did not, as claimed in
her statement, assist in encouraging family input into the ‘Net Promoter
Score’.

The mere fact that a Director has a qualification as a Teacher does not necessarily
mean their contribution as a Director is more valuable:

(@)

(b)

(©)

(d)

Mr Fraser gave evidence that an understanding of the early years learning
framework is something that any level early childhood educator would gain
through their qualifications, whether it's certificate 111 or diploma or bachelor
(TN at [1638]).

Mr Fraser also stated:

‘I do not agree that a Certificate III or Diploma is unable to provide insight into the
needs of children, some of my educators are parents with over 20 years’ experience in
the ECEC sector and whilst they may only hold a Certificate |1l or a Diploma, their
knowledge and understanding of children and development is significantly deeper
than that of a bachelor qualified teacher who has just graduated or even been a
teacherlg‘zor 5-10 years. Hands on experience is incredibly valuable in the ECEC
sector.’

Ms Viknarasah stated:

‘I do not believe that having a teaching qualification allows a greater depth of
understanding and the most significant factor | have found is world experience and
general knowledge of the individual as well as if the individual has had children of
their own and their experiences as a parent. | agree somewhat, that it is generally
easier for someone with a degree to potentially articulate issues in writing however |
do not believe that this has a significant impact on their role as a Director.”*®

Ms Farrant accepted (TN at [3326]-[3328]) that educators were ‘credible’,
‘knew what they were talking about’ and that many had a ‘great deal of
experience’.
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3. Findings as to evidence:

(a)

The evidence of Ms James at [31] of her statement (Exhibit 32) as to one
centre’s interpretation of the Children’s Services Award is of no probative
value and should be afforded no weight in these proceedings.

4. The Commission should not make a finding that the attainment of a teaching degree
will necessarily make a director more credible in the eyes of staff or parents:

(@)

(b)

(©)

(d)

The evidence of teaching qualified directors about the perceptions of staff and
parents is self-serving and mostly hearsay. For example:

(i) Ms Farrant’s statement at [11] is unsupported opinion about the views of
other people. Where cross-examined about this (TN at [3314]-[3315]) she
qualified her evidence to state that it was her view that it was ‘essential’ to
have at least the same qualification to ensure “best outcomes, best
practice”. Ms Farrant acknowledged (TN at [3317]) that centres do exist
without degree qualified Directors.

Ms Mravuanc’s evidence at [12] of her statement that ‘there is an expectation
amongst staff that as Director I should hold tertiary qualifications’ should be
given limited weight. This is hearsay about her staff’s opinion.

Likewise Ms Mravunac’s evidence at [17] of her statement (Exhibit 42) that:

‘Because I am the only tertiary educated early childhood teacher, parents look to me
for advice and value my contributions to the child’s education. Parents expect
consultation in these meetings with a qualified early childhood teacher.’

Ms Frend’s evidence at 13.12 of her statement (Exhibit 37) that: ‘Parents of
children within the Preschool are more confident in my ability to run an
education organisation knowing that | have a thorough understanding of early
childhood education through my teaching degree’ should also be given limited
weight. This is hearsay about parents’ opinion which cannot be tested.

5. The AFEI submits (AFEI Submission on Findings at [23]) that a director should not
be covered by the Teaching Award merely by virtue of the fact that they hold a
teaching qualification. It is contended that this submission is supported by:

(a)

(b)

the definition of teacher in the Teachers Award, which states that a teacher is
‘a person employed as such’ who delivers, and performs duties incidental to
delivering an educational program;

the evidence of Ms Wade and Ms Farrant (PN 937, PN 3259-PN3261) who,
despite holding teaching qualifications, are both employed as directors and do
not perform teaching duties or work directly with children as part of their role
as director; and
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(o) the qualifications listed in B.1.10 of the Children’s Services Award which
have been identified as relevant to the role of a Director include ‘a relevant
Degree’ or other such qualification deemed by the employer to be appropriate.

Question for IEU

Q.21 Which of the findings sought by the ECEC Employers (at [45] above) and AFEI at (at
[5(a)-(c)] above) are contested?

13. Minimum Engagement Claim

[46] A claim by IEU to confirm the minimum payments of a ‘quarter day’ and ‘half day’ to
casual teachers.

[47] IEU seeks the following findings:'**

1. Teachers are occasionally engaged by ECEC services on a casual basis.

2. From time to time there is a dispute about whether a casual teacher in an ECEC who
is engaged for more than a quarter day but less than half a day is to be paid a quarter
day or half a day, or some other amount.

[48] The ECEC Employers seek the following findings:'®
1. Evidence provided in the ACA/ABI witnesses suggests that:

() Many ECEC employers do not engage casual teachers (as they do not provide

continuity of care and are expensive);

(b) Those that do employ casuals, are aware of clause 14.5 and how to correctly
calculate a quarter day/half day for a casual under that award;*®’ and

(c) AFEI submits that there is no basis to vary the Teachers Award as proposed as no
evidence was provided which could support an evidentiary finding.

Question for IEU

Q.22 Which of the findings sought by the IEU (at [47] above) and the ECEC Employers (at
[48] above) are contested?
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Party/witness

APPENDIX 1—L.ist of submissions and reports/articles referred to within

Submissions

Submissions and witness evidence in response to the Directions issued on 11 December

2019
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ACECOQA, National Quality Standard: Information Sheet, the role of the
educational leader, April 2018

ACECOQOA, National Quality Standard: Information Sheet, Responsible
person requirements for approved providers from 1 October 2017, 30

August 2017

Department of Education and Training (for COAG), Belonging, Being
and Becoming, The Early Years Learning Framework for Australia

Investing in the Early Years —A National Early Childhood Development
Strategy’(Strategy Paper, COAG, 2 July 2009)

The Education and Care Services National Law and the proposed
National Regulations’ (Information Paper, Department of Education,
Employment and Workplace Relations, December 2010)
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Research Report, November 2011, page 65

Productivity Commission, Childcare and Early Childhood Learning,
Inquiry Report, Volume 2, page 319
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National Workforce Census, September 2017, page 16
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2018, page 18
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Teaching Profession: Teacher Registration in Australia (September
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(Exhibit 18) at [37]; Paton Statement (Exhibit 21) at [46]

® Viknarash Statement (Exhibit 13) at [110]; Annexure ‘KM-2’ to the Mahony Statement (Exhibit 38), page 223
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