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FAIR WORK COMMISSION
Matter No: AM2016/5

Modern Award Review: Ports, Harbours and Enclosed Water Vessels Modern Award 2010,
Seagoing Industry Award 2010, and the Marine Towage Award 2010.

SUBMISSIONS OF THE MARITIME UNION OF AUSTRALIA

1. These submissions are advanced by the Maritime Union of Australia (the MUA) in response to the
Statement published by the Full Bench ([2017] FWCFB 5833), calling for submissions on:

a. The “preliminary view” of the Full Bench that it may be appropriate to amalgamate the
Seagoing Industry Award 2010 (the Seagoing Award), the Ports, Harbours and
Enclosed Water Vessels Award 2010 (the Enclosed Waters Award), and the Marine
Towage Award 2010 (the Towage Award) “given the potential for the coverage of the
industries to which the awards apply to overlap if the proposed exclusions from the
respective awards are removed from each award”; and

b. The draft Determinations regarding coverage of those awards published on 30 June
2017.

These submission should be read with a bundle of documents filed with these submissions: the
MUA Bundle.

2. With respect, there is no evidence of “the potential for the coverage of the industries to which the
awards apply to overlap” if the exclusions from the respective awards are removed. The evidence
before the Full Bench in AMD2016/5 about that subject does not extend beyond the evidence of Mr
Bruno, Sea Swift's Chief Operating Officer. Sea Swift's operations are unique. Mr Bruno’s evidence
in cross-examination was (my emphasis)1:

PN650... Sea Swift's operation it's fair to describe it as unique? --- Yes it is.

PN651 It's unique in the sense that it has vessels that proceed to sea beyond bays, harbours
and rivers, like your line haul vessels, as well as tug and barge operations as well as mother
shipping operations. Is that correct? --- It's unique by the diversity of the operations we have,
correct. Unique in the types of vessels that we operate and in the area that we operate in.
Additionally unique from the point of view of the tasks that are involved in each of those
vessels and the breadth of those tasks.

3. There is no evidence that any other operator in any of the industries now reflected in the industry
definitions in the Seagoing Award, the Enclosed Waters Award, or the Towage Award, operate
vessels that individually cross those industry definitions, or operate businesses that reflect the
“diversity of the operations” that Sea Swift has. Even in Sea Swift's business, there is no evidence
that any individual employee works on different kinds of vessels that span the different industry
definitions: his evidence suggests the employees work on one of the Sea Swift vessels (relevantly,
although briefly, described by Mr Bruno at [16] — [24])

4, The history of the creation of these three awards in the Award Modernisation process (and indeed
the delineations in award coverage before that process), the lack of any application to break-down
the existing award structures in these industries in the 2012 Transitional Review, and the lack of

" Transcript 24 October 2016



application even in these modern award review proceedings by any organisation other that Sea
Swift to alter the existing award structures, reflects the position that these various industries do not
broadly overlap.

5. By way of summary, the MUA submits:

a.

The Full Bench should not amalgamate the three existing modern awards. To
amalgamate the Awards does almost nothing to address the substantive issue identified
by the Full Bench in [2017] FWCFB 1138, to which the present drafting exercise is
directed. Overlapping coverage was not the issue identified by the Full Bench. Indeed,
the problem identified was to precisely the opposite effect. The problem was the three
modern awards had exclusionary coverage rules that operated so that only one of the
modern awards could cover a particular employer (here Sea Swift) at any one time. The
effect of the web of coverage created by those provisions was that the usual interaction
rule in cl 4.5 of the Seagoing Award, cl 4.8 of the Enclosed Waters Award, and cl 4.8 of
the Marine Towage Award could not effectively operate.

There is no evidence before the Full Bench that vessels used in any of these three
industries® regularly work across those industries, or that the employees regularly
themselves perform work across vessels used in those industries, so as to give rise to
such confusion in the application of the ordinary interaction rule (reflected in cl 4.5 of the
Seagoing Award, cl 4.8 of the Enclosed Waters Award, and cl 4.8 of the Marine Towage
Award) as to warrant its abandonment in these industries. The issue identified by the Full
Bench earlier in these proceedings (in [2017] FWCFB 1138) can be more appropriately
addressed by a different drafting mechanism within the existing award structures.
Namely, redrafting the coverage terms so as to permit more than one modern award to
cover an employer in these three industries. Put more simply, remove the impediments to
the effective operation of the usual interaction rule.

The Draft Determination for the Towage Award is appropriate. It would appear all parties
to these proceedings accept the draft Towage Award determination published by the Full
Bench is appropriate to be made.

The draft Determinations for each of the Seagoing Award and the Enclosed Waters
Award ought not be made. An alternative form of each of these Determinations are
appended to this submission and marked Annexure 1. It is submitted these draft
Determinations:

i. Address the specific concern to which the parties’ attention was drawn by the
Statement of the Full Bench ([2017] FWCFB 5833), and will give rise to awards
that are consistent with the modern awards objective;

ii. Do as little violence to the scheme of awards created during the Award
Modernisation Process as is possible, consistent with the need to ensure a
simple, easy to understand, stable and sustainable modern award system3; and

iii. Better address the substantive issue identified by the Full Bench in its decision of
24 February 2017, to which the draft Determinations published on 30 June 2017

* Meaning the seagoing industry as defined in the Seagoing Award, the ports harbor and enclosed waters industry as
defined in the Enclosed Waters Award, and the marine towage industry as defined in the Towage Award.

'S 134(1)(g)



were directed ([2017] FWCFB 1138, in particular at [19] and [33]), than would
simply amalgamating the three modern awards.

HISTORY OF AWARD COVERAGE IN MARITIME SECTOR

6. The Seagoing Award, the Enclosed Waters Award and the Towage Award find their genesis in
Stage 3 of the Award Modernisation process (the Seagoing Award not ultimately being finalised
until Stage 4 for reasons traced below). As originally conceived by the Commission in the decisions
that outlined the Stage 3 process, these industries were broadly captured within what were then
identified as the Maritime Industry and Port and Harbor Services®. There were in excess of 50
instruments identified as applying to the Maritime Industry and Port and Harbor Services that had
to be rationalized along the “primarily” industry lines contemplated by cl 4 the Ministerial Request.

7. Draft awards and written submissions were lodged by a number of parties on or around 6 March
2009 (consistent with the directions of the Full Benchs). The MUA and AIMPE (who were jointly
represented in those proceedings), had prepared and filed submissions and draft industry awards,
breaking the broadly described Maritime Industry and Ports and Harbour Services into 7 identifiable
industry sectors:

a. Stevedoring Industry Award;

b. Tug Industry Award (as it was then described);

c. Maritime Industry Port Authorities & Construction Award;

d. Maritime Offshore Oil and Gas Industry Award;

e. Seagoing Industry Award;

f. Dredging Industry Award; and the

g. Port Harbour and Enclosed Water Vessels Award.

8. The submissions filed in support of each of those industry sectors traced the source of the

conditions contained within the Draft award. So far as is presently relevant, the submissions (not
the associated draft award) filed at that time for what became the Seagoing Award, the Towage

Award and the Enclosed Waters Award, are found in the MUA Bundle Tabs 3 to 5.

9. The identification of the industry sectors was broadly built around a commonality of working
environment and a commonality of working conditions.

10.  Whilst there were some issues of detail (for example, whether marine tourism operators ought be
properly reflected in their own award rather than what is now the Enclosed Waters Award), that
segmentation of industry was broadly accepted by all the industry participants. For example:

a. CSL (in responding to the delineation of Maritime Industry and Ports and Harbour
Services), observed in its submissions of 6 March 2009 (MUA Bundle Tab 6) (paragraph
2.1, MUA Bundle pg 71-72):

“It is submitted that the unique nature of the maritime industry requires differentiation
between its different areas of operation and that it is impractical to implement award
rationalisation on the basis that a single modern award to the range of employers and

* see [2008] AIRC 708; [2009] AIRCFB 100
3 [2009] AIRCFB 100, Attachment C



employees covered by the awards identified as being in the maritime industry for award
modernisation purposes.”

In paragraph [12.1], CSL outlined that various sectors within the maritime industry were
separately identifiable, and at [12.3] submitted (MUA Bundle pg 88):

The awards referred to in 12.1 fall info a number of categories in the maritime sector.
These are the off-shore operations; vessels engaged in the shipping industry; the tug and
port operations; and dredging and bunkering operations. It is submitted that the nature of
each category is sufficiently diverse to warrant separate modern awards. Different terms
and conditions of employment apply to employees in each of these categories.

b. Australian Mines and Metal Association and the Australian Ship Owners Association
(again, responding to the delineation of the Maritime Industry and Ports and Harbour
Services), whilst confining their submissions to “maritime industry operations in the
seagoing and offshore oil and gas sectors of the maritime industry’ﬁ, having traced how
they saw industry coverage being appropriately identified over paragraphs 7 and 8,
observed in their submissions of 6 March 2009 (MUA Bundle Tab 7) (paragraph 9, MUA
Bundle pg 149):

AMMA and ASA contend that it is appropriate that the maritime industry have a number of
modern awards covering separate sub-sectors of the industry. AMMA and ASA contend
that the Maritime industry contained at least two sub-sectors in which maritime operations
are conducted — Offshore Oil and Gas and Seagoing. These two sectors have different
industrial and operational needs and have historically been regulated separately.

The summary of principles set out over paragraphs 7 focussed upon a commonality of systems of
work, historical award regulation, and the view of industrial parties (reflecting the approach of the
Full Bench to the coal industry7. At paragraphs [17] — [22] of those written submissions®, the
AMMA and ASA outlined how those principles ought apply in the maritime and ports and harbours
areas of the maritime industry (MUA Bundle pg 151-152):

17. Based on the coverage principles set out above, there are various sectors or
branches of the maritime industry that AMMA and ASA consider should be
expressly excluded from the Offshore Oil and Gas - Maritime sector. These are:

a. seagoing vessels trading as cargo or passenger vessels which in the course
of such trade proceed to sea (on voyages outside the limits of bays,
harbours or rivers);

b. tug boats;

c. barges, self-propelled dredges, tugs or other self-propelled vessels, used in
connection with the dredging of ports, harbours, bays, estuaries, rivers and
channels; and

d. near coastal or inshore operations covering such areas as ferries, water
taxis, tourism charter vessels, coastal cargo vessels, surf and sea search
rescue in coastal waters, water-borne police and emergency services
vessels, port operations support vessels, marine environmental protection
services vessels, and coastal commercial fishing.

Seagoing Sector

e. The proposed Seagoing Sector award will apply to seagoing vessels (as
defined) trading as cargo or passenger vessels which in the course of such
trade proceed to sea (on voyages outside the limits of bays, harbours or
rivers).

6 paragraph [3]

7(12008) 175 IR 120 at [15] —[18]

% submissions that were embraced by the Dreding Industry Industrial Secretariat on transcript before the
Commissioner Raffaelli, who was overseeing the Award Modernisation of the Maritime Industry, on 19 March
2009, PN56



18. For the purposes of the proposed award the term seagoing vessels include:

a. passenger transport, cruise vessels, bulk cargo vessels, container ships,
roll-on roll-off passenger/car ferries and tankers.

19. This approach maintains the approach used in the current Maritime Industry
Seagoing Award 1999 in respect of coverage by reference to vessels and
trading.

Specific exclusions of industries

20. Based on the coverage principles set out above, there are various sectors or
branches of the maritime industry, AMMA and ASA consider should be expressly
excluded from the Seagoing - Maritime sector. These are:

a. propelled or non-propelled vessels that may, but are not limited to, be used
in navigation, construction or drilling and includes ships, barges, drilling
vessels or rigs, crane vessels, floating production facilities, tug boats,
support vessels, supply vessels, standby/emergency vessels, pipe laying
vessels, diving support vessels, lighter or like vessels, or any other vessels
used in offshore and gas operations;

b. tug boats;

¢ barges, self-propelled dredges, tugs or other self-propelled vessels, used in
connection with the dredging of ports, harbours, bays, estuaries, rivers and
channels; and

d. near coastal or inshore operations covering such areas as ferries, water
taxis, tourism charter vessels, coastal cargo vessels, surf and sea search
rescue in coastal waters, water-borne police and emergency services
vessels, port operations support vessels, marine environmental protection
services vessels, and coastal commercial fishing.

21. Overlap between these separate sectors proposed to be excluded in paragraphs
17 and 21, and the proposed awards, will be minimal; and to include the distinct
industry needs of those industries would require unnecessary modification of the
terms and conditions applying. The rationale for the exclusion of these industries
is consistent with those outlined in Paragraph 10.

22. These sectors or branches would be better regulated by modern awards that are
aligned to the particular work performed.

11.  Upon the first return of the Maritime Industry group before Commissioner Raffaelli (on 19 March
2009), the Commissioner observed, in responding to a concern of the representative of the
dredging industry, that there was broad agreement even at that stage about how the appropriate
regularion of the segments of the maritime industry (at PN639).

12.  ltis convenient to look at what happened with respect to each of the three relevant industry awards
thereafter.

MARINE TOWAGE AWARD HISTORY

13. As part of the consultation processes that preceded the first listing (on 27 March 2009, MUA
Bundle Tab 9) of what was originally styled the Port and Harbour Services industry in the Award
Modernisation Process, the industrial parties had discussed the area of marine operations now
reflected in the marine towage industry as defined in the Towage Award, was appropriate for
regulation as a stand-alone industry.

? ..the maritime interest s together, have urged the Commission - I'm looking at the unions but I think there's
agreement by the employer parties - that seagoing or maritime areas should be divided between those who are
dealing with ports, others dealing with dredging, the tug industry is separate, the ocean transport industry is
separate, and then we 've got the oil and gas as well. ...



14.

15.

16.

17.

18.

A draft of what became the Towage Award was filed in the Award Modernisation proceedings on
behalf of the AIMPE and MUA on 6 March 2009. A draft modern award was also filed by the Marine
Towage Employers Group (a collection of employers providing harbor towage services to
commercial shipping, who were concurrently represented in the Award Modernisation
proceedingsm) on 6 March 2009. Both those drafts had a similarly framed coverage clause,
reflective of what is now the marine towage industry.

The Marine Towage Employers Group draft award was supported by written submissions that
supported a stand-alone industry award for the marine towage industry and provided detailed
explanation for why that was appropriate (particularly at paragraph [9], MUA Bundle Tab 8 pg 158 -
161). In that respect, given the preliminary view of the Full Bench in these proceedings, the
Commission would note the submissions of the MTEG echoed a point made by the MUA in the
current proceedings (at [9(vii) — [(xii)]:

“(vii) An attempt to combine the Maritime Towage Award with a new modern award or awards for the
other sectors in the port and harbour services industry, would appear only to be achievable by a very
substantial reframing of standard conditions, or by a separate and comprehensive schedule to an
award having wider application beyond the tugboat industry.

(viii) The maritime towage employer group and the maritime unions are in accord with the proposal
that there remain a separate award specific to the maritime towage industry, and appear to have
reached a consensus on the coverage of such an award.

(ix) The maintenance of a separate Maritime Towage Award is consistent with the position of
employers and unions in the other sectors of the ports and harbour services industry.

(x) The maritime towage industry comprises a substantial industry sector, with employees working in
more than 35 ports around Australia.

(xi) It is convenient, practicable and relatively straightforward to create a modern award for the
maritime towage industry which satisfies the requirements of Part 10A of the Act and the Minister's
Request.

(xii) By contrast, creating a single modern award covering both maritime towage service and other
sectors in the port and harbour services industry would be problematic and would not readily satisfy the
requirements of Part 10A of the Act and the Minister's Request that awards be simple to understand
and easy to apply and not extend to classes of employees who have traditionally been award free.”

The marine towage drafts awards were the subject of discussion during the listing of the Port and
Harbour Services industry before Watson VP on 27 March 2009. As was identified by Mr McNally
(appearing on behalf of the MUA and AIMPE), the relevant industry participants were agreed on
stand-alone award covering the marine towage industry (PN17). Mr Morris, appearing on behalf of
“towage employers apart from Stannards”"" confirmed a consent position on a stand-alone award
for the marine towage sector and its coverage, and noted there were relatively minor issues left for
discussion on the content of an award for that industry (PN193 — 197). A copy of that transcript is at
MUA Bundle Tab 9.

In supplementary submissions filed as the Award Modernisation proceedings progressed, the
Marine Towage Employers Group (written submissions filed 22 April 2009: MUA Bundle Tab 10)
confirmed there was industry agreement on the coverage for what is now the Towage Award.

An exposure draft of the Marine Towage Award 2010 was published by the Full Bench on 22 May
2009 (Re Request from the Minister for Employment and Workplace Relations — 28 March 2008

' See paragraph 1 of the written submissions filed by the Marine Towage Employer Group dated 6 March 2009
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19.

20.

21.

22.

23.

24,

25.

(2009) 182 IR 413; [2009] AIRCFB 450 at [171]), it would appear based on the “well developed
draft awards” submitted by the parties12 (MUA Bundle Tab 13).

The draft award for the Maine Towage Award relevantly included:
a. A coverage clause essentially reflecting was is now in the Towage Award; and
b. A Schedule A outlining classification descriptors.

So far as is presently relevantly, the submissions advanced by:

a. The MUA and AIMPE in response to the exposure draft (written submissions filed on 12
June 2009), sought the deletion of the classification descriptors because of the
impracticability of using Marine Orders, the Navigation Act, and relevant flagged state
requirements to establish those descriptors. No submission was made on coverage,
reflecting the agreement of the industry parties at that time.

b. The Marine Towage Employers (filed on 12 June 2009), initially accepted the
classification structure proposed in the exposure draft. However, at the hearing before
the Full Bench in relation to the Towage Award (on 30 June 2009), it was submitted there
was no need to include classification descriptors (PN3943). No submission was made on
coverage, reflecting the agreement of the industry parties at that time.

On 4 September 2009, the Full Bench made the Towage Award (Re Request from the Minister for
Employment and Workplace Relations — 28 March 2008 (2009) 187 IR 192; [2009] AIRCFB 826 at
[215] to [216]: MUA Bundle Tab 14), having made a minor amendment to the coverage clause so
as to “permit the application of the award to towage operations conducted by ports authorities and
exclude its application to maintenance contractors covered by the Manufacturing Modern Award™”.

In the 2012 transitional review of the Towage Award, the only variations made were a minor
typographical amendment to the expression “tonnage” where used in the instrument (sought by the
MUA, AMOU and AIMPE and consented to by relevant employers”), and a minor amendment
made to the way wage rates were expressed (made by the Commission of its own initiative): see
[2012] FWA 6573.

No party appeared in the Transitional Review to suggest that the coverage clause was not
operating effectively, without anomalies or technical problems, or was otherwise failing to meet the
modern awards objective.

From this brief recitation of the history of the Towage Award, the Full Bench can see the genesis of
the existing coverage term and the justification for a separate Towage Award being based on the
decades old demarcation of industrial regulation by Awards of this Commission, which in turn were
driven by disputes created amongst the participants of particular industry segments. The terms and
conditions, being largely reflective of the significant pre-modernisation federal awards.

As noted above, no party to the current proceedings has sought to amalgamate the Towage Award
into any other award. All parties have submitted the draft Determination for the Towage Award is
appropriate to be made. It ought not be amalgamated into or together with any other.

12/(2009) 182 IR 413; [2009] AIRCFB 450 at [173]
B at [215]
' see submission of MUA, AMOU, AIMPE filed 2 June 2012



HISTORY OF THE SEAGOING AWARD

26.

27.

28.

20.

30.

31.

32.

The industry now reflected in the definition of the seagoing industry within the Seagoing Award was
part of the broadly described Maritime industry in the Award Modernisation process.

As noted above, in accordance with directions of the Full Bench, the MUA and AIMPE (who were
jointly represented), prepared a draft award and submissions dealing with, amongst other areas,
the seagoing industry, filed 6 March 2009.

The draft award prepared by the MUA and AIMPE in the Award Modernisation for the seagoing
industry had a coverage substantially reflecting the coverage of the then longstanding federal
award, the Maritime Industry Seagoing Award 1999 (or MISA). In submissions filed prior to the first
listing of this industry before Commissioner Raffaelli on 19 March 2009, written submissions had
been filed by the Australian Maritime Officers’ Union'®, and the Australian Ship Owners Association
and the Australian Mines and Metals Association', supporting the continued regulation of
conditions for what became the “seagoing industry” as defined in the Seagoing Award, reflecting
the historical MISA coverage. CSL in its submissions raised concern about the extension of a
modern award to cover areas of the maritime sector extending beyond MISA' (which was
ultimately addressed by a varied form of Ministerial Request), but otherwise directed its
submissions to the content of the conditions contained within MISA rather than coverage.

The coverage of what is now the Seagoing Award and other modern awards drawn from the
Maritime industry was, in substance, agreed from the first listing of the Maritime Industry in the
Award Modernisation proceedings®.

An exposure draft of what became the Seagoing Award was initially promulgated by the
Commission on 22 May 2009 ((2009) 182 IR 413; [2009] AIRCFB 450; at paragraphs [112] — [119],
noting at that time the exposure draft was said to reflect “substantial agreement between the
unions (the Maritime Union of Australia (MUA), the Australian Institute of Marine and Power
Engineers (AIMPE) and the Australian Maritime Officers Union (AMOU)) and employers
represented by the Australian Mines and Metals Association (AMMA) and the Australian Ship
Owners’ Association (ASOA)” and “the current Maritime Industry Seagoing Award 1999 with the
necessary amendments and inclusions reflecting standard modern award provisions”.

The exposure draft did not include part-time provisions (as sought by some of the employer
interests) because the existing award did not provide for it and it “is not a current employment
practice in this industry” (at [114]), and specifically took account of the particular needs of the
seagoing industry:

“CSL Australia Pty Ltd (CSL), submitted that some key features of the current pre-reform award are
inappropriate. These include annualised rates comprehensive of overtime, certain penalties and the
leave factor. The current award reflects the outcome of the award simplification process and includes
features of predecessor awards that have applied in this industry for many decades. Annualised
salaries comprehending a range of components and the lengthy periods of leave recognise the nature
of an industry where seagoing employees are required to remain on a vessel even when they are not
physically working. It is a unique working environment and these award provisions reflect that fact. At
this stage we are not persuaded that we ought to depart from current provisions.”

An amendment was made to the Minister's Award Modernisation request on 17 August 2009,
resulting in consideration of the exposure draft of the Seagoing Industry Award being moved for

" filed 6 March 2009, see in particular paragraphs [3] and [4]

1% 6 March 2009, see in particular paragraphs [9], and [17] to [22] extracted above

' submitting at [12.5] that “The scope of the MISA should not extend beyond its current application”
'8 19 March 2009, before Commissioner Raffaelli PN304



33.

34.

35.

36.

37.

38.

consideration to Stage 4 of the Award Modernisation process (see (2009) 186 IR 14; [2009]
AIRCFB 765 and (2009) 187 IR 192; [2009] AIRCFB 826 at [162]).

A number of submissions were advanced as to the content of the initial exposure drafts, but none
substantially sought alteration of the coverage of the proposed instrument (save in relation to the
application of the modern award to foreign flagged ships operating on permit or license in
Australian waters).

A further exposure draft of what became the Seagoing Award was published with the exposure
drafts for Stage 4 of the Award Modernisation process on 25 September 2009 (see (2009) 188 IR
23; [2009] AIRCFB 865 at [152] — [163]). The further exposure draft separated out the regulation of
terms and conditions of employment for vessels except those granted a temporary license under
the Coastal Trading (Revitalising Australian Shipping) Act 2012 (Part A, noting a number of
alterations were made to the terms and conditions proposed from the initial exposure draft,
including the removal of classification descriptorsw), and those operating under such a license (a
new Part B). For those cover

Again a number of submissions were advanced as to the content of the initial exposure drafts, but
not substantially so as to invite an alteration to coverage.

The final form of the Seagoing Industry Award 2010 was made by decision published 4 December
2009 ((2009) 190 IR 370; [2009] AIRCFB 945, at [159] — [160]). Insofar as it applied to domestic
vessels it was “unchanged from the exposure draft” (at [165]).

In the 2012 Transitional Review for the Seagoing Industry Award, specific applications were made
to vary20 but no party sought to revisit the coverage provisions in the Seagoing Award, or indeed
three instruments referred to in the Full Bench Statement in these proceedings.

From this brief recitation of the history of the Seagoing Award, the Full Bench can see the genesis
of the existing coverage term and the justification for a separate Seagoing Award being based on
the decades old demarcation of industrial regulation, to a segment of the maritime sector that has a
very different operating environment to others within that sector.

HISTORY OF THE ENCLOSED WATERS AWARD

39.

40.

The history of the Enclosed Waters Award is somewhat more complex, in that it did not have a
significant predecessor amongst the pre-modernised federal awards. In the initial phases of
consultation for the Ports and Harbour Services sector, on 6 March 2009 the AIMPE and the MUA
filed submissions and a draft Port Harbour and Enclosed Waters Award in both AM2008/41 and
AM2008/49. In the transcript of proceedings before Watson VP on 27 March 2009 (the first listing
for the Ports and Harbour Services sector), Mr McNally (appearing jointly for the MUA and AIMPE)
explained that the award was to cover “vessels that were not otherwise covered in the Tug Industry
Award and Offshore and Gas Award, a Dredge Industry Award and a Seagoing Industry Award”.

In the pre-exposure draft consultations and submissions, the only substantial coverage issue was
whether seagoing tourist operations should be covered by this general instrument or a stand alone
instrument, given the nature of the working environment and conditions with vessels of that kind®'.

1(2009) 188 IR 23 at [161]

%% each resulting in a decision of VP Watson ([2013] FWC 5414, dealing with an application to vary the salary rates
for Part B ships; [2013] FWC 4033, dealing with an application to vary the preamble to Part B; [2013] FWC 279
being a consent variation to update certain matters associated with changes to Marine Orders Part 28; [2012] FWA
10657 relating to new classifications; [2012] FWA 9092 again relating to Part B; , or ultimately by a Full Bench on
appeal (see AMOU v CSL Australia Pty Ltd [2013] FWCFB 8338)



41. On 22 May 2009 the Full Bench issued a statement® and published an exposure draft for what
became the Enclosed Waters Award, based on the ‘well developed draft awards’ submitted by the
parties, relevantly observingze’:

We publish a draft Ports, Harbours and Enclosed Water Vessels Award 2010. It covers
all marine operations in enclosed waters including ferries, barges, and all other
miscellaneous vessels. We consider that tourist based charter operations should be
excluded as these are more appropriately combined with seagoing tourist charter
operations and covered by an award developed by reference to existing standards in the
tourist industry. We deal with this award later.

42. Clause 4 of the exposure draft provided:

“q. Coverage

4.1 This award covers employers throughout Australia in the port, harbour and
enclosed water vessels industry and their employees in the classifications listed
in clause 13 to the exclusion of any other modern award. The award does not
cover employers and employees wholly or substantially covered by the following

awards:

(a)
(b)
(c)
(d)
(e)
(f)
(9)
(h)

the Maritime Offshore Oil and Gas Award 2010;

the Seagoing Industry Award 2010;

the Port Authorities Award 2010;

the Dredging Industry Award 2010;

the Stevedoring Industry Award 2010;

the Marine Towage Award 2010;

the Marine Tourism and Charter Vessels Award 2010; and
the Sugar Industry Award 2010.

For the purpose of clause 4.1, ports, harbours and enclosed water vessels
industry means the operation of vessels of any type wholly or substantially within
a port, harbour or other body of water within the Australian coastline.”

43.  On 12 June 2009 AIMPE and the MUA submitted in relation to the coverage of the draft Enclosed
Waters Award that** (MUA Bundle Tab 11):

Upon reflection, we now realise that both the name for the award that we selected and
the manner in which we defined the relevant industry, has failed to convey our real
intention. That intention was to have created an award with coverage of the operation of

all maritime vessels which were not covered by four other modern awards which we had

sought.

44. The submissions then proposed®:

In order to remedy that defect, it is submitted that, the name of the modern award should
be altered to Maritime Industry (General) Award 2010 and the industries which the award
covers should be “the operation of any type of vessel used for navigating by water”.

*! see by way of illustration the written submissions of the Whitsunday Charter Boat Industry Association, the
written submissions of the Association of Marine Park Tourism Operators, and of the Commercial Vessel

Association of NSW

2.(2009) 182 IR 413; [2009] AIRCFB 450.

2 bid at [172].

** See paragraph 4 of the submissions.

* 1bid at [7,8]



An amended sub-clause 4.1 of the exposure draft to give effect to this submission is as
follows:

“4.1 This award covers employers throughout Australia in the maritime industry and their
employees in the classifications listed in clause 13 to the exclusion of any other modern
award. The award does not cover employers and employees wholly or substantially
covered by the following awards:

(a) the Maritime Offshore Oil and Gas Award 2010;
(b) the Seagoing Industry Award 2010;

(c) the Port Authorities Award 2010;

(d) the Dredging Industry Award 2010;

(e) the Stevedoring Industry Award 2010; and

(f) the Marine Towage Award 2010;

For the purpose of clause 4.1, maritime industry means the operation of any type of
vessel used for navigating by water.”

45. On 30 June 2009 AIMPE and the MUA appeared before the Award Modernisation Full Bench and
submitted (MUA Bundle Tab 13, pg 276):

PN3555 MR MCNALLY: In the Ports, Harbours and Enclosed Water Vessels Award
we had proposed an industry as meaning employees engaged in or in
connection with vessels and we widely define vessels. We finished up with
an exposure draft which defined the industry as vessels operating within
ports, harbours and other bodies of waters within the Australian coastline.

PN3556 It was the intention of the unions to have an award made that applied to all
other maritime activities other than those covered by the specific awards, the
Seagoing Award, the Offshore Oil and Gas Award and the Dredging Award
and the Towage Award. In our submission filed in this matter on 22 June,
that's filed in respect to the Ports, Harbours and Enclosed Waters Award, we
address that difficulty and the award that we proposed or the coverage of the
award that we propose is to operate in respect of all types of vessels used
for navigation on waters that isn't covered by those other awards which we
specifically refer to.

PN3557 We have suggested that the name of the award be changed to the Maritime
Industry General Award 2010 because the name of the award that we
previously suggested was confusing and it certainly confused the
Commission in that they made an award that only was in enclosed internal
waters. What the intention is and what the need is, is to have an award that
covers coastal waters including the territorial sea 12 miles out and possibly
beyond.

46. On 4 September 2009 the Full Bench issued a further statement and published the Enclosed
Waters Award, observing ((2009) 187 IR 192; [2009] AIRCFB 826 at [219] (MUA Bundle Tab 14).

“The Maritime Union of Australia (MUA) and The Australian Institute of Marine and Power
Engineers (AIMPE) sought to retitle the award as the Maritime Industry General Award to
reflect a desire that the award apply to vessels which venture beyond ports and harbours.
The current scope clause is not so confined but we have decided to make this clearer by
adding additional words to the definition of the industry. We decide below to confirm the
Marine Tourism and Charter Vessels Award 2010. Employers and employees covered by
that award will be excluded from the provisions of this award. It is unnecessary to
maintain an exclusion with respect to the Sugar Industry Award 2010. Exclusion of



47.

48.

employees of local governments and maintenance contractors have been inserted. We
consider that the existing title of the award is preferable to the alternative suggested. 2

The history of the making of the Enclosed Water Award demonstrates that it was the intention of
the Full Bench in making that Award that it would only cover employers and employees if one of the
other maritime awards did not. So much is clear from the use of the words in clause 4.1 of the
Enclosed Water Award (emphasis added):

“The award does not cover employers and employees wholly or substantially covered by
the following awards: ... (b) the Seagoing Industry Award 2010.”; and

“on activities not covered by the above awards” at the end of the definition of the industry.

It is in that context that the Full Bench came to consider the case advanced for change by Sea
Swift in the current proceedings, and the appropriate way to fashion the coverage of the Towage
Award, the Seagoing Award, and the Enclosed Waters Award.

SUBSTANTIALLY DIFFERENT CONDITIONS — PRODUCT OF HISTORY

49.

50.

Watson VP’s observation about the Seagoing Award, the Towage Award and the Enclosed Waters
Award containing significant differences in [their] terms ...reflecting the different nature of the
operations and the different requirements of employees has not been doubted in these
proceedings (indeed, it was the entire premise of Sea Swift's case for change and the finding of the
Full Bench that gives rise to the current drafting exercise, as discussed below), and so it is
unnecessary to examine them in detail in these submissions. A schedule highlighting many of
those differences in detail is attached to this submission and marked Schedule B.

It is sufficient for present purposes to observe that there are fundamental differences in the
remuneration mechanisms, the ordinary hours of work, and in particular in the leave arrangements,
across the 3 awards. Any amalgamation of these three modern awards would need to ensure the
confined operation of each of these to the current industry sectors.

THE SUBSTANTIVE ISSUE TO BE ADDRESSED

51.

52.

53.

As Watson VP noted in his decision published earlier this year in these modern award review
proceedings ([2017] FWCFB 1138 at [15]: MUA Bundle Tab 1), the genesis of the drafting issues
now being grappled with was a decision of another Full Bench MUA & Ors v Sea Swift Pty Ltd T/A
Sea Swift & Ors [2016] FWCFB 651 (MUA Bundle Tab 2).

That decision determined an appeal by the MUA and AIMPE from a decision of Commissioner
Simpson approving the Sea Swift Pty Ltd Employee Enterprise Agreement. In particular,
Commissioner Simpson’s conclusion that the appropriate modern award for the application of the
Better Off Overall Test was the Enclosed Waters Award rather than the Seagoing Award®’. The
contention of the MUA before Commissioner Simpson and on appeal was that the Seagoing Award
was the proper comparator.

Between paragraphs [22] and [35], the Full Bench in the appeal from Commissioner Simpson’s
decision construed and then applied the coverage provisions in the Seagoing Award and the
Enclosed Waters Award, to Sea Swift's operations, ultimately concluding that:

2 At[219].
27[2016] FWCFB 651 at [2], [6] and [7]



54.

55.

a. The reference to “sea” in the expression “proceed to sea” where used in the definition of
seagoing industry in the Seagoing Award (at [29]):

“The term “sea” is commonly understood. It is essentially a continuous body of
salt water that surrounds the Earth’s land masses. Once the vessels leave the
coastline and travel up the coast, they are essentially at sea within this normal
conception. In our view, it is irrelevant that there may be reefs, islands or
Australian territorial waters beyond the routes taken around the coastline.”

b. Sea Swift's operations did involve the operation of vessels trading as cargo vessels that
proceeded to sea on voyages outside the limits of bays, harbours or rivers (at [29] — [30]),
and so fell within the definition of seagoing industry and hence the coverage of the
Seagoing Award.

c. Sea Swift's operations were not “wholly or substantially” within “a port, harbor or other
body of water within the Australian coastline” (at [32]), which meant Sea Swift's
operations were not within the ports, harbours and enclosed water industry and so not
covered by the Enclosed Waters Award; and in any event

d. The exclusion of operations wholly or substantially covered by the Seagoing Award in cl
4.1 of the Enclosed Waters Award applied, confirming the Enclosed Waters award did not
cover Sea Swift's operations: at [34].

It was in that way that Sea Swifts “unique” business (as it has itself styled its operations in these
Award Review proceedings), that substantially involved the operation of line haul vessels at sea but
to some extent involved the operation of smaller vessels within enclosed waters (that on occasion
went to sea), was entirely covered by the Seagoing Award.

It was that situation, albeit only evidenced in the “unique” operations of Sea Swift, that lead the Full
Bench in these Award Review proceedings to conclude change to the coverage provisions was
warranted. Watson VP observed (footnotes omitted, emphasis added):

“Coverage Issues

[15] Sea Swift makes this application arising out of a Full Bench decision in MUA and
others v Sea Swift Pty Ltd. It submits that the decision reveals a significant anomaly in
the coverage provisions of the maritime awards. Sea Swift conducts various types of
maritime activities under a single corporate umbrella. If the activities were carried out
separately, they would be covered by the awards applicable to each type of operation.
Because the predominant part of the business has been found by the Full Bench to be
covered by the Seagoing Award, that award applies to all of its operations. Sea Swift
submits that this outcome was not intended by the Full Bench in the award modernisation
process and it places Sea Swift at a competitive disadvantage in conducting the
operations other than seagoing operations.

[18] The Full Bench decision in the Sea Swift case considered the legal effect of the
various coverage clauses. It did not express a view as to the appropriateness of the
outcome it held flowed from the wording of the provisions. There are significant
differences in the terms of the various maritime awards reflecting the different nature of
the operations and the different requirements of employees...

[19] In my view, it is appropriate that an employer that conducts various types of maritime
activities be covered by the award that is relevant to each of those maritime activities. If
an_employer conducts different types of operations, then different award safety nets




56.

57.

58.

59.

60.

61.

62.

63.

should apply to each of those different operations. Reflecting that principle in the
coverage clauses of the relevant awards is in my view consistent with the modern awards
objective. | consider that the variations are necessary to achieve the modern awards

objective.”

Deputy President Gooley and Commissioner Cambridge agreed with the Vice-President's
conclusions with respect to alterations of the coverage scheme of the various awards, and (save in
one presently irrelevant respect) with his Honour’s reasons: [2017] FWCFB 1138 at [33].

The vice identified by the Full Bench earlier in this Award Review proceedings arose from the
Seagoing Award, an award with conditions that were significantly different to those in both the
Enclosed Waters Award and the Towage Award and reflecting “the different nature of the
operations and the different requirements of employees” that applied to operations in the seagoing
industry, being foisted upon those parts of Sea Swifts business that better reflected the ports,
harbours and enclosed waters industry or the marine towage industry®.

The vice identified by the Full Bench was that the predominant character of the employer’s
operations determined the exclusive operation of the relevant maritime award.

Simply amalgamating the three modern awards as proposed by the Full Bench in the Statement,
does nothing to address the vice identified by the Full Bench (noting the Full Bench has not
promulgated an exposure draft to which more specific submissions could be directed).

As had been contemplated by the parties in the Award Modernisation process when framing and
consulting on the various drafts that are now reflected in the relevant awards and apply to the
maritime sector (for example, as expressly contemplated in the written submissions of the MTEG 