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INTRODUCTION

This submission is made on behalf of the Australian Childcare Alliance (ACA) and
Australian Business Industrial (ABI) with respect to the Decision! in the Educational
Services (Teachers) Award 2020 (EST Award).

This submission is filed in response to the Direction issued by the Fair Work

Commission (FWC) in this matter on 7 June 2021.

3. In the Direction, the Commission directed interested parties to file:
(@) any proposed award variation determination; and
(b) any evidence and submissions concerning the matters identified at paragraph
[665] of the Decision.
4. This submission is made in accordance with the above Direction.
BACKGROUND
5. The Decision was determined on a number of key findings:
@ 1996 was an appropriate datum point to assess any work value change from
[588].
(b) Minimum rates of pay in the EST Award had never been fixed on the basis of
a proper assessment of the value of work of teachers [645].
(© The minimum rates of pay in the EST Award are not properly fixed minimum
rates of pay [645].
(d) There have been substantial changes in the nature of work, level of skill and
responsibility since 1996 [645].
(e) The appropriate way to properly fix minimum rates of pay is by reference to the

(f)

Metal Industry C10 scheme of arrangement? [560] as adopted in ACT Child

Care decision® and Pharmacy decision®.

That the current classification being based on service increments rather than
the essential elements of qualifications, displayed competency and acquired

experience and responsibility was anachronistic [647].

1[2021]FWCFB 2051.
2 Refer in particular to the Pharmacy Award Decision [150] to [159] for the history of the C10 scheme of

arrangement.

3 ACT Child Care decision PR954938, [2005] AIRC.
4 Pharmacy Award decision [2018] FWCFB 7621, 284 IR.



(9)

(h)

(i)

(),

(k)

()

(m)

(n)

(0)

That the compression of internal relativities from the original C10 scheme of
arrangement bought about by flat wage increases arising from National Wage
Case decisions prior to 2010 and Annual Wage Review decisions since 2010
were understandable and appropriate to maintain and that it would be
unconscionable to do otherwise [651].

In adopting the approach arising from the ACT Child Care decision the proper
approach was to align a key classification in the EST Award with the relevant
relativity in the C10 scheme of arrangement (now found in the Manufacturing
and Associated Industries and Occupations Award 2020) and then set other

minimum rates based on internal relativities [653].

That a new classification structure tied to professional career standards was
warranted [653].

That the key classification to align to the C10 scheme of arrangement was the
degree qualified proficient teacher as they operate in a jurisdiction with teacher

accreditation registration (or as if applied in other jurisdictions) [636].
The alignment of this key classification to the C10 scheme of arrangement was
C1 (a) [654].

That the NSW Teachers Award 2020 structure had an attraction but retained
the notion of service to an excessive degree and did not properly deal with the
acquisition of skills and responsibility through experience [656].

That broadly speaking the internal relativities of the EST Award should be
maintained [656].

That the Graduate position should be aligned to C2 (b) in the C10 scheme of

arrangement [656].

That the conclusions reached were not based on any notion of comparative

wage justice [659].



request from the FWC to be addressed further of certain matters.

6. The new classification structure and minimum rates are in the following form:
Classification Criteria Weekly Annual salary Weekly salary /Annual
salary - - preschools | long day salary - long
preschools [and schools [care centres |[day care
and schools centres
5 5
$ $
Level 1 Graduate teacher with (1,141.20 59,545 1,186.80 61,927
provisional or
conditional
accreditation where
applicable
Level 2 Teacher with proficient [1,247.30 65,085 1,297.20 67,688
accreditation or
equivalent
Level 3 Teacher with proficient 1,357.90 70,854 1,412.20 73,688
accreditation after three
years’ satisfactory
service at Level 2
Level 4 Teacher with proficient [1,468.40 76,623 1,527.20 79,688
accreditation after three
years’ satisfactory
service at
Level 3
Level 5 Teacher with Highly 1,579.00 82,392 1,642.20 85,688
IAccomplished/Lead
Teacher accreditation
7. The Decision gave rise to a limited number of implementation issues as well as a

The Independent Education Union (IEU) and ACA have been in discussions since the

issuing of the Decision to seek to resolve, on an agreed basis, the implementation

issues which in turn inform to some extent the matters the FWC sought to be

addressed further on.

draft award contained in Appendix 2 to these submissions (Draft).

10.

ABI supports the Dratft.

The IEU/ACA proposed consent variations to the EST Award are consolidated into a




11.

12.

13.

14.

15.

PARAGRAPH 665 OF THE DECISION

At paragraph [665] the FWC stated:

[665]We consider that the appropriate course is to afford interested parties the
opportunity to adduce further evidence and make further submissions which
respond to the modifications to the remuneration structure in the EST Award
which we consider to be justified by work value reasons, and which address s
134(1)(f) and (h) and s 284(1)(a), before we make findings concerning whether
the variation of the EST Award to give effect to those modifications is necessary
to achieve the modern awards objective and would be consistent with the
minimum wages objective. Such further evidence and submissions might,
among other things, usefully deal with the following matters:

e what the operative date of the variation should be if it is made;
¢ whether any phasing-in arrangements should apply; and

e the capacity of the Commonwealth Government and State and Territory
Governments to assist in funding the wages of early childhood teachers.

To some degree the matters raised for further comment in paragraph [656] of the

Decision conflate.

s 134(1)(f)

In determining whether any modern award variation is necessary to meet the modern

awards objective the FWC is required to have regard to s 134(1)(f)°.

In the present matter certain issues should be uncontroversial, there will:

(@)
(b)

(c)
(d)

be an impact on businesses in the Child Care sector;

likely not be an impact on productivity generally (except in regard to the issue

of mentors which we address below);
be an increase on employment costs; and

while undertaking transition be an increase in the regulatory burden and for
those in jurisdictions or parts of jurisdictions without accreditation/registration

could increase regulatory burden markedly.

These issues need to be weighed in the balance in terms of their magnitude and also

against the reasonable presumption that minimum rates of pay in modern awards

should be properly set®.

5 Refer to Application to vary the Clerks - Private Sector Award 2020 [2020] FWCFB 5199 (6 October 2020) for a
consideration of s 134.
6 Section 284 obliges the FWC to establish and maintain a safety net of fair minimum wages.



16.

17.

18.

19.

20.

21.

In this regard the Commission should consider that:

(a) the Decision did not grant the Unions’ sizable claims of 17.5% and 25% but

rather granted a far more modest but still material amount of wage adjustment;

(b) while still material in amount the wage adjustment does not apply to the majority
of the workforce within a child care centre and is more likely than not to apply

to between 5% to 15% of such a workforce;

(© the matter has been on-going and of knowledge to the child care industry for a

number of years;

(d) providing for a prospective date to the variation of the EST Award will provide

some amelioration of the impact; and

(e) some employers may pay over award payment to teachers to attract teachers
from schools (something that is unlikely to be the case with child care workers

generally) and any minimum increases could be absorbed into these.

Clearly, if the Decision impacted a large part of the workforce or was of more significant
magnitude s 134(f) would weigh heavily in favour of a generous prospective date
and/or generous phasing-in, possibly over years’.

If the extent of the increase rendered an employer or industry unable to operate in a
financially viable way it might also weigh against granting the variation at all given
s 134(f) and (h).

This is not the case in the present matter.

s 134(h)

The child care sector is clearly an important sector for the national economy supporting
parents and guardians with the opportunity to attend for work free from directly caring

for their children.

Assuming that an employer does not absorb the cost of the new classification structure
and minimum rates but rather passes that cost through to the parent then the added

cost is estimated to be in the order of $2.30 per child per day.

7 Consider for instance Equal Remuneration Case Australian Municipal, Administrative, Clerical and Services
Union and others (C2010/3131) MA000100, PR525485 where the phasing operated in 8 increments from 1
December 2012 to 1 December 2020.



22.

23.

24,

25.

26.

27.

Given the nature of the new classification structure and minimum rates and the lack of
available forensic data on the number of teachers employed in the child care sector
and where they sit on the current service based structure, it would be difficult to provide
more than an estimate of this type.

The impact of this will be different depending on:

(@) the socio-economic environment a centre operates in and the capacity of

parents to pay; and
(b) its current fee and operating model.
This may be material for some centres and some parents and less so for others.

The likelihood that this will negatively impact employment growth, inflation and the
sustainability, performance and competitiveness of the national economy in the
aggregate is unlikely (by contrast if this case concerned child care workers at large
that may not be the case) and in any event would be difficult to find in a causative
sense with any certainty at this particular time given other challenges the industry faces
arising more broadly from the COVID-19 Pandemic and government policy to contain
it.

s 284(1)(a)

This consideration has parallels with s 134(1)(f) and (h).

The submissions made above in regard to these matters apply to s 284.



28.

29.

30.

31.

32.

33.

34.

35.

OPERATIVE DATE OF THE VARIATION, PHASING-IN, CAPACITY OF THE
COMMONWEALTH GOVERNMENT AND STATE AND TERRITORY
GOVERNMENTS TO ASSIST IN FUNDING THE WAGES OF EARLY CHILDHOOD
TEACHERS

It is clear that the Commonwealth Government have not provided any direct funding

to, in effect, pay for the new classification structure and minimum rates.

This largely means that employers will either absorb the cost or far more likely pass

the cost through to parents.

Itis in the nature of a regulated sector, heavily reliant on government funding or subsidy
(whether directly or indirectly) that the capacity to pay increases to wages will be more
challenging than might be the case in unregulated sectors that operate with greater

price elasticity.

The ACA and IEU have agreed to an operative date of 1 January 2022. It would be
uncontroversial that a date beyond this would have been preferable to the ACA but on
balance and the interest of resolving the implementation issues in an orderly basis this
date is tolerable.

Had the Decision:
(a) affected a large part of the workforce; and/or
(b) been of a more significant magnitude such as the original claim,

then this would have been wholly insufficient in the context of s 134 and s 284.
Had this been the case, then a period in years with staged phasing would have been

warranted.
The benefit of a prospective operative date is that:

@) it provides employers with an opportunity to prepare for transition in an orderly

way; and

(b) provides some economic amelioration of the impact of the increase in that they
can adjust their cost structure or prepare parents with reasonable, if modest

advanced notice, of any fee increases.

Placing the introduction of the new classification structure and minimum rates in
between annual wage reviews also allows employers to stager the increases within

the context of other material increases to labour costs.



36.

37.

38.

39.

40.

41.

42.

S 134(1)(9)

Before departing consideration of the modern awards objective one further observation
on section 134(1)(g) is relevant.

That section requires the FWC to have regard to ensuring a “stable and sustainable

modern award system”.

Such a notion suggests a broader consideration than simply one modern award but a

system within which modern awards operate at large.

Adopting the approach discussed in the Pharmacy decision and aligning the new
classification structure and minimum rates to the C10 scheme of arrangement clearly
aligns with these notions of stability and sustainability. A feature that was not present

in the Federal jurisdiction before the C10 scheme of arrangement was adopted.

We note the cautionary observations by the FWC at [659] that this did not extend to

adopting a notion of comparative work value.

IMPLEMENTATION ISSUES

The new classification structure and minimum rates set out in the Decision is adopted

without change in the Draft.

Separate to the consideration of matters in paragraph [656] above there are a number

of limited implementation issues:

(a) Can some practical guidance be provided to employers and employees in
making a transition from a service based classification structure to a

competency/qualification based classification structure?

(b) The new classification structure sits comfortably in jurisdictions or past
jurisdictions that operate with accreditation/registration systems. Can some
practical guidance be provided to employers and employees in jurisdictions or

parts of jurisdictions that do not benefit from such systems?

(©) Can some practical guidance be provided to employers and employees in
regard to “satisfactory service” and how any challenges to this can be managed

in an orderly manner?



43.

44,

45,

46.

47.

CAN SOME PRACTICAL GUIDANCE BE PROVIDED TO EMPLOYERS AND
EMPLOYEES IN MAKING A TRANSITION FROM A SERVICE BASED
CLASSIFICATION STRUCTURE TO A COMPETENCY/QUALIFICATION BASED
CLASSIFICATION STRUCTURE?

This would seem to be desirable and consistent with s 134 (1)(g) especially in a context
where the underlying ‘philosophy’ of the classification structure is changing (service to

proficiency) as well as the relevant minimum rates.
It has been achieved in the Draft by (clause 14.4):

(a) Providing a relatively simple set of transition provisions to allow an employer to

undertake transition with a more modest administrative burden;
(b) Limiting the time operation of the transition provisions for 12 months;

(© Providing a clear mechanism for deeming service that might have been
acquired other than in the context of accreditation/registration as a proficient
teacher but where the teacher has been qualified as such for more the two

years®.

THE NEW CLASSIFICATION STRUCTURE SITS COMFORTABLY IN
JURISDICTIONS OR PARTS OF JURISDICTIONS THAT OPERATE WITH
ACCREDITATION/REGISTRATION SYSTEMS. CAN SOME PRACTICAL
GUIDANCE BE PROVIDED TO EMPLOYERS AND EMPLOYEES IN
JURISDICTIONS OR PARTS OF JURISDICTIONS THAT DO NOT BENEFIT FROM
SUCH SYSTEMS?

Again, this would seem to be desirable and consistent with s 134(1)(g).

It is uncontroversial that not all jurisdictions operate with accreditation/registration for

early education; refer Appendix 1 to these submissions.

Absent guidance an employer in a jurisdiction without accreditation/registration would
need to ‘assume’ they were and become informed of what, when and how a teacher

was categorised as proficient and transpose that into their situation.

8 This is also adopted as an on-going provision for progression which will be relevant to service acquired before
an accreditation system operates for long enough to align to the 6 years’ experience hurdle in the new
classification structure; clause 14.7.

10



48.

49.

50.

51.

This would present several challenges:
(a) the actual effort, cost and burden of becoming so informed,;

(b) the actual effort, cost and burden of translating teachers having become

informed;

(© the possibility of failing to become sufficiently informed or to misunderstand;

and

(d) the increased likelihood of making an erroneous determination as to whether a

teacher was in fact “proficient”.
The Draft works to overcome these challenges by (clause 14.8):

@ Providing a set of provisions to allow an employer to apply the new
classification structure without having to carry the burden of becoming an

‘expert’ in accreditation when they are not otherwise required to;

(b) Adopting a reasonable default standard for proficiency in these jurisdictions at
two years following being fully qualified as a teacher but despite this allowing

an:

(i) employer an opportunity to challenge whether an employee is

“proficient” in a given case; and

(ii) employee an opportunity to challenge whether they are ‘proficient’

earlier than the two year hurdle in a given case.

CAN SOME PRACTICAL GUIDANCE BE PROVIDED TO EMPLOYERS AND
EMPLOYEES IN REGARD TO “SATISFACTORY SERVICE” AND HOW ANY
CHALLENGES TO THIS CAN BE MANAGED IN AN ORDERLY MANNER?

One of the important features of the new classification structure is the notion of

“satisfactory service”.

This aligns with the notion expressed by the FWC at [656] and is aligned to the
“acquisition of additional skills and responsibility through experience”. In this sense the
notion of service being satisfactory allows some reflection on whether the employee

has in fact acquired additional skills and responsibility through experience.

11



52.

53.

54.

55.

56.

57.

To practically reflect this the Draft (clause 14.3):

(a) sets complying with the requirements of the Australian Professional Standards
for Teachers (APST) as the default for what is satisfactory; and

(b) allows an employer in a given year to dispute whether service is satisfactory in
an orderly manner through the FWC and the EST Award dispute process.

As the Decision placed emphasis on the role of the APST it is reasonable to align what

would satisfactory to the APST.

The APST set out a very broad array of requirements that an employer can consider

in whether to challenge satisfactory service in a particular case.
SMALLER CONSEQUENTIAL CHANGES

There are a variety of smaller consequential changes in the Draft and we appreciate
that the IEU will address these in their submissions. This said, we make the following

submissions on these matters:

(a) In light of the Decision placing emphasis on the APST, in circumstances
where a dispute arises that involves the APST and requires interpretation of
the standards in the APST, the Draft at clause 31.5 provides for a matter to
be referred by consent to an independent expert in the APST.

(b) The return to teaching clause at clause 14.10 of the Draft promotes return to
the industry through allowing experienced teachers to be deemed proficient
whilst working towards re-attaining accreditation on a similar basis to how the

accreditation jurisdictions already operate.

(© In the context of transition and to assist with this in an orderly manner, clause
14.4(h) provides clarification that no employee will suffer a reduction in their
minimum annual salary due to the transition and that an employer can absorb
any increases arising in transition into any payment over the minimum annual

salary.

MENTORING
There is one final matter that has arisen belatedly in these proceedings. That matter is
the provision of support for an employee initially seeking accreditation as proficient in

a jurisdiction.

Importantly, this was not a claim in the case and it is a stretch to say that it is

necessarily arises from the Decision itself.

12



58.

59.

60.

61.

62.

63.

64.

65.

This said the Draft does address this issue to conclusion rather than potentially have

it unanswered for another hearing.

It maybe that the Australian Education Union (AEU) take a different view to the one
advanced in the Draft and if this is the case we will address this in reply in the context
of comments from Vice President Hatcher on 4 June 2021 when he stated that the
AEU would need to demonstrate that the changes sought were truly ancillary to any

variation to give effect to the decision®.
The Draft (clause 14.11) addresses this issue by, acknowledging:
(@) that achieving accreditation is the responsibility of the employee concerned,;

(b) that an employer will provide support to an employee seeking accreditation;

and

(© that such support could extent to being provided reasonable release from

teaching duties provided it is operationally practicable to do so.

An obvious situation where this may not be operationally practicable is if to do so
inhibited an employer from complying with relevant staff ratios or where it inhibits
meeting care or quality standards of the employer.

The Draft solution represents a fair and reasonable approach in the context of s 134
(as conditioned by s 138) requiring the establishment of a fair and relevant minimum

safety net for the reasons set out below.
ACCREDITATION IN THE JURISDICTIONS

We acknowledge that since the introduction of the APST in 2011 that school teachers
are now required to be registered and achieve proficient accreditation within a set

period of time, this is not the case for teachers in early educational centres.

There has been an inconsistent requirement between each jurisdiction for Early
Childhood Teachers (ECT) to be accredited™®.

States such as Queensland, Tasmania and the Australian Capital Territory do not

require ECT’s to have accreditation in order to teach in an early education centre.

In each jurisdiction, achieving proficient accreditation is the responsibility of and for the

benefit of the individual teacher, not employer.

9PN 765

10 See schedule 1 of this submission

13



66.

67.

68.

69.

70.

71.

72.

For example, the NSW Education Standards Authority Accreditation (NESA) states on
their website “It is your responsibility to ensure that you continue to hold active
accreditation with the NSW Education Standards Authority (NESA) in order to remain

employed.™*
SUPPORT TO ACHIEVE PROFICIENT ACCREDITATION

It is the responsibility of the individual teacher to achieve proficient accreditation within

the required time frame.

There is minimal financial or other support for employers in Early Education Centre’s

to assist their ECT’s in gaining proficient accreditation.

The only jurisdiction that offers financial support is Victoria, which specifically provides
funding to assist employers to fund travel and accommodation, hiring of a casual relief
teacher to backfill and support the provisionally registered teacher to reach proficient

accreditation.

It is the responsibility of the individual teacher to find a mentor to support them in

achieving proficient accreditation®?.

MENTORING IN THE PROCEEDINGS
There is limited probative evidence so far in this matter on the issue of mentors.

To the extent that the evidence was relied upon, it is of the following character:

(a) to discuss the requirement to have a mentor to achieve proficient

accreditation®?;

(b) that sometimes, proficient accredited teachers mentor provisionally accredited

teachers'4;

(© some jurisdictions have a system to assign a mentor to a provisionally

accredited teacher®®; and

(d) that ECT’s in early childhood centres are not required to mentor provisionally

accredited teachers?®.

11 https://education.nsw.gov.au/about-us/careers-at-education/roles-and-locations/roles-at-
education/teaching/nesa-accreditation

12 5ee pa

ragraph 144, 479 and 504 of the decision.

13 At 144, 155
14 At 168, 404

15 At 504

16 At 479, 491, 504

14



73. Specifically, the evidence in these proceedings was relied upon to show that the work

value of teachers has changed since 1996 was due to, among other changes,

“Increased professional accountability associated with registration requirements...

s 17

74. The Full Bench stated:

The first major change in this area has been the introduction of regimes for the
registration of teachers and the associated uniform national standards
introduced by the APST. As we have earlier explained, school teachers must
now be registered in every State and Territory. Early childhood teachers
generally must also be registered in four States (New South Wales, Victoria,
South Australia and Western Australia), and the remaining States and
Territories are expected to move to full registration of early childhood teachers
in the near future in line with the 2018 AITSL recommendation. Registration
requires adherence to professional standards and the completion of 100 hours
of professional development every five years. In addition, there are
requirements concerning English proficiency and personal conduct which
attach to registration.*®

However, the fundamental point about the requirement for registration and the
associated requirements concerning compliance with professional standards
and professional development is that teachers are now accountable for their
professional employment. The common national requirement of the registration
schemes is that graduate teachers must demonstrate that they meet the
requirements for registration within a period of employment of not less than one
year and not more than five years, and thereafter must renew their registration
at regular intervals (in practice, ranging from every one year to every five
years). This means that the continuing employment of any teacher to whom the
registration requirements apply is dependent upon demonstration of continued
proficiency by reference to the professional standards and undertaking the
prescribed amount of professional development activities...® (Emphasis
added)

75. Again, the Draft solution represents a fair and reasonable approach in the context of

who is responsible for obtaining accreditation and s 134 (as conditioned by s 138)

requiring the establishment of a fair and relevant minimum safety net and balancing

the interests of both employees and employers.

Nigel Ward Jordan Lombardelli
CEO + Director Associate
Australian Business Lawyers & Advisors Australian Business Lawyers & Advisors

17 At 605
18 At 611
19 At 613
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Appendix 1 - Extract from the Australian Children’s Education & Care Quality

Authority

State/Territory

Teacher registration/accreditation requirements

Teacher

regulatory

authority

ACT No registration requirements for ECTs in NQF settings that are not | ACT Teacher
attached to an ACT school. Quiality Institute

NSW From 18 July 2016 ECTs working in approved centre-based NSW Education
settings must be accredited Standards Authority

Northern Registration is not required for all ECTs. However, preschools are Teacher

Territory attached to schools and as such require registration as a condition | Regqistration Board
of employment. of the Northern

Territory
Queensland The Queensland College of Teachers does not require registration | Queensland College

for ECTs in NQF settings. Some employers require teacher

registration as a condition of employment.

of Teachers

South Australia

Since 1976 all ECTs have been required to be registered. From 1
January 2014 all ECTs must be registered, including those working
in NQF settings.

Teachers

Regqistration Board

of South Australia

Tasmania Tasmanian kindergartens are part of Tasmanian schools and as Teachers
such kindergarten teachers are required to hold teacher Reqistration Board
registration. Registration is not required for ECTs in NQF settings of Tasmania
that are not kindergartens or schools.

Victoria Since 30 September 2015 all ECTs employed or engaged in the Victorian Institute of
role of an ECT in an early childhood and care service or Victorian Teaching
Children's Centre must be registered.

Western Since 6 December 2012 all ECTs must be registered. Teacher

Australia Reqistration Board

of Western Australia
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Part 1—Application and Operation of this Award

1.1
1.2

1.3

2.

Title and commencement
This award is the Educational Services (Teachers) Award 2020.

This modern award commenced operation on 1 January 2010. The terms of the award
have been varied since that date.

A variation to this award does not affect any right, privilege, obligation or liability that
a person acquired, accrued or incurred under the award as it existed prior to that
variation.

Definitions

In this award, unless the contrary intention appears:

Act means the Fair Work Act 2009 (Cth).
all other teachers means an employee who does not have the qualifications of a 3
year, 4 year or 5 year trained teacher.

children’s services and early childhood education industry has the meaning given
in clause 4.2(b).

defined benefit member has the meaning given by the Superannuation Guarantee
(Administration) Act 1992 (Cth).

director means the employee appointed by the employer to be responsible for the
overall management and administration of a service in which an early childhood/
preschool teacher is employed.

employee means a person employed as a teacher in the school education industry or
children’s services and early childhood education industry who is a national system
employee within the meaning of the Act.

employer means national system employer within the meaning of the Act.

exempt public sector superannuation scheme has the meaning given by the
Superannuation Industry (Supervision) Act 1993 (Cth).

full registration has the same meaning as Proficient accreditation.

MySuper product has the meaning given by the Superannuation Industry
(Supervision) Act 1993 (Cth).
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NES means the National Employment Standards as contained in sections 59 to 131
of the Act.

non-term weeks means weeks in the school year other than term weeks and include
periods designated as school holidays for students; where a preschool operates
according to terms that approximate school terms, non-term week will have the same
meaning.

on-hire means the on-hire of an employee by their employer to a client, where such
employee works under the general guidance and instruction of the client or a
representative of the client.

preschool means a service in the children’s services and early childhood education
industry which usually operates during hours and terms which approximate those of
a recognised school, and includes a kindergarten, day school or nursery school.
Proficient accreditation means accreditation as a Proficient Teacher that meets the
requirements for full registration by a body which oversees accreditation and
recognition of teachers’ professional capacity in any State or Territory. A reference
to full registration is a reference to Proficient accreditation.

principal means the employee appointed by the employer to the most senior
leadership position in a school.

school education industry has the meaning given in clause 4.2(a).

school year means the period of 12 months from the day employees are required to
attend the school for the new educational year or the calendar year, as determined by
the school, and includes term weeks and non-term weeks.

standard rate means the minimum annual rate applicable to Level 1 in clause 17.1.
teacher means a person employed as such by a school, children’s service or early
childhood education service and who performs duties which include delivering an
educational program, assessing student participation in an education program,
administering an education program and performing other duties incidental to the
delivery of the education program. So as to remove any doubt, teacher includes a
teacher in a senior leadership position, but not a principal or deputy principal.

term weeks means the weeks in the school year that students are required to attend
school as set out in the school calendar of each school; where a preschool operates
according to terms that approximate school terms, term weeks will have the same
meaning.

The National Employment Standards and this award

The National Employment Standards (NES) and this award contain the minimum
conditions of employment for employees covered by this award.
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3.3

4.2

4.3
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Where this award refers to a condition of employment provided for in the NES, the
NES definition applies.

The employer must ensure that copies of the award and the NES are available to all
employees to whom they apply, either on a notice board which is conveniently located
at or near the workplace or through accessible electronic means.

Coverage

This industry award covers employers throughout Australia in the school education
industry, children’s services and early childhood education industry and their
employees as defined in clause 2—Definitions to the exclusion of any other modern
award.

For the purposes of this award:

(@) school education industry means the provision of education, including
preschool or early childhood education, in a school registered and/or accredited
under the relevant authority in each State or Territory or in an early childhood
service operated by a school and includes all operations of the school. Where
the provision of school education is directed, managed and/or controlled by a
central or regional administration of a system of schools it may also include the
persons involved in providing such services to schools; and

(b) children’s services and early childhood education industry means the
industry of long day care, occasional care (including those occasional care
services not licensed), nurseries, childcare centres, day care facilities, family
based childcare, out-of-school hours care, vacation care, adjunct care, in-home
care, kindergartens and preschools, mobile centres and early childhood
intervention programs.

This award covers any employer which supplies labour on an on-hire basis in the
school education industry and the children’s services and early childhood education
industry in respect of on-hire employees in classifications covered by this award, and
those on-hire employees, while engaged in the performance of work for a business in
those industries. Clause 4.3 operates subject to the exclusions from coverage in this
award.

This award does not cover:

() aperson engaged solely to instruct students on an individual basis for example,
in the areas of music, language, dance and/or to instruct students in choir, band,
string ensemble or other similar small group (but not including an employee
teaching the school curriculum);

(b) asports coach, assistant, or trainer (other than a member of the teaching staff of
a school);

(c) aperson employed as a teacher/integration aide, helper, classroom assistant, or
director/supervisor in or in connection with childcare, preschool, long day care
centres, childminding centres or outside of school hours care services (other
than a university qualified early childhood teacher);

(d) amember of a recognised religious teaching order and/or Minister of Religion
(other than a teacher who is not engaged in that capacity) or a person engaged
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for the purpose of religious instruction, supervision of prayers, or to undertake
other religious duties of a non-teaching nature; or
(e) aprincipal or deputy principal, however named.

The award does not cover:

(a) anemployee excluded from award coverage by the Act;

(b) employees who are covered by a modern enterprise award, or an enterprise
instrument (within the meaning of the Fair Work (Transitional Provisions and
Consequential Amendments) Act 2009 (Cth)), or employers in relation to those
employees;

(c) who are covered by a State reference public sector modern award, or a State
reference public sector transitional award (within the meaning of the Fair Work
(Transitional Provisions and Consequential Amendments) Act 2009 (Cth)), or
employers in relation to those employees;

Where an employer is covered by more than one award, an employee of that employer
is covered by the classification which is most appropriate to the work performed by
the employee and to the environment in which the employee normally performs the
work.

NOTE: Where there is no classification for a particular employee in this award it is
possible that the employer and that employee are covered by an award with
occupational coverage.

Individual flexibility arrangements

Despite anything else in this award, an employer and an individual employee may
agree to vary the application of the terms of this award relating to any of the following
in order to meet the genuine needs of both the employee and the employer:

(a) arrangements for when work is performed; or

(b) overtime rates; or

(c) penalty rates; or

(d) allowances; or

(e) annual leave loading.

NOTE: Agreement to vary the application of the terms under clauses 5.1(b) and (c)
can only be made by employees covered by the provisions of Schedule A—Hours of
Work and Related Matters—Teachers employed in early childhood services
operating for at least 48 weeks per year.

An agreement must be one that is genuinely made by the employer and the individual
employee without coercion or duress.

An agreement may only be made after the individual employee has commenced
employment with the employer.

An employer who wishes to initiate the making of an agreement must:

(@) give the employee a written proposal; and

(b) if the employer is aware that the employee has, or reasonably should be aware
that the employee may have, limited understanding of written English, take
reasonable steps (including providing a translation in an appropriate language)
to ensure that the employee understands the proposal.

MAQ00077


http://www.legislation.gov.au/Series/C2009A00028

5.5

5.6

5.7

5.8

5.9

5.10

5.11

5.12

5.13

Educational Services (Teachers) Award 2020

An agreement must result in the employee being better off overall at the time the
agreement is made than if the agreement had not been made.

An agreement must do all of the following:

(a) state the names of the employer and the employee; and

(b) identify the award term, or award terms, the application of which is to be
varied; and

(c) setout how the application of the award term, or each award term, is varied,
and

(d) set out how the agreement results in the employee being better off overall at the
time the agreement is made than if the agreement had not been made; and

(e) state the date the agreement is to start.

An agreement must be:

(@) inwriting; and

(b) signed by the employer and the employee and, if the employee is under 18
years of age, by the employee’s parent or guardian.

Except as provided in clause 5.7(b), an agreement must not require the approval or
consent of a person other than the employer and the employee.

The employer must keep the agreement as a time and wages record and give a copy to
the employee.

The employer and the employee must genuinely agree, without duress or coercion to
any variation of an award provided for by an agreement.

An agreement may be terminated:

(a) atany time, by written agreement between the employer and the employee; or
(b) by the employer or employee giving 13 weeks’ written notice to the other party
(reduced to 4 weeks if the agreement was entered into before the first full pay
period starting on or after 4 December 2013).
NOTE: If an employer and employee agree to an arrangement that purports to be an
individual flexibility arrangement under this award term and the arrangement does
not meet a requirement set out in section 144 then the employee or the employer may
terminate the arrangement by giving written notice of not more than 28 days (see
section 145 of the Act).

An agreement terminated as mentioned in clause 5.11(b) ceases to have effect at the
end of the period of notice required under that clause.

The right to make an agreement under clause 5 is additional to, and does not affect,
any other term of this award that provides for an agreement between an employer and
an individual employee.

Requests for flexible working arrangements

Employee may request change in working arrangements

Clause 6 applies where an employee has made a request for a change in working
arrangements under section 65 of the Act.
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NOTE 1: Section 65 of the Act provides for certain employees to request a change in
their working arrangements because of their circumstances, as set out in

section 65(1A). Clause 6 supplements or deals with matters incidental to the NES
provisions.

NOTE 2: An employer may only refuse a section 65 request for a change in working
arrangements on ‘reasonable business grounds’ (see section 65(5) and (5A)).

NOTE 3: Clause 6 is an addition to section 65.

Responding to the request

Before responding to a request made under section 65, the employer must discuss the

request with the employee and genuinely try to reach agreement on a change in

working arrangements that will reasonably accommodate the employee’s

circumstances having regard to:

(a) the needs of the employee arising from their circumstances;

(b) the consequences for the employee if changes in working arrangements are not
made; and

(c) any reasonable business grounds for refusing the request.

NOTE 1: The employer must give the employee a written response to an employee’s

section 65 request within 21 days, stating whether the employer grants or refuses the

request (section 65(4)).

NOTE 2: If the employer refuses the request, then the written response must include

details of the reasons for the refusal (section 65(6)).

What the written response must include if the employer refuses the request

(@) Clause 6.3 applies if the employer refuses the request and has not reached an
agreement with the employee under clause 6.2.

(b) The written response under section 65(4) must include details of the reasons for
the refusal, including the business ground or grounds for the refusal and how
the ground or grounds apply.

(c) If the employer and employee could not agree on a change in working
arrangements under clause 6.2, then the written response under section 65(4)
must:

(i) state whether or not there are any changes in working arrangements that
the employer can offer the employee so as to better accommodate the
employee’s circumstances; and

(if) if the employer can offer the employee such changes in working
arrangements, set out those changes in working arrangements.

What the written response must include if a different change in working
arrangements is agreed

If the employer and the employee reached an agreement under clause 6.2 on a change
in working arrangements that differs from that initially requested by the employee,
then the employer must provide the employee with a written response to their request
setting out the agreed change(s) in working arrangements.

Dispute resolution

Disputes about whether the employer has discussed the request with the employee
and responded to the request in the way required by clause 6, can be dealt with under
clause 31—Dispute resolution.
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Facilitative provisions

A facilitative provision provides that the standard approach in an award provision may
be departed from by agreement between an employer and an individual employee, or
an employer and the majority of employees in the enterprise or part of the enterprise
concerned.

Facilitative provisions in this award are contained in the following clauses:

Clause Provision Agreement between
an employer and:
28.2 Substitution of public holidays An individual

AlA4 Ordinary hours of work—teachers employed in  An individual
early childhood services

Ad4d2 Time off instead of overtime payment An individual
A6.1 Annual leave in advance An individual
A.6.2 Cashing out of annual leave An individual

Part 2—Types of Employment and Classifications

9.2

9.3

Types of employment

Employees under this award will be employed in one of the following categories:
(@) full-time employment;

(b) part-time employment;

(c) casual employment; or

(d) fixed term employment.

Terms of engagement

On appointment, the employer will provide the employee (other than a casual
employee) with a letter of appointment stating:

(a) the classification and rate of salary applicable on commencement;
(b) the employee’s face-to-face teaching load; and
(c) details of their extra curricular commitment.

In the case of a part-time employee, the letter of appointment will include the
employee’s teaching load expressed as a percentage of a full-time load in the school
and state their extra curricular commitment will generally be, on balance, in the same
proportion to their teaching load as that of a full-time teacher.

Where the employer engages the employee on a fixed term basis, the letter of
appointment will inform the employee of:

(@) the reason the employment is fixed term;
(b) the date of commencement; and
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(c) the period of the employment.

Full-time employees

A full-time employee is engaged to work an average of 38 ordinary hours per week.

11.
111

11.2

11.3

11.4

115

12.
121

12.2

12.3

10

Part-time employees

A part-time employee is an employee who is engaged to work on a regular basis for
less than, but not more than 90% of, the hours of a full-time employee in the school,
children’s service, or early childhood education service.

If the hours of a part-time employee rise above 90% of the hours of a full-time
employee, the employee will be considered full-time.

A part-time employee who requests to work above 90% of full-time hours, but less
than full-time, will not be considered to be full-time and will be remunerated for the
actual hours worked.

A part-time employee is entitled to the benefits under this award on a pro rata basis.
The pro rata basis will be calculated by dividing the number of face-to-face teaching
hours prescribed for the part-time employee from time to time by the usual number of
face-to-face teaching hours prescribed for a full-time employee in the school,
children’s service or early childhood education service.

An employer cannot vary a part-time employee’s teaching load or days of attendance
unless:

(a) the employee consents; or

(b) where such a variation is required as a result of a change in funding, enrolment
or curriculum, the employer provides 7 weeks’ notice in writing in the case of a
school teacher or 4 weeks’ notice in the case of an early childhood teacher, or
where the change would result in a reduction in salary, the salary of the teacher
is maintained for a period of 7 weeks in the case of a school teacher or 4 weeks
in the case of an early childhood teacher.

Casual employees

Casual employment means employment on a day-to-day basis for a period of not more
than 4 consecutive weeks, or 4 consecutive term weeks in the case of a teacher in a
school or preschool.

A casual engagement may be extended by agreement between the teacher and the
employer provided the total period of the engagement:

(a) does not exceed one school term in the case of teachers in a school or
preschool; or
(b) atotal of 10 weeks in any other case.

The rates of pay for a casual employee are contained in clause 17.5.
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13. Fixed term employees

13.1  An employee may be employed for a fixed period of time for a period of at least 4
weeks but not more than 12 months on either a full-time or part-time basis to:

(@) undertake a specified project for which funding has been made available;

(b) undertake a specified task which has a limited period of operation; or

(c) replace an employee who is on leave, performing other duties temporarily or
whose employment has terminated after the commencement of the school year.

13.2  Where the replacement arrangement under clause 13.1(c) extends beyond 12 months,
the fixed term employment may be extended for up to a further 12 months.

14. Classifications

14.1 Duties of an employee

The duties of a teacher may, include, in addition to teaching, activities associated
with administration, review, development and delivery of educational programs and
co-curricular activities.

14.2 Classification on Appointment

On appointment, an employee will be classified according to the criteria set out below
and paid in accordance with Clause 17 - Minimum Rates.

Classification Criteria

Graduate Teacher and all other teachers (as defined) including those holding
provisional or conditional accreditation /registration

Level 2 Teacher with Proficient accreditation/registration or equivalent
Teacher with Proficient accreditation/registration or equivalent after three years’

Level 1

Level 3 satisfactory service at a proficient level

Level 4 Te_acher with Pr(_)ﬁcient accr_eqitation/re,qistration or equivalent after six years’
- satisfactory service at a proficient level

Level 5 Teacher with Highly Accomplished / Lead Teacher accreditation / registration or

equivalent

14.3 Satisfactory Service

(@) All service will be deemed satisfactory for the purposes of subclause 14.2
unless the employer disputes for a given year that it is satisfactory by notifying
the Fair Work Commission of the dispute pursuant to Clause 31—Dispute
Resolution following a formal review and the provision of specific reasons.

(b) Service is satisfactory if the teacher has complied with the requirements of the
Australian Professional Standards for Teachers (APST).

14.4 Transitional Provisions

(2) On 1 January 2022 [“the classification structure transition date’’], the
classification and pay structure was varied from a twelve level incremental
system to a five level system based on accreditation/registration status and
teaching service at a proficient level.
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(b) An employee shall transition to the new classification structure based on the

following table:
Classification prior to Classification after
the classification the classification
structure transition structure transition
date date
Level 1 Level 1
Level 2 Level 1
Level 3 Level 1
Level 4 Level 1
Level 5 Level 2
Level 6 Level 2
Level 7 Level 2
Level 8 Level 3
Level 9 Level 3
Level 10 Level 3
Level 11 Level 4
Level 12 Level 4
No transition Level 5

(c)  Provided that if an employee covered by this Award prior to the classification
structure transition date is better off being classified pursuant to subclause 14.2
then those provisions apply at the point of transition.

(d) An employee who is employed after 1 January 2022 and before 1 January 2023
who was, prior to the classification structure transition date, qualified as a
teacher or who held teaching accreditation / reqistration status, shall be
classified in accordance with subclause 14.4 (b) and the provisions in Schedule
H, or in accordance with subclause 14.2, whichever is the more beneficial.

(e)  For employees who transition pursuant to 14.4 (b) or (d), all service, in excess
of two years, will count as service at a proficient level where that service has
followed the attainment of a recognised teaching qualification. Provided that
where a teacher gained proficiency within two years, all service will be at a
proficient level from the date that they gained proficiency.

(f)  Following transition pursuant to this subclause 14.4, such employees will
progress in accordance with subclause 14.7.

(0) To avoid doubt, these transitional provisions apply to employees who are
covered by the award on the relevant dates, even if the award did not apply to
them on the relevant dates.

(h)  When transitioning to the new classification structure:

(1) no employee shall suffer a reduction in their annual rate of pay as a
consequence of the transition; and

(i) __an employer is not required to increase monetary obligations above the
relevant minimum annual rate and any increase may be absorbed into
existing over award payments.
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14.214.5Recognition of previous service

{b)(a) _Service as a part-time teacher will normally accrue on a pro rata basis
according to the percentage of a full-time teaching load undertaken in any year.
However, subject to clause 11.3, where the hours are more than 90% of a full-
time load, service will count as a full-time year.

{e)(b)In the case of a casual employee, the equivalent of a full-time year of teaching
service is 200 full casual days in Australian schools.

{ehy(c)In the case of an early childhood/preschool teacher, the following will count as
service:

(i) teaching experience in preschools, kindergartens, multi-purpose centres,
early intervention services, long day care centre and other similar
services;

(if)  teaching experience of children from 4 to 8 years (or in the infants
department) of a school registered and/or accredited under the relevant
authority in each state or territory;

(iii) service as a lecturer in early childhood education or child development,
as a child development officer or equivalent; and

(iv) service as a diploma qualified childcare worker, at the rate of one year
for every 3 years’ service up to a maximum of 4 years.

(d) For the purpose of this award teaching experience does not include
employment as a teacher in a TAFE program (unless the teacher is employed to
teach a Vocational and Educational Training (VET) program) or in an English
Language School.

14-314.6Evidence of qualifications_and teaching experience

(@ Onengagement, the employer may require that the employee provide
documentary evidence of qualifications and teaching experience.

(b) If an employer considers that the employee has not provided satisfactory
evidence, and advises the employee in writing to this effect, then the employer
may decline to recognise the relevant qualification or experience until evidence
is provided. The employer will not unreasonably refuse to recognise the
qualifications or teaching experience of an employee.

(c) Where an employee has completed further teaching experience with another
employer (for example during unpaid leave) or additional qualifications after
commencement of employment, they will be entitled to be classified
accordingly and back paid from the date of completion of the experience or
qualifications, provided the employee provided satisfactory evidence to the
employer within 3 months of completion. In all other cases the employee will
be classified and paid from the date satisfactory evidence is provided.

14-414.7Progression

(@) Subject to subclauses 14.8-14.10, an employee on Level 1 will progress to
Level 2 from the first full pay period after the teacher has been accredited as
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Subiject to subclauses 14.8-14.10, progression from Level 2 to Level 3 and
Level 3 to Level 4 will occur from the first full pay period after the employee
has completed the years of service set out on subclause 14.2Anr-employee-whe

Provided however the total number of years of service at a Proficient level will
be deemed to be not less than the total service of the teacher minus two years in
the case of teachers covered by the transmon provisions pursuant to subclause

Jurisdictions without compulsory accreditation / registration of Teachers

14

(a)

Where a State or Territory has not introduced a requirement for teachers (or a

(b)

subset of teachers) to be accredited as proficient/ fully reqgistered, such teachers

in these jurisdictions will:

(i) be deemed Proficient for the purposes of this Award either after two
years of service or on obtaining proficient accreditation/full registration,
whichever occurs sooner; and

(i) __count all service beyond the first 2 years of service, or after they obtain
full registration, (whichever is the greater) as service at a proficient level
for the purposes of subclause 14.2.

A teacher will not be deemed proficient after 2 years pursuant to subclause

(©

14.8(a)(1) if during the first 18 months’ service the employer notifies the Fair
Work Commission of a dispute pursuant to Clause 31 - Dispute Resolution as
to whether the teacher has met the requirements of the Australian Professional
Standards for Teachers (APST) for a proficient teacher. Such a dispute may
only be notified following a formal review and the provision of specific
reasons and a reasonable period to respond.

A teacher who forms the view that they have equivalency to a proficient

(d)

teacher before they have completed 2 years of service, can utilise the
provisions of Clause 31 - Dispute Resolution to seek recognition that they have
reached Proficient status.

A teacher in a State or Territory which does not have a method to obtain

(e)

accreditation as a proficient teacher has that status if they meet the
requirements of the Australian Professional Standards for Teachers (APST) for
a proficient teacher.

These provisions also apply if a State or Territory introduces a requirement for

teachers (or a subset of teachers) to be accredited as proficient/ fully reqistered
after 1 January 2022 in respect of teachers who, as at that date the requirement
was introduced had commenced employment.
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Progression to Level 5

14.10

(a)

A teacher in a State or Territory which does not have a method to obtain

(b)

accreditation as a highly accomplished or lead teacher can utilise the provisions
of Clause 31 - Dispute Resolution to seek recognition that they meet the
requirements of the Australian Professional Standards for Teachers (APST) for
a highly accomplished or lead teacher.

A teacher in a State or Territory which does not have a method to obtain

accreditation as a highly accomplished or lead teacher has that status if they
meet the requirements of the Australian Professional Standards for Teachers
(APST) for a highly accomplished or lead teacher.

Returning to Teaching

1411

(a)

A teacher with at least two years’ service who was previously registered /

(b)

accredited as Proficient or who was not required to be registered/accredited as

Proficient who:

(i) __is returning to teaching following a break of service, where they have not
obtained or maintained proficient status; or

(i) otherwise does not hold proficient accreditation/registration status;

shall be classified on Level 2 for one year full-time equivalent teaching service,

during which period the teacher may apply for proficient teacher accreditation

or registration or apply for mutual recognition (in the case of an interstate

teacher) with the relevant teacher accreditation authority. Upon attaining

proficient teacher accreditation or registration, the teacher will progress to the

relevant Level between Level 2 and Level 4 based on their service at a

proficient level. All service, in excess of two years, will count as service at a

proficient level where that service has followed the attainment of a recognised

teaching qualification.

If the teacher does not attain proficient teacher accreditation or registration

()

within the one year full-time equivalent teaching service, the teacher will be
paid at Level 1 until the teacher achieves proficient teacher accreditation; on
such date the teacher will progress to the relevant Level between Level 2 and
Level 4 based on their service at a proficient level. All service, in excess of two
years, will count as service at a proficient level where that service has followed
the attainment of a recognised teaching qualification.

Subclause 14.10 applies on or after 1 January 2023. Prior to that date, the

(d)

provisions of subclause 14.4 apply.
If a teacher to whom this subclause 14.10 applies is employed in a State or

Territory that has not vet introduced a requirement for teachers (or a subset of
teachers) to be accredited as proficient/ fully registered, then subclause 14.8

applies.

Support for new teachers

(a)

It is the responsibility of the individual Level 1 teacher to achieve accreditation

(b)

or registration at the level of proficient teacher within the required timeframes.
The employer will support the Level 1 teacher to obtain accreditation or
registration at the proficient teacher standard, which will include reasonable
release from ordinary duties for the Level 1 teacher where operationally

practicable.
If a Level 1 teacher has concerns regarding the support being provided by the

emplover, they should discuss the matter with the employer. If the matter
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remains unresolved, the matter may be dealt with in accordance with Clause 31
- Dispute Resolution.

(dy—

Part 3—Hours of Work

15.
15.1

15.2

15.3

154

155

15.6

15.7

15.8

16

Ordinary hours of work

Clause 15 of the award provides for industry specific detail and supplements the NES
that deals with maximum weekly hours.

Clause 15 does not apply to teachers, including a teacher appointed as a Director,
employed in an early childhood service which operates for 48 or more weeks per year
who are covered by the provisions of Schedule A—Hours of Work and Related
Matters—Teachers employed in early childhood services operating for at least 48
weeks per year.

Notwithstanding the NES, and due to the operational requirements of employers in the
industry, the ordinary hours of an employee under this award may be averaged over a
12 month period.

The ordinary hours of work for an employee during term weeks are variable. In return,
an employee is not generally required to attend for periods of time when the students
are not present, subject to the needs of the employer with regard to professional
development, student free days and other activities requiring the employee’s
attendance.

The maximum number of days that the employee will be required to attend during term
weeks and non-term weeks is 205 in each school year.

The following circumstances are not included when calculating the 205 employee
attendance days:

(@) co-curricular activities that are conducted on a weekend,;

(b) school related overseas and interstate trips, conferences and similar activities
undertaken by mutual consent during non-term weeks;

(c) when the employee appointed to a leadership position is performing duties in
non-term weeks that are directly associated with the leadership position;

(d) when the employee has boarding house responsibilities and the employee is
performing those duties during term weeks and non-term weeks; and

(e) exceptional circumstances, such as the requirement to provide pastoral care to
students in the event of a tragedy in the school community, in which an
employee may be recalled to perform duties relating to their position.

The provision of clause 15.5 does not apply to employers that adhere to the calendar
and school year of a foreign country.

The employer will provide written notice of the term weeks and days in non-term times
on which the employees are required to attend, 6 months in advance of the requirement
to attend.
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15.9 The annual salary and any applicable allowances payable under this award are paid in
full satisfaction of an employee’s entitlements for the school year or a proportion of
the school year. The employee’s absence from school during non-term weeks is
deemed to include their entitlement to annual leave.

16. Breaks

16.1 Unpaid meal break

(@ Anemployer is required to provide an unpaid meal break of not less than 30
consecutive minutes to an employee who is engaged or rostered to work for
more than 5 hours on a day. Such meal break will start no later than 5 hours
after the employee commenced work on that day.

(b) Clause 16.1(a) does not apply to teachers employed in early childhood services
operating for at least 48 weeks per year who are covered by the provisions of
Schedule A—Hours of Work and Related Matters—Teachers employed in
early childhood services operating for at least 48 weeks per year.

16.2 Paid meal break

If a teacher employed in an early childhood service is required to remain on the
premises during the meal break they will be entitled to a paid meal break of between
20 and 30 minutes no later than 5 hours after commencing work.

Part 4—Wages and Allowances

17. Minimum rates

[Varied by PR723627, PR729336]

NOTE: A transitional pay equity order taken to have been made pursuant to item 30A of
Schedule 3A to the Fair Work (Transitional Provisions and Consequential Amendments) Act
2009 (Cth) has effect in accordance with that item. A relevant transitional pay equity order

operates in Queensland as provided for in item 30A (6) and (7).
[17.1 varied by PR729336 ppc 01Jul21]

17.1  The minimum wage payable to a full-time employee will be determined in accordance
with the provisions of clause 14—Classifications, and the following table.

Classification Minimum annual rate
(full-time employee)
$
Level 1 61,03453-731
Level 2 66,71254.838
Level 3 72,62556,330
Level 4 78,53958.361
Level 5 84,45260.395
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Classification Minimum annual rate
(full-time employee)
$
Level 6 62,288
Level 7 64,180
Level 8 66,212
el Gt
Level 10 70,279
Level 11 72,314
Leveli2 £4-344

NOTE: See Schedule B—Summary of Rates of Pay for a summary of hourly rates of
pay, including overtime and penalty rates.

17417.2A full-time employee who works in a children’s or early childhood service which
usually provides services over a period of at least 8 hours each day for 48 weeks or
more (such as a long day care centre) will be paid an additional 4% on the rates set
out in clause 17.1 on the basis that the employee is not covered by the provisions of
clause 15—Ordinary hours of work.

17.217.3The weekly rate of pay for an employee will be determined by dividing the annual rate
by 52.18 and the fortnightly rate by dividing the annual rate by 26.009.

17.317.4Part-time employee rates

A part-time employee will be paid pro rata, at the same rate as a full-time employee
in the same classification, in accordance with the provisions of clause 11—~Part-time

employeesPart-time-employeesPart-time-employees.

17.417.5Casual employee rates

(@) The minimum rate payable to a casual employee will be:
(i)  where the employee is engaged for less than 5 consecutive days—no
higher than the rate at Level 8 in clause 17.1; or
(i) where the employee is engaged for 5 or more consecutive days—the
appropriate minimum rate for the classification as specified in clause

14—Classifications.
[17.5(b) varied by PR723627 ppc 01Nov20]

(b) The minimum rate for a casual employee will be calculated in accordance with
the following table:

Full day Weekly rate calculated in accordance with clause
17.3 divided by 5 plus 25%
Half day Weekly rate calculated in accordance with clause

17.3 divided by 10 plus 25%
(¢) Minimum payments
[17.5(c) substituted by PR723627 ppc 01Nov20]
(i)  Where a day is the usual required attendance time for an employee at a
particular school and a half day is half the usual required attendance

18 MAQ00077


https://www.fwc.gov.au/documents/awardsandorders/html/pr723627.htm
https://www.fwc.gov.au/documents/awardsandorders/html/pr723627.htm

18.

18.1

18.2

18.3

(i)

Educational Services (Teachers) Award 2020

time; a casual employee in a school will be paid for a minimum of half a

day.

A casual employee in a children’s service or early childhood education

service will be paid for a minimum of:

e where they are required to work for up to 2 hours, 2 hours;

e where they are required to work for more than 2 hours and up to 4
hours, 4 hours; and

e Where they are required to work for more than 4 hours and up to a full
day, the full day rate, based on their appropriate hourly rate.

NOTE 1: The relevant full day rate is shown at Table B.1.1 and the

relevant 2 hour and 4 hour rates are shown at Tables B.1.3 and B.1.4.

NOTE 2: The appropriate hourly rate is calculated by dividing the

relevant full day rate by 7.6.

Payment of wages

NOTE: Regulations 3.33(3) and 3.46(1)(g) of Fair Work Regulations 2009 set out the
requirements for pay records and the content of payslips including the requirement to
separately identify any allowance paid.

All monies payable will be paid:

(&) once each fortnight with the payment, excepting teachers being employed
pursuant to Schedule A—Hours of Work and Related Matters—Teachers
employed in early childhood services operating for at least 48 weeks per year
being made no later than the last working day of each fortnight;

(b) once every 4 weeks at the end of the first fortnight which includes payment for
2 weeks in arrears and 2 weeks in advance; or

(c) once every month with the payment being made as nearly as possible on the
middle of each month which includes one half month in arrears and one half
month in advance.

An employer may elect to pay wages and allowances by cash, cheque or direct transfer.
Where monies are paid by direct transfer, the employee has the right to nominate the
financial institution and the account.

Payment on termination of employment

(@) The employer must pay an employee no later than 7 days after the day on
which the employee’s employment terminates:

(i)
(i)

the employee’s wages under this award for any complete or incomplete
pay period up to the end of the day of termination; and

all other amounts that are due to the employee under this award and the
NES.

(b) The requirement to pay wages and other amounts under clause 18.3(a) is
subject to further order of the Commission and the employer making
deductions authorised by this award or the Act.

NOTE 1: Section 117(2) of the Act provides that an employer must not terminate an

employee’s employment unless the employer has given the employee the required

minimum period of notice or “has paid” to the employee payment instead of giving

notice.
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NOTE 2: Clause 18.3(b) allows the Commission to make an order delaying the
requirement to make a payment under clause 18.3. For example, the Commission
could make an order delaying the requirement to pay redundancy pay if an employer
makes an application under section 120 of the Act for the Commission to reduce the
amount of redundancy pay an employee is entitled to under the NES.

NOTE 3: State and Territory long service leave laws or long service leave
entitlements under section 113 of the Act, may require an employer to pay an
employee for accrued long service leave on the day on which the employee’s
employment terminates or shortly after.

19. Allowances
[Varied by PR729336]

NOTE: Regulations 3.33(3) and 3.46(1)(g) of Fair Work Regulations 2009 set out the
requirements for pay records and the content of payslips including the requirement to
separately identify any allowance paid.

19.1

19.2

Employers must pay to an employee the allowances the employee is entitled to under
clause 19.

NOTE: See Schedule C—Summary of Monetary Allowances for a summary of
monetary allowances and method of adjustment.

Wage-related allowances—director’s allowance

(@) Clause 19.2 applies only to an early childhood/preschool teacher who is
appointed as a Director.

[19.2(b) varied by PR729336 ppc 01Jul21]

19.3

20

(b) A full-time employee who is appointed as a Director will be paid, in addition to
the amounts payable under clause 17—Minimum ratesMinimum
ratesMinimum-rates, the following allowance which is based on a percentage
of the standard rate, and calculated on the basis of the number of places in the
centre for which they are responsible:

Level Number of places $ per annum

1 Up to 39 places 7018.916179.07
2 40-59 places 8697.357656-67
3 60 or more places 10558.889295.46

(c) A part-time employee who is appointed as a Director will be paid, in addition
to the amounts payable under clause 17—Minimum rateshMinimum
ratesMinbmum-rates, an allowance in accordance with the table in clause
19.2(b), on a proportionate basis to the hours they work.

(d) Anemployee required by the employer to act as a Director for at least
10 consecutive working days will be paid at the rate applicable to that position
for the time they are in the position.

Wage-related allowances—Ileadership allowance
(a) Eligibility
(i) Clause 19.3 applies only to a teacher in a school.
(i) A leadership allowance will be paid to an employee where the employer
requires the performance of administrative, pastoral care and/or
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educational leadership duties additional to those usually required of
teachers by the employer.

(iii)  An allowance is linked to a position of leadership rather than tied to an
individual employee.

(iv) The principal of the school determines who holds a position that is
eligible for a leadership allowance.

Notification

(i)  The principal will provide written advice to an employee in receipt of an
allowance of the position, its tenure, the duties required and the
allowance to be paid.

(i) The principal will advise the employee of the level to which the position
equates.

Structure of leadership allowances

Leadership allowances will be determined by student numbers and the level of

responsibility undertaken, as follows:

(i)  School size

Category School size

Category A School with more than 600 students
Category B School with between 300—600 students
Category C School with between 100-299 students

(i) Level of responsibility
The level of additional responsibility can be categorised as either
administrative, pastoral care or educational leadership, or a combination
of these, as follows:

Level 1 Positions of leadership such as responsibility for the
management of a major department or a pastoral care
or educational leadership position of equivalent
status.

Levels2and 3  Positions of leadership such as small learning area
department heads, additional responsibilities such as
co-ordination of a school publication, sports
co-ordinator or similar responsibilities.

A school will apply these allowances to positions of responsibility which

are appropriate to its structure.

The assignment of a position to a particular level in clause 19.3 will reflect the
graduation of responsibilities exercised in each school, whether, administrative,
pastoral care or educational leadership, with Level 1 being the most significant
level of responsibility.

Positions of leadership will be available in both primary and secondary
schools.

A school with less than 100 students will determine positions of responsibility
and allowances which are appropriate to its structure.

Amount

[19.3(9)(i) varied by PR729336 ppc 01Jul21]

(i)  The allowances are based on a percentage of the standard rate. The
following allowances apply:
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Category $ per annum
A B C
Level 1 4882.724298-48 4272.383#611F 3845.143385.05
Level 2 3356.872955:21 2899.122552.22 2441.362149:24
Level 3 1678.441477.60 1434.30126268 976.54859-70
(i) \S/r\]lggg the position of leadership is shared, the payments may also be

Wage-related allowances—educational leader

tm(a)

Clause 19.4 applies only to a teacher in the children’s services and early

childhood education industry.

(b) The allowance is based on a percentage of the standard rate.

(c) __ An educational leader’s allowance of $3845.14 per annum will be paid to an
employee who is required to discharge the responsibilities of the educational
leader under Regulation 118 of the National Regulations.

(d)  The educational leader’s allowance is payable in addition to any director’s
allowance payable under Clause 19.2.

(e) _Where the position of educational leadership is shared, the payments may also
be shared.

() In respect of an early childhood facility that operates less than 5 days a week,

the allowance payable is reduced pro rata.

19.419.5Expense-related allowances—vehicle allowance

20.
20.1

22

(@)

(b)

An employee required by the employer to use the employee’s motor vehicle in
the performance of duties must be paid the following allowances:

Vehicle $ per kilometer (km)
Motor car  0.80 per km with a maximum payment up to 400 km per week

Motorcycle 0.27 per km with a maximum payment up to 400 km per week

The employer must pay all expenses including registration, running and
maintenance where an employer provides a motor vehicle which is used by an
employee in the performance of the employee’s duties.

Superannuation

Superannuation legislation

()

Superannuation legislation, including the Superannuation Guarantee
(Administration) Act 1992 (Cth), the Superannuation Guarantee Charge Act
1992 (Cth), the Superannuation Industry (Supervision) Act 1993 (Cth) and the
Superannuation (Resolution of Complaints) Act 1993 (Cth), deals with the
superannuation rights and obligations of employers and employees. Under
superannuation legislation individual employees generally have the opportunity
to choose their own superannuation fund. If an employee does not choose a
superannuation fund, any superannuation fund nominated in the award
covering the employee applies.
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(b) The rights and obligations in these clauses supplement those in superannuation
legislation.

Employer contributions

An employer must make such superannuation contributions to a superannuation fund
for the benefit of an employee as will avoid the employer being required to pay the
superannuation guarantee charge under superannuation legislation with respect to
that employee.

Voluntary employee contributions

() Subject to the governing rules of the relevant superannuation fund, an
employee may, in writing, authorise their employer to pay on behalf of the
employee a specified amount from the post-taxation wages of the employee
into the same superannuation fund as the employer makes the superannuation
contributions provided for in clause 20.2.

(b)  Anemployee may adjust the amount the employee has authorised their
employer to pay from the wages of the employee from the first of the month
following the giving of three months” written notice to their employer.

(c) The employer must pay the amount authorised under clauses 20.3(a) and
20.3(b) no later than 28 days after the end of the month in which the deduction
authorised under clauses 20.3(a) or 20.3(b) was made.

Superannuation fund

Unless, to comply with superannuation legislation, the employer is required to make
the superannuation contributions provided for in clause 20.2 to another
superannuation fund that is chosen by the employee, the employer must make the
superannuation contributions provided for in clause 20.2 and pay the amount
authorised under clauses 20.3(a) and 20.3(b) to one of the following superannuation
funds or its successor:

(@) NGS Super;

(b) Australian Catholic Superannuation and Retirement Fund (ACSRF);

(c) Catholic Super (CSF);

(d) Combined Fund,

(e) The Victorian Independent Schools Superannuation Fund;

()  HESTA Super Fund;

(g) CareSuper;

(h) AustralianSuper;

(i) Tasplan;

(J) Sunsuper;

(k) Queensland Independent Education and Care Superannuation Trust;

()  AMP Superannuation Savings Trust;

(m) Concept One the Industry Superannuation Plan;

(n) Lutheran Super;

(o) Christian Super;

(p) any superannuation fund to which the employer was making superannuation
contributions for the benefit of its employees before 12 September 2008,
provided the superannuation fund is an eligible choice fund and is a fund that
offers a MySuper product or is an exempt public sector superannuation
scheme; or
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(q) asuperannuation fund or scheme of which the employee is a defined benefit
member.

Part 5—Leave and Public Holidays

21.
21.1

21.2

21.3

22.
22.1

22.2

22.3

22.4

24

Annual leave

Annual leave is provided for in the NES. Clause 21 of the award provides industry
specific details and supplements the NES which deals with annual leave.

NOTE: Where an employee is receiving over-award payments such that the
employee’s base rate of pay is higher than the rate specified under this award, the
employee is entitled to receive the higher rate while on a period of paid annual leave
(see sections 16 and 90 of the Act).

An employee in a school, preschool or kindergarten must take annual leave during
non-term weeks. Leave must generally be taken, in the case of an employee whose
employment with the employer is continuing into the next school or preschool year, in
the 4-week period immediately following the final term week of the current school or
preschool year, unless otherwise agreed with the employer.

An employee may only take annual leave re-credited in accordance with the NES
during non-term weeks as directed by the employer.

Pro rata payment of salary inclusive of annual leave

Clause 22 of the award provides industry specific detail and incorporates the NES
entitlement with respect to annual leave.

Clause 22 does not apply to teachers employed in early childhood services operating
for at least 48 weeks per year covered by Schedule A—Hours of Work and Related
Matters—Teachers employed in early childhood services operating for at least 48
weeks per year.

For the purpose of clause 22:

(@) school or preschool service date means the date from which employees are
paid at the commencement of the school/preschool year in their first year of
service with the employer; and

(b) employee means an employee other than a casual employee.

The provisions of clause 22 will apply:

(@) in the calculation of payment of pro rata salary where an employee’s
employment ceases; or
(b) inthe calculation of payment of pro rata salary if:
(i) an employee commenced employment after the school or preschool
service date; or
(i) an employee has taken leave without pay of more than 2 term weeks
since the school or preschool service date; or
(iii) the hours which an employee has worked at school or preschool have
varied since the school or preschool service date.
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Calculation of payments
The calculation is as follows:

SxC

is the payment due

is the total salary paid in respect of term weeks, or part thereof, since the
school or preschool service date or the date of employment in circumstances
where the employee has been employed by the employer since the school or
preschool service date

B is the number of term weeks, or part thereof in the school or preschool year

C isthe number of non-term weeks, or part thereof, in the school or preschool
year

D  isthe salary paid in respect of non-term weeks, or part thereof, that have
occurred since the school or preschool service date or date of employment in
circumstances where the employee has been employed by the employer since
the school or preschool service date

The formula in clause 22.5 is intended to be used to calculate the pro rata salary
inclusive of annual leave owing to an employee in respect of the school/preschool year
in which the formula is applied.

Employees who commence employment after the commencement of the school
or preschool year

An employee who commences employment after the usual date of commencement at
a school or preschool in any school/preschool year, will be paid from the date the
employee commences provided that at the end of the last school/preschool term or
final semester in that year, the employee must be paid an amount calculated pursuant
to clause 22.5 and will receive no salary or other payment other than payment under
clause 22.7 until:

(&) the school or preschool service date or the resumption of Term 1; or

(b) first semester in the following school/preschool year.

Employees who take approved leave without pay

Where an employee takes leave without pay with the approval of the employer for a
period which (in total) exceeds more than 2 term weeks in any year, the employee
will be paid a salary calculated in accordance with clause 22.8 as follows:

(@) if the leave without pay commences and concludes in the same
school/preschool year, the payment will be calculated and made at the
conclusion of the last school/preschool term or final semester in that year;

(b) if the leave without pay is to conclude in a school/preschool year following the
school/preschool year in which the leave commenced:

(i) atthe commencement of the leave, a payment will be calculated and
made in respect of the school/preschool year in which the leave
commences; and
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23.5
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(if)  at the end of the last school/preschool term or final semester in that year
in which the leave concludes, a payment will be calculated and made in
respect of that school/preschool year.

(c) If the employee returns early from leave any payment under clause 22.8(b)(i)
will be taken into account in calculating the amount owed to the employee at
the end of the last school/preschool term or final semester in that year.

Annual leave loading

Clause 23 of the award provides for industry specific detail and supplements the NES
which deals with annual leave.

An employee who has served throughout the school year is entitled to a leave loading
of 17.5% on 4 weeks’ annual leave. The loading will normally be paid:

(a) at the time that the employee is paid annual leave or pro rata annual leave; or
(b) on the termination of employment by either party.

Leave loading is to be calculated using the following formula:

[Weekly rate x 4 x 17.5%] x term weeks worked by the employee in that school year

Total term weeks in that school year
For example, in the case of an employee with a weekly salary of $1000 on
termination of employment (or at the end of the final term week in the school year)
who was employed at the school for 20 of the 38 term weeks in that school year, the
calculation will be as follows:
$1000 x 4 x 17.5% = $700
$700 x 20/38 = $368.42

Clause 23.3 does not apply to teachers covered by Schedule A—Hours of Work and
Related Matters—Teachers employed in early childhood services operating for at least
48 weeks per year.

Despite clauses 23.2 and 23.3, an employer may pay annual leave loading to the
employee with each wage payment throughout the school year by increasing the annual
rate of pay as at the commencement of the school year, or as subsequently varied, by
1.342%.

An employer that elects to pay leave loading with each wage payment throughout the
school year will advise the employee in their letter of appointment.

Personal/carer’s leave and compassionate leave

Personal/carer’s leave and compassionate leave are provided for in the NES.

25.

Parental leave and related entitlements

Parental leave and related entitlements are provided for in the NES.

26.

Community service leave

Community service leave is provided for in the NES.

26
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217, Unpaid family and domestic violence leave

Unpaid family and domestic violence leave is provided for in the NES.

NOTE 1: Information concerning an employee’s experience of family and domestic violence
is sensitive and if mishandled can have adverse consequences for the employee. Employers
should consult with such employees regarding the handling of this information.

NOTE 2: Depending upon the circumstances, evidence that would satisfy a reasonable person
of the employee’s need to take family and domestic violence leave may include a document
issued by the police service, a court or family violence support service, or a statutory
declaration.

28. Public holidays

28.1 Public holiday entitlements are provided for in the NES.

28.2  Substitution of public holidays

(@ Anemployer and employee may agree to substitute another day for a day that
would otherwise be a public holiday under the NES.

(b) Anemployer and employee may agree to substitute another part-day for a part-
day that would otherwise be a part-day public holiday under the NES.

28.3 Part-day public holidays

For provisions in relation to part-day public holidays see Schedule G—Part-day Public
Holidays.

Part 6—Consultation and Dispute Resolution

29. Consultation about major workplace change

29.1 If an employer makes a definite decision to make major changes in production,
program, organisation, structure or technology that are likely to have significant effects
on employees, the employer must:

(&) give notice of the changes to all employees who may be affected by them and
their representatives (if any); and

(b) discuss with affected employees and their representatives (if any):
(i) the introduction of the changes; and
(ii)  their likely effect on employees; and
(iii) measures to avoid or reduce the adverse effects of the changes on

employees; and

(c) commence discussions as soon as practicable after a definite decision has been

made.

29.2 For the purposes of the discussion under clause 29.1(b), the employer must give in
writing to the affected employees and their representatives (if any) all relevant
information about the changes including:

(@) their nature; and
(b) their expected effect on employees; and
(c) any other matters likely to affect employees.
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Clause 29.2 does not require an employer to disclose any confidential information if
its disclosure would be contrary to the employer’s interests.

The employer must promptly consider any matters raised by the employees or their
representatives about the changes in the course of the discussion under clause 29.1(b).

In clause 29 significant effects, on employees, includes any of the following:

(a) termination of employment; or

(b) major changes in the composition, operation or size of the employer’s
workforce or in the skills required; or

(c) loss of, or reduction in, job or promotion opportunities; or

(d) loss of, or reduction in, job tenure; or

(e) alteration of hours of work; or

(F)  the need for employees to be retrained or transferred to other work or locations;
or

(g) job restructuring.

Where this award makes provision for alteration of any of the matters defined at clause
29.5, such alteration is taken not to have significant effect.

Consultation about changes to rosters or hours of work

Clause 30 applies if an employer proposes to change the regular roster or ordinary
hours of work of an employee, other than an employee whose working hours are
irregular, sporadic or unpredictable.

The employer must consult with any employees affected by the proposed change and
their representatives (if any).

For the purpose of the consultation, the employer must:

(a) provide to the employees and representatives mentioned in clause 30.2
information about the proposed change (for example, information about the
nature of the change and when it is to begin); and

(b) invite the employees to give their views about the impact of the proposed
change on them (including any impact on their family or caring
responsibilities) and also invite their representative (if any) to give their views
about that impact.

The employer must consider any views given under clause 30.3(b).

Clause 30 is to be read in conjunction with any other provisions of this award
concerning the scheduling of work or the giving of notice.

Dispute resolution

Clause 31 sets out the procedures to be followed if a dispute arises about a matter under
this award or in relation to the NES.

The parties to the dispute must first try to resolve the dispute at the workplace through
discussion between the employee or employees concerned and the relevant supervisor.
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If the dispute is not resolved through discussion as mentioned in clause 31.2, the parties
to the dispute must then try to resolve it in a timely manner at the workplace through
discussion between the employee or employees concerned and more senior levels of
management, as appropriate.

If the dispute is unable to be resolved at the workplace and all appropriate steps have
been taken under clauses 31.2 and 31.3, a party to the dispute may refer it to the Fair
Work Commission.

The parties may agree on the process to be followed by the Fair Work Commission in
dealing with the dispute, including mediation, conciliation and consent arbitration. In
respect of a dispute notified pursuant to subclauses 14.3, 14.8 or 14.9 the parties can
agree that it be referred to an independent person with expertise in assessing the
requirements of the Australian Professional Standards for Teachers (APST) for
determination.

If the dispute remains unresolved, the Fair Work Commission may use any method of
dispute resolution that it is permitted by the Act to use and that it considers appropriate
for resolving the dispute.

A party to the dispute may appoint a person, organisation or association to support
and/or represent them in any discussion or process under clause 31.

While procedures are being followed under clause 31 in relation to a dispute:

(@) work must continue in accordance with this award and the Act; and

(b) an employee must not unreasonably fail to comply with any direction given by
the employer about performing work, whether at the same or another
workplace, that is safe and appropriate for the employee to perform.

Clause 31.8 is subject to any applicable work health and safety legislation.

Part 7—Termination of Employment and Redundancy

32,

Termination of employment

NOTE: Sections 117 and 123 of the Act set out requirements for notice of termination by an
employer under the NES. Clauses 32.1 and 32.2 require an employer to give a greater
minimum period of notice than that generally required under the NES.

32.1

32.2

Notice of termination by an employer—schools

(@) Clause 32.1 applies to an employee employed in a school.

(b) Subject to clause 33.4, the employment of an employee (other than a casual
employee) will not be terminated without at least 7 term weeks’ notice
(inclusive of the notice required under the NES), the payment of 7 weeks’
salary instead of notice, or part notice and part payment instead of notice
provided that the total weeks’ notice and weeks’ payment instead equal 7.

Notice of termination by an employer—other than schools
(@) Clause 32.2 applies to an employee who is not employed in a school.
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(b) The employment of an employee (other than a casual employee) will not be
terminated without at least 4 weeks’ notice (inclusive of the notice required
under the NES), or 4 preschool term weeks in the case of a preschool
employee, or the payment of 4 weeks’ salary instead of notice. If the employee
is over 45 years of age and has completed at least 2 years of service, the NES
notice period will apply

Notice of termination by an employee

(@) The notice of termination required to be given by an employee is the same as
that required of the employee’s employer under clause 32.1 or 32.2.

(b) If an employee does not give the period of notice required under clause 32.3(a),
then the employer may deduct from wages due to the employee under this
award an amount that is no more than 2 weeks’ wages for the employee.

(c) If the employer has agreed to a shorter period of notice than that required under
clause 32.3(a), then no deduction can be made under clause 32.3(b).

(d)  Any deduction under clause 32.3(b) must not be unreasonable in the
circumstances.

Job search entitlement

(@) Where an employer has given notice of termination to an employee, the
employee must be allowed time off without loss of pay of up to one day for the
purpose of seeking other employment.

(b) The time off under clause 32.4 is to be taken at times that are convenient to the
employee after consultation with the employer.

Exclusions

Employees who are excluded from coverage of the notice of termination provisions
in the NES are also excluded from coverage of the notice of termination provisions
in this award.

Statement of service

Upon the termination of employment of an employee (other than a casual employee)
the employer will provide upon the request of the employee, a statement of service
setting out the commencement and cessation dates of employment.

Termination of casual employment by an employer—early childhood teachers

(a) Clause 32.7 applies to a casual early childhood teacher.

(b)  On termination of casual employment, the employer will indicate on the
employee’s service card the length of service with the employer. Upon request
a casual employee will also be given a statement setting out the number of days
of duty worked by the employee during the period of the engagement.

Redundancy

NOTE: Redundancy pay is provided for in the NES. See sections 119-123 of the Act. Clause
33 provides industry specific detail and supplements the NES.

33.1

30

Transfer to lower paid duties on redundancy

(@) Clause 33.1 applies if, because of redundancy, an employee is transferred to
new duties to which a lower ordinary rate of pay applies.
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(b) The employer may:

(i) give the employee notice of the transfer of at least the same length as the
employee would be entitled to under section 117 of the Act as if it were a
notice of termination given by the employer; or

(i)  transfer the employee to the new duties without giving notice of transfer
or before the expiry of a notice of transfer, provided that the employer
pays the employee as set out in clause 33.1(c).

(c) If the employer acts as mentioned in clause 33.1(b)(ii), the employee is entitled
to a payment of an amount equal to the difference between the ordinary rate of
pay of the employee (inclusive of all-purpose allowances, shift rates and
penalty rates applicable to ordinary hours) for the hours of work the employee
would have worked in the first role, and the ordinary rate of pay (also inclusive
of all-purpose allowances, shift rates and penalty rates applicable to ordinary
hours) of the employee in the second role for the period for which notice was
not given.

Employee leaving during redundancy notice period

(@) Anemployee given notice of termination in circumstances of redundancy may
terminate their employment during the minimum period of notice prescribed by
this award.

(b) The employee is entitled to receive the benefits and payments they would have
received under clause 33 or under sections 119-123 of the Act had they
remained in employment until the expiry of the notice.

(c) However, the employee is not entitled to be paid for any part of the period of
notice remaining after the employee ceased to be employed.

Job search entitlement

(@ Where an employer has given notice of termination to an employee in
circumstances of redundancy, the employee must be allowed time off without
loss of pay of up to one day each week of the minimum period of notice
prescribed by section 117(3) of the Act for the purpose of seeking other
employment.

(b) If an employee is allowed time off without loss of pay of more than one day
under clause 33.3(a), the employee must, at the request of the employer,
produce proof of attendance at an interview.

(c) A statutory declaration is sufficient for the purpose of clause 33.3(b).

(d)  Anemployee who fails to produce proof when required under clause 33.3(b)
clause is not entitled to be paid for the time off.

(e) This entitlement applies instead of clause 32.4.

Interaction of clause 33 with clause 32—Termination of employment

Where the employee’s employment is terminated on the grounds of redundancy, the
employee will be entitled only to the greater of:

(@) notice of termination under clause 32.1 or 32.2; or

(b) notice of termination and severance payments under the NES.

Part-time employees

If a part-time employee’s hours are reduced, without their consent, by more than
25% they will be entitled to the provisions of clause 33.
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Schedule A—Hours of Work and Related Matters—Teachers employed in
early childhood services operating for at least 48 weeks
per year

[Varied by PR723894]

A.1l  Ordinary hours of work

A.1.1  Afull-time employee’s ordinary hours of work will be 38 per week which may be
averaged over a period of 4 weeks.

[New A.1.2 inserted by PR723894 ppc 20Nov20]

A.1.2 A casual employee’s maximum ordinary hours of work will be 38 hours per week.

[A.1.2 renumbered as A.1.3 by PR723894 ppc 20Nov20]

A.1.3 The ordinary hours of work will be worked between 6.00 am and 6.30 pm, on any 5
days between Monday and Friday, and will not exceed 8 hours on any day.

[A.1.3 renumbered as A.1.4 by PR723894 ppc 20Nov20]

A.1.4  Subject to the provisions of clause 5—Individual flexibility arrangements, by
agreement between an employer and an employee, an employee may be rostered to
work up to a maximum of 10 hours in any one day.

A.1.5 Breaks between periods of duty

[A.1.4 renumbered as A.1.5 by PR723894 ppc 20Nov20]

(@) Anemployee will be entitled to a minimum break of 10 consecutive hours
between the end of one period of duty and the beginning of the next. This
applies in relation to both ordinary hours and where overtime is worked.

(b) Where an employer requires an employee to continue or resume work without
having a 10 hour break off duty, the employee is entitled to be absent from
duty without loss of pay until a 10 hour break has been taken, or be paid at
200% of the minimum hourly rate of pay until released from duty.

A.2  Rostered days off

The employer and employee may agree that the ordinary hours of work provided by

clause A.1—Ordinary hours of work will be worked over 19 days in each 4 week period, in

which case the following provisions will apply.

A.2.1  The employee will work 152 hours over 19 days in each 4 week period with one
rostered day off on full pay in each period.

A.2.2  Anemployee will accrue 24 minutes for each 8 hour day worked to give the
employee an entitlement to take rostered days off.

A.2.3 Each day of paid leave taken by an employee (but not including long service leave,
or any period of stand-down, any public holiday or any period of absence for which
workers compensation payments apply occurring during any cycle of 4 weeks) will
be regarded as a day worked for the purpose of accruing an entitlement under clause
A2.2.

A.2.4 Rostered days off will not be regarded as part of the employee’s annual leave for any
purpose.

A.2.5 Anemployee will not be entitled to personal leave in respect of illness whilst on a
rostered day off. In the event of a rostered day off falling on a public holiday, the
employer and the employee will agree on a substitute day.

A.2.6  Anemployee will not be entitled to more than 12 rostered days off in any 12 months
of consecutive employment.

A.2.7  Anemployee who is scheduled to take a rostered day off before having worked a
complete 4 week cycle will be paid a pro rata amount for the time that the employee
has accrued in accordance with clause A.2.2.
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An employee whose employment is terminated in the course of a 4 week cycle will
be paid a pro rata amount for the time that the employee has accrued in accordance
with clause A.2.2.

Rostered days off will be determined by mutual agreement between the employer

and the employee, having regards to the needs of the place of employment.

An employee will be advised by the employer at least 4 weeks in advance of the day

on which the employee is to be rostered off duty.

Nothing in clause A.2 will entitle an employee who works less than 38 hours per

week to accumulate rostered days off pursuant to clause A.2.

Where a service operates for less than 48 weeks per year and the employee receives

more than 4 weeks’ paid leave per year, the employee will accrue rostered days off to

a maximum of 7 days in any 12 months of consecutive employment. Any days

accrued in excess of 7 will be subsumed into the period of paid leave.

Breaks

Meal break

(@ Anemployer is required to provide a paid meal break of between 20 and 30
consecutive minutes to an employee who is engaged or rostered to work for
more than 5 hours on a day. Such meal break will start no later than 5 hours
after the employee commenced work on that day.

(b) By agreement with the employer, an employee may leave the premises or elect
not to be on call during the meal break. In that case the meal time will not
count as time worked and nor will payment be made for that time.

(c) Where an employee is called back to perform any duties within the centre or
the break is interrupted for any reason the employee will be paid 150% of the
minimum hourly rate for a minimum of 15 minutes and thereafter to the nearest
quarter hour until an uninterrupted break, or the balance of the break, is taken.

Non-contact time

(@) Anemployee responsible for programming and planning for a group of
children will be entitled to at least 2 hours’ non-contact time per week for the
purpose of planning, preparing, evaluating and programming activities.

(b) During non-contact time an employee must not be required to supervise
children or perform other duties directed by the employer.

Overtime

Overtime rates

(@ Anemployee will be paid overtime for all authorised work performed outside
of or in excess of the ordinary or rostered hours at 150% of the minimum
hourly rate for the first 3 hours and 200% of the minimum hourly rate
thereafter.

(b) Despite clause A.4.1(a), part-time employees who agree to work in excess of
their normal hours will be paid at ordinary time for up to 8 hours provided that
the additional time worked is during the ordinary hours of operation of the
early childhood service.

(c) No part-time employee may work in excess of 8 hours in any day without the
payment of overtime.

Time off instead of overtime payment

(@ Anemployee and employer may agree in writing to the employee taking time
off instead of being paid for a particular amount of overtime that has been
worked by the employee.
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Any amount of overtime that has been worked by an employee in a particular
pay period and that is to be taken as time off instead of the employee being
paid for it must be the subject of a separate agreement under clause A.4.2.
An agreement must state each of the following:

(i)  the number of overtime hours to which it applies and when those hours
were worked;

(if)  that the employer and employee agree that the employee may take time
off instead of being paid for the overtime;

(iii) that, if the employee requests at any time, the employer must pay the
employee, for overtime covered by the agreement but not taken as time
off, at the overtime rate applicable to the overtime when worked,;

(iv) that any payment mentioned in clause A.4.2(c)(iii) must be made in the
next pay period following the request.

NOTE: An example of the type of agreement required by clause A.4.2 is set

out at Schedule D—Agreement for Time Off Instead of Payment for

o —hgpeement or b O pcend g Dovimen o Olaline

Agreementfor Time Off-nstead-of Payment for Overtime. There is no

requirement to use the form of agreement set out at Schedule D—Aqgreement

for Tlme Off Instead of Payment for Overtlme—Aqwteemen{—f-GﬂLme-Qﬁ

Paymeni—fe@#e#ﬂme An agreement under clause AA4. 2 can also be made by
an exchange of emails between the employee and employer, or by other

electronic means.

The period of time off that an employee is entitled to take is the same as the

number of overtime hours worked.

EXAMPLE: By making an agreement under clause A.4.2 an employee who

worked 2 overtime hours is entitled to 2 hours’ time off.

Time off must be taken:

(1)  within the period of 6 months after the overtime is worked; and

(if) atatime or times within that period of 6 months agreed by the employee
and employer.

If the employee requests at any time, to be paid for overtime covered by an

agreement under clause A.4.2 but not taken as time off, the employer must pay

the employee for the overtime, in the next pay period following the request, at

the overtime rate applicable to the overtime when worked.

If time off for overtime that has been worked is not taken within the period of 6

months mentioned in clause A.4.2(e), the employer must pay the employee for

the overtime, in the next pay period following those 6 months, at the overtime

rate applicable to the overtime when worked.

The employer must keep a copy of any agreement under clause A.4.2 as an

employee record.

An employer must not exert undue influence or undue pressure on an employee

in relation to a decision by the employee to make, or not make, an agreement to

take time off instead of payment for overtime.

An employee may, under section 65 of the Act, request to take time off, at a

time or times specified in the request or to be subsequently agreed by the

employer and the employee, instead of being paid for overtime worked by the

employee. If the employer agrees to the request then clause A.4.2 will apply,

including the requirement for separate written agreements under clause

A.4.2(b) for overtime that has been worked.
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NOTE: If an employee makes a request under section 65 of the Act for a
change in working arrangements, the employer may only refuse that request on
reasonable business grounds (see section 65(5) of the Act).

(k) If, on the termination of the employee’s employment, time off for overtime
worked by the employee to which clause A.4.2 applies has not been taken, the
employer must pay the employee for the overtime at the overtime rate
applicable to the overtime when worked.

NOTE: Under section 345(1) of the Act, a person must not knowingly or
recklessly make a false or misleading representation about the workplace rights
of another person under clause A.4.2.

Make-up time

An employee may elect, with the consent of the employer, to work make-up time

under which the employee takes time off during ordinary hours, and works those

hours at a later time, during the spread of ordinary hours provided in the award.

Shiftwork

For the purposes only of calculating the shift rates provided for clause A.5:

(@) aweekly rate of pay is calculated by dividing the employee’s annual salary,
including applicable allowances, by 52.18;

(b) adaily rate of pay is calculated by dividing the weekly rate as provided for in
clause A.5.1(a) by 5; and

(c) the rate of pay for a casual is first calculated in accordance with the provisions
of clause 17.5.

A shift rate is payable to employees required to perform shiftwork in accordance

with the following:

Shift % of minimum
hourly rate

Early morning shift (any shift commencing at or after 5.00 am 110

and before 6.00 am)

Afternoon shift (any shift finishing after 6.30 pm and at or 115

before midnight)

Night shift, rotating with day or afternoon shift 1175

Night shift, non-rotating (any shift finishing after midnight and 130

at or before 8.00 am or any shift commencing at or after
midnight and before 5.00 am which does not rotate or alternate
with other shifts so as to give the employee at least one third of
their shifts off night shift in each roster cycle)

Saturday 125

Annual leave
Annual leave in advance
(@ Anemployer and employee may agree in writing to the employee taking a
period of paid annual leave before the employee has accrued an entitlement to
the leave.
(b)  An agreement must:
(i) state the amount of leave to be taken in advance and the date on which
leave is to commence; and
(if)  be signed by the employer and employee and, if the employee is under
18 years of age, by the employee’s parent or guardian.
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NOTE: An example of the type of agreement required by clause A.6.1 is set
out at Schedule E—Agreement to Take Annual Leave in Advance. There is no
requirement to use the form of agreement set out at Schedule E—Agreement to
Take Annual Leave in Advance.

(c) The employer must keep a copy of any agreement under clause A.6.1 as an
employee record.

(d) If, on the termination of the employee’s employment, the employee has not
accrued an entitlement to all of a period of paid annual leave already taken in
accordance with an agreement under clause A.6.1, the employer may deduct
from any money due to the employee on termination an amount equal to the
amount that was paid to the employee in respect of any part of the period of
annual leave taken in advance to which an entitlement has not been accrued.

Cashing out of annual leave

(a) Paid annual leave must not be cashed out except in accordance with an
agreement under clause A.6.2.

(b) Each cashing out of a particular amount of paid annual leave must be the
subject of a separate agreement under clause A.6.2.

(c) Anemployer and an employee may agree in writing to the cashing out of a
particular amount of accrued paid annual leave by the employee.

(d) An agreement under clause A.6.2 must state:

(i)  the amount of leave to be cashed out and the payment to be made to the
employee for it; and
(if)  the date on which the payment is to be made.

(e) Anagreement under clause A.6.2 must be signed by the employer and
employee and, if the employee is under 18 years of age, by the employee’s
parent or guardian.

(f)  The payment must not be less than the amount that would have been payable
had the employee taken the leave at the time the payment is made.

(@) Anagreement must not result in the employee’s remaining accrued entitlement
to paid annual leave being less than 4 weeks.

(h)  The maximum amount of accrued paid annual leave that may be cashed out in
any period of 12 months is 2 weeks.

(i)  The employer must keep a copy of any agreement under clause A.6.2 as an
employee record.

NOTE 1: Under section 344 of the Act, an employer must not exert undue influence

or undue pressure on an employee to make, or not make, an agreement under clause

A.6.2.

NOTE 2: Under section 345(1) of the Act, a person must not knowingly or recklessly

make a false or misleading representation about the workplace rights of another

person under clause A.6.2.

NOTE 3: An example of the type of agreement required by clause A.6.2 is set out at

Schedule F—Agreement to Cash Out Annual Leave. There is no requirement to use

the form of agreement set out at Schedule F—Agreement to Cash Out Annual Leave.

Excessive leave accruals: general provision

NOTE: Clauses A.6.3 to A.6.5 contain provisions, additional to the NES, about the

taking of paid annual leave as a way of dealing with the accrual of excessive paid

annual leave. See Part 2.2, Division 6 of the Act.

(@ Anemployee has an excessive leave accrual if the employee has accrued more
than 8 weeks’ paid annual leave.

MAQ00077


http://www.legislation.gov.au/Series/C2009A00028
http://www.legislation.gov.au/Series/C2009A00028
https://www.fwc.gov.au/documents/awardmod/download/nes.pdf
http://www.legislation.gov.au/Series/C2009A00028

A.6.4

A.6.5

(b)

(©)
(d)

Educational Services (Teachers) Award 2020

If an employee has an excessive leave accrual, the employer or the employee
may seek to confer with the other and genuinely try to reach agreement on how
to reduce or eliminate the excessive leave accrual.

Clause A.6.4 sets out how an employer may direct an employee who has an
excessive leave accrual to take paid annual leave.

Clause A.6.5 sets out how an employee who has an excessive leave accrual
may require an employer to grant paid annual leave requested by the employee.

Excessive leave accruals: direction by employer that leave be taken

(@)

(b)

(©
(d)

If an employer has genuinely tried to reach agreement with an employee under
clause A.6.3(b) but agreement is not reached (including because the employee
refuses to confer), the employer may direct the employee in writing to take one
or more periods of paid annual leave.

However, a direction by the employer under clause A.6.4(a):

(i) is of no effect if it would result at any time in the employee’s remaining
accrued entitlement to paid annual leave being less than 6 weeks when
any other paid annual leave arrangements (whether made under clause
A.6.3, A.6.4 or A.6.5 or otherwise agreed by the employer and
employee) are taken into account; and

(i) must not require the employee to take any period of paid annual leave of
less than one week; and

(iii) must not require the employee to take a period of paid annual leave
beginning less than 8 weeks, or more than 12 months, after the direction
is given; and

(iv) must not be inconsistent with any leave arrangement agreed by the
employer and employee.

The employee must take paid annual leave in accordance with a direction under

clause A.6.4(a) that is in effect.

An employee to whom a direction has been given under clause A.6.4(a) may

request to take a period of paid annual leave as if the direction had not been

given.

NOTE 1: Paid annual leave arising from a request mentioned in clause A.6.4(d) may
result in the direction ceasing to have effect. See clause A.6.4(b)(i).

NOTE 2: Under section 88(2) of the Act, the employer must not unreasonably refuse
to agree to a request by the employee to take paid annual leave.

Excessive leave accruals: request by employee for leave

(a)
(b)

(©)

(d)

Clause A.6.5 comes into operation from 24 May 2018.

If an employee has genuinely tried to reach agreement with an employer under

clause A.6.3(b) but agreement is not reached (including because the employer

refuses to confer), the employee may give a written notice to the employer

requesting to take one or more periods of paid annual leave.

However, an employee may only give a notice to the employer under clause

A.6.5(b) if:

(i) the employee has had an excessive leave accrual for more than 6 months
at the time of giving the notice; and

(if)  the employee has not been given a direction under clause A.6.4(a) that,
when any other paid annual leave arrangements (whether made under
clause A.6.3, A.6.4 or A.6.5 or otherwise agreed by the employer and
employee) are taken into account, would eliminate the employee’s
excessive leave accrual.

A notice given by an employee under clause A.6.5(b) must not:
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(f)

(i)
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(iii)
(iv)
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if granted, result in the employee’s remaining accrued entitlement to paid
annual leave being at any time less than 6 weeks when any other paid
annual leave arrangements (whether made under clause A.6.3, A.6.4 or
A.6.5 or otherwise agreed by the employer and employee) are taken into
account; or

provide for the employee to take any period of paid annual leave of less
than one week; or

provide for the employee to take a period of paid annual leave beginning
less than 8 weeks, or more than 12 months, after the notice is given; or
be inconsistent with any leave arrangement agreed by the employer and
employee.

An employee is not entitled to request by a notice under clause A.6.5(b) more
than 4 weeks’ paid annual leave in any period of 12 months.

The employer must grant paid annual leave requested by a notice under clause
A.6.5(b).
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Schedule B—Summary of Rates of Pay

[Varied by PR723627; corrected byPR723865; varied by PR729336]

NOTE: A transitional pay equity order taken to have been made pursuant to item 30A of
Schedule 3A to the Fair Work (Transitional Provisions and Consequential Amendments) Act
2009 (Cth) has effect in accordance with that item. A relevant transitional pay equity order
operates in Queensland as provided for in item 30A (6) and (7).

B.1  Casual employees

B.1.1  Casual employees—full day rates
[B.1.1 varied by PR729336 ppc 01Jul21]

All Teachers employed in early childhood services operating for at least
employees 48 weeks per year (Schedule A)
(excluding
Schedule A)
Fullday | Fullday @ Early Afternoon Night shift Night  Saturday
rate rate morning shift® (rotating)* (non-
shift? rotating)®
% of casual full day rate®
100% 100% 110% 115% 117.5% 130% 125%
$ $ $ $ $ $ $
Level 292.42 304.12 334.53 349.74 357.34 395.36 380.15
1
Level 319.63 332.41 365.65 382.27 390.58 432.13 415,51
2
Level 347.96 361.87 398.06 416.15 425.20 470.43 452.34
31
Level 376.29 391.34 430.47 450.04 459.82 508.74 489.18
4
Level 404.62 420.80 462.88 483.92 494.44 547.04 526.00
5

1 Where an employee is engaged for less than 5 consecutive days, the minimum rate payable
to a casual employee will be no higher than the wage at Level 3.

2 Early morning shift means a shift commencing at or after 5.00 am and before 6.00 am.
3 Afternoon shift means a shift finishing after 6.30 pm and at or before midnight.

4 Night shift (rotating) means a shift finishing after midnight and at or before 8.00 am, or a
shift commencing at or after midnight and before 5.00 am, which rotates with day or
afternoon shifts.

5 Night shift (non-rotating) means a shift finishing after midnight and at or before 8.00 am,
or a shift commencing at or after midnight and before 5.00 am, which does not rotate or
alternative with other shifts so as to give the employee at least one third of their shift off night
shift in each roster cycle.

®The casual full day rate for teachers employed in early childhood services operating for at
least 48 weeks per year (Schedule A) incorporates an additional 4% as per clause 17.2.
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B.1.2 Casual employees—half day rates
[B.1.2 renamed and substituted by PR723627; corrected by PR723865 ppc 01Nov20; varied by PR729336 ppc
01Jul21]]

All employees
(excluding
Schedule A)

All employees Half day rate

$
Level 1 146.21
Level 2 159.81
Level 3! 173.98
Level 4 188.15
Level 5 202.31

1Where an employee is engaged for less than 5 consecutive days, the minimum rate payable
to a casual employee will be no higher than the wage at Level 83.
B.1.3  Casual employees—minimum rates of pay for teachers employed in early

childhood services NOT operating for at least 48 weeks per year
[B.1.3 inserted by PR723627 ppc 01Nov20; varied by PR729336 ppc 01Jul21]]

Level 2-hour rate 4-hour rate
$ $
Level 1 76.96 153.92
Level 2 84.12 168.24
Level 3 91.56 183.12
Level 4 99.02 198.04
Level 5 106.48 212.96

TWhere an employee is engaged for less than 5 consecutive days, the minimum rate payable
to a casual employee will be no higher than the wage at Level 83.
B.1.4  Casual employees—minimum rates of pay for teachers employed in early

childhood services operating for at least 48 weeks per year
[B.1.4 inserted by PR723627 ppc 01Nov20; varied by PR729336 ppc 01Jul21]]

Level 2-hour rate 4-hour rate Overtime - Overtime -
first 3 hours  after 3 hours

% of minimum hourly rate

100% 100% 150% 200%

$ $ $ $
Level 1 80.04 160.08 60.03 80.04
Level 2 87.48 174.96 65.61 87.48
Level 3 95.22 190.44 71.42 95.22
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Level 2-hour rate 4-hour rate Overtime - Overtime -
first 3 hours  after 3 hours

% of minimum hourly rate

100% 100% 150% 200%

$ $ $ $
Level 4 102.98 205.96 77.24 102.98
Level 5 110.74 221.48 83.06 110.74

1 Where an employee is engaged for less than 5 consecutive days, the minimum rate payable
to a casual employee will be no higher than the wage at Level 83.
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Schedule C—Summary of Monetary Allowances

[Varied by PR729336]
See clause 19—Allowances for full details of allowances payable under this award.

C.1  Wage-related allowances
[C.1.1 varied by PR729336 ppc 01Jul21]

C.1.1 The following wage-related allowances are based on the standard rate as defined in
clause 2—Definitions as the minimum annual rate applicable to Level 1 in clause
17.1= $53,73161,034.

Allowance Clause % of $ Payable

standard
rate

Director's allowance: 19.2(b)

Level 1 11.5 7018.9163# per annum
9.07

Level 2 14.25 8697.35765  per annum
cLes

Level 3 17.3 10558.8892  per annum
fede

Leadership allowance: = 19.3(g)(i)

Level 1A 8.0 4882.72429  per annum
8:48

Level 1B 7.0 4272.38376  per annum
1.17

Level 1C 6.3 3845.14338  per annum
5.05

Level 2A 55 3356.87295  per annum
521

Level 2B 4.75 2899.12255  per annum
222

Level 2C 4.0 2441.362%4  per annum
ol

Level 3A 2.75 1678.44%47  per annum
el

Level 3B 2.35 1434.30326  per annum
Lee

Level 3C 1.6 976.54859.  per annum

o

Educational leader 19.4(b)(c) 6.3 3845.14 per annum

allowance

C.1.2 Adjustment of wage-related allowances

Wage-related allowances are adjusted in accordance with increases to wages and are
based on percentage of the standard rate as specified.
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Expense-related allowances
The following expense-related allowances will be payable to employees in
accordance with clause 19.4:

Allowance Clause $ Payable

Vehicle allowance—use of 19.4 0.80 per km!
own vehicle—motor car

Vehicle allowance—use of 19.4 0.27 per km!
own vehicle—motorcycle

L With a maximum payment up to 400 km per week.

Adjustment of expense-related allowances

() Atthe time of any adjustment to the standard rate, each expense-related
allowance will be increased by the relevant adjustment factor. The relevant
adjustment factor for this purpose is the percentage movement in the applicable
index figure most recently published by the Australian Bureau of Statistics
since the allowance was last adjusted.

(b) The applicable index figure published by the Australian Bureau of Statistics for
the Eight Capitals Consumer Price Index (Cat No. 6401.0), as follows:

Allowance Applicable Consumer Price Index figure

Vehicle allowance Private motoring sub-group
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Schedule D—Agreement for Time Off Instead of Payment for Overtime

| Link to PDF copy of Agreement for Time Off Instead of Payment for Overtime.

Name of employee:

Name of employer:

The employer and employee agree that the employee may take time off instead of being
paid for the following amount of overtime that has been worked by the employee:

Date and time overtime started: __ / /20 am/pm
Date and time overtimeended: __ / /20 am/pm
Amount of overtime worked: hours and minutes

The employer and employee further agree that, if requested by the employee at any
time, the employer must pay the employee for overtime covered by this agreement but
not taken as time off. Payment must be made at the overtime rate applying to the
overtime when worked and must be made in the next pay period following the request.

Signature of employee:

Date signed: __/ /20

Name of employer representative:

Signature of employer representative:

Date signed: _ / /20
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Schedule E—Agreement to Take Annual Leave in Advance

| Link to PDF copy of Agreement to Take Annual Leave in Advance.

Name of employee:

Name of employer:

The employer and employee agree that the employee will take a period of paid annual
leave before the employee has accrued an entitlement to the leave:

The amount of leave to be taken in advance is: hours/days
The leave in advance will commenceon: _ / /20

Signature of employee:
Date signed: __ / /20

Name of employer representative:

Signature of employer representative:
Date signed: __ / /20

[If the employee is under 18 years of age - include:]
| agree that:

if, on termination of the employee’s employment, the employee has not accrued an
entitlement to all of a period of paid annual leave already taken under this
agreement, then the employer may deduct from any money due to the employee on
termination an amount equal to the amount that was paid to the employee in respect
of any part of the period of annual leave taken in advance to which an entitlement
has not been accrued.

Name of parent/guardian:

Signature of parent/guardian:

Date signed: __ / /20
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Schedule F—Agreement to Cash Out Annual Leave

\ Link to PDF copy of Agreement to Cash Out Annual Leave.

Name of employee:

Name of employer:

The employer and employee agree to the employee cashing out a particular amount of

the employee’s accrued paid annual leave:

The amount of leave to be cashed out is: hours/days

The payment to be made to the employee for the leave is: $ subject to deduction of
income tax/after deduction of income tax (strike out where not applicable)

The payment will be made to the employee on:

/120

Signature of employee:

Date signed: __/ /20

Name of employer representative:

Signature of employer representative:

Date signed: __ / /20

Name of parent/guardian:

Include if the employee is under 18 years of age:

Signature of parent/guardian:

Date signed: __ / /20
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Schedule G—Part-day Public Holidays

G.1 This schedule operates where this award otherwise contains provisions dealing with
public holidays that supplement the NES.

G.2 Where a part-day public holiday is declared or prescribed between 6.00 pm and
midnight, or 7.00 pm and midnight on Christmas Eve (24 December in each year) or
New Year’s Eve (31 December in each year) the following will apply on Christmas
Eve and New Year’s Eve and will override any provision in this award relating to
public holidays to the extent of the inconsistency:

(@)

(b)

(©

(d)

(€)

(f)

(9)

All employees will have the right to refuse to work on the part-day public
holiday if the request to work is not reasonable or the refusal is reasonable as
provided for in the NES.

Where a part-time or full-time employee is usually rostered to work ordinary
hours on the declared or prescribed part-day public holiday but as a result of
exercising their right under the NES does not work, they will be paid their
ordinary rate of pay for such hours not worked.

Where a part-time or full-time employee is usually rostered to work ordinary
hours on the declared or prescribed part-day public holiday but as a result of
being on annual leave does not work, they will be taken not to be on annual
leave during the hours of the declared or prescribed part-day public holiday
that they would have usually been rostered to work and will be paid their
ordinary rate of pay for such hours.

Where a part-time or full-time employee is usually rostered to work ordinary
hours on the declared or prescribed part-day public holiday, but as a result of
having a rostered day off (RDO) provided under this award, does not work, the
employee will be taken to be on a public holiday for such hours and paid their
ordinary rate of pay for those hours.

Excluding annualised salaried employees to whom clause G.2(f) applies, where
an employee works any hours on the declared or prescribed part-day public
holiday they will be entitled to the appropriate public holiday penalty rate (if
any) in this award for those hours worked.

Where an employee is paid an annualised salary under the provisions of this
award and is entitled under this award to time off in lieu or additional annual
leave for work on a public holiday, they will be entitled to time off in lieu or
pro-rata annual leave equivalent to the time worked on the declared or
prescribed part-day public holiday.

An employee not rostered to work on the declared or prescribed part-day public
holiday, other than an employee who has exercised their right in accordance
with clause G.2(a), will not be entitled to another day off, another day’s pay or
another day of annual leave as a result of the part-day public holiday.

G.3 An employer and employee may agree to substitute another part-day for a part-day
that would otherwise be a part-day public holiday under the NES.
G4 This schedule is not intended to detract from or supplement the NES.

Schedule H— Classification system prior to the classification structure

transition date

H.1 Prior to the classification structure transition date, the minimum wage that was

payable to a full-time employee was determined in accordance with the provisions of

subclauses 14.5, 14.6 , H.2 and the following table:
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Classification Minimum annual rate
(full-time employee)
$
Level 1 53,731
Level 2 54,838
Level 3 56,330
Level 4 58,361
Level 5 60,395
Level 6 62,288
Level 7 64,180
Level 8 66,212
Level 9 68,247
Level 10 70,279
Level 11 72,314
Level 12 74,344

H.2 Pre transition Progression Provisions

H.2.1  An employee who was 3 vear trained commenced on Level 1 of the wage scale in
subclause H.1 and progressed according to normal years of service to Level 12 of the
scale.

H.2.2 An employee who was 4 vear trained commenced on Level 3 of the wage scale in
subclause H.1 and progressed according to normal years of service to Level 12.

H.2.3  An employee who was 5 year trained commenced on Level 4 of the wage scale in
subclause H.1 and progressed according to normal years of service to Level 12 of the
scale.

H.2.4  All other teachers and 2 year trained teachers as defined in clause 2—Definitions
commenced on Level 1 of the wage scale in subclause H.1 and progressed according
to normal years of service to a maximum of Level 5.

H.3 Definitions
For the purposes of this Schedule, the following definitions apply:

H.3.1 5 year trained teacher means a teacher who has completed a degree in education or
early childhood education that requires 4 years of full-time study at an Australian
university and in addition has completed a postgraduate degree at an Australian
university requiring at least one year of full-time study, or the equivalent as
determined by the National Office of Overseas Skills Recognition, or the relevant
State or Territory teacher registration authority, or in the case of early childhood
teachers the relevant licensing and accreditation authority.

H.3.2 4 year trained teacher means a teacher who has completed a degree in education or
early childhood education that requires 4 years of full-time study at an Australian
university or the equivalent as determined by the National Office of Overseas Skills
Recognition, or the relevant State or Territory teacher registration authority, or in the
case of early childhood teachers the relevant licensing and accreditation authority.

H.3.3 3 year trained teacher means a teacher who has completed a degree in education or

48

early childhood education that requires 3 years of full-time study at an Australian
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university or the equivalent as determined by the National Office of Overseas Skills

Recoqnition, or the relevant State or Territory teacher registration authority, or in the

case of early childhood teachers the relevant licensing and accreditation authority.

2 year trained teacher means any teacher employed in the children’s services and

early childhood education industry as at the commencement of this award who has

completed a 2 year full-time course in early childhood education and who has been
recognised as an early childhood teacher by the relevant State or Territory licensing
and accreditation authority.
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Part 1—Application and Operation of this Award

11
1.2

1.3

2.

Title and commencement
This award is the Educational Services (Teachers) Award 2020.

This modern award commenced operation on 1 January 2010. The terms of the award
have been varied since that date.

A variation to this award does not affect any right, privilege, obligation or liability that
a person acquired, accrued or incurred under the award as it existed prior to that
variation.

Definitions

In this award, unless the contrary intention appears:

Act means the Fair Work Act 2009 (Cth).

all other teachers means an employee who does not have the qualifications of a 3 year, 4
year or 5 year trained teacher.

children’s services and early childhood education industry has the meaning given in clause
4.2(b).

defined benefit member has the meaning given by the Superannuation Guarantee
(Administration) Act 1992 (Cth).

director means the employee appointed by the employer to be responsible for the overall
management and administration of a service in which an early childhood/ preschool
teacher is employed.

employee means a person employed as a teacher in the school education industry or
children’s services and early childhood education industry who is a national system
employee within the meaning of the Act.

employer means national system employer within the meaning of the Act.

exempt public sector superannuation scheme has the meaning given by the
Superannuation Industry (Supervision) Act 1993 (Cth).

full registration has the same meaning as Proficient accreditation.
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MySuper product has the meaning given by the Superannuation Industry (Supervision) Act
1993 (Cth).

NES means the National Employment Standards as contained in sections 59 to 131 of the
Act.

non-term weeks means weeks in the school year other than term weeks and include
periods designated as school holidays for students; where a preschool operates according
to terms that approximate school terms, non-term week will have the same meaning.

on-hire means the on-hire of an employee by their employer to a client, where such
employee works under the general guidance and instruction of the client or a
representative of the client.

preschool means a service in the children’s services and early childhood education industry
which usually operates during hours and terms which approximate those of a recognised
school, and includes a kindergarten, day school or nursery school.

Proficient accreditation means accreditation as a Proficient Teacher that meets the
requirements for full registration by a body which oversees accreditation and recognition of
teachers’ professional capacity in any State or Territory. A reference to full registration is a
reference to Proficient accreditation.

principal means the employee appointed by the employer to the most senior leadership
position in a school.

school education industry has the meaning given in clause 4.2(a).

school year means the period of 12 months from the day employees are required to attend
the school for the new educational year or the calendar year, as determined by the school,
and includes term weeks and non-term weeks.

standard rate means the minimum annual rate applicable to Level 1 in clause 17.1.

teacher means a person employed as such by a school, children’s service or early childhood
education service and who performs duties which include delivering an educational
program, assessing student participation in an education program, administering an
education program and performing other duties incidental to the delivery of the education
program. So as to remove any doubt, teacher includes a teacher in a senior leadership
position, but not a principal or deputy principal.

term weeks means the weeks in the school year that students are required to attend
school as set out in the school calendar of each school; where a preschool operates
according to terms that approximate school terms, term weeks will have the same
meaning.
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The National Employment Standards and this award

The National Employment Standards (NES) and this award contain the minimum
conditions of employment for employees covered by this award.

Where this award refers to a condition of employment provided for in the NES, the
NES definition applies.

The employer must ensure that copies of the award and the NES are available to all
employees to whom they apply, either on a notice board which is conveniently located
at or near the workplace or through accessible electronic means.

Coverage

This industry award covers employers throughout Australia in the school education
industry, children’s services and early childhood education industry and their
employees as defined in clause 2—Definitions to the exclusion of any other modern
award.

For the purposes of this award:

(@) school education industry means the provision of education, including preschool or
early childhood education, in a school registered and/or accredited under the
relevant authority in each State or Territory or in an early childhood service operated
by a school and includes all operations of the school. Where the provision of school
education is directed, managed and/or controlled by a central or regional
administration of a system of schools it may also include the persons involved in
providing such services to schools; and

(b) children’s services and early childhood education industry means the industry of
long day care, occasional care (including those occasional care services not licensed),
nurseries, childcare centres, day care facilities, family based childcare, out-of-school
hours care, vacation care, adjunct care, in-home care, kindergartens and preschools,
mobile centres and early childhood intervention programs.
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This award covers any employer which supplies labour on an on-hire basis in the
school education industry and the children’s services and early childhood education
industry in respect of on-hire employees in classifications covered by this award, and

those
those

on-hire employees, while engaged in the performance of work for a business in
industries. Clause 4.3 operates subject to the exclusions from coverage in this

award.

This award does not cover:

()

(b)

(©

(d)

(€)

a person engaged solely to instruct students on an individual basis for example, in the
areas of music, language, dance and/or to instruct students in choir, band, string
ensemble or other similar small group (but not including an employee teaching the
school curriculum);

a sports coach, assistant, or trainer (other than a member of the teaching staff of a
school);

a person employed as a teacher/integration aide, helper, classroom assistant, or
director/supervisor in or in connection with childcare, preschool, long day care
centres, childminding centres or outside of school hours care services (other than a
university qualified early childhood teacher);

a member of a recognised religious teaching order and/or Minister of Religion (other
than a teacher who is not engaged in that capacity) or a person engaged for the
purpose of religious instruction, supervision of prayers, or to undertake other
religious duties of a non-teaching nature; or

a principal or deputy principal, however named.

The award does not cover:

(@)
(b)

(©)

an employee excluded from award coverage by the Act;

employees who are covered by a modern enterprise award, or an enterprise
instrument (within the meaning of the Fair Work (Transitional Provisions and
Consequential Amendments) Act 2009 (Cth)), or employers in relation to those
employees;

who are covered by a State reference public sector modern award, or a State
reference public sector transitional award (within the meaning of the Fair Work
(Transitional Provisions and Consequential Amendments) Act 2009 (Cth)), or
employers in relation to those employees;

Where an employer is covered by more than one award, an employee of that employer
is covered by the classification which is most appropriate to the work performed by
the employee and to the environment in which the employee normally performs the

work.

NOTE:

Where there is no classification for a particular employee in this award it is possible

that the employer and that employee are covered by an award with occupational coverage.
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Individual flexibility arrangements

Despite anything else in this award, an employer and an individual employee may
agree to vary the application of the terms of this award relating to any of the following
in order to meet the genuine needs of both the employee and the employer:

(@) arrangements for when work is performed; or
(b) overtime rates; or

(c) penalty rates; or

(d) allowances; or

(e) annual leave loading.

NOTE: Agreement to vary the application of the terms under clauses 5.1(b) and (c) can only
be made by employees covered by the provisions of Schedule A—Hours of Work and
Related Matters—Teachers employed in early childhood services operating for at least 48
weeks per year.

An agreement must be one that is genuinely made by the employer and the individual
employee without coercion or duress.

An agreement may only be made after the individual employee has commenced
employment with the employer.

An employer who wishes to initiate the making of an agreement must:

(@) give the employee a written proposal; and

(b) if the employer is aware that the employee has, or reasonably should be aware that
the employee may have, limited understanding of written English, take reasonable
steps (including providing a translation in an appropriate language) to ensure that
the employee understands the proposal.

An agreement must result in the employee being better off overall at the time the
agreement is made than if the agreement had not been made.

An agreement must do all of the following:
(@) state the names of the employer and the employee; and

(b) identify the award term, or award terms, the application of which is to be varied; and
(c) setout how the application of the award term, or each award term, is varied; and

(d) set out how the agreement results in the employee being better off overall at the
time the agreement is made than if the agreement had not been made; and

(e) state the date the agreement is to start.

An agreement must be:
(@) inwriting; and
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(b) signed by the employer and the employee and, if the employee is under 18 years of
age, by the employee’s parent or guardian.

Except as provided in clause 5.7(b), an agreement must not require the approval or
consent of a person other than the employer and the employee.

The employer must keep the agreement as a time and wages record and give a copy to
the employee.

The employer and the employee must genuinely agree, without duress or coercion to
any variation of an award provided for by an agreement.

An agreement may be terminated:
(@) atanytime, by written agreement between the employer and the employee; or

(b) by the employer or employee giving 13 weeks’ written notice to the other party
(reduced to 4 weeks if the agreement was entered into before the first full pay
period starting on or after 4 December 2013).

NOTE: If an employer and employee agree to an arrangement that purports to be an
individual flexibility arrangement under this award term and the arrangement does not
meet a requirement set out in section 144 then the employee or the employer may
terminate the arrangement by giving written notice of not more than 28 days (see section
145 of the Act).

An agreement terminated as mentioned in clause 5.11(b) ceases to have effect at the
end of the period of notice required under that clause.

The right to make an agreement under clause 5 is additional to, and does not affect,
any other term of this award that provides for an agreement between an employer and
an individual employee.

Requests for flexible working arrangements

Employee may request change in working arrangements

Clause 6 applies where an employee has made a request for a change in working
arrangements under section 65 of the Act.

NOTE 1: Section 65 of the Act provides for certain employees to request a change in their
working arrangements because of their circumstances, as set out in section 65(1A). Clause 6
supplements or deals with matters incidental to the NES provisions.

NOTE 2: An employer may only refuse a section 65 request for a change in working
arrangements on ‘reasonable business grounds’ (see section 65(5) and (5A)).

NOTE 3: Clause 6 is an addition to section 65.

Responding to the request
Before responding to a request made under section 65, the employer must discuss the
request with the employee and genuinely try to reach agreement on a change in working
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arrangements that will reasonably accommodate the employee’s circumstances having
regard to:

(@) the needs of the employee arising from their circumstances;

(b) the consequences for the employee if changes in working arrangements are not
made; and

(c) anyreasonable business grounds for refusing the request.

NOTE 1: The employer must give the employee a written response to an employee’s
section 65 request within 21 days, stating whether the employer grants or refuses the
request (section 65(4)).

NOTE 2: If the employer refuses the request, then the written response must include details
of the reasons for the refusal (section 65(6)).

What the written response must include if the employer refuses the request

(@) Clause 6.3 applies if the employer refuses the request and has not reached an
agreement with the employee under clause 6.2.

(b) The written response under section 65(4) must include details of the reasons for the
refusal, including the business ground or grounds for the refusal and how the ground
or grounds apply.

(c) If the employer and employee could not agree on a change in working arrangements
under clause 6.2, then the written response under section 65(4) must:

(i) state whether or not there are any changes in working arrangements that the
employer can offer the employee so as to better accommodate the employee’s
circumstances; and

(i)  if the employer can offer the employee such changes in working arrangements,
set out those changes in working arrangements.

What the written response must include if a different change in working
arrangements is agreed

If the employer and the employee reached an agreement under clause 6.2 on a change in
working arrangements that differs from that initially requested by the employee, then the
employer must provide the employee with a written response to their request setting out
the agreed change(s) in working arrangements.

Dispute resolution

Disputes about whether the employer has discussed the request with the employee and
responded to the request in the way required by clause 6, can be dealt with under clause
31—Dispute resolution.
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Facilitative provisions

A facilitative provision provides that the standard approach in an award provision may
be departed from by agreement between an employer and an individual employee, or
an employer and the majority of employees in the enterprise or part of the enterprise
concerned.

Facilitative provisions in this award are contained in the following clauses:

Clause Provision Agreement between an
employer and:

28.2 Substitution of public holidays An individual

Al4 Ordinary hours of work—teachers employed in An individual
early childhood services

A4.2 Time off instead of overtime payment An individual
A6.1 Annual leave in advance An individual
A.6.2 Cashing out of annual leave An individual

Part 2—Types of Employment and Classifications

Types of employment

Employees under this award will be employed in one of the following categories:

(@) full-time employment;
(b) part-time employment;
(c) casual employment; or

(d) fixed term employment.

Terms of engagement

On appointment, the employer will provide the employee (other than a casual
employee) with a letter of appointment stating:

() the classification and rate of salary applicable on commencement;
(b) the employee’s face-to-face teaching load; and

(c) details of their extra curricular commitment.
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In the case of a part-time employee, the letter of appointment will include the
employee’s teaching load expressed as a percentage of a full-time load in the school
and state their extra curricular commitment will generally be, on balance, in the same
proportion to their teaching load as that of a full-time teacher.

Where the employer engages the employee on a fixed term basis, the letter of
appointment will inform the employee of:

(@) the reason the employment is fixed term;
(b) the date of commencement; and

(c) the period of the employment.

Full-time employees

A full-time employee is engaged to work an average of 38 ordinary hours per week.

11.
111

11.2

11.3

11.4

115

12

Part-time employees

A part-time employee is an employee who is engaged to work on a regular basis for
less than, but not more than 90% of, the hours of a full-time employee in the school,
children’s service, or early childhood education service.

If the hours of a part-time employee rise above 90% of the hours of a full-time
employee, the employee will be considered full-time.

A part-time employee who requests to work above 90% of full-time hours, but less
than full-time, will not be considered to be full-time and will be remunerated for the
actual hours worked.

A part-time employee is entitled to the benefits under this award on a pro rata basis.
The pro rata basis will be calculated by dividing the number of face-to-face teaching
hours prescribed for the part-time employee from time to time by the usual number of
face-to-face teaching hours prescribed for a full-time employee in the school,
children’s service or early childhood education service.

An employer cannot vary a part-time employee’s teaching load or days of attendance
unless:

(@) the employee consents; or

(b)  where such a variation is required as a result of a change in funding, enrolment or
curriculum, the employer provides 7 weeks’ notice in writing in the case of a school
teacher or 4 weeks’ notice in the case of an early childhood teacher, or where the
change would result in a reduction in salary, the salary of the teacher is maintained
for a period of 7 weeks in the case of a school teacher or 4 weeks in the case of an
early childhood teacher.
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Casual employees

Casual employment means employment on a day-to-day basis for a period of not more
than 4 consecutive weeks, or 4 consecutive term weeks in the case of a teacher in a
school or preschool.

A casual engagement may be extended by agreement between the teacher and the
employer provided the total period of the engagement:

(@) does not exceed one school term in the case of teachers in a school or preschool; or

(b) atotal of 10 weeks in any other case.

The rates of pay for a casual employee are contained in clause 17.5.

Fixed term employees

An employee may be employed for a fixed period of time for a period of at least 4
weeks but not more than 12 months on either a full-time or part-time basis to:

() undertake a specified project for which funding has been made available;
(b) undertake a specified task which has a limited period of operation; or

(c) replace an employee who is on leave, performing other duties temporarily or whose
employment has terminated after the commencement of the school year.

Where the replacement arrangement under clause 13.1(c) extends beyond 12 months,
the fixed term employment may be extended for up to a further 12 months.

Classifications

Duties of an employee

The duties of a teacher may, include, in addition to teaching, activities associated with
administration, review, development and delivery of educational programs and
co-curricular activities.

Classification on Appointment

On appointment, an employee will be classified according to the criteria set out below
and paid in accordance with Clause 17 - Minimum Rates.

Classification Criteria
Level 1 Graduate Teacher and all other teachers (as defined) including those holding
— provisional or conditional accreditation /registration
Level 2 Teacher with Proficient accreditation/registration or equivalent
Level 3 Teacher with Proficient accreditation/registration or equivalent after three years’

satisfactory service at a proficient level
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Level 4 Teacher with Proficient accreditation/registration or equivalent after six years’
- satisfactory service at a proficient level

Level 5 Teacher with Highly Accomplished / Lead Teacher accreditation / registration or
- equivalent

14.3 Satisfactory Service

(a)  All service will be deemed satisfactory for the purposes of subclause 14.2 unless the

employer disputes for a given year that it is satisfactory by notifying the Fair Work
Commission of the dispute pursuant to Clause 31—Dispute Resolution following a
formal review and the provision of specific reasons.

(b)  Service is satisfactory if the teacher has complied with the requirements of the
Australian Professional Standards for Teachers (APST).

14.4 Transitional Provisions

(a) _ On 1January 2022 [“the classification structure transition date”], the classification
and pay structure was varied from a twelve level incremental system to a five level
system based on accreditation/registration status and teaching service at a proficient
level.

(b)  An employee shall transition to the new classification structure based on the
following table:

Classification prior to Classification after
the classification the classification
structure transition structure transition

date date

Level 1 Level 1

Level 2 Level 1

Level 3 Level 1

Level 4 Level 1

Level 5 Level 2

Level 6 Level 2

Level 7 Level 2

Level 8 Level 3

Level 9 Level 3

Level 10 Level 3

Level 11 Level 4
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Level 12 Level 4

No transition Level 5

Provided that if an employee covered by this Award prior to the classification

(d)

structure transition date is better off being classified pursuant to subclause 14.2 then
those provisions apply at the point of transition.

An employee who is employed after 1 January 2022 and before 1 January 2023 who

(e)

was, prior to the classification structure transition date, qualified as a teacher or who
held teaching accreditation / registration status, shall be classified in accordance with
subclause 14.4 (b) and the provisions in Schedule H, or in accordance with subclause
14.2, whichever is the more beneficial.

For employees who transition pursuant to 14.4 (b) or (d), all service, in excess of two

(f)

years, will count as service at a proficient level where that service has followed the
attainment of a recognised teaching qualification. Provided that where a teacher
gained proficiency within two years, all service will be at a proficient level from the
date that they gained proficiency.

Following transition pursuant to this subclause 14.4, such employees will progress in

()

accordance with subclause 14.7.

To avoid doubt, these transitional provisions apply to employees who are covered by

(h)

the award on the relevant dates, even if the award did not apply to them on the
relevant dates.

When transitioning to the new classification structure:

(i) no employee shall suffer a reduction in their annual rate of pay as a
consequence of the transition; and

(ii) an employer is not required to increase monetary obligations above the
relevant minimum annual rate and any increase may be absorbed into existing
over award payments.

14-214.5Recognition of previous service

{b}(a) __Service as a part-time teacher will normally accrue on a pro rata basis according to

the percentage of a full-time teaching load undertaken in any year. However, subject
to clause 11.3, where the hours are more than 90% of a full-time load, service will
count as a full-time year.
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{e)(b)In the case of a casual employee, the equivalent of a full-time year of teaching

service is 200 full casual days in Australian schools.

{eh(c)In the case of an early childhood/preschool teacher, the following will count as

(d)

service:

(i) teaching experience in preschools, kindergartens, multi-purpose centres, early
intervention services, long day care centre and other similar services;

(ii)  teaching experience of children from 4 to 8 years (or in the infants
department) of a school registered and/or accredited under the relevant
authority in each state or territory;

(iii) service as a lecturer in early childhood education or child development, as a
child development officer or equivalent; and

(iv) _service as a diploma qualified childcare worker, at the rate of one year for
every 3 years’ service up to a maximum of 4 years.

For the purpose of this award teaching experience does not include employment as a

teacher in a TAFE program (unless the teacher is employed to teach a Vocational and
Educational Training (VET) program) or in an English Language School.

14.314.6Evidence of qualifications and teaching experience

(@)

(b)

(©)

On engagement, the employer may require that the employee provide documentary
evidence of qualifications and teaching experience.

If an employer considers that the employee has not provided satisfactory evidence,
and advises the employee in writing to this effect, then the employer may decline to
recognise the relevant qualification or experience until evidence is provided. The
employer will not unreasonably refuse to recognise the qualifications or teaching
experience of an employee.

Where an employee has completed further teaching experience with another
employer (for example during unpaid leave) or additional qualifications after
commencement of employment, they will be entitled to be classified accordingly and
back paid from the date of completion of the experience or qualifications, provided
the employee provided satisfactory evidence to the employer within 3 months of
completion. In all other cases the employee will be classified and paid from the date
satisfactory evidence is provided.

14-414.7Progression

16

()

Subject to subclauses 14.8-14.10, an employee on Level 1 will progress to Level 2
from the first full pay period after the teacher has been accredited as Proficient.Ar
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Subject to subclauses 14.8-14.10, progression from Level 2 to Level 3 and Level 3 to
Level 4 will occur from the first full pay period after the employee has completed the

years of service set out on subclause 14.2Anr-employee-wheo-is-4-yeartrained-wil

d d a NWHAHAY d HHEGPFO

Provided however the total number of years of service at a Proficient level will be
deemed to be not less than the total service of the teacher minus two years in the
case of teachers covered by the transition provisions pursuant to subclause 14.4. An

amploveawha = red-wil-commence-on aval 4 of the wage ain

Jurisdictions without compulsory accreditation / registration of Teachers

(a)

Where a State or Territory has not introduced a requirement for teachers (or a

(b)

subset of teachers) to be accredited as proficient/ fully registered, such teachers in
these jurisdictions will:

(i) be deemed Proficient for the purposes of this Award either after two years of
service or on obtaining proficient accreditation/full registration, whichever
occurs sooner; and

(ii)  count all service beyond the first 2 years of service, or after they obtain full
registration, (whichever is the greater) as service at a proficient level for the
purposes of subclause 14.2.

A teacher will not be deemed proficient after 2 years pursuant to subclause

(©)

14.8(a)(i) if during the first 18 months’ service the employer notifies the Fair Work
Commission of a dispute pursuant to Clause 31 - Dispute Resolution as to whether
the teacher has met the requirements of the Australian Professional Standards for
Teachers (APST) for a proficient teacher. Such a dispute may only be notified
following a formal review and the provision of specific reasons and a reasonable
period to respond.

A teacher who forms the view that they have equivalency to a proficient teacher

(d)

before they have completed 2 years of service, can utilise the provisions of Clause 31
- Dispute Resolution to seek recognition that they have reached Proficient status.

A teacher in a State or Territory which does not have a method to obtain

(e)

accreditation as a proficient teacher has that status if they meet the requirements of
the Australian Professional Standards for Teachers (APST) for a proficient teacher.

These provisions also apply if a State or Territory introduces a requirement for

teachers (or a subset of teachers) to be accredited as proficient/ fully registered after
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1 January 2022 in respect of teachers who, as at that date the requirement was
introduced had commenced employment.

Progression to Level 5

14.10

(a)

A teacher in a State or Territory which does not have a method to obtain

(b)

accreditation as a highly accomplished or lead teacher can utilise the provisions of
Clause 31 - Dispute Resolution to seek recognition that they meet the requirements
of the Australian Professional Standards for Teachers (APST) for a highly
accomplished or lead teacher.

A teacher in a State or Territory which does not have a method to obtain

accreditation as a highly accomplished or lead teacher has that status if they meet
the requirements of the Australian Professional Standards for Teachers (APST) for a
highly accomplished or lead teacher.

Returning to Teaching

18

(a)

A teacher with at least two years’ service who was previously registered / accredited

(b)

as Proficient or who was not required to be registered/accredited as Proficient who:

(i) is returning to teaching following a break of service, where they have not
obtained or maintained proficient status; or

(ii)  otherwise does not hold proficient accreditation/registration status;

shall be classified on Level 2 for one year full-time equivalent teaching service, during
which period the teacher may apply for proficient teacher accreditation or
registration or apply for mutual recognition (in the case of an interstate teacher) with
the relevant teacher accreditation authority. Upon attaining proficient teacher
accreditation or registration, the teacher will progress to the relevant Level between
Level 2 and Level 4 based on their service at a proficient level. All service, in excess of
two vears, will count as service at a proficient level where that service has followed
the attainment of a recognised teaching qualification.

If the teacher does not attain proficient teacher accreditation or registration within

()

the one year full-time equivalent teaching service, the teacher will be paid at Level 1
until the teacher achieves proficient teacher accreditation; on such date the teacher
will progress to the relevant Level between Level 2 and Level 4 based on their service
at a proficient level. All service, in excess of two years, will count as service at a
proficient level where that service has followed the attainment of a recognised
teaching qualification.

Subclause 14.10 applies on or after 1 January 2023. Prior to that date, the provisions

(d)

of subclause 14.4 apply.

If a teacher to whom this subclause 14.10 applies is employed in a State or Territory

that has not vet introduced a requirement for teachers (or a subset of teachers) to be
accredited as proficient/ fully registered, then subclause 14.8 applies.
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Support for new teachers

(a) __ltis the responsibility of the individual Level 1 teacher to achieve accreditation or
registration at the level of proficient teacher within the required timeframes. The
employer will support the Level 1 teacher to obtain accreditation or registration at
the proficient teacher standard, which will include reasonable release from ordinary
duties for the Level 1 teacher where operationally practicable.

(b) If a Level 1 teacher has concerns regarding the support being provided by the
employer, they should discuss the matter with the employer. If the matter remains
unresolved, the matter may be dealt with in accordance with Clause 31 - Dispute
Resolution.

(—

Part 3—Hours of Work

15.
151

15.2

15.3

154

155

15.6

Ordinary hours of work

Clause 15 of the award provides for industry specific detail and supplements the NES
that deals with maximum weekly hours.

Clause 15 does not apply to teachers, including a teacher appointed as a Director,
employed in an early childhood service which operates for 48 or more weeks per year
who are covered by the provisions of Schedule A—Hours of Work and Related
Matters—Teachers employed in early childhood services operating for at least 48
weeks per year.

Notwithstanding the NES, and due to the operational requirements of employers in the
industry, the ordinary hours of an employee under this award may be averaged over a
12 month period.

The ordinary hours of work for an employee during term weeks are variable. In return,
an employee is not generally required to attend for periods of time when the students
are not present, subject to the needs of the employer with regard to professional
development, student free days and other activities requiring the employee’s
attendance.

The maximum number of days that the employee will be required to attend during term
weeks and non-term weeks is 205 in each school year.

The following circumstances are not included when calculating the 205 employee
attendance days:

(@) co-curricular activities that are conducted on a weekend;

(b) school related overseas and interstate trips, conferences and similar activities
undertaken by mutual consent during non-term weeks;
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when the employee appointed to a leadership position is performing duties in non-
term weeks that are directly associated with the leadership position;

when the employee has boarding house responsibilities and the employee is
performing those duties during term weeks and non-term weeks; and

exceptional circumstances, such as the requirement to provide pastoral care to
students in the event of a tragedy in the school community, in which an employee
may be recalled to perform duties relating to their position.

The provision of clause 15.5 does not apply to employers that adhere to the calendar
and school year of a foreign country.

The employer will provide written notice of the term weeks and days in non-term times
on which the employees are required to attend, 6 months in advance of the requirement
to attend.

The annual salary and any applicable allowances payable under this award are paid in
full satisfaction of an employee’s entitlements for the school year or a proportion of
the school year. The employee’s absence from school during non-term weeks is
deemed to include their entitlement to annual leave.

Breaks

Unpaid meal break

()

(b)

An employer is required to provide an unpaid meal break of not less than 30
consecutive minutes to an employee who is engaged or rostered to work for more
than 5 hours on a day. Such meal break will start no later than 5 hours after the
employee commenced work on that day.

Clause 16.1(a) does not apply to teachers employed in early childhood services
operating for at least 48 weeks per year who are covered by the provisions of
Schedule A—Hours of Work and Related Matters—Teachers employed in early
childhood services operating for at least 48 weeks per year.

Paid meal break

If a teacher employed in an early childhood service is required to remain on the premises
during the meal break they will be entitled to a paid meal break of between 20 and 30
minutes no later than 5 hours after commencing work.
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Part 4—Wages and Allowances

17. Minimum rates
[Varied by PR723627, PR729336]

NOTE: A transitional pay equity order taken to have been made pursuant to item 30A of Schedule 3A
to the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth) has effect in
accordance with that item. A relevant transitional pay equity order operates in Queensland as
provided for in item 30A (6) and (7).

[17.1 varied by PR729336 ppc 01Jul21]

17.1 _ The minimum wage payable to a full-time employee will be determined in accordance
with the provisions of clause 14—Classifications, and the following table.

Classification Minimum annual rate
(full-time employee)

$
Level 1 61,03453,73%
Level 2 66,71254,838
Level 3 72,62556,330
Level 4 78,53958,;361
Level 5 84,45260,395
Lavels 52208
LeyelZ 54420
Levels &1
Levelo 58247
Lovello 2028
Lol 4221
Leyeld2 L2404
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NOTE: See Schedule B—Summary of Rates of Pay for a summary of hourly rates of pay,
including overtime and penalty rates.

171317.2A full-time employee who works in a children’s or early childhood service which
usually provides services over a period of at least 8 hours each day for 48 weeks or
more (such as a long day care centre) will be paid an additional 4% on the rates set
out in clause 17.1 on the basis that the employee is not covered by the provisions of
clause 15—Ordinary hours of work.

1#:217.3The weekly rate of pay for an employee will be determined by dividing the annual rate
by 52.18 and the fortnightly rate by dividing the annual rate by 26.09.

17.317.4Part-time employee rates

A part-time employee will be paid pro rata, at the same rate as a full-time employee in the
same classification, in accordance with the provisions of clause 11—Part-time

employeesPart-time-employeesPart-time-employees.

17.417.5Casual employee rates

(@) The minimum rate payable to a casual employee will be:

(i) where the employee is engaged for less than 5 consecutive days—no higher
than the rate at Level 8 in clause 17.1; or

(i) where the employee is engaged for 5 or more consecutive days—the
appropriate minimum rate for the classification as specified in clause 14—
Classifications.

[17.5(b) varied by PR723627 ppc 01Nov20]

(b)  The minimum rate for a casual employee will be calculated in accordance with the
following table:

Full day Weekly rate calculated in accordance with clause 17.3
divided by 5 plus 25%

Half day Weekly rate calculated in accordance with clause 17.3
divided by 10 plus 25%
()  Minimum payments
[17.5(c) substituted by PR723627 ppc 01Nov20]

(i) Where a day is the usual required attendance time for an employee at a
particular school and a half day is half the usual required attendance time; a
casual employee in a school will be paid for a minimum of half a day.

(ii) A casual employee in a children’s service or early childhood education service
will be paid for a minimum of:

e where they are required to work for up to 2 hours, 2 hours;
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e where they are required to work for more than 2 hours and up to 4 hours, 4
hours; and

e where they are required to work for more than 4 hours and up to a full day,
the full day rate, based on their appropriate hourly rate.

NOTE 1: The relevant full day rate is shown at Table B.1.1 and the relevant 2
hour and 4 hour rates are shown at Tables B.1.3 and B.1.4.

NOTE 2: The appropriate hourly rate is calculated by dividing the relevant full
day rate by 7.6.

Payment of wages

NOTE: Regulations 3.33(3) and 3.46(1)(g) of Fair Work Regulations 2009 set out the requirements for
pay records and the content of payslips including the requirement to separately identify any

All monies payable will be paid:

(@)

(b)

(©)

once each fortnight with the payment, excepting teachers being employed pursuant
to Schedule A—Hours of Work and Related Matters—Teachers employed in early
childhood services operating for at least 48 weeks per year being made no later than
the last working day of each fortnight;

once every 4 weeks at the end of the first fortnight which includes payment for 2
weeks in arrears and 2 weeks in advance; or

once every month with the payment being made as nearly as possible on the middle
of each month which includes one half month in arrears and one half month in
advance.

An employer may elect to pay wages and allowances by cash, cheque or direct transfer.
Where monies are paid by direct transfer, the employee has the right to nominate the
financial institution and the account.

Payment on termination of employment

(@)

(b)

The employer must pay an employee no later than 7 days after the day on which the
employee’s employment terminates:

(i) the employee’s wages under this award for any complete or incomplete pay
period up to the end of the day of termination; and

(i)  all other amounts that are due to the employee under this award and the NES.

The requirement to pay wages and other amounts under clause 18.3(a) is subject to
further order of the Commission and the employer making deductions authorised by
this award or the Act.
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NOTE 1: Section 117(2) of the Act provides that an employer must not terminate an
employee’s employment unless the employer has given the employee the required
minimum period of notice or “has paid” to the employee payment instead of giving notice.

NOTE 2: Clause 18.3(b) allows the Commission to make an order delaying the requirement
to make a payment under clause 18.3. For example, the Commission could make an order
delaying the requirement to pay redundancy pay if an employer makes an application
under section 120 of the Act for the Commission to reduce the amount of redundancy pay
an employee is entitled to under the NES.

NOTE 3: State and Territory long service leave laws or long service leave entitlements under
section 113 of the Act, may require an employer to pay an employee for accrued long
service leave on the day on which the employee’s employment terminates or shortly after.

Allowances

[Varied by PR729336]

NOTE: Regulations 3.33(3) and 3.46(1)(g) of Fair Work Regulations 2009 set out the requirements for
pay records and the content of payslips including the requirement to separately identify any
allowance paid.

19.1

19.2

Employers must pay to an employee the allowances the employee is entitled to under
clause 19.

NOTE: See Schedule C—Summary of Monetary Allowances for a summary of monetary
allowances and method of adjustment.

Wage-related allowances—director’s allowance

(@) Clause 19.2 applies only to an early childhood/preschool teacher who is appointed as
a Director.

[19.2(b) varied by PR729336 ppc 01Jul21]

24

(b) A full-time employee who is appointed as a Director will be paid, in addition to the
amounts payable under clause 17—Minimum ratesMinimum-ratesMinimumrates,
the following allowance which is based on a percentage of the standard rate, and
calculated on the basis of the number of places in the centre for which they are

responsible:

Level Number of places $ per annum

1 Up to 39 places 7018.916179-67
2 40-59 places 8697.357656-67
3 60 or more places 10558.889295-46

(c) A part-time employee who is appointed as a Director will be paid, in addition to the
amounts payable under clause 17—Minimum ratesMinimum-ratesMinimum-rates, an
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allowance in accordance with the table in clause 19.2(b), on a proportionate basis to
the hours they work.

An employee required by the employer to act as a Director for at least 10 consecutive
working days will be paid at the rate applicable to that position for the time they are
in the position.

19.3  Wage-related allowances—Ileadership allowance

()

(b)

(©)

Eligibility

(i) Clause 19.3 applies only to a teacher in a school.

(i) A leadership allowance will be paid to an employee where the employer
requires the performance of administrative, pastoral care and/or educational
leadership duties additional to those usually required of teachers by the
employer.

(iii)  Anallowance is linked to a position of leadership rather than tied to an
individual employee.

(iv) The principal of the school determines who holds a position that is eligible for
a leadership allowance.

Notification

(i) The principal will provide written advice to an employee in receipt of an
allowance of the position, its tenure, the duties required and the allowance to
be paid.

(ii)  The principal will advise the employee of the level to which the position

equates.

Structure of leadership allowances

Leadership allowances will be determined by student numbers and the level of
responsibility undertaken, as follows:

(i)

(i)

School size

Category School size

Category A School with more than 600 students
Category B School with between 300—600 students
Category C School with between 100-299 students

Level of responsibility

The level of additional responsibility can be categorised as either
administrative, pastoral care or educational leadership, or a combination of
these, as follows:

MAO000077 25



Educational Services (Teachers) Award 2020

Level 1 Positions of leadership such as responsibility for the
management of a major department or a pastoral care or
educational leadership position of equivalent status.

Levels 2 and 3 Positions of leadership such as small learning area
department heads, additional responsibilities such as
co-ordination of a school publication, sports co-ordinator
or similar responsibilities.

A school will apply these allowances to positions of responsibility which are
appropriate to its structure.

(d) The assignment of a position to a particular level in clause 19.3 will reflect the
graduation of responsibilities exercised in each school, whether, administrative,
pastoral care or educational leadership, with Level 1 being the most significant level
of responsibility.

(e) Positions of leadership will be available in both primary and secondary schools.

(f) A school with less than 100 students will determine positions of responsibility and
allowances which are appropriate to its structure.

(@) Amount
[19.3(g)(i) varied by PR729336 ppc 01Jul21]

(i) The allowances are based on a percentage of the standard rate. The following
allowances apply:

Category $ per annum

A B C
Level 1 4882.724298.48  4272.383761.17 | 3845.143385.05
Level 2 3356.872955.21 | 2899.122552.22 | 2441.362149.24
Level 3 1678.441477-60  1434.301262.68 | 976.54859.70

(ii)  Where the position of leadership is shared, the payments may also be shared.

19.4 Wage-related allowances—educational leader

{h)(@) Clause 19.4 applies only to a teacher in the children’s services and early childhood
education industry.

(b)  The allowance is based on a percentage of the standard rate.

(C)  An educational leader’s allowance of $3845.14 per annum will be paid to an
employee who is required to discharge the responsibilities of the educational leader
under Regulation 118 of the National Regulations.
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(d)  The educational leader’s allowance is payable in addition to any director’s allowance
payable under Clause 19.2.

()  Where the position of educational leadership is shared, the payments may also be
shared.

(f)  In respect of an early childhood facility that operates less than 5 days a week, the

allowance pavyable is reduced pro rata.

19.419.5Expense-related allowances—vehicle allowance

20.
20.1

20.2

(@)

(b)

An employee required by the employer to use the employee’s motor vehicle in the
performance of duties must be paid the following allowances:

Vehicle $ per kilometer (km)
Motor car 0.80 per km with a maximum payment up to 400 km per week

Motorcycle 0.27 per km with a maximum payment up to 400 km per week

The employer must pay all expenses including registration, running and maintenance
where an employer provides a motor vehicle which is used by an employee in the
performance of the employee’s duties.

Superannuation

Superannuation legislation

()

(b)

Superannuation legislation, including the Superannuation Guarantee (Administration)
Act 1992 (Cth), the Superannuation Guarantee Charge Act 1992 (Cth), the
Superannuation Industry (Supervision) Act 1993 (Cth) and the Superannuation
(Resolution of Complaints) Act 1993 (Cth), deals with the superannuation rights and
obligations of employers and employees. Under superannuation legislation individual
employees generally have the opportunity to choose their own superannuation fund.
If an employee does not choose a superannuation fund, any superannuation fund
nominated in the award covering the employee applies.

The rights and obligations in these clauses supplement those in superannuation
legislation.

Employer contributions
An employer must make such superannuation contributions to a superannuation fund for

the benefit of an employee as will avoid the employer being required to pay the
superannuation guarantee charge under superannuation legislation with respect to that
employee.
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20.3  Voluntary employee contributions

(@) Subject to the governing rules of the relevant superannuation fund, an employee
may, in writing, authorise their employer to pay on behalf of the employee a
specified amount from the post-taxation wages of the employee into the same
superannuation fund as the employer makes the superannuation contributions
provided for in clause 20.2.

(b)  An employee may adjust the amount the employee has authorised their employer to
pay from the wages of the employee from the first of the month following the giving
of three months’ written notice to their employer.

() The employer must pay the amount authorised under clauses 20.3(a) and 20.3(b) no
later than 28 days after the end of the month in which the deduction authorised
under clauses 20.3(a) or 20.3(b) was made.

20.4  Superannuation fund

Unless, to comply with superannuation legislation, the employer is required to make the
superannuation contributions provided for in clause 20.2 to another superannuation fund
that is chosen by the employee, the employer must make the superannuation contributions
provided for in clause 20.2 and pay the amount authorised under clauses 20.3(a) and
20.3(b) to one of the following superannuation funds or its successor:

(@) NGS Super;

(b) Australian Catholic Superannuation and Retirement Fund (ACSRF);
(c) catholic Super (CSF);

(d) Combined Fund;

(€) The Victorian Independent Schools Superannuation Fund;

(f)  HESTA Super Fund;

(g) careSuper;

(h)  AustralianSuper;

(i) Tasplan;

(J)  Sunsuper;

(K) Queensland Independent Education and Care Superannuation Trust;
() AMP Superannuation Savings Trust;

(m) Concept One the Industry Superannuation Plan;

(n)  Lutheran Super;

(0) Christian Super;
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(p) any superannuation fund to which the employer was making superannuation
contributions for the benefit of its employees before 12 September 2008, provided
the superannuation fund is an eligible choice fund and is a fund that offers a
MySuper product or is an exempt public sector superannuation scheme; or

(q) asuperannuation fund or scheme of which the employee is a defined benefit
member.

Part 5—Leave and Public Holidays

21,
21.1

21.2

21.3

22,
22.1

22.2

22.3

22.4

Annual leave

Annual leave is provided for in the NES. Clause 21 of the award provides industry
specific details and supplements the NES which deals with annual leave.

NOTE: Where an employee is receiving over-award payments such that the employee’s
base rate of pay is higher than the rate specified under this award, the employee is entitled
to receive the higher rate while on a period of paid annual leave (see sections 16 and 90 of
the Act).

An employee in a school, preschool or kindergarten must take annual leave during
non-term weeks. Leave must generally be taken, in the case of an employee whose
employment with the employer is continuing into the next school or preschool year, in
the 4-week period immediately following the final term week of the current school or
preschool year, unless otherwise agreed with the employer.

An employee may only take annual leave re-credited in accordance with the NES
during non-term weeks as directed by the employer.

Pro rata payment of salary inclusive of annual leave

Clause 22 of the award provides industry specific detail and incorporates the NES
entitlement with respect to annual leave.

Clause 22 does not apply to teachers employed in early childhood services operating
for at least 48 weeks per year covered by Schedule A—Hours of Work and Related
Matters—Teachers employed in early childhood services operating for at least 48
weeks per year.

For the purpose of clause 22:

(@) school or preschool service date means the date from which employees are paid at
the commencement of the school/preschool year in their first year of service with
the employer; and

(b) employee means an employee other than a casual employee.

The provisions of clause 22 will apply:
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(@) inthe calculation of payment of pro rata salary where an employee’s employment
ceases; or

(b) inthe calculation of payment of pro rata salary if:

(i) an employee commenced employment after the school or preschool service
date; or

(i) an employee has taken leave without pay of more than 2 term weeks since the
school or preschool service date; or

(iii) the hours which an employee has worked at school or preschool have varied
since the school or preschool service date.

Calculation of payments
The calculation is as follows:

SxC
P=—— -D
B
P is the payment due
S is the total salary paid in respect of term weeks, or part thereof, since the school or

preschool service date or the date of employment in circumstances where the
employee has been employed by the employer since the school or preschool service

date
B is the number of term weeks, or part thereof in the school or preschool year
C is the number of non-term weeks, or part thereof, in the school or preschool year
D is the salary paid in respect of non-term weeks, or part thereof, that have occurred

since the school or preschool service date or date of employment in circumstances
where the employee has been employed by the employer since the school or
preschool service date

The formula in clause 22.5 is intended to be used to calculate the pro rata salary
inclusive of annual leave owing to an employee in respect of the school/preschool year
in which the formula is applied.

Employees who commence employment after the commencement of the school
or preschool year

An employee who commences employment after the usual date of commencement at a
school or preschool in any school/preschool year, will be paid from the date the employee
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commences provided that at the end of the last school/preschool term or final semester in
that year, the employee must be paid an amount calculated pursuant to clause 22.5 and
will receive no salary or other payment other than payment under clause 22.7 until:

(@) the school or preschool service date or the resumption of Term 1; or

(b) first semester in the following school/preschool year.

Employees who take approved leave without pay

Where an employee takes leave without pay with the approval of the employer for a period
which (in total) exceeds more than 2 term weeks in any year, the employee will be paid a
salary calculated in accordance with clause 22.8 as follows:

(&) if the leave without pay commences and concludes in the same school/preschool
year, the payment will be calculated and made at the conclusion of the last
school/preschool term or final semester in that year;

(b) if the leave without pay is to conclude in a school/preschool year following the
school/preschool year in which the leave commenced:

(i) at the commencement of the leave, a payment will be calculated and made in
respect of the school/preschool year in which the leave commences; and

(ii) atthe end of the last school/preschool term or final semester in that year in
which the leave concludes, a payment will be calculated and made in respect
of that school/preschool year.

(c) Ifthe employee returns early from leave any payment under clause 22.8(b)(i) will be
taken into account in calculating the amount owed to the employee at the end of the
last school/preschool term or final semester in that year.

Annual leave loading

Clause 23 of the award provides for industry specific detail and supplements the NES
which deals with annual leave.

An employee who has served throughout the school year is entitled to a leave loading
of 17.5% on 4 weeks’ annual leave. The loading will normally be paid:

(&) atthe time that the employee is paid annual leave or pro rata annual leave; or
(b) on the termination of employment by either party.

Leave loading is to be calculated using the following formula:

[Weekly rate x 4 x 17.5%] x term weeks worked by the employee in that school year

Total term weeks in that school year

For example, in the case of an employee with a weekly salary of $1000 on termination of
employment (or at the end of the final term week in the school year) who was employed at
the school for 20 of the 38 term weeks in that school year, the calculation will be as follows:
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$1000 x 4 x 17.5% = $700

$700 x 20/38 = $368.42

23.4  Clause 23.3 does not apply to teachers covered by Schedule A—Hours of Work and
Related Matters—Teachers employed in early childhood services operating for at least
48 weeks per year.

23.5 Despite clauses 23.2 and 23.3, an employer may pay annual leave loading to the
employee with each wage payment throughout the school year by increasing the annual
rate of pay as at the commencement of the school year, or as subsequently varied, by
1.342%.

23.6  Anemployer that elects to pay leave loading with each wage payment throughout the
school year will advise the employee in their letter of appointment.

24. Personal/carer’s leave and compassionate leave
Personal/carer’s leave and compassionate leave are provided for in the NES.

25. Parental leave and related entitlements

Parental leave and related entitlements are provided for in the NES.

26. Community service leave
Community service leave is provided for in the NES.

217. Unpaid family and domestic violence leave

Unpaid family and domestic violence leave is provided for in the NES.

NOTE 1: Information concerning an employee’s experience of family and domestic violence is
sensitive and if mishandled can have adverse consequences for the employee. Employers should
consult with such employees regarding the handling of this information.

NOTE 2: Depending upon the circumstances, evidence that would satisfy a reasonable person of the
employee’s need to take family and domestic violence leave may include a document issued by the
police service, a court or family violence support service, or a statutory declaration.

28. Public holidays

28.1 Public holiday entitlements are provided for in the NES.
28.2 Substitution of public holidays

(@) Anemployer and employee may agree to substitute another day for a day that would
otherwise be a public holiday under the NES.

(b)  An employer and employee may agree to substitute another part-day for a part-day
that would otherwise be a part-day public holiday under the NES.
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Part-day public holidays

For provisions in relation to part-day public holidays see Schedule G—Part-day Public Holidays.

Part 6—Consultation and Dispute Resolution

29.
29.1

29.2

29.3

29.4

29.5

Consultation about major workplace change

If an employer makes a definite decision to make major changes in production,
program, organisation, structure or technology that are likely to have significant effects
on employees, the employer must:

(&) give notice of the changes to all employees who may be affected by them and their
representatives (if any); and

(b) discuss with affected employees and their representatives (if any):
(i) the introduction of the changes; and
(i)  their likely effect on employees; and

(ili) measures to avoid or reduce the adverse effects of the changes on employees;
and

() commence discussions as soon as practicable after a definite decision has been
made.

For the purposes of the discussion under clause 29.1(b), the employer must give in
writing to the affected employees and their representatives (if any) all relevant
information about the changes including:

(@) their nature; and
(b) their expected effect on employees; and

(c) any other matters likely to affect employees.

Clause 29.2 does not require an employer to disclose any confidential information if
its disclosure would be contrary to the employer’s interests.

The employer must promptly consider any matters raised by the employees or their
representatives about the changes in the course of the discussion under clause 29.1(b).

In clause 29 significant effects, on employees, includes any of the following:

() termination of employment; or

(b)  major changes in the composition, operation or size of the employer’s workforce or
in the skills required; or

(c) loss of, or reduction in, job or promotion opportunities; or

(d) loss of, or reduction in, job tenure; or
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31.2

31.3

31.4
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(e) alteration of hours of work; or
(f)  the need for employees to be retrained or transferred to other work or locations; or
(g) job restructuring.

Where this award makes provision for alteration of any of the matters defined at clause
29.5, such alteration is taken not to have significant effect.

Consultation about changes to rosters or hours of work

Clause 30 applies if an employer proposes to change the regular roster or ordinary
hours of work of an employee, other than an employee whose working hours are
irregular, sporadic or unpredictable.

The employer must consult with any employees affected by the proposed change and
their representatives (if any).

For the purpose of the consultation, the employer must:

(a) provide to the employees and representatives mentioned in clause 30.2 information
about the proposed change (for example, information about the nature of the
change and when it is to begin); and

(b) invite the employees to give their views about the impact of the proposed change on
them (including any impact on their family or caring responsibilities) and also invite
their representative (if any) to give their views about that impact.

The employer must consider any views given under clause 30.3(b).

Clause 30 is to be read in conjunction with any other provisions of this award
concerning the scheduling of work or the giving of notice.

Dispute resolution

Clause 31 sets out the procedures to be followed if a dispute arises about a matter under
this award or in relation to the NES.

The parties to the dispute must first try to resolve the dispute at the workplace through
discussion between the employee or employees concerned and the relevant supervisor.

If the dispute is not resolved through discussion as mentioned in clause 31.2, the parties
to the dispute must then try to resolve it in a timely manner at the workplace through
discussion between the employee or employees concerned and more senior levels of
management, as appropriate.

If the dispute is unable to be resolved at the workplace and all appropriate steps have
been taken under clauses 31.2 and 31.3, a party to the dispute may refer it to the Fair
Work Commission.
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The parties may agree on the process to be followed by the Fair Work Commission in
dealing with the dispute, including mediation, conciliation and consent arbitration._In
respect of a dispute notified pursuant to subclauses 14.3, 14.8 or 14.9 the parties can
agree that it be referred to an independent person with expertise in_assessing the
requirements of the Australian Professional Standards for Teachers (APST) for
determination.

If the dispute remains unresolved, the Fair Work Commission may use any method of
dispute resolution that it is permitted by the Act to use and that it considers appropriate
for resolving the dispute.

A party to the dispute may appoint a person, organisation or association to support
and/or represent them in any discussion or process under clause 31.

While procedures are being followed under clause 31 in relation to a dispute:
(@) work must continue in accordance with this award and the Act; and

(b) an employee must not unreasonably fail to comply with any direction given by the
employer about performing work, whether at the same or another workplace, that is
safe and appropriate for the employee to perform.

Clause 31.8 is subject to any applicable work health and safety legislation.

Part 7—Termination of Employment and Redundancy

32,

Termination of employment

NOTE: Sections 117 and 123 of the Act set out requirements for notice of termination by an
employer under the NES. Clauses 32.1 and 32.2 require an employer to give a greater minimum
period of notice than that generally required under the NES.

32.1

32.2

Notice of termination by an employer—schools

() Clause 32.1 applies to an employee employed in a school.

(b)  Subject to clause 33.4, the employment of an employee (other than a casual
employee) will not be terminated without at least 7 term weeks’ notice (inclusive of
the notice required under the NES), the payment of 7 weeks’ salary instead of notice,
or part notice and part payment instead of notice provided that the total weeks’
notice and weeks’ payment instead equal 7.

Notice of termination by an employer—other than schools

(@) Clause 32.2 applies to an employee who is not employed in a school.

(b) The employment of an employee (other than a casual employee) will not be
terminated without at least 4 weeks’ notice (inclusive of the notice required
under the NES), or 4 preschool term weeks in the case of a preschool
employee, or the payment of 4 weeks’ salary instead of notice. If the employee
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is over 45 years of age and has completed at least 2 years of service, the NES notice
period will apply

Notice of termination by an employee

(@) The notice of termination required to be given by an employee is the same as that
required of the employee’s employer under clause 32.1 or 32.2.

(b) If an employee does not give the period of notice required under clause 32.3(a), then
the employer may deduct from wages due to the employee under this award an
amount that is no more than 2 weeks’ wages for the employee.

(c) Ifthe employer has agreed to a shorter period of notice than that required under
clause 32.3(a), then no deduction can be made under clause 32.3(b).

(d)  Any deduction under clause 32.3(b) must not be unreasonable in the circumstances.

Job search entitlement

(@) Where an employer has given notice of termination to an employee, the employee
must be allowed time off without loss of pay of up to one day for the purpose of
seeking other employment.

(b) The time off under clause 32.4 is to be taken at times that are convenient to the
employee after consultation with the employer.

Exclusions

Employees who are excluded from coverage of the notice of termination provisions in the
NES are also excluded from coverage of the notice of termination provisions in this award.

Statement of service

Upon the termination of employment of an employee (other than a casual employee) the
employer will provide upon the request of the employee, a statement of service setting out
the commencement and cessation dates of employment.

Termination of casual employment by an employer—early childhood teachers
(@) Clause 32.7 applies to a casual early childhood teacher.

(b)  On termination of casual employment, the employer will indicate on the employee’s
service card the length of service with the employer. Upon request a casual
employee will also be given a statement setting out the number of days of duty
worked by the employee during the period of the engagement.

Redundancy

NOTE: Redundancy pay is provided for in the NES. See sections 119-123 of the Act. Clause 33
provides industry specific detail and supplements the NES.

33.1

36

Transfer to lower paid duties on redundancy

(@) Clause 33.1 applies if, because of redundancy, an employee is transferred to new
duties to which a lower ordinary rate of pay applies.
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The employer may:

(i) give the employee notice of the transfer of at least the same length as the
employee would be entitled to under section 117 of the Act as if it were a
notice of termination given by the employer; or

(i)  transfer the employee to the new duties without giving notice of transfer or
before the expiry of a notice of transfer, provided that the employer pays the
employee as set out in clause 33.1(c).

If the employer acts as mentioned in clause 33.1(b)(ii), the employee is entitled to a
payment of an amount equal to the difference between the ordinary rate of pay of
the employee (inclusive of all-purpose allowances, shift rates and penalty rates
applicable to ordinary hours) for the hours of work the employee would have worked
in the first role, and the ordinary rate of pay (also inclusive of all-purpose allowances,
shift rates and penalty rates applicable to ordinary hours) of the employee in the
second role for the period for which notice was not given.

Employee leaving during redundancy notice period

()

(b)

(©

An employee given notice of termination in circumstances of redundancy may
terminate their employment during the minimum period of notice prescribed by this
award.

The employee is entitled to receive the benefits and payments they would have
received under clause 33 or under sections 119-123 of the Act had they remained in
employment until the expiry of the notice.

However, the employee is not entitled to be paid for any part of the period of notice
remaining after the employee ceased to be employed.

Job search entitlement

(@)

(b)

(©)
(d)

(€)

Where an employer has given notice of termination to an employee in circumstances
of redundancy, the employee must be allowed time off without loss of pay of up to
one day each week of the minimum period of notice prescribed by section 117(3) of
the Act for the purpose of seeking other employment.

If an employee is allowed time off without loss of pay of more than one day under
clause 33.3(a), the employee must, at the request of the employer, produce proof of
attendance at an interview.

A statutory declaration is sufficient for the purpose of clause 33.3(b).

An employee who fails to produce proof when required under clause 33.3(b) clause is
not entitled to be paid for the time off.

This entitlement applies instead of clause 32.4.
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Interaction of clause 33 with clause 32—Termination of employment
Where the employee’s employment is terminated on the grounds of redundancy, the
employee will be entitled only to the greater of:

(@) notice of termination under clause 32.1 or 32.2; or

(b) notice of termination and severance payments under the NES.

Part-time employees
If a part-time employee’s hours are reduced, without their consent, by more than 25% they
will be entitled to the provisions of clause 33.
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Schedule A—Hours of Work and Related Matters—Teachers employed in
early childhood services operating for at least 48 weeks
per year

[Varied by PR723894]

A.l Ordinary hours of work

A.1.1 A full-time employee’s ordinary hours of work will be 38 per week which may be averaged
over a period of 4 weeks.

[New A.1.2 inserted by PR723894 ppc 20Nov20]
A.1.2 A casual employee’s maximum ordinary hours of work will be 38 hours per week.
[A.1.2 renumbered as A.1.3 by PR723894 ppc 20Nov20]

A.13 The ordinary hours of work will be worked between 6.00 am and 6.30 pm, on any 5 days
between Monday and Friday, and will not exceed 8 hours on any day.

[A.1.3 renumbered as A.1.4 by PR723894 ppc 20Nov20]

A.l4 Subject to the provisions of clause 5—Individual flexibility arrangements, by agreement
between an employer and an employee, an employee may be rostered to work up to a
maximum of 10 hours in any one day.

A.1.5 Breaks between periods of duty
[A.1.4 renumbered as A.1.5 by PR723894 ppc 20Nov20]

(a) Anemployee will be entitled to a minimum break of 10 consecutive hours between
the end of one period of duty and the beginning of the next. This applies in relation
to both ordinary hours and where overtime is worked.

(b) Where an employer requires an employee to continue or resume work without
having a 10 hour break off duty, the employee is entitled to be absent from duty
without loss of pay until a 10 hour break has been taken, or be paid at 200% of the
minimum hourly rate of pay until released from duty.

A.2 Rostered days off

The employer and employee may agree that the ordinary hours of work provided by clause A.1—
Ordinary hours of work will be worked over 19 days in each 4 week period, in which case the
following provisions will apply.

A.2.1 The employee will work 152 hours over 19 days in each 4 week period with one rostered
day off on full pay in each period.

A.2.2 An employee will accrue 24 minutes for each 8 hour day worked to give the employee an
entitlement to take rostered days off.

A.2.3 Each day of paid leave taken by an employee (but not including long service leave, or any
period of stand-down, any public holiday or any period of absence for which workers

MAO000077 39


https://www.fwc.gov.au/documents/awardsandorders/html/pr723894.htm
https://www.fwc.gov.au/documents/awardsandorders/html/pr723894.htm
https://www.fwc.gov.au/documents/awardsandorders/html/pr723894.htm
https://www.fwc.gov.au/documents/awardsandorders/html/pr723894.htm
https://www.fwc.gov.au/documents/awardsandorders/html/pr723894.htm

A2.4

A.2.5

A.2.6

A.2.7

A.2.8

A.2.9

A.2.10

A.2.11

A.2.12

A3

A3.1

40

Educational Services (Teachers) Award 2020

compensation payments apply occurring during any cycle of 4 weeks) will be regarded as a
day worked for the purpose of accruing an entitlement under clause A.2.2.

Rostered days off will not be regarded as part of the employee’s annual leave for any
purpose.

An employee will not be entitled to personal leave in respect of illness whilst on a rostered
day off. In the event of a rostered day off falling on a public holiday, the employer and the
employee will agree on a substitute day.

An employee will not be entitled to more than 12 rostered days off in any 12 months of
consecutive employment.

An employee who is scheduled to take a rostered day off before having worked a complete
4 week cycle will be paid a pro rata amount for the time that the employee has accrued in
accordance with clause A.2.2.

An employee whose employment is terminated in the course of a 4 week cycle will be paid
a pro rata amount for the time that the employee has accrued in accordance with clause
A2.2.

Rostered days off will be determined by mutual agreement between the employer and the
employee, having regards to the needs of the place of employment.

An employee will be advised by the employer at least 4 weeks in advance of the day on
which the employee is to be rostered off duty.

Nothing in clause A.2 will entitle an employee who works less than 38 hours per week to
accumulate rostered days off pursuant to clause A.2.

Where a service operates for less than 48 weeks per year and the employee receives more
than 4 weeks’ paid leave per year, the employee will accrue rostered days off to a
maximum of 7 days in any 12 months of consecutive employment. Any days accrued in
excess of 7 will be subsumed into the period of paid leave.

Breaks
Meal break

(a) Anemployeris required to provide a paid meal break of between 20 and 30
consecutive minutes to an employee who is engaged or rostered to work for more
than 5 hours on a day. Such meal break will start no later than 5 hours after the
employee commenced work on that day.

(b) By agreement with the employer, an employee may leave the premises or elect not
to be on call during the meal break. In that case the meal time will not count as time
worked and nor will payment be made for that time.

(c) Where an employee is called back to perform any duties within the centre or the
break is interrupted for any reason the employee will be paid 150% of the minimum
hourly rate for a minimum of 15 minutes and thereafter to the nearest quarter hour
until an uninterrupted break, or the balance of the break, is taken.
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Non-contact time

()

An employee responsible for programming and planning for a group of children will
be entitled to at least 2 hours’ non-contact time per week for the purpose of
planning, preparing, evaluating and programming activities.

(b)  During non-contact time an employee must not be required to supervise children or
perform other duties directed by the employer.
Overtime

Overtime rates

(a)

(b)

(c)

An employee will be paid overtime for all authorised work performed outside of or in
excess of the ordinary or rostered hours at 150% of the minimum hourly rate for the
first 3 hours and 200% of the minimum hourly rate thereafter.

Despite clause A.4.1(a), part-time employees who agree to work in excess of their
normal hours will be paid at ordinary time for up to 8 hours provided that the
additional time worked is during the ordinary hours of operation of the early
childhood service.

No part-time employee may work in excess of 8 hours in any day without the
payment of overtime.

Time off instead of overtime payment

(a)

(b)

(c)

An employee and employer may agree in writing to the employee taking time off
instead of being paid for a particular amount of overtime that has been worked by
the employee.

Any amount of overtime that has been worked by an employee in a particular pay
period and that is to be taken as time off instead of the employee being paid for it
must be the subject of a separate agreement under clause A.4.2.

An agreement must state each of the following:

(i) the number of overtime hours to which it applies and when those hours were
worked;

(ii) that the employer and employee agree that the employee may take time off
instead of being paid for the overtime;

(iii)  that, if the employee requests at any time, the employer must pay the
employee, for overtime covered by the agreement but not taken as time off, at
the overtime rate applicable to the overtime when worked;

(iv) that any payment mentioned in clause A.4.2(c)(iii) must be made in the next
pay period following the request.

NOTE: An example of the type of agreement required by clause A.4.2 is set out at
Schedule D—Agreement for Time Off Instead of Payment for Overtime—Agreement

o me-Off Instead-of Pavment forOvertime—Aareemen o me-Off lnstead-o
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PaymentforOvertime. There is no requirement to use the form of agreement set out
at Schedule D—Agreement for Time Off Instead of Payment for Overtime—

Aocroeman a ma-O N of P mean o+, me Acroamaen a Mmoo

tastead-ef-PaymentforOvertime. An agreement under clause A.4.2 can also be made
by an exchange of emails between the employee and employer, or by other
electronic means.

The period of time off that an employee is entitled to take is the same as the number
of overtime hours worked.

EXAMPLE: By making an agreement under clause A.4.2 an employee who worked 2
overtime hours is entitled to 2 hours’ time off.

Time off must be taken:
(i) within the period of 6 months after the overtime is worked; and

(i) at atime or times within that period of 6 months agreed by the employee and
employer.

If the employee requests at any time, to be paid for overtime covered by an
agreement under clause A.4.2 but not taken as time off, the employer must pay the
employee for the overtime, in the next pay period following the request, at the
overtime rate applicable to the overtime when worked.

If time off for overtime that has been worked is not taken within the period of 6
months mentioned in clause A.4.2(e), the employer must pay the employee for the
overtime, in the next pay period following those 6 months, at the overtime rate
applicable to the overtime when worked.

The employer must keep a copy of any agreement under clause A.4.2 as an employee
record.

An employer must not exert undue influence or undue pressure on an employee in
relation to a decision by the employee to make, or not make, an agreement to take
time off instead of payment for overtime.

An employee may, under section 65 of the Act, request to take time off, at a time or
times specified in the request or to be subsequently agreed by the employer and the
employee, instead of being paid for overtime worked by the employee. If the
employer agrees to the request then clause A.4.2 will apply, including the
requirement for separate written agreements under clause A.4.2(b) for overtime that
has been worked.

NOTE: If an employee makes a request under section 65 of the Act for a change in
working arrangements, the employer may only refuse that request on reasonable
business grounds (see section 65(5) of the Act).

If, on the termination of the employee’s employment, time off for overtime worked
by the employee to which clause A.4.2 applies has not been taken, the employer
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must pay the employee for the overtime at the overtime rate applicable to the
overtime when worked.

NOTE: Under section 345(1) of the Act, a person must not knowingly or recklessly
make a false or misleading representation about the workplace rights of another
person under clause A.4.2.

Make-up time

An employee may elect, with the consent of the employer, to work make-up time under
which the employee takes time off during ordinary hours, and works those hours at a later
time, during the spread of ordinary hours provided in the award.

Shiftwork

For the purposes only of calculating the shift rates provided for clause A.5:

(a) aweekly rate of pay is calculated by dividing the employee’s annual salary, including
applicable allowances, by 52.18;

(b) adaily rate of pay is calculated by dividing the weekly rate as provided for in
clause A.5.1(a) by 5; and

(c) the rate of pay for a casual is first calculated in accordance with the provisions of
clause 17.5.

A shift rate is payable to employees required to perform shiftwork in accordance with the
following:

Shift % of minimum
hourly rate
Early morning shift (any shift commencing at or after 5.00 am and 110

before 6.00 am)

Afternoon shift (any shift finishing after 6.30 pm and at or before 115
midnight)

Night shift, rotating with day or afternoon shift 117.5
Night shift, non-rotating (any shift finishing after midnight and at or 130

before 8.00 am or any shift commencing at or after midnight and
before 5.00 am which does not rotate or alternate with other shifts
so as to give the employee at least one third of their shifts off night
shift in each roster cycle)

Saturday 125
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Annual leave

Annual leave in advance

(a)

(b)

(c)

(d)

An employer and employee may agree in writing to the employee taking a period of
paid annual leave before the employee has accrued an entitlement to the leave.

An agreement must:

(i) state the amount of leave to be taken in advance and the date on which leave
is to commence; and

(ii) be signed by the employer and employee and, if the employee is under
18 years of age, by the employee’s parent or guardian.

NOTE: An example of the type of agreement required by clause A.6.1 is set out at
Schedule E—Agreement to Take Annual Leave in Advance. There is no requirement
to use the form of agreement set out at Schedule E—Agreement to Take Annual
Leave in Advance.

The employer must keep a copy of any agreement under clause A.6.1 as an employee
record.

If, on the termination of the employee’s employment, the employee has not accrued
an entitlement to all of a period of paid annual leave already taken in accordance
with an agreement under clause A.6.1, the employer may deduct from any money
due to the employee on termination an amount equal to the amount that was paid
to the employee in respect of any part of the period of annual leave taken in advance
to which an entitlement has not been accrued.

Cashing out of annual leave

(a)

(b)

(c)

(d)

(e)

(f)

Paid annual leave must not be cashed out except in accordance with an agreement
under clause A.6.2.

Each cashing out of a particular amount of paid annual leave must be the subject of a
separate agreement under clause A.6.2.

An employer and an employee may agree in writing to the cashing out of a particular
amount of accrued paid annual leave by the employee.

An agreement under clause A.6.2 must state:

(i) the amount of leave to be cashed out and the payment to be made to the
employee for it; and

(ii)  the date on which the payment is to be made.

An agreement under clause A.6.2 must be signed by the employer and employee
and, if the employee is under 18 years of age, by the employee’s parent or guardian.

The payment must not be less than the amount that would have been payable had
the employee taken the leave at the time the payment is made.
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(g) Anagreement must not result in the employee’s remaining accrued entitlement to
paid annual leave being less than 4 weeks.

(h) The maximum amount of accrued paid annual leave that may be cashed out in any
period of 12 months is 2 weeks.

(i) The employer must keep a copy of any agreement under clause A.6.2 as an employee
record.

NOTE 1: Under section 344 of the Act, an employer must not exert undue influence or
undue pressure on an employee to make, or not make, an agreement under clause A.6.2.

NOTE 2: Under section 345(1) of the Act, a person must not knowingly or recklessly make a
false or misleading representation about the workplace rights of another person under
clause A.6.2.

NOTE 3: An example of the type of agreement required by clause A.6.2 is set out at
Schedule F—Agreement to Cash Out Annual Leave. There is no requirement to use the form
of agreement set out at Schedule F—Agreement to Cash Out Annual Leave.

Excessive leave accruals: general provision

NOTE: Clauses A.6.3 to A.6.5 contain provisions, additional to the NES, about the taking of
paid annual leave as a way of dealing with the accrual of excessive paid annual leave. See
Part 2.2, Division 6 of the Act.

(a) Anemployee has an excessive leave accrual if the employee has accrued more than
8 weeks’ paid annual leave.

(b) If an employee has an excessive leave accrual, the employer or the employee may
seek to confer with the other and genuinely try to reach agreement on how to
reduce or eliminate the excessive leave accrual.

(c) Clause A.6.4 sets out how an employer may direct an employee who has an excessive
leave accrual to take paid annual leave.

(d) Clause A.6.5 sets out how an employee who has an excessive leave accrual may
require an employer to grant paid annual leave requested by the employee.

Excessive leave accruals: direction by employer that leave be taken

(a) If an employer has genuinely tried to reach agreement with an employee under
clause A.6.3(b) but agreement is not reached (including because the employee
refuses to confer), the employer may direct the employee in writing to take one or
more periods of paid annual leave.

(b) However, a direction by the employer under clause A.6.4(a):

(i) is of no effect if it would result at any time in the employee’s remaining
accrued entitlement to paid annual leave being less than 6 weeks when any
other paid annual leave arrangements (whether made under clause A.6.3,
A.6.4 or A.6.5 or otherwise agreed by the employer and employee) are taken
into account; and
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(ii)  must not require the employee to take any period of paid annual leave of less
than one week; and

(iii) must not require the employee to take a period of paid annual leave beginning
less than 8 weeks, or more than 12 months, after the direction is given; and

(iv) must not be inconsistent with any leave arrangement agreed by the employer
and employee.

The employee must take paid annual leave in accordance with a direction under
clause A.6.4(a) that is in effect.

An employee to whom a direction has been given under clause A.6.4(a) may request
to take a period of paid annual leave as if the direction had not been given.

NOTE 1: Paid annual leave arising from a request mentioned in clause A.6.4(d) may result in
the direction ceasing to have effect. See clause A.6.4(b)(i).

NOTE 2: Under section 88(2) of the Act, the employer must not unreasonably refuse to
agree to a request by the employee to take paid annual leave.

Excessive leave accruals: request by employee for leave

(a)
(b)

(c)

(d)

Clause A.6.5 comes into operation from 24 May 2018.

If an employee has genuinely tried to reach agreement with an employer under
clause A.6.3(b) but agreement is not reached (including because the employer
refuses to confer), the employee may give a written notice to the employer
requesting to take one or more periods of paid annual leave.

However, an employee may only give a notice to the employer under clause A.6.5(b)
if:

(i) the employee has had an excessive leave accrual for more than 6 months at
the time of giving the notice; and

(ii) the employee has not been given a direction under clause A.6.4(a) that, when
any other paid annual leave arrangements (whether made under clause A.6.3,
A.6.4 or A.6.5 or otherwise agreed by the employer and employee) are taken
into account, would eliminate the employee’s excessive leave accrual.

A notice given by an employee under clause A.6.5(b) must not:

(i) if granted, result in the employee’s remaining accrued entitlement to paid
annual leave being at any time less than 6 weeks when any other paid annual
leave arrangements (whether made under clause A.6.3, A.6.4 or A.6.5 or
otherwise agreed by the employer and employee) are taken into account; or

(ii)  provide for the employee to take any period of paid annual leave of less than
one week; or

(iii)  provide for the employee to take a period of paid annual leave beginning less
than 8 weeks, or more than 12 months, after the notice is given; or
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(iv) be inconsistent with any leave arrangement agreed by the employer and
employee.

An employee is not entitled to request by a notice under clause A.6.5(b) more than 4
weeks’ paid annual leave in any period of 12 months.

The employer must grant paid annual leave requested by a notice under clause
A.6.5(b).
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Schedule B—Summary of Rates of Pay
[Varied by PR723627; corrected byPR723865; varied by PR729336]

NOTE: A transitional pay equity order taken to have been made pursuant to item 30A of Schedule 3A
to the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth) has effect in
accordance with that item. A relevant transitional pay equity order operates in Queensland as
provided for in item 30A (6) and (7).

B.1 Casual employees

B.1.1 Casual employees—full day rates

[B.1.1 varied by PR729336 ppc 01Jul21]

All Teachers employed in early childhood services operating for at least 48 weeks
employees per year (Schedule A)
(excluding
Schedule A)
Full day rate | Full day Early Afternoon Night shift Night Saturday
rate morning shift3 (rotating)* (non-
shift? rotating)®

% of casual full day rate®

100% 100% 110% 115% 117.5% 130% 125%
$ $ $ $ $ $ $

Level 1 292.42 304.12 334.53 349.74 357.34 395.36 380.15
Level 2 319.63 33241 365.65 382.27 390.58 432.13 415.51
Level 347.96 361.87 398.06 416.15 425.20 470.43 452.34
31
Level 4 376.29 391.34 430.47 450.04 459.82 508.74 489.18
Level 5 404.62 420.80 462.88 483.92 494.44 547.04 526.00

1Where an employee is engaged for less than 5 consecutive days, the minimum rate payable to a
casual employee will be no higher than the wage at Level 3.

2Early morning shift means a shift commencing at or after 5.00 am and before 6.00 am.
3 Afternoon shift means a shift finishing after 6.30 pm and at or before midnight.

4 Night shift (rotating) means a shift finishing after midnight and at or before 8.00 am, or a shift
commencing at or after midnight and before 5.00 am, which rotates with day or afternoon shifts.
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®Night shift (non-rotating) means a shift finishing after midnight and at or before 8.00 am, or a shift
commencing at or after midnight and before 5.00 am, which does not rotate or alternative with
other shifts so as to give the employee at least one third of their shift off night shift in each roster
cycle.

6The casual full day rate for teachers employed in early childhood services operating for at least 48
weeks per year (Schedule A) incorporates an additional 4% as per clause 17.2.

B.1.2 Casual employees—half day rates

[B.1.2 renamed and substituted by PR723627; corrected by PR723865 ppc 01Nov20; varied by PR729336 ppc
01Jul21]]

All employees

(excluding

Schedule A)

All employees Half day rate
$

Level 1 146.21
Level 2 159.81
Level 3? 173.98
Level 4 188.15
Level 5 202.31

1Where an employee is engaged for less than 5 consecutive days, the minimum rate payable to a
casual employee will be no higher than the wage at Level 83.

B.1.3 Casual employees—minimum rates of pay for teachers employed in early childhood
services NOT operating for at least 48 weeks per year

[B.1.3 inserted by PR723627 ppc 01Nov20; varied by PR729336 ppc 01Jul21]]

Level 2-hour rate 4-hour rate
$ $
Level 1 76.96 153.92
Level 2 84.12 168.24
Level 3! 91.56 183.12
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Level 2-hour rate 4-hour rate
$ $

Level 4 99.02 198.04

Level 5 106.48 212.96

1Where an employee is engaged for less than 5 consecutive days, the minimum rate payable to a
casual employee will be no higher than the wage at Level 83.

B.1.4 Casual employees—minimum rates of pay for teachers employed in early childhood
services operating for at least 48 weeks per year

[B.1.4 inserted by PR723627 ppc 01Nov20; varied by PR729336 ppc 01Jul21]]

Level 2-hour rate 4-hour rate Overtime - first Overtime -
3 hours after 3 hours

% of minimum hourly rate

100% 100% 150% 200%

$ $ $ $
Level 1 80.04 160.08 60.03 80.04
Level 2 87.48 174.96 65.61 87.48
Level 3* 95.22 190.44 71.42 95.22
Level 4 102.98 205.96 77.24 102.98
Level 5 110.74 221.48 83.06 110.74

Where an employee is engaged for less than 5 consecutive days, the minimum rate payable to a
casual employee will be no higher than the wage at Level 83.
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Schedule C—Summary of Monetary Allowances
[Varied by PR729336]

Wage-related allowances

[C.1.1 varied by PR729336 ppc 01Jul21]

See clause 19—Allowances for full details of allowances payable under this award.

The following wage-related allowances are based on the standard rate as defined in clause
2—Definitions as the minimum annual rate applicable to Level 1 in clause 17.1=

$53,73161,034.

Allowance

Director's allowance:

Level 1

Level 2

Level 3

Leadership allowance:

Level 1A

Level 1B

Level 1C

Level 2A

Level 2B

Level 2C

Clause % of
standard
rate

19.2(b)

11.5

14.25

17.3

19.3(g)(i)

8.0

7.0

6.3

5.5

4.75

4.0
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7018.916%7
964

8697.35765
557

10558.8892
9546

4882.72429
848

4272.38376
7

3845.14338
5:05

3356.87295
521

2899.12255
222

2441.36214
924

Payable

perannum

perannum

per annum

per annum

per annum

per annum

perannum

per annum

perannum
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Level 3A 2.75 1678.44447  per annum
e

Level 3B 2.35 1434.30126 per annum
1E2

Level 3C 1.6 976.54855-7 = per annum

o
Educational leader 19.4(b)(c) 6.3 3845.14 per annum
allowance

Adjustment of wage-related allowances

Wage-related allowances are adjusted in accordance with increases to wages and are based
on percentage of the standard rate as specified.

Expense-related allowances

The following expense-related allowances will be payable to employees in accordance with
clause 19.4:

Allowance Clause S Payable

Vehicle allowance—use of 194 0.80 per km?
own vehicle—motor car

Vehicle allowance—use of 194 0.27 per km?
own vehicle—motorcycle

1With a maximum payment up to 400 km per week.
Adjustment of expense-related allowances

(a) Atthe time of any adjustment to the standard rate, each expense-related allowance
will be increased by the relevant adjustment factor. The relevant adjustment factor
for this purpose is the percentage movement in the applicable index figure most
recently published by the Australian Bureau of Statistics since the allowance was last
adjusted.

(b) The applicable index figure published by the Australian Bureau of Statistics for the
Eight Capitals Consumer Price Index (Cat No. 6401.0), as follows:

Allowance Applicable Consumer Price Index figure

Vehicle allowance Private motoring sub-group
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Schedule D—Agreement for Time Off Instead of Payment for Overtime

| Link to PDF copy of Agreement for Time Off Instead of Payment for Overtime.

Name of employee:

Name of employer:

The employer and employee agree that the employee may take time off instead of being paid for
the following amount of overtime that has been worked by the employee:

Date and time overtime started: / /20 am/pm
Date and time overtime ended: / J20 am/pm
Amount of overtime worked: hours and minutes

The employer and employee further agree that, if requested by the employee at any time, the
employer must pay the employee for overtime covered by this agreement but not taken as time
off. Payment must be made at the overtime rate applying to the overtime when worked and must
be made in the next pay period following the request.

Signature of employee:

Date signed: / __J20

Name of employer representative:

Signature of employer representative:

Date signed: / J20
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Schedule E—Agreement to Take Annual Leave in Advance

| Link to PDF copy of Agreement to Take Annual Leave in Advance.

Name of employee:

Name of employer:

The employer and employee agree that the employee will take a period of paid annual leave
before the employee has accrued an entitlement to the leave:

The amount of leave to be taken in advance is: hours/days

The leave in advance will commence on: / /20

Signature of employee:

Date signed: / J20

Name of employer representative:

Signature of employer representative:

Date signed: / J20

[If the employee is under 18 years of age - include:]
| agree that:

if, on termination of the employee’s employment, the employee has not accrued an
entitlement to all of a period of paid annual leave already taken under this agreement, then
the employer may deduct from any money due to the employee on termination an amount
equal to the amount that was paid to the employee in respect of any part of the period of
annual leave taken in advance to which an entitlement has not been accrued.

Name of parent/guardian:

Signature of parent/guardian:

Date signed: / /20
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Schedule F—Agreement to Cash Out Annual Leave

| Link to PDF copy of Agreement to Cash Out Annual Leave.

Name of employee:

Name of employer:

The employer and employee agree to the employee cashing out a particular amount of the
employee’s accrued paid annual leave:

The amount of leave to be cashed out is: hours/days

The payment to be made to the employee for the leave is: $ subject to deduction of income

tax/after deduction of income tax (strike out where not applicable)

The payment will be made to the employee on: / /20

Signature of employee:

Date signed: / /20

Name of employer representative:

Signature of employer representative:

Date signed: /[ J20__

Include if the employee is under 18 years of age:

Name of parent/guardian:

Signature of parent/guardian:

Date signed: / __J20__
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Schedule G—Part-day Public Holidays

G.1

G.2

G.3

58

This schedule operates where this award otherwise contains provisions dealing with public
holidays that supplement the NES.

Where a part-day public holiday is declared or prescribed between 6.00 pm and midnight,
or 7.00 pm and midnight on Christmas Eve (24 December in each year) or New Year’s Eve
(31 December in each year) the following will apply on Christmas Eve and New Year’s Eve
and will override any provision in this award relating to public holidays to the extent of the
inconsistency:

(a)

(b)

(c)

(d)

(e)

(f)

(8)

All employees will have the right to refuse to work on the part-day public holiday if
the request to work is not reasonable or the refusal is reasonable as provided for in
the NES.

Where a part-time or full-time employee is usually rostered to work ordinary hours
on the declared or prescribed part-day public holiday but as a result of exercising
their right under the NES does not work, they will be paid their ordinary rate of pay
for such hours not worked.

Where a part-time or full-time employee is usually rostered to work ordinary hours
on the declared or prescribed part-day public holiday but as a result of being on
annual leave does not work, they will be taken not to be on annual leave during the
hours of the declared or prescribed part-day public holiday that they would have
usually been rostered to work and will be paid their ordinary rate of pay for such
hours.

Where a part-time or full-time employee is usually rostered to work ordinary hours
on the declared or prescribed part-day public holiday, but as a result of having a
rostered day off (RDO) provided under this award, does not work, the employee will
be taken to be on a public holiday for such hours and paid their ordinary rate of pay
for those hours.

Excluding annualised salaried employees to whom clause G.2(f) applies, where an
employee works any hours on the declared or prescribed part-day public holiday they
will be entitled to the appropriate public holiday penalty rate (if any) in this award for
those hours worked.

Where an employee is paid an annualised salary under the provisions of this award
and is entitled under this award to time off in lieu or additional annual leave for work
on a public holiday, they will be entitled to time off in lieu or pro-rata annual leave
equivalent to the time worked on the declared or prescribed part-day public holiday.

An employee not rostered to work on the declared or prescribed part-day public
holiday, other than an employee who has exercised their right in accordance with
clause G.2(a), will not be entitled to another day off, another day’s pay or another
day of annual leave as a result of the part-day public holiday.

An employer and employee may agree to substitute another part-day for a part-day that
would otherwise be a part-day public holiday under the NES.
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This schedule is not intended to detract from or supplement the NES.

Schedule H— Classification system prior to the classification structure

transition date

H.1 Prior to the classification structure transition date, the minimum wage that was payable to
a full-time employee was determined in accordance with the provisions of subclauses 14.5,
14.6, H.2 and the following table:
Classification Minimum annual rate
(full-time employee)
$
Level 1 53,731
Level 2 54,838
Level 3 56,330
Level 4 58,361
Level 5 60,395
Level 6 62,288
Level 7 64,180
Level 8 66,212
Level 9 68,247
Level 10 70,279
Level 11 72,314
Level 12 74,344
H.2 Pre transition Progression Provisions
H.2.1 An employee who was 3 year trained commenced on Level 1 of the wage scale in subclause
H.1 and progressed according to normal years of service to Level 12 of the scale.
H.2.2 An employee who was 4 year trained commenced on Level 3 of the wage scale in subclause

H.1 and progressed according to normal years of service to Level 12.
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An employee who was 5 year trained commenced on Level 4 of the wage scale in subclause

H.2.4

H.1 and progressed according to hormal years of service to Level 12 of the scale.

All other teachers and 2 year trained teachers as defined in clause 2—Definitions

H.3

commenced on Level 1 of the wage scale in subclause H.1 and progressed according to
normal years of service to a maximum of Level 5.

Definitions

H.3.1

For the purposes of this Schedule, the following definitions apply:

5 vear trained teacher means a teacher who has completed a degree in education or early

H.3.2

childhood education that requires 4 years of full-time study at an Australian university and
in addition has completed a postgraduate degree at an Australian university requiring at
least one year of full-time study, or the equivalent as determined by the National Office of
Overseas Skills Recognition, or the relevant State or Territory teacher registration authority,
or in the case of early childhood teachers the relevant licensing and accreditation authority.

4 year trained teacher means a teacher who has completed a degree in education or early

H.3.3

childhood education that requires 4 years of full-time study at an Australian university or
the equivalent as determined by the National Office of Overseas Skills Recognition, or the
relevant State or Territory teacher registration authority, or in the case of early childhood
teachers the relevant licensing and accreditation authority.

3 year trained teacher means a teacher who has completed a degree in education or early

H.3.4

childhood education that requires 3 years of full-time study at an Australian university or
the equivalent as determined by the National Office of Overseas Skills Recognition, or the
relevant State or Territory teacher registration authority, or in the case of early childhood
teachers the relevant licensing and accreditation authority.

2 vear trained teacher means any teacher employed in the children’s services and early

60

childhood education industry as at the commencement of this award who has completed a
2 vear full-time course in early childhood education and who has been recognised as an
early childhood teacher by the relevant State or Territory licensing and accreditation

authority.
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