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Welcome to our new website 
 
We launched our new website on 13 February 2022. The launch is the culmination of 
months of research, testing and development. You (our users) have been the central 
focus. We have aimed to build a website that helps you find the information and 
resources you need to access our services as quickly and simply as possible. 
 
We have been through an extensive user research exercise to understand the 
challenges our different user groups face. Through the project we have worked to 
overcome these challenges. The new website has been through rigorous user testing 
and the results have shown a big improvement in user experience. 
 
The key features of the new site include: 

• New visual design 
• Updated information structure based on user research and testing 
• Tool tips for complex words 
• Key content areas re-written in plain language 
• New process maps for key case types 
• Improved search capability of website content and Commission documents  
• Establishing systems that facilitate our ongoing digital transformation   

 
This new website is not the final step. Over the coming months, we will continue to 
release more information and functionality. This will further improve your experience 
in accessing our information and services. 
 
We encourage you to navigate the site and provide feedback. This will help us to 
continue meeting your needs. You can use the form at the bottom of each webpage to 
provide your feedback. 
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Decisions of the Fair Work Commission 
The summaries of decisions contained in this Bulletin are not a 
substitute for the published reasons for the Commission's decisions 
nor are they to be used in any later consideration of the Commission's 
reasons. 
Summaries of selected decisions signed and filed during the week ending Friday, 11 
February 2022. 

 1 RIGHT OF ENTRY – revocation of permit – ss.510, 604 Fair Work 
Act 2009 – permission to appeal – Full Bench – appellant sought 
permission to appeal against decision not to revoke a union 
official's entry permit – Commission at first instance concluded 
that it would be unreasonable in all circumstances to suspend or 
revoke the union official's entry permit and that the Commission 
was not required to take any action in respect of that entry permit 
under s.501(1) FW Act – appellant contended the Commission 
erred on 2 grounds in reaching its decision – first by applying the 
wrong test and effectively replacing, or unduly limiting, the 
consideration of whether it would be 'harsh or unreasonable' to 
suspend or revoke an entry permit (s.510(2)) only to 
circumstances where it would be 'protective and corrective' to do 
so – second by failing to properly consider the 'protective' function 
s.510 by only taking into account the union official's personal 
circumstances and not broader considerations – appellant 
submitted on second ground that the Commission was required to 
take into account the need to send a message of deterrence to all 
other permit holders that they cannot engage in behaviour similar 
to that of the union official's and continue to enjoy privileges as a 
permit holder without interruption – appellant contended that by 
reason of grounds 1 and/or 2, the Commission erred in finding 
that it would be 'unreasonable' to revoke or suspend the union 
official's entry permit and erred in taking no action under s.510(1) 
– Full Bench did not consider that the appeal gave rise to any 
issue of significance concerning interpretation of s.510 – held that 
consideration in decision at first instance constituted a correct 
statement of the interpretation and application of s.510 – noted 
that appellant did not contest the correctness of those 
propositions – found it would serve no purpose to grant 
permission to appeal to consider those matters further – on first 
appeal ground, Full Bench held that undertaking evaluative 
judgment required by s.510(2) in a manner informed by the 
object of the provision was not a substitution of the statutory test 
established by the test of s.510(2) – found that appellant's first 
contention of error was without merit and had no reasonable 
prospects of success – on second appeal ground, Full Bench held 
that appellant did not advance a persuasive argument that the 
Commission is required under s.510(2) to take into account the 
need for general deterrence – noted that the object of s.510 is 
protective rather than punitive – found that appellant's second 
contention of error was contrary to the case advanced at first 
instance and there was no basis to conclude that need for general 
deterrence in respect of the official's contravention must again be 
taken into account – permission to appeal refused. 

Appeal by Australian Building and Construction Commissioner against decision of 
Gostencnik DP of 27 October 2021 [[2021] FWC 6198] Re: Savage & Ors  

C2021/7781 [2022] FWCFB 10 
Hatcher VP Sydney 7 February 2022 

http://www.fwc.gov.au/documents/decisionssigned/html/2021fwc6198.htm
http://www.fwc.gov.au/documents/decisionssigned/html/2022fwcfb10.htm
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Asbury DP 
Saunders DP 
 

 2 CASE PROCEDURES – referral to Full Bench – s.615 Fair Work Act 
2009 – applicant lodged a general protections application 
involving dismissal on 4 January 2022 – on 21 January 2022, 
applicant made an application under s.615 of the Fair Work Act to 
have questions referred to a Full Bench (referral application) – 
referral application was revised on 24 January 2022 – questions 
relate to the lawfulness and reasonableness of respondent's 
direction to all front line and airport-based team members to be 
vaccinated against COVID-19 by 15 November 2021 – applicant 
submitted that her general protections dispute could not be 
resolved at conciliation conference unless the questions in the 
referral application are first ruled on by a Full Bench – President of 
the Commission noted that it was well-settled that s.615 confers a 
broad discretion on the President to direct that a function or 
power of the Commission be exercised by a Full Bench, but that 
does not mean the President can direct a Full Bench to perform a 
function or exercise a power outside the Commission's jurisdiction 
– President concluded that Commission did not have jurisdiction 
to determine the questions posed in the referral application – FW 
Act limits how the Commission can deal with general protections 
applications involving dismissal – s.368 confers non-determinative 
powers on Commission to deal with general protections dismissal 
disputes (such as by conference) and Commission only has 
jurisdiction to arbitrate (that is, to hear and make a binding 
determination) if the preconditions in s.369(1) are satisfied – 
s.369(1) requires that the Commission has issued a certificate 
under s.368(3) and that both applicant and respondent, within 14 
days after certificate was issued, have notified the Commission 
that they agree to the Commission arbitrating the dispute – 
President noted that no s.368(3) certificate has been issued, and 
the preconditions in s.369(1) have not been satisfied – President 
concluded that it was not necessary to determine whether a Full 
Bench ruling on the questions in the referral application would 
involve an impermissible exercise of judicial power by the 
Commission – President nonetheless stated that to the extent that 
the applicant sought 'relief in the form of a declaration of existing 
legal rights, such as whether the Respondent has breached a 
provision of the FW Act, granting such relief would involve the 
exercise of judicial power. Determining existing legal rights is a 
matter for the courts.' [DP World Melbourne Ltd] – President also 
stated that the Commission 'may form an opinion about existing 
legal rights as a step in arriving at the ultimate conclusions on 
which it determines the future rights of the parties, but such an 
opinion does not bind the parties and cannot operate as a binding 
declaration of rights.' [Re Cram; Ex parte Newcastle Wallsend 
Coal Co P/L] – referral application dismissed  

Le v Virgin Australia Airlines P/L  

C2022/301 [2022] FWC 269 
Ross J Melbourne 10 February 2022 
 

 3 ENTERPRISE AGREEMENTS – dispute about matter arising under 
agreement – paid personal leave – mandatory vaccination – 
ss.99, 739 Fair Work Act 2009 – application to deal with dispute 
regarding entitlement to paid personal leave under Nurses and 
Midwives (Victorian Public Sector) (Single Interest Employers) 

http://www.fwc.gov.au/documents/decisionssigned/html/2022fwc269.htm
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Enterprise Agreement 2016-2020 – applicant was an associate 
nurse unit manager – from 8 October 2021, respondent was 
subject to directions issued by Victorian Chief Health Officer 
regarding mandatory COVID-19 vaccination for workers at its 
facility – directions require respondent to take all reasonable steps 
to ensure that, from 15 October 2021, unvaccinated workers, 
other than excepted persons, do not work on premises of facility – 
however, respondent was permitted to allow unvaccinated 
workers onsite if they had a booking to receive a vaccine such 
that they would be partially vaccinated by 29 October 2021 – 
applicant is unvaccinated and not an excepted person – on 15 
October 2021, applicant obtained a medical certificate certifying 
she was unfit for work due to illness until 12 November 2021 – on 
19 October 2021, respondent told applicant that because she did 
not provide evidence of vaccination or a booking by 15 October, 
she would be stood down and was not entitled to sick leave – 
respondent told applicant that if she did not provide evidence of 
her vaccination status by 28 October 2021, respondent would 
consider she was unable to perform the inherent requirements of 
her position and she would no longer be paid – on 12 November 
2021, applicant provided a further medical certificate certifying 
she was medically unfit for work until 10 December 2021 – 
applicant submitted she is entitled to paid personal leave due to 
personal illness or injury from 28 October 2021 to 10 December 
2021 under Agreement and that she complied with evidentiary 
requirements by providing medical certificates – applicant 
submitted that while she is on paid personal leave, she is excused 
from attending work and therefore excluded from respondent's 
obligations under the Chief Health Officer's directions to preclude 
her from attending workplace – respondent submitted applicant 
has no entitlement to such leave as under Agreement the 
entitlement to paid personal leave is based on number of ordinary 
hours the employee would have worked on days on which the 
leave was taken, and as respondent is not legally permitted to 
allow applicant to work on premises and she cannot carry out her 
role from home, the number of ordinary hours she would have 
worked is zero – Commission held respondent's construction of 
personal leave provision of Agreement was correct – Commission 
found that the evident purpose of the personal leave provision in 
the Agreement is to ensure employees are paid for absences for 
the period that the employee would otherwise have been required 
or permitted and ready, willing and able to work ordinary hours – 
Commission held applicant was not 'required' or 'permitted' to 
attend work after 29 October 2021 because the directions 
imposed by the Chief Health Officer meant that the respondent 
could not lawfully permit applicant to work at its facilities, nor was 
applicant 'ready, willing or able' to work – since 28 October, 
applicant would not have worked any ordinary hours on the days 
that purported leave was taken – Commission held applicant's 
absence from work since 29 October was not the exercise of a 
leave entitlement and she had no entitlement under Agreement to 
be paid for purported personal leave taken after 29 October – 
application dismissed. 

Wilkinson v Eastern Health 

C2021/7638 [2022] FWC 260 
Gostencnik DP Melbourne 10 February 2022 
 
 

http://www.fwc.gov.au/documents/decisionssigned/html/2022fwc260.htm
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 4 TERMINATION OF EMPLOYMENT – termination at initiative of 
employer – mandatory vaccination – s.394 Fair Work Act 2009 – 
applicant lodged unfair dismissal application – respondent raised 
jurisdictional objection that applicant was not dismissed – before 
alleged dismissal, applicant was a casual employee who worked as 
a cabinetmaker – Victorian Government issued Directions 
requiring certain workers to be vaccinated against COVID-19 – 
respondent's understanding of the Government Directions was 
that employees could not enter a construction site after 23 
September 2021 unless they had their first vaccine dose, or a 
booking or a medical exemption – on around 17 September 2021, 
respondent sent correspondence to its employees including 
applicant, which advised of the Government Directions' restriction 
on attending building sites – it was uncontested that applicant 
rarely entered building sites – applicant estimated that he spent 
99% of his time working in the respondent's factory – on 28 
September 2021, applicant sent correspondence to respondent 
raising concerns about the vaccine – applicant stopped coming to 
work on 14 October 2021 – respondent understood that from 15 
October 2021, the Government Directions prohibited employees 
from entering respondent's factory and office unless they were 
vaccinated – applicant argued that the correspondence received 
from respondent on 17 September was notification that he was 
dismissed, and that his dismissal took effect on 15 October – 
respondent submitted that applicant remained employed with 
respondent but was suspended without pay until further notice – 
Commission found no evidence that applicant's employment had 
been terminated at respondent's initiative, within meaning of 
s.386(1)(a) of the Fair Work Act – rather, respondent has 'left the 
door open' for applicant to return to work if he is able to do so – 
both parties accepted that in the week prior to 15 October, 
applicant was not told he had been suspended but was told he 
was not allowed on the premises after 15 October unless he met 
the vaccination requirements in the Government Directions – 
Commission was satisfied that the Government Directions applied 
such that applicant was required by 15 October 2021 to have a 
first dose or a booking or a medical exemption – Commission 
found there was no forced resignation under s.386(1)(b) – 
respondent merely complied with the Government Directions – 
Commission concluded that applicant heeded the Government 
Directions and chose not to attend a workplace that he was by 
then not permitted to enter due to the Government Directions – 
applicant has not been dismissed – Commission found that 
respondent was no longer offering work to applicant and this was 
consistent with applicant's status as a casual employee and the 
fact that he is unable to hold himself out as being available for 
work – application dismissed  

Lord v Amywood P/L t/a Central Kitchens 

U2021/9870 [2022] FWC 243 
Wilson C Melbourne 7 February 2022 
 

 5 TERMINATION OF EMPLOYMENT – incapacity – inherent 
requirements – mandatory vaccination – s.394 Fair Work Act 2009 
– applicant lodged unfair dismissal application – applicant was a 
Mixed Plant Operator who worked at respondent's facility in Colac 
– Victorian Government issued public health orders requiring 
manufacturing workers to be vaccinated against COVID-19 in 
order to work on site, unless they had a valid medical exemption 

http://www.fwc.gov.au/documents/decisionssigned/html/2022fwc243.htm
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– applicant's employment was terminated because he chose not 
to be vaccinated – respondent told its employees that from 15 
October 2021, unvaccinated employees without a valid medical 
exemption could not work at any site, may be unable to meet the 
inherent requirements of their role, and may have their 
employment terminated – applicant provided medical certificate 
on 13 October 2021, but respondent determined that it did not 
meet the exemption criteria specified in the Government's public 
health orders because it did not certify that applicant was unable 
to receive a COVID-19 vaccine due to a medical contraindication 
or acute medical illness and it was not clear that the doctor who 
issued it was a medical practitioner as defined in the orders – 
respondent subsequently found out that the doctor who issued the 
certificate has been suspended by the Australian Health 
Practitioner Regulation Agency and can no longer practice in 
Australia – respondent advised applicant by letter on 14 October 
2021 that the medical certificate did not meet the requirements of 
the Government public health orders – respondent gave applicant 
a copy of the public health orders, a letter for the doctor 
explaining what was required for a valid exemption, and a consent 
form for the disclosure of applicant's medical information to 
respondent – applicant refused to sign consent form for privacy 
reasons – respondent offered to arrange and pay for an 
appointment with an independent medical specialist who was 
eligible to provide advice regarding exemptions – applicant was 
advised in writing on 14 October that he was suspended without 
pay from 15 October and was asked to provide a valid medical 
exemption by 22 October 2021 – applicant did not provide any 
further medical exemption information – late in the evening of 14 
October, applicant asked to take long service leave so he had 
more time for another drug to become available or for the vaccine 
mandate to end – respondent refused leave request – respondent 
submitted that: it was uncertain whether applicant could meet the 
requirements of the Government public health orders and 
therefore be able to perform his role; long service leave was not a 
viable option to avoid the public health orders because the 
Government indicated the vaccination requirements would be 
long-term; and the respondent was short-staffed and could not 
operationally accommodate any leave requests or absences – 
respondent did not accept any other leave requests from other 
employees who had been suspended as a result of the public 
health orders – applicant argued that under the Long Service 
Leave Act 2018 (Vic) an employer can only refuse a request if it 
has reasonable business grounds, which the respondent did not 
have – on 22 October 2021, applicant was told if he did not 
provide evidence of a first dose or valid medical exemption, 
respondent would assess his ongoing employment – on 25 
October, applicant confirmed he did not intend to be vaccinated – 
respondent terminated applicant's employment on the basis he 
was legally unable to perform his duties on site, which was a 
requirement of his role – respondent took a consistent approach 
with all employees who chose not to be vaccinated and did not 
have a valid exemption – there were more than a dozen other 
employees whose employment was terminated – Commission 
found that the Government's public health orders prohibited 
respondent from allowing applicant to work on site from 15 
October 2021 unless applicant was at least partially vaccinated or 
had a valid medical exemption – found that applicant was 
therefore unable to fulfil his role, which could only be performed 
on site, and there were no suitable alternative duties available – 
respondent had a valid reason to terminate applicant's 
employment – Commission was satisfied that respondent's refusal 
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to grant long service leave request was made on reasonable 
business grounds – Commission found that respondent afforded 
procedural fairness to applicant prior to terminating his 
employment – applicant was given ample opportunity to provide a 
valid medical exemption – Commission concluded that dismissal 
was not harsh, unjust or unreasonable and not unfair – 
application dismissed  

Edwards v Regal Cream Products P/L 

U2021/10166 [2022] FWC 257 
O'Neill C Melbourne 9 February 2022 

 Other Fair Work Commission decisions of note  

Hirigoyen v Adventist Healthcare Limited  

CASE PROCEDURES – referral to Full Bench – s.615 Fair Work Act 2009 – applicant 
lodged a general protections application involving dismissal on 22 October 2021 – on 
19 January 2022, Commission issued a certificate under s.368(3)(a) of the Fair Work 
Act in the general protections matter – that same day, applicant applied under s.615 
FW Act to have a question referred to a Full Bench – question related to directions 
that were issued to employees requiring them to be vaccinated against COVID-19 
(referral application) – President of the Commission noted that it was well-settled that 
s.615 confers a broad discretion on the President to direct that a function or power of 
the Commission be exercised by a Full Bench, but that does not mean the President 
can direct a Full Bench to perform a function or exercise a power outside the 
Commission's jurisdiction – President concluded that Commission did not have 
jurisdiction to determine the question posed in the referral application – FW Act limits 
how the Commission can deal with general protections applications involving 
dismissal – s.368 confers non-determinative powers on Commission to deal with 
general protections dismissal disputes and Commission only has jurisdiction to 
arbitrate (that is, to hear and make a binding determination) if the preconditions in 
s.369(1) are satisfied – s.369(1) requires that the Commission has issued a 
certificate under s.368(3) and that both applicant and respondent, within 14 days 
after certificate was issued, have notified the Commission that they agree to the 
Commission arbitrating the dispute – President noted that respondent in this case has 
not notified Commission that it agrees to Commission arbitrating the general 
protections dismissal dispute, so Commission has no jurisdiction to continue dealing 
with the general protections application – referral application dismissed 

C2021/7156 [2022] FWC 264 
Ross J Melbourne 9 February 2022 
 
Australian Rail, Tram and Bus Industry Union v Sydney Trains t/a Sydney Trains 

ENTERPRISE AGREEMENTS – dispute about matter arising under agreement – s.739 
Fair Work Act 2009 – dispute about an Overtime Bonus payment for train drivers 
when they have taken paid special leave relating to Covid-19 (Special Covid Leave) in 
accordance with the NSW Government Circular C2021-14 Employment Arrangements 
during COVID 19 – application was made pursuant to clause 8 of the Sydney Trains 
Enterprise Agreement 2018 – clause 3.9 of the Drivers Rostering and Working 
Arrangements (DRWA), which is incorporated into the Agreement, gives drivers 
working for Sydney Trains an entitlement to an Overtime Bonus when they work 
more than 19 shifts in a 28-day period – despite the use of the word 'working', the 
DRWA recognises in certain circumstances that certain shifts not actually worked 
count towards the calculation of the Overtime Bonus entitlement – RTBU provided the 
following question for arbitration: 'In the proper application of the Sydney Trains 
Enterprise Agreement 2018, Drivers Rostering and Working Arrangements, and 2019 
[Overtime Bonus] Agreement, do rostered shifts missed due to Paid Special Leave as 
provided by NSW Government directions count towards the '19 of 28 requirement' for 
Overtime Bonus calculations?' – Commission accepted for the purposes of clause 

http://www.fwc.gov.au/documents/decisionssigned/html/2022fwc257.htm
http://www.fwc.gov.au/documents/decisionssigned/html/2022fwc264.htm
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3.9.4 of the DRWA that an employee remains 'on roster' whilst on Special Covid 
Leave – clause 3.9.4 of the DRWA limits the type of leave which may be included for 
the purposes of the Overtime Bonus calculation – it does not list all forms of paid 
leave; for example sick, parental, carer's and special leave are not included – as 
Special Covid Leave is not listed, days taken by an employee as Special Covid Leave 
could not under the Agreement (which incorporates the DRWA) be a recognised 
period for the purposes of calculating the Overtime Bonus – Commission must 
consider the wording of the Agreement and any incorporated material – the 
entitlement to Special Covid Leave was not drawn from the Agreement or the DRWA 
but mandated through NSW Government directions – Commission held that as such, 
Sydney Trains was not granting Special Covid Leave as a form of special leave under 
the Agreement – clause 3.9.4 of the DRWA specifically lists the days which are 
recognised for the purpose of the Overtime Bonus payment in a manner that provides 
no scope for additional days to be included, it is clear and unambiguous – 
Commission determined that in accordance with the Agreement, and the incorporated 
DRWA, rostered shifts missed due to Special Covid Leave as provided by NSW 
Government directions do not count towards the '19 of 28 requirement' for the 
Overtime Bonus calculations as stipulated at 3.9 of the DRWA. 

C2021/6829 [2022] FWC 38 
Bull DP Sydney 8 February 2022 
 
OSM Australia P/L v Construction, Forestry, Maritime, Mining and Energy Union & Ors 

INDUSTRIAL ACTION – order against industrial action – ss.19, 413, 418 Fair Work Act 
2009 – application for unprotected industrial action to cease and not occur – OSM 
Australia P/L, a marine personnel labour hire company (company), supplied 
employees for crewing 2 vessels servicing the Otway Offshore Project in Victoria – 
COVID-19 safety protocols required employees to isolate for 7 days before boarding 
vessel – under OSM Australia P/L and MUA Offshore Oil and Gas Enterprise 
Agreement 2021 time spent isolating by employees is paid as 'dead days' rather than 
superior benefit 'duty days' – Construction, Forestry, Maritime, Mining and Energy 
Union (CFMMEU) and employees demanded isolation period be paid as 'duty days' – 
on 7 February 2022 company directed employees join their vessel as scheduled and 
failure to join vessel would constitute serious misconduct and may warrant dismissal 
– company submitted 5 employees who failed to commence work as scheduled on 8 
February 2022 ('tranche 1 employees') engaged in unprotected industrial action and 6 
employees who indicated they would not report to work as scheduled on 15 February 
2022 ('tranche 2 employees') threatened unprotected industrial action – company 
submitted that industrial action was organised by CFMMEU – CFMMEU submitted no 
industrial action had happened or been threatened because employees simply 
exercised their rights as casuals to decline engagement or resigned – CFMMEU denied 
organising any industrial action – Commission found tranche 1 employees had 
completed 1 week of a 5 week engagement comprised of 7 days in isolation and 4 
weeks at sea – found none of the tranche 1 employees, either by conduct or notice, 
had resigned – found action or threatened action of tranche 1 employees and 4 
tranche 2 employees fell within the definition of 'industrial action' in s.19(1) of the FW 
Act and was not subject to exclusion in s.19(2) – found industrial action not protected 
because Agreement's nominal expiry date had not passed and other requirements in 
s.413 of FW Act not met – found CFMMEU organised industrial action as its 
involvement exceeded merely relaying views of its members to company – 
Commission ordered stoppage of industrial action that is happening, ordered that 
threatened industrial action not occur and that CFMMEU cease organising the 
industrial action – order confined to failure or refusal by particular employees to 
attend work or perform any work at all on or in relation to the vessel relevant to their 
engagement – determined period for order be 14 days to accommodate any further 
isolation requirements – persons affected by order granted liberty to apply to vary, 
extend or rescind order. 

C2022/1007 [2022] FWC 275 
Colman DP Melbourne 10 February 2022 

http://www.fwc.gov.au/documents/decisionssigned/html/2022fwc38.htm
http://www.fwc.gov.au/documents/decisionssigned/html/2022fwc275.htm
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Treston v Civil Aviation Safety Authority (an Australian Government public service 
agency) t/a CASA 

ENTERPRISE AGREEMENTS – dispute about matter arising under agreement – flexible 
working arrangements – ss.65, 739 Fair Work Act 2009 – respondent refused 
applicant's request for flexible working arrangements – request denied on reasonable 
business grounds – under s.739(2)(a) of the Fair Work Act, Commission must not 
deal with an application to determine if employer refused employee's request on 
reasonable business grounds pursuant to s.65(5) unless parties have agreed in a 
contract of employment, enterprise agreement or other written agreement to the 
Commission dealing with the matter – issue was whether the parties agreed in the 
Civil Aviation Safety Authority Enterprise Agreement 2016-2019 that the Commission 
could deal with this dispute – respondent raised jurisdictional objection that 
Commission did not have jurisdiction to deal with dispute – respondent submitted 
clause 67 (flexible working arrangements) of Agreement does not exclude the 
prohibition in s.739(2) FW Act – respondent submitted a general reference in an 
agreement to dealing with a National Employment Standards (NES) dispute is 
insufficient when considering exclusion in s.739(2) FW Act [Sims] and [Brow] – 
respondent submitted clause 8 (dispute settlement) of Agreement not specific to 
satisfy test in Sims and Brow to overcome prohibition in s.739(2) FW Act – 
respondent submitted clause 67.1 of Agreement only restates statutory right under 
s.65(1) FW Act to request flexible working arrangements – applicant submitted that 
Commission had jurisdiction to deal with the dispute – applicant submitted parties 
agreed, when entering into the Agreement, that the Commission may deal with 
disputes relating to matters arising under the Agreement or the NES – applicant 
submitted inclusion of clause 67 made request for flexible working a matter arising 
under the Agreement – applicant sought to distinguish Sims and Brow on basis that in 
those cases, the flexibility arrangements was not covered in the relevant contract or 
enterprise agreement therefore there was no agreement consistent with requirements 
of s.739(2) FW Act to allow the Commission to exercise its jurisdiction – applicant 
submitted dispute brought under clause 8.1.1 of the Agreement, being a matter 
arising under the Agreement – applicant relied on exercise of jurisdiction by 
Commission in Victoria Police – Commission distinguished Victoria Police – found 
clause in Victoria Police Agreement was detailed as to enliven jurisdiction – 
Commission found s.65 FW Act does not provide any right for an employee to seek 
review of an employer's decision to refuse an employee's request for flexible working 
arrangements – Commission found clause 67 of Agreement does not overcome the 
prohibition within s.739(2)(a) and clause 67 does not incorporate s.65 FW Act – 
clause 67 does nothing further than inform employees covered by the Agreement that 
they have a right to request flexible working arrangements under FW Act – 
Commission not satisfied clause 67 deals with whether respondent had reasonable 
business grounds to refuse applicant's request – not a matter arising under the 
Agreement for clause 8.1.1 – Commission does not have jurisdiction to deal with the 
dispute – application dismissed. 

C2021/4732 [2022] FWC 248 
Hunt C Brisbane  7 February 2022 

 

http://www.fwc.gov.au/documents/decisionssigned/html/2022fwc248.htm
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Subscription Options 
 

You can subscribe to a range of updates about decisions, award modernisation, 
the annual wage review, events and engagement and other Fair Work 
Commission work and activities on the Fair Work Commission’s website. These 
include: 

Significant decisions – This service contains details of recently issued 
full bench decisions and other significant decisions. Each email contains 
links to the complete decisions and the Find Commission decisions web 
page. It is emailed when decisions are published. 

All decisions – This service contains details of all recently issued 
Commission decisions with links to the complete decisions. Each email 
contains links to the complete decisions and the Find Commission 
decisions web page. It is emailed up to twice daily. 

 

Websites of Interest 
 

Attorney-General’s Department - www.ag.gov.au/industrial-relations - 
provides general information about the Department and its Ministers, including 
their media releases. 

 

AUSTLII - www.austlii.edu.au/ - a legal site including legislation, treaties and 
decisions of courts and tribunals. 

 

Australian Building and Construction Commission – www.abcc.gov.au/ - 
regulates workplace relations laws in the building and construction industry 
through education, advice and compliance activities. 

 

Australian Government - enables search of all federal government websites 
- www.australia.gov.au/. 

 

Federal Register of Legislation - www.legislation.gov.au/ - legislative 
repository containing Commonwealth primary legislation as well as other 
ancillary documents and information, and the Federal Register of Legislative 
Instruments (formerly ComLaw). 

 

Fair Work Act 2009 - www.legislation.gov.au/Series/C2009A00028. 

 
Fair Work (Registered Organisations) Act 2009 - 
www.legislation.gov.au/Series/C2004A03679. 

 

http://www.fwc.gov.au/about-us/reports-publications/subscribe-updates
http://www.ag.gov.au/industrial-relations
http://www.austlii.edu.au/
http://www.abcc.gov.au/
http://www.australia.gov.au/
http://www.legislation.gov.au/
http://www.legislation.gov.au/Series/C2009A00028
http://www.legislation.gov.au/Series/C2004A03679
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Fair Work Commission - www.fwc.gov.au/ - includes hearing lists, rules, 
forms, major decisions, termination of employment information and student 
information. 

 

Fair Work Ombudsman - www.fairwork.gov.au/ - provides information and 
advice to help you understand your workplace rights and responsibilities 
(including pay and conditions) in the national workplace relations system. 

 

Federal Circuit Court of Australia - www.federalcircuitcourt.gov.au/. 
 

Federal Court of Australia - www.fedcourt.gov.au/. 

 

High Court of Australia - www.hcourt.gov.au/. 

 

Industrial Relations Commission of New South Wales - 
www.irc.justice.nsw.gov.au/. 

 

Industrial Relations Victoria - www.vic.gov.au/industrial-relations-victoria. 

 

International Labour Organization - www.ilo.org/global/lang--en/index.htm 
- provides technical assistance primarily in the fields of vocational training and 
vocational rehabilitation, employment policy, labour administration, labour law 
and industrial relations, working conditions, management development, co-
operatives, social security, labour statistics and occupational health and safety. 

 

Queensland Industrial Relations Commission - 
www.qirc.qld.gov.au/index.htm. 

 

South Australian Employment Tribunal - www.saet.sa.gov.au/. 

 

Tasmanian Industrial Commission - www.tic.tas.gov.au/. 

 

Western Australian Industrial Relations Commission - 
www.wairc.wa.gov.au/. 

 

Workplace Relations Act 1996 - 
www.legislation.gov.au/Details/C2009C00075 

 

 

http://www.fwc.gov.au/
http://www.fairwork.gov.au/
http://www.federalcircuitcourt.gov.au/
http://www.fedcourt.gov.au/
http://www.hcourt.gov.au/
http://www.irc.justice.nsw.gov.au/
http://www.vic.gov.au/industrial-relations-victoria
http://www.ilo.org/global/lang--en/index.htm
http://www.qirc.qld.gov.au/index.htm
http://www.saet.sa.gov.au/
http://www.tic.tas.gov.au/
http://www.wairc.wa.gov.au/
http://www.legislation.gov.au/Details/C2009C00075
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Fair Work Commission Addresses 
   

Australian Capital 
Territory 
Level 3, 14 Moore Street  
Canberra  2600 
GPO Box 539 
Canberra City  2601 
Tel: 1300 799 675 
Fax: (02) 6247 9774 
Email: 
canberra@fwc.gov.au 

New South Wales 
 
Sydney 
Level 10, Terrace Tower 
80 William Street 
East Sydney  2011 
Tel: 1300 799 675 
Fax: (02) 9380 6990 
Email: 
sydney@fwc.gov.au 

 
 
Newcastle 
Level 3, 237 Wharf 
Road, 
Newcastle, 2300 
PO Box 805, 
Newcastle, 2300 

 

      

Northern Territory 
10th Floor, Northern 
Territory House 
22 Mitchell Street 
Darwin  0800 
GPO Box 969 
Darwin  0801 
Tel: 1300 799 675 
Fax: (08) 8936 2820 
Email: 
darwin@fwc.gov.au 

Queensland 
Level 14, Central Plaza 
Two 
66 Eagle Street 
Brisbane  4000 
GPO Box 5713 
Brisbane  4001 
Tel: 1300 799 675 
Fax: (07) 3000 0388 
Email: 
brisbane@fwc.gov.au 

South Australia 
Level 6, Riverside 
Centre 
North Terrace 
Adelaide  5000 
PO Box 8072 
Station Arcade  5000 
Tel: 1300 799 675 
Fax: (08) 8308 9864 
Email: 
adelaide@fwc.gov.au 

      

Tasmania 
1st Floor, Commonwealth 
Law Courts 
39-41 Davey Street 
Hobart  7000 
GPO Box 1232 
Hobart  7001 
Tel: 1300 799 675 
Fax: (03) 6214 0202 
Email: 
hobart@fwc.gov.au 

Victoria 
Level 4, 11 Exhibition 
Street 
Melbourne  3000 
PO Box 1994 
Melbourne  3001 
Tel: 1300 799 675 
Fax: (03) 9655 0401 
Email: 
melbourne@fwc.gov.au 

Western Australia 
Floor 16, 
111 St Georges Terrace 
Perth  6000 
GPO Box X2206 
Perth  6001 
Tel: 1300 799 675 
Fax: (08) 9481 0904 
Email: 
perth@fwc.gov.au 

  

Out of hours applications 
For urgent industrial action applications outside business hours, please refer to 
our Commission offices page for emergency contact details. 

mailto:canberra@fwc.gov.au
mailto:sydney@fwc.gov.au
mailto:darwin@fwc.gov.au
mailto:brisbane@fwc.gov.au
mailto:adelaide@fwc.gov.au
mailto:hobart@fwc.gov.au
mailto:melbourne@fwc.gov.au
mailto:perth@fwc.gov.au
https://www.fwc.gov.au/disputes-at-work/how-the-commission-works/commission-offices
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The address of the Fair Work Commission home page is: www.fwc.gov.au/ 
  

The FWC Bulletin is a weekly publication that includes information on the 
following topics: 

 

• information concerning notice of matters before the Fair Work Commission 

• Practice Directions concerning the practice and procedure of the Fair Work 
Commission 

• weekly decisions summaries 

• details of procedural changes and developments within the Fair Work 
Commission, and 

• advice regarding the rights and obligations of organisations registered under 
the Fair Work (Registered Organisations) Act 2009. 

 

For inquiries regarding publication of the FWC Bulletin please contact the Fair 
Work Commission by email: subscriptions@fwc.gov.au. 

 

© Commonwealth of Australia 2022 

 

 

 

http://www.fwc.gov.au/
mailto:subscriptions@fwc.gov.au
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