
 

 

 

APPLICATION TO VARY THE SECURITY SERVICES INDUSTRY AWARD 2010 

 

ADDITIONAL SUBMISSION OF ABI AND NSWBC 

 

BACKGROUND 

1. On 1 June 2020, the United Workers Union filed an Amended Draft Determination 

and Submission in Reply. 

2. Pursuant to the UWU Submission in Reply, it is now apparent that the UWU and 

ABI/NSWBC hold different views regarding the meaning of the following phrase which 

appears within the Amended Draft Determination: 

(b) Overtime rates will be paid for any time in excess of the hours prescribed for each 

roster cycle in clause 21.1(a). 

3. The UWU contends that the above phrase has the effect of requiring an employer to 

allocate overtime hours within a roster cycle “chronologically”. That is, the proposed 

clause 21.1(b) mandates that overtime hours cannot be allocated until such time as 

an employee has exhausted the permitted number of ordinary hours in the roster 

cycle.  

4. This means, for example, in a 152 hour cycle over 4 weeks, overtime hours could not 

be allocated until 152 ordinary hours had been worked. 

5. ABI and NSWBC dispute that this is the effect of the proposed clause 21.1(b) (should 

it be inserted into the Award). 

CONSTRUING THE MEANING OF PROPOSED CLAUSE 21.1(B) 

6. The meaning of clause 21.1(b) is to be construed primarily by having regard to the 

natural and ordinary meaning of the words used in the clause, in context, having 

regard to the subject matter and text of the instrument as a whole.1 

7. In the present case, the proposed clause 21.1(b) simply provides that any time “in 

excess” of the hours prescribed for each roster cycle will constitute overtime.  

8. This phrase draws attention to hours worked in excess of the ordinary hours 

prescribed by clause 21.1(a) of the Security Services Industry Award 2010 (the 

Award). Those hours are 38 hours per week or an average of 38 hours worked as 

follows: 

(a) 76 hours within a roster cycle not exceeding two weeks; 

(b) 114 hours within a roster cycle not exceeding three weeks; 

                                                           
1 Construction, Forestry, Mining & Energy Union v John Holland Pty Ltd [2010] FCAFC 90; (2010) 186 FCR 
88; Amcor Ltd v Construction, Forestry, Mining & Energy Union [2005] HCA 10; (2005) 222 CLR 241 at [2] per 
Gleeson CJ and McHugh J and [30] per Gummow, Hayne and Heydon JJ (“Amcor”); City of Wanneroo at [53]-[57] 
per French J. 

http://www.austlii.edu.au/au/cases/cth/FCAFC/2010/90.html
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=%282010%29%20186%20FCR%2088?stem=0&synonyms=0&query=%22award%22%20and%20%22interpretation%22%20and%20%22fair%20work%22%20and%20%22kucks%22&nocontext=1
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=%282010%29%20186%20FCR%2088?stem=0&synonyms=0&query=%22award%22%20and%20%22interpretation%22%20and%20%22fair%20work%22%20and%20%22kucks%22&nocontext=1
http://www.austlii.edu.au/au/cases/cth/HCA/2005/10.html
http://classic.austlii.edu.au/cgi-bin/LawCite?cit=%282005%29%20222%20CLR%20241?stem=0&synonyms=0&query=%22award%22%20and%20%22interpretation%22%20and%20%22fair%20work%22%20and%20%22kucks%22&nocontext=1
http://www.austlii.edu.au/au/cases/cth/HCA/2005/10.html#para2
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(c) 152 hours within a roster cycle not exceeding four weeks; or 

(d) 304 hours within a roster cycle not exceeding eight weeks. 

9. However, there is no indication (express or implied) in the wording of clause 21.1(b) 

to the effect that clause 21.1 dictates when an employer is to roster ordinary or 

overtime hours. 

10. On the contrary, other clauses in the Award indicate that the timing pertaining to 

when hours are to be rostered (whether they be ordinary or overtime hours) is at the 

discretion of the employer.  

11. By way of example: 

(a) Clause 21.1(a) provides as follows: 

“The ordinary hours of work are 38 hours per week or, where the employer 

chooses to operate a roster, an average of 38 hours per week to be worked 

on one of the following bases at the discretion of the employer…” 

(emphasis added) 

(b) Clause 21.12 provides as follows: 

“The employer must notify employees who work their ordinary hours in 

accordance with a roster of the commencing and ceasing times of their 

rostered hours of work either by posting the roster on a noticeboard which 

is conveniently located at or near the workplace or through electronic means. 

Such times, once notified, may not be changed without the payment of 

overtime, or by seven days’ notice given in accordance with this clause. 

However, by agreement between the employer and the employee less than 

seven days’ notice may be substituted.” (emphasis added) 

12. The effect of these clauses was identified by Tracey J in United Voice v Wilson 

Security [2018] FCA 1215 at [50]: 

“Rostering arrangements are within the discretion of the employer. Consistently with 

the existence of this discretion the Award does not contain any express restrictions on 

the exercise of that power. In particular it is open to an employer: 

• to choose the day on which a roster is to begin; 

• to decide whether overtime hours can be included in the roster at a point 

 before which all ordinary hours have been worked; 

• to decide on the number of days on which ordinary hours can be worked; 

 and 

• to fix the number of days of the week on which ordinary hours are to be 

 worked (subject to the limitations prescribed by cls 21.3 and 21.4).” 
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13. This interpretation was also applied to similar language which was considered by 

Deputy President Asbury in Christian Carnes v MSS Security Pty Ltd [2019] FWC 

7695 at [117]. 

14. Having regard to the natural and ordinary language used in clause 21.1(b) and the 

other clauses of the Award, the proposed clause cannot be construed as imposing 

any obligation or compulsion on an employer regarding how or when they roster 

hours of work. The Award already makes clear that hours are rostered at the 

discretion of the employer. 

15. For the same reasons as those identified above, ABI and NSWBC do not accept the 

United Workers Union’s submission that the Hospitality Industry (General) Award 

2010 or Cleaning Services Award 2020 (which contain language similar to the 

proposed clause 21.1(b)) operate in the manner contended by the United Workers 

Union. Again, in each of these Awards, rostering provisions exist providing an 

employer with the discretion to determine when ordinary hours of work are 

performed.2 

THE VARIATION SHOULD NOT AND CANNOT SUCCEED ON THE BASIS THAT IT IS 

UNNECESSARY 

16. Having regard to the proper construction of the United Workers Union’s proposed 

variation, the variation is unnecessary as it does not actually change the way 

employer rostering practices operate under the Award. The United Workers Union’s 

claim does not in any way prohibit the ‘Practice’ that the United Workers Union is 

aggrieved about. 

17. The proposed introduction of an unnecessary or otiose clause into the Award is 

directly inconsistent with section 138 of the FW Act, which provides that a modern 

award may only include terms:  

“to the extent necessary to achieve the modern awards objective and (to the 

extent applicable) the minimum wages objective.” 

18. It should be self-evident that, if the proposed variation has no effect on the way in 

which hours can be rostered under the Award, the variation cannot be said to be 

necessary to further the interests of the modern awards objective. 

THE WORDING OF PROPOSED CLAUSE 21.1(B) FAILS TO ADDRESS OTHER 

PROVISIONS OF THE AWARD THAT DO NOT ALIGN WITH THE RESTRICTIONS BEING 

PROPOSED BY THE UNITED WORKERS UNION 

19. It is respectfully submitted that the United Workers Union’s hasty amendment to its 

variation application (in the face of opposition by NSWBC, ABI and ASIAL) has 

                                                           
2 See for example, clause 13.6 of the Cleaning Services Award 2020 and clause 15.5 of the Hospitality Industry 
(General) Award 2010 

http://www7.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#modern_awards_objective
http://www7.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#minimum_wages_objective
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resulted in the newly proposed clause failing to adequately interact with other 

provisions of the Award. 

20. If the United Workers Union wished to properly introduce a limitation on how ordinary 

hours are to be rostered, any proposed variation would need to vary or otherwise 

constrain the operation of clauses 21.1(a) and 21.11 and 21.12 of the Award - all of 

which confer a discretion on the employer to determine when ordinary hours are 

worked. 

21. The vesting of discretion in the employer with respect to when ordinary hours of work 

are rostered is a longstanding award provision, which has operated well before 1 

January 2010 in this industry. By way of example, the discretion existed in almost all 

pre-reform awards in the industry, including: 

(a) Security Industry (State) Award (NSW) AN120497 - clause 20.1 

(b) Security Employees (Victoria) Award 1998 AP796143CRV - clause 21.1 

(c) Security Employees (A.C.T.) Award, 1998 AP796056CR- clause 6.1  

(d) The Security Officers’ Award (SA) AN150139 - clause 6.13 

22. If the United Workers Union substantive claim is to succeed, it is incumbent on the 

Union to: 

(a) to demonstrate why the longstanding discretion conferred on employers 

pursuant to clauses 21.1(a), 21.11 and 21.12 is not operating to provide a fair 

and relevant safety and does not meet the modern awards objective; and 

(b) to provide a draft variation that plainly explains how the claim interacts with 

these provisions of the Award.  

NSWBC AND ABI OPPOSITION TO MERIT OF THE CLAIM STANDS AND IS NOW 

AMPLIFIED BY UWU SUBMISSIONS IN REPLY 

23. Notwithstanding the reformulation of the United Workers Union claim, ABI and 

NSWBC’s merit-based grounds opposing the introduction of the proposed clause 

21.1(b) still stand. 

24. Specifically, sections 7 - 10 of the ABI/NSWBC Submissions dated 30 April 2020 

(Initial Submissions) continue to be pressed in opposition to the United Workers 

Union claim. 

25. A key focus of the Initial Submissions was that the proposed variation is unnecessary 

because section 62 of the FW Act already provides protections for employees against 

being required to work unreasonable overtime hours.  

26. This basis for opposing the variation is amplified by concessions made in the UWU 

Submissions in Reply. The UWU Submission in Reply states as follows: 
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“The argument that the Practice contravenes section 62 was not put to either 

Justice Tracey or the Full Court. The union’s case proceeded on the basis that the 

established industrial meaning of overtime which had a chronological connotation 

applied to the construction of the Award. Namely, overtime should be construed as 

hours worked after the completion of ordinary hours. Justice Tracey’s judgment at [30] 

correctly characterised the litigation in terms of ‘whether these implied (i.e. a 

chronological limitation) restrictions on rostering find support in the text of the Award.’ 

While hindsight is a wonderful thing, the union’s case may have had a different 

outcome if it had alleged a contravention of the NES in relation to section 62.” 

(emphasis added) 

27. These concessions acknowledge that additional protections are not “necessary” for 

inclusion in the Award, as protections already exist to prevent employees from being 

required to work overtime that is unreasonable - namely, those in section 62 of the 

FW Act. 

28. The fact that, in bringing its litigation against Wilson Security, the United Workers 

Union: 

(a) firstly, misconstrued the provisions of the Award and erroneously pursued a 

claim for breach of the Award; and 

(b) secondly, failed to identify that the ‘Practice’ the United Workers Union was 

aggrieved about may have been in breach of section 62 of the FW Act 

(depending on the circumstances of the individual case), 

does not present an appropriate basis upon which the Commission should not act to 

vary the Award. 

29. If the United Workers Union or any employee considers that any rostering practice 

with respect to overtime operates unreasonably, the appropriate course of action (that 

has always been available) is to either:  

(a) file a dispute pursuant to clause 9 of the Award, which allows for the 

Commission to resolve matters arising under the NES; or 

(b) file a claim in a Court of competent jurisdiction alleging breach of section 62 of 

the FW Act. 

30. The availability of such claims ensures that protections are in place to prevent 

overtime from being rostered unreasonably and these protections enable all the 

specific circumstances of each individual case to be considered - unlike the proposed 

variation being promoted by the United Workers Union. 

Filed by ABLA on behalf of ABI and NSWBC 

10 June 2020 


