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IN FAIR WORK COMMISSION 

FWC Matter No. AM2019/19 

Variation under Section 158 of the Fair Work Act 2009 

Security Services Industry Award 2010 

OUTLINE OF SUBMISSIONS 

Social Inclusion 

1. We refer to the Additional Submission of ABI and NSWBC. 

2. ASIAL’s position is also that the Amended Draft Determination is unnecessary. 

3. ASIAL wrote to the UWU in the attached terms on 4 June 2020 putting it on notice of the issue. 

4. Both MSS and Wilson Security have been subject to significant litigation in relation to this issue 

over many years, including an appeal to the Full Court of Federal Court.  

5. In the circumstances, having particular regard to the Draft Determination now sought, ASIAL 

submits the UWU should have to first establish that its case should even proceed to evidence. 
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4 June 2020 

United Workers’ Union 
303 Cleveland Street 
Redfern NSW 2016 

Attention: Stephen Bull 

BY EMAIL: stephen.bull@unitedworkers.org.au 
 

 ABN 76 486 092 631 

Contact 
Tim McDonald 
Partner 
tmcdonald@moray.com.au 

Partner 
Tim McDonald 

Our reference 
TDM:422184 
 

Dear Mr Bull 

AM2020/19 Security Services Industry Award 2010 

1. We refer to the Submissions in Reply and Amended Draft Determination of the United 
Workers’ Union (UWU) filed and served on 1 June 2020 (the Amended Application). 

2. As you know, the restriction sought within clause 21.1(b) of UWU’s initial Draft 
Determination, that ‘the regular and systematic allocation of overtime hours to any time at 
which penalty rates are payable shall be unreasonable overtime as defined by s62 of the 
Fair Work Act’ had been strongly opposed by the Australian Security Industry Association 
Limited (ASIAL), and it is gratified that it is not being pursued. 

3. The UWU has, however, retained in the Amended Draft Determination, the first sentence of 
its proposed clause 21.1(b) which states: 

‘Overtime rates will be paid for any time in excess of the hours prescribed for each 
roster cycle in clause 21.1(a).’ 

4. As set out in paragraphs 6 and 7 of the Outline of Submissions filed on behalf of ASIAL on 
30 April 2020 (ASIAL Submissions): 

‘6. ASIAL does not dispute that, pursuant to clause 23 of the Award, once ordinary 
rostered hours have been worked in a roster cycle, additional hours attract overtime 
rates but it does dispute that an employer is prevented from allocating overtime hours 
to days or times which fall before the employee has worked the full number of ordinary 
hours in the roster cycle.   

7. A similar provision to the first sentence of the proposed clause 21.1(b) was 
considered in Christian Carnes v MSS Security Pty Ltd.1 Deputy President Asbury 
stated:  

‘While clause 4.3.1 of the Agreement provides that overtime is not payable until 
an employee works hours in excess of rostered hours I am of the view that this 
does not prevent the employer from allocating overtime hours to days which fall 
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before the employee has worked the full number of ordinary hour in the roster 
cycle. This is because rostered hours include daily hours, weekly hours and 
hours over the whole roster cycle as set by the employer. The first sentence of 
clause 4.3.1 is a deeming provision which deems time worked in excess of 
ordinary daily hours of work or hours of work outside the employee’s usual 
commencing and ceasing times to be overtime. The proviso in the second last 
sentence of the first paragraph of clause 4.3.1 operates so that the deemed 
overtime is accrued but is not payable until the employee has worked in excess 
of rostered hours as averaged over the roster cycle. The provision also makes 
clear that it is the roster which determines ordinary and overtime.’ 

ASIAL respectfully submits that the same reasoning is applicable in relation to the first 
sentence of the UWU proposed clause 21.1(b).’ 

5. To be clear, ASIAL had put UWU on notice, by way of the ASIAL Submissions before the 
filing of the Amended Application, that the clause UWU continues to have inserted at 21.1(b) 
does not prevent an employer from allocating overtime hours to days which fall before the 
employee has worked the full number of ordinary hours in the roster cycle. This remains 
ASIAL’s position in relation to the Amended Application. 

Yours faithfully 
MORAY & AGNEW 

 


