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IN FAIR WORK COMMISSION 

FWC Matter No. AM2019/19 

Variation under Section 158 of the Fair Work Act 2009 

Security Services Industry Award 2010 

OUTLINE OF SUBMISSIONS 

Introduction 

1. These submissions are made on behalf of the Australian Security Industry Association Limited, 

including Wilson Security Pty Ltd and MSS Security Pty Ltd (ASIAL) in response to the 

application by the United Workers’ Union (UWU) to vary the Security Industry Services Award 

2010 (the Award), filed in the Fair Work Commission (the FWC) on 21 August 2019 (the UWU 

Application).  

2. The change to the award sought by the UWU is not “necessary”, as required by s.157 of the 

Fair Work Act (2009) (Cth) (the Act), and the paucity of evidence falls well short of the case that 

would be required for the FWC to justify such a significant change. The UWU Application also 

seeks that the FWC depart from the extensive judicial consideration of the Award and the 

various decisions of the FWC permitting these arrangements. 

UWU’s Proposed Variation 

3. The Applicant seeks to insert a new clause into the Award at 21.1(b) as follows: 

‘Overtime rates will be paid for any time in excess of the hours prescribed for each roster 

cycle in clause 21.1(a). For the avoidance of any doubt the regular and systematic 

allocation of overtime hours to any time at which penalty rates are payable shall be 

unreasonable overtime as defined by s 62 of the Fair Work Act.’ 

4. The first part of the proposed clause 21.1(b) appears to limit the triggering of overtime to time in 

excess of the hours prescribed for each roster cycle circumstances and not otherwise. 

5. As the UWU accept, at paragraph 51 of its Submission, its proposed clause 21.1(b) is an 

example of when the overtime rates, specified in clause 23.3 of the Award are triggered. 

6. ASIAL does not dispute that, pursuant to clause 23 of the Award, once ordinary rostered hours 

have been worked in a roster cycle, additional hours attract overtime rates but it does dispute 

that an employer is prevented from allocating overtime hours to days or times which fall before 

the employee has worked the full number of ordinary hours in the roster cycle.  

7. A similar provision to the first sentence of the proposed clause 21.1(b) was considered in 

Christian Carnes v MSS Security Pty Ltd.1 Deputy President Asbury stated: 

                                                
1 [2019] FWC 7695 at [117] 
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‘While clause 4.3.1 of the Agreement provides that overtime is not payable until an 

employee works hours in excess of rostered hours I am of the view that this does 

not prevent the employer from allocating overtime hours to days which fall before 

the employee has worked the full number of ordinary hour in the roster cycle. This 

is because rostered hours include daily hours, weekly hours and hours over the 

whole roster cycle as set by the employer. The first sentence of clause 4.3.1 is a 

deeming provision which deems time worked in excess of ordinary daily hours of 

work or hours of work outside the employee’s usual commencing and ceasing 

times to be overtime. The proviso in the second last sentence of the first paragraph 

of clause 4.3.1 operates so that the deemed overtime is accrued but is not payable 

until the employee has worked in excess of rostered hours as averaged over the 

roster cycle. The provision also makes clear that it is the roster which determines 

ordinary and overtime.’ 

ASIAL respectfully submits that the same reasoning is applicable in relation to the first sentence 

of the UWU proposed clause 21.1(b). 

8. The second sentence of the UWU proposed clause 21.1(b), however, seeks to prohibit overtime 

being allocated within the roster cycle at any time at which penalty rates are payable. To roster 

lawfully, therefore, an employer would have to roster ordinary hours at times which penalty rates 

would be applicable (at nights and weekends) and work outside of these rostered hours which 

would be payable at overtime rates should be arranged for the times that penalty rates would 

not be applicable (being during the day, Monday to Friday).  

9. The effect of the UWU Application is to make it unlawful to roster efficiently, having regard to 

operational requirements and penalty rates applicable, and to require employers to roster 

inefficiently with a view to maximising the penalty and overtime rates that employees can 

receive.  

Section 62 of the Act 

10. The second sentence of proposed clause 21.1(b) purports to deem the allocation of overtime 

hours to any time at which penalty rates are payable to be unreasonable overtime for the 

purposes of s.62 of the Act. 

11. ASIAL submits that this approach ought to be rejected. First, s.62 does not deal with voluntary 

overtime. Second, it is inconsistent with s.62(3) to deem one thing, of itself, as rendering 

overtime to be unreasonable in every instance. Third, the interpretation sought to be placed on 

the deeming provision is directly contrary to the interpretation of the Full Court of the Federal 

Court of Australia in United Voice v Wilson Security Pty Ltd2 (Wilson Security) and, by 

necessary implication, numerous decisions of the FWC. And fourth, it would be wrong to 

effectively declare an existing practice unlawful exposing employers prospectively and 

retrospectively, to penalties for breach. 

                                                
2 [2019] FCAFC 66 
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12. Section 62 of the Act provides: 

‘Maximum weekly hours of work 

(1) An employer must not request or require an employee to work more than the 

following number of hours in a week unless the additional hours are 

reasonable: 

(a) for a full-time employee – 38 hours: or 

(b) for an employee who is not a full-time employee – the lesser of: 

(i) 38 hours: and 

(ii) the employee’s ordinary hours of work in a week. 

Employee may refuse to work unreasonable additional hours 

(2) The employee may refuse to work additional hours (beyond those referred to 

in paragraph (l)(a) or (b)) if they are unreasonable. 

Determining whether additional hours are reasonable 

(3) In determining whether additional hours are reasonable or unreasonable for 

the purposes of subsections (1) and (2), the following must be taken into 

account: 

(a) any risk to employee health and safety from working the additional 

hours; 

(b) the employee’s personal circumstances, including family 

responsibilities; 

(c) the needs of the workplace or enterprise in which the employee is 

employed; 

(d) whether the employee is entitled to receive overtime payments, 

penalty rates or other compensation for, or a level of remuneration 

that reflects an expectation of, working additional hours; 

(e) any notice given by the employer of any request or requirement to 

work the additional hours; 

(f) any notice given by the employee of his or her intention to refuse to 

work the additional hours; 

(g) the usual patterns of work in the industry, or the part of an industry, in 

which the employee works; 

(h) the nature of the employee’s role, and the employee’s level of 

responsibility; 

(i)  whether the additional hours are in accordance with averaging terms 

included under section 63 in a modern award or enterprise agreement 

that applies to the employee, or with an averaging arrangement 

agreed to by the employer and employee under section 64; 

(j) any other relevant matter.’ 
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Voluntary overtime 

13. Section 62(1) of the Act makes it clear that the section is dealing with the circumstance where 

an employer requests or requires that an employee work additional hours. The section does not 

extend to voluntary overtime. 

14. For example, the Wilson Security – South Australia and Northern Territory Employee Collective 

Agreement 2009 applicable to Mr Robinson’s employment distinguishes between “Voluntary 

additional hours” at clause 14, which the employee elects to work, as opposed to “Reasonable 

additional hours (Overtime)” at clause 15. Attached to Mr Robinson’s statement at Appendix B 

is a copy of the written election made by Mr Robinson to work voluntary additional hours as and 

when they become available.  

Multi-factorial approach 

15. As stated in the Explanatory Memorandum to the Fair Work Bill 2008: “The relevance of each of 

these factors and the weight to be given to each of them will vary according to the particular 

circumstances”.3  

16. What is “reasonable” is necessarily assessed on a case-by-case basis, by reference to the 

employee’s circumstances and the employer’s business. The Australian Industrial Relations 

Commission made the following observations in the Working Hours Case July 2002 (2002) 114 

IR 390:  

It is apparent that the formation of a view as to whether hours of work are unreasonable 

or not requires that the circumstances of both the employee and the employer be 

considered. The ACTU placed reliance on decisions about reasonable overtime. These 

decisions, however, make it clear that the circumstances of both employee and employer 

must be looked at. For instance, in Metal Trades Employers Association v Boilermakers 

Society of Australia, the Commonwealth Industrial Court (Dunphy and Morgan JJ) said (at 

334): ‘‘reasonable overtime is not one way; it must be considered in relation to the 

worker’s conditions and also in relation to the employer’s business . . .’’4 

Accordingly, what may be reasonable for one employer and employee, may not be reasonable 

for another. 

17. ASIAL submits that it is not permissible for UWU to vary the Award in this manner. UWU seeks 

to deem certain overtime to be “unreasonable” which is contrary to s.62 of the Act.  

18. “Unreasonable overtime” is not a term “defined” by s.62 of the Act. Instead, s.62(3) provides a 

list of factors that must be taken into account by the FWC in determining whether additional 

hours are reasonable or unreasonable for the purposes of subsections 62(1) and 62(2). There 

are ten factors listed in the s.62(3) that the FWC must have regard to.  

19. UWU’s submission seeks to override s.62(3) and instead create a test for “unreasonable 

overtime” based upon one factor, being “the regular and systematic allocation of overtime hours 

to any time at which penalty rates are payable”.  

20. A modern Award cannot seek to override s.62 and deem something to be in breach of it when, 

on a proper application of the provision, it is not in breach of it.  

                                                
3 At 250 
4 Working Hours Case July 2002 (2002) 114 IR 390 at 247 



5 

(LKH) 9993108_2 

21. The proposed clause 21.1(b) does not operate in conjunction with s.62(3), rather it seeks to 

restrict and redefine the mandatory matters which the FWC is to consider in assessing whether 

there has been any contravention of a NES.  

22. Whether overtime is unreasonable is a matter for a court to determine having regard to the 

factors in s.62(3) that ‘must be taken into account’. The Full Court in Bat Advocacy NSW Inc v 

Minister for Environment Protection, Heritage and the Arts5   succinctly stated the duty of a Court 

in relation to such provisions as follows: 

‘The obligation of a decision-maker to consider mandatory relevant matters 

requires a decision-maker to engage in an active intellectual process, in which 

each relevant matter receives his or her genuine consideration (see Tickner v 

Chapman [1995] FCA 1726; (1995) 57 FCR 451 at 462 and Minister for 

Immigration and Multicultural Affairs v Jia (2001) 205 CLR 507 at [105]). However, 

in the absence of any statutory or contextual indication of the weight to be given to 

factors to which a decision-maker must have regard, it is generally for the decision 

maker to determine the appropriate weight to be given to them. The failure to give 

any weight to a factor to which a decision-maker is bound to have regard, in 

circumstances where that factor is of great importance in the particular case, may 

support an inference that the decision-maker did not have regard to that factor at 

all. Similarly, if a decision-maker simply dismisses, as irrelevant, a consideration 

that must be taken into account, that is not to take the matter into account. On the 

other hand, it does not follow that a decision-maker who genuinely considers a 

factor but then dismisses it as having no application or significance in the 

circumstances of the particular case, will have committed an error. The Court 

should not necessarily infer from the failure of a decision-maker to refer expressly 

to such a matter, in the reasons for decision, that the matter has been overlooked. 

But if it is apparent that the particular matter has been given cursory consideration 

only so that it may simply be cast aside, despite its apparent relevance, then it may 

be inferred that the matter has not in fact been taken into account in arriving at the 

relevant decision. Whether that inference should be drawn will depend on the 

circumstances of the particular case (see Minister for Immigration and Citizenship v 

Khadgi [2010] FCAFC 145; (2010) 274 ALR 438 at [58]–[59]).’6 

23. ASIAL submits that the UWU cannot amend the Award in a manner which would seek to limit, 

restrict or read down the factors in s. 62(3) of the Act which the FWC is to give consideration to 

in determining whether additional hours are reasonable. 

24. What the UWU proposes to include at clause 21.1(b) of the Award is not ancillary or incidental 

to the NES at s.62. Nor is it proposed in terms which would “supplement” the NES, by adding to 

the factors the FWC should consider at s.62(3). As such, it is not permissible under s.55 of the 

Act.   

25. In any consideration of whether overtime is reasonable, a Court must take into account the factors in 

s.62(3) and accord them the weight that the Court considers appropriate, including: 

‘(c) the needs of the workplace or enterprise in which the employee is employed; 

                                                
5 [2011] FCAFC 59 at 44 
6 [2011] FCAFC 59 
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(d) whether the employee is entitled to receive overtime payments, penalty rates 

or other compensation for, or a level of remuneration that reflects an 

expectation of, working additional hours; 

(e) any notice given by the employer of any request or requirement to work the 

additional hours; 

… 

(g) the usual patterns of work in the industry, or the part of an industry, in which 

the employee works; 

… 

(i)  whether the additional hours are in accordance with averaging terms 

included under section 63 in a modern award or enterprise agreement that 

applies to the employee, or with an averaging arrangement agreed to by the 

employer and employee under section 64.’ 

26. Further, ASIAL submits that an assessment of whether additional hours are reasonable or 

otherwise, should take into consideration the averaging terms of the Award where an employer 

operates a roster. Section 63(2) recognises that an award or agreement can provide for 

average weekly hours that are greater than the 38 hours per week, if the excess hours are 

reasonable for the purposes of subsection 62(1). See Application by United Voice for a low-paid 

authorisation [2014] FWC 6441 per Deputy President Gostencnik at [91] to [93]. 

27. These factors would likely be important considerations for assessing, in a particular case, as to 

whether overtime was unreasonable. 

28. ASIAL submits that, when considering rostered overtime as part of the 4 on/4 off 12 hour shift 

roster, like that worked by Mr Nikic from MSS, a Court would be unlikely to find such hours to be 

unreasonable given that: 

(a) Defence sites require 24/7 security coverage;  

(b) Mr Nikic is entitled to receive overtime, usually at double time; 

(c) Mr Nikic knows many weeks in advance as to when he would work the overtime given 

that the roster cycle is 8 weeks; 

(d) The 4 on/4 off 12 hour shift is a usual pattern of work in the industry; 

(e) Clause 21.2(d) of the Award indicates that “ clause 21.2(d) is not intended to prevent an 

employer implementing 12 hour rosters through the use of regular rostered overtime’; 

(f) Mr Nikic has agreed, in writing, to working 12 Hour Ordinary Time Shifts and the 

Company’s method of payment regarding overtime. 

29. ASIAL submits therefore, that the deeming provision proposed in clause 21.1(b) would prevent 

the consideration of such factors, despite the FWC being required by s.62(3) to take a multiple 

factorial approach. 

Deeming something which is lawful to be unlawful 

30. The insertion of clause 21.1(b) sought by UWU is not a correct application of s.62 of the Act. 

The clause sought would effectively deem something unlawful under s.62 which the FWC and 

the Courts have either directly, or by necessary implication, found to be lawful. 
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31. The Award has expressly provided that such hours can be worked. Clause 21.2(d) expressly 

provides that an agreement to have shifts of 12 ordinary working hours was “not intended to 

prevent an employer implementing 12 hour rosters through the use of regular rostered overtime 

(subject to s.62 of the Act)”. As noted by the Full Court in Wilson Security:  

‘As noted above, the key feature of overtime is that it involves extra hours to 

ordinary working hours, whether that be hours for which insufficient notice is given 

to be ordinary hours, hours that occur before ordinary working hours, or simply 

hours that are more than ordinary working hours in the four week period. Once that 

characteristic of an excess over ordinary hours is present, the obligation on an 

employee to perform those extras hours, whenever they are rostered to take place, 

is qualified, rather than absolute: the requirement to work the extra hours, 

whenever they might be required, must be reasonable in the circumstances 

dictated by s 62 of the Fair Work Act. Reasonableness is to be ascertained in 

context, including the total number of hours to be worked. Viewed in this way, while 

the protection in s 62 may be somewhat diminished by Wilson Security’s approach 

to rostering overtime, its protective function is not rendered otiose.’7  

32. The Full Court rejects the proposition that s.62 of the Act requires that overtime can only be at 

the end of the roster period. So much is clear from Wilson Security: 

‘The Award does not provide any express or clearly implied power to order an 

employee to work overtime, as opposed to performing ordinary hours of work for 

which direct provision is made. Instead, the Award has effect in conjunction with 

the National Employment Standards (NES), which are contained in the provisions 

of Part 2-2 of the Fair Work Act. In relation to overtime, cl 23.1 of the Award 

provides that reasonable overtime is provided for in the NES. This directs attention 

to s 62 and s 63 of the Fair Work Act, reproduced at [12] above. Those provisions 

may be summarised as follows: 

(1) Section 62 provides that an employer must not request or require a full-

time employee to work more than 38 hours per week unless the additional 

hours are reasonable, and provides, correspondingly, that an employee may 

refuse to work additional hours if they are unreasonable. There is nothing in 

s 62 that imposes any temporal or chronological limitation of the kind that the 

appellants contend must apply. 

(2) Section 63 provides that a modern award may include terms providing for 

the averaging of hours over a specified period, but that the average weekly 

hours must not exceed 38 hours for a full-time employee. This means that 

the traditional concept of a working week, with hours allocated only to that 

week, with overtime for any hours in excess in that period, does not have to 

apply.’8 

Exposure to Penalty 

33. If the UWU’s deeming provision in relation to overtime was allowed, it would effectively deem 

that the current practice is, and has potentially always been, contrary to s.62 of the Act, 

                                                
7 [2019] FCAFC 66 at [39] 
8 [2019] FCAFC 66 at [35] 
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exposing employers in the industry to substantial penalties for breach both prospectively and 

retrospectively. As Tracey J observed: 

‘The Court should be hesitant to read in restrictions in an award which, if not complied 

with, might give rise to penal consequences under the FW Act.’9 

Premise of the Application 

34. It is said at paragraph 2 of the Submission of United Voice filed on 24 January 2020 (the UWU 

Submission) that: 

“The variation seeks to align the Award’s treatment of overtime with the accepted 

industrial meaning of the term.” 

However, this premise is directly contrary to the Full Court judgment in Wilson Security10. The 

Full Court stated: 

‘It is not in doubt that “overtime” comprises hours beyond those provided as 

ordinary working hours in the Award – in this case 152 hours over four weeks. Of 

the 168 hours that Mr Davis is rostered to work in each four-week period, 16 hours 

are additional to, more than, or in excess of, 152 hours in that period of time (extra 

hours). However, what the appellants contend for requires the incorporation of an 

additional and indispensable element to the definition of overtime, namely that 

those extra 16 hours must also be worked after the 152 ordinary working hours in a 

roster cycle have been performed. 

… 

It may be observed that the passages from Re Steel Works Employees reproduced 

at [14(1)] above, from Re Confectioners reproduced at [21] above and from the 

Mills textbook reproduced at [22] above all expressly contemplate overtime 

occurring not just after ordinary working hours, but also before ordinary working 

hours. The passage from Australian Communication Exchange reproduced at 

[14(2)] above, goes no further than referring to overtime being hours in excess of 

the number of ordinary working hours, without any chronological aspect being 

mentioned. As already noted, the decision of industrial tribunals provide little 

assistance, not least because those cases cut both ways, but also because they 

seem to be dependent on usage and application, rather than meaning. 

… 

. 

Properly considered, “overtime” means no more than it states and has been long 

understood on the authorities referred to above – over, or more, than ordinary 

hours, in relation to the period of time for which ordinary hours apply. 

 … 

Once the broader meaning of overtime is appreciated, which is consistent with the 

prior curial understanding in Re Steel Works Employees, Re Confectioners and 

Mills, and not inconsistent with Australian Communication Exchange, all of which 

                                                
9 United Voice v Wilson Security Pty Ltd FCA 1215 at [53]  
10 [2019] FCAFC 66 
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focus on the notion of overtime being additional working hours, that meaning does 

not influence the operation of the Award in the manner contended by the 

appellants. Nor do the findings of industrial tribunals or dictionary definitions assist, 

reflecting as they do common historic applications of the concept of overtime in one 

particular way, rather than reflecting any limitation to be given to its true meaning. 

Just because the extra or additional hours might often take place after ordinary 

hours have been, or will be, worked, that does not preclude them taking place 

before they have been, or will be, worked, or in between the time in which ordinary 

hours will be worked. In any of these scenarios, they are additional hours, and 

therefore constitute overtime for which a loading is payable, depending on when 

the additional hours are required to be performed.’11 

Section 157 and the Modern Awards objective 

35. The UWU Application is made under s.158 of the Act for the FWC to exercise its powers under 

s.157(1) of the Act to vary the Award. At paragraph 65 of the UWU Submission, it states that the 

variation is necessary to ensure that the Award, together with the NES, provides a fair and 

relevant minimum safety net of terms and conditions having regard to the modern awards 

objective. 

36. ASIAL disagrees with this submission. ASIAL submits that the UWU would need to prove that 

the variation sought is necessary, justified, and that previous decisions permissive of the 

existing award provisions should not be followed. 

37. For the FWC to exercise its discretion under s.157(1), it has to be ‘satisfied that making [a 

determination varying a modern award] … is necessary to achieve the modern awards 

objective’. Tracey J considered the proper construction of this expression In Shop, Distributive 

and Allied Employees Association v National Retail Association (No.2).12 His Honour held: 

‘The statutory foundation for the exercise of FWA’s power to vary modern awards 

is to be found in s 157(1) of the Act. The power is discretionary in nature. Its 

exercise is conditioned upon FWA being satisfied that the variation is “necessary” 

in order “to achieve the modern awards objective”. That objective is very broadly 

expressed: FWA must “provide a fair and relevant minimum safety net of terms and 

conditions” which govern employment in various industries. In determining 

appropriate terms and conditions regard must be had to matters such as the 

promotion of social inclusion through increased workforce participation and the 

need to promote flexible working practices. 

…. 

The question under this ground then becomes whether there was material before 

the Vice President upon which he could reasonably be satisfied that a variation to 

the Award was necessary, at the time at which it was made, in order to achieve the 

statutory objective … 

In reaching my conclusion on this ground I have not overlooked the SDA’s 

subsidiary contention that a distinction must be drawn between that which is 

necessary and that which is desirable. That which is necessary must be done. That 

                                                
11 United Voice v Wilson Security Pty Ltd [2019] FCAFC 66 [25]–[34] 
12 Shop, Distributive and Allied Employees Association v National Retail Association (No.2) (2012) 205 FCR 227 
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which is desirable does not carry the same imperative for action. Whilst this 

distinction may be accepted it must also be acknowledged that reasonable minds 

may differ as to whether particular action is necessary or merely desirable. It was 

open to the Vice President to form the opinion that a variation was necessary.’13 

38. Section 138 of the Act also emphasises the importance of including terms ‘only to the extent 

necessary to achieve the modern awards objective’. 

39. What is ‘necessary’ to achieve the modern awards objective in a particular case is a value 

judgment, taking into account the s.134 considerations to the extent that they are relevant 

having regard to the context, including the circumstances pertaining to the particular modern 

award, the terms of any proposed variation and the submissions and evidence.  

40. In 4 Yearly Review of Modern Awards - Penalty Rates (Hospitality and Retail 

Sectors)14 (the Penalty Rates Case) the Full Bench summarised the general propositions 

applying to the FWC’s task as follows: 

‘1. The Commission’s task in the Review is to determine whether a particular 

modern award achieves the modern awards objective. If a modern award is not 

achieving the modern awards objective then it is to be varied such that it only 

includes terms that are ‘necessary to achieve the modern awards objective’ 

(s.138). In such circumstances regard may be had to the terms of any proposed 

variation, but the focal point of the Commission’s consideration is upon the terms of 

the modern award, as varied. 

2. Variations to modern awards must be justified on their merits. The extent of the 

merit argument required will depend on the circumstances. Some proposed 

changes are obvious as a matter of industrial merit and in such circumstances it is 

unnecessary to advance probative evidence in support of the proposed 

variation. Significant changes where merit is reasonably contestable should be 

supported by an analysis of the relevant legislative provisions and, where feasible, 

probative evidence. 

3. In conducting the Review it is appropriate that the Commission take into account 

previous decisions relevant to any contested issue. For example, the Commission 

will proceed on the basis that prima facie the modern award being reviewed 

achieved the modern awards objective at the time it was made. The particular 

context in which those decisions were made will also need to be considered. 

4. The particular context may be a cogent reason for not following a previous Full 

Bench decision, for example: 

•  the legislative context which pertained at that time may be materially different 

from the Fair Work Act 2009 (Cth); 

•  the extent to which the relevant issue was contested and, in particular, the extent 

of the evidence and submissions put in the previous proceeding will bear on the 

weight to be accorded to the previous decision; or 

                                                
13 Ibid at [35]–[37] and [46] 
14 [2017] FWCFB 1001  
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• the extent of the previous Full Bench’s consideration of the contested issue. The 

absence of detailed reasons in a previous decision may be a factor in considering 

the weight to be accorded to the decision.’15  

41. ASIAL submits that, when applying these general propositions to the UWU Application, the 

Award should not be varied as sought. 

Award history 

42. The Award can be taken to have achieved the Modern Awards objective when it was made. As 

set out in the statement of Chris Delaney, the Award was largely formulated having regard to 

pre-reform federal Awards that operated in Victoria and New South Wales. The security industry 

was considered a priority industry in the Award Modernisation process.  

43. The Award was made by a 7 member Full Bench on 19 December 2008 in one of the most 

significant decisions in our industrial history. The decision was very comprehensive and 

followed an extensive consideration of the security industry, including ordinary hours of work 

and rostering, shift penalties and overtime. The Full Bench held: 

‘Ordinary hours of work and rostering 

[296] We have been persuaded by the submissions of ASIAL that provision should be 

made for 12 hour ordinary time shifts. We recognise that the security services industry 

operates 24 hours a day, seven days a week and that 12 hour shifts are a ubiquitous 

feature of the industry throughout Australia. The exposure draft provided for 12 hour 

shifts but only on the basis of 10 hours of ordinary time and two hours of rostered 

overtime. The absence of provision for 12 hour ordinary time shifts would result in 

increased costs to many employers and result in many employees working more overtime 

than they may wish to work. The pre-reform awards in NSW, Victoria and Western 

Australia contain facilitative clauses that allow for 12 hour ordinary time shifts to be 

worked by agreement with a majority of employees, as does the relevant NSW NAPSA. 

We have included such a clause based on the clause in the Victorian pre-reform award. 

Shift penalties 

[297] We accept the submissions of ASIAL and others that the penalty rate in the 

exposure draft for the “Night Span” was too high. We agree with ASIAL’s submission that 

it should be the rate specified in the main NSW pre-reform award, being the award from 

which the wage rates that we have adopted were drawn. 

Overtime rates 

[298] Similarly, we accept that the adjustments to the overtime rates submitted by ASIAL 

represent a fairer balance between disadvantage to employees and increased costs to 

employers.’16 

44. As clause 21.2(d) of the Award makes plain, the FWC also gave consideration to the use of 

regular rostered overtime with the implementation of 12 hour rosters and their interaction with 

s.62 of the Act. It states: 

                                                
15 At [269] 
16 [2008] AIRCFB 1000 at [296] to [298] 
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‘Clause 21.2(b) is not intended to prevent an employer implementing 12 hour rosters 

through the use of rostered overtime (subject to the requirements in s.62 of the Act in 

relation to the right of an employer to require reasonable overtime) or individual flexibility 

agreements made pursuant to clause 7 – Individual flexibility arrangements’: 

45. The issue the subject of the UWU Application had arisen prior to the terms of the Award being 

considered. There had been a hearing in South Australia on 22 April 2008 in Van Den Brink v 

Chubb Security Australia Pty Ltd17 which was determined on 27 June 2008 and, on 13 August 

2008, the then Liquor, Hospitality and Miscellaneous Union filed an application with the 

Australian Industrial Relations Commission to have a dispute resolution process conducted in 

relation to Chubb (now MSS) in the ACT in relation to the rostering practice. This matter was 

ultimately determined by Senior Deputy President Hamberger.18 It is noted in the decision that 

Mr Anderson, the Union’s former ACT Branch Secretary “…agreed that it had been custom and 

practice for many years for both Chubb and other employers to allocate overtime to Sundays”. 19   

s.134(1)(a) – Relative living standards and the needs of the low paid 

46. No evidence has been provided about the pay of employees covered by the Award. There is 

one employee under the Award who gives evidence, Mr Nikic, who earned about $80,000 last 

financial year (excluding earnings from his plumbing business) and Mr Robinson who earned 

about $70,000 (working under an enterprise agreement) last financial year.  

47. The question of whether employees under the Award are low paid was extensively considered 

by Deputy President Gostencnik in Application by United Voice for a low paid authorisation.20 

Deputy President Gostencnik accepted that most employees were engaged at level 3 under the 

Award which carries a rate [currently $870.70 per week] marginally above the C10 classification 

in the Manufacturing Award.21  

48. In this case, the UWU have put forward no wage data that would enable the FWC to conclude 

with any precision whether any, or some, employees covered by the application are low paid. 

On the evidence, the FWC could not find that any employees are low-paid.  

49. What is notable, however, is that overtime can be a very significant part of an employee’s 

remuneration. Any action taken that impacts upon whether employees are offered overtime is 

likely to significantly impact employees’ living standards and whether they are able to meet their 

needs, and should be very carefully approached. 

Impact on Wages 

50. Paragraph 68 of the UWU Submission implies that the so-called ‘Practice’ is not in place. The 

so-called Practice, however has been permitted by the Award, and its predecessors and has 

been in place for many years across most of the industry. 

                                                
17 [2008] SAIRC 42  
18 Liquor, Hospitality and Miscellaneous v Chubb Security [2009] AIRC 4 
19 At [8] 
20 [2014] FWC 6441 
21 [34] to [50] 
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Impact on Annual Leave 

51. Employees in the industry are entitled to annual leave in the same way as employees generally. 

In addition, most employees affected will be defined as shift workers for the purposes of the 

Award and, therefore, be entitled to five weeks’ annual leave and a loading of at least 17.5%. 

52. Under the most common roster, the four on/four off 12 hour shift roster, employees are able to 

take four days annual leave and have 12 days off.  

53. If the UWU Application is successful, the evidence is that such favourable roster arrangements 

are unlikely to continue.  

Personal/Carer’s Leave 

54. Employees under the Award have the same leave entitlements as the rest of the community. 

The submission that the employee should be effectively incentivised so that they take time off 

because they are sick, or there is a death in the family, should be disregarded.  

55. The evidence is that employees on a four on/four off roster are likely to have less absences due 

to illness noting that, under their roster, they have to attend work less often. 

Impact on Superannuation 

56. As the Award makes clear, the amount of superannuation contribution and eligibility for such 

contributions is governed by Superannuation Guarantee Legislation and not the Award. It is not, 

therefore, a relevant consideration.  

57. The impact on wages, annual leave and personal/carer’s leave asserted by the UWU at 

paragraphs 68 to 72 of its Submission, only arise if employers are prepared to make overtime 

available during the week to maximise employees’ pay as sought by the UWU. In other words, 

to have employees work the same hours but be paid more.  

58. The evidence is however that if the UWU Application was granted, employers would be unlikely 

to retain the current working hours. Employers would be unlikely to roster in the same way 

because the restrictions imposed by the UWU clause will either not allow it, or will make it cost 

prohibitive, for them to do so.  

59. It cannot be assumed therefore that employees will work the same roster pattern if the Award 

was varied as sought.  

60. The purported impacts submitted by the UWU are therefore, likely to be illusory. 

61. This consideration weighs against the grant of the UWU Application. 

s.134(1)(b) – The Need to Encourage Collective Bargaining 

62. The specifics of rostering and working out arrangements are conducive to consideration at an 

individual or enterprise level due to the types of considerations set out in s.62(3) of Act. The 

Award’s role is only as a safety net. 
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63. The consensual nature of working hours arrangements in the industry is an important 

consideration. As required by clause 21.2(b) of the Award, the 12 hour shift arrangements in the 

industry have been introduced either by collective bargaining or individual agreement.  

64. Indeed Mr Robinson’s 12 hour shift arrangement arises from a 2009 enterprise agreement in 

South Australia. The basis upon which such agreements were negotiated in South Australia 

with the UWU is canvassed in Van Den Brink v Chubb Security Australia Pty Ltd22. In that case, 

Mr Graham who had been the ALHMU official responsible gave evidence. The judgment states: 

‘As Graham indicated security officers were pressing for the introduction of 12-hour 

shifts. The only way employers would agree to such a variation to the Award was if 

overtime was confined to work on Sundays during the course of the shift cycle.’23 

65. Only one employee covered by the Award, Mr Nikic, raises an issue with the Award despite its 

application to many thousands of employees. It seems counterintuitive to disturb the 

remuneration and working arrangements of so many when any issue could be dealt with on a 

site or individual basis. 

66. The UWU Submission regards that the genesis of the UWU Application is said to lie in litigation 

between the UWU and Wilson Security in relation to certain sites in the Australian Capital 

Territory where rostered security officers were working 12 hour shifts, in 2016. The approach of 

the UWU to enterprise bargaining in the security industry in the ACT, at about that time, was 

considered by Deputy President Gostencnik in an Application by United Voice for a low paid 

authorisation determined on 29 September 2014.24 The Deputy President records that while 

United Voice were prepared to bargain on a multi enterprise basis, it was generally not prepared 

to bargain on a single enterprise basis and it had made little or no effort to bargain with Wilson 

Security.25 The Deputy President stated: 

‘There is at the very at least an opportunity to continue bargaining between United 

Voice and each of MSS Security and Secom Security at an enterprise level for an 

agreement. Although there is no recent history of bargaining in the ACT with other 

Respondent Employers, there is no evidence of any unwillingness of the other 

Respondent Employers to bargain at an enterprise level for an agreement. Indeed 

that those employers have operational enterprise agreements elsewhere in their 

business it is suggested that there is a preparedness to bargain and reach 

agreement. That those employers have not agree to the claims made by United 

Voice in the ACT is not suggestive of the contrary. Little or no effort has been made 

by United Voice in relation to Wilson Security and SNP to bargain at an enterprise 

level.’ 26 

67. There are a range of enterprise agreements in the security industry, which does not suggest 

that employers have not been prepared to bargain.  

68. Award variations, such as those sought by the UWU, should not be pursued as a means of 

avoiding enterprise bargaining.  

                                                
22 [2008] SAIRC 42 
23 At [39]  
24 [2014] FWC 6441 
25 At [72] 
26 At [74] 
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69. This consideration weighs against the grant of the UWU Application. 

s.134(1)(c) – The Need to Promote Social Inclusion through Increased Workforce Participation 

70. This UWU Application is unlikely to impact social inclusion, making this a neutral consideration. 

s.134(1)(d) and (f) – ‘The need to promote flexible modern work practices and the effective and 

productive performance of work’ and ‘the likely impact of any exercise of modern award 

powers on business, including on productivity, employment costs and regulatory burden’ 

71. It is convenient to deal with these considerations together. 

72. It has long been held that an employer has the right to roster its employees as they see fit 

unless they are asking something unjust or unreasonable. In Australian Public Sector, 

Professional and Broadcasting Union, Australia Government Employment v Department of 

Primary Industries and Energy and Anor it was stated: 

‘This Commission has long held a view that there is a "long established right of 

management to allocate and arrange work and for the employees to respond to 

reasonable management requirements.” 

In Re: Cram and Others; Ex Parte N.S.W. Colliery Proprietors' Association Limited 

and Others the Court stated: 

“...the regulation and control of business enterprises by industrial tribunals is 

not a matter that goes to the jurisdiction of the tribunals. Rather it is an 

argument why an industrial tribunal should exercise caution before it makes 

an award in settlement of a dispute where that award amounts to a 

substantial interference with the autonomy of management to decide how 

the business enterprise shall be efficiently conducted.” 

McKenzie C in the Northern Territory Teaching Service Case outlined some of the 

development of the concept of managerial prerogative. However the case which is 

often referred to is a decision of a Full Bench of this Commission is the XPT Case 

where it is decided that: 

“It seems to us that the proper test to be applied and which has been applied for 

many years by the Commission is for the Commission to examine all the facts and 

not to interfere with the right of an employer to manage his own business unless he 

is seeking from the employees something which is unjust or unreasonable.’27 

73. As Tracey J observed in Wilson Security28: 

‘Rostering arrangements are within the discretion of the employer. Consistently 

with the existence of this discretion the Award does not contain any express 

restrictions on the exercise of that power. In particular it is open to an employer: 

 to choose the day on which a roster is to begin; 

 to decide whether overtime hours can be included in the roster at a point 

before which all ordinary hours have been worked; 

                                                
27 [1993] AIRC 293; (26 March 1993) Print K7179 
28 [2018] FCA 1215 at [50] 
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 to decide on the number of days on which ordinary hours can be worked; and 

 to fix the number of days of the week on which ordinary hours are to be 

worked subject to the limitations prescribed by cls 21.3 and 21.4).’ 

74. As Commissioner Williams stated in Douglas Harland; Ian Johnson and Richard Hilleard v MSS 

Security29: 

‘[76] The Roster design in any workplace is at the discretion of the employer 

subject to the Award requirements. 

[77] There is nothing inappropriate in the respondent designing its rosters to 

minimise its costs as the Full Bench has clearly recognised. In terms of the 

respondent’s approach to rostering ordinary hours and consequently where 

overtime hours fall in that roster, I am satisfied the respondent is entitled to operate 

under the roster it has designed in this case. 

[78] The rostering approach of the respondent is consistent with the terms of the 

Award. There is nothing in the Award that prohibits Sunday shifts being 12 hours of 

overtime. I am satisfied that the respondent’s calculations, in terms of ordinary 

hours and overtime under their roster, meet the requirements of the Award.’ 

75. This discretion would be removed by the UWU Application, and would be a substantial 

interference with the autonomy of employers to decide how they should operate their business. 

76. Under the UWU’s Application, rostering an employee during the day, Monday to Friday, would 

become unlawful if it meant that the employee had to work overtime at night or on a weekend. 

Such a restriction on employer’s rights to roster efficiently would be unprecedented.  

77. The Statements from Chris Delaney, Wilson Security and MSS Security evidence how the 

Award has facilitated flexible modern work practices, particularly 12 hours shifts over an 8 week 

cycle, that have provided for the effective and productive performance of work, and how, if the 

UWU Application is successful: 

(a) Costs would increase by more than 4% on a 4 on/4 off roster; 

(b) Rosters would become unworkable, particularly 12 hour shift rosters; 

(c) Existing employees would lose overtime and suffer a reduction in pay, and the industry 

would shift to a more casual workforce to address rostering restrictions and costs;  

(d) The flexibility to roster to clients’ demands would suffer; and 

(e) 12 hour shifts, which have been a preferred way of working by employees, are likely to be 

replaced by less amenable and more costly 8 hour shift rosters. 

78. The regulatory burden would be enormous. For example, MSS have close to 3,000 rosters 
which would each need to be examined, affected clients may need to be approached about 
costs and services, employees would need to be consulted, and new rosters constructed where 
necessary. 

79. In Chris Delaney’s Statement, the detrimental impacts of the UWU Application on employers in 
terms of rostering flexibility, costs and customer service are illustrated as follows: 

                                                
29 [2013] FWC 8064 
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‘[52] The Union seeks to have overtime applied at the end of the roster cycle. 

[53] In an 8 week roster cycle there are 28 shifts of 12 ordinary hours (336). If overtime 
were applied in the way suggested by the Union once an employee had completed 304 
ordinary hours overtime would commence. 304 hours in this instance are completed 4 
hours into the 25th rostered shift. As a full time employee cannot work less than 7.6 
ordinary hours in a shift the employer would automatically be in breach of the Modern 
Award. 

[54] Similar issues arise in 2, 4 and 6 week rosters. 

[55] To vary the Modern Award in the manner sought by the Union would in my opinion 
discourage employers from using 12 hour shifts that is: 

(a) At some point in the roster cycle the employer would need to change to a shorter 

shift and add extra employees to cover – this would create higher cost and 

interfere with continuity for the customer; 

(b) The final 32 hours of an 8 week roster cycle would either be expensive overtime or 

allocated to Casuals creating higher costs and again inconsistency for the 

customer. 

(c) The employer is more likely to revert to the 3 shift system with 5 days on and 2 

days off. Employees would no longer enjoy 4 day breaks. 

(d) Employees would get fewer overtime hours and less in wages whereas the 

employer would have less flexibility and higher on costs. ‘ 

80. This consideration weighs significantly against the grant of the UWU Application. 

s.134(1)(da) – The Need to Provide Additional Remuneration for Employees Working Overtime, 

or Unsocial, Irregular or Unpredictable Hours, Weekends or Public Holidays, or Working Shifts 

81. The Award prescribes the following penalty rates: 

Hours Worked During Penalty Rate in addition 
to Ordinary Time  

% 

Night span 21.7 

Night span (permanent night work) 30 

Saturday span 50 

Sunday span 100 

Public holiday span 150 

82. In addition clause 23.3 of the Award has overtime rates as follows: 

For Overtime Worked Loading Payable in 
addition to Ordinary 

Time Rate  
% 

Monday to Friday – first 2 hours 50 

Monday Friday – thereafter 100 

Saturday – first 2 hours 50 

Saturday – thereafter  100 

Sunday  100 

Public holiday 150 
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83. The additional remuneration under this Award is no less beneficial than provided under other 

awards, and in some respects is more beneficial. In Application by United Voice for a low-paid 

authorisation in relation to employees under the Award in the ACT,30 Deputy President 

Gostencnik stated: 

‘It seems to me that the minimum terms and conditions of the employees the subject of 

this application are in most respects no less beneficial than the minimum terms and 

conditions that apply elsewhere and are the community standards. These community 

standards comprise the minimum terms and conditions set out in the relevant modern 

award and the minimum terms and conditions set out in the NES. There is nothing in the 

evidence from which it can be concluded that on a minimum terms and conditions 

comparison the employees the subject of this application are disadvantaged when 

compared to community standards. Furthermore there is no probative evidence, which 

would assist in a conclusion that the actual terms and conditions of those employees 

compare less favourably to the actual terms and conditions by reference to community 

standards.’31 

84. It is noteworthy that the Sunday penalty for work as part of ordinary hours is double time 

whereas under other significant awards of the UWU the penalty rate is 50% for ordinary time 

work on a Sunday. 

85. The UWU at paragraph 78 of its submission refer to the purpose of overtime penalty rates under 

the Hospitality Industry (General) Award 2010 (the Hospitality Award). 

86. Like under the Security Services Award, the rate for a Sunday under the Hospitality Award was 

double time (whether it be ordinary hours or overtime) until it was varied in 1991 to reduce the 

Sunday rate for ordinary hours to 75%, and then again in 2018 to 50%. If the UWU wished to 

encourage the rostering of employees in ordinary time on Sundays, it could consider reducing 

the penalty rate applicable under the Award so as to not discourage the rostering of ordinary 

hours on that day.  

87. The UWU also relies upon the overtime provisions of the Hospitality Award which, like the 

Security Services Award, are fairly conventional in providing that overtime is payable for work 

outside of ordinary hours. Despite its reliance upon these provisions, the UWU seeks contrary 

provisions for this Award to limit overtime to the end of the roster cycle.  

88. At paragraph 81 of the UWU Submission, reliance is had on a decision of the Full Bench of the 

FWC in United Voice (Queensland Branch) v MSS Security Pty Ltd in relation to an application 

for an approval of the agreement to the effect that the Award did not permit the allocation of 

overtime shifts on a Sunday. Nevertheless, Tracey J in Wilson Security disagreed that the MSS 

decision could be read in the way that the UWU contend. He stated: 

‘[48] It is very difficult to read the decision in MSS Security as supporting the 

existence of an unstated premise that employers were precluded, by the Award, 

from allocating overtime hours to shift periods prior to the worker’s completion of 

the full complement of ordinary hours. This is so, particularly, when it is borne in 

mind that the Full Bench: 

                                                
30 [2014] FWC 6441 
31 At [96] 
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Did not, in its reasons, deal with the construction issues presently under 

consideration, despite them having been specifically raised by the respondent MSS 

Security. 

Made no reference to authorities relating to the principles of award construction. 

Failed to distinguish or overrule Harland. 

Did not refer to Chubb Security and the observations of the Full Bench in 

the Award Modernisation Decision. 

[49]The Award provides for ordinary hours (that is, 38 hours per week) to be 

averaged over two, three, four or eight week roster cycles “at the discretion of the 

employer”: cl 21.1(a). It also provides for additional payments for the working of 

overtime hours: cl 23.3. 

[50] Rostering arrangements are within the discretion of the employer. Consistently 

with the existence of this discretion the Award does not contain any express 

restrictions on the exercise of that power. In particular it is open to an employer: 

to choose the day on which a roster is to begin; 

to decide whether overtime hours can be included in the roster at a point before 

which all ordinary hours have been worked; 

to decide on the number of days on which ordinary hours can be worked; and 

to fix the number of days of the week on which ordinary hours are to be worked 

(subject to the limitations prescribed by cls 21.3 and 21.4). 

[51] Absent such express restrictions, the ordinary and natural language of the 

Award, in my view, permits an employer to act in the manner in which the 

respondent has done in the present case. 

[52]The language employed by the draftsman of the Award does not compel the 

reading in of the kind of restrictions contended for by United Voice. Nor is this 

rendered necessary in order to ensure the effective operation of the Award 

provisions. Decisions of industrial tribunals of long standing have favoured contrary 

constructions. The catalyst for the present application would appear to have been 

the more recent decision in MSS Security. For the reasons explained above at [48] 

I do not consider that that decision assists United Voice’s construction arguments 

in the present proceeding. What these conflicting decisions highlight is the absence 

of any clearly understood and mutually accepted understanding of the operation of 

the rostering provisions and the allocation of overtime to Sundays. Given these 

circumstances it is all the harder to support the implication of terms in the Award 

which do not appear.’32 

89. The decision of Tracey J was upheld by the Full Court of the Federal Court on appeal.  In 

upholding the decision, the Full Court observed that: 

                                                
32 United Voice v Wilson Security Pty Ltd [2018] FCA 1215 [48] to [52] 
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“the substance of the appellant’s case depended on conflating the meaning of overtime 

with the way that it has often (but not invariably) been organised and paid.”33  

90. The Full Court also held that the inherent meaning of overtime is time over the ordinary hours, 

not necessarily after the ordinary hours. The Full Court further held that the findings of industrial 

tribunals or dictionary definitions do not assist given that they reflect common historical 

applications of overtime in one particular way, rather than a limitation to the true meaning of the 

term stating: 

‘Just because the extra or additional hours might often take place after the ordinary 

hours have been, or will be, worked, that does not preclude them from taking place 

before they have been, or will be, worked or in between the time in which ordinary 

hours will be worked. In any of these scenarios they are additional hours, and 

therefore constitute overtime for which a loading is payable, depending on when 

the additional hours are required to be performed.’34 

91. The Full Court went on to conclude that under the terms of the Award, Wilson Security could 

choose what hours could be worked as ordinary hours and that by notifying the employees 

concerned that their overtime hours would be allocated to Sundays, the employer necessarily 

notified them that the other rostered hours – which did not exceed 152 in number – were to be 

worked as ordinary hours. 

92. This consideration weighs against the grant of the UWU Application. 

s.134(1)(g) – The Need to Ensure a Simple, Easy to Understand, Stable and Sustainable Modern 

Award System for Australia that Avoids Unnecessary Overlap of Modern Awards 

93. At paragraph 93 of its submissions, the UWU assert that the Award is difficult to understand. 

The fact that the UWU do not like the Award’s rostering provisions, however, does not make the 

Award difficult to understand. The Award’s clauses dealing with rostering hours and overtime 

are fairly conventional across modern awards. They have received extensive judicial 

consideration by the courts and the FWC, and should not be disturbed. 

94. The evidence relied upon at paragraph 92 of the UWU Submission does not establish that the 

Award is not simple and easy to understand. The evidence of Mr Nikic is not that he did not 

understand the Award but that he did not understand why he was being paid less than he was 

under the salaried arrangement of his previous employer’s enterprise agreement.  

95. Mr Robinson’s evidence refers to his enterprise agreement, not the Award. This enterprise 

agreement has different overtime arrangements to the Award. In particular the enterprise 

agreement makes provision for voluntary additional hours. 

96. This consideration weighs against the grant of the UWU Application. 

Conclusion  

97. ASIAL addresses, in summary, the general propositions identified in the Penalty Rates Case. 

                                                
33 United Voice v Wilson Security Pty Ltd [2019] FCAFC 66 at [28] 
34 United Voice v Wilson Security Pty Ltd [2019] FCAFC 66 at [32] 
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Necessary? 

98. ASIAL submits that the UWU has failed to demonstrate that the Award is not achieving the 

modern awards objective, and that it cannot be achieved unless the proposed variation is made.  

99. The Award’s rostering and overtime provisions are fairly conventional.  

100. While the UWU may view the restrictions sought as desirable because employees would be 

paid more in penalty rates and overtime, as Tracey J commented in Wilson Security, the kind of 

restrictions contended for are not ‘necessary in order to ensure the effect of operation of the 

Award provisions’.35 

Justified? 

101. The change is purported to be the result of rostering changes made by one company, Wilson 

Security, at some of its sites in the ACT some 5 years ago after a Full Federal Court has 

‘determined’ that there is nothing unlawful about the arrangement. However, no employee of 

Wilson Security (from the ACT or elsewhere) who is subject to the Award is giving evidence in 

support of the UWU Application. There are however, some 11,170 employers and 147,729 

employees whose working arrangements, as permitted by industrial instruments for many years, 

will be fundamentally affected if the UWU Application is granted. 

102. In circumstances where the UWU is asking the FWC to substantially interfere with an 

employer’s right to manage its business, increasing costs, negatively impacting productivity and 

efficiency and imposing a significant regulatory burden in having to recast thousands of rosters, 

it would need to advance a substantial case to justify the changes sought, including the 

provision of probative evidence. In this case, only one witness who is covered by the Award has 

been brought to give evidence. ASIAL submits that the UWU has failed to justify the merits of 

the variation to the Award sought.  

Previous Decisions 

103. The FWC should proceed on the basis that the Award achieved the modern awards objective at 

the time it was made.  

104. Specific consideration was given to 12 hour shifts and the need for regularly rostered overtime 

when making the Award, and such rostering had been previously permitted by the pre reform 

awards that the modern Award replaced. 

105. Numerous decisions have been permissive of the current rostering arrangements and they have 

said nothing that would suggest that the rostering practices in the security industry were 

anything but lawful and conventional, including: 

(a) Van Den Brink v Chubb Security Australia Pty Ltd;36 

(b) Liquor, Hospitality & Miscellaneous Union v Chubb Security Australia Pty Ltd;37 

(c) Award Modernisation decision – Full Bench;38 

(d) Harland v MSS Security Pty Ltd;39 

                                                
35 [2018] FCA 1215 at [52] 
36 [2008] SAIRC 42 
37 [2009] AIRC 4 
38 [2008] AIRC FB 1000 
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(e) Christian Carnes v MSS Security Pty Ltd;40 

(f) United Voice v Wilson Security Pty Ltd;41 and 

(g) United Voice v Wilson Security Pty Ltd.42 

106. In conclusion, ASIAL submits that UWU have failed to provide a sufficient basis to justify the 

proposed variation to the Award, particularly in light of the significant operational, productivity 

and financial implications of the variation. The Award achieved the modern awards objective at 

the time it was made and ASIAL submits it continues to do so taking into account the particular 

considerations identified in sections 134(1)(a) to (h) of the Act.  

Filed for the: The Respondent  

Dated: 14 May 2020 
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40 [2019] FWC 7695 
41 [2018] FCA 1215 
42 [2019] FCAFC 66 
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(LKH) AM2019_19 Statement of Jamie Adams 

IN FAIR WORK COMMISSION 

FWC Matter No. AM2019/19 

Variation under Section 158 of the Fair Work Act 2009 

Security Services Industry Award 2010 

 

STATEMENT OF JAMIE ADAMS 

 

I, Jamie Adams, state: 

1. I am the General Manager – Victoria and Tasmania for MSS Security (MSS) and have been in this role 
since 2017. However, I have been employed by MSS for 16 years and have previously held the 
following positions: 

 General Manager SA/ NT: July 2016 – Present 

 General Manager - South East Qld and Defence: September 2015 – July 2016 

 State Manager South East Queensland: February 2012 – September 2015 

 State Manager Operational Performance NSW: January 2010 – February 2012 

 Northern Territory Manager: June 2004 – January 2010 

MSS was previously known as Chubb Security. 

2. An employee of MSS, Robert Nikic, has made a Statement in these proceedings. I reply to Mr Nikic’s 
Statement below.  

3. MSS provides wide-ranging security services to all market segments via our state based offices, 
operational teams and infrastructure in every state and territory. MSS operates in all market segments 
– arts, events & recreation, aviation, commercial property, data and communication, education, energy 
& resources, financial services, government, health, industrial & manufacturing and maritime & 
logistics. There is also a specialist division, MSS Strategic Medical and Rescue, which delivers 
industrial, medical and emergency response by rescue services to the mining, natural resources, 
manufacturing and heavy construction industries.  

4. MSS employs more than 6,000 employees nationally, and is one of the largest, if not the largest, 
employer in the industry. 

5. MSS is covered by the Security Industry Services Award 2010 (the Award) as well as a number of site 
enterprise agreements, a state wide enterprise agreement in Victoria (MSS Security Victorian 
Enterprise Agreement 2017) and a state wide enterprise agreement in Queensland (MSS Security Pty 
Ltd Enterprise Agreement (QLD) 2011-2014).  
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6. The nature of the security industry is that security services are generally required outside of the client’s 
usual operating hours which generally means that security services are required 24 hours a day, 7 
days a week. Defence sites, in particular, require security officers to be on site 24 hours a day, 7 days 
per week. 

7. The security services industry is highly competitive and we are frequently tendering for work against 
competitors, large and small.  

8. Based on my experience I believe a significant portion of the industry employs a majority of security 
officers as shift workers who by definition would work shifts over a 24 hour span, including weekends 
and public holidays. 

9. Given the 24 hour a day, 7 day a week nature of the industry, this type of arrangement suits security 
service operations and is efficient and cost effective. It also suits our employees.  

10. MSS find that productivity tends to increase with 12 hour shifts. There are two shift turnovers instead 
of three which means there is less disruption of ongoing operations and reduced potential for errors 
with shift handovers. We also find that absenteeism reduces when employees are working 12 hour 
shifts. 

11. These rosters are usually over an 8 week period and rotate between a day span (6.00am to 6.00pm) 
and a night span (6.00pm to 6.00am). The roster involves 4 shifts on, then 4 shifts off.  

12. Over an 8 week roster, this means that an employee is rostered for a total of 336 hours. Of these 
hours, 304 hours are ordinary hours and 32 hours are rostered overtime. 

13. The overtime hours are typically allocated to Sundays and, to a lesser extent Saturdays. Sunday work 
under the Award is paid at the same rate (double time) irrespective of whether it’s worked as part of 
ordinary hours or as an overtime shift. This has always been the practice at MSS in the 16 years that I 
have been in its employ, and I understand was the practice of many other major security contractors.  

14. This practice was considered by SDP Hamberger in Liquor, Hospitality and Miscellaneous Union v 
Chubb Security Australia Limited [2009] AIRC 4. It dealt with equivalent provisions under the 
forerunner of the present Award in the ACT, the Security Employees (ACT) Award 1996. The union 
had complained that rostering overtime on Sunday shifts throughout the cycle was in breach of the 
Award and a related agreement and that overtime should be paid only on the last 32 hours of a 336 
hour roster cycle, regardless of the days of which those 32 hours fell. SDP Hamberger rejected this 
submission.  He said: 

“[11] Chubb has adopted the practice of rostering specific Sunday shifts as scheduled 
overtime throughout rotating 12 hours rosters since the introduction of 12 hour 
shifts in the ACT …Over the eight week cycle, guards work exactly the same shifts 
as each other, but at different times through the cycle.  Over the cycle, the guards 
will work either three 12 hour shifts or four 12 hour shifts per week.  This averages 
out to 42 hours per week.  In a 12 hour rotating roster, each guard is rostered to 
work 336 hours over an eight week period.  304 hours are rostered as ordinary 
hours and 32 hours as overtime hours.  The overtime hours are rostered on two 
Sunday shifts and eight hours of a Saturday night/Sunday morning shift.  Each 
guard is rostered to work each of the overtime shifts once during the eight week 
cycle.  The overtime shifts occur at specific instances in the eight week roster 
period.  … 

[12] Rostering overtime in this way is the most effective arrangement for Chubb.  Mr 
Myers gave evidence that rostering and paying overtime in the manner sought by 
LHMU would increase Chubb’s costs of operating the 12 hour roster system by 
approximately 4% … 

… 

[18] On the basis of the evidence, I find the following facts form part of the relevant 
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circumstances within which the overtime provisions of the 2004 agreement should 
be construed. 

● There is a long-standing and well recognized practice by many companies in the 
security industry to ensure, where services are provided on a seven days a week 
basis, that overtime falls on Sunday; 

● This is done to minimize costs as the ordinary and overtime rates on Sundays are 
effectively the same…” 

15. The genesis of the arrangement is explained in the evidence, which the Court accepted, of a former 

official of the United Workers’ Union (UWU) predecessor union, the Australian Liquor Hospitality and 

Miscellaneous Workers’ Union, in Van Den Brink v Chubb Security Australia Pty Ltd1: 

“[30] Graham signed an affidavit on 25 March 2008. In that affidavit he deposed to the following: 

 He was involved as the authorised representative of the ALHMU in the negotiation of a 
variation of the Award in 1990 to permit twelve-hour shifts to be worked as ordinary hours 
for the first time in the history of the Award.   

 He was directly involved in the negotiation of the terms of the variation with individual 
employers and the Chamber of Commerce. Together with Tony Snelson he participated in 
drafting proposed variations to the Award and participated in the process of taking the 
variation to the South Australian Industrial Relations Commission. 

 Security officers wanted the introduction of twelve-hour shifts rather than the shift cycles 
that they were then working on. It was thought that twelve-hour shifts would be beneficial 
to security officers as it would provide more time off between individual shifts and in 
between shift cycles. 

 Employers in the industry did not want to permit twelve-hour shifts because of cost 
implications for overtime. 

 His understanding as a representative of the ALHMU was that in order to reach an 
agreement concerning the introduction of twelve-hour shifts employers were to be able to 
average overtime out over the course of an extended averaging period and in particular it 
was understood and agreed by both parties that in order to average out the overtime over 
a six calendar month period the employers would pay the overtime component on Sundays. 

 The respondent’s method of calculating and paying overtime namely paying all Sundays 
as overtime, to those involved in a four-day-on four-day-off twelve-hour shift roster is an 
approach consistent with the intentions of the parties to the Award at the time it was drafted. 

 At workplaces where a twelve-hour shift was introduced the roster cycles invariably 
provided for a four-on four-off shift roster with overtime paid on Sundays. This roster cycle 
was an industry standard and accorded with the agreement to vary the Award. If it had 
been contrary to the agreement and contrary to the Union’s understanding of the operation 
of the Award objection would have been taken by the Union.   

… 

[39] Having decided to reopen this matter pursuant to s 174 I am of the view that the evidence 
advanced by Graham provides an explanation as to why the respondent adopted an averaging 
method and an allocation of overtime to Sundays. Employer groups in the industry and ALHMU 
it seems were all aware of the practice of payment of overtime on Sundays where twelve-hour 
shifts were worked.  As Graham indicated security officers were pressing for the introduction of 

                                                      
1 [2008] SAIRC 42 
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twelve-hour shifts.  The only way employers would agree to such a variation to the Award was if 
overtime was confined to work on Sundays during the course of a shift cycle.” 

16. When the Modern Award was made Chubb participated in the proceedings and had sought that it be 

able to continue its practice. When making the Award, the Full Bench stated: 

“The exposure draft provided for 12 hour shifts but only on the basis of 10 hours of ordinary time 
and two hours of rostered overtime. The absence of provision for 12 hour ordinary time shifts 
would result in increased costs to many employers and result in many employees working more 
overtime than they may wish to work.”2 

17. A question raised about this rostering practice by three MSS employees was considered by the Fair 

Work Commission in Douglas Harland, Ian Johnson and Richard Hilleard v MSS Security Pty Ltd3 in 

which Commissioner Williams, after citing the Full Bench’s decision referred to above, stated: 

“[76] The Roster design in any workplace is at the discretion of the employer subject to the 
Award requirements. 

[77] There is nothing inappropriate in the respondent designing its rosters to minimise its costs 
as the Full Bench has clearly recognised. In terms of the respondent’s approach to rostering 
ordinary hours and consequently where overtime hours fall in that roster, I am satisfied the 
respondent is entitled to operate under the roster it has designed in this case. 

[78] The rostering approach of the respondent is consistent with the terms of the Award. There 
is nothing in the Award that prohibits Sunday shifts being 12 hours of overtime. I am satisfied 
that the respondent’s calculations, in terms of ordinary hours and overtime under their roster, 
meet the requirements of the Award.” 

18. Most recently in Christian Carnes v MSS Security Pty Ltd4 Deputy President Asbury arbitrated the 
question: 

“Question 1: On a proper construction of the MSS Security Pty Ltd Enterprise Agreement (QLD) 
2011 – 2014 (the Agreement) is MSS Security Pty Ltd permitted to roster employees for an 
overtime shift on any day in the roster cycle, including on a day which also attracts a penalty for 
ordinary hours, where that penalty is absorbed into the overtime rate the employee is paid for 
that shift?” 

In a detailed decision, Her Honour determined that the answer to the question was “yes”.5 

19. Although the issue was determined in the context of the MSS Security Pty Ltd Enterprise Agreement 
(QLD) 2011 – 2014 (the Agreement), the provisions of that Agreement are not relevantly different to 
the Award. 

20. The rostering practice of MSS has not changed from the practices described in the above cases. 
Currently on a 4 on/4 off rotating 8 week roster, the average cost to MSS would increase by over 4% 
(the exact amount will depend upon the time or day that the employee commences the roster cycle) if 
the UWU Application was successful.  

21. Given its very competitive nature, profit margins across the security service industry are extremely low, 
simply absorbing the cost of additional overtime payments would not be an option.  

22. Trying to increase costs to clients is unlikely to be sustainable. Clients are more likely to rationalise the 
services we offer or not renew the contract. For example, clients might reduce the number of security 
officers or the hours at which they require services. Also clients might move from having static security 

                                                      
2 [2008] AIRCFB 1000 at [296] 
3 [2013] FWC 8064 
4 [2019] FWC 7695 
5 At [120] 
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officers to patrols or to having more electronic surveillance. In my experience, where there are 
significant cost increases during the life of a contact, clients are often less likely to take up the option 
to extend the contract.  

23. MSS would have to reconsider all current rostering practices across the thousands of sites at which it 
operates. This would most likely result in roster reviews and disruptions, and potentially renegotiating 
current service requirements and contracts with clients. MSS currently has close to 3000 active rosters 
which would each need to be examined and reconsidered.  

24. If the UWU Application was successful, the options open to MSS would be to move to 8 hour, rather 
than 12 hour shift rosters, or maintain existing 12 hour shift rosters and try to fill the last 32 hours of 
the 8 week cycle with part time and casual employees. Either option would be less productive and 
more expensive than the current rostering practice that suits MSS and its employees.  

25. To replace the employee for the last 32 hours of their 8 week roster cycle with another employee 
would be very difficult. MSS would have to engage casual employee(s) to work those shifts. It would 
be difficult to recruit employees to only work every 8 weeks. Further, any employees recruited would 
have little connection to the workplace or ongoing knowledge of it. This may not be well accepted by 
clients and we would be concerned that service quality may suffer.  

26. If MSS was to operate 3 x 8 hour shifts, rather than 2 x 12 hour shifts, we would need to employ 
another employee for each 24 hour period. This would increase our labour by about 15% on the basis 
that our current 12 hour roster pattern requires 4 officers to fill each 24 hour post. We would then need 
to recruit at least one additional employee, either on a casual or permanent part time basis, to fill the 
additional position for each roster. There would also be additional on costs, such as extra uniforms, 
associated with engaging additional employees. Recruiting additional employees can also be difficult 
which could run either understaffing or overtime risks if headcount requirements cannot be met. 

27. If working on an 8 hour roster, the starting and ceasing times can be less amenable. Typically, on an 8 
hour roster, the shifts would be 6.00am to 2.00pm, 2.00pm to 10.00pm, and 10.00pm to 6.00am. 
Further, having less days off can make it difficult to deal with the three different working times 
associated with an 8 hour shift rotating roster. Employees would also be required to work more 
weekend shifts. 

28. In addition, security officers would experience a reduction in the average hours worked each week of 
the roster cycle from 42 under the current 12 hour shifts arrangement, to 38 hours per week on the 
alternative 8 hour roster. Further to this, the reduction in hours would result in a reduction of employee 
earnings of approximately 7% annum per Officer in comparison to earnings under the current practice.  
Moving to this roster structure will impact the full time officers in the following ways; 
a) Less gross wages per annum 
b) More shifts by reducing from 12 hour to 8 hour shifts 
c) No overtime in the roster cycle 
d) Reduced number of total hours per week (averaging 42 hours per week to 38 hours per week). 

29. All of our employees have agreed to work 12 hour shifts and the Company’s method of payment 
regarding overtime whilst employed by the Company on any site at which 12 hour shifts are 
applicable. There is a standard letter of appointment for employees which is set out at Appendix A to 
the Statement of Mr Nikic. It relevantly provides, under the heading, ’12 Hour Ordinary Time Shifts’: 

‘Signing this contract of employment indicates your understanding and agreement to work in 12 
Hour Ordinary Time Shifts and the Company’s method of payment regarding overtime whilst 
employed by the Company on any site at which 12 hour shifts are applicable’.  

30. In effect, this roster pattern enables security officers to work less shifts and for more remuneration 
than an 8 hour shift roster. It also has the advantage of employees being able to know, often months 
in advance, the shifts that they will be working. Employees also save on travel costs by not having to 
attend work as often.  

31. The 4 days off also means that our employees have less days of work. If employees wish, they can 
often pick up an additional overtime shift on their days off. Also many of our employees will have other 
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work that they do on their days off (MSS permit this so long as there is no conflict of interest), like Mr 
Nikic, or they simply use this time to pursue their recreation and leisure interests.  

32. Employees working a 4 on 4 off, 12 hour shift roster work 28 rostered shifts over an 8 week roster 
cycle. Conversely, employees working a roster which incorporates 8 hour shifts over an equivalent 
period would work 38 shifts, resulting in an additional 10 shifts required to be worked. This would also 
result in Security Officers being paid 32 hours less than a 4 on 4 off 12 hour shift roster. 

33. Further, working an additional 10 shifts would result in employees incurring additional costs due to 
extra travel to and from work which may include fuel, public transport fares, tolls, parking costs and 
vehicle wear and tear. This would be compounded by a concurrent reduction in earnings. 

34. As a result of full-time employees significantly reduced availability given the additional 10 shifts 
required to be worked, security providers would be required to engage casual employees to cover ad-
hoc shifts or short notice vacancies. The increase to employees being employed on a casual basis 
does not provide stability within the workforce or the industry, with this instability being detrimental to 
employees. 

35. If an employee takes 4 shifts of annual leave under the 4 on 4 off roster they are able to have a 12 day 
break. Employees will often avail themselves of this arrangement (noting that, as ‘shift workers’, they 
may be entitled to 5 weeks’ annual leave).  

36. I believe that our employees would be very upset if the Award was changed in the manner sought in 
the UWU Application. Our employees are used to being able to plan their lives around the 4 on 4 off 
roster and the remuneration associated with it. If the UWU Application was successful, our employees 
would have to work more often for less remuneration and on a less amenable roster. The loss of the 
extra remuneration for the overtime would be likely to impact them significantly.  

37. This is a typical 4 on/4 off roster: 

38. I am not sure how the UWU approach can work, as the Award does not permit a shift of less than 7.6 
ordinary hours for a full time employee. Overtime would commence (in an 8 week roster cycle) after 
304 hours – which falls (in the typical roster above) 4 hours into the 12 hour shift on Thursday of the 
8th week of the roster. The employee cannot have a 4 hour ordinary time shift. There is no point in any 
of the roster cycles available in the Award where a full shift may be worked. 

 MON TUE WED THU FRI SAT SUN  

1 12  12 12 12    48 

OT               0 

2  12 12 12 12    48 

OT              0 

3   12 12 12 8   44 

OT           4   4 

4    12 12 8 12 44 

OT           4   4 

5        12 12 12 36 

OT              0 

6  12     12 0 24 

OT             12 12 

7 12 12     0 24 

OT             12 12 

8 12 12 12     36 

OT            0 
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39. Also, it would be extremely difficult, if possible at all, to operate if overtime could not be offered at night 
or on weekends when penalty rates would not otherwise be payable. Even if overtime was payable 
after the 8 week cycle as the UWU propose, the end of the cycle will often be a weekend or evening 
and MSS would be prohibited under the UWU’s proposed Award clause 21.1(b) from allowing the 
employee to perform that overtime work because overtime would have to be worked at non-penalty 
rate times and days. 

40. Further, I am not sure how overtime which is “regular and systematic” would be determined. It is very 
hard to pre-determine what is regular and systematic overtime. For example, there may be overtime 
when someone is off on leave but it can be difficult to predict when they may be likely to return, or an 
employee may resign and it may be difficult to predict how long it will take to fill a vacancy.  

41. Demand for our services can change markedly. For example, at the moment, one of our largest sites, 
Crown Melbourne has been closed because of COVID-19 but there are other areas in which security 
demands have increased, such as for pharmacies. 

42. While MSS predominantly has 12 hour shift operations, it has a variety of other shift arrangements. 
Given the wide range of industries that MSS services, we need rostering flexibility. For example, a 
common circumstance would be an employee working a 45 hour week, with overtime calculated on a 
daily basis. In this circumstance, I understand that the UWU Application would require us to calculate 
overtime on a weekly not daily basis, thereby further increasing costs. Another example is security 
officers at loading docks which are open Monday to Friday and on Saturday mornings. These 
employees would currently work the Saturday morning shift as overtime. The UWU proposal would 
prohibit MSS from offering such overtime on Saturday mornings.  

Response to Statement of Robert Nikic 

43. I cannot comment upon the annualised salary arrangement that Mr Nikic had with Serco Sodexo under 
its enterprise agreement before MSS was the successful tenderer for security services at Williamtown 
RAAF Defence Base. I note, however, that Mr Nikic worked the same type of 4 on/4 off roster and 
there was no restriction in relation to overtime in that enterprise agreement of the type sought in the 
UWU Application. 

44. At paragraph 17 of his Statement, Mr Nikic indicates that he commenced with MSS on 28 October 
2014 upon signing a contract in which he agreed to work 12 ordinary time shifts and also expressly 
agreed to the Company’s method of payment regarding overtime whilst employed on any site on which 
12 hour shifts are applicable. This is a standard provision in MSS contracts. The working of 12 hours 
shifts and the allocation of overtime at the Williamtown site have not changed since he accepted this 
offer. 

45. At paragraph 30, Mr Nikic says that on days upon which overtime is scheduled, such as a Sunday, he 
will not get paid for the day if he takes annual leave or sick leave. However, if the UWU Application is 
successful any overtime that was offered would have to be allocated to a weekday. In that event, Mr 
Nikic similarly would not be paid for annual leave or sick leave on those rostered overtime days.  

46. I note that at paragraph 13 and 39 of the Statement, reference is made to Mr Nikic also having a 
plumbing business. I find it surprising that he is only able to make $2,000.00 a year on ad hoc 
plumbing jobs given that under his 4 on 4 off roster he is only working on 4 days in every 12 day 
period. The roster is also very predictable as it is known many weeks in advance so it should not be an 
issue in relation to scheduling work.  

47. I note UWU’s apparent concern about long working hours. If this was of concern to Mr Nikic there 
would be nothing of course to stop him ceasing to operate a plumbing business together with his work 
at MSS. 

48. I note at paragraph 42 that Mr Nikic states that he often worked up to 60 hours per week in 2019. 
These additional hours were offered to Mr Nikic at overtime rates. He was not required to accept those 
shifts. Mr Nikic seems to make this clear that in paragraph 47 that ‘when I am offered additional shifts, 
I generally take them because I need the money…’ 
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49. In paragraph 48 and following it appears Mr Nikic is operating on the assumption that he will continue 
under his same working hours if the UWU Application is successful and be paid more overtime. Mr 
Nikic seems to assume that he will receive double time when he works on a Sunday and then overtime 
will be allocated on a weekday as well. As indicated above, this is unlikely to happen. What would be 
likely to happen to Mr Nikic’s hours if the UWU Application is successful is that he would either move 
to an 8 hour shift without rostered overtime or alternatively continue on his existing arrangement but 
with the last 32 hours of his 8 week cycle not being worked by him.  

50. With respect to paragraph 50 of Mr Nikic’s Statement, I understand that the effect of the UWU 
Application would be to require employers to roster work on weekends as ordinary hours so that work 
during the week would be overtime. In these circumstances, it would be less likely under the UWU 
Application that Mr Nikic would be able to have time with his family on the weekend as he appears to 
seek and he would have no right to refuse to work ordinary hours(as compared to overtime) rostered 
on a Sunday. If MSS were to move to an 8 hour roster the incidence of weekend work would be 
greater than when working 12 hour shifts. 

51. As evidenced by Mr Nikic’s payslips, at Appendix D of his Statement, his earnings in the 2018/19 
financial year were over $80,000. 

52. I am not aware of Mr Nikic ever asking MSS to work less hours or on different shift arrangements. Mr 
Nikic’s current rostering arrangements are consensual. Further, Mr Nikic has elected to take overtime 
shifts that are on offer. This is Mr Nikic’s choice. Overtime shifts are highly sought after by employees 
and can be readily offered to other employees. Alternatively, he could ask to work at another MSS site 
which does not operate on 12 hour shifts. 

………………………………………….. 
Signed: Jamie Adams   

Date: ………………………………….. 
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IN FAIR WORK COMMISSION 

FWC Matter No. AM2019/19 

Variation under Section 158 of the Fair Work Act 2009 

Security Services Industry Award 2010 

 

STATEMENT OF DANIEL GOODWIN 

 

I, Daniel Goodwin, of Level 5, 88 Phillip Street, Parramatta, in the state of New South Wales, National 
Strategic Account Manager, state: 

Introduction 

1. I am employed by Wilson Security Pty Ltd (the Company) in the position of National Strategic 
Account Manager. I have been in this position since 2018 but have been employed by the Company 
since January 2014. Prior to my current role, I was the Company’s State Operations Manager NSW. I 
have, however, been employed in managerial roles in the security services industry since 2001. . 

The business of the Company 

2. The Company was previously known as Wilson Parking, and became a separate entity in about 2011. 
It has grown significantly since that time. The Company employs security guards to undertake security 
work for customers of the Company throughout Australia. The Company also employs ancillary 
administrative and management employees. 

3. The Company's security work involves mobile patrols and static guarding. 

4. Mobile patrol work involves the Company's security guards using vehicles to drive to customer 
premises to do the following type of work: 

(a) random checks on a customer's premises to ensure they are secure; 

(b) lock customer premises - that is the security officer has the responsibility to lock the premises at 
the end of the day - for example locking a public toilet in a park; 

(c) unlock customer premises - that is the security officer has the responsibility to unlock the 
premises at the start of the day - for example unlocking a gate to give vehicle access to an area; 

(d) responding to alarm activation at a customer's premises; and 

(e) attending the premises of multiple customers during a shift rather than focusing on the 
requirements of a single customer. 

5. Static guarding work involves the Company's security guards being present at a customer's premises 
for the duration of their shift to undertake the following type of work: 
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(a) guarding access points and perimeters; 

(b) patrolling within the confines of the customer's premises; 

(c) monitoring CCTV surveillance; 

(d) providing access for people to the premises at access gates including checking people have 
authority to enter premises and issuing visitor passes; 

(e) responding to security needs on the customer's premises if a security breach occurs. 

6. The Company provides security services to both the public and private sectors. Approximately 30% of 
the Company's security work is for public sector customers and approximately 70% is for private 
sector customers. 

7. In the public sector the Company provides security services to a whole range of customers including 
state and federal government agencies and local councils. This work includes guarding Australian 
Defence Force bases and public infrastructure such as schools, hospitals, airports, museums, art 
galleries, libraries, shipping ports, parks and bridges. In this sector the Company also provides 
security for large public events such as the upcoming Commonwealth Games in Brisbane. 

8. In the private sector the Company provides security services to: 

(a) the corporate retail sector which involves, for example, guarding commercial premises in CBDs 
across the country; 

(b) shopping centre operators; 

(c) banks; 

(d) large manufacturers; and 

(e) to builders on construction sites. 

9. The security industry is an extremely competitive industry which has a mix of large employers (such as 
the Company), medium size employers and small low-cost operators. 

10. The Company's main competitors are MSS, Certis, Secom, SI Security, E Group, Secure Corp and 
GLAD. 

11. Because of the number of security providers in the industry, the industry is highly competitive. Due to 
the competition in the market, the Company operates a low profit margin model in order to remain 
competitive and to keep and win work. 

12. The biggest cost to the Company, by far, is its labour. The Company's ability to keep labour costs low 
is very important to its profitability and its ability to remain competitive and sustainable in the market. 

13. I would estimate that 99% of the Company's revenue comes from security service contracts that are 
awarded to the Company through customer tender processes. These processes are often very 
involved and have a team of people working on them to submit the best possible tender to the 
customer. 

14. I am aware from my participation in tendering processes that the Company has often lost out on work 
because we are considered too expensive. I have participated in tender review meetings in which the 
person calling for the tender has advised the Company that despite having a quality tender we have 
lost the job on price. 

15. I would estimate that 99% of the Company's revenue comes from security service contracts that are 
fixed term contracts for periods mainly between three to five years. Despite being for a fixed term, 
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these contracts can be terminated by the customer for convenience, typically on 30 days' notice. If a 
service contract has not been terminated for convenience by the customer during its fixed term, the 
renewal of the contract after its fixed term is subject to a tendering process. For these reasons the 
Company's business is very vulnerable to being lost, particularly to smaller low cost security operators 
who may not comply with their minimum legal obligations to their security guards. 

16. The Company’s business operates 24 hours per day, 365 days per year, as a significant proportion of 
the Company’s customers require the Company to provide security personnel 24 hours per day, 7 
days per week.  

Engagement of security guards 

17. The terms and conditions of employment under which the Company engages its security guards 
differs depending on the state or territory in which the security guards work. In some locations the 
Company employs its security guards under an applicable enterprise agreement. In other locations the 
Company employs its security guards under the Security Services Industry Award 2010 (the SSIA). 

18. The Company currently employs approximately 517 security guards in the ACT under the SSIA 
approximately 70% of which are fulltime, approximately 27% are casual and approximately 2% are 
part-time.  

19. In total the Company employs approximately 2300 security guards under the SSIA nationally. 

The nature of the security industry 

20. As stated above, in order to meet the customers' security needs, the Company, much like its 
competitors in the security industry, operates 24 hours per day, 7 days per week. 

21. Given the 24/7 environment in which the security industry operates, it is essential for security industry 
employers, including the Company, to have flexibility in their rostering arrangements for their 
employees. 

22. Without flexibility in rostering arrangements for employees, the cost of providing around the clock 
security coverage to customers every day of the year would be prohibitive for a lot of public and 
private sector customers of the Company. 

23. I have always understood the SSIA (and its predecessor industrial awards) to provide flexibility in 
relation to employee rostering arrangements to ensure that the awards meet the needs of the security 
industry. 

24. The Company operates literally thousands of rosters.  

25. The Company’s rostering practices had developed on a fairly ad hoc basis but, about five years ago, 
the Company reviewed its approach to rostering to ensure that it was rostering in the most cost 
effective way possible so it could compete effectively to work.  

26. Allocating overtime to a Saturday night and Sunday is most cost efficient because the Company does 
not end up having to pay week day overtime to an employee and then weekend penalty rates for 
ordinary hours worked on a weekend.  

27. Where the Company was not already rostering this way, it decided, after consultation with the 
employees, to roster overtime in the roster cycle before all ordinary shifts have been worked in the 
roster cycle. This allowed for the provision of ordinary hours worked and scheduled overtime within the 
roster cycle. 

28. The Company has a diverse range of rosters and not all rosters needed to be changed because they 
were operating in the most efficient way already. In particular, the Company decided to look for 
opportunities to roster overtime on a weekend or at night to reduce costs. 
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29. Where there are 24/7 rosters involved, such as on Defence and other Government sites, we often 
service these contracts by 12 hour shifts arrangements on a four on four off roster.  

30. Allocating overtime to a Saturday night and Sunday is the most cost efficient way of operating such a 
roster. Not rostering in this way would increase the Company’s costs by at least 4%.  

31. Additional costs would be incurred if the UWU Application was successful. The Company would likely 
have to include an additional officer into the roster to cover the scheduled overtime, involving 
additional uniforms and training costs. Further, hours previously rostered as overtime would now incur 
on-costs, including superannuation,  

32. The Company needs rostering flexibility to ensure that it is meeting client requirements. For example, 
for mining clients and fly in/fly out work, the Company has to align with clients so that our personnel 
changeover shifts at the same time, and fit in with travel arrangements to and from the site. Trying to 
fit around the proposed roster and restrictions would be extremely difficult. 

33. In particular, the Company needs to be able to provide services at the times and on the days that 
clients require them. Not to be able to roster employee at times when penalty rates are payable would 
severely inhibit our ability to meet these requests. Client requirements constantly change and the 
Company needs to be able to be flexible in responding. if the Company was asked, for example, to 
provide additional services, such as if there were heightened security concerns at a Defence site, or 
additional security for COVID-19, we would be prohibited from giving this work as overtime to existing 
employees, if the services that the client was asking us to provide, was at night or on weekends. 
 

34. In order to manage the increased costs, and the loss of flexibility the Company would have to employ 
casual employees to work the overtime shifts that our employees were prevented, by the UWU clause, 
from working. Operating with more casual employees working sporadically will be more costly, and 
hardly optimum in terms of providing a continuity of service to clients. For example, trying to engage a 
casual employee to work the shifts that your permanent employees would be prevented, by the UWU 
clause, from working, at a mine site or other remote location would be extremely difficult and would 
likely involve enormous costs. 

35. The UWU proposal undermines the whole concept of rostering over a cycle. By its nature, the 4 on/4 
off 12 hour shift roster continues to rotate over 8 weeks. Even if overtime was only triggered at 304 
hours, the 32 hours of overtime as part of the roster cycle will, at least some of the time, fall on a night 
or weekend. Under the UWU application, the Company would be prohibited from allowing an 
employee to work such overtime as it would be regular and systematic. Further, if we retained the four 
on/4 off roster, the last shift would be four ordinary hours which is not permissible under the Award 
which requires a 7.6 hour minimum for full-time employees. 

36. If the USU application were granted, there would be significant costs involved which the Company 
would have to seek to ameliorate. This would involve reducing overtime as much as possible and 
moving to a more casual workforce in an effort to be better able to fill the significant rostering gaps that 
would be created. 

37. The Company would likely have to individually reconsider each of its thousands of rosters, engage 
with clients about how services may need to be provided in the future (if they agree to continue our 
contractual arrangements), and consult with employees about roster arrangements.  

38. The Company would also have to deal with the impact upon employees of roster changes, particularly 
the loss of overtime and potentially significant reductions in employee remuneration. I would be 
concerned that such changes would likely cause many employees to leave the industry.  

Statement of Grant Robinson 

39. I note the evidence of Grant Robinson, a Wilson security employee who is not covered by the SSIA 
but an enterprise agreement. The enterprise agreement is different to the SSIA as it makes provision 
for voluntary overtime which he volunteers to work.  
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40. At paragraph 44 of Mr Robinson’s Statement states he says that he noticed a reduction in his overtime 
since the practice of casting overtime had changed. While I was not directly involved, I have made 
enquiries as to what he described in that paragraph. I am informed that the casting of overtime was 
not the cause of this reduction.  The change referenced in April 2019 occurred due to the Client’s 
request for an increased service within the existing Defence site.  The Client requested an additional 
services between 0600 to 0800 hours Monday to Friday excluding public holidays.  This task had to be 
incorporated into the contractual hours without any additional cost to the Client.  Due to the minimum 
shift length (4 hours), there was a requirement to consider effected employee’s whole roster cycle to 
cater for the Client’s request. 

41. As part of the consultation process, we wrote to the effected employees (8 employees), proposing to 
alter the their patrol shift (i.e. 1 patrol shift in 4 shifts over their rostered cycle) from 1900 to 0700 hours 
to 2030 to 0830 hours, maintaining the existing shift length. This proposal was a timing change only. 

42. The feedback received from some of the effected employees was this change would cause fatigue 
concerns.  Taking the feedback into account, the second proposal was to make all shifts across the 
site 8 hours, thus mitigating their fatigue concern.  The feedback received was that this would 
financially impact them if this was implemented.   

43. Following further consultation, a proposal was put forward that the last shift of their cycle (i.e. the 
patrol shift) was to be an 8 hour shift from 2030 to 0430 hours.  This allowed another employee to 
work the 4 hours minimum shift from 0430 until 0830 hours.  Future consultation and a proposal from 
the effected employees, resulted in the patrol shift still being a 12 hour shift when it fell on weekends 
and public holidays.  Monday to Friday to be 8 hours. Hence reducing the financial impact on the 
effected employees.  This was what was final implemented 

44. Furthermore, the Company offered effected employees the opportunity to work an additional 4 hours 
on Friday afternoons (1630 to 2030 hours) to further mitigate the financial impact if they wished. 

45. While UWU has taken issue with the Company’s rostering in the Federal Court, Justice Tracey took 
the view that there was no issue with the Company’s rostering practice, and the Full Court rejected an 
appeal of that Judgment. These Judgments are attached hereto.   
 

………………………………………….. 
Signed: Daniel Goodwin   

Date: ………………………………….. 

 
 
 
 



IN FAIR WORK COMMISSION 

FWC Matter No. AM2019/19 

Variation under Section 158 of the Fair Work Act 2009 

Security Services Industry Award 2010 

STATEMENT OF CHRIS DELANEY 

I, Chris Delaney, of 41 Hume Street, Crows Nest NSW 2065, state: 

Background 

1. I am the Workplace Relations Advisor of the Australian Security Industry Association Ltd (ASIAL). 

2. I have been providing workplace relations advice to ASlAL and its members since about 1993. 

3. Annexed and marked "CD-1" is a copy of my CV. 

4. ASIAL is a registered employer organisation and represents employers in the private security industry. 
There are approximately 2600 current members of ASIAL. 

5. ASIAL provides a range of services to its members, including, but not limited to, industrial advice and 
representation. 

6. 1 have provided assistance with industrial matters to the security industry since the mid- 1980s and 
have been providing industrial relations advice to members of ASIAL since 1993. 

7. As at 7 February 2020, there were 11,170 Security Firms/Master Licence Holders and 147,729 
Individual Security Licence Holders ( of whom 54,753 people were recorded as full-time workers on the 
2016 Census). A copy of the ASIAL Security Licensing Report 2020 is attached and marked "CD-2" 

8. The purpose of this Affidavit is to provide an historical background to the Ordinary Hours of Work 
Clause in the Security Services Industry Award 2010 (the Modern Award). 

9. In the late 1990s, ASlAL, along with major security companies, engaged in discussions with the 
Liquor, Hospitality and Miscellaneous Union (LMHU)J the predecessor to what is now the United 
Workers Union, in relation to making variations to the Security Industry (New South Wales) Award 
1999 (the NSW Award). 

1 O. One of the key discussions between the parties at that time was in relation to the introduction of 
rosters that consisted of 12 ordinary hours per shift. 

11. The rostering of 12 hour shifts, back to back, were necessary to meet the demands of the security 
industry clients who required the provision of security guards 24 hours a day, seven days a week. 

Filed by: The Respondent 
Moray & Agnew, Lawyers 
Level 24, 233 Castlereagh Street, Sydney NSW 
2000 

DX 106, Sydney NSW 
Telephone: +61 2 9232 2255 
Facsimile: +61 2 9232 1004 
Ref: TOM: 
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12. During these discussions with the LMHU, it was agreed between the LMHU and the parties that 
the NSW Award would contain a clause that allowed an employer and the employees at a 
particular site or company to agree to a roster that contained up to 12 ordinary hours per shift. 

13. Prior to this addition, employers had commonly used rosters consisting of eight or ten ordinary 
hours per shift. 

14. As a result of the introduction of 12-hour shifts, employers increasingly began adopting a roster 
pattern of having employees work 12 hours shifts with four shifts on, four shifts off, over a roster 
cycle of eight weeks. An eight-week cycle was the maximum roster cycle permitted under the 
NSW Award. 

15. A four-on-four-off roster over an eight-week roster cycle meant that an employee's ordinary hours 
could be averaged over the eight-week period, such that the employee would work a total of 336 
hours over the roster cycle, which would be comprised of 304 ordinary hours and 32 overtime 
hours. 

16. Rostered overtime, being overtime that is regular, planned, and forms part of the roster cycle, is a 
common feature of the security industry. This is because of the nature of the security industry, 
which I have described above, and the need for services to be provided 24 hours a day, 7 days a 
week. Because of the nature of the industry, 9 am to 5:30 pm rosters, or 7 .6 hour daily shifts are 
not common in the security industry. 

17. The practice within the industry of how, precisely, to incorporate the 32 overtime hours into the 
roster cycle would, in my experience, be to roster the 32 overtime hours over the roster cycle in 
the most cost beneficial way for the employer. 

18. Typically, this meant rostering overtime on Sundays. This was because the penalty rate for 
ordinary hours worked on a Sunday is identical to the overtime rate on a Sunday. The NSW 
Award (much like the Modern Award) did not provide for double-penalties. As such, security 
guards who performed overtime work on a Sunday would not, under the NSW Award, be entitled 
to the overtime penalty rate as well as the Sunday penalty rate when they performed overtime 
work on a Sunday. The security guard would only be entitled to one (being the higher of the 
available rates) for the hours worked. 

19. As the Sunday penalty rate is identical to the overtime rate for Sundays, allocating overtime hours 
to Sundays would not cost the employer more, when compared to rostering ordinary hours on a 
Sunday. 

20. Also, the security guard would receive additional remuneration for the overtime hours (in addition 
to their full-time wage) worked, which for a Sunday is at double time. 

21. Based on my experience, this has been by far the most common roster adopted by employers in 
the security industry. 

22. In my experience, most employer would roster overtime in the most cost beneficial way for the 
employer, whether that is to roster overtime hours at the end of each shift or to roster overtime on 
Saturdays and Sundays. This is because the NSW Award, like the Modern Award, did not specify 
how overtime is to be rostered. Indeed, the Modern Award does not provide a definition of 
overtime and, in practice, employers and employees operate on the basis that all hours worked 
outside of ordinary hours are overtime. 

23. In my experience, it would be very rare for an employer to roster overtime at the end of a roster 
cycle when the maximum number of ordinary hours for that roster period had been reached. In 
my experience, on the rare occasion this did occur, it was because the company generally, or at a 
particular site, did not have regular rostered overtime. 

24. The Modern Award was created as part of the award modernisation process with the parties 
commencing discussions in 2008. 

(LKH)9954731_1 



3 

25. The United Worker's Union -formally United Voice or the Liquor, Hospitality and Miscellaneous 
Workers' Union (the Union), ASIAL and other employer bodies held a number of conferences chaired 
by a member of the Australian Industrial Relations Commission (the Commission). 

26. The task was to consolidate the provisions of the then State and Federal awards covering the security 
industry into one new modern award. 

27. The predominant awards were the Security Employees Victorian Award (Victorian Award) and the 
Security Employee's (New South Wales) Award (NSW Award). The relevant hours clauses in those 
Awards are attached and marked "CD-3". 

28. Both awards included Ordinary Hours of Work clauses consistent with the current clause in the 
Modern Award. 

29. Both awards included a shift penalty clause that provided for a 2 shift or 'span' arrangement - 6am to 
6pm (which carried no penalty) and 6pm to 6am (which carried a penalty of 21.7%). 

30. Prior to 1998 the Award(s) contemplated a 3 shift arrangement providing penalties for morning, 
afternoon and night shifts (as defined). 

31. As stated earlier the change to the penalty rates and shift system was negotiated between the Union 
and employer parties to accommodate for the increasing demand for 12 hours shifts in the private 
security industry. 

32. In the NSW Award, Ordinary Hours of work (Shift duration) could be extended by agreement with a 
majority of employees and documented through an appendix form. 

33. In the Victorian Award 12 hour shifts were available via Appendix B 

34. The relevant documents referred to in the NSW Award and the Victorian Award are attached and 
marked "CD-4". 

35. A similar situation prevailed in South Australia, where the Industrial Relations Court (SA) approved the 
allocation of overtime to Sundays based on evidence of accepted industry practice. In particular, in the 
case of Van Den Brink v Chubb Security Australia Pty Ltd1, Industrial Magistrate Ardlie accepted the 
evidence of a former UWU (then known as LHMU) official, Mr Rodney Graham, who played a 
significant role in the drafting of the Award. As was observed in the decision: 

[30] Graham ... deposed to the following: 

• Employers in the industry did not want to permit 12-hour shifts because of cost implications for 
overtime 

•[Graham's] understanding as a representative of the ALHMU was that in order to reach an 
agreement concerning the introduction of 12-hour shifts, employers were to be able to average 
overtime out over the course of an extended averaging period and in particular it was 
understood and agreed by both parties that in order to average out the overtime over a six 
month period the employers would pay the overtime component on Sundays. 

• The respondent's method of calculating and paying overtime namely paying all Sundays as 
overtime, to those involved in a 4-day-on I 4-day-off 12-hour shift roster is an approach 
consistent with the intentions of the parties to the Award at the time it was drafted. 

•At workplaces where a 12-hour shift was introduced the roster cycles invariably provided for a 
4-day-on I 4-day-off shift roster with overtime paid on Sundays. This roster cycle was an 
industry standard and accorded with the agreement to vary the Award. If it had been contrary to 

1 Van Den Brink v Chubb Security Australia Pty Ltd {2008] SAIRC 42 (27 June 2008). This case deals with the pre-modern SA State 
Security Officers Award. 
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the agreement and contrary to the Union's understanding of the operation of the Award 
objection would have been taken by the Union. 

32. Graham conceded that there was nothing in the Award to indicate that overtime was to be 
paid on a Sunday in the shift rotation. He stated that Unions do not sell out overtime unless it is 
absolutely necessary. The background was that members were coming to the Union and 
indicating that they wanted to work twelve-hour shifts. Employers did not want to introduce 
twelve-hour shifts because of the costs involved. The only way they would agree to implement 
such shifts was if overtime was confined to work on Sundays during the course of a shift. It was 
on this basis that the variation to the Award proceeded. 

36. Accepting this evidence the Court found: 

39 .... I am of the view that the evidence advanced by Graham provides an explanation as to 
why the respondent adopted an averaging method and an allocation of overtime to Sundays. 
Employer groups in the industry and ALHMU it seems were all aware of the practice of payment 
of overtime on Sundays where 12-hour shifts were worked. As Graham indicated security 
officers were pressing for the introduction of twelve-hour shifts. The only way employers would 
agree to such a variation to the Award was if overtime was confined to work on Sundays during 
the course of a shift cycle. 

42. In view of the further evidence and my acceptance of the same I proceed to quash my 
previous findings and, having done so, indicate that the respondent has paid the applicant in 
accordance with the industry approach as far as 12-hour shifts are concerned. 

37. When the Modern Award was made the Commission was satisfied that 12 hour shifts were sufficiently 
widespread throughout the private security industry to provide for 12 hour shifts to be included in the 
body of the award as opposed to requiring an appendix agreement to be signed by the parties. 2 

Notably the AIRC Modern Award Full Bench, persuaded by the evidence of ASIAL concerning industry 
practice, observed: 

Ordinary hours of work and rostering 

[296] We have been persuaded by the submissions of AS/AL that provision should be made for 
12 hour ordinary time shifts. We recognise that the security services industry operates 24 hours 
a day, seven days a week and that 12 hour shifts are a ubiquitous feature of the industry 
throughout Australia. The exposure draft provided for 12 hour shifts but only on the basis of 10 
hours of ordinary time and two hours of rostered overtime. The absence of provision for 12 hour 
ordinary time shifts would result in increased costs to many employers and result in many 
employees working more overtime than they may wish to work. 

Overtime rates 

[298] Similarly, we accept that the adjustments to the overtime rates submitted by AS/AL 
represent a fairer balance between disadvantage to employees and increased costs to 
employers. 

38. By the award modernisation process it was a well-established industry practice that overtime was 
rostered at the employer's discretion whether that be at the end of each shift or on Sundays. 

2 Award Modernisation Decision - Full Bench - (2008) AIRC 1000 (19 December 2008) 
This decision created the Security Industry Modem Award. 
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39. In my experience, what was said by the Full Bench of the AIRC in its award modernisation decision 
remains true to this day. The industry is one of comparatively low margins with clients negotiating hard 
to keep rates as low as possible. 

The Current Practice 

40. Since 1999 employers and employees in the private security industry have predominantly utilised the 
12 hour ordinary time shift as an integral part of a roster system averaging ordinary hours over a roster 
cycle, consistent with the Modern Award. 

41. Since that time and until more recently, there has been little to no objection from the relevant union to 
employers rostering overtime to Sundays. 

42. Presently, the majority of employees employed in the security industry are paid in accordance with the 
Modern Award (with the remainder being paid pursuant to an enterprise agreement) and the vast 
majority of those employees are employed under a roster pattern consisting of 12 hours per shift, four 
shifts on, four shifts off over a period of eight weeks. I estimate that the Modern Award applies to 90% 
of security guards employed around Australia and that 50% of security guards employed around 
Australia work on a four on-four off, eight-week roster cycle. 

43. Following the making of the Modern Award, ASIAL was given a grant by the Fair Work Ombudsman 
(FWO) to provide training and information to employers in the industry on applying the Modern Award. 

44. ASIAL and the FWO developed documents including hypothetical examples to assist employers in 
properly applying the Modern Award. Once of the documents produced by the FWO with ASIAL's 
assistance was a document in relation to the rostering of overtime. Annexed and marked "CD-5" is a 
copy of this document. 

45. The practices of the industry have been consistent with the information disseminated by the FWO. 

46. The eight week cycle based on 12 hour shifts is popular with many employees, but would be difficult to 
sustain economically if overtime was paid in the manner sought by the UWU. 

47. On several occasions in more recent times individual employees and/or the Union have contested the 
industry wide practice of employers allocating overtime to a Sunday during a roster cycle. 

48. More recently Tracey J (Federal Court) in United Voice v Wilson Security Pty Ltc/3: 

49. The Award provides for ordinary hours (that is, 38 hours per week) to be averaged over two, 
three, four or eight week roster cycles "at the discretion of the employer": cl 21.1 (a). It also 
provides for additional payments for the working of overtime hours: cl 23.3. and 

50. Rostering arrangements are within the discretion of the employer. Consistently with the 
existence of this discretion the Award does not contain any express restrictions on the exercise 
of that power. In particular it is open to an employer: 

• to choose the day on which a roster is to begin; 

• to decide whether overtime hours can be included in the roster at a point before which all 
ordinary hours have been worked; 

• to decide on the number of days on which ordinary hours can be worked; and 

• to fix the number of days of the week on which ordinary hours are to be worked (subject to the 
limitations prescribed by els 21.3 and 21.4). 

3 [2018] FCA 1215 
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49. An appeal of the decision of Tracey J was unsuccessful.4 

50. In Harland v MSS Security Services Pty Ltd [2013] FWC8064 (25 October 2013) Commissioner 
Williams made the following observation at (75] "The applicants' approach to their calculations is 
based on each 12 hour shift being assumed to comprise 10 ordinary hours and 2 hours overtime. It is 
significant that the Full Bench of the Commission at the time of making the Award expressly identified 
that this method of working would result In Increased costs to many employers and deliberately 
provided for 12 hour ordinary time shifts to avoid this cost impost on employers" and at [77] "There is 
nothing inappropriate in the respondent designing its rosters to minimise its costs as the Full Bench 
has clearly recognised". 

51 . This is what employers have been doing since 1998 and why the modern award was couched in the 
current terms. 

52. The Union seeks to have overtime applied at the end of the roster cycle. 

53. In an 8 week roster cycle there are 28 shifts of 12 ordinary hours (336). If overtime were applied in the 
way suggested by the Union once an employee had completed 304 ordinary hours overtime would 
commence. 304 hours in this instance are completed 4 hours into the 25th rostered shift. As a full time 
employee cannot work less that 7.6 ordinary hours in a shift the employer would automatically be in 
breach of the Modern Award. 

54. Similar issues arise in 2, 4 and 6 week rosters. 

55. To vary the Modern Award in the manner sought by the Union would in my opinion discourage 
employers from using 12 hour shifts that is: 

(a) At some point in the roster cycle the employer would need to change to a shorter shift and add 
extra employees to cover - this would create higher cost and interfere with continuity for the 
customer; 

(b) The final 32 hours of an 8 week roster cycle would either be expensive overtime or allocated to 
Casuals creating higher costs and again inconsistency for the customer. 

(c) The employer is more likely to revert to the 3 shift system with 5 days on and 2 days off. 
Employees would no longer enjoy 4 day breaks. 

(d) Employees would get fewer overtime hours and less in wages whereas the employer would 
have less flexibility and higher on costs. 

Signed: Chris Delaney 

Date: ... 28/4/2020 ... ... ....... ........................ . 

4 (2019) FCAFC 66 
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BIO Chris Delaney 2017 

CHRIS DELANEY is an Employee Relations professional with over 40 years' experience in Industrial 
Relations and Human Resources. He has held senior executive Industrial Relations positions with Nestle 
& BHP. 

Chris is degree qualified In Employment Relations and is an accredited workplace and commercial 
Mediator. He has represented the Australian Security Industry Association Limited {AS/AL} In the 
Ministerial Enquiry Into Transportation and Delivery of Cash and Valuables Industry and the Transport 
Industry Cash in Transit Award. Chris has recently led the negotiations for the Queensland 
Commonwealth Games Enterprise Bargaining Agreement covering 4500 security guards. 

Chris founded CD&A (Chris Delaney & Associates Pty ltd) in 1993, providing assistance and 
representation to hundreds of organisations across a diverse range of industries, Including: security, 
manufacturing, technology, transport, education, travel and tourism, hospltallty, health care, the Police 
Service, finance and State and Federal Government. 

CD&A provide training for managers and supervisors through workshops seminars and webinars. Chris Is 
involved In several Government and Industry Policy committees, is often called upon to comment on 
contemporary Workplace Relations issues and writes for a range of Industry magazines and newsletters 
including The Security Insider Magazine and Gov/ink. 
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ASIAL 
SECURITY 
INDUSTRY 
LICENSING 
REPORT 
2020 

The private security Industry performs a key role as part of 
Australia's national security mix, yet often security Ucence 
numbers used by research companies and government have 
been inaccurate. To remedy this and ensure there is access 
to an accurate and credible source of data on security 
industry Ucence information, ASIAL has sourced data directly 
from State and Territory regulators. 

The ASIAL Security Industry Licensing Report 2020 provides a 
state and territory overview of security licence numbers as at 
the end of December 2019. It is intended that the report will 
be published on an annual basis to provide a regular snapshot 
of licence data and trends. as well as providing a better 
understanding of the induslry's capability and growth. 

In publishing this report ASlAL would like to acknowledge 
the support and data provided by each state and territory 
security industry regulator: 

• ACT - Access Canberra 

• NSW - Security Licensing & Enforcement Directorate, 
NSW PoUce 

• NT - Department of the Attorney-General and Justice 
• OLD - Office of Fair Trading 

• SA - Consumer and Business Services 

• TAS-Consumer Building and Occupational Services, 
Department of Justice 

• VIC - Licensing & Regulation Division. VIC Police 

• WA - Licensing Services, WA Police 
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AUSTRALIAN CAPITAL TERRITORY 
Individual security licence holders - as at 7 February 2020 
was 4.716. 

Master Licence holders - as at 7 February 2020 was 388. 

New individual Individual licence 
licence cancellations/ 
applications terminations 

New master 
licence 
applications 

~.'.~i?Qi~~~:{:.?J);!]J:::1~· 

NEW SOUTH WALES 

Individual licence 
cancellations/ 
terminations 

Individual security licence holders - as at 31 December 2019 
was 53,657. 

1A Unarmed Guard 4 5,013 

l C Crowd Controller 42,703 

i.~~g~~g~t~'.Q~}~~~~:i;~l:)[{ii} .. 
l E Monitoring Centre Operator 1.7469 

iI!t{~ ~l~~:i~~::::1:~~:;ili!{}t'Ii:f 
2A Security Consultant 1,692 

•!•1.,,,, .. 1·:,11·, 

)~¥.r; ';:( 
2C Security Equipment Specialist 10.780 

1i1:~w1:~~~E~~it~~~i.•i;:,i:1:1:1i:~.¥:I:.r.• 
Master Ucence holders as at 31 December 2019 - was 4.924. 

":i;~i ~~ix~~r:::1:1)~tif~111i~:::: · "~i(tf,j:i::~~~ 
MB - Authorised to provide no more than 2.435 
3 persons 

1'. '.i'!'.?;~)J:~;:::};t :,:,if : 

MD - Authorised to provide no more than 344 
49 persons 

~if['.••t··:'.•;•··•s:••c~?~l~f'J~t~f:~*'.•""'· 
Total 4,924 

New individual Individual licence 

New master 
licence 
applications 

i:~~m:~i~i~o~~gQw1.:~~i:::;~1:::i::~ 

caocellations/ 
terminations 

terminations 



Individual security licence holders 
(as at 31 Dec 2019) 

Total 
147,729 
Notes • as 7 FcbrU/Jry 2020 

~·" ~s((male 

Security Firm / Mast er Licence holders 
{as at 31 Dec 2019) 

Total 
11,l.70 
NOfes • ~s 7 Februa,y 2020 

ASIAL SECURITY INDUSTRY LICENSING REPORT 2020 ft 

VIC 
37,618 

TAS 
W---1,788 

TAS 
~--320 
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NORTHERN TERRITORY 
Individual security licence holders - as at 31 December 2019 
there were 1,965 individual licence holders. 

Licence function 

Crowd Controller's Licence Only 

Security Officer and Crowd Controller 

Security Officer's Licence Only 

Total 

No. 

79 

1.662 

224 

1,965 

Security Firm licence holders - as at 31 December 2019 there 
were 98 security firm licence holders. 

Company/Firm licences 

Company 

Firm 

. Total 

1 Jan - New individual 
31 Dec 2019 licences approved 

Crowd Controller's 20 
Licence Only 

Security Officer and 576 
Crowd Controller 

Security Officer's 83 
Licence Only 

Total 679 

1Jan- Firm Licence 
31 Dec 2019 applications 

46 

QUEENSLAND 

No. 

83 

6 

98 

Individual 
licences expired 

23 

551 

74 

648 

Firm licences 
expired 

38 

Individual security licence holders - as at 31 December 
2019 there were 24,304 individual security licence holders 
in Queensland. 

Security Firm licences - as at 31 December 2019 there were 
1.437 security firm licence holders. 

Between 1 January and 31 December 2019. 131 individuals 
licence applications were refused and 225 cancelled. During 
the same period 10 security firm licences were cancelled. 

New individual Individual licence 
licence refused/ cancelled 
applications 

1 Jan - 31 Dec 2019 5,043; 356; 
Junrestricted 5.018; (refused - 131; 
restricted 25) cancelled - 225) 

New security Security firm 
firm licence licence refused/ 
applications cancelled 

1 Jan - 31 Dec 2019 247 10; 
(refused - 0; 
cancelled -10) 
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SOUTH AUSTRALIA 
Individual security licence holders - as at 31 December 2019 
there were 8,681 individual security licence holders. 

Security firm licence holders - as at 31 December 2019 there 
were 523 security company licence holders. 

New individual Individual licences 
licences issued cancelled/ 

terminated 

1 Jan - 31 Dec 2019 1,217 1.018 

New Security Firm licences 
Firm Licences cancelled/ 
issued terminated 

1 Jan - 31 Dec 2019 63 52 

TASMANIA 
As at 31 December 2019 there were 1.788 individual security 
licence holders. 

Class/ activity No. 

Commercial Employee 13 

Crowd Control 1633 

Security Guard General 1732 

Monitoring Room Operator 389 

Bodyguard 26 

Permitted to use Guard Dog 7 

Permitted to Carry Firearm 55 

Permitted to Carry Baton 21 

Permitted to Carry Handcuffs 20 

Exemption to Display Licence 4 

Total Licensed Security Guards - 1.788 
Employee Level 

Note: The figures above reflect multiple licence classes held by individual 
security licence holders. 

Individual Agent - The total number of licensed individual 
agents as 31 December 2019 was 247. 

Commercial Agent 28 

Crowd Control 135 

Security Guarding General 151 

Monitoring Room Operator 70 

Bodyguard 47 

Permitted to use Guard Dog 4 

Permitted to Carry Firearm 33 

Permitted to Carry Baton 9 

Permitted to Carry Handcuffs 9 

Exemption to Display Licence 1 

Inquiry Agent 104 

Total Licensed Individual Agents 247 

Nole: The figures above reflect multiple licence classes held by individual 
licensed agents. 



Body Corporate Agent - The total number of body corporate 
agents as 31 December 2019 was 73. 

Class/activity No. 

Crowd Control 34 
:.. .- • ::· . , - "•::, ;c..• " ~-:"- ,c+.:. 

1:.:[~p~~~1§~~t 
Monitoring Room Operator 

~!~~~y§µ~;~~:!~~~~t~~:~!~!~!~:~~~~t;j!l~li~~~;~~t: .4: ........ ·. : .. 

Inquiry Agent 27 
Nole: The figures above reflect multiple licence classes held by body corporate 
agent.. 

New individual 
licence 
applications 

1:·1~~~:!lii½if&~~;f2i19::~Jij 
1~::!fr!.i'··!l; ~~4!:f:i:!: ::::f.' ·'! 1 :i':h !~!:,;::,ii .i: ·;/ :,:_"':! :,; · =j 

Individual licence 
cancellations/ 
suspended 

.;:~:~qri~;:'.~!~~ t:;r~;~~~~ 
Approved new Business licence 
Individual Agent/ cancellations 
Body Corporate 
Agent 

il:iii~~~]~i~f;~~~~.~~~i~:!l:~~:ii;::ii:::~1:ii:'i~z•ti·~::i!::~ii•I•~:l1i~i::i·1.;::!i:t::i~:1~•:~:~w::::li1i,1li•i 
VICTORIA 
Individual Ucence holders as at 31 December 2019 -
The number of individual security licence holders as at 
31 December 2019 was 33,138. 

~;gl~~<i':q~q~r~~etXS.et~(]~;~;~~f~~;iW~f::r,:~~i:~q::::~~g~~?Rii~l:~::::~~j 
Security Guard 1202 
\:'.~~a~~u~~a.J~;~&.io6ti(~~lie~::$~~afio/;G~~;.~:~•~;~~1.:}si:;i';;1:~~;'.:;~ :'.; 
lnvesti ator 1.006 

-~~q.(f.tjU~c!ilti.~~~tlg'~~t~§~~tjfy2Gu~rtj;~ii'!~~~:;':~:i~2tHU; 
Crowd Controller 223 

~;eB~~~li ' 
!l$~~~r;i,~ 
Other 365 

Individual registration as at 31 December 2019 - The number 
of individual registrations as at 31 December 2019 was 4.480. 

i;l:§~~PJ)ij'.gq~\i?~~ht.:iJ!~~~flr~~F}~(~'K<ft\~Pr:~:~;:!i::t?.~~!(!:i:l;i::1:i~I 
Security Equipment installer 1,319 

ii"~~~oriw:~a~i~t:!i;:J~ir;:~:~;:,i:J;:i~:?:1::>L:lfi\':r:;i~!:•1!;f~1•;:.~~l5.a~:~:~i0~•iHi~1: 
Total 4.480 

Security business licence holders as at 31 December 2019 -
The number of security business licence holders as at 
31 December 2019 was 836. 

i:fr,g~~~q~{®l,~~~mi[~~ir~sf.{!:!f~'.)~: iliI~I:;{;i::i::~~~~]·:::1;]~:i;:~II• 
Securi Guard 135 
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Business registration as at 31 December 2019 - The number 
of business registrations as at 31 December 2019 was 956. 

t~~~~~~~~l;~~li~~,~~~~:::;~:::~ . 
Security Equipment installer 154 

~s.~:¢~[\ 
Total 956 

New individual Individual licence 
licence cancellations/ 
appUcaUons suspended 

_1:i:a.·a~;~i31::o.~~~019~1'~1ir~~~1;:~,~~::t:~::~::;!~~-:~:~:~i~t@::~~i~1}i:!;~~:~::1i.~H:: 
Approved new Business licence 
Business Licence cancellations 
applicaUons 

WESTERN AUSTRALIA 
Individual licence holders - as at 31 December 2019 there 
were 15.000* individual licence holders (*this is an estimate as 
the numbers below reflect multiple classes of licences held). 

Licence function No. 

Security Bodyguard 411 

l::~~f~lM:~20.i~!f~nl!:i1•)~:~:~li;!::[f~:l~~i~:i!:i:l•:~:;I:!ii:i.il!~:II~,~.~~1:~t~!i!::;tt~::i! 
Security Installer 2,621 

. :';~~Bt~? e.rr,t 
Investigator 656 

Agent licence holders - as at 31 December 2019 there were 
1679 agent licence holders. 

Agent class 

}s~~ari:ft;A~;: 
Crowd Control Agent 209 

IJ~~;~J:~:~ij1~B.i~:~;;;~1~ji'.~~~!:'.}l~I~lif~it;;!;ffiii&t~f ~tti;f~];~{t'.~~~~~::·[t!l~;;~;~;t!~i~;t1!;ji!~t: 
New individual 
licence 
applications 

::,:rn~~::+~ti9~~~,~~ ;1:~f 

Individual licence 
cancellations/ 
terminations 

'Inc/tides 2.145 acklirlonal Ucence applications by individuals with an existing 
licence 

New Agent 
Licence 
applications . 

.,.:,11•.ri:· 

Agent licence 
cancellations/ 
terminations 

., :•!.. •. ·. ,, ' ' ,,J • ., :.,,, . " .. ,:: • ~ .. 1•,?,,!!; ~, 

!•I:•;:~,§t:~~~il~RI. 
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CD-3 
Hours clauses under the Security Employees (Victoria) Award and the Security 
Employees (New South Wales) Award 

SECURITY EMPLOYEES {VICTORIA) AWARD 1998 

PART 6 - HOURS OF WORK, BREAKS, OVERTIME, SHIFTWORK, WEEKEND WORK 

21. HOURS OF WORK 

[21.1 varied by PR916095 ppc 27Mar02] 

21.1 The standard ordinary hours of work will be an average of 38 per week to be worked on one of the 
following bases as determined by the employer: 

21.1.1 38 hours within a work cycle not exceeding seven consecutive days; or 

21.1.2 76 hours within a work cycle not exceeding fourteen consecutive days; or 

21.1.3114 hours within a work cycle not exceeding 21 consecutive days; or 

21.1.4152 hours within a work cycle not exceeding 28 consecutive days. 

21.1.5 Every employer shall notify the hours at which an employee is required to commence or cease work. 
Work done outside the ordinary hours shall be at overtime rates. 

21.2 Provided that where the objective is for employees to have more than one rostered day off in a four
week cycle by mutual agreement between the employer and the majority of employees concerned at a 
particular establishment, the employer and employees may agree that the ordinary hours exceed more than 
the standard hours 

21.1.1 38 hours within a work cycle not exceeding seven consecutive days; or 

21.1.2 76 hours within a work cycle not exceeding fourteen consecutive days; or 

21.1.3 114 hours within a work cycle not exceeding 21 consecutive days; or 

21.1.4152 hours within a work cycle not exceeding 28 consecutive days. 

21.1.5 Every employer shall notify the hours at which an employee is required to commence or cease work. 
Work done outside the ordinary hours shall be at overtime rates. 

21.2 Provided that where the objective is for employees to have more than one rostered day off in a four
week cycle by mutual agreement between the employer and the majority of employees concerned at a 
particular establishment, the employer and employees may agree that the ordinary hours exceed more than 
the standard hours 

Security Industry (New South Wales) Award 1999 [AP796356] 

17. ORDINARY TIME HOURS OF WORK 

17 .1 Roster cycles 

(LKH) 9982160_1 



17.1.1 Subject to 17.9 and subject to the exceptions hereinafter provided, the ordinary hours of work are an 
average of 38 per week to be worked on one of the following bases: 

17.1.1(a) 76 hours within a roster cycle not exceeding fourteen consecutive days; 

17.1.1(b) 114 hours within a roster cycle not exceeding twenty-one consecutive days; 

17.1.1(c) 152 hours within a roster cycle not exceeding twenty-eight consecutive days; 

17.1.1(d) 304 hours within a roster cycle not exceeding fifty six consecutive days. 

17.1.2 The ordinary hours prescribed in this clause must be worked in shifts of no more than ten consecutive 
hours with not more than one shift in any period of twenty four hours. However, a new employee (other than 
a casual employee) on engagement may work up to three shifts as part of an initial training period. Such 
shifts must be paid for at the appropriate rate of pay prescribed by this award but must not form part of the 
normal roster cycle provided for in this clause. The normal roster cycle must commence on the fourth shift. 

17.2 Shift duration 

Except as provided in 17.7, ordinary time shifts must be limited in duration to: 

17.2.1 for casual employees - a minimum of 4 hours and a maximum of 8 hours; 

17.2.2 for full-time employees - a minimum of 8 hours and a maximum of 10 hours; 

17.2.3 for regular part-time employees - a minimum of 3 hours and a maximum of 10 hours. 

(LKH) 9982160_ 1 



CD-4 
Relevant Appendixes for Federal Awards 

AP796356 - Security Industry (New South Wales} Award 1999 

APPENDIX C - ORDINARY TIME HOURS OF WORK - SPECIFIED COMPANY/EMPLOYER 

1. This document records an agreement reached pursuant to 17.7.1(a) of the Security Industry (New South 
Wales} Award 1999 and is signed by the Company and employees (and, where appropriate, the union) as 
certifying that the arrangement outlined hereunder was agreed to by a majority of employees of the specified 
Company, in a secret ballot conducted expressly for that purpose. 

2. The following arrangement is made pursuant to 17.7.1{b} of the Security Industry (NSW} Award 1999, and 
it will apply hereafter to all employees of the specified Company employed under the provisions of the 
Security Industry (NSW} Award 1999, unless and until rescinded by either party pursuant to the provisions of 
17.7.3 of the award. 

3. It is agreed between the Company and its employees (and, where appropriate, the Union) that the 
arrangement for extended daily ordinary hours of work which are outlined below and/or which are described 
in the attached rosters will hereafter apply to all employees of the Company. 

4. This agreement takes effect from the beginning of the first full pay period to commence on or after ...... . 
. . . . . . . . . . . and remains in force for a period of ............. . 

5. Signed on behalf of (COMPANY NAME) 

(Date} 

6. Signed on behalf of employees and/or the Union: 

Employee representative/ 
Union Secretary (Date) 

P796143CRV - Security Employees (Victoria} Award 1998 

APPENDIX B -12 HOUR SHIFTS 

[Appx C renumbered as Appx B byS7414; varied by PR905970 ppc 28Jun01] 

1 (a} Pursuant to clause 21.3 of this Award employees of Chubb Security Australia Pty Ltd engaged at the 
following work locations: 

- Tullamarine Airport Melbourne. 
- Safeway at Bayswater and Somerton 
- Telstra at Boronia 
- Reserve Bank Melbourne 
- United Telecommunications South Melbourne 
- Coca-Cola Amatil at Moorabbin 
- Kodak at Coburg 
- Department of Defence at Maribyrnong, Port Melbourne and St Kilda Road 

1 (b} Pursuant to clause 21.3 of this Award employees of Group Four Securitas engaged at the following 
work location: 

National Australia Bank, 500 Bourke Street, Melbourne. 

(LKH) 9982160_1 



1 (c) Employees at these locations may work up to 12 ordinary hours on any day subject to agreement being 
reached with a valid majority of employees at any site. The Union will be provided with a copy of such 
agreement where the employer reasonably knows members of the Union are affected. 

2. Sick leave 
Rosters may vary from site to site with varying hours worked on different days of the week. Therefore in 
order that neither party is disadvantaged an employee's sick leave credits shall be reduced by the number of 
hours such employee was rostered to work during the period of leave granted. 

3. Public holidays 

[Appx C:3 varied by S2592 ppc 20Jan2000; renumbered as Appx 8:3 by S7414 ppc 01Ju/00} 

Employees whose rostered day or days off coincide with a public holiday shall be paid in accordance with 
clause 27.10.1 of this award. 

The ordinary hours of work shall be an average of 38 hours per week to be worked over an agreed roster 
cycle. 

5. Leave reserved 

Leave is reserved to the Australian Liquor, Hospitality and Miscellaneous Workers Union and Chubb Security 
Australia Ply Ltd to review the operation of this Appendix no earlier than 12 months form the date of its 
commencement. 

(LKH) 9982160_1 
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Extract from FWO (website) Library* http://www.fairwork.gov.au/library 

Ordinary hours & overtime in the Security Award 

An employer can allocate hours of work as ordinary time or overtime on any day during a roster cycle in 
the Security Award. 
The employer has to make sure: 

• the average number of rostered ordinary hours aren't more than 38 each week over the roster 
cycle 

• the employee doesn't work more than 10 ordinary hours in a day, or 12 hours if they agree to. 

Employees get paid overtime rates for working overtime. 
If the employee would normally get a penalty rate for the hours worked as overtime, they'll get paid the 
higher of the overtime rate or penalty rate. 
They won't get an overtime rate and a penalty rate at the same time. 

Example 

Niall's roster cycle runs from Sunday to Saturday. 
Niall is rostered to work 45 hours in a week from Sunday to Friday. 
Because Niall is working more than 38 hours, he gets 7 hours of overtime. 
Niall's employer decides that the 7 hour shift Niall's working on the Sunday will be overtime. 
For his Sunday work, Niall gets paid: 
• his base pay rate 
• a 100% overtime rate 
Niall doesn't get the normal 100% penalty rate for working on Sundays because it's not higher than the 
overtime rate for that day. 
Niall's work on Monday to Friday Is ordinary time. 
Niall gets paid his base pay rate for the 38 hours he works on Monday to Friday. 

Reference 
https://www.fwc.gov.au/documents/decisionssigned/htmi/2009airc4.htmhttps://www.fwc.gov.au/doc 
uments/decisionssigned/html/2009airc4.htm 
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