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1. INTRODUCTION 

1.1 These submissions are filed on behalf of Australian Business Industrial (ABI) and the 

New South Wales Business Chamber Ltd (NSWBC) in respect of matter AM2019/20 

(Application) and in accordance with the amended directions of the Fair Work 

Commission (Commission) dated 17 June 2020. 

1.2 ABI is a registered organisation under the Fair Work (Registered Organisations) Act 

2009 (Cth) and the NSWBC is a recognised State registered association pursuant to 

Schedule 2 of the Fair Work (Registered Organisation) Act 2009 (Cth).  Members of 

both organisations engage employees pursuant to the Manufacturing and Associated 

Industries and Occupations Award 2010 (Award), and as such they have an interest in 

this Application. 

2. THE APPLICATION 

2.1 The Applicant, Mr Garry Whackett, has detailed out the basis for the Application in a 

number of documents filed with the Commission; namely: 

(a) An Application to Vary dated 22 September 2019, made pursuant to section 

157 of the Fair Work Act 2009 (Cth) (the Act); 

(b) An amended Application made pursuant to section 160 of the Act, dated 12 

January 2020; 

(c) A submission dated 28 February 2020 (February Submission);  

(d) A submission dated 14 April 2020 (April Submission); and 

(e) A submission dated 2 July 2020 (July Submission).  

2.2 Mr Whackett seeks to vary to clause 32.14 of the Award, which provides as follows: 

Subject to any custom prevailing at an enterprise, where an employee is 

required regularly to hold themselves in readiness to work after ordinary hours, 
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the employee must be paid standing by time at the employee’s ordinary hourly 

rate for the time they are standing by. 

2.3 Our clients understand two amendments to clause 32.14 are being pursued by Mr 

Whackett: 

(a) Firstly, removal of the “custom prevailing” exception, so the clause reads as 

follows: 

Subject to any custom prevailing at an enterprise, where an employee 

is required regularly to hold themselves in readiness to work after 

ordinary hours, the employee must be paid standing by time at the 

employee’s ordinary time rate for the time they are standing by…; and 

(b) Secondly, that a second paragraph be added to the clause as follows: 

Any employer, recalling an employee to work after their ordinary hours 

have finished, must have a system of work in place to ensure any 

recalled employee has had the opportunity to be properly rested and 

free of fatigue. 

3. JURISDICTIONAL BASIS FOR PROCEEDINGS 

3.1 The proceedings are being conducted under section 160 of the Act, which provides as 

follows: 

Variation of modern award to remove ambiguity or uncertainty or correct 

error   

(1)  The FWC may make a determination varying a modern award to remove 

an ambiguity or uncertainty or to correct an error. 

(2)  The FWC may make the determination: 

(a)  on its own initiative; or 

 (b)  on application by an employer, employee, organisation or  

http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s789gc.html#employer
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s789gc.html#employee
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#organisation
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outworker entity that is covered by the modern award; or 

(c)  on application by an organisation that is entitled to represent the 

industrial interests of one or more employers or employees that are 

covered by the modern award; or 

(d)  if the modern award includes outworker terms--on application by 

an organisation that is entitled to represent the industrial interests of one 

or more outworkers to whom the outworker terms relate. 

3.2 Accordingly, there are two key elements that must be satisfied for the Commission to 

make a variation pursuant to section 160: 

(a) An award term contains an ambiguity, uncertainty or error; and 

(b) The Commission has decided to exercise its discretion to vary the term, either 

at its own initiative or in response to a party entitled to make such an application.  

3.3 Our clients understand Mr Whackett to be an employee covered by the Award, which 

entitles him to bring the Application pursuant to subsection 160(2)(b). 

The threshold issue  

3.4 The Commission’s jurisdiction to vary a modern award pursuant to section 160 is 

enlivened only where the applicant (or the Commission, if acting on its own initiative) 

can identify an “ambiguity or uncertainty or…an error”.  Only when the Commission is 

satisfied that such a concern exists can it determine whether to exercise its discretion 

to vary the modern award. If no issue can be identified, the Commission has no 

jurisdiction to make a variation under this section.    

3.5 The primacy of identifying the existence of an ambiguity, uncertainty or error requiring 

rectification has been emphasised in cases where the Commission and its 

predecessors have considered variation applications pursuant to section 160 (or 

equivalent provisions). 

http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#modern_award
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#organisation
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s789gc.html#employer
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s789gc.html#employee
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#modern_award
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#modern_award
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#outworker_terms
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#organisation
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#outworker
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/s12.html#outworker_terms
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3.6 In its consideration of section 170MD of the Workplace Relations Act 1996 (Cth) (WR 

Act) (which contained the same threshold requirement as section 160) in Re Tenix 

Defence Systems Pty Limited Certified Agreement 2001-2004 [PR902975] (Tenix), a 

Full Bench of the AIRC noted as follows: 

[28] Before the Commission exercises its discretion to vary an agreement 

pursuant to s.170MD(6)(a) it must first identify an ambiguity or uncertainty.8 It 

may then exercise the discretion to remove that ambiguity or uncertainty by 

varying the agreement. [emphasis added] 

3.7 This position was reaffirmed in the recent judgment of the Full Court of the Federal 

Court in Bianco Walling Pty Ltd v Construction, Forestry, Maritime, Mining and Energy 

Union [2020] FCAFC 50 (Bianco).  That case concerned an enterprise agreement 

variation advanced under section 217 of the FW Act.  Section 217 also requires the 

establishment of an ambiguity or uncertainty as a precursor to the making of a variation.  

The Full Court endorsed the view expressed in CoInvest Ltd v Visionstream Pty Ltd 

(2004) 124 IR 43 at [46] that identification of the ambiguity or uncertainty is “a 

necessary statutory prerequisite to any variation being made”. 

The Commission’s discretion 

3.8 Where the Commission’s jurisdiction to make a variation under section 160 is 

enlivened, the second consideration is whether it should exercise its discretion to make 

a variation in order to remedy the issue.  

3.9 In other words, even where an ambiguity, uncertainty or error exists, the provision does 

not impose an absolute requirement on the Commission to make any variation, 

especially one which is not limited to rectification of the matter which is the subject of 

conern.  In Tenix, the Full Bench emphasised that: 

[32] Once an ambiguity or uncertainty has been identified it is a matter of 

discretion as to whether or not the agreement should be varied to remove the 
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ambiguity or uncertainty. In exercising such a discretion the Commission is to 

have regard to the mutual intention of the parties at the time the agreement was 

made. [emphasis added] 

3.10 We will turn now to the application of these two legislative requirements to the matter 

currently before the Commission.  

4. IS THE CLAUSE AMBIGUOUS AND/OR UNCERTAIN? 

4.1 Our clients understand that Mr Whackett does not contend the clause is affected by 

error, so we will limit our consideration to whether the clause is ambiguous and/or 

uncertain.   

4.2 We will first consider the meaning of the words ambiguity and uncertainty, then the 

method by which the clause should be assessed to determine whether it is afflicted by 

either concern.   

The meaning of the words 

4.3 The Macquarie Dictionary1 defines ambiguity as follows: 

1. doubtfulness or uncertainty of meaning 

2. an equivocal or ambiguous word or expression… 

4.4 The definition of uncertainty relevantly as follows: 

1. an uncertain state or mood. 

2. unpredictability; indefiniteness. 

3. something uncertain. 

4.5 Evidently, the words have a similar meaning.  However, as the Full Court noted in 

Bianco (at [73]), the repeated usage of the two terms in section 217 (and its legislative 

predecessors) suggests the legislature intended they be given their two different and 

                                                           
1 We note due to the remote working requirements of the coronavirus pandemic that the online version of the 
Macquarie Dictionary has been consulted for this purpose.  These definitions are current as at 7 July 2020.  
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distinct meanings, and that it is possible for one to be present in a clause without the 

other.  To paraphrase the Court at [75], a term may be uncertain even when it is not 

ambiguous, because the uncertainty arises when the unambiguous term is applied to 

a particular set of circumstances.   

The methodology for assessing ambiguity and uncertainty  

4.6 Having identified that the terms are different and have distinct meanings, we will outline 

how we respectfully propose the Commission should approach its task of determining 

whether the clause satisfies either requirement.  

4.7 The authorities provide that the task of determining whether the provision is ambiguous 

or uncertain is to be undertaken objectively2 and is not an exercise in interpretation.  

This is because a legal instrument, when properly construed, has only one correct 

meaning.3    

4.8 The relevant principles for assessing ambiguity or uncertainty were summarised by 

Marsh SDP in Re Beltana No. 1 Salaried Staff Certified Agreement 2001 [PR932468] 

at [23] and adopted by Watson SDP in Master Builders Australia Limited [2012] FWA 

62 in respect of an application under section 160, as follows: 

• …the correct approach to identifying an ambiguity or uncertainty 

requires the making of an objective judgment as to whether, on the 

proper construction of the relevant provision of an agreement, the 

wording of that provision is susceptible to more than one meaning 

(PR917548 at para.49, PR903843 at para.7, Print M2454 at p.3); 

• the words used in the provision are construed in their context including 

where appropriate the relevant parts of the parent award with which a 

                                                           
2 Beltana No. 1 Salaried Staff Certified Agreement 2001 [2003] AIRC 608 at [23], cited with approval in Bianco at 
[70] 
3 See Industry Research and Development Board v Bridgestone Australia Ltd (2001) 109 FCR 564 at [54] and 
Chief Executive Officer of Customs v Adelaide Brighton Cement (2004) 139 FCR 147 at [118], which were both 
noted with approval at [66] of Bianco.  
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complementary provision is to be read (Print Q2603 at para.30 per 

Munro J); 

• s.170MD(6)(a) is not confined to the identification of which words of a 

clause give rise to an ambiguity or uncertainty. A combination of clauses 

may have that effect (Print R2431 at para.12); 

• the Commission will generally err on the side of finding an ambiguity or 

uncertainty where there are rival contentions advanced and an arguable 

case is made out for more than one contention (Print M2454 at p.4, Print 

R2431 at para.14); 

• the Commission’s task is to make an objective judgment as to whether 

the wording of a provision is susceptible to more than one meaning. It 

must avoid contentions that are ‘self serving’ (PR924146 at para.20 and 

PR903843 at para. 7). [emphasis added] 

5. IS THE CLAUSE AMBIGUOUS AND/OR UNCERTAIN? 

5.1 Before turning to Mr Whackett’s interpretation, we will outline our clients’ position in 

respect of the interpretation of the clause.   

5.2 It is submitted that the ready availability of this interpretation demonstrates the clause 

is not uncertain nor ambiguous; that is, it has a fixed and determined legal meaning.  

5.3 Accordingly, we outline our clients’ interpretation of the clause below:  

(a) The clause is entitled “Standing by”.   This is not a legalistic term, though it may 

be assigned a particular legal meaning in some circumstances.  It signals to the 

reader that the provision relates to those periods where an employee is not 

actively engaged in work but is nonetheless required to have some degree of 

preparedness to perform work, if required.  
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(b) The operative component of the clause is not found in the first subclause, so 

the second part will be considered first.  It provides that an employee who is 

“regularly” required to hold themselves in readiness to work after ordinary hours 

(i.e. to stand by) must be paid for that time at the employee’s ordinary hourly 

rate.  This entitlement is intended to compensate the employee for the 

inconvenience of being required to hold themselves in readiness to return to 

work - for example, by remaining close to the workplace or refraining from 

particular activities (such as the consumption of alcohol).  

(c) The first subclause provides for an exception to the entitlement referred to in 

the operative portion of the clause.  The Full Court in Logan v Otis Elevator 

Company Pty Ltd [1999] IRCA 4 at [21] summarised the effect of a subclause 

drafted in a substantively similar manner as follows: 

…the sub-clause does not apply where there is a “custom” under which 

the employee is regularly required to hold himself in readiness for a call 

back.  In this context the word “custom” means no more than a prevailing 

and accepted practice. 

Accordingly, the existence of a custom (which will presumably be comprised of 

both a regular arrangement concerning “standing by” and some form of 

remuneration) will displace the entitlement to payment for the entirety of the 

period.  This is logical in circumstances where an employee expects they will 

need to spend certain periods of time “standing by” and has been remunerated 

in some manner for these periods, as opposed to an unexpected and potentially 

inconvenient period of “standing by” that might be necessitated by exigent 

circumstances.  
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(d) In summary, the clause provides the necessary level of detail to prevent it 

from being ambiguous or uncertain, as follows: 

(i) It specifies the circumstance in which it will become enlivened (“where 

an employee is required regularly to hold themselves in readiness to 

work after ordinary hours”); 

(ii) It sets out the entitlement that will arise from the occurrence of the 

circumstance (“paid standing by time at the ordinary hourly rate”); 

(iii) It specifies a defined period of time during which the entitlement is 

payable to the employee (“the time they are standing by”); and 

(iv) It contains specific detail of the circumstances in which the entitlement 

will not be payable, even if the other elements are satisfied (“subject to 

any custom prevailing at an enterprise”).  

5.4 Giving the clause its ordinary meaning, it does not have: 

(a) The uncertainty of meaning or possibility for more than one interpretation that 

would be required for ambiguity to exist; or  

(b) The character of doubtfulness, lack of fixedness or vagueness required for it 

to be uncertain.  

Mr Whackett’s interpretation 

5.5 The Union parties involved in these proceedings assert that they do not consider the 

clause to be ambiguous or uncertain.4  Accordingly, unless the Commission proposes 

to vary the clause at its own initiative separately to the current Application, the onus is 

on Mr Whackett to have advanced an arguable case for an alternative interpretation 

so as to demonstrate it is ambiguous or uncertain.  

                                                           
4 See [12] of the AWMU Submission dated 8 May 2020, [4] of the CEPU Submission dated 8 May 2020 and [2] of 
the AWU Submission dated 8 May 2020.  
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5.6 In the July Submission, Mr Whackett summarises his position in respect of the 

alleged ambiguity and/or uncertainty as follows: 

From the Fairwork Ombudsman’s document Page Reference No: K600586 

This payment doesn’t apply if there’s a ‘custom prevailing’ at the workplace for 

employees to regularly be standing by. ‘Custom prevailing’ means that 

standing by is a routine, regular and expected part of the work. 

The accepted interpretation of the Standing By clause 32.14 above is reflected 

in the Fairwork Ombudsman’s document page reference K600586. This 

interpretation refers to the first eight words of Clause 32.14 and states that if 

standing by is a routine, REGULAR and expected part of my work I do not get 

paid any extra, but beyond the first eight words if I’m REGULARLY required to 

hold myself in readiness to return to work I must be paid. Clearly the Standing 

By clause 32.14 has an obvious and undeniable contradiction based on the 

accepted interpretation as expressed within K600586. Now that it has been 

established that Clause 32.14 does contain ambiguity or uncertainty; it now 

becomes necessary to correct that error. It is my view that the ambiguity is 

created by the accepted interpretation of this provision and NOT the wording of 

this clause. This view is supported by evidence rather than an unsupported 

assertion  

5.7 With respect, Mr Whackett’s contention as to the apparent ambiguity of the clause is 

misguided.  Furthermore, even he concedes that the wording of the clause does not 

give rise to any ambiguity.    

5.8 As outlined above, the meaning of the clause is readily apparent.  An employee will be 

entitled to payment pursuant to the clause where they are regularly required to hold 

themselves in readiness to work ordinary hours, except where a custom exists to 

supplant this entitlement.  The requirement for regularity which is advanced by Mr 

Whackett in support of his assertion the clause is ambiguous or uncertain is not 
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‘contradicted’ by the availability of the exception.  The circumstances in which each 

part of the clause is enlivened are plainly identifiable: 

(a) Firstly, an employee is entitled to payment where the requirement to ‘stand by’ 

occurs more than infrequently; but 

(b) Where these circumstances are contemplated and accommodated via another 

arrangement (‘the custom’), the payment will not be applicable.  

5.9 Mr Whackett’s other contentions do not relate to the question of whether the clause is 

affected by ambiguity or uncertainty and mainly concern his opposition to the accepted 

interpretation of the clause.  Without commenting on their legitimacy, the fundamental 

issue is that Mr Whackett’s concerns about the operation of the clause - which 

predominantly relate to the circumstances in which an employer can demonstrate the 

existence of a ‘custom’ - are not able to be remedied pursuant to section 160.  

6. THE COMMISSION’S DISCRETION TO VARY 

6.1 Finally, as our clients note that section 160 provides only that, where its jurisdiction has 

been enlivened, the Commission may make a determination varying a modern award 

in the relevant circumstances, not that it must make a determination.   

6.2 If the Commission is minded to conclude there is an ambiguity or uncertainty in the 

clause (which is not conceded by our clients), we submit it should nonetheless decline 

to make a variation in the terms sought by Mr Whackett. 

The removal of the ‘custom prevailing’ carve out 

 

6.3 The first element of Mr Whackett’s proposed variation would have the effect of requiring 

any employer covered by the Award who requires its employees to ‘stand by’ to pay 

those employees at ordinary time rates for any time so spent.  This would result in an 

entirely unexpected financial burden being imposed on these employers, in 

circumstances where:  
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(a) the proposal does not remedy any purported uncertainty or ambiguity;  

(b) is not in response to any identified problems or unfair consequences arising in 

a particular workplace or workplaces; and 

(c) is wholly unsupported by probative evidence.  

6.4 We are instructed that some of our members operate a weekly ‘on call’ roster.  The 

current operation of the clause (in requiring a ‘custom’ to exist) means that the 

employees who are required to ‘stand by’ receive additional remuneration for the 

associated inconvenience, and that there is a degree regularity to the practice which 

ensures they are able to accommodate the requirement into their personal lives.   

6.5 Paying these employees for all time spent not actively engaged in work to cater for the 

possibility they may be called out would represent a significant financial imposition and 

would render current ways of working entirely unfeasible.   In our clients’ submission, 

this would represent a contravention of the Commission’s obligations under section 134 

of the Act to ensure the Award meets the modern awards objective. In particular: 

(a) It would discourage flexible modern work practices by rendering it prohibitively 

expensive for employers to continue using ‘on call rosters’, which may lead to 

the discontinuance of services outside of business hours (s 134(d));  

(b) It would have a significant impact on business, especially with respect to 

employment costs, at a time when many are already experiencing the negative 

effects of deteriorating economic conditions (s 134(f)); 

(c) The proposal would represent a significant change to a well-accepted and 

utilised Award provision, meaning the ease of understanding and stability of the 

Award will be substantially affected (s 134(g)); and  

(d) There would likely be a detrimental impact on employment growth due to the 

increase in labour costs for affected businesses, which may have deleterious 

effects on the performance of the national economy (s 134(h).   
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The fatigue amendment 

6.6 The second part of the proposed variation is also not intended to remedy any ambiguity 

or uncertainty allegedly affecting the term.   Without commenting on the merits of the 

variation, our clients submit it would be wholly inappropriate for the Commission to 

make such a variation to the Award in these proceedings.  Moreover, the Award already 

incorporates protections for employees required to work overtime outside their ordinary 

hours at clause 32.9.  

6.7 Should the Commission propose to make a variation other than those sought in the 

Application, our clients would seek to be heard in relation to its terms.  

 

Filed on behalf of ABI and NSWBC by: 
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Managing Director - Sydney Workplace  Senior Associate 
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(02) 9458 7640     (02) 4989 1003  
luis.izzo@ablawyers.com.au    kate.thomson@ablawyers.com.au 
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