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This proposed change is not to bring about any increase to the entitlements of those 
engaged to be on standby. It merely seeks to eliminate a long standing misinterpretation of 
this award provision.  
 

Proposed new Clause 40.6  
 

40.6 Standing by  

Where an employee is required regularly to hold themselves in readiness to work after 
ordinary hours, the employee must be paid standing by time at the employee’s ordinary time 
rate for the time they are standing by. 
 
Any employer, recalling an employee to work after their ordinary hours have finished, must 
have a system of work in place to ensure any recalled employee has had the opportunity to 
be properly rested and free of fatigue. 
 
 

Current provision 
 

40.6 Standing by  

Subject to any custom prevailing at an enterprise, where an employee is required regularly to 
hold themselves in readiness to work after ordinary hours, the employee must be paid standing 
by time at the employee’s ordinary time rate for the time they are standing by. 
 
 
Proposed amendment part 1: 
Delete the first eight words in the current 40.6.  
 
The new Standing By Provision then becomes; 
 

40.6 Standing by  

Where an employee is required regularly to hold themselves in readiness to work after ordinary 
hours, the employee must be paid standing by time at the employee’s ordinary time rate for the 
time they are standing by. 
 
Rationale for amendment 1 
Any enterprise that wishes to claim an exemption from the payment of wages for having an 
employee Standing By under Clause 40.6 of this award must be able to demonstrate that on the 
first instant they engaged an employee to be on Standby, they do meet the criteria of having a 
custom prevailing at that enterprise.   This must be true for all instances when an employee has 
been engaged on standby, not just in this award, but also any previous awards that had this 
exemption such as SERIAL B0106   METAL AND ENGINEERING INDUSTRY (NEW 

SOUTH WALES) INTERIM AWARD. It is interesting to revisit this earlier award as whilst the 
modern award is written to simplify understanding, this usually means losing some detail.  



 

 

Standing By provision from SERIAL B0106    

18. Overtime  
(iv) Subject to any custom now prevailing under which an employee is required regularly to hold himself/herself 

in readiness for a call back an employee required to hold himself/herself in readiness to work after ordinary 

hours shall, until released, be paid standing-by time at ordinary rates from the time from which he/she is so to 

hold himself/herself in readiness: Provided that the existence of a custom shall not operate to relieve an 

employer from paying a refrigeration service person the rate herein prescribed. 
 
The accepted interpretation of Standing By award provisions seems to be either based on, or 
reflected in the Logan vs Otis Elevators appeal. From that I have been advised that there is no 
requirement that the “custom prevailing” (i.e. the arrangements relating to the “on call” roster) 
existed as of the first day an enterprise rostered an employee to be on call. Indeed, in the Logan 
Appeal Decision, the Full Bench specifically rejected the submission that a “custom” must have 
existed “from time immemorial, or at least from a date before the insertion of the clause in the 
Award”.  
 
I believe the quality of a decision is somewhat related to the quality of the evidence and 
arguments presented and I believe that to be the case in the Logan appeal. I believe conclusions 
have been drawn from that case that have not been intended or fully scrutinised. 
 

It seems to me that those that have misinterpreted this clause have treated “custom prevailing” 
as a single term. It has been interpreted that custom is the nature of the work, so if it is normal 
for you to be rostered on standby, this is a normal part of your job and no payment is necessary.  
 
The meaning of the word prevailing seems to have been ignored. Custom is about the nature of 
the work, but prevailing introduces an element of timing. The plain ordinary English meaning of 

“Prevailing” is “existing at a particular time; current.” The timing of the custom is just as 
important as the nature of the custom. 
 
Does the interpretation of Standing By taken from the Logan Appeal Decision 
withstand scrutiny? 
 
In the Logan Appeal Decision it seems the evaluation of the aspect of the “custom prevailing” 
was dealt with as an abstract. However, whilst it may be difficult to fully understand the 
implications of a particular interpretation whilst dealing with it as an abstract concept, when we 
read this award provision in a real world situation it becomes easy to understand in plain 
English.  

 
So, when an enterprise’s payroll officer went to pay their first employee for being on standby, 
they would have had to check the award provisions for Standing By in, say the NSW Metal 
Industry Award to determine their payroll obligation. It would have stated if you have a custom 
now prevailing, your enterprise is exempt from this award provision.  
 
There are only two possibilities: 

1. A custom did exist at that time and you are exempt or 
2. The enterprise had never rostered anybody on call before, and as such, a custom 

cannot exist. Pay the award rate. 
 

-



When does a practice become a custom? We may argue over what constitutes a custom, but I’m 
sure we both agree that it must be more than a single instance. 
 
Now if we revisit the interpretation of the Logan Appeal Decision, the Full Bench specifically 
rejected the submission that a “custom” must have existed “from time immemorial, or at least 
from a date before the insertion of the clause in the Award”. From that it has been taken that 
“There is no requirement that the “custom prevailing” existed as of the first day an enterprise 
rostered an employee to be on call.”  
 
Based on the appeal of Logan vs. Otis Elevators, that interpretation of the 
judgment permits an enterprise to claim an exemption from the standing by 
provision in the award on that first instance of engaging an employee on 
standby on the basis of having a “custom prevailing” even though no such 
custom exists at that time.  
 
That is a totally illogical and unreasonable proposition. Do the courts normally encourage 
employers to ignore award provisions?  
 
If an enterprise did not pay the award rate for being on call on that first instant when no custom 
had been established, that is a breach of the award and an illegal action.  
 
Does the court recognise breaches of the award in contributing to the establishment of a 
custom prevailing or does such custom and practice just turn to dust when they are in reality, a 
breach of an award provision.  
 
It is impossible for any new enterprise to demonstrate that they had a “custom prevailing at 
that enterprise” on the first occasion that they engaged an employee to be on standby under 
this award provision. The only enterprise that could satisfy the “custom prevailing” exemption is 
one that had a standby practice in place prior to the inclusion of this provision in any preceding 
award and has remained in the same ownership (therefore the same enterprise).  
 
Hence the overwhelming majority of enterprises, if not all, are NOT entitled to be exempt from 
this provision. 
 
If there is an enterprise still trading that had engaged employees on standing by duties prior to 
the introduction of this provision in any proceeding award, they may still have a legitimate claim 
this exemption. How adversely and unfairly will they be affected with the removal of this 
exemption? 
 
“Subject to any custom prevailing at an enterprise” - The only function of this exemption 

was to serve as a transitional arrangement for those enterprises with a standing by 
arrangement in place prior to any award requiring them to pay an hourly rate for every hour 
that an employee is engaged on standing by. Anytime an enterprise changed ownership, it 
became a new enterprise and as such the exemption would be extinguished as no custom 
exists at the new enterprise.  
 

Any enterprise that did have a standing by custom prior to the inclusion of Standing By 
provisions in any preceding award has had the benefit of this transitional arrangement for many 
decades. If they did have a genuine claim for an exemption under this provision, they will at 



worst, just have to pay the same as any other enterprise and compete on an equal basis with 
other enterprises.  
 
This is perhaps a small price to pay to eliminate this widely misinterpreted exemption from this 
provision. This widespread misinterpretation has advisors telling all employers that they are 
exempt from this award provision thereby creating an award provision for Standing By, that it is 
said, does not apply to those that are regularly rostered to be on standby.  
 
The next issue has been created by this historical misinterpretation of the exemption in Clause 
40.6 in which it makes Standing By an unregulated free service. That combined with the fact 
that call backs on standing by are unplanned has lead to extreme work practices that ignores 
fatigue management.    
 

Proposed amendment 2 
To be included as a new second paragraph in Clause 40.6 
 
Any employer, recalling an employee to work after their ordinary hours have finished, 
must have a system of work in place to ensure any recalled employee has had the 
opportunity to be properly rested and free of fatigue. 
 
 
Rationale for amendment 2 
The obligation of having a safe system of work as proposed in amendment 2 already exists in 
other legislation. Whilst every employer has a duty of care to provide a safe system of work 
already, this has not stopped people being rostered on standby from the end of their dayshift 
until commencing dayshift the next morning. There is no time within those 15.5 hours between 
shifts that I cannot be called to go back to work, even if I have been awake for 17 hours and just 
gone to bed.  
 
It is best to formalise and highlight this obligation to provide a safe system of work in the award 
now, rather than have it coming as a recommendation from the coroner. 
 
This obligation could have been included in Clause 40.5 Call Backs, but I feel Clause 40.6 is more 
appropriate. Any employee may be contacted to enquire if they can come back to work under 
Clause 40.5 but they are free to refuse as being too tried, just had a drink or just don’t feel like 
it.  
 
These responses are just not acceptable from an “on call” employee. If an employee is on 
standby there is a very strong expectation that the on call employee will hold themselves in 
readiness to return to work and be available to respond promptly when called back. 
 
 

 
Sincerely, 
 
 
 
 
 
Garry Whackett 


