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IN THE FAIR WORK COMMISSION AM2020/104 

Fair Work Act 2009 s.158—Application by The Australian Workers’ Union to vary the 

Horticulture Award 2020 

AFPA’s aide memoire 

(filed pursuant to paragraph 4 of the directions made by the Commission on 16 July 2021) 

A AFPA’s response to questions in the Background Paper 

A.1 Question 1 

1. AFPA agrees that neither the Award, nor the Act, nor the Regulations currently require 

an employer to keep a record of hours worked by a pieceworker. 

A.2 Question 2 

2. AFPA agrees that this is an accurate summary of the case law. 

A.3 Question 3 

3. AFPA does not contest the proposition. 

A.4 Question 4 

4. N/A 

A.5 Question 5 

5. The factual effects of the AWU’s proposed variation set out in section A.9 of AFPA’s 

closing submission dated 26 July 2021 can be linked to the factors in ss 284(1) and 

134(1) as follows: 

a) Increased costs to business and reduction in the workforce (as underperforming 

employees are culled and more automation is introduced) will reduce the 

performance and competitiveness of the national economy, including 

productivity, business competitiveness and viability, will hinder employment 

growth, and will adversely impact businesses, raise employment costs and 

increase inflation (as some of the labour costs increases are passed on to 

consumers) (ss 284(1)(a), 134(1)(f), 134(1)(h)). 
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b) The reduction in the workforce (as underperforming employees are culled and 

more automation is introduced) will reduce social inclusion through reduced 

workforce participation (ss 284(1)(b) and 134(1)(c)). 

c) The relative living standards and needs of the low paid will be positively affected 

for some workers (those that will earn increased remuneration) and negatively 

affected for others (those that can no longer find work in the industry or can no 

longer work on piece rates with a guaranteed 15% uplift as some employers 

switch to using a timework mode of engagement with unregulated above-Award 

performance bonuses) (ss 284(1)(c) and 134(1)(a)). 

d) Performance of work will become less efficient and productive as some cohorts 

of employees will be de-motivated (s 134(1)(d)). 

e) The issues with the vagueness and subjectivity of the concept of average 

competent employee in clause 15.2 about which the Union Parties complain will 

remain unremedied (s 134(1)(g)). 

6. The other factors in ss 284(1) and 134(1) will not be materially engaged by the 

proposed variation.   

A.6 Question 6 

7. AFPA does not contest the summary of key principles extracted at [57] and [58] of the 

Background Paper. 

A.7 Question 7 

8. AFPA does not contest the summary at [60] and [61] of the Background Paper. 

A.8 Question 8 

9. The summary of AFPA’s submission is accurate. 

A.9 Question 9 

10. N/A 

A.10 Question 10 

11. AFPA accepts that this is an accurate summary of the case law. 
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A.11 Question 11 

12. AFPA does not contest the proposition at [160] of the Background Paper. 

A.12 Question 12 

13. AFPA does not contest the proposition at [171] of the Background Paper. 

A.13 Question 13 

14. AFPA accepts that the propositions summarise the case law. 

A.14 Question 14 

15. AFPA does not agree that “The impact of an increase in modern award minimum 

wages upon productivity is less clear”.  AFPA maintains its submission that “the 

change would reduce the economic productivity of the sector (relevantly here, the 

amount of produce picked per hour worked) by de-incentivising substantial parts of 

the workforce”.1 

16. AFPA otherwise agrees with the observations at [191] to [197] of the Background 

Paper. 

A.15 Question 15 

17. Yes, see answers to Question 5 (which addresses s 134 considerations) and Question 

14 (dealing with productivity) above. 

 
1  AFPA Opening Submission at [33]. 
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B Evidence on which AFPA will (or may) rely during oral submissions 

B.1 Evidence about additional expert materials on which the Union Parties rely in their closing submissions 

B.1.1 Education and Employment References Committee, “A National Disgrace: The Exploitation of Temporary Work Visa Holders” dated 
March 2016 (CB518 et seq) 

Proposition Evidence reference 

The statements in the report on which the AWU relies in its closing submissions for the 

proposition that “research demonstrated that working holiday visa workers experienced 

very low rates of pay when paid piece rates and growers and contractors were able to 

pay piece rates that did not allow the average competent worker to earn an amount 

which approximates that set out in the Award” (AWU Closing Submission at [62], see 

also UWU Closing Submission at [21]) are sourced from Dr Underhill’s submission to 

the Senate Committee.  

• CB697, [7.31]-[7.32]. 

 

Dr Underhill’s submission in turn relies on the results of her 2013-14 study and simply 

annexes the Layered Vulnerability Article and the Itinerant Foreign Harvest Workers 

Article.  Hence, the statements in the Senate Report on which the Union Parties rely 

rise no higher than that study, the problems with which are described in Appendix B to 

the AFPA Closing Submission.   

• Dr Elsa Underhill, “Submission to Senate 

Education and Employment Committee Inquiry 

into the impact of Australia’s temporary work 

visa programs on the Australian labour market 

and on the temporary work visa holders”, 

annexed to this Aide Memoire.  
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B.1.2 Fair Work Ombudsman, “A report on workplace arrangements along the Harvest Trail” (CB994 et seq) 

Proposition Evidence reference 

AWU relies on this report (AWU Closing Submission at [63]) as supporting Dr 

Underhill’s findings about pieceworker earnings (see the heading “Dr Underhill 

Supported by Other Research/Reports” and [55]-[56]).  But the report’s five numbered 

findings do not contain any findings about pieceworker earnings.    

• CB1019-1040. 

 

Dr Underhill herself relies on the report for the proposition that “over 100 [employers] 

‘were not engaging pieceworkers correctly by having no written piecework agreement or 

having an invalid piecework agreement’” and notes that “The report does not, however, 

include data on actual piece rates paid”. 

• Underhill Primary Report at [35] (CB489). 
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B.1.3 NUW, “Farm Workers Speak Out” (CB1636 et seq and CB2340 et seq) 

Proposition Evidence reference 

AWU relies on both copies of this publication that appear in the CB (AWU Closing 

Submission at [64] and [67]).  Both are copies of the same report. 
• CB1636 and 2340. 

The publication does not purport to be a neutral attempt to discover and report the facts, 

whatever they might turn out to be, in a disinterested way.  Rather, it is a union 

advocacy piece that seeks to advance NUW’s industrial agenda (including promoting 

the union). 

• CB2343. 

The geographic breakdown of the survey recipients is manifestly unrepresentative, with 

59% of respondents being from the Sunraysia region. 
• CB2348. 

The visa status break-down of the respondents is manifestly unrepresentative, with 

local employees making up only 2% of the sample, only 35% reporting holding a valid 

work visa and 41% of the respondents applying for a protection visa. 

• CB2351. 
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Proposition Evidence reference 

63% of the respondents were union members, which as matter of common sense, 

suggests a huge over-representation of union members. The publication itself 

acknowledges that union members are over-represented. 

• CB2348. 

The process for recruiting survey participants involved extreme self-selection bias.  The 

process comprised of conducting two union meetings seeking out workers that wanted 

to “raise their voice together” and then having unionists (officials and union members) 

interview the disgruntled workers who attended these meetings. 

• CB2345. 

 

B.2 Other evidence to which AFPA may refer during oral submissions 

Topic Evidence reference 

Composition of the workforce. • Transcript PN1302. 

• Durable Future Report (CB2548). 

• Underhill Primary Report at [12] (CB478-9). 
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Topic Evidence reference 

Competence. • King Primary Statement at [32], [34] (CB3110-

1). 

Statistical tests and their limitations. • Transcript PN1390, 1394-1397, 1342-1343, 

1390-1393, 1408 (Underhill XXN). 

• Houston Reply Report at [22], [25]-[28] (AFPA-

7). 

De-motivating effect of the AWU’s proposed variation on some cohorts of pieceworkers. • King Primary Statement at [57] (CB3115). 

• King Reply Statement at [12(c)] (AFPA-3). 

Uncertainty as to the future of the horticulture workforce. • The Hon Alex Hawke MP, “New penalties 

proposed to protect migrant workers from 

coercive exploitation”, annexed to this Aide 
Memoire. 
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29 July 2021 

Richard Dalton QC 

Dimitri Ternovski
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Annexures 



Ms. Julia Agostino  

Committee Secretary 

Standing Committee on Education and Employment  |  Department of the Senate 

 

Submission to Senate Education and Employment Committee Inquiry into the impact of Australia’s 
temporary work visa programs on the Australian labour market and on the temporary work visa 
holders.  

 

Dear Ms Agostino 

 

Emeritus Prof. Malcolm Rimmer and I have conducted substantial research on wages, employment 
conditions, and occupational health and safety amongst Working Holiday Maker (WHM) visa holders 
(section 417) and we welcome the opportunity to provide those research findings to the committee.   

During the course of our research, we conducted empirical fieldwork during 2013 and 2014. We 
have had an extensive interview program at three regional locations in Victoria (Bendigo, Maffra, 
and Mildura), in Tasmania and the Northern Territory. Harvest workers were interviewed through 
nine dual-moderator focus groups with a total of 64 participants from the following countries: 
England (15), France (8), Burundi (7), Ireland (7), Germany (5), Hong Kong (5), Italy (3), Afghanistan 
(3), Taiwan (3), Malaysia (3), Scotland (2), Estonia (1), Japan (1), South Korea (1). With the exception 
of those originating from Burundi, Afghanistan and Malaysia, all were WHMs. When interviewed 
they were harvesting a range of crops including apples, cherries, strawberries, grapes, citrus, salad 
and mixed vegetables, and mangoes. In addition interviews were conducted with farmers, labour-
hire contractors, employment agency staff, backpacker hostel operators, union officials, OHS 
authority staff, and ethnic community organisations.  In late 2013 / early 2014 our interview 
program was supplemented with telephone interviews of backpacker hostel and caravan park 
operators in all six Australian states and the Northern Territory.  An online survey was also 
administered to harvest workers. The questionnaire was presented in both English and Chinese (10% 
of respondents used the latter), and was available online from December 2013 to March 2014. 
Respondents were recruited by placing invitation cards at working hostels used by harvest workers, 
and through a web-site used by WHMs to locate harvest work. Useable responses were received 
from 303 harvest workers. Of these, four out of five were WHM first year visa holders, 72% of whom 
were seeking a second year visa. Our empirical data provides a sound basis for understanding the 
employment experience of WHMs.  

Our research provides data about whether temporary work visa holders have access to the same 
benefits and entitlements as their Australian counterparts; and the extent of exploitation and 
mistreatment of temporary work visa holders.   

I have attached two papers which set out our research findings and which I include in this 
submission.  In essence, we find that WHM visa holders: 

The impact of Australia's temporary work visa programs on the Australian labour market and on the temporary work visa
holders
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• experience significant vulnerability in accessing jobs in the harvesting sector in Australia; 
• experience below award average hourly rates of pay; 
• experience very low rates of pay when paid piece rates – a situation exacerbated by the 

Horticultural Award clause on piece rates which refers to ‘the average competent worker’. 
Growers and contractors pay piece rates which do NOT allow the average competent 
worker to earn an amount which approximates that set out in the award. Replicating the 
British system of providing a specified floor, equal to the minimum hourly rate of pay, would 
overcome the intense exploitation experienced by piece workers in horticulture;   

• experience a level of work intensification which enhances their risk of workplace injury – a 
situation exacerbated by piece rate payments which encourage workers to take to earn a 
living wage; 

• experience low level but constant exposure to injury; and 
• do not receive adequate information and training about the health and safety risks which 

they are likely to encounter at work. 

Many of these problems are intensified when WHMs are employed by contractors rather than 
growers.  The absence of a licensing system for contractors and labour hire agencies increases 
the risks of low and non-payment of wages experienced by WHMs. They are poorly placed to 
locate a contractor to chase lost or underpaid wages, including referring their complaints to the 
Fair Work Ombudsman, when there is no registration process that could otherwise require 
contractors to at least have an official address and meet minimum employment and ethical 
standards.  

A related issue is the rapid spread of undocumented workers who compete for work with 
WHMs. Whilst data is anecdotal, contractors supplying undocumented workers are believed to 
undercut the rates of pay paid by legitimate contractors and growers, and place downward 
pressure on the rates of pay and conditions experienced by WHMs.  If this continues, there is a 
risk the WHM visa programme will be undermined as legitimate harvesting jobs dry up. Again, 
an absence of licencing for contractors has allowed ‘shonky’ contractors to flourish. Almost all 
countries from which Australia draws WHMs have already regulated labour hire agencies 
through licensing systems intended to minimise the kind of problems which we have identified 
in our research.  

I would be pleased to add verbal evidence to my written submission if requested by the 
Committee.  

 

 

Elsa Underhill (PhD.NSW, M.Comm Melb) 
Deakin School of Business, Melbourne 

 
Attached:  
(1) Layered vulnerability: Temporary migrants in Australian horticulture  
(2) Itinerant Foreign Harvest Workers in Australia: The Impact of Precarious Employment upon 
Occupational Health and Safety. 
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Minister for Immigration, Citizenship, Migrant Services and Multicultural Aff airs

The Hon Alex Hawke MP
Monday, 26 July 2021

Media release

New penalties proposed to protect migrant
workers from coercive exploitation
The Government has released for public consultation an exposure draft of the Migration Amendment (Protecting
Migrant Workers) Bill 2021 that proposes new criminal offences and civil penalties to further protect migrant
workers from exploitation. 

Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs, Alex Hawke said the proposed
Bill sends a strong message from the Australian Government that wage underpayment and other exploitative
practices against migrant workers are unacceptable and will not be tolerated. 

“This legislation is timely as we work on economic recovery from COVID-19. We want to ensure Australia
maintains a strong reputation as a destination of choice for working holidaymakers, students and skilled
migrants," Mr Hawke said.  

Building on initiatives previously implemented in response to recommendations from the Migrant Workers'
Taskforce, the Bill proposes a number of new offences designed to prevent  an employer from using migration
laws to coerce migrant workers.  

It will be an offence to coerce or exert undue in�uence or pressure on migrant workers to accept work
arrangements that breach work-related visa conditions. It will also be an offence for a person to coerce, in�uence
or pressure migrant workers to accept work arrangements to satisfy a work-related visa requirement, or to avoid
an adverse effect on their immigration status.  

The Bill will also introduce other important measures to enhance protections for migrant workers under the
Migration Act 1958, including: 

prohibiting certain employers who have breached speci�ed provisions in the Migration Act or the Fair Work Act
2009 from employing additional non-citizen employees for a speci�ed period;
establishing new compliance tools for the Australian Border Force to work with employers, labour hire
companies and other parties to improve compliance with Migration Act requirements relating to employing
migrant workers;
requiring the use of the Visa Entitlement Veri�cation Online (VEVO) system to ensure employers, labour hire
companies and others involved in referring non-citizens for work are conducting appropriate checks of
prospective employees' immigration status and work-related visa conditions; and
increasing civil penalties for breaches of work-related provisions in the Migration Act. 

“We know the majority of Australian businesses and employers do the right thing but there are still a small
number of unscrupulous employers who �nd ways to exploit migrants," Mr Hawke said. 



Last updated: 26 July 2021

In addition to the measures proposed in the Bill, the Government has also made regulatory changes to enhance
the safety and welfare of working holiday makers in Australia, and discourage them from working for employers
with a track record of misconduct.  

The Migration Amendment (Subclass 417 and 462 Visas) Regulations 2021 will exclude work for speci�ed
businesses counting towards eligibility for a second or third working holiday maker visa.  

Considerations for listing a speci�ed business in the legislative instrument would include, for example, any
relevant convictions, in particular those relating to safety and welfare of employees.  

The exclusion would only apply to work undertaken by working holiday makers after the business is listed in the
legislative instrument.  

The Department of Home Affairs will implement enhanced communication channels to allow visa holders to
easily check the status of their employer.  

A speci�ed business will be provided a right of reply, before listing them in a legislative instrument.  

Consultation on the exposure draft of the Migration Amendment (Protecting Migrant Workers) Bill 2021 will close
on Friday, 16 August 2021. For further information on making a submission visit the Department of Home Affairs
website (https://www.homeaffairs.gov.au/reports-and-publications/submissions-and-discussion-papers/exposure-draft-migration-

amendment-bill-2021). 
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