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Fair Work Act 2009 
FAIR WORK COMMISSION 

s. 157 – vary etc modern awards if necessary to achieve modern awards objective 

AM2020/104 

HORTICULTURE AWARD 2020 
APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 

WITNESS STATEMENT OF CHEE SING EE 

I, Chee Sing Ee say as follows:  

1. I am a 31-year-old Malaysian national. 

2. I speak English as a second language and have been assisted in the preparation 
of this statement in English by Decheng Sun (AWU NSW Branch Assistant 
Industrial Officer).   

3. I used to work in the Australian horticultural industry from November 2016 until 
September 2019. I worked in multiple farms via labour-hire agencies.  

4. The labour-hire agent contacted me before I came to Australia in November 
2016. The labour-hire agent did not inform me about working rights in Australia.  

5. During my career in the Australian horticultural industry, I was never given an 
alternative between being paid piece-rate or hourly rate.  

Grape farms in Mildura, Vic 

6. I arrived in Mildura in November 2016 then I started working on a grape farm as 
my labour-hire contractor instructed.  

7. I did grape leaf-plucking in Mildura from November 2016 till January 2017. It was 
a piece-rate job, and I was paid $0.40 for completing one tree. At the end of the 
day, I should have been paid about $25. However, I was not paid at all in the 
beginning.  

8. My contractor provided me accommodation in a share house. About 4 people I 
shared my room with, and about 20 people lived in the same house. The 
contractor charged each of us $100 for a week’s rent. In addition, the contractor 
charged us $6 per day for the return transport between the residence and farm.  
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9. During the leaf-plucking work, my pay was not even enough to pay for the 
accommodation and transport. Therefore, the contractor did not pay me at all in 
the first six weeks. The contractor said he would not pay me until my salary 
exceeds the rent and bills.  

10.Between January and April 2017, my job was picking grapes. I changed to work 
under another contractor as there are plenty of Malaysian contractors in the town. 
My remuneration for grape-picking was based on a piece rate of $2.10 per box.  A 
box is 10 kilograms of grapes. During this period, I could make between $60 to 
$80 per 9-hour day. I was paid cash with no payslip or superannuation. Some 
workers made a bit more money because they had years of experience in 
picking. But only about 10% of them could earn more than $20 per hour.  

11. Between January and May 2018, I again worked in grape-picking in Mildura. My 
picking skill progressed so that I could earn approximately $200 in cash per 10-
hour day. Half of my co-workers earned less than $100 per day, and the other 
half made between $100 and $200 per day.  

Grape-picking in Queensland 

12.Between November and December 2018, I did grape-picking in St George, 
Queensland. It was a sweltering summer. The piece-rate was $2.55 per 10-kilo 
box. However, I could only make about $60 per day because of the high 
temperature. The contractor paid me via bank transfer. I left soon because of the 
harsh weather and low pay. 

Orange-picking in Mildura 

13.  Between May and September 2019, I worked as an orange picker in Mildura. 
The job was not stable because the labour-hire contractor would notify us around 
midnight if there will be work on the next day. If there were not enough fruits to 
pick, I had no income for one day. The piece rate was $25 per bin. A bin was 
about 800 kilograms of oranges. I could earn barely $50 per 10-hour day in the 
first few months. The maximum I could earn was $140 per day at the end of the 
period, not only because my skill progressed but also because the amount of fruit 
increased.  

14.After September 2019, I moved to Sydney and became a food delivery rider.  

SIGNED: 

 2

8

8



DATE:  30/06/2021
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Fair Work Act 2009 
FAIR WORK COMMISSION 

 
s. 157 – vary etc modern awards if necessary to achieve modern awards objective 

 
AM2020/104 

 
HORTICULTURE AWARD 2020 

APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 
 

WITNESS STATEMENT OF SHIH YING HSU 
 
I, Shih Ying Hsu, says as follows: 
 
1. I am a 32-year-old Taiwanese national who came to Australia in October 2017 as 

a working holiday maker.  
 

2. I speak English as a second language and have been assisted in the preparation 
of this statement in English by Decheng Sun (AWU NSW Branch Assistant 
Industrial Officer).   
 

3. All my work done in Australia is related to the horticulture and agriculture 
industries.  

 
4. Between January and April 2018, I did strawberry picking in Myponga, South 

Australia. Between May and October 2018, I was also picking strawberries in 
Caboolture, Queensland.  

 
5. The labour-hire contractor paid me at a piece rate of 60 cents per kilogram. I 

worked 12 hours a day, but I could only make $50 per day. I slowly progressed 
my speed so I could earn $100 per day after three months. 

  
6. Between May and November 2021, I picked oranges in Renmark, South 

Australia. The contractor paid me $25 for a bin of oranges picked. A bin of orange 
is about 800 kilograms. 

 
7. Picking oranges is a hard job to do because I had to use very tall and heavy 

ladders. I was occasionally injured as the tree often hurt my skin, and I bled. I did 
not have any protective equipment, nor did I receive any training when I picked 
oranges.  

 
8. In the beginning, I could only gather a bin of oranges, so my daily income was 

$25. I had to pay rent of $110 and bills at the same time. To save money, my 
friends and I did dumpster diving after the closure of supermarkets.  
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9. I became quick after three months so I could earn about $120 a day.  
 
10. When I did piece-rate jobs in Australia, the farmers or the contractors never gave 

me an alternative of being paid an hourly rate.  
 
11. The orange farm contractor did not pay me in full, and I was owed $800. I 

contacted my union officials. The union helped me recover $500.  
 

SIGNED: Shih Ying Hsu 
 
 
 
DATE: 2 July 2021 
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Fair Work Act 2009 
FAIR WORK COMMISSION 

 
s. 157 – vary etc modern awards if necessary to achieve modern awards objective 

 
AM2020/104 

 
HORTICULTURE AWARD 2020 

APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 
 

WITNESS STATEMENT OF XUELIANG WANG 
 

I, Xueliang Wang, say as follows: 
 
1. I am a Chinese national who came to Australia in July 2018 with my wife. I am 57 

years old. I have worked in numerous farms across South Australia, Victoria and 
New South Wales. 
 

2. I do not speak English and have been assisted in the preparation of this 
statement In English by Decheng Sun (AWU NSW Branch Assistant Industrial 
Officer).   

 
3. On 30th June 2021, Mr Sun hosted a telephone conference with me and a NAATI 

certified English-Mandarin interpreter at TIS National Service. Mr Sun read the 
statement to me by each prargraph in English, then the interpreter translated 
what Mr Sun said to Mandarin. I confirm that the content of this statement is true. 

 

4. The first job I had was picking blueberries in Coffs Harbour, NSW, from 
December 2018 till March 2019. I was paid a piece rate of $5.20 per 2-kilogram 
bucket. I could gather about 13 buckets every 6-hour day. Therefore, my daily 
income was about $65. However, I did not receive any payslips or 
superannuation payments.  

 
5. The labour-hire contractor provided the accommodation for my wife and me. 

Each of us had to pay $120 per week for the rent and $60 per week for the return 
transport to the farm.  

 
6. The accommodation condition was poor. About 5 to 6 people lived in the same 

room. The labour-hire contractor asked us to pay one week in advance to prevent 
us from working for another contractor and making a profit for him.  

 
7. In March 2019, my wife and I left Coffs Harbour and went to Mildura to work in 

grape farms. We worked there picking grapes until July 2019.  
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8. The piece-rate was $2.20 to $3 per tray, depending on the variety of grapes. A 

tray contains 9.5 kilograms of grapes. At the beginning and the end of that 
season, I could barely make $50 per 9-hour day because there were not many 
grapes.   

9. I could make about $100 per day during the middle few weeks because more 
grapes were on the tree.  
 

10. Between July 2019 and January 2020, I worked on an apple farm in Mount 
Gambier, South Australia. I was picking apples at an hourly rate of $16 per hour. I 
could pick 6 bins of apples a day with one partner. A bin is about 800 to 1000 
kilograms.  

 
11. Between February and March 2020, I also did grape pruning in Mittagong, NSW. 

Again, the contractor paid me $16 per hour.  
 
12. Between May and September 2020, I worked in a farm called “Green Leaf” near 

Coffs Harbour. It was a tomato farm. The owner told me that we were paid piece-
rate. However, the owner could always make changes on his record and the 
owner never told workers what rate he was using. I worked 12 hours a day and 
seven days a week. The owner paid me $400 in cash for a week’s work.  

 
13. In October 2020, when I rest at a hostel near the Hoey Moey pub in Coffs 

Harbour, I encountered the Australian Workers Union and Unions NSW officials 
who could speak my language.  

 

 
 
SIGNED: Xueliang Wang   
 
 
 
DATE: 2 July 2021 
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Fair Work Act 2009 
FAIR WORK COMMISSION 

 
s. 157 – vary etc modern awards if necessary to achieve modern awards objective 

 
AM2020/104 

 
HORTICULTURE AWARD 2020 

APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 
 

REPLY STATEMENT OF ANTHONY BEVEN 
 
I, Anthony Beven, of 321 - 323 Main Road, Glenorchy in Tasmania, AWU Organiser, 
STATE: 
 
Background 
 
1. I have previously provided a witness statement in these proceedings dated 16 

March 2021.  
 

2. I have reviewed the witness statement of Nicholas King, National 
Capital/Operations Manager for the Berry Category of the Costa Group dated 11 
June 2021.  

 
3. I am very familiar with Costa’s berry operations in North and North-West 

Tasmania. I have been organising workers employed by Costa and by labour hire 
contractors engaged by Costa since February 2018.    

 
Reply evidence 
 
4. In response to paragraph [30] of Mr King’s statement regarding the nature of the 

work performed by pickers, many pickers are not given the opportunity to have 
continuity because they work short days, and the workload is not fairly shared to 
give employees an equal opportunity to earn higher rates.  
 

5. There is often yelling at employees from the leaders and at times employees are 
engaged to focus on picking the bad/ bruised fruit which does not attract a 
minimum hourly wage. Employees are still on piece rates which results in no 
income due to picking “jam” fruit.  

 
6. To add to this point, employees are at times moved from farm to farm which 

results in a new skill being obtained as there are differences between picking 
blueberries, strawberries, and blueberries. 
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7. In response to paragraph [50] of Mr King’s statement, I accept piece rates may 
provide more flexibility for farms, but they also regularly result in detriment to the 
workforce.  

 
8. In response to paragraph [51] of Mr King’s statement, I don’t think it is 

appropriate or intended for all the tasks listed by Mr King to be paid at piece 
rates. The tasks of weeding, pruning and deflowering do not result in a tenable 
income based on no fruit being picked. My view is that any works conducted 
outside of picking should certainly be hourly rate. The inclusion of non-picking 
tasks regularly results in the exploitation of workers because they perform 
general maintenance as part of a piece work agreement but don’t earn any piece 
rate income on that work. 

 
9. In response to paragraph [52](c) of Mr King’s statement, I have regularly 

observed pieceworkers performing work in difficult conditions. Employees have 
very few amenities and they are generally of a poor cleanliness standard. 

 
10. Employees whilst picking do not have realistic access to lunchrooms, this is due 

to pickers losing a significant amount of time to walk back and forth from the 
picking tunnels to the lunchroom. Employees do not earn any piecework income 
when they access lunchrooms or other amenities. 

 
11. In response to paragraph [57] of Mr King’s statement, I think suggesting 

guaranteed earnings for pieceworkers will demotivate underperforming 
employees is rubbish. Seasonal workers are here to achieve the best they can to 
provide for their families. In particular, the Pacific Island employees are in 
Australia for a long period of time away from their families, they are here to earn 
as much as possible. If these workers can earn more than the Award rates by 
being more productive, I have no doubt they will do that.  

 
12. In response to paragraph [58] of Mr King’s statement, the unemployment rate in 

Tasmania is currently 6.5%. For residents there is a lot of emphasis on obtaining 
employment. With the impacts of Covid-19 and the significant impact of job 
losses and closure of businesses in addition to the border restrictions, it is 
imperative that opportunities arise to support local employment. 

 
13. In response to paragraph [59] of Mr King’s statement, I don’t think employers 

would resort to these actions because they would be left short on required labour. 
 

14. In response to paragraph [63] of Mr King’s statement, Pacific Island workers have 
prices for flights deducted from their wages. It makes no sense to suggest that 
the company would incur further costs from flying workers around when they 
recover the expenses from the employees. 
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15. In Tasmania, Costa directly leases the farms and grows their own produce. Apart 
from long-term leasing arrangements, there is minimal additional overheads but 
optimal returns on profit. The fruit is sent to a local distribution centre in East 
Devonport where it is then directly sent around Australia. All the work is 
completed on the farm - punnets are picked and filled, placed into polystyrene 
foam boxes, and then trucked to the centre. Punnet rates for pickers are only 
between $0.50 c – $0.70c per unit.  

 
 
SIGNED:  

ANTHONY BEVEN  
 
 
DATE: 29/06/2021 
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Fair Work Act 2009 
FAIR WORK COMMISSION 

s. 157 – vary etc modern awards if necessary to achieve modern awards objective

AM2020/104 

HORTICULTURE AWARD 2020 
APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 

WITNESS STATEMENT OF ANTHONY BEVEN 

I, Anthony Beven, of , AWU Organiser, 
STATE: 

Background 

1. I commenced employment with The Australian Workers’ Union, Tasmanian
Branch (“AWU”) on 15 February 2018.

2. My current position is Organiser and my duties include negotiating
agreements, recruiting members and attending worksites.

Knowledge of the horticulture industry 

3. I have been responsible for assisting AWU members who work in the
horticulture industry in the North and North West of Tasmania since I started
with the AWU in February 2018.

4. During my employment, I have attended horticultural farms at the following
locations:

- Costa Berries – a blueberry farm;
- Hillwood Berries  - a strawberry farm; and
- Burlington Barrie – a strawberry farm.

5. Some Costa maintenance employees work under an enterprise agreement,
the remainder of the employees work under the Horticulture Award and
contracts of employment.

Workers in the horticulture industry 
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6. Most of the employees I have observed working in the horticultural industry
have been seasonal workers and backpackers.

7. Casual labour hire makes up the majority of the workforce at the sites I have
attended. Some maintenance workers have been converted to full time
employment.

8. Returning seasonal workers are known to continue to return to the same farm
with some being in their fourth or fifth year.

9. A majority of employees under the seasonal workers program that I have met
with are paid a piece rate. The seasonal workers program through Costas
employs approximately 2000 employees in Tasmania.

10. Piece rates are set on a daily basis and the tunnels in which they pick vary in
terms of rate of pay. This means the earnings of pieceworkers are often
determined by the area of the farm they are working in rather than their effort
or competence.

11. Part of the role for pieceworkers I have observed consists of maintaining the
area, this results in pickers picking old bruised fruit referred to as “jam” and
disposing of the waste.

12. There is no income for the picking of “jam” as pickers are paid for good fruit
only. Workers do not revert to an hourly rate when they perform this work,
they remain as a pieceworker even though the work they are directed to
perform cannot lead to any piecework income.

Working conditions in the horticulture industry 

13. Employees on the farms I have attended regularly work in excess of 10 hours
per day.

14. There is minimal protection from the elements and workers are expected to
have their lunch at the entry or exit to the tunnels.

15. The managers at the farms are very demanding in terms of their expectations
of the workers.

16. For the overseas workers, the accommodation arranged for them is very basic
and often not fit for purpose. Amenities are very small. Bedrooms have
mattresses on floors. Attached to this statement and marked “AB 1” is a
photo of a mattress on the floor in the bedroom of a shared accommodation
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house at Sprayton that was used to house Owen Pacific employees 
performing work for Costa. I took this photo myself in March 2019.  

17. Attached to this statement and marked “AB 2” is a photo of one of the
bathrooms at the same property in Sprayton. I took this photo during the same
visit in March 2019.

18. At other accommodation site there are cramped living conditions with very
small kitchen areas which are not suitable for the amount of personnel.
Employees are not provided adequate linen. Males and females are made to
share accommodation and I have had reports of personal locks broken off of
doors to bedrooms resulting in privacy concerns.

19. The overseas workers cannot associate with people outside of their
accommodation and there is often intimidation from the labour hire contractors
or farmers if they speak to union representatives. For example, I’ve seen
workers punished by being placed in low bearing fruit areas with an inability to
earn a decent wage.

20. It has also been repoted to me that there is a fine system - when an employee
makes an error they are required to pay $50.00 to the leading
hand/supervisor. This could be a result of consuming alcohol or being late
back to the accommodation.

Piecework earnings 

21. There are some picking workers I have dealt with who have earned good
wages via piece rates, up to around $1,000 NET before deductions for
accommodation, transport, insurance etc.

22. However, I have also seen workers left with around $80 per week after these
deductions. That would equate to around $350 NET for a full working week.

23. On average, the workers I have observed are earning well below the minimum
rate for an average competent piecework employee under the Horticulture
Award – which is the permanent award rate plus the 25% casual loading plus
the 15% piecework loading. There are very few workers reaching this level of
earnings despite being competent and experienced.

24. There are also a range of deductions that I have seen regularly made from
employees’ earnings. The following are common deductions:

- $140.00 per week for accommodation;
- $65.00 per week for transport;
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- $1,000.00 in total for airfares which is gradually deducted but can be
subject to change;

- Health insurance $22.69 per week; and
- Visa costs of $314.00 in total deducted gradually.

25. The deductions above are confirmed in Attachment B of the attached pro
forma Owen Pacific contract that is marked “AB 3”.

26. Clause 7.5 of Attachment C to the pro forma contract identifies minimum
piece rates for different types of fruit and vegetables. However, I have
observed Owen Pacific employees receiving piece rates that are below these
rates.

27. From my experience, the piece rates are set by Costa and fluctuate according
to factors associated with the farm as opposed to the competence of an
employee.

28. I have never observed piece rates being set in consultation with the workers.
My experience has been that the farmer or labour hire provider sets the piece
rates and communicates this to the worker – it is not open for discussion.

Impact of AWU claim 

29. The poor working conditions in the horticultural industry are currently a barrier
to attracting local workers. Based on the current award rates, a guarantee of
award minimum wages for pieceworkers would ensure that all casual
employees earn at least $24.80 per hour. I think local workers will be
prepared to do picking work if they know they will get at least this amount per
hour.

30. A massive benefit from having a safety net for piceworkers will be in terms of
compliance and enforcement. At the moment, it is difficult to enforce the
piecework entitlements in the Horticulture Award because they are vague and
refer to what an average competent employee must earn which has a
discretionary element. It will be much easier for me to ensure employers are
complying with the Award if I can simply look at the earnings and see if they
are above or below the Award rate.

31. I am confident the industry will adjust if a safety net is introduced for
pieceworkers. The considerable mark up on the cost of each punnet picked is
sufficient to ensure employers are still in a position to continue to be
competitive in the industry.
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SIGNED

ANTHONY BEVEN 

DATE: 16/03/2021 
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Fair Work Act 2009 
FAIR WORK COMMISSION 

 
s. 157 – vary etc modern awards if necessary to achieve modern awards objective 

 
AM2020/104 

 
HORTICULTURE AWARD 2020 

APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 
 

WITNESS STATEMENT OF DARREN MICHAEL CAMERON 
 
I, Darren Michael Cameron, of , Union 
Organiser, STATE: 
 
Background 
 

1. I commenced employment with The Australian Workers’ Union in the Greater 
NSW Branch in 1995 and worked there until 2001. I worked for the AWU 
Victorian  Branch from 2016 until December 2020. In December 2020 I 
returned to working for the AWU NSW Branch. 
 

2. My current position is Union Organiser - Snowy Mountains and Canberra and 
my duties include recruiting members, enforcing award and EBA conditions, 
attending worksites and resolving disputes. 

 
Knowledge of the horticulture industry  
 

3. In my previous roles with the Greater NSW Branch and the Victorian Branch, I 
had responsibility for assisting AWU members who work in the horticulture 
industry in the North Eastern Victoria and Western NSW areas. 
 

4. I have been involved in assisting workers in the horticulture industry on and 
off since 1995.  
 

5. During this period, I have attended horticultural farms at the following 
locations: 
 

- Menidie Grape Producers (Grapes) Menidie NSW; 
- RJ Cornish (Stonefruit) Echucha VIC; 
- R Anderson Farms Shepperton VIC; 
- Various members of the fruit growers Cooperative Shepperton VIC 

(stonefruit, apples and pears.) 
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Workers in the horticulture industry  
 

6. The vast majority of fruit pickers are either backpackers or people from the 
Pacific Islands program. Employers in this industry appear to prefer these 
categories of people as the are compliant and need the work for visa (in the 
case of backpackers) or economic rreasons (in the case of Pacific Islanders). 
 

7. The employess in the main are casual. I have in fact never seen a permanent 
employed in fruit picking other than in a supervisory role. 
 

8. The employment period is as long as the harvest but is rarely more that a few 
weeks on a particular farm. 
 

9. The payment method for pickers is always piece work. I have never seen fruit 
picking preformed for weekly or hourly wages.  
 

10. The type of work involves harvesting fruit by hand, or cutting asparagus and 
sometimes driving farm vehicles to assist in the harvest or transport of the 
crop. 

 
Working conditions in the horticulture industry 
 

11. Depending on the produce, the hours of work tend to be long, often 10 to 12 
hours a day. Workers are expected to work in light rain and in all extremes of 
heat or in the cold. 
  

12. Some crops are more demanding to harvest than others. For example, 
cherries require frequent climbing of ladders and extensions. Asparagus can 
be backbreaking as you have to continually bend over and cut. Strawberries 
can be backbreaking as you have to continually bend over and pick. 
 

13. Accommodation is often appalling and usually a charge is made for the use of 
even primitive facilities. I have seen cases of workers being expected to live in 
derelict caravans and have had complaints of being forced to sleep on bare 
concrete slabs. 
 

14. With such a power imbalance - backpackers cannot leave or risk forfeiture of 
their visa, and most Pacfic Islanders cannot leave the farm to choose other 
work, bullying and ill treatment can often occur. 

 
Piecework earnings  
 

15. I have regulary been approached by backpackers who have sought help after 
working a 38 hour week and making less that one or two hundred dollars. 
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Under the current structure of the Award there is simply no redress. It is fairly 
common for workers to have little or no money left after a 38 hour or longer 
working week and then having to reimburse the employer for accommodation. 
In particular I recall this occurring at Anderson’s farm at Shepperton in 2018. 

 
Impact of AWU claim 
 

16. I think the impact of a minimum payment system would be minimal to the 
industry. I cannot be sure if the cost of fruit and vegetables might increase but 
as they are very cheap at the moment I do not think that would be a bad thing 
if it delivered a fair wage to fruit pickers.  
 

17. The biggest impediment to Australian workers working in the industry is the 
lack of a minimum payment. The reason that farmers in the industry prefer the 
current arrangements is that backpackers and Islanders on the Pacfic Islander 
Program are forced for different reasons, to accept the piecework terms on 
offer.  
 

18. The concept that piece work rates can be refused is a fiction and I have never 
seen workers offered this work on hourly or weekly wages.   

 
 
SIGNED: 

 
 
Darren Cameron 
 
DATE: 9 MARCH 2021 
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Fair Work Act 2009 
FAIR WORK COMMISSION 

 
s. 157 – vary etc modern awards if necessary to achieve modern awards objective 

 
AM2020/104 

 
HORTICULTURE AWARD 2020 

APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 
 

WITNESS STATEMENT OF PHILIP JAMES GOURLAY 
 
I, Philip James Gourlay, of  

 STATE: 
 
Background 
 

1. I commenced employment with The Australian Workers’ Union, Victorian 
Branch (“AWU”) on 15 January 2018.  
 

2. My current position is Mildura Region Organiser and my duties include 
recruiting and assisting members, attending worksites and bargaining.  
 

Knowledge of the horticulture industry  
 

3. I have responsibility for assisting AWU members who work in the horticulture 
industry in the Sunraysia and North West Victorian regions.   
 

4. I have been involved in assisting workers in the horticulture industry since 
January 2018.  
 

5. During this period, I have attended horticultural farms at the following 
locations: 
 
- Olam Mitchell, Liparoo, Annuello & Carina Almond Farms in the Hattah 

and Wemen areas; 
 

- Olam Menegazzo, Campbell, Westmore, Wandown, Yungera and 
Narcooyia Farms in the Robinvale and Boundary Bend regions; 

 
- Select Harvest Wemen, Carina, Lake Powell & Kyndalyn Park Almond 

Farms in the Robinvale, Wemen and Boundary Bend regions; 
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- Select Harvest Mulroo, Allinga, and Amaroo Almond Farms in the Lake 
Cullulleraine (Victoria), Loxton and Renmark areas South Australia; 

 
- Kambarra Citrus, Boundary Bend Orchard; 
 
- Yankabilly Vineyard – Pomona, NSW 

 
6. I have also received information about the horticulture industry from: 

 
- Seasonal Workers Programme; 
- Sunraysia Trades and Labour Council; 
- Murray Valley Wine Growers Inc.; and 
- Dried Fruits Australia. 

 
Workers in the horticulture industry  
 

7. The local industry generally has a high number of foreign workers many 
fulfilling their visa requirements and Seasonal Worker Programme workers 
generally paid on piece rates.  
 

8. There are also local workers in the region, in casual and full time roles 
engaged under EBA provisions. At times there are Australian workers (Grey 
Nomads) who stop in the region while travelleing who are also engaged 
(generally casually or on piece rates) that work in the region too. 
 

9. Many workers are engaged casually on piece rates, but where people are 
employed under an EBA there is a higher percentage of full time workers. 
 

10. For example, Olam Orchards employs 52 staff under their EBA (current at start 
of March 2021) 46 Full time & 6 Casual, Select Harvest have 149 Casual, 1 
Part Time and 105 Full Time employees engaged at their Almond Orchards 
and processing facility, under their EBA. 
 

11. Some workers employed under EBA’s work for the same employer for up to 20 
to 30 years because they have job security, while foreign workers may move 
around between employers chasing better pay rates and/or working conditions 
and can be at one employer for a few days up to a few months.  
 

12. The majority of foreign workers and SWP workers are paid piece rates in the 
region, but there has recently been an increase in employers advertising jobs 
at award hourly rates.  
 

13. During the grape harvest season many workers are paid piece rates for the 
number of boxes/buckets they pick, and/or pack. At Almond farms during 
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harvest, workers may be employed on piecerates for the number of trees they 
shake, or the quantity of Almonds packed. Citrus pickers can earn between 
$20 and $40 per bin depending on the fruit type, quantity and/or quality. 
 

14. Outside of harvest periods, workers may be paid by the vine/tree for pruning, 
and competent and efficient workers may be paid an hourly rate. 
 

Working conditions in the horticulture industry 
 

15. Working conditions in the summer months can see workers performing work in 
temperatures regularly in the high 30’s up to mid/high 40’s, for up to 10 to 12 
hours per day often performing repetitive manual/physically demanding tasks. 
 

16. There has been an increase in farm supplied accommodation on a number of 
family owned farms, some labour hire agencies provide employment 
opportunities and (at a cost to the workers ) accommodation and transport. 
 

17. There have been many reports in the past that workers have been bullied and 
exploited for raising issues around pay and conditions, and threats of violence  
and/or not being supplied work if they don’t pay accommodation/travel costs 
up front. 
 

Piecework earnings  
 

18. I spoke with a local worker recently about issues with his current employer. 
The worker explained that in a previous job, he was being paid piece rates for 
picking table grapes and earning a total of $30 for 10 hours of work.  
 

19. I have heard various other stories from people in the local community about 
pieceworkers receiving very low incomes once accommodation and other 
expenses have been deducted.  
 

20. I have also had conversations with two foreign workers who had pre-
determined piece rates offered to them, and then when submitting the number 
of boxes to be checked by supervisor/manager and paid for, they have then 
been offered a lower amount per box to be paid in cash. They also reported 
payslips being falsified, the employer not asking for tax declarations, 
superannuation details or bank details to be paid electronically. When paid by 
cash, they received an envelope with their name and number of boxes, rate 
per box and total amount paid. Attached to this statement are copies of text 
messages and photographs of envelopes that the two workers provided.  

 
Impact of AWU claim 
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21. If the claim for pieceworkers to receive minimum wage is granted I believe the 
industry will improve, as the non-compliant employers will become a less 
attractive option to work for, as workers will be aware they can be paid award 
rates and work for an employee who would be less likely to exploit them. I 
anticipate there will be some concerns that fruit and vegetable prices will 
increase, but I believe this will be from the larger retailers passing on higher 
prices to the consumer.  
 

22. One of the AWU enterprise agreements which applies in my region, the Olam 
Orchard Technicians and AWU Enterprise Agreement 2018, has a guarantee 
of minimum rates for pieceworkers, section 4.05(b) of this agreement states: 

 
A piece rate employee working at a reasonable standard will be guaranteed 
a rate at least 15% greater than the equivalent hourly rate in this 
agreement and at no time will be paid less than the minimum hourly rate.  

   
23. This same provision also appears in section 7.06(b) of the Kyndalyn Park and 

the AWU Enterprise Agreement 2017. 
 
 
SIGNED: 

 
Philip Gourlay 
 
DATE: 9 March 2021.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  
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Fair Work Act 2009 
FAIR WORK COMMISSION 

 
s. 157 – vary etc modern awards if necessary to achieve modern awards objective 

 
AM2020/104 

 
HORTICULTURE AWARD 2020 

APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 
 

WITNESS STATEMENT OF RON COWDREY 
 
I, Ron Cowdrey, of  

STATE:  
 
Background 
 

1. I commenced employment with The Australian Workers’ Union, New South 
Wales Branch(“AWU”) on February 2013. 
 

2. My current position is Vice President and Organiser and my duties include 
attending worksites, recruiting members, negotiating EBAs and assisting 
members. 

 
Knowledge of the horticulture industry  
 

3. I have responsibility for assisting AWU members who work in the horticulture 
industry in the South West and Western NSW predominantly in the Riverina 
region. 
 

4. I have been involved in assisting workers in the horticulture industry since 
February 2013. 
 

5. During this period, I have attended horticultural farms at the following 
locations: 
 

- Rombola Farms Nericon: they farm melons and various fruits; 
- Agris Australis Narrandera: they farm nuts; 
- Hillston: they farm potatoes and oranges; 
- Atkinson Tomatoes Griffith: and 
- Various citrus farms in the Griffith area. 

 
6.  I am currently a director on the NSW Agrifood ITAB.   
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Workers in the horticulture industry  
 

7. I have come across predominantly backpackers from various backgrounds 
performimg work in the horticulture industry. In the last four years, there has 
been an influx of workers coming from the South Pacific region. Most workers 
are in their mid 20s or early 30s and have little or no idea of how our industrial 
laws work. 
 

8. Based on the farms I have visited and workers I have spoken with, I would 
estimate 95% of the workforce are casual with the other 5% making up part-
time and full-time workers who either manage the farms or workers or both. 
 

9. Workers are generally employed for the length of the season so it can vary 
between two weeks through to six months. In the case of Seasonal Workers 
from the South Pacific region, they are shipped around the country to where 
they are needed by their “approved employer”. 
 

10. In my experience 85-90% of workers are on piece rates. Those that are lucky 
enough to be on an hourly rate are predominantly workers on the Seasonal 
Worker Program. Workers on piece rates pick all different types of produce.  

 
Working conditions in the horticulture industry 
 

11. I have witnessed all different types of working conditions that workers in the 
horticulture industry have had to endure including the following: 
 

• Working in extreme weather. Temperatures rise to over 40 degrees 
celcius out here and workers are forced to keep going; 
 

• Not being paid on time; 
 

• Not being paid correctly, or at all; 
 

•  In most cases, employees in this industry do not receive payslips; 
 

• No breaks due to pressure working on piece rates; 
 

• No amenities. I have witnessed workers sitting under trees as the farm 
refused to provide shelter and cool areas for workers to take breaks; 

 
• Bullying from managers towards workers; 
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• Sexual harassment from managers and/or farmers towards particularly 
young females; 

 
• Lack of proper toilet facilities e.g. male and females sharing a portaloo 

or a long drop with shadecloth around it; 
 

• Lack of drinking water; 
 

• Lack of PPE; and 
 

• No access or knowledge of chemicals used on produce. 
 
Piecework earnings  
 

12. I’ve witnessed workers picking onions being paid $45 per crate which totals 
60 buckets that could take up to three to four hours to pick. 
 

13. I’ve witnessed workers picking citrus in Hillston for a contractor, Prasard 
Management, receiving weekly wages of $325.50 for the week then being 
taxed. 
 

14. I’ve witnessed workers being paid $25 per bin to pick oranges in Griffith and 
completing 2 bins per day.  

 
15. Based on my experiences with the horticulture industry, the overwhelming 

majority of workers being paid piece rates are receiving well below the 
minimum rate of pay for a casual employee under the Horticulture Award.  
 

16. It would be extremely rare for a piecework employee to currently be earning 
the minimum rate for an average competent employee under the Horticulture 
Award which is the casual rate plus 15%.   

 
Impact of AWU claim 
 

17. If the AWU’s claim for piece workers to be given at least the minimum Award 
rate is accepted, it will have a positive effect for the workers and enable them 
to earn a living wage.  
 

18. The claim will increase productivity due to worker turnover being reduced as 
they know that they have a safety net of earnings.  
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19. The claim will stimulate economies in the regional and rural ares where the 
work is performed, as workers generally reside in the areas they work and will 
have more wages to spend locally. 
 

20. In my view, there will be little or no negative impact to the farms and farmers 
and by having this safety net introduced, farmers will be able to attract more 
local workers as they know they are guaranteed the minimum wage rate.  
 

21. The potential argument that farms will go broke has no creedence in my view 
as there are farms who are paying hourly rates now and they’re not closing 
the farm gate. It will also remove the stigma farmers have of underpaying 
workers by ensuring workers are paid the minimum rate. 

 
 
DATE: 9th March 2021 
 
 
 
SIGNED:    

 
RON COWDREY  
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THE
McKell
Institute

This report shines a light on a single case study 
area where wage theft is endemic: the Coffs 
Harbour region in northern New South Wales. 
It focuses on the area’s blueberry industry, 
where unscrupulous labour hire, severe 
underpayment, and other mistreatment of 
workers is documented. 

The Coffs Harbour area of New South Wales’ 
Mid North Coast, or the Coffs Coast,  is one of 
the state’s most popular tourist destinations. It is 
also home to more than 65 per cent of Australia’s 
blueberry crop,1 scattered across hillsides and 
farmlands around Coffs Harbour, nearby coastal 
communities between Bonville and Corrindi, and 
adjacent inland communities such as Nana Glen, 
Grafton, Valery and Macksville. 

This industry plays an important role in the local 
economy. In addition to providing jobs for locals, 
particularly in fruit packing and farm labouring, 
the industry is estimated to entice some 3000 
Working Holiday Makers (WHMs) every year,2 
who see the region as an enjoyable beachside 
location from where they can complete the 88 
days of regional work that is required for those 
seeking a second year in Australia. 

The Coffs Coast has continued to attract farm 
labour during COVID-19 despite the associated 
border restrictions. 85,691 WHM visa holders 
remained in Australia as of June 20203 — many 
of them in New South Wales — and more than 
2000 WHMs were estimated to be present in 
the Coffs Coast region during the compilation of 
this report, which coincided with the peak of the 
2020 blueberry harvest.4  

This has permitted the typical dynamics of 
horticultural wage theft to occur in the Winter 
and Spring 2020 blueberry harvest that would 
be expected prior to COVID-19. While there are 
well intentioned farmers and larger companies 
operating in the Coffs Coast blueberry 
industry, the dramatic growth of the blueberry 
sector in the absence of policy safeguards, 
and the ever increasing demand for affordable 
labour, has made the region a target for 
nefarious labour hirers.  

As this report demonstrates, many of these 
labour hirers are likely operating without an 
ABN,5 are alleged (and in some cases, proven) 
to be severely and intentionally underpaying 
their workers, are occasionally disappearing 

Australia is enduring a wage theft crisis. Barely a day goes by without another 
exposé highlighting the scourge of intentional underpayment. Despite becoming 
part of our everyday conversation, much of the exploitation that is occurring remains 
hidden, and unaddressed by authorities.

Foreword

without a trace, have been documented abusing 
employees, and are alleged to be coercing some 
WHMs into unpaid administrative work. 

Originally designed as a cultural exchange 
initiative,6 a functional WHM program would see 
its participants emerge as lifelong ambassadors 
of the values Australians hold dear. We should 
expect all WHMs to experience the best of 
Australia. Instead, too many experience the 
worst of Australia, often spending months 
under the employ of exploitative actors who are 
willing to sacrifice the wellbeing of their staff — 
and the reputation of Australia — for their own 
personal profit. 

The unfortunate truth is that, despite its 
geographic focus, this report is not a unique 
exposé. It adds to a large number of reports 
and investigations that prove the fundamental 
problems with the WHM program that have 
led to widespread exploitation in Australian 
horticulture. 

While we know how severe underpayment 
is in Australia, we also know strong 
policy interventions can bring it to heal. 

Understanding that, this report charts a path 
forward, offering recommendations that can 
be implemented by government today to help 
bring economic justice and accountability 
back to the Coffs Coast region, and all 
Australian workplaces. 

Sam Crosby 
CEO, McKell INSTITUTE
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This report adds to the growing evidence base of widespread underpayment and 
unscrupulous labour hire practices in Australian horticulture, casting a spotlight on the 
blueberry industry situated on the NSW Mid North Coast. 

executive summary

It details the nature of underpayment and labour 
exploitation in the area, demonstrating that 
even during the ‘worker shortages’ induced by 
the COVID-19 pandemic, nefarious behaviour is 
still occurring in Australian horticulture, leaving 
both migrant workers and local workers short-
changed and aggrieved by their experience.

Part 1 explores the impact of COVID-19 on the 
horticultural industry, the established evidence 
base documenting exploitation in the sector, 
and the power imbalance inherent in the 88 
days regional work requirement associated with 
WHM visas. 

For much of the horticultural sector, COVID-19 
and associated border closures have imposed 
legitimate constraints on the ability to source 
labour. However, not every geographic region in 
Australia is experiencing acute labour shortages. 
Throughout 2020, the Coffs Coast continued to 
attract a large number of the remaining WHMs, 
who see the region as a desirable beachside 
location and are drawn to the area through job 
advertisements posted by both legitimate and 
illegitimate businesses, labour-hire firms and 
individual subcontractors. 

Part 1 also tables the established evidence 
of labour exploitation in horticulture. It 

highlights findings from studies such as the 
Commonwealth Government’s Migrant Worker 
Taskforce which identified that 15 per cent of 
migrant workers picking fruit and vegetables 
have reported earning as little as $5 per hour. It 
is estimated that over 400,000 migrant workers 
are routinely underpaid in Australia, many of 
whom are working in horticulture.7 

It also examines the power imbalance inherent 
in the 88 days regional work requirement that 
is at the core of the WHM program. 82 per cent 
of WHMs work in agriculture (when undertaking 
their regional work requirements),8 reflecting 
how the WHM program has been recast as 
a solution to labour shortages in regional 
Australia, rather than a cultural exchange 
program. 

The WHM program grants a unique degree 
of power to employers over their employees. 
Employees often tolerate poor conditions and 
pay simply to ‘tick off’ their work requirements 
to meet their visa obligations. There is also 
a severe asymmetry of information at play 
between WHMs and their employers, with 
WHMs rarely understanding the intricacies of 
Australian labour law, while some employers 
creatively navigate a flawed system to their 
advantage. 

Part 2 then investigates incidents of wage theft 
and other forms of labour exploitation and 
employer malfeasance in the Coffs Coast region 
during the 2019/20 blueberry harvests. 

While there are legitimate and well-meaning 
farms and labour hirers operating in the region, 
the rapid growth of the blueberry industry has 
seen the Coffs Coast emerge as an attractive 
market for nefarious labour hirers. 

Part 2 shares the stories of workers living and 
working in blueberry farms in the Coffs Coast 
region during the 2019/20 seasons, sourced 
through fieldwork undertaken in early October, 
2020. 

It documents examples of extreme 
underpayment.  In one case, a 28 year old 
German male worker was documented 
earning just $3 per hour during a shift, and an 
average wage of $6.21 per hour for 17 days of 
employment with a local subcontractor. It tells 
stories of coercion into unpaid administrative 
work; low-quality, crowded and isolated 
accommodation conditions; a callous disregard 
for workers under the threat of active bushfire; 
and abuse toward employees by both labour 
hire contractors and farmers.

Complemented by an analysis of open-source 
evidence, such as job advertisements and 
blog posts published by workers in the area, 
this report documents a regional industry rife 
with unscrupulous and exploitative labour 
hire, consistent subminimum rates of pay, 
poor working conditions, and inadequate 
accommodation that can be highly profitable for 
landlords. 

Ultimately, this report concludes that the 
exploitative practices evident in the Coffs Coast 
berry industry is the consequence of not just 
employer malfeasance – but also a broken WHM 
program that prioritises meeting regional labour 
demand over facilitating cultural exchange. 
The program permits — through an omission 
of government action — underpayment and 
employer malfeasance to occur with effective 
impunity, in northern New South Wales and 
elsewhere. 

It also argues, however, that these problems can 
be addressed, and offers a series of actionable 
recommendations aimed at ending the scourge.
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FINDING 1  
No worker shortage in research 
area: The ‘worker shortage’ associated 
with COVID-19 has been somewhat 
ameliorated in the case study area of 
the Coffs Coast during 2020, with over 
2000 migrant workers (mainly Working 
Holiday Makers) estimated to be living 
and working in the region during the 
study period.

FINDING 2 
Rapid growth of industry 
leading to bad behaviour:  
The blueberry crop in the Coffs Coast 
area has rapidly increased since 2014. 
While this has presented an economic 
opportunity for the region, the growth 
in the industry has resulted in an influx 
of workers, and labour-hirers who often 
exploit the situation.

FINDING 3 
WHMs are set up to be 
exploited: Workers who travel to 
the area to complete their 88 days of 
regional work, in order to secure a 2nd 
year Working Holiday visa, typically work 
with one or two subcontractors before 
securing a position with larger farms. This 
preliminary period — when workers wait 
to be employed by ‘better’ employers, but 
are eager to begin seeing their 88 days 
‘ticked off’ — leaves workers particularly 
vulnerable to underpayment.

FINDING 4 
Wage theft is a business model: 
Working Holiday Makers in the area 
have alleged gross underpayments, 
orchestrated through an intentional 
misinterpretation of piece-rates. One WHM 
documented earning as little as $21 in a 7 
hour workday, after being asked to work 
on low-yield crops by his subcontractor.

FINDING 5 
Coercion evident at all levels: 
WHMs in the Coffs Coast area allege that 
they have been coerced into unpaid work 
in various forms, including performing 
unpaid administrative work, as well as 
picking lower quality fruit that is used in 
the manufacture of jam, alongside good 
quality fruit, without being remunerated.

FINDING 6 
Illegal labour hire practices: 
An audit of job advertisements specific 
to blueberry picking in the area, and 
posted between April and October 2020, 
demonstrates a large role for individual 
labour-hire subcontractors in sourcing 
labour. Many individual contractors had 
no discernible link to an ABN registered 
entity, with some offering pay rates as low 
as $60 a day in their advertisements.

Key FIndings

FINDING 7 
Culture of silence:  
WHMs are reluctant to pursue actions 
to recover pay, instead simply wishing 
to complete their 88 days of regional 
work and return to urban areas. This 
permits nefarious labour hire contractors 
to capitalise on these workers’ tolerance 
for poor pay and conditions, given its 
temporary nature.

FINDING 8 
Locals are being exploited, too: 
It is not only WHMs who are impacted 
by these poor conditions: two Australian 
workers that participated in this study 
alleged they were not paid for several 
weeks of work with subcontractors, with 
one documenting repeated abuse by 
the contractor through WhatsApp when 
attempting to receive their pay, and 
another alleging she was forced to work 
in proximity to active bushfires alongside 
‘300-400’ other pickers during the height 
of the 2019/20 bushfire season. 

FINDING 9 
Landlords profiting off 
exploitation: Share-houses occupied 
by WHMs are highly lucrative for landlords. 
9-12 person share houses are rented out at 
between $125 to $150 per person, netting 
the landlords approximately three times 
the median rent of certain suburban areas 
in the Coffs Coast region. One share house 

cluster of four neighbouring properties in 
Mullaway with 45 occupants was found 
to be charging approximately $1500 per 
week in rent for each property, despite 
the median rental price for four bedroom 
properties in the same suburb sitting 
at $480 per week. The lead author also 
observed a cluster of shipping containers 
which had been turned into 4-bed dorms 
catering for Pacific Island workers, 
and rented at similar prices to 3 and 4 
bedroom houses in the same suburb.

FINDING 10 
Gaming of wages and industrial 
relations via piece rates:  
Some workers allege that the fluctuating 
daily piece rate — which employers say is 
changed each day depending on ‘market 
rates’ — is often set arbitrarily, in a way 
that ensures workers’ pay remains well 
below the minimum wage. Workers allege 
that when fruit is easier to pick, the daily 
piece rates are low, and this is inverted 
when the fruit is harder to pick (i.e., on 
crops with a lower yield). The ability 
of employers to reset piece rates each 
working day enables some employers to 
sustain low rates of pay for employees, 
irrespective of the fruit condition, while 
citing ‘market rates’ as a justification.
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Recommendations

RECOMMENDATION 1  
Stronger enforcement  
& civil society collaboration
The Commonwealth Government should make 
greater efforts to ensure existing workplace 
compliance laws are thoroughly enforced, by 
providing greater resources to existing bodies 
such as the Fair Work Ombudsman, and by 
encouraging greater collaboration between 
government and non-government entities, 
such as trade unions, to proactively inspect 
horticultural workplaces. Penalties for bad 
behaviour must be severe to avoid them being 
a ‘cost of doing business’. Civil penalties should 
be increased while criminal culpability must be 
expanded.

RECOMMENDATION 2  
Union rights to inspection
The Commonwealth Government should 
remove right-to-entry barriers for trade unions, 
particularly in designated areas such as the Coffs 
Coast where employees are demonstrated to be 
highly vulnerable to exploitation.   Enforcement 
of inductions rights and rules associated with 
the Seasonal Worker Program is a starting point. 
These should be deepened and broadened to 
include all visa holders.

RECOMMENDATION 3  
A redesign of the visa system  
to eliminate exploitation 
Australia’s visa system has enabled the effective 
creation of a two-tiered labour market, with 
migrant workers often subject to exploitative 
forms of employment rarely undertaken by local 
workers. Eliminating incentives for employers 
to use the visa system to access cheaper labour 
should be a reform goal for the Commonwealth. 
Within this context, the Commonwealth should 
also reform the WHM program, considering how 
stronger safeguards can be incorporated to 
guarantee no worker is underpaid or exploited, 
and that WHMs have greater agency in the 
workplace. Specific consideration should also 
be given to how a reformed WHM program can 
disentangle the need to address a perceived 
labour shortfall in regional Australia from the 
cultural exchange intentions of Working Holiday 
Maker schemes. 

RECOMMENDATION  
Income safety net for  
piece-rate workers 

The Commonwealth Government should 
introduce legislation that will implement an 
income safety net for all horticulture employees 
earning piece rates. The income safety net 
should ensure that no worker earns below the 
minimum award wage while working under a 
piece-rate agreement. 

RECOMMENDATION 5  
National labour-hire licensing 
The Commonwealth Government should 
legislate a national labour-hire licensing regime, 
and guarantee such a regime is matched with 
the resources to enable relevant authorities to 
ensure strict national compliance. 

RECOMMENDATION 6  
Realise plans to criminalise  
wage theft 
The Commonwealth Government must 
proceed with previously announced plans to 
criminalise wage theft nationally, which have 
been stalled in the current parliament. 

RECOMMENDATION 7  
Call a Royal Commission 
Given the sustained nature of  migrant worker 
exploitation in Australia, the Commonwealth 
Government should call a Royal Commission 
into the Exploitation and Underpayment of 
Migrant Workers in Australia.
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Part One:  
COVID-19, 
Horticulture, 
and Labour 
Exploitation in 
Australia

COVID-19 and its impact on horticulture

Key Points 
1  COVID-19 and associated travel 

restrictions have tightened the supply 
of labour for some of Australia’s 
horticultural industry.

2  Despite the Government’s call for 
backpackers to head home, however, 
over 85,000 Working Holiday Makers 
remain in the country.

3  The proximity to cities and beachside 
environment of the Coffs Coast case 
study area of this report has rendered 
the region more immune from labour 
shortfalls than other areas, with an 
estimated 2000 fruit pickers working 
in the area during this report’s 
investigation.
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The COVID-19 pandemic has served as a major 
imposition on Australia’s economy and way of 
life. It has curtailed Australians’ ability to travel 
within and outside of the country, led to over 
one million job losses, and seen Australia’s 
economy contract for the first time in a 
generation. 

Australia’s horticulture industry has been 
challenged by the shortfall in migrant labour 
resulting from COVID-19. Structurally reliant 
on seasonal workers and backpackers to meet 
labour demand, horticulturalists across Australia 
have cited challenges in harvesting crops during 
the COVID-19 downturn, leading to widespread 
media coverage highlighting the challenges 
facing farmers.9 Though the Commonwealth 
Government has been unable to precisely 
quantify the scale of the ‘worker shortage’,10 
research by Ernst & Young estimates that 
‘Australia’s fruit and vegetable farmers need an 
extra 26,000 workers to harvest their crops this 
summer’.11

In many Australian regions, these labour 
challenges are genuine and worrying. However, 
the nature of the horticultural labour shortfall 
is not consistent throughout the country. As 
noted by Iain Campbell, ‘harvest labour’ — 
that is, labour associated with ‘the seasonal 
work of picking and packing in horticulture’ 
— is not constituted by one single labour 
market.12 Rather, there is a ‘high degree of 
diversity’ in regional and seasonal labour 
markets in Australian horticulture, including an 
‘unregulated secondary’ labour market occupied 
by workers who are often in violation of their 
visa conditions, and highly susceptible to 
exploitation. 

Having established the varied nature of 
horticulture labour markets in Australia, the 
unique nature of the labour-market in the 
blueberry industry on the Coffs Coast can 
be identified. While there remains genuine 
labour shortages in horticulture, the Coffs 
Harbour and Grafton blueberry industry has, 
during the Winter and  Spring 2020 season,  
seen a consistent flow of labour, especially in 
migrant labour, as some of the Working Holiday 

Makers (WHMs) who remain in Australia are 
enticed towards a fruit picking role that is 
advertised as ‘easy’, is located in a desirable 
beachside location, and is relatively proximate 
to metropolitan Brisbane and Sydney. For 
these reasons, the macro trends impacting the 
national horticulture labour market — that is, the 
reduction in overall workforce by an estimated 
26,000 workers13 — is less impactful in the Coffs 
Coast region than elsewhere. This allows the 
Coffs Coast to serve as a unique COVID-19 era 
case study area when assessing the conditions 
WHMs experience in Australia. Despite rhetoric 
promising Australians they ‘could make $3,800 a 
week picking strawberries’14 because of regional 
labour shortages, the established dynamics that 
drive a low-pay, poor conditions and nefarious 
employer and labour hire behaviour in the Coffs 
Harbour area remains largely unimpeded by the 
pandemic.  

The horticulture sector has real  
and manufactured challenges 
attracting labour 

Well before COVID-19, Australia’s agriculture 
sector has struggled to attract labour, with 
much of the industry dependent on foreign 
workers, especially those sourced through 
the Seasonal Workers Program, and the WHM 
program. There are genuine determinants of 
the labour shortfall in Australian agriculture. 
Australia is a majority urban population, with 
most Australians living in major metropolitan 
areas. The seasonal nature of agricultural work 
can lead to inconsistent incomes for those 
considering a career in the sector. And it is 
a challenge for agricultural communities to 
compete with the lifestyles afforded to many 
living in metropolitan areas. 

However, perhaps the most significant 
challenge in attracting Australian labour to 
the agricultural sector is the perception that 
workers receive extremely low pay and are 
subject to poor working conditions. In recent 
years, major studies15 into the sector have 
identified consistent underpayment and wage 

theft, an overreliance on labour-hire, an abuse 
of the piece-rate pay method leading to some 
workers earning just a few dollars an hour, and 
in many highly publicised cases, poor treatment 
of workers, including verbal and sexual abuse, 
over-working to the point of exhaustion and 
even death, and confining migrant workers to 
near-unliveable accommodation. 

Not all agriculturalists in Australia are engaged 
in illegal employment practices, but the rogue 
elements of the industry are well known and this 
has in turn made it hard for the industry more 
broadly to attract domestic labour.  Naturally, 
few Australian workers are willing to subject 
themselves to a form of employment some 
perceive as potentially exploitative, low paid, 
and labour intensive. 

New arrivals into Australia  
have diminished

COVID-19 and the associated travel restrictions 
have indisputably seen a collapse in new 
entrants into Australia. This is evident across all 
visa categories, as demonstrated in Figure 1.1. 
The Seasonal Workers Program, which allows 
workers from Pacific Island nations to enter 
Australia specifically to work in agriculture, has 
also been impacted, with short term entrants 
from the Pacific also nearing zero due to 
COVID-19.

FIGURE 1.1  COLLAPSE IN SHORT TERM ARRIVALS DUE TO COVID-19

Source: ABS Cat. 340105

Jul 
2019

Nov 
2019

Mar 
2020

Aug 
2019

Dec 
2019

May 
2020

Apr 
2020

Sep 
2019

Jan 
2020

Jun 
2020

Oct 
2019

Feb 
2020

Jul 
2020

SH
O

R
T 

TE
R

M
 A

R
R

IV
A

LS

1 200 000

1 000 000

800 000

600 000

400 000

200 000

0

68

68



18 19Wage theft & other labour infringements in the NSW Mid-North Coast’s 2019/20 Berry Harvest

THE
McKell
Institute

T H E  M C K E L L  I N S T I T U T E Blue Harvest

FIGURE 1.2  COLLAPSE IN SHORT TERM ARRIVALS FROM PACIFIC ISLAND NATIONS, 2019-20

FIGURE 1.3  TOTAL WHM VISAS GRANTED, 2008/09 TO 2019/20 

Source: ABS Cat. 340105

However, 85,691 WHMs were still in Australia as of June 2020

Despite the shortfall in incoming labour due to COVID-19 border closures, there remains a considerable 
number of WHMs in Australia as of October 2020. The 2019/20 financial year still saw 149,249 WHM 
visas granted, compared with 209,036 in 2018/19. As of June 2020, 85,691 WHMs remained in Australia, 
compared to 135,263 at the same time in 2019.16 

While the overall number of WHMs and other migrant workers in Australia is certainly lower due to 
COVID-19, the data demonstrates that a large cohort of these workers still remain in the country.

Wage theft & exploitation in Australian horticulture 

Key Points 
1  Underpayment and the use of unscrupulous labour-hire is highly prevalent in Australian 

horticulture.

2  Workers, unions, government and certain actors within the industry itself have noted the 
prevalence of widespread exploitation.

3  The Migrant Worker Taskforce, the largest Commonwealth Government examination of 
labour conditions in agriculture, found that over 400,000 individual migrant workers were 
likely being underpaid.

The prevalence of wage theft  
and exploitation in horticulture  
is well known 

Australia’s horticultural sector is routinely 
criticised for the high prevalence of 
underpayment observable in the industry.17 The 
sector’s reliance on migrant workers has long 
enabled unscrupulous labour hire contractors 
to benefit from the immediate labour demands 
regularly required by farmers. 

Variations in conditions at times dictate that a 
crop is harvested quickly, which creates a window 
of opportunity for labour hire firms to capitalise 
on the immediate labour demands of both 
well intentioned and less scrupulous farmers. 
So lucrative is the labour hire opportunity in 
Australia’s horticulture industry that organised 
crime syndicates from East Asian and South East 
Asian countries, such as Taiwan and Malaysia, 
have been reported as having a stake in the 
sector. As Howe et al noted in their 2019 report:  

“It appears that organised crime does 
have a role in misleading workers in 
their home countries and enticing them 
into significant debt to fund an all-
inclusive package involving a visa, flights, 
pre-arranged accommodation and 
employment”.18 

The prevalence of these stories creates a spiral, in 
which fewer Australian citizens seek employment 
on farms because of the expectations that 
the work will be challenging and poorly paid, 
furthering the reliance of the sector on a cohort 
of the labour market that is highly susceptible to 
exploitation. 

The industry is rife with  
‘unscrupulous labour hire’ 

Labour hire intermediaries have come to play 
a central role in meeting the labour demand in 
agriculture, to the extent that the use of labour 
hire has been described as a ‘structural element 
of the horticultural industry’.19 For horticultural 
employers, the remote locations in which they 
operate often sees them offer accommodation, 
food and transport to workers in addition 
to simply employing farm labourers. These 
additional requirements can be a challenge for 
some prospective WHM employers, who find 
utility in tapping into networks of labour hirers 
and accommodation providers who can offer a 
‘one-stop-shop’ for employers, delivering fruit 
pickers while managing accommodation and 
transport without the direct involvement of the 
farmer.20 

Unfortunately, Australia’s labour hire industry 
is poorly regulated, and a minority of labour 
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hire firms are known to engage in unlawful 
activity such as illegal phoenixing, where 
an individual will create a ‘new company to 
continue the business of an existing company 
that has been deliberately liquidated to avoid 
paying outstanding debts, including employee 
entitlements’.21 Only Victoria, Queensland 
and South Australia22 have passed legislation 
requiring labour hire firms to be licensed. The 
industry’s reliance on a poorly regulated labour 
hire industry, therefore, adds to the inherent 
vulnerability of WHMs and other migrant 
workers.

The Migrant Worker Taskforce also noted the 
problems associated with labour hire in the 
industry’s most vulnerable to exploitation, which 
includes horticulture. It argued that: 

“The main driver of unscrupulous labour 
hire operators is to lower labour costs and 
associated charges and gain a competitive 
advantage. In high risk sectors, the work 
is intensive and low-skilled, and labour 
costs are a significant part of the overall 
business costs. Reducing labour and 
operating costs is a way of increasing 
the labour hire operator’s profit margin. 
These sectors also often have competitive 
supply chains, which can mean that price 
pressure is driven from the top of the 
chain.”23 

With specific regards to horticulture, the Migrant 
Worker Taskforce highlighted the fact that “due 
to the nature of the work, its location, the high 
prevalence of working holiday visa holders and 
unlawful non-citizens, and the complex interplay 
with supply chains, many of the characteristics 
of unscrupulous labour hire business models can 
be found in this sector.”24

 
 
 

Migrant worker surveys have identified 
widespread underpayment

The 2017 report Wage Theft In Australia: 
Findings of the National Temporary Migrant 
Work Survey, was a landmark study examining 
the plight of migrant workers in Australia. 
It found that almost 30 per cent of migrant 
workers were earning $12 an hour or less. It 
highlighted, in particular, the low and illegal rates 
of pay faced by a significant number of workers 
in horticulture, finding that:

1.  One in seven migrant workers working in 
fruit and vegetable picking earned $5 an 
hour or less.

2.  One third of all migrant workers working in 
fruit and vegetable picking earned $10 an 
hour or less.25 

The report also found that 59 per cent of 
migrant workers in Australia did not feel they 
could reclaim their pay, or speak up if they were 
facing problems with their employment, given 
the power imbalance they felt in the workplace. 
Similar results were reported by Elsa Underhill 
and Malcolm Rimmer, who in writing in the 
Journal of Industrial Relations in 2016, found 
that the mean hourly wage for migrant workers 
earning piece rates was $11.69 per hour.26  

Migrant Workers’ Taskforce suggests 
over 400,000 workers underpaid 

The Migrant Workers Taskforce, commissioned 
by the Commonwealth Government in 2017 
to examine in depth the claims of exploitation 
of foreign workers across Australia, comprises 
one of the largest efforts in recent years to 
identify the scale of wage theft and exploitation 
amongst Australia’s migrant workforce. As the 
ABC reported on the project’s findings: 

“The review of regulations and protections 
for foreign workers found as many as half 
of almost 880,000 migrant workers in the 
country may be being underpaid.”27

70

70



22 23Wage theft & other labour infringements in the NSW Mid-North Coast’s 2019/20 Berry Harvest

THE
McKell
Institute

T H E  M C K E L L  I N S T I T U T E Blue Harvest

How piece rates work — and should work — in horticulture 

Key Points 
1  Piece rates are legal under the horticulture award but are repeatedly exploited or 

misinterpreted.

2  Piece rates should see an ‘average competent worker’ earn 15 per cent above the minimum 
award wage; for casual fruit and vegetable pickers, this equates to $28.02 per hour — a 
rate rarely earned by pickers.

3  Piece rates can lead to extremely low rates of pay, with some subjects of this report 
earning just $3/hour during a 7 hour working day after being asked to pick a low-yield row 
of blueberry plants.

Workers engaged in fruit and vegetable picking 
are usually casual workers employed under the 
Horticulture Award.28 Employers are entitled 
to offer piece rates to employees under the 
award. However, the use of piece rates within this 
Horticulture Award must comply with stringent 
conditions that are designed to ensure workers 
continue to earn at least the minimum wage, or 
slightly higher.

The Fair Work Ombudsman sets out the below 
conditions for workers:

“An employee can be paid piece rates when:

 an award or registered agreement allows for 
piece rate payments

 the employee isn’t covered by an award or 
registered agreement and they get a pay 
rate based on how much work they do.

 There has to be a written and signed 

piecework agreement setting out the pay 
rate per piece and how it is measured. 

 An employer has to keep the agreement 
as part of their records and give a copy to 
the employee. 

 If the agreement is varied, it must be agreed 
to in writing by the employee and employer.”29

The casual rate for horticultural 
workers is $24.36 per hour

During the study period, the Horticulture Award 
mandated a minimum hourly rate of pay of 
$19.49 for Level 1 full-time and part-time workers, 
rising to $24.36 for the Level 1 casual workers. 
These rates rose slightly in November 2020, 
reflecting the modest adjustment in the minimum 
wage from $19.49 to $19.84 in July, 2020. 30

FIGURE 1.4  CASUAL RATES OF PAY AS PER THE HORTICULTURE AWARD

Source: Fair Work Ombudsman

FIGURE 1.5  FT/PT  RATES OF PAY AS PER THE HORTICULTURE AWARD

Source: Fair Work Ombudsman

Piece rates are meant to equate to  
115 per cent of the award minimum, or 
$28.02 per hour 

While some employer representatives often cite 
the complexity of awards as a justification for 
underpayment or miscalculated pay rates,31 the 
Horticulture Award’s description of how piece-
rates should be applied is notable in its clarity. As 
Fair Work succinctly details on its page ‘How to 
Use Piecework Agreements’:

“The piecework rate has to allow the 
average competent employee to earn at 
least 15% more per hour than the relevant 
minimum hourly rate in the Horticulture 
Award”32 

In the context of the Horticulture Award, 
piece rates should see ‘average competent 
employees’ typically earn $22.41 per hour — 15 
per cent above the award minimum — if they are 
categorised as full time or part time. However, 
very few if any WHMs are employed on a full 
time or part time basis in horticulture; rather, they 
are casuals. Casual workers earning piece rates 
should be earning 115 per cent of the minimum 
casual rate or $24.36, which would equate 
to $28.02 per hour for ‘average competent 
employees’. 

Evidence from national surveys and the Migrant 
Worker Taskforce make it clear that WHMs 
engaged in fruit and vegetable picking rarely 
earn $28.02 per hour.33 However, there is little 
transparency over the pay and conditions 
of this cohort of workers. A lack of data is 
available about average picker performance, 
allowing employers to define what constitutes 

an ‘average competent employee’ based upon 
their own subjective assessments. As the Fair 
Work Ombudsman states, “an employer will 
be required to identify the average competent 
employee and their pick rate at the time 
the piecework agreement is entered into”.34 
Despite employers being required to factor in 
“the experience of the workforce available or 
potentially available”35, the wording of the piece 
rate considerations within the award effectively 
enables employers to cite above-average 
performers as ‘average competent pickers’. This 
permits their piece-rates to be lowered, which is 
detrimental WHMs working in horticulture who 
are usually inexperienced.

Interactions with contractors 
demonstrate employer 
misinterpretations of the award

The researchers spoke with three labour hire 
contractors — one over the phone and two 
online between October 5 and 16, 2020 — 
inquiring about the positions they were offering. 
One who worked for an ABN registered entity 
told the researchers via phone that “most 
workers are picking between 20-30 kilograms a 
day”, but also conceded that the average piece-
rate they were offering was $3 per kilogram — 
similar to the rates advertised in most blueberry 
picking job advertisements (see Part 2). When 
the researchers informed the contractor that 
this equates to between $7.50 and $11.25 per 
hour, depending on whether the WHM engages 
in a 6 or 8 hour shift, the contractor simply 
noted that “it is piece rates…the less you pick the 
less we pay”. 

Casual 
Horticulture 

Award
Hourly  

pay rate
Public 
holiday

Outside span 
of hours Overtime

Working 
through a 

meal break

Minimum  
break between 

shifts

Level 1 $24.36 $43.85 $27.29 $34.11 $43.85 $34.11

Level 2 $25.08 $45.14 $28.08 $35.11 $45.14 $35.11

Level 3 $25.79 $46.42 $28.88 $36.10 $46.42 $36.10

Level 4 $26.76 $48.17 $29.97 $37.47 $48.17 $37.47

Level 5 $28.38 $51.08 $31.78 $39.73 $51.08 $39.73

FT/PT 
Horticulture 

Award
Weekly  
pay rate

Hourly 
pay rate

Public 
holiday

Afternoon shift –  
Monday to Friday

Night shift –  
Monday to Friday

Level 1 $740.80 $19.49 $38.98 $22.41 $22.41

Level 2 $762.10 $20.06 $40.12 $23.07 $23.07

Level 3 $784.00 $20.63 $41.26 $23.72 $23.72

Level 4 $813.70 $21.41 $42.82 $24.62 $24.62

Level 5 $862.50 $22.70 $45.40 $26.11 $26.11
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The contractor also excused the low pay by suggesting that “some workers are lazy and some come late”. 
Having already conceded that “most” workers are picking between 20-30 kilograms per day, this exchange 
suggested that the contractor was ill-informed about the requirements of piece-rate agreements, or that the 
labour-hire firm was intentionally misinterpreting the award. The insinuation from this conversation is that the 
‘average competent picker’ under this particular employer picked 20-30 kilograms a day, which would require 
a piece-rate over $6/kilogram to allow some to meet the minimum wage.

The power imbalance at the heart of the WHM program 

Key Points 
1  Working Holiday Makers are required to complete 88 days of approved regional work to 

qualify for a 2nd year visa. If seeking a 3rd year visa, WHMs must complete 188 days of 
regional work.

2  The need for WHMs to complete this work period as a condition of their visa grants 
employers considerable power over their employees.

3  For some WHMs, the need to ‘tick off’ the 88 days is more pressing than receiving fair 
remuneration.

The Working Holiday Maker program allows 
young (18-30 year old in most cases) foreign 
nationals from selected countries to conditionally 
live and work in Australia for a prescribed period. 
Commencing in 1975, the reciprocal program was 
initially available only to workers from the United 
Kingdom, Ireland and Canada, before gradually 
expanding to include other countries.36 As of 
June 2020, there are 45 countries participating in 
the program, with the quantity of WHMs entering 
Australia different for each participating nation.37

The WHM program’s purpose has shifted 
considerably since its initial inception. Originally, 
it aimed to facilitate cultural exchange, permitting 
young Australians and citizens from other 
Commonwealth nations to travel extensively in 
each others countries with access to employment 
to support extended stays. In 2005, however, 
the Commonwealth Government expanded 
the program, permitting a ‘2nd  year’ visa for 
WHMs who completed a prescribed period of 

regional work during their first year in Australia. 
Concurrently, the number of participating 
countries was expanding.38 In order to achieve 
a ‘2nd year visa’, WHMs are now required 
to complete 88 days of prescribed regional 
work. Much of regional Australia is included 
in the program, with 82 per cent of WHMs in 
2019/20 seeking a 2nd year visa after working in 
agriculture.39 In 2018, WHMs became eligible to 
apply for a 3rd year visa, which required them to 
complete 188 days of prescribed regional work.40 

While WHMs still engage in some form of 
informal cultural exchange merely by being 
located in Australia for a time, the growth of the 
WHM program has seen more WHMs entering 
Australia to fill what are deemed to be critical 
skills shortages rather than engaging in cultural 
exchange.41 This shifting policy intention was 
highlighted by the Fair Work Ombudsman in its 
2016 report into the program, which found that: 

“While the public policy intention of the 
417 [Working Holiday Visa] visa remained, 
and remains, one of cultural exchange, the 
‘second year’ option was introduced in 
part to address identified labour shortages 
in regional areas of Australia and, more 
specifically, the horticulture industry.”42 

The reliance on WHMs to meet the basic labour 
needs of regional horticulturalists has been made 
clear during the COVID-19 pandemic. The decline 
in temporary arrivals has caused the horticulture 
industry to plead with government to allow 
WHMs back into the country to pick crops, not 
in order to reengage with the cultural aspects of 
the WHM program.43 At the same time, however, 
stories have emerged of Australian labourers 
unable to secure employment in horticulture, due 
to the competition imposed by WHMs and other 
migrant labour, who are perceived to be willing to 
work for less than Australian citizens.44 

The 88 day element of the program 
creates a unique power imbalance 

The 88 day regional work requirement of 
the WHM program is taken advantage of by 
nefarious actors who understand the inherent 
vulnerability of WHMs, and their reliance on 
employers who provide the documentary 
evidence required by WHMs’ to achieve a 2nd or 
3rd year visa. As the composition of WHMs has 
transformed over several decades, so too has the 
overall cohort of WHMs grown more vulnerable 
to exploitation. As Reilly notes, 

“Many Working Holiday Makers will be 
employed in jobs requiring hard manual 
labour that they have not previously 
encountered. An increasing proportion 
comes from non-English-speaking 
backgrounds, which makes it difficult for 
them to understand safety requirements 
or to ascertain employment protections. 
They do not have secure residence status, 
and as non-citizens, they have limited 
social and political power”.45 

Howe et al expand upon Reilly’s analysis, 
identifying that:

“The 88-day work requirement for a 
visa extension introduces a condition 
that makes WHMs highly dependent 
on employers. According to the Fair 
Work Ombudsman’s report the 88-
day requirement has created ‘a cultural 
mindset amongst many employers 
wherein the engagement of 417 visa 
holders is considered a licence to 
determine the status, conditions and 
remuneration levels of workers … without 
reference to Australian workplace laws”.46

This report is yet another illustration of the 
prevalence of exploitation amongst WHMs – 
evidence of which has been steadily growing 
since at least 2014. In that year, the Fair Work 
Ombudsman commenced a review into the 
conditions of those working in the program, 
noting that ‘allegations have been raised 
with the Fair Work Ombudsman that the 88-
day requirement is being exploited by some 
unscrupulous operators to attract free labour.’ As 
the Fair Work Ombudsman also noted in its 2018 
Harvest Trail report: 

“The FWO has been concerned that 
while some workers request the FWO’s 
assistance once their employment has 
ceased and the 88-days have been signed-
off, it is likely that many instances of 
exploitation are never reported.”
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FIGURE 1.6   
A FAIR WORK OMBUDSMAN EXAMPLE OF A NOTICE 
LEFT TO WHMS BY AN EMPLOYER. THE IMAGE 
TYPIFIES THE POWER IMBALANCE BETWEEN 
WORKERS AND THEIR EMPLOYERS; IF THE WORKER 
DISOBEYS THE WISHES OF THE EMPLOYER, THEY CAN 
THREATEN TO WITHHOLD DOCUMENTATION WHICH 
MIGHT THREATEN THE WORKERS 2ND YEAR VISA

FIGURE 1.7  IMAGE OF A NOTE LEFT IN A HOSTEL IN WOOLGOOLGA, NSW

FIGURE 1.8  IMAGE OF A NOTE LEFT IN A HOSTEL IN WOOLGOOLGA, NSW

Images such as those above illustrate succinctly 
the reliance WHMs have on the willingness of 
their employer to validate the WHMs regional 
employment. ABC coverage of the preliminary 
findings of the Harvest Trail Inquiry which 
covered the Coffs Harbour blueberry industry, 
quoted a senior Fair Work Ombudsman official 
explaining the findings of the FWO in the fruit 
and vegetable picking industry. The official found:

"In some cases the FWO encountered 
situations where a person is virtually 
bonded like a slave to a particular [labour 
hire] provider, on the basis they have been 
told they won't have their visa extension 
signed unless they see out the season with 
them." 47

The official continued: 

"We saw backpackers being lured to 
regional centres by dodgy labour hire 
operators, treating them poorly, bullying 
and sexually harassing them and ripping 
them off to the tune of hundreds — and 
sometimes thousands — of dollars per 
person."

This fundamental power imbalance renders 
WHMs uniquely vulnerable to exploitation in 
Australia. In effect, it creates a second-tier 
labour market, in which a minority of nefarious 
employers — often labour hirers — can source 
cheaper labour than otherwise would be available 

in Australia, under the auspices of a program 
with very little oversight that is designed to meet 
labour demands in often remote locations. 

The failures of the WHM program is 
damaging Australia’s reputation

In addition to the economic and individual 
consequences of the 88 days program, the 
repeated exposure of exploitative practices 
WHMs are subjected to is creating reputational 
risks to Australia’s horticultural industry, as well as 
Australia more broadly. Since 2014, major media 
investigations into exploitation in the industry 
have led to numerous headlines, TV specials, and 
social media campaigns that bring considerable 
attention to the poor working conditions WHMs 
are subjected to. Headlines that read ’88 days of 
backpacker hell’48, ‘Documentary exposes dark 
side of backpacking farm work in Australia’49, and 
‘Hidden dangers to be aware of when finding 
farm work in Australia’50 rank as top Google 
searches for prospective WHMs. 

A frequently used ‘hashtag’ which WHMs use to 
share their experiences is ‘#88DaysASlave’, a tag 
which has been used in more than 5000 social 
media posts on Instagram alone.51 The prevalence 
of the “88 Days a Slave” moniker for the WHM 
program was also reported by the Guardian 
Australia in 2019.52 The authors of this report 
also noted the occasional use of the term ‘slave’ 
by research participants when referring to their 
working experience in the Coffs Coast region. 

This is occasionally used to express frustration with conditions that, while not typically constituting slavery, 
represent a form of employment in which the workers have little to no agency, earn sub-minimum wages that 
barely cover living expenses, and feel bonded to their employer, albeit for a prescribed period. 

Images ascertained during the on-ground investigation expanded on in Part 2 of this report, taken in a 
backpacker hostel in Woolgoolga, New South Wales, demonstrate WHMs feelings of discontent levied 
towards one regional employer. On the hostel walls, past residents have left written messages, praising the 
environment created by the very popular accommodation provider, while also expressing their frustrations 
with their employer. The following two images are examples of messages where the term ‘slavery’ and 
‘enslaved’ is used:

Source: Fair Work Ombudsman

Photo: Edward Cavanough.

Photo: Edward Cavanough (October 2020). 

The failures of the WHM program is discussed by 
WHMs themselves, and is undermining the original 
‘cultural exchange’ intention of the WHM program. 
One research subject, a 28 year old Japanese male 
(whose story is covered at length in Part 2 of this 
report), told the researchers that his friends would 
not return to Australia if given the choice:

“Even most of my Japanese friends, they 
hate Australia. [They say] ‘f**k Australia, 
I’m never coming back here’. I actually 
don’t like it [the friend’s opinion], it’s only 
one part of Australia. But some of the 
people ruined [my friend’s] limited time 
[in Australia].”53

Once envisaged as a cultural exchange program 
aimed at strengthening ties between the global 
youth and Australia, the WHM program has 
now morphed into something fundamentally 
different. Instead of WHMs experiencing the 
best of Australia, too many experience the 
worst. Instead of homeward-bound WHMs 
becoming ambassadors broadcasting Australia’s 
virtues, too many return having borne witness 
to a largely hidden undercurrent of illegal 
labour practices that most Australians would be 
shocked to discover.
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Part TWO:  
Investigating 
Underpayment in the 
Blueberry Industry  
in the NSW Mid  
North Coast
Scope & approach

Key Points 
1  Field research was conducted between 5-12 October 2020.

2  Research participants were interviewed at length, with other 
subjects asked to complete a short digital survey which allowed 
them to anonymously share their experience. Pay slips and records 
kept by research participants were examined.

3  Open-source data, including job advertisements and blog posts by 
current and former workers in the area, were also examined.

The NSW Mid North Coast offers a unique COVID-era case study 

The New South Wales Mid North Coast is a popular destination for migrant 
workers to pick fruit and meet their 88 days regional work requirement under the 
conditions of a Working Holiday visa. The site also offers a unique case study of the 
horticultural sector during COVID-19. Throughout the pandemic, the horticulture 
sector has been strongly advocating for federal government assistance due to a 
reported collapse in the supply of labour. In certain regions of Australia, the shortfall 
in backpacker labour is clear and apparent. 

74

74



30 31Wage theft & other labour infringements in the NSW Mid-North Coast’s 2019/20 Berry Harvest

THE
McKell
Institute

T H E  M C K E L L  I N S T I T U T E Blue Harvest

For those remaining in New South Wales, there 
have been few options in terms of interstate 
travel within Australia during the pandemic. 
New South Wales’ physical borders with 
Queensland, Victoria and South Australia have 
each been closed for significant periods of time, 
necessitating WHMs and other visa holders to 
seek regional employment within the state. The 
loss in employment opportunities within major 
centers like Sydney has also likely contributed 
to migrant workers seeking work outside of the 
urban centers. 

Blueberry picking is marketed as an ‘easy’ option 
for migrant workers, while both well intentioned 
and unscrupulous employers promote the job 
as an accessible one.54 Often, advertisements 
specify that the work is well suited to both 
men and women, citing perceived concerns by 
some prospective employees that farm work 
is too arduous. The blueberry harvest in Coffs 
Harbour is also lengthy, with the Winter/Spring  
harvest running from June almost continually 
until early November, allowing workers who 
need to complete their 88 day requirement the 
opportunity to remain in situ for the duration 
of that period. Many blueberry or other 
orchards are also under cover, allowing workers 
to continue to work during rain, ultimately 
minimising the duration of their regional work 
obligations. Some blueberry farms without 
shelter are also rumoured to sign off workers’ 
days when it is raining, even if they are unable 
to undertake work that day, which further 
encourages workers to meet their 88 day 
obligation in the area. 

Additionally, the New South Wales Mid North 
Coast is a desirable holiday area. Coffs Harbour 
is a large regional centre. For backpackers and 
other WHMs, the area offers the social virtues of 
foreign travel more than other remote regional 
employment destinations. Coffs Harbour is 
also on the Harvest Trail, a formal network of 
horticultural regions through which WHMs 
are encouraged to travel and work. For these 
reasons, the labour shortfall experienced in 
some regional centers due to a decline in 
incoming migrant worker stock has been 

significantly negated in Coffs Harbour, Grafton, 
and the surrounding areas explored in this study. 

Interview approach 

Throughout 2020, the researchers maintained 
dialog with numerous WHMs based in New 
South Wales. These relationships were primarily 
maintained through social media. These 
contacts served as linchpins into broader 
communities of backpackers and migrant 
workers who were traveling to the Coffs Harbour 
area for work or had already spent time in the 
area during 2020. The lead author travelled 
to the Coffs Coast between 5 October and 12 
October, engaging in semi-structured interviews 
with current and former blueberry pickers 
across three locations. 

The research focused on three 
clusters of workers in Coffs Harbour, 
Woolgooga and Mullaway, NSW

The research subjects were located in three 
separate groups. The first was in a backpacker 
hostel in the Park Beach area of Coffs Harbour, 
populated by 40 individuals, the second at a 
backpacker hostel in Woolgoolga, populated by 
56 individuals, and the third at a privately rented 
cluster of four neighbouring share houses in 
Mullaway, populated by 45 individuals. 

Additional open source evidence  
was collated 

The researchers also undertook a detailed 
audit of job advertisements specific to the 
Winter/Spring 2020 blueberry harvest in the 
Coffs Coast region. Each season, hundreds of 
advertisements are distributed on message 
boards, job-search platforms, and social media. 
This study examines unique ads during the 
period spanning April to October, 2020. It also 
examined blog-posts by former WHMs, who 
have taken to online platforms commonly used 
within their ethnic community to share their 
experience in the blueberry industry in the Coffs 
Coast region. 

The fruit picking industry on NSW’s Mid North Coast

Key Points 
1  The NSW Mid North Coast is home to 65-70 per cent of Australia’s blueberry crop.

2  The region is also populated with significant raspberry, strawberry, tomato and banana 
crops.

3  Up to 2000 Working Holiday Makers are thought to travel and work in the region during 
the peak of the blueberry season, between July and October.

4  While there are many well operated farms, the area has a documented recent history of 
worker exploitation, especially through nefarious labour hire.

A majority of Australia’s blueberry industry is located near Coffs Harbour, NSW 

Horticulture is an essential industry in the New South Wales’ Mid North Coast region. The climate allows 
for extended picking seasons for multiple berry crops — predominately blueberries, but also raspberries, 
strawberries, and blackberries. Despite being famous for the ‘Big Banana’, the Coffs Coast area’s banana 
crop has dwindled in recent years, instead being replaced by an influx of blueberry plantations that litter 
the hillsides in communities such as Valery, Coffs Harbour, Nana Glen, Woolgoolga, Moonee Beach, Sandy 
Beach, Corrindi, Mullaway, and further north to the Grafton and South Grafton areas.

FIGURE 2.1  A BLUEBERRY CROP NEAR COFFS HARBOUR

Photo: Edward Cavanough.
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Blueberry crops are ‘capital intensive and with high development and labour costs’, but ‘the short time 
interval between establishment and first returns…gives growers a positive cash flow within only a few years’, 
making it a lucrative opportunity for landholders in the area.55 

The industry provides hundreds of local hourly jobs in fruit packing,56 which are often filled by local workers, 
suggesting that, when remunerated adequately, domestic labour is willing to work in the industry. In 
addition to the hourly paid positions in packing, however, there are thousands of piece-rate jobs available  
almost year-round in fruit picking.

Much of the region’s crop is located near Corrindi, Woolgoolga, and Sandy Beach

There are large concentrations of berry crops immediately adjacent the Pacific Highway all along the Coffs 
Coast. Many have been well established for over a decade, according to historic satellite imagery examined. 
The proximity of these workplaces to beaches and suburban-style accommodation makes the region highly 
attractive to WHMs. 

FIGURE 2.2  THE COFFS COAST

FIGURE 2.3  A LARGE BLUEBERRY GROWING AREA NEAR SANDY BEACH AND WOOLGOOLGA

Source: Google Earth Pro. Source: Google Earth Pro.
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FIGURE 2.4  A BLUEBERRY GROWING AREA NEAR CORRINDI, NSW

Source: Google Earth Pro.

Significant tracts of land have been converted into blueberry crops since 2014

The blueberry industry in the Coffs Coast area has grown considerably since the early 2010s, as 
demonstrated by satellite imagery documenting the transformation of farmland. Newer crops have been 
emerging in farmland near Valery, Nana Glen, Bucca and South Grafton, particularly since 2014. 

The influx of new crops in the area increases the demand for labour, and creates an opportunity for the 
unscrupulous labour hire operators identified in this report to operate in the area. One research participant 
explained that he had been told labour-hirers examine Google Earth imagery to identify new blueberry 
farms in the area they hope to staff.57 The increase in blueberry supply also fuels competition between 
growers in a labour intensive business, facilitating an environment in which the cost-savings associated with 
using labour-hire firms rather than directly employing staff becomes more attractive.

FIGURE 2.5  FARMLAND IN VALERY IN 2014

FIGURE 2.6  THE SAME FARMLAND  IN VALERY IN 2020,  
DEMONSTRATING NEW CLEARING FOR BLUEBERRY CROPS

Source: Google Earth Pro.

Source: Google Earth Pro.

Valery — 2014-2020
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FIGURE 2.7  FARMLAND SURROUNDING BUCCA IN 2014

FIGURE 2.8  THE SAME FARMLAND SURROUNDING BUCCA IN 2020

Source: Google Earth Pro.

Source: Google Earth Pro.

Bucca — 2014-2020

FIGURE 2.9  FARMLAND EAST OF NANA GLEN, 2014

FIGURE 2.10  THE SAME FARMLAND EAST OF NANA GLEN, 2020

Source: Google Earth Pro.

Source: Google Earth Pro.

Nana Glen — 2014-2020
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FIGURE 2.11  FARMLAND EAST OF SOUTH GRAFTON, 2014

FIGURE 2.12  FARMLAND EAST OF SOUTH GRAFTON, 2020

Source: Google Earth Pro.

Source: Google Earth Pro.

Farmland east of South Grafton — 2014-20 A region with a history of unscrupulous 
labour hire and underpayment 

Among the community of WHM’s in the 
Coffs Coast region, the continuing risk of 
underpayment and exploitative labour hire 
arrangements is frequently discussed. Some of 
this information is shared between individuals 
on social media pages, or through personal 
anecdotes. But this information is not simply 
hearsay – it reflects a documented recent 
history of nefarious employment practices 
that validate the ongoing concerns of migrant 
workers populating the region. 

In 2015, the Fair Work Ombudsman identified 
a severe case of underpayment on a large 
blueberry farm in Sandy Beach, an area just 
north of Coffs Harbour.  The operators of the 
farm, the FWO found, ‘underpaid their workers 
tens of thousands of dollars’. The FWO media 
release continues:

“Almost 140 seasonal workers were short-
changed a total of more than $46,000 
between July last year and January this 
year. The largest single underpayment 
was $966. Many of the employees were 
overseas backpackers in Australia on the 
417 working holiday visa”.58

The FWO ordered the employer to reimburse 
their employees, and sign an Enforceable 
Undertaking, which mandated the business 
engage external auditors and make their 
remaining employees aware of the workplace 
contraventions they had engaged in. 

In 2016, another significant breach of workplace 
laws was identified on a blueberry farm in the 
area. After a raid on the property Australian 
Border Force, 34 Malaysians nationals were 
detained and deported to Malaysia.59 60 The 
ABF believed the 34 Malaysian nationals 
were working on the property as part of an 
‘underground labour hire syndicate hiring 
foreign workers in the coastal town of 
Woolgoolga.61 

Again in 2016, the Coffs Coast Advocate 
reported further breaches of workplace 

conditions on a blueberry farm, affecting ni-
Vanuatu workers in Australia as part of the 
Seasonal Workers Program:

“The Vanuatu workers were 416 visa-
holders sent to work on a blueberry farm 
at Crossmaglen, west of Bonville, between 
September last year and January this 
year. Apart from being short-changed 
the penalty rates they were entitled to 
on public holidays under their piece 
work agreements, the employees were 
denied appropriate rest breaks when 
they worked 36 consecutive days from 
September 29 to November 2, stopping 
work intermittently when rain interrupted 
harvesting.”62 

In 2019, further reports of underpayment in 
the region emerged, with 30 year old French 
backpacker Jerome Haize publicizing his 
experience. Unable to find work through a 
reputable employer, Haize sought employment 
through a contractor in Coffs Harbour. He claims 
that he was working up to 10 hours a day, yet only 
receiving $110 per week after picking blueberries 
on several different farms, despite being an able 
employee. 63 The fact that Haize was placed 
on numerous individual farms matches the 
experience of this report’s research subjects, who 
claim that when working with contractors, they 
are often transported to a number of farms, some 
of which have very low yields. This can result in 
long hours, but very low quantities of fruit picked, 
with some workers claiming they were earning as 
little as $20-30 a day. 

Harvest Trail Report provides  
further evidence of exploitation 

The Coffs Coast’s horticulture sector also 
fell under the auspices of the Fair Work 
Ombudsman’s 2013-18 Harvest Trail Inquiry. The 
Harvest Trail ‘comprises thousands of horticulture 
and viticulture enterprises throughout every 
state and territory in Australia’.64 The trail allows 
workers to follow seasonal harvests and find 
work among 8023 ‘employing entities’. 
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In 2013, the FWO commenced an inquiry into 
businesses across the Harvest Trail, responding 
to what it described as ‘employee and 
community concerns about non-compliance 
with Australian workplace laws’. The inquiry, 
which focused on the blueberry industry in the 
Coffs Coast region among dozens of others 
identified five key findings:

1.  There was widespread non-compliance 
amongst the employers investigated. 

2.  A misuse of piece-rates was identified. 

3.  A ‘significant reliance by growers on overseas 
workers’ was identified.

4.  A ‘negative impact [on compliance] where 
labour hire arrangements were illegally used’.

5.  That ‘consumers have a role in addressing 
exploitation’. 

In terms of its enforcement during the process, 
the FWO reported that its inquiry led to 1300 
education and compliance activities, with many 
businesses of all sizes audited, more than  
$1 million recovered for underpaid workers, 
half of all businesses investigated breaching 
workplace laws, 70 per cent of Harvest Trail 
businesses found to be relying on visa holders 
to meet labour demand, and eight employees 
targeted for further legal action by the FWO.65   

Underpayment and bad conditions 
have been documented by  
workers themselves 

An analysis of public posts by workers from 
previous seasons in the Coffs Harbour area 
testifies to the conditions and pay experienced 
by many Working Holiday Makers. This 
is particularly the case on blog platforms 
whose target audience are Chinese-language 
Australians, or Chinese nationals in Australia on 
Working Holiday Visas. 

One user, writing in 2019, states that:

“My salary in the first week is 370 [dollars]. 
The fast[est] in our team is about twice as 
much as mine. But there is basically no…
volume this week. It is normal after 7 days 
and 6 and a half days to get this salary’.66 

Another user, writing in December 2019, 
reflected on her experience. Despite also noting 
she enjoyed much of the experience in the Coffs 
Harbour region, she shared payment records 
that reflected a low and fluctuating rate of pay.  

Figure 2.13, extracted from the blog, reflects 
personal records, kept by the worker, of the 
quantity of fruit picked during the week of 2-7 
September, 2019, and the quantity of fruit picked 
during a four day period of 21-24 October, 
2019. The left column reflects the date worked, 
and the right the kilograms of fruit picked on 
each day. The final rows, in bold, reflect the 
total pay for the period, and then the total pay 
after tax is withdrawn.  The user demonstrates 
that, between 2-7 September 2019, she earned 
$524.88 after tax for six days blueberry picking. 
For four days picking between October 21-24, 
she earned $225.25 after tax. 

Workers typically spend 6-8 hours blueberry 
picking per day, though this can vary depending 
on weather conditions. Few workers, nor 
employers, keep a record of the hours worked 
by the employees, which makes quantifying 
a precise hourly rate challenging. Applying a 
conservative estimate, had the worker picked for 
just five hours per day between 2-7 September, 
she would have been earning an effective rate of 
$20.58 per hour, or around $4 per hour below 
the minimum casual rate. If the same method 
were applied to the period of 21-24 October, the 
worker would have been earning $13.25 per hour, 
or more than $10 below the minimum casual rate.

FIGURE 2.13  
PAY RECORDS 
KEPT BY A FRUIT 
PICKER IN THE 
COFFS COAST 
AREA, 2019

Source: AUWHVAssist.

Another user, writing in July 2019, highlighted the initial concerns when arriving in the area. 

“I came to the farm... there are already many backpackers living in it. In addition, I have almost 
15 people living in a garage. Although I was used to living in youth hostels before, I suddenly 
became scared when I saw such a living environment.”67

FIGURE 2.14  A LEADER BOARD AT A COFFS 
HARBOUR REGION BLUEBERRY FARM. THE 
IMAGE, TAKEN ON 19 JUNE 2020 AT 11:45 AM, 
DEPICTS THE PICKING PERFORMANCE OF 6 
INDIVIDUAL PICKERS. THE ‘BEST PERFORMING’ 
PICKER IS MANAGING TO GATHER 6.55 KG/
HOUR OF FRUIT, WITH THE ‘POOREST 
PERFORMING’ PICKER COLLECTING 3.26 KG/HR.

FIGURE 2.15  THE QUANTITY OF FRUIT THAT PICKERS WOULD HAVE TO PICK PER HOUR 
AND PER DAY TO MEET THE MINIMUM WAGE, UNDER VARIOUS PIECE RATES

Source: AUWHVAssist.

In another blog post, an image of a ‘leader board’ 
at a Corrindi based farm is shared. Leader boards 
on some farms are used to highlight the best 
performers on the day. Figure 2.14 is a cropped 
photograph of a large leaders’ board on a farm in 
Coffs Harbour, extracted from a Chinese-language 
blogpost written in September 2020. Taken on the 
19th of June, 2020, the image demonstrates the 
variability in picking performance on certain days 
and by certain individuals. The aggregate kilogram 
per hour ratio achieved on the day this photograph 
was taken was 4.37kg/hr.68

Rate offered  
per kilo

Number of kilos/hour 
to achieve absolute 

minimum wage

Kilos/day to meet 
casual award 

minimum

Kilos/day to meet 
'average competent 

employee' rate

$2.50 9.74 77.95 89.66

$3 8.12 64.96 74.72

$3.50 6.96 55.68 64.05

$4 6.09 48.72 56.04

$4.50 5.41 43.31 49.81

$5 4.87 38.98 44.83

$5.50 4.42 35.43 40.76

$6 4.06 32.48 37.36

$6.50 3.75 29.98 34.49

$7 3.48 27.84 32.02

Source: Author Analysis. 
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How nefarious labour-hire firms attract staff 

Key Points 
1  Labour hire firms and unregistered individual subcontractors advertise jobs in the area 

largely on language specific platforms.

2  Many paint a rosy picture of the work, referring to blueberry picking as the easiest way to 
complete the 88 days of required work.

3  Some job advertisements offer clearly illegal rates of pay, with one contractor advertising 
between $60-100 daily rates.

To understand how workers are identified and 
approached by various hirers, the authors of this 
report have searched for job advertisements 
specifically advertising blueberry picking in 
the Coffs Coast region during the period of 
April to October, 2020. The below analysis 
demonstrates that a considerable proportion 
of the advertisements are linked to labour hire 
subcontractors, who use language specific 
platforms such as Yeeyi, Sydney BSS, BBKZ, 
Backpackers Taiwan, Hokunara, SydneyToday, 
SunQueensland and dedicated groups on 
Facebook to distribute job opportunities, and 
attract WHMs and other workers to the area. 

An audit of job advertisements 
demonstrates high rates of  
labour hire and pay rates offered  
below minimum wage

This report examined 100 individual and unique 
job advertisements specific to the NSW Mid 
North Coast Winter and Spring 2020 blueberry 
picking season. The audit identified the actors 
involved in courting prospective pickers, and 
assessed the quality and quantity of work the 
prospective employers were publicly offering. 
The researchers omitted repeat advertisements 
(i.e., the same job ad posted repetitively on the 
same platform, or an identical job ad cross-

posted on multiple platforms). Each of these job 
advertisements is targeted to more than one 
employee at a time, suggesting that successful 
job advertisements lead to the employment of 
multiple individuals. 

Many job ads were listed by entities 
with no discernible ABN

A majority of job ads placed on various social 
media and job advertisement platforms are 
posted by individuals, some representing ABN 
registered businesses. A significant number 
of job ads have no discernible link to an ABN 
registered entity, instead asking prospective 
employees to text over WhatsApp, Line, WeChat 
or similar messaging services with regards to 
the details of their employment.  Some explicitly 
ask prospective employees not to call the listed 
phone number, requesting text messages 
instead.

Some job ads are posted with a clear link to 
a named business or labour hire firm, but the 
researchers in several instances were unable to 
identify the formal existence of those businesses 
through any Australian business registry. While 
it is not certain whether every incidence of a 
job ad posted without any link to a formally 
registered business means the prospective 
employer is an unregistered contractor, the 

historically documented occurrences of illegal 
labour hire,  anecdotal evidence shared by 
research subjects, and job advertisement 
analysis suggests such nefarious actors are rife 
in the Coffs Coast region. 

A lack of ABN registration is not just illegal, but 
it is detrimental to fruit pickers who require 
legitimate documentation of their 88-days of 
regional work needed to secure a 2nd year visa.  
Some research subjects expressed concern 
that some of their work may not have been 
valid,69 because they weren’t certain whether 
their original contractor was registered and 
that the pay slips they plan on presenting to the 
Department of Immigration to achieve a visa 
renewal are genuine. 

FIGURE 2.16  COUNTS OF JOB ADS  
WITH A DISCERNIBLE LINK TO AN ABN 
REGISTERED ENTITY

The job advertisements posted by entities 
without an identifiable ABN can further be 
broken down into three categories: First, some 
ads were posted where the organisation was 
listed, but an ABN lookup discerns that this is 
not an Australian company, or the ABN has been 
deregistered. Where the ads are “Unspecified”, 
no link to any named business entity is 
identifiable.

FIGURE 2.17  COUNTS OF JOB ADS BY THE 
ADVERTISEMENT POSTERS’ LINK TO ABN 
REGISTERED ENTITIES, DETAILED

Where there is an “individual subcontractor”, 
this usually takes the form of an individual 
“user” on a forum repeatedly posting job 
advertisements. This reflects a tactic by labour-
hirers to encourage employees, or individuals 
they have promised employment to, to engage 
in the time-consuming process of posting jobs 
and facilitating prospective WHM’s employment, 
as described by a 28 year old Japanese research 
participant.

Source: Author Analysis. 

Source: Author Analysis. 

Link to ABN
Don't link to ABN

ABN Registered Company

Unspecified
Unlisted business

Individual Subcontractor
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Job advertisements were predominately in English, Chinese and Korean

As shown below, the fruit-picking industry has a deep focus in East Asian nations, and also advertising in English.

FIGURE 2.18  COUNTS OF LANGUAGE OF JOB ADS AUDITED

FIGURE 2.19  DIVISION OF PLATFORMS ON WHICH JOB ADS WERE IDENTIFIED

FIGURE 2.20  AN EMAIL FROM A MAJOR 
REGIONAL EMPLOYER POSTED BY A 
BLOGGER. THE RECIPIENT HAD APPLIED FOR 
WORK ON A LARGER FARM WITH A BETTER 
REPUTATION THAN MANY CONTRACTORS, 
WHICH SUGGESTED IT WOULD BE 4-6 WEEKS 
BEFORE THEIR INDUCTION.

Source: Author Analysis. 

Source: AUWHVAssist

Source: Author Analysis. 

The audit of job ads demonstrates that there are numerous legitimate employers in the Coffs Coast 
blueberry industry, posting job advertisements that reflect positions and offer applicants a degree of 
certainty in the validity of their prospective role. The audit also demonstrates that alongside these legitimate 
advertisements, however, are large numbers of advertisements posted by unidentifiable businesses, some 
of which are explicitly advertising rates of pay below the minimum award wage.

Lengthy delays in the hiring process 
of popular farms create a window of 
opportunity for labour hire firms

There are several large companies operating in 
the region that provide opportunities for WHMs 
to complete their 88 days of regional work. While 
some research participants noted continuing low 
pay even with the larger farms, most WHMs aspire 
to eventually securing a job working directly with 
one of the region’s larger berry farms, rather 
than through a subcontractor. Once WHMs apply 
for a role at these larger firms, however, their 
application can take up to six weeks to process. It 
is in this interim period that many WHMs accept 
any work they are offered so long as it contributes 
to their 88 days of regional work requirements 
associated with their WHM visa. Labour hirers 
are cognisant of this. Job advertisements often 
claim that they are able to offer employment 
immediately,  which encourages WHMs needing 
to quickly commence their 88 days of regional 
work to take up positions through the very 
subcontractors that are more likely to engage in 
exploitative behaviour.

Job advertisements vary  
depending on the target audience 

Fruit pickers on the NSW Mid North Coast 
represent a disparate spread of nationalities, 
ages and backgrounds. The manner in which 
employers or labour-hire firms seek to attract 
these workers is equally diverse, and often 
targeted to the prospective employees’ 
demographic. 

The region’s most respected farms often 
advertise through Facebook and Gumtree, 
promising wages and conditions that often 
appear in line with the conditions expected 
under the Horticulture Award, with some piece 
rates advertised as high as $7 per kilogram. 

Another means of accessing work is by 
communicating directly with accommodation 
providers in Coffs Harbour. The three most 
popular hostels in the city each advertise 
working holiday experiences, in which 
prospective fruit pickers receive special deals 
on accommodation while completing their 88 
day requirements and the hostels facilitate 
placements on farms for their prospective 
guests. 

Individual contractors offer pay  
as low as $60 per day

However, there are numerous contractors 
on a variety of platforms that, even in their 
advertisements, offer employment that pays far 
below the minimum wage. Job ads promoting 
blueberry picking opportunities in Coffs Harbour 
on Chinese, Korean and Japanese language 
job-boards routinely offer well below wages 
that would be deemed legal. One August 17, 
2020 advertisement on the Chinese-language 
message board Yeeyi, posted by a labour hire 
contractor which is unable to be identified 
on any Australian business registry, offered 
prospective employees “$60-$100 in the first 
three days” to pick blueberries. This equates 
to an advertised rate as low as $7.50 per hour, 
assuming a full day’s work is on offer.

Asia Oz Community (1)

Backpacker Jobs Board (14)

Backpackers Taiwan (4)

BBKZ (5)

Costa (1)

Facebook (28)

Gumtree (13)

Hokunara (1)

Jooble (5)

Seek (3)

Sun Queensland (9)

SunBrisbane (7)

Sydney Today (5)

Yeeyi (5)

Japanese

Korean

Chinese

English

0 10 30 5020 40 60
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FIGURE 2.21  A JOB AD POSTED ON 
THE YEEYI PLATFORM, OFFERING JOBS 
THAT PAY $60 PER DAY IN BLUEBERRY 
PICKING IN THE COFFS HARBOUR 
AREA.

FIGURE 2.24  A JOB AD POSTED ON THE BACKPICKERS PLATFORM, OFFERING A JOB UP TO  
8 HOURS WORK FOR $130 — A RATE OF $16.25 PER HOUR

FIGURE 2.22  THE LANGUAGE EXTRACTED FROM THE YEEYI JOB ADVERTISEMENT ABOVE

FIGURE 2.23  A BLUEBERRY PICKING 
JOB AD POSTED BY A LABOUR HIRE 
FIRM OPERATING IN COFFS HARBOUR. 
THE PAY OFFER IS LISTED AT ‘AU$100/
DAY’. THE NAME OF THE EMPLOYER 
HAS BEEN OMITTED.

Source: Yeeyi.

Source: BackPickers.

Source: Yeeyi.

Work: Blueberry picking is easier to pick than other outfields, but the topography of each farm is 
different, there are easy and hard, but as long as the speed of picking is your biggest competitor to

Make Money: novices start 60$-100$ in the first three days, and look at the back for the amount and 
speed, 100$-150$ is absolutely possible, just waiting for you to challenge.

Now is a good time to join the Blueberry Summer Camp. If you want to have this experience and 
benefits when collecting the second or third visa, please contact me and sign up for it. For more 
information, please contact the following:

Source: Facebook.
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Interaction with Labour Hire Contractor  
on Line Messenger, a social media app 
Using an alias, the project lead author responded to an 
advertisement for a fruit picking job in Coffs Harbour in  
late September, 2020. 

The exchange occurred through the Line messenger app, an application commonly 
used in North East and South East Asian communities both in Australia and 
internationally. 

The job advertisement was on the Korean language message board Sun 
Queensland (sunqld.com) and offered a position at $3.50-$4 per kilo picking 
blueberries in Coffs Harbour during the Spring 2020 harvest.

After inquiring, the contractor stressed the virtue of the position he had on offer, 
before proceeding to offer a position that would constitute a 63 hour working 
week (working seven days a week, from 7 am to 4 pm), while offering $600 per 
week “for beginners”, and subtracting $130 from that pay for share house style 
accommodation in South Grafton. 

Prior to subtracting expenses for accommodation, the position on offer was the 
equivalent of just $9.50 per hour, however that rate could be higher if the picker was 
able to collect more than the quantity of blueberries expected in the advertisement. 
When further reducing the weekly pay by the cost of the accommodation, the 
hourly rate is reduced to $7.50 per hour — less than a third of the casual loading on 
the Horticulture Award. 

As per the Horticulture Award (and any other award), payment must be made 
in money. Any form of in-kind contribution such as food or accommodation is 
considered to be a contravention of the award, irrespective of the willingness of a 
labourer to engage in such an arrangement. 

CASE STUDY
FIGURE 2.25  AN EXCHANGE WITH A LABOUR HIRE CONTRACTOR, WHO WAS OFFERING $600 PER 
WEEK FOR 6 OR 7 DAYS’ WORK.

When asked what the hours are:

When asked what days the employee would be expected to work:

When asked about pay and conditions:

Source: Author exchange with contractor.
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Jonas, a 28 year old male, experiencing sustained underpayment, and 
alleges lack of payment for jamming fruit picked 
Jonas71, a 28 year old German male, began working in the Coffs Coast region in mid-August, 2020. 
Like many newcomers to the region, Jonas began picking through a local subcontractor.

Jonas has documented his own pay, and the quantity of fruit he has collected each day, during his period 
in the Coffs Coast region. 

For his first 17 days in the area, Jonas picked fruit every day, for between 6 and 8 hours.

His records demonstrate an extraordinarily low rate of pay for those 17 days, and represent a rate of 
pay that is indisputably in contravention of the piece-work arrangements in horticulture. While some 
contractors would argue this reflects a poor work ethic, Jonas argued that during this period he was 
asked to pick crops with extremely low yields, which led to such a low rate of pay. 

Key Points 
1  Workers in the area allege serious cases of underpayment, illegal labour-hire operations, 

and even abuse.

2  Some workers report not being paid at all for several weeks work in the area.

3  In the most egregious documented case, a 28 year old German male worker earned an 
average of $6.21 per hour over a period of 17 working days with a local subcontractor.

Worker Testimonies from THE  
2019/20 Harvest

Allegedly fraudulent pay slips  
& abuse of an Australian labourer 
Sally70 is an Australian citizen who travelled to the NSW 
Mid North Coast region in mid-September looking for 
work. She replied to a job advertisement on a Facebook 
group, and after being offered a position, travelled to the 
region with her partner.

Sally was quickly confronted by the situation she found 
herself in.

“We worked for a company we don’t even know the name 
of, contact number on the payslips isn’t even connected. 
Realis[ed] we were working without getting paid”, she said. 

Though Sally received payslips, she didn’t receive any 
pay. On inquiring with her labour hirer about her pay, she 
was continually berated by the labour hirer via WhatsApp 
message. The 

labour hirer spammed her phone with almost 2000 
messages, harassing her and calling her a ‘dog’ repeatedly, 
while ignoring pleas to be paid. 

The labour hirer was not registered with an ABN, despite 
issuing payslips, and the contact details attached to the 
labour hire firm were not operational.  

CASE STUDY
FIGURE 2.26  ABUSE FROM 
AN ALLEGED LABOUR HIRER, 
DIRECTED TOWARDS SALLY.

FIGURE 2.27  JONAS’ PAY FOR THE FIRST 17 DAYS OF HIS EMPLOYMENT. THE BOTTOM LINE 
REFLECTS THE QUANTITY OF FRUIT HE PICKED EACH DAY; THE ABOVE LINE REPRESENTS HIS 
TOTAL PAY PER DAY.

Source: Supplied.

CASE STUDY

Source: Author Analysis. 
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FIGURE 2.28  JONAS’ EFFECTIVE HOURLY RATE FOR THE FIRST 17 DAYS OF HIS EMPLOYMENT.

FIGURE 2.29   
THE SUM OF JONAS’ TOTAL REMUNERATION WHILE WORKING FOR A LABOUR HIRE CONTRACTOR.

FIGURE 2.30  THE DAILY PAY JONAS EARNED WITH BOTH HIS FIRST AND SECOND EMPLOYER.

FIGURE 2.31  THE AVERAGE HOURLY PAY JONAS EARNED EACH DAY BOTH HIS FIRST AND SECOND 
EMPLOYER. ON ONLY 6 OUT OF 47 DAYS OF WORK DID JONAS MEET THE MINIMUM CASUAL RATE 
OF $24.36 PER HOUR.

Source: Author Analysis. 

Source: Author Analysis. 

Source: Author Analysis. 

Jonas’ records demonstrate that, for the first 17 days of his employment through a local contractor, his 
minimum effective hourly rate dipped to $3/hour on August 18, 2020, and rose to a peak of $10.33 per hour 
on August 27, 2020.

His total pre-tax earnings while with the contractor was $739.45. During those 17 days, Jonas was earning an 
average rate of pay of $6.21 per hour. 

After three weeks of working for the initial contractor, Jonas was offered a position in a larger operation in 
Corrindi, near Mullaway. 

The immediate lift in pay, reflected in the detailed records kept by Jonas and assessed by the researchers, 
demonstrates that his relative inexperience in his first 17 days are unlikely to be the major determinant in his 
considerably low rate of pay. While Jonas’ pay increased significantly when he shifted to a larger employer, 
his pay remained considerably below the casual award minimum of $24.36 per hour. In only six of the thirty 
days with the second employer did Jonas earn at or above the casual award minimum.
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Natalie Trigwell, a 46 year old Australian woman who was forced  
to work proximate to active bushfires, and didn’t receive pay for  
three weeks of picking.
Natalie Trigwell is a 46 year old Australian based in northern New South Wales. 

Her experience in blueberry picking falls on the early 
end of the study period for this project, however, 
her story from November 2019 demonstrates the 
cavalier attitude of some employers in the region 
towards the health and safety of their staff. 

Ms. Trigwell has worked a multitude of farmhand 
jobs in her life, but has not recently had any fixed 
or long-term employment. In October 2019, her 
home near Nimbin in New South Wales was lost 
to bushfire, forcing her to live in her van. With 
no income, Ms. Trigwell sought employment 
opportunities on Gumtree, and found a job 
advertisement through a contractor for blueberry 
picking in the Coffs Coast area. 

“I packed everything in the campervan and headed 
off berry picking, just out of sheer desperation”, she 
says. 

“I went down there and found that I was 
earning $15-20 per day”, she says.

“The farm I was working on was a very big one…
there was no reception out there and the fires were 
headed that way” she says. “I was out there with 
probably 300-400” other workers.

The over-supply of workers, mixed with a poor 
yield on that particular crop, meant Ms. Trigwell and 
other workers were picking low quality and small 
quantities of fruit each day, working 6-8 hours for 
extraordinarily low rates of pay. 

Ms. Trigwell alleges that the contractors managing 
the fruit pickers on the farm would aggressively yell 
at the workers: “Middle, middle, pick the middle!” 
she said they exclaimed.  

Contractors were alleged to show a callous 
disregard for approaching bushfires 
Having recently experienced the severity of 
northern New South Wales’ bushfires, Ms. Trigwell 
fully understood the dangers and pace of fire. She 
claims that there were fires so close to the blueberry 

orchard she was picking that she “couldn’t see the 
berries because of smoke”. 

“There was no phone reception, we couldn’t get 
alert messages, and [the contractors] wouldn’t let 
us leave”, she says. 

“And I walked out. I didn’t get paid for three weeks’ 
worth of work for that one. I went and did some 
cash work in other farms, and one of those jobs …
they were very good. They paid a very good rate…
they paid $25 cash in hand”. 

She worked on the better paying farm for several 
weeks before deciding to leave the area in search 
for better work. 

Sustained low payment led to  
effective homelessness 
Having already lost her home in the bushfire, and 
now residing in her car, Ms. Trigwell had earned such 
little money during this period that she was unable 
to sufficiently feed herself, nor fill her car with petrol. 

“At that time…no petrol in the car so I couldn’t 
actually drive to another job to get any money”.

At this point, Ms. Trigwell characterised her situation 
as effective homelessness. Though she had a roof 
over her head in the form of a campervan, she was 
unable to afford basics. 

“I couldn’t afford to get a powered site [for 
my campervan]…you’re working all day out in 
the field and unable to have a shower, or get 
to cook hot food”, she says.

Ms. Trigwell felt uncomfortable informing her 
immediate family that “things had gone pear 
shaped”, and instead sought financial assistance 
from close friends currently living overseas. Her 
friends formed a GoFundMe page which sought a 
modest financial contribution to help Ms. Trigwell 
relocate and search for more secure work and 
accommodation. 

CASE STUDY
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Makato, 28, underpaid and coerced into performing  
unpaid  administrative work for a contractor
Makato lost his wallet in the Australian summer of 2019/20, which left him unable for a 
period to access his money saved in Japanese bank accounts. During this period, Makato 
borrowed money and quickly looked for work. Unable to find work in Sydney, Makato 
approached contractors.

CASE STUDY

“I decided to go do farm work because there 
was not much city work” says Makato. 

Makato left Sydney in May for Coffs Harbour. 

“I made a connection with a local contractor 
here, and I kept in touch with him. When the 
season [in Coffs Harbour] began in May I 
travelled here”, he says.

“The contractor is a Korean guy, he lived in 
Australia for 20 plus years.”

“The contractor…he never pays tax, he always 
delayed the payment. He’s always saying that 
he didn’t get paid from the farmer yet, but 
when I asked the farmer, he [says] he’s already 
paid for it”.

Delays in payment, bullying  
and coercion into unpaid 
administrative work

“At first [the contractor] was nice, but after 
that he keep forcing me to work but never 
pays me”, he says. 

Makato claims that his contractor would 
often negatively compare his work to that of 
previous workers the contractor had employed 
in past seasons. 

Makato was then asked to help find other 
pickers for the contractor to employ. 

“I worked for this contractor for three months. 
It was rainy season, I did loads of desk work…
posting ads and contacting the people”. 

Makato was not paid for the administrative 
work, despite sharing with the researchers 
evidence of interactions with over 100 
prospective pickers on WhatsApp. 

“I had over 260 applications on my ads”, he 
stated, referring to ads he had posted on 
various online bulletin boards. 

The contractor told Makato that if he helped 
with the administrative work, he would be able 
to provide Makato an hourly job. Makato claims 
that the hourly job was never offered, and 
after one month, Makato actively sought work 
through with a better employer.

“He only pays me when I’m at the farm”, and he 
wasn’t remunerated for the work he was asked 
to do off the farm.  

Makato stated that he had to asked up to three 
weeks for payment he was owed. 

“I wanted $400-500 per week”, but Makato 
claims he never received that much money. 

Having worked for this contractor for three 
months, Makato shifted to a second contractor, 
who was fairer despite continuing to pay 
Makato less than the minimum casual rate.   

Allegations that the FWO  
were ineffective in Makato’s case 

Makato was aware that he was being 
underpaid, and sought assistance. 

“I asked the Fair Work 
Ombudsman for help. It 
[wasn’t] worth it to go through 
the process. My English was 
not good and it was too 
complicated”.

“The translator was not that good I think”,  
he says.

After a difficult experience engaging the FWO, 
Makato simply moved on to another employer.  

Despite being an experienced picker, 
Makato’s pay continued to be below 
minimum wage
FIGURE 2.33:  
MAKATO’S BLUEBERRY BUCKET

Makato claims to be an experienced picker. 

“I have picked strawberries, capsicums, 
watermelons, mangos, a lot. Blueberries is the 
worst pay. Picking blueberries is the worst”.

“Sometimes I can make more than hourly rate, 
but only when the fields are good”. 

“When it’s nearly peak season, and there’s no 
rain during the week, you can work seven hours 
a day, seven days”.

When asked how much he would earn from 
the 48 hour week in peak season, he claimed 
he would often earn only $350 before tax and 
superannuation.   

Makato also claims that other workers in  
the area have had a much worse experience 
than him. 

“Some other pickers who 
worked with other contractors 
didn’t even get paid at all. The 
contractors just disappear”.

Photo: Edward Cavanough, October 2020.   

Photo: Edward Cavanough, October 2020.   

FIGURE 2.32: MAKATO
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“I was in the middle of nowhere. I had nowhere to 
go. No transport. Not buses around. Nothing. It 
was an awful place.”. 

She described her room as having no windows, 
and with no bedding provided. 

“I was feeling awful. I went to bed. The next day 
was Monday and went to the farm around 7:30 
am. Lots of the people were from Asia; the workers 
didn’t speak English”. 

“We didn’t really say anything to [the 
contractors] because we were afraid… 
on that first day, I did $20. And it was all 
day, from 8 to 4”. 

Sara also claims others working on that farm were 
exposed to abuse. 

“After I met the director [of the farm] he was…
very rude. There was a French guy who wasn’t 
feeling well you know, and he was taking days off 
to rest, and then when he went back the farm the 

supervisor yelled at him: ‘you are not allowed to 
take days off, you should have talked to me’”. 

“I wasn’t feeling that lonely after the first week 
because I met this Japanese guy and his wife…I 
thought if something happens we are going to be 
together”.

Toilet breaks discouraged, and use of 
‘illegal’ migrant labour alleged 
After two weeks, Sara moved to a second premises 
in a more established share house. Her housemates 
included a couple from Malaysia. 

“They told me that they were here for two years 
and they were illegal. If you see people who don’t 
speak English, you think they’re illegal”, Sara says,

“Sometimes they [the contractors] would give 
orders in Malay or in Mandarin and you don’t know 
nothing, and I was like ‘English please’ as I couldn’t 
understand”, she says. 

“I didn’t know anything about [the work 
conditions], I didn’t know the [piece] rate, nothing”. 

Ecuadorian female, 28, consistently underpaid and  
initially isolated in low-quality AND remote accommodation
Sara72 is a 28 year old Ecuadorian Working Holiday Maker, who arrived in the  
Coffs Coast area in mid-July.

“If you don’t work you don’t get money so people 
rather work every day as many hours as they can to 
make money”. 

Sara’s first weeks as a blueberry picker were based 
at a farm in Valery, around 45 minutes southwest 
of Coffs Harbour. The researchers travelled to the 
farm, identifying a large and remote facility located 
at the end of an unsealed road and with poor phone 
reception. 

Sara also noted that toilet and rest breaks were 
discouraged by contractors. 

“The [blueberry orchard at Valery] is so huge so the 
toilets are far away from the row [of fruit trees]”.

When she asked for a toilet break, she alleges that 
“[the contractors were like ‘no sorry, go to a place 
where there is no people…and I was like ‘are you 
serious’?”.

New beginning with a better employer,  
but subminimum wages continue 
Similar to other workers in the area, Sara endured 
these poor conditions while awaiting a more 
comfortable and better paid position with 
another employer in the area. She has since found 
employment, but still regularly earns well below 
the minimum wage.

FIGURE 2.34 SARA’S PAYSLIP 
FOR THREE DAYS WORK 
BETWEEN 20 AND 26 JUNE, 
2020. ON THE 20TH OF JUNE, 
SARA CLAIMS SHE WORKED 
FOR MORE THAN 6 HOURS, 
BUT ONLY RECEIVED $22 PAY. 
FOR 18 HOURS WORK THAT 
WEEK, SHE RECEIVED JUST 
$143 BEFORE TAX, FOR AN 
EFFECTIVE RATE OF $7.95 
PER HOUR. 

Source: Supplied.
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Jessica was immediately exposed  
to sub-standard accommodation  
Jessica was met by her employer when she first 
arrived in the region.  

“I got to Coffs Harbour, got picked up...they took me 
to the house and they didn't really explain anything...
the house was pretty decent but they crammed four 
beds in one room. They had a downstairs bit, an open 
space area...they put two beds there too”, she says. 

“So yeah it was sort of a studio but it was really 
crap...we complained about this because we were 
all paying $140 for the share house, and there was 
mould everywhere.”

“We had some s**t situations...our [employer] was the 
tenant...he would come and go as he pleased, he’d 
keep letting himself in. The landlords would come in 
without giving us a heads up”, says Jessica. 

“So it was all pretty shady...when it was time to 
collect rent they’d always ask for cash”. 

“We looked into it and we were supposed to get 
receipts every time we paid rent and that wasn’t 
happening”. 

“We had two fridges amongst 14 people...
it wasn’t enough. We just had to make do 
because we were all struggling”

Jessica experienced much lower pay  
and less working days than promised
When she commenced working, Jessica quickly 
realised the pay and amount of work on offer were 
not what was originally promised. 

“We had a [labour hire] contractor called [name 
omitted]...one of the worst contractors ever. I think 
he has a couple of businesses and contracts all over 
Coffs Harbour”,  she says. 

“He was ok at the beginning, but most of us were 
not really getting work because the season hadn't 
started. There were so many ads from [the labour 
hire contractor] saying ‘come on down to Coffs 
Harbour, we’ve got full time work earning 700-1000 
per week picking blueberries’…so you know obviously 
people are drawn to that even though it’s all bulls**t”. 

“It was a massive scam to get people to come [to 
Coffs Harbour], fill the house as much as possible. 
But there was no work to do”, says Jessica. 

‘The picking was really terrible at the beginning…
In the first couple of works I probably made like a 
hundred dollars” 

“You can’t make any money like this but it was all like 
a scam cos you've got people posting things saying 
$700-1000 a week when its literally like $100. The 
most I ever got paid one week was $700. As a WHM 
no matter how much you earn you’re taxed 15 per 
cent of anything you make...you can't really make 
any money. One time I had to transfer myself money 
because I can't live”. 

“We all just wanted to get our days done...
we were desperate.”

Labour hire contractors  
and farmers were abusive
Jessica also had bad experiences on the farms 
themselves.  

“The farmers...they were really horrible as well. If you 
dropped any berries on the floor they’d scream at 
you and tell you to go home”.

“Sometimes you'd go to the farm and the berries are...
really s**t...you can't really make any money and you 
have to stay there all day. [Our labour hire contractor] 
would get pissed off [if we wanted to leave work] and 
we wouldn't get work the next day” she says. 

British female, 24, lured to region with promise of  
$700-1000 a week, but underpaid and stuck in crowded,  
expensive accommodation 
Jessica73 is a 24 year old British female who worked in the Coffs Coast blueberry 
industry between May and September, 2020. She travelled to the area after seeing job 
advertisements online promising the opportunity to earn up to $1000 per week. Her 
experience, however, typified the low rates of pay, poor accommodation, and even verbal 
abuse often seen in the area. 

“Most people don't really realise all the s**t 
that people have to go through to get their 
88 days...it is like slave labour. “
“It is kind of like prison….like prison guards walking up 
and down. Everyone [of the WHMs] was really pissed 
off and upset towards the end [of their 88 days]. As 
soon as anyone completes their days, they're gone”. 

“Also, it was a bit shady with the payslips cos some 
people didn't get paid properly…I had a day missing 
on mine but I only picked 4 kg [that day] and we left 
because it was raining...but they didn’t pay us for that”. 

Jessica alleges one farmer gloated about 
profits while underpaying her 
Jessica’s experience was exacerbated by what she 
alleges was boasting by her employers about how 
much money they were earning. 

“Everything revolved around money. Our contractor 
was so annoying with cash. He was just money 
hungry”, she says.  

“On [one] farm, [the farmer] paid our labour hire 
contractor 25 per cent of what he makes. One week, 
he paid [my labour hire contractor] 50k”.

“[The farmer] actually showed me his bank statement 
one time...and he’s like at the beginning I make about 
60-80 grand a week...when it gets to peak season 
I make 150-200k a week…he is happily showing me 
the Commonwealth Bank receipts. And I said ‘you’re 
happily paying me $6 per bucket [$3/kilogram]!?’” 
she says. 

Jessica is continuing to complete her 88 days, but 
has since moved to a cucumber farm in northern 
New South Wales, which is paying her the casual 
award rate of $24.36 per hour. 

FIGURE 2.35  
JESSICA’S PAYSLIP FOR 
THREE DAYS WORK 
BETWEEN 20 AND 26 
JUNE, 2020. ON THE 
20TH OF JUNE, SARA 
CLAIMS SHE WORKED 
FOR MORE THAN 6 
HOURS, BUT ONLY 
RECEIVED $22 PAY. 
FOR 18 HOURS WORK 
THAT WEEK, SHE 
RECEIVED JUST $143 
BEFORE TAX, FOR AN 
EFFECTIVE RATE OF 
$7.95 PER HOUR. 

Source: Supplied.
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In their own voices,  
pickers of all backgrounds tell  
a story of underpayment 

“I was working with a contractor in 
blueberries. Different small farms. My best 
day was 24.1kg andearned about $70.”
28 YEAR OLD MALE FROM GERMANY. 

“It’s actually full on slave labour and a 
struggle especially with the negative view 
of backpackers in general right now”
21 YEAR OLD FEMALE  
FROM THE UNITED KINGDOM. 

“88 days a slave, that’s for sure…we got 
paid a full week, 7 days $300.”
21 YEAR OLD FEMALE FROM ITALY.

“It’s just so bad , but I don’t have any other 
choice. It’s sad and felt being used like 
modern slavery”
28 YEAR OLD MALE FROM THE NETHERLANDS. 

“Good experiences were definitely just 
the experience as a whole living in a 
working hostel, making loads of friends, 
all working together, Coffs Harbour in 
general is beautiful, [hostel name omitted] 
is a brilliant working hostel with a very 
nice and helpful manager and staff. 
Bad experience was all of the different 
contractors trying to promise you money 
from blueberries and some of them aren’t 
even ABN registered and pay so so low 
per kilo. I worked with 2 contractors 
getting no days and no money until I 

came across [employer name omitted] 
who would sign you off on rainy days and 
would pay more than other farms even 
though it was just enough to cover bills 
and we were working 6 days a week. Farm 
work resembles slave labour.” 
26 YEAR OLD FEMALE  
FROM THE UNITED KINGDOM. 

“I sign contract for maintenance and 
after 3 months, they tell you, you pick or 
you leave. That it, they pick sometime 11 
hours per days, 6 days a week, if you want 
money you can have it but you really have 
to want it. Sometime the price for punnet 
is 52 cents for raspberry and sometimes 
it's 1. 05 dollars per kilo of blueberry, 
welcome to [employer name omitted]  
you can compete how you have to make 
during the day to make money, of course 
is sometime better like 70 cents per 
punnet is good for raspberry and 3 dollars 
is good per kilo for blueberry.” 
23 YEAR OLD FEMALE FROM FRANCE. 

“This is my third season picking berries, 
now I can say I'm an "experienced" picker 
and I'm fast but this year the prices are 
way below under minimum wage. Before 
by this company everyday they would 
adjust the price with the average picker 
but this year they set a price without even 
checking the conditions of the field.”
31 YEAR OLD MEXICAN FEMALE. 

“I got paid better when I changed from a 
contractor to [employer name omitted].”
30 YEAR OLD GERMAN FEMALE. 

“Farm owners are good with me, where 
I worked here, but some contractors and 
farm owners are not right with people 
sometimes, some of my friends got bad 
experiences.”
28 YEAR OLD MALE FROM REUNION. 

“The contractor was temperamental and 
continually threatened not to pay his 
workers.”
24 YEAR OLD FEMALE  
FROM THE UNITED KINGDOM. 

“The only thing that makes the farm 
picking worthwhile is meeting new people 
and making friends. The bad side is using 
up your savings that you worked hard for 
to pick berries.”
25 YEAR OLD FEMALE FROM IRELAND. 

“Good side is you meet a lot of people and 
make friends, bad side you have to use a 
lot of your savings to be here.”
26 YEAR OLD FEMALE FROM IRELAND. 

“The only thing that makes the farm 
picking worthwhile is meeting new people 
and making friends. The bad side is using 
up your savings that you worked hard for 
to pick berries.”
26 YEAR OLD FEMALE FROM IRELAND. 

“Some contractors they scale right kilo, 
some they adjusted the scale so they 
can steal 100-200g each sending fruit. 
Someday good fruit, someday really bad 
fruit but they pay the same piece rate, 
someday [I earn] $30-40 [and] spend 8 
hours at work.”
26 YEAR OLD FEMALE FROM VIETNAM. 

“Most of the farmers/contractors in 
this area doesn’t pay superannuation. 
sometimes even taxes as well. Dodgy farm 
work area.”
28 YEAR OLD MALE FROM JAPAN. 

FIGURE 2.36  QUALITATIVE EVIDENCE OFFERED BY RESEARCH SUBJECTS, COLLECTED 
THROUGH A TARGETED DIGITAL SURVEY BETWEEN OCTOBER 1-20, 2020.
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Exploitative Techniques 
Alleged & Observed 
Numerous workers allege they are not 
being paid for picking ‘jamming fruit’

Blueberry and raspberry pickers are typically 
asked to pick fruit of a certain quality, while 
discarding the remainder of the fruit. However, 
multiple workers based in Mullaway, slightly north 
of Woolgoolga, also described being asked to 
pick ‘bad’ fruit, separate that fruit into different 
buckets, and hand in that fruit alongside the 
fruit that is suitable for eating. This is typical in 
raspberry picking, where lower quality fruit can 
be utilised in the production of jam, and is worth 
collecting. 

Many of the Mullaway group of workers are 
completing their 88 day requirements at one 
of the largest berry companies in the region, 
a business which has both blueberry and 
raspberry crops. 

One research subject working at that farm stated 
that “even if we were just paid $1 per kilogram for 
the bad fruit, it would be better than nothing”. 

The researchers are unable to independently 
verify these claims. But they demonstrate 
a resentment by some workers with their 
conditions, driven by a belief that they are being 
forced to collect fruit without pay. 

Labour hirers coercing workers into 
unpaid administrative work 

One subject, noted above, alleged that he was 
coerced by a labour hire contractor into working 
for many hours advertising for picking jobs, and 
hiring other workers. The worker alleged that he 
did this work for one month without receiving 
any pay. The worker explained that he felt 
coerced into doing that work, and was offered 
a highly desirable hourly-paid position at some 
point, which never materialised. 

Workers allege piece rate fluctuations 
are arbitrary, and designed to minimise 
net pay

The nature of piece rate payments in the 
blueberry industry, in particular, is that the rate 
of pay fluctuates considerably each day. Some 
participants noted that pay has been as low 
as $1.50 per kilogram of fruit picked, but can 
exceed $5 per kilogram. These fluctuations are 
daily, and attributable to ‘market rates’. Workers 
claim that when the fruit is easier to pick, the 
piece rate is lowered, and when the quality and 
yield of fruit is lower, the piece rate is marginally 
higher. For some workers, this daily fluctuation 
saw their overall pay consistently remain below 
the minimum wage, and far below the expected 
minimum for an ‘average competent employee’ 
picking fruit as per the Horticulture Award, which 
should sit at $28.02 per hour. 

Workers are often required to purchase 
their own blueberry buckets

Workers noted, often with incredulity, that some 
contractors would request that the buckets into 
which the blueberries would collected must 
first be purchased by the employee for a fee 
of $10. This does not occur on most farms, but 
is seen as an exploitative technique deployed 
by a number of rogue labour hire contractors 
operating in the region. 

Transportation to and from farms  
can be expensive for workers

Workers are often required to be transported 
in a shared car or minibus organised by their 
contractor. The rates stipulated for this service 
range between $5-10 a day, and the driving is 
typically performed by workers themselves, 
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who receive payment for the service. For some 
workers, there is little to no choice in paying for 
this service, which ultimately deducts up to $70 
per week from the workers’ net pay. 

Workers speak of a ‘three strike’ 
system with a major regional 
employer, which may threaten future 
employment in other locations

One of the region’s major employers is said to 
have implemented a ‘three strike’ rule, through 
which feedback tickets are issued, and poor 
feedback can lead to either a termination of 
employment, or inability to secure roles in other 
locations operated by the same company. 
The practice demonstrates that way in which 
employers can utilise the power imbalance 
inherent in the 88 days program to encourage 
pickers to continually work.  

At times, workers feel it may not be worth 
working a certain day given the low-yield section 
of crop they have been asked to work, or some 
might wish to take a rest or sick day when 
expected to work. While employers are willing 
to offer rest days, some individual workers, 
interviewed in the Mullaway group, cited their 
concerns — real or perceived — that if they did 
not work on a certain day, it might impact their 
feedback slips, and potentially undermine their 
employment prospects, and therefore their visa. 

Accommodation providers  
make considerable sums off  
migrant worker tenants

While there are four popular hostels in the area, a 
vast majority of WHM’s in the Coffs Coast region 
reside in share houses. These are often organised 
by the labour hirer, and cost between $120-150 
per week for each tenant. 

The lead researcher travelled to one case study 
share house in Mullaway, a small beachside suburb 
north of Woolgoolga. The accommodation 
consisted of four individual residences in a single 
compound, with a total population of 45 residents 
spread across the four premises (three houses 
with 12 people, and one with 9). Most residents 
share 4-bed dorms within otherwise conventional 
residential premises. One resident alleged that 
the landlord permitted two additional residents 
to sleep in their cars in the house driveway, while 
charging the driveway tenants the same rate 
($125 per week) because they would be allowed 
to use the amenities in the house. 

The owner of the Mullaway share house was 
charging $125 per week for the accommodation, 
or $500 per room per week. For the three 3 
bedroom houses, this equates to a rate of $1500 
per week, with the three bedroom house with 9 
residents earning the landlord $1125 per week. 
The median price of available homes for rent in 
Mullaway is $480 per week.

FIGURE 2.37  MEDIAN RENT IN MULLAWAY VS THE PRICE PAID FOR BY WHMS RENTING A SHARE 
HOUSE IN THE SAME SUBURB

FIGURE 2.38  A CONVERTED SHIPPING CONTAINER IN ARRAWARRA, NEW SOUTH WALES. THIS 
CONTAINER HOUSES 4 PACIFIC ISLANDER WORKERS IN THE COFFS COAST AREA UNDER THE 
SEASONAL WORKERS PROGRAM.  EACH BED IN THE SHIPPING CONTAINER DORM COSTS $120 PER 
WEEK, RESULTING IN A SINGLE SHIPPING CONTAINER BEING RENTED OUT FOR A SIMILAR PRICE TO 
A THREE BEDROOM HOUSE IN THE SAME SUBURB.

Source: Author Analysis. 

4-bed dorms in shipping containers costing $480 per week

In addition to larger share-houses, the lead author also observed substandard accommodation provided for 
predominately Tongan and ni-Vanuatu workers based in Arrawarra – a community north of Woolgooga – 
who are in the region under the Seasonal Workers’ Program. The community of seasonal workers based in 
Arrawarra live in converted shipping containers, which each have two bunk beds and cater for four residents.  
A resident present at the facility told the lead author that the premises catered for 90 individuals, all from 
Pacific Island nations, with the standard of the accommodation varying considerably between shipping 
containers.  

Each tenant pays $120 per week for one of four beds in the dormitory, plus $50 per week in transport 
fees to and from their worksite. The accommodation within the campus is considerably lower quality than 
comparably priced accommodation in Arrawarra township or other neighbouring communities.

Photo: Edward Cavanough, October 2020.   
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Conclusion

While increasingly well understood, the exploitation of 
migrant workers remains unaddressed in Australia. 

Though COVID-19 has imposed some challenges on labour supply in 
the regions, this has been ameliorated on the Coffs Coast, which has 
seen a continued inflow of migrant workers — predominately WHMs 
— throughout 2020. During this period, the standard dynamics that 
lead to exploitation and underpayment in the area have continued. 

The unfortunate truth is that this report adds to a growing pool 
of evidence that demonstrates the prevalence of wage theft in 
Australia, and in particular, the underpayment of migrant workers. 
And while government commissioned research has demonstrated the 
prevalence of migrant worker exploitation in Australia, only piecemeal 
efforts have been made to address the issue. 

This report has identified case studies demonstrating the gross 
underpayment of migrant workers, the callous disregard for worker 
safety, and a high rate of nefarious labour-hire in the Coffs Coast 
region’s blueberry industry. What was found demonstrates that, even 
during the pandemic, nefarious actors operating within Australia are 
willing to subject foreign and domestic workers to illegal wages and 
poor conditions for their own economic advantage. 

While not every employer is doing the wrong thing, too many are. 
Ultimately, the illegal practices observed in this report do a disservice 
not only to the workers who are being underpaid, but to Australia’s 
reputation.

This report further illustrates how the WHM program has transformed 
from a policy aimed at facilitating cultural exchange, to a program 
that is primarily used to meet labour demand in regional Australia. 
WHMs should be returning home as ambassadors of Australian 
culture and society, but the widespread exploitation of this cohort of 
workers is instead creating a generation of young foreign nationals 
whose predominate experience of regional Australia is one of 
underpayment and poor working conditions. 

Without serious government intervention, the WHM program will 
continue to be exploited — on the Coffs Coast and elsewhere — 
to the detriment of all WHMs in Australia, the reputation of the 
horticulture industry, and Australia more broadly. 
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Industry Number of 
advertisements

Average 
advertised 
hourly rate

Average Award 
minimum hourly 
rate

Proportion of 
advertisements 
with belowAward 
rates of pay

Hospitality 86 $13.60 $19.39 97%

Cleaning 37 $17.26 $18.66 65%

Transport 16 $17.72 $18.98 56%

Retail 13 $14.08 $19.38 85%

Construction 13 $20.54 $21.90 62%
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Introduction
At time of writing migration to Australia is at an all-time 
low. Many nations have begun their roll out of vaccines 
for the COVID-19 virus however the pandemic still poses 
a serious threat to lives and economies. To limit the 
spread of the virus in Australia the federal government 
has continued its restriction on international arrivals and 
particularly its halt on immigration to Australia. Many 
industry representatives including those advocating 
for the horticultural industry have complained the 
limits on migration are severely impacting their ability 
to attract workers and as such their ability to harvest 
produce. In contrast, employee advocates believe ready 
labour is available in the form of increased numbers 
of unemployed local workers and the horticultural 
industry is struggling to attract workers because it 
has a preference for vulnerable migrant workers who 
are easily exploited with illegally low wages and poor 
conditions. 

This report reveals exploitation of migrant workers in 
the horticultural sector has continued during the period 
of the pandemic and it is severe, despite the ongoing 
commentary labour shortages. The Horticulture and 
Wine Industry awards allow farmers to pay workers 
either a piece rate, according to how much they 
picked, packed, pruned or an hourly rate1. Year after 
year horticultural workers report employer exploitative 
practices backed by piece rate agreements. Recent 
reports have provided evidence of migrant workers 
earning as little as $3 per hour through the piecework 
system.2

This report is part two of ‘Wage Theft, The Shadow 
Market.’3 Part one was released by Unions NSW 
in December 2020 and included the audit of jobs 
advertised below the minimum wage outside the 
horticulture industry. This report includes a review of 
1,000 job ads for positions in the horticultural industry. 
Ads were predominately in English, Chinese, Japanese 
and Korean, and an overwhelming majority (88%) 
offered a piecework rate. Analysis suggests over 96% 
of the piece rates advertised would not allow a worker 
to earn the national minimum wage, and in several 
instances, workers would earn less than $1 an hour.

Recent Government enactments mistakenly focus on 
diversifying the regional workforce to ensure labour 
supply for regional businesses. They do not address the 
problems at the core of the horticulture industry, labour 
exploitation, poor working conditions and wage theft. 
Incentives to diversify the regional workforce with local 
workers are a ‘low-hanging fruit approach’ to address 
labour distribution imbalances. This approach will not 
attract workers towards an industry that already has a 
reputation for underpayment and exploitation.
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• 24%, 10% and 29% of the ads for zucchini 
picking would allow a worker to earn $10 to 
$12, $13 to $14 or$15 to 16 an hour, respectively;

• 5%, of the job ads for raspberry picking would 
allow a worker to earn less than $2 an hour, 
while 5%, 15% and 25% would allow a worker to 
earn $3 to $5, $10 to $12 or $15 to $16 an hour, 
respectively;

• The lowest piece rates were identified 
in Bundaberg, with 80% of the jobs ads 
advertising a rate that would allow a worker to 
earn less than $2 an hour. Similarly, 78% of the 
job advertisements in Caboolture and Beerwah 
would enable a worker to earn under $2 an 
hour. 71% of picker job ads for Banksia Grove 
also offered rates that would lead to earn less 
than $2 an hour.

3 Create a firewall between the Fair Work 
Ombudsman (FWO) and the Department of 

Home Affairs (DHA), so that vulnerable workers 
are not prevented from taking action against 
their employer for fear of visa cancellation or 
deportation.

Key findings
• 88% of the ads for jobs audited offered wages 

by piece rate;

• 96% of the piece rates advertised would not 
allow a worker to earn the national minimum 
wage;

• 65% of the ads for strawberry picking and 22% 
for grape picking would allow workers to earn 
less than $2 an hour;

• 33% of the ads for blueberry picking would 
allow a worker to earn $10 to $12 an hour, and 
43% would allow an employee to earn $13 to 
$14 an hour;

• 64% of the ads for capsicum picking would 
allow a worker to earn $10 to $12 an hour;

Recommendations

1 To amend the Horticulture and Wine Industry 
awards to guarantee a minimum wage to all 

workers in the sector. Piece work rates should 
be abolished due to compelling evidence of their 
systematic misuse to exploit workers and their 
inconsistency with minimum wage guarantees 
contained in modern awards covering other 
industries.

2 The regional work placement requirement for 
working holiday makers to extend their stay in 

Australia by 12 months should be lifted so as to 
reduce pressure that prevents temporary migrant 
workers from reporting exploitation.
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Part 1
Methodology
Commencing in 2017, this is the third year that 
Unions NSW has conducted an audit of jobs 
targeting migrant workers and advertising below 
the minimum wage. From late-December 2019 to 
early September 2020, more than 1,000 ads, for 
positions in the horticultural industry were reviewed.

The research, Wage Theft: The Shadow Market in 
the Horticultural Industry used fundamentally the 
same methodology as part one, Wage Theft: The 
Shadow Market, although given the prevalence of 
job ads offering piece rates this review included 
additional interviews with workers and focus 
groups were also necessary to establish the levels 
of underpayment.

The job ads reviewed were all distributed 
through online channels, with the majority found 
on Facebook community groups targeting 
backpackers and fruit pickers. In a recent survey 
of 1,000 workers in the horticultural industry 
conducted by Unions NSW, over 50% of the 
respondents indicated that they had found their 
job online and 35% through Facebook.

The audit was conducted by a multilingual and 
multidisciplinary group of eight researchers, under 
the supervision of a senior employment lawyer. 
Researchers joined over 70 community Facebook 
groups, specifically for backpackers and farm 

work job hunting. The majority of job ads for roles 
in the horticultural sector were written in Chinese, 
Korean, Japanese or English.

Additionally, researchers audited the most popular 
websites used by Chinese and Korean speakers, as 
directed by information gathered through migrant 
community focus groups and Gumtree ads. 
Figures 1 and 2 provide examples of websites and 
social media channels used by migrant workers to 
find jobs in the horticultural industry.

Researchers used coding, data extraction, online 
alerts and other IT methods to audit the highest 
number of ads possible. Of the 1,008 jobs reviewed 
88% offered wages by piece rate, and employers 
were contacted in cases where the advertised 
piece rate was unclear. Piece rates offered were 
usually approximated to payments per kilogram.

Importantly, ads that did not provide a rate of pay 
and repeated jobs ads in the same platform or 
cross–platforms, were excluded from the analysis. 
Advertised rates of pay were compared with the 
legal wage, according to the relevant Award 
for the horticultural industry and the national 
minimum wage.

Figure 1. Example of farm worker jobs search social media channels

101

101



6

59%

10%

11%

20%

LANGUAGES

Korean

English Japanese

Chinese

Characteristics and number of ads

Figure 2. Examples of focus group findings of popular social media groups and websites 
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www.
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Hojubada www.yeeyi.com

Coffs Harbour
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backpacker 

group

Koreans in 
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The audit examined over 1,000 ads published on 
social media platforms between December 2019 
and early September 2020, advertising positions in 
the horticultural sector. A significant decline in the 
number of job ads was found during the COVID-19 
lockdown period, particularly from March to April. 
An increase in the number of positions advertised 
was observed in July and August (426), accounting 
for 42% of the ads audited.

The research analysed ads for positions related to 
17 crops, with the majority being for positions for 
strawberry (34%), blueberry (30%), grapes (10%), 
zucchini (5%) and raspberry (3%) picking.

Contrary to findings in other industries, a 
considerable number of the ads reviewed were 
written in English (59%), following by Japanese 
(20%), Chinese (11%) and Korean (10%) (Figure 3).

The ads reviewed positions in over ten locations, 
including Coffs Harbour (29%), Caboolture (15%), 
Bundaberg (13%), Beerwah (9%) and Mildura (4%).

Figure 3. Ad languages 
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Audit Results
Previous reports and audits have uncovered 
systematic underpayment and wage theft of 
workers in Australia. In the horticultural industry, 
the National Temporary Migrant Workers Survey 
2017 reported that 15% percent of fruit and 
vegetable picking and farm related workers were 
paid $5 an hour or less, while 31% earned only $10 
an hour or less. Of all the workers surveyed across 
different industries, those in crop planting, picking, 
sorting and packaging were the most underpaid.4

Unions NSW’s audit confirms the levels of 
exploitation in the horticultural industry reported 
in academic research remains unchanged, despite 
farm sector’s claims of labour shortages.

Payment arrangements such as piece rates were 
conceived to encourage and reward greater 
productivity in the industry, however this audit 
reveals that employers systematically misuse piece 
rates to underpay horticultural workers. 96% of 
the piece rates reviewed would not allow a worker 
to receive the national hourly minimum wage of 
$19.84 per hour (Figure 5).

The percentage of ads offering hourly rates 
below the minimum wage are likely to be higher if 
comparing the advertised rate with the $24.80 and 
$24.73 award wage for casuals established in the 
Horticulture Industry and Wine Awards, respectively.

The Horticulture and Wine modern awards state 
that piece rates must enable an average competent 
employee to earn 15% or 20% more than the award 
hourly rate, respectively. However, to assess the 

Under the Horticultural and Wine Industry awards, 
an employee can agree with their employer to be 
paid a piecework rate or an hourly rate. Under 
the piecework rate, an employee’s earnings are 
based on the amount they have picked, packed 
or pruned. The rate must allow the ‘average 
competent employee’ to earn at least 15% or 20% 
more than the hourly rate established under the 
horticulture or wine award, respectively. 

As illustrated in Figure 4, unsurprisingly, an 
overwhelming number of the ads reviewed offered 
piece rate arrangements. The audit revealed farm 
employers vastly prefer piecework over hourly 
rates. 88% of ads advertised piece rates, while only 
12% offered an hourly rate.

Figure 4. Percentage of ads advertising 
a piecework rate

Figure 5. Percentage of job ads advertising  
piece rate positions below the minimum wage

12%

88%

Hourly ratePiece rate

12%

88%

Hourly ratePiece rate

4%

96%

Over $19.84Under $19.84

4%

96%

Over $19.84Under $19.84

‘average competent employee’ is not an easy 
task, as there is no clear standard for the industry 
or its subsectors regarding the performance 
expected from the average competent employee. 
Assessment can lead to different outcomes, 
depending on the employee’s level of experience on 
a specific farm, stability of the workforce, crop type, 
terrain conditions and the size of the enterprise, 
among others. Furthermore, even farms with 
the same crop and location may have a different 
standard for ‘average competent employee’.
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Figure 6. Example ad advertising 
a piecework rate 

Temporary migrants under the Working Holiday 
Makers Program (WHMs) undertake the majority 
of the work in the horticulture sector and most do 
not have previous experience in the industry. Their 
level of training is limited to a period of 88 days or 
six month period, which is the length of farm work 
required under their visa to gain a second or third 
year in Australia. During their farm work period, 
most report little improvement in their wages and 
under the piece rate work system, are unable to 
ensure a minimum wage.

Figure 7. Piece rate focus groups findings

 

  

CROP
LOWEST

HOURLY RATE
AVERAGE 

HOURLY RATE
LOWEST NUMBER OF KG 

PICKED PER HOUR

  

 

 

Blackberry $7.81 $15 0.45

Blueberries $1.25 $15 0.75

Raspberry $6.30 $15.52 0.5

Cherry $6.25 $16 2.7

Strawberry $4.80 $14 1.42

Apple $7.30 $16 30

Dragon fruit $9.90 $12.20 5.71

Pear $10 $11 5

Peach $4.10 $14.37 15

Avocado $6.36 $13 50

Mango $14 $17 25

Grape $4.90 $12 2.5

Capsicum $8 $17 10

Eggplant $15 $19 100

Onion $18 $19 51

Tomato $8 $17 -

Zucchini $9 $16 60

Average earned hourly rate
Between December 2019 and early September 
2020, Unions NSW researchers interviewed over 
100 horticultural workers, enquiring as to the 
average hourly rate earned per eight hour workday. 
Information on over 17 crops was collected and 
grouped per crop. The average and lowest hourly 
rates earned were able to be identified, and 
none met the minimum legal wage. The lowest 
hourly rates earned by workers were in $1.25 for 
blueberries, followed by $4.10 for peaches, $4.80 
for strawberries and $4.90 for grapes (Figure 7). 
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Figure 8. Example piece rate agreement 

Helei is a 30-year-old working holiday visa holder from Taiwan. She worked on the  
Robinvale grape farm in Victoria from March 2020 until June 2020 under a piece rate 
agreement, to fulfil her 88 day farm work requirement. When she started to pick grapes, 
she earned about $40 a day for 8 hrs work, and was required to pay $100 per week to 
her employer for rent. After several weeks, her speed increased and she was able to pick 
around 200 kg/day, which earned her an extra $10 a day ($50/day in total).

Helei summarised the breakdown of pickers daily income on her farm:
• 20% earned less than $30 per day 
• 25% earned $31 - $50 per day
• 25% earned $51 - $100 per day
• 30% earns more than $100 per day

Helei considered it very unlikely that a working holiday maker could earn $100 a day, with 
just 88 days of experience.

CASE STUDY: HELEI
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A disaggregation of the piece rates advertised in 
the ads reviewed by Unions NSW per crop revealed 
in several crops, underpayment of less than $2 an 
hour was not rare. 

65%, 22% and 5% of the job ads for strawberry, 
grape and raspberry picking, respectively, would 
see a worker make under $2 an hour.

Figure 9. Example of payslip - average competent employee 

33%, 64%, 24% and 15% of the ads for blueberry, 
capsicum, zucchini and raspberry, respectively 
would see a worker earn $10 to $12 an hour. 

43% of the ads for blueberry picking and 10% of 
those for zucchini picking would allow a worker 
to earn $13 to $14 an hour. 25% of the ads for 
raspberry and 29% of those for zucchini picking 
would see a worker earn $ 15 to $16 an hour.
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Figure 10. Piece rate ranges per crop 

Capscicum

Raspberry

Strawberry

Blueberry

Zucchini

$6 to $9 19 Plus Under $2

$10 to $12 $13 to $14 $15 to $16 $17 to $18 $3 to $5

33% 43% 12% 5%

26% 7% 65%

24%

15%

64% 9% 18% 9%

25% 5% 5% 5%45%

10% 29% 38%

Piece rates per location
As shown in Figure 11, the lowest piece rates were 
identified in Bundaberg, with 80% of the jobs 
advertising a rate that would see a worker earn 
less than $2 an hour. This is consistent with media 
reports suggesting high levels of exploitation 
across the area. 

Figure 11. Piece rate ranges per location 

$3 to $5 $6 to $9 $19 Plus Under $2

Bundaberg

Beerwah

Caboolture

Banksia Grove

19% 78%

19% 78%

29% 71%

20% 80%

Similarly, 78% of the ads advertising jobs in 
Caboolture and Beerwah would allow a worker 
only to make under $2 an hour. Additionally, 71% of 
Banksia Grove job ads offered rates that would see 
a worker earn less than $2 an hour.
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Figure 12. Lowest piece rates per location 

Figure 13. Temporary migrant warning about  
exploitative piece rate in strawberry picking

1. Caboolture: 0.56

2. Beerwah: 1.4

3. Bundaberg: 1.68

4. Stanthorpe: 1.68

5. Mildura: 1.8

6. Coffs Harbour: 1.86

Ellen is a 26-year-old working holiday 
visa holder from Taiwan. She worked 
for a month on a cherry farm in 
Cobram, earning $8 to $9 an hour, 
for picking 30 kg a day. She stressed 
the salary was not enough to allow 
her to pay her living expenses, and 
was disappointed she could not earn 
close to the $1000 a week, which the 
Facebook job ad suggested.

CASE STUDY: ELLEN
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Underpayment piece rate  
vs ads language 
As mentioned previously, the majority of reviewed 
ads were written in English (59%), following by 
Japanese (20%), Chinese (11%) and Korean (10%). 
See, Figure 5. However, the analysis does not 
suggest piece rates were substantially lower in 
ads written in languages other than English. 100% 
of the ads in Chinese advertised piece rates that 
would not allow a worker to earn the national 
minimum wage, as did 98% in Japanese, 96% in 
English and 88% in Korean.

Figure 14. Underpayment piece rate per language 

$19.84 Plus Under $19.84

Chinese

Japanese

English

Korean

4% 96%

98%

88%12%

100%
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Migrant workers views on piece rates

“
Please be fair to all humans in Australia, no matter which country they’re from! Please 
set clear rules for paying hourly rates for all pickers! No more piece rates! No more 
grey areas, which allow dodgy contractors to do the wrong thing! Please do the hiring 
directly and don’t try to hire ‘contractors’ in order to avoid paying taxes!

“
Lots of blueberry farms in Coffs Harbor pay low piece rates. Plus, the fruit is sparse 
and they hire lots of people. They also post very misleading advertisements on every 
Facebook job seeking group.

“
Piece rates are a form of abuse. We don’t earn much, and farmers should be forced to 
pay a minimal hourly wage. They could provide incentives to make us work more, but 
we should all be paid a minimum wage.

Nadia Wang was a working holiday maker from Taiwan, who worked throughout December 
2019 and January 2020 picking strawberries.

She indicated that she had been badly exploited by the foremen, who were contracted 
by the farm owners. She was forced to work during harsh weather, including rainy days, 
and was threatened with their payslips being withheld if they complained about the poor 
working conditions. She remained silent and endured so she could apply for her second 
year visa.

She also reported the pickers did not have a toilet in their workplace and were not given 
time to drink water.

70% of the pickers in her workplace were making less than $10 an hour and more than half 
were working to fulfil their 88 days farm work requirement.

Nadia believed the piece rate is problematic because in reality, the amount workers can earn 
is not dependent upon how skilful or experienced they are.

The income of pickers depends on numerous factors, such as the weather, management 
of the farm and the density of fruit on the terrain. “Piece rate work is unable to ensure that 
workers are paid the minimum legal wage.”

CASE STUDY: NADIA
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Underpayment ads offering 
hourly rate

Figure 15. Percentage of underpayment -  
ads offering an hourly rate

32%

68%

Minimum wage or above

Below minimum wage

32%

68%

Minimum wage or above

Below minimum wage

Only 12% of the ads reviewed offered an hourly 
rate, with the average offered being $18.53. This 
is below the national minimum wage of $19.84. 
The level of underpayment in the hourly rate ads 
is likely to be higher if compare with the relevant 
casual award rates of $24.80 and $24.73 for the 
Horticulture and Wine Industries, respectively.

These comparisons do not account for the required 
unpaid overtime reported by some workers due to 
weather conditions.

In almost 70 percent of ads offering an hourly rate, 
the wage was below the National Minimum Wage.

Catalina applied for a 
picker job though the 
Harvest Trail. It wasn’t 
until the end of her first 
day that she was told 
she would only earn $15 
per hour. When Catalina 
told the contractor that it 
was illegal, he threatened 
to not provide payslips 
or payment at all. 
The accommodation 
provided by the 
employer had no 
bathrooms or showers.

CASE STUDY: CATALINA
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Figure 16. Examples of ads offering hourly rates 
below the minimum wage 

Figure 17. Example of accommodation provided 
charging $165 per person weekly

Other forms of exploitation
Accommodation
Due to the lack of regulation of secondary services, 
the bundling of wages to secondary expenses 
such as food, transport and accommodation are 
common practice across the industry.5 These 
arrangements do not give the worker the option 
to choose more suitable or affordable options to 
cover these services. Migrant workers are often 
left with high fixed costs, which obligate them 
to remain in those jobs to be able to pay for the 
secondary services.
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Figure 18. Ads offering accommodation Other common practices identified during the 
round of interviews of workers conducted by 
Unions NSW include:

• requesting the employee to take the 
employer’s choice of accommodation as a 
condition to receiving the job;

• contracts requiring disproportionate upfront 
payments of bonds and rent;

• accommodation that does not comply with 
tenancy and safety laws; and

• misrepresentation of accommodation quality 
and their rates.

Unions NSW audit found 74% of the ads included 
a fixed cost for accommodation provided by the 
employer. These ads did not give employees the 
option to make separate arrangements.

26%

74%

No Accommodation

Accommodation

26%

74%

No Accommodation

Accommodation

Hun worked on a strawberry 
farm and was forced to stay in 
the accommodation provided 
by the employer. The house 
was overcrowded, with 8 
people having to share 1 
kitchen and 1 bathroom. Each 
person had to pay $165 for the 
accommodation, although only 
earned around $100 a week for 
the first 7-8 weeks. Essentially, 
during this period, she paid the 
employer for the opportunity 
to work on their farm. When 
the busier season started, she 
never made more than $400 a 
week. Whenever they questioned 
anything to do with pay or 
expenses, the owners became 
very vulgar and basically said, ‘if 
you don’t like it, fuck off’.

CASE STUDY: HUN
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basic needs. Ultimately, the difficult situation faced 
by backpackers force them to depart Australia, 
a decision that contributed to the horticulture 
industry’s struggle to find a labour force for the 
2020-21 fruit and vegetable season.

Despite Australia depending on this labour to 
sustain economic growth, temporary migrants 
were denied financial support during the 
COVID-19 crisis. This is a government policy 
which has directly impacted labour sources in 
regional and rural areas.

Furthermore, despite the claimed labour 
shortages, new forms of exploitation have been 
incentivised by the government’s lack of support 
for working holiday makers. Unions NSW audit 
identified a proliferation of social media forum 
ads offering work for accommodation and food 
only (Figure 20).

Hundreds of social media groups were created in 
every state to control homelessness and labour 
shortages through the move from systematic 
underpayment to unpaid work. This finding is 
consistent with an academic survey conducted by 
the University of New South Wales (UNSW) and 
the University of Technology Sydney (UTS) on the 
impact of COVID-19 on temporary migrants,11 in 
which 29% of backpackers reported since 1 March, 
they had performed work in return for food and 
housing rather than wages.

Sexual harassment
Unions NSW audit confirms academic research and 
media stories of sexual harassment perpetrated by 
employers.6 The audit observed a proliferation of 
Facebook posts created by migrant workers to 
provide mutual support and warn others about 
events of abuse. These social media posts uncover 
a lack of processes that are both appropriate and 
safe for temporary migrant workers to report 
sexual harassment and other forms of abuse. 
Migrant workers in remote areas are constantly 
seeking help, although confused about the correct 
avenues and available assistance. There are also 
reports of local authorities in regional and remote 
areas not dealing with complaints of sexual assault 
or harassment (Figure 19).

Figure 19. Temporary migrant reporting sexual 
harassment 

Impact of COVID-19
Temporary migrant workers have been severely 
affected by COVID-19 and government related 
responses. They have not received any form of 
financial support during the crisis with many 
suffering severe financial hardship.

A large- scale survey of over 5,000 respondents 
conducted by Unions NSW between late March 
and mid-May 2020, indicated that working holidays 
visa holders were one of the demographics most 
impacted by job losses in the early stages of lock 
down. Close to 70% of farm workers surveyed 
reported to have lost their jobs during the crisis.7 A 
reduction in the number of hours also impacted 13 
percent of farm workers.8

Facing government restrictions and difficulties 
maintaining a source of income to meet their 
basic needs, a considerable number of working 
holiday makers left the country. The Department 
of Home Affairs estimated that around 28 percent 
of working holiday makers have left Australia 
between March and June 2020.9

This finding is consistent with media reports 
between late March and April, exposing the 
mobilisation of backpackers to rural Australia 
in search of farm work due to the collapse of 
hospitality jobs in cities.10 While farmers also had to 
cope with the security restrictions that prevented 
them from offering jobs to already displaced 
backpackers, the latter had to face the imminence 
of homelessness and inability to meet their most 
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Figure 20. Example of a backpacker group offering work for accommodation 

Figure 21. Facebook  post, working holiday maker 
reporting discrimination 

Discrimination
Unions NSW audit also found an increase in the 
number of backpackers reporting through social 
media channels they had been the victim of 
workplace discrimination. Hundreds of Facebook 
posts reported abusive language and mistreat 
by their employer based on their nationality. This 
finding is consistent with the UTS and UNSW 
survey finding that 1,600 of the 5,000 surveyed 
respondents had experienced racist ‘verbal 
harassment, physical abuse or being shunned in 
public spaces, workplaces and housing.’12
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The Horticulture and Wine Industry awards should 
be amended to abolish piece rates. Unions NSW’s 
audit, academic research and media coverage have 
provided compelling evidence to demonstrate 
that despite the claimed piece rate benefits 
to incentivise higher productivity, instances of 
employees working under piece rates earning 15% 
or 20% more than the relevant hourly award rate 
are less than rare.

Research has consistently shown over the years 
that piece rate agreements are systematically 
misused to pay workers below the minimum 
wage. The employees’ preference to earn an 
hourly rate is evidenced in Unions NSW audit 
which showed an increase in the number of ads 
offering an hourly rate during August, a month 
in which there was an increase in the number of 
positions advertised, suggesting a higher demand 
for workers (Figure 22).

Recommendations
Piecework rate abolishment
The government’s recent policy changes are 
focused on addressing claimed labour shortages 
in regional areas.13 The new measures concentrate 
on diversifying the regional workforce allowing 
international students to work more than 20 hours 
if performing farm work and giving junior workers 
receiving youth allowance incentives to work on 
farms. However, the experiences of young workers 
reveal the policy focus should be about combating 
labour exploitation, poor working conditions 
and wage theft from dominating the Australian 
horticulture industry. Young Australians who 
undertook the experience to do farm work stated 
it was impossible to make over $1,000 a week and 
characterised the job as physically demanding, 
with health and safety risks.14 Many reported that 
hostel costs were higher than the wages earned 
under the piece rate agreement.

Figure 22. Number of ads offering an hourly rate per month vs number of ads per month

Jan Feb March April May June July Aug Dec

5823 7517 7914 7 19 76 15912 16342 71
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Recommendations
Visa reform
The exploitation of workers and wage theft in the 
horticulture sector is a significant policy and rights 
issue. Temporary migrants under the working 
holiday maker program undertake most of the 
work in the horticulture sector, whist being a very 
vulnerable group subject to abusive employment 
practices and poor and unsafe working conditions.15

The requirement for working holiday makers to 
undertake 88 days of regional work to receive a 
second-year visa or 6-months to attain a third- 
year visa intensifies the employer’s power and the 
vulnerability of temporary migrant workers, who 
are afraid to report exploitation for concern of a 
negative impact on their visa.

The Fair Work Ombudsman inquiry into the 417 
Working Holiday Visa Program acknowledged the 
88- day requirement has facilitated the extensive 
exploitation of workers highly dependent on 
employers to comply with their visa conditions.

The requirement has facilitated workers to work 
for less than the minimum wage and increased the 
exposure of migrant workers to unsafe situations. 
Extremely long working hours, hazardous work 
environments, discrimination, sexual harassment 
and other criminal offences are a frequent 
occurrence in regional worksites.

The conditioning of a migratory status to the 
performance of work through second- and third-year 
visa extensions makes employees in the horticulture 
industry targets for exploitation from contractors 
and recruitment agents.16 Visa extensions without 
proper and regular oversight and monitoring of 
working conditions will favour and perpetuate non-
compliance of labour standards and workplace 
regulations in this industry. The requirement for 
working holiday makers to undertake farm work to 
extend their time in Australia should be abolished 
in its current form.
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Conclusions
Unions NSW audit confirms the systematic 
exploitation of workers in the horticultural industry 
aided by the piece rate system. Despite arguments 
piece rates encourage higher productivity, 
research consistently shows employers’ preference 
for piece rates, to systematically pay workers 
below the minimum wage. The government has 
mistakenly focused on diversifying the regional 
workforce to ensure labour supply for horticultural 
businesses. However, the focus should be shifted 
to addressing poor working conditions and wage 
theft. Any other measures will be ineffective at 
attracting a workforce towards an industry with 
a reputation for underpayment and exploitation. 
Piece rates should be replaced by a minimum 
hourly wage for horticultural workers.

Temporary migrants on working holiday 
maker visas perform the majority of work in 
the horticultural industry and are especially 
susceptible to poor employment conditions, 
underpayment and abusive practices from 
employers. Most are afraid of negative impacts 
upon their visa if they report exploitation. The 
requirement for working holiday makers to 
perform farm work to gain a second or third year 
visa extension should be abolished to ensure that 
migrant workers can enforce their rights.
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Fair Work Act 2009 
FAIR WORK COMMISSION 

 
s. 157 – vary etc modern awards if necessary to achieve modern awards objective 

 
AM2020/104 

 
HORTICULTURE AWARD 2020 

APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 
 

REPLY STATEMENT OF STEVEN CARTER 
 
I, Steven Carter, of  NSW 2450, Union Organiser, 
State: 
 
Background 
 
1. I have previously provided a witness statement in these proceedings dated 16 

March 2021.  
 

2. I have reviewed the witness statement of Nicholas King who is the National 
Capital/Operations Manager for the Berry Category of the Costa Group dated 11 
June 2021.  

 
3. I am very familiar with Costa’s berry operations in Northern New South Wales 

because I have been organising workers employed by Costa and by labour hire 
contractors engaged by Costa since 2012.    

 
Reply evidence 
 
4. In response to paragraph [25] of Mr King’s statement, which discusses the 

Seasonal Worker Program, Costa’s current labour hire supplier, Owen Pacific, is 
an approved employer under the program.  
 

5. As stated in paragraph [42] of my initial statement, I conducted an audit of pay 
and conditions for 30 Owen Pacific employees from Vanuatu in 2018. Every 
worker was getting paid below the minimum award rates when performing 
piecework.  

 
6. While there are some positive elements of the Seasonal Worker Program, if Mr 

King is suggesting that the status of an “approved employer” under that scheme 
means there are no underpayment issues, I can’t agree with that evidence based 
on my experiences with Owen Pacific.  

 
7. In addition, Costa has dictated the piece rate for workers employed by Owen 

Pacific since they have been the preferred labour hire supplier. This in itself does 
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not comply with the Horticulture Award as the rate is meant to be set by 
agreement between the employer and the employee.  

 
8. The use of a labour hire employer by Costa when it is Costa that is responsible 

for setting the piece rates gives the impression the labour hire business is just 
being used to create some distance between Costa and the rates being paid to 
the workers.  

 
9. In response to paragraph [49] of Mr King’s statement, where he refers to piece 

rates helping to attract employees, my experience has been to the contrary.  
 

10. The piece rates within the Corindi berry industry are a deterrent for workers to 
enter the industry because they know they are unlikely to even get the minimum 
award rates of pay. I accept there are some workers that make reasonably good 
money, but they are few and far between. 

 
11. In paragraph [58] of his statement, Mr King suggests minimum hourly rates would 

not lead to an increase in the local supply of labour. I disagree.  
 

12. I live and work in the local area of the Corindi site. The general feedback from 
locals is that they would definitely work at the farm if minimum Award rates of pay 
were available. 

 
13. There is extensive homelessness and unemployment within the area. Minimum 

award rates of pay would incentivise working in the berry picking industry within 
the area. 

 
14. In response to paragraphs [59] and [65] of Mr King’s statement, if the minimum 

Award rate is guaranteed, then all of the industry will be required to apply this 
provision. No competitive disadvantage would be realised, this would flow onto 
any fluctuation of labour costs for businesses within the industry. 
 

15. Like all businesses, there are performance expectations upheld for employees. 
Award minimum rates would not restrict companies from applying these within 
the picking industry.  

 
16. The workforce within the industry is predominately casually based, this in itself 

provides companies with protections against underperforming workers. 
  

17. In response to paragraphs [61] and [62] of Mr King’s statement, under a 
guarantee of minimum Award rates, I don’t believe Costa would experience any 
labour shortage.  
 

18. To the contrary, if it was implemented then the industry would be attractive to the 
current itinerant workers in effect boosting those numbers in addition to the influx 
of local workers. 
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SIGNED: 

STEVEN CARTER 
 
 
DATE: 30 JUNE 2021 
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Fair Work Act 2009 
FAIR WORK COMMISSION 

s. 157 – vary etc modern awards if necessary to achieve modern awards objective

AM2020/104 

HORTICULTURE AWARD 2020 
APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 

WITNESS STATEMENT OF STEVEN CARTER 

I, Steven Carter, of , Union Organiser, 
State: 

Background 

1. I commenced employment with The Australian Workers’ Union, NSW Branch
(“AWU”) on 1 August 2012.

2. My current position is NSW North Coast Organiser whereby I visit members’
workplaces within my area which extends between Port Macquarie and the
Queensland border.

3. My routine duties include bargaining, providing support and advice to members
regarding various workplace matters and the recruitment of members.

Knowledge of the horticulture industry 

4. I have responsibility for assisting AWU members who work in the horticulture
industry in my region. I predominantly assist workers on blueberry farms in the
Coffs Harbour and Grafton areas. I have been involved in assisting workers in the
horticulture industry since 2012.

5. Since 2012, I have attended horticultural farms at the following locations:

- Ozgroup Blueberry Group Farms which includes approximately 100 farms
throughout the Coffs Harbour and Grafton regions that employ a significant
amount of itinerate and casual workers;

- Costa Berry Exhange located at Corindi which employs a majority of
itinerate workers with a smaller localised permanent workforce;

124

124



2 

- Owen Pacific Workforce which supplies labour to Costa Berry Exchange in
Corindi. This labour is sourced from various Pacific Island countries under
the “Pacific Labour Scheme”; and

- Golden Eagle Blueberry Farm which is a smaller employer within the
Grafton area.

6. I have significant membership within the blueberry industry engaged in roles
which are paid under piecework rates. These workers predominately pick and
prune blueberry, raspberry and blackberry bushes on the various farms.

7. On numerous occasions I have had problematic issues around piecework rates
with various employers within my area.

8. The basis of all disputes raised with employers, wholly and solely relates to
significant below Award minimum rates of pay.

9. I am yet to have a reasonable resolution in any case due to the current Award
provisions. Due to the current Award wording I am unable to properly raise these
exploitive matters with the FWC.

10. The main problem is the vague reference to an “average competent employee”
earning 15% more than the Award rates. This leads to debates about whether or
not the relevant workers is competent or not and this is a difficult issue to prove.

11. The Costa employees I represent are currently covered by Costa (Berry
Category) Enterprise Agreement 2019 – 2023 and the Owen Pacific labour hire
workers are covered by the Owen Pacific Workforce Enterprise Agreement 2014-
2015. However, these agreements adopt similar vague piecework terms to the
Horticulture Award and the same type of payment issues arise.

Workers in the horticulture industry 

12. There are two main categories of farm workers within the horticultural industry:
maintenance and harvest employees.

13. Maintenance employees who perform pruning work or occasionally work on
machinery. Employees performing pruning work are usually paid piecework rates
and are paid according to odd measures about the number of trees or branches
that are pruned. These employees are engaged casually within the various
Award classifications and work regular hours of work subject to weather and
seasonal factors.
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14. Havest roles are basically picking jobs and are typically filled by itinerate workers 
such as younger backpackers or ethnic workers with limited understanding of 
their workplace rights.  

 
15. In my experience across the farms I have visited, I would estimate there would be 

a 90% casual and 10% permanent engagement of labour in total.  
 

16. Most employees engaged under piecework arrangements remain in the industry 
for relatively short periods of time. 

 
17. In my experience, a vast majority of workers engaged in harvest roles, move from 

farm to farm searching for a fair rate but eventually leave the industry within 12 
months as they experience similar below Award rates of pay throughout most 
farms. 

 
18. The very few long term piece rate workers are individuals whom have a rare skill 

set in picking or pruning and are prepared to work extensive hours to earn above 
Award rates of pay. In most cases these employees have limited alternative 
employment opportunities available to them. 

 
19. In my experience 100% of employees engaged in picking and pruning roles are 

on piecework rates of pay. 
 
Piece rate setting  
 
20. Companies have their own piece rate setting procedure without any inclusion or 

genuine agreement of any affected employee. 
 

21. Companies regularly take into account factors such as market price when setting 
piece rates. This means the piece rate fluctuates day to day or week to week 
depending on how prices are fluctuating. 

 
22. Members have contacted me on countless times raising concerns as to the 

particular day’s piece rate they have been given. I am regularly informed by 
members that negative fluctuations in piece rates have occurred between two 
days whereby the crop or plants are identical. 

 
23. Upon our members’ raising concerns to their supervisors, the response has 

generally been “if you don’t like it, then don’t come and work”. 
 

24. Guidelines developed by the Fair Work Ombudsman for fair piece rate setting are 
being ignored by all companies within the berry industry. 
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25. Employees engaged within these roles predominately are not aware of the piece 
rate setting guidelines and continue to be exploited. 

 
26. Recently I represented approximately 40 Burmese Australian workers who were 

engaged in pruning roles at Corindi Costa Berry Exchange. 
 

27. All employees were engaged on piece rates undertaking pruning activities, all 
spoke little English and had no understanding of their workplace rights. The 
various employees had been engaged for between 12 months and 16 years. 
This group of workers were industry leaders in the skill of pruning as they had 
been employed for an extensive period of time. 
 

28. After undertaking an audit of their piece rate arrangement and cross referencing it 
with minimum Award rates of pay it became very clear that across the board they 
had been severely financially disavataged over a long period of time. 
 

29. In late 2018 and early 2019 I raised the obvious concerns with management and 
they reluctantly agreed to engage them under Award minimum rates of pay for 
their pruning duties. 

 
30. In late 2019, these employees were all made redundant and replaced with labour 

hire Owen Pacific Workforce employees under piece work rates of pay. 
 

31. Attached to this statement and marked “SC 1” is a Costa document titled ‘Costa 
Berries – Domestic: Procedure for Piece Rate Setting’. I received this document 
from Costa management in late 2018 after I had raised concerns about what 
piecework employees were being paid. 

 
32. It is apparent from clause 4 of the Costa document that it is Costa setting the 

piece rate each day and not a negotiation process with individual employees. 
That is completely consistent with what I have experienced in the industry.   

 
33. Attached to this statement and marked “SC 2” are copies of payslips and sign-on 

sheets that were also provided by Costa after I raised concerns on behalf of the 
workers.  

 
34. I have undertaken handwritten calculations at the bottom of the payslips. These 

compare the minimum earnings under the Horticulture Award for an average 
competent piecework employee (Level 1 permanent rate plus 25% casual loading 
plus 15% piecework loading) with what the employees earned with Costa. None 
of the payslips show the employee receiving the average competent rate despite 
these employees being extremely experienced and clearly very good at their job.  
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35. In addition, when we successfully had the Costa pruning workers moved onto 
minimum hourly rates, the employees were classified at Level 2 under the 
Horticulture Award rather than Level 1. This is confirmed in the attached email 
from Anita Heagney (Payroll Manager) dated 1 July 2019 and marked “SC 3”. 
This means my calculations are likely to understate the difference in earnings 
because I used the Level 1 not Level 2 rate.   

 
36. The time sheets have a piece rate for the day identified in the top right corner. It 

can be seen that on some days the rate was $0.40, on some days it was $0.20 
and on others it was $0.15 or $0.18. My understanding is the work being 
performed did not change on these days yet the piece rate did.  

 
37. Based on my experience, I think Costa is an employer that is at least making 

some attempt to pay correct rates and would be paying higher rates than the 
overwhelming majority of other employers.  

 
38. In my experience 95% of workers on piece rate arrangements are paid below 

minimum Award rates of pay. 
 

39. The Costa and Owen Pacific examples above are only the tip of the iceberg, I 
have received endless feedback that there are more significant examples of the 
exploitation of workers under piecework arrangments.  

 
Labour hire 
 
40. In my experience labour hire companies have only supplied labour in roles which 

are subject to piece rates. 
 

41. Labour hire companies who engage various employees are dictated by the 
principal contractor in relation to the setting of piece rates. For example, 
Owen Pacific Workforce supplies Costa Berry Exchange. Contrary to FWO 
guidelines they do not undertake the establishment of piece rates for their 
employees, it is Costa that dictates the piece rate to be paid each day.  
 

42. In 2018 I conducted an audit of approximately 30 Vanuatu Pacific workers 
engaged through Owen Pacific Workforce. Every employee experienced 
significantly lower rates of pay under the piece work arrangement than if on 
Award rates of pay. 
 

43. This practice distances the principal contractor from dealing with such piece work 
issues. 

 
Backpackers 
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44. I live within the local blueberry industry area. I regularly interact with countless 
backpackers who are engaged with Costa and other co-operative blueberry farms 
throught the area. 
 

45. In those discussions, I have asked about their rates of pay. Arrangements I have 
observed include: 

 
- $10 cash per hour;  
- Piece rate arrangements which result in $10 to $20 an hour. 

 
46. These workers provide a vast majority of the harvesting workforce which operate 

under piece rates of pay. The primary motivation in most cases relates to their 
goal of undertaking the mandatory three months work in order for them to access 
an extension to their stay in Australia. 
 

47. I have raised the exploitation issues related to these workers and the common 
response is that they know they are being exploited but not that worried as they 
just want to get their three months work signed off. 

 
Fear of losing work 
 
48. Almost every worker engaged under piecework rates will not raise their concerns 

with employers for fear that they will not get further work given the nature of the 
insecure engagement of the work. 

 
49. The insecure nature of the arrangement is an avenue for employers to further 

intimdate and exploit workers. In cases weherby workers have questioned the 
piece rate set then they have been quickly disengaged by the farm. 

 
50. Employees engaged within labour hire companies, particularly Pacific Islander 

workers are extremely reluctant to raise concerns around piece rates due to a 
fear of being blackbanned from the sourcing agent in their home countries. 

 
Working conditions in the horticulture industry 
 
51. The working conditions in the horticulture industry are the toughest out of all the 

industries I deal with yet the earnings are the worst.  
 

52. Some of the conditions I have observed on local farms are:  
 
- Extensive working hours; 

 
- Work in extreme heat and when it is cold and raining;  
 

129

129



7 
 

- No personal protective equipment and pressure to still produce; 
 

- Physically demanding work on difficult terrain;  
 

- Labour hire companies charging exorbitant accommodation and transport 
costs to Pacific Island workers; 

 
- Disregard of workers’ compensation legislation. Labour hire and Costa 

Berry Exchange non-payment of lost wages and medical expenses; and 
 

- Farm supervisors continually bullying and harassing labour hire and 
migrant workers to improve output etc. 

 
Impact of AWU claim 
 
53. I believe if the AWU’s claim of guaranteeing minimum rates of pay under piece 

work arrangements is granted it would provide a wide range of benefits to the 
horticultural industry such as: 
 

(i) The labour pool for the industry particularly in regional Australia will 
become far more secure; 

 
(ii) Local community members have informed me that they would work 

under such an arrangement with a minimum wage safety net in 
place, safeguarding against manipulation and exploitation of 
workers; 

 
(iii) The multiskilling and diversification of maintenance and harvest 

employees would become achievable;  
  
(iv) Currently maintenance employees who are engaged under various 

Award classification rates of pay refuse to work under piecework 
rates. 
If minimum Award rates are guaranteed these current horticultural 
workers inform me that they would supplement their income via 
picking/pruning in a downturn; 

 
(v) Equality of industry Award conditions would be achieved without 

eliminating the ability of an employer/employee to agree to a 
piecework arrangement; 

 
(vi) Eliminate current negative stigma attached to workers engaged 

under piece work arrangements; 
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(vii) Assist in eliminating the extensive exploitation of migrant and non-
speaking English workers new to our country; 

 
(viii) Performance and productivity workplace concerns can still be 

managed by companies via their relevant policies; 
 

(ix) Simpler payment rules will assist in penalising/removing companies 
currently exploiting the piecework Award provision and enhance 
best practice employers; and 

 
(x) Provide overall industry employment security within regional 

communities throughout Australia. 
 
 
SIGNED: 
 
 

STEVEN CARTER 
 
 
DATE: 16th March 2021 
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RESPONSE TO MR. GREG HOUSTON’S EARNINGS OF HORTICULTURE 
INDUSTRY PIECEWORKERS REPORT, BY DR. ELSA UNDERHILL. 

 

INTRODUCTION 

1. This report is written in response to Mr. Houston’s review of my Expert Report on Piece rates in 
the Australian Horticulture Industry (March 2021). I begin this report by outlining my research 
methodology expertise, and the expertise of my co-researcher and co-author with whom the 
research underpinning my March report was undertaken. I then explain the research methods 
used for the studies referred to as Survey 1 and Survey 2 in my report.  I will refer back to this 
section at various points in my response to Mr Houston’s comments which I address in section 
three.  My responses to specific comments follow; I have listed my responses according to the 
paragraph numbering in Mr Houston’s report.  

 

RESEARCH METHODS EXPERTISE 

2. I have developed and taught a research methodology subject to Master of Business students at 
Victoria University.  This subject included qualitative and quantitative research methods, and 
was designed for students undertaking applied business research in their Masters degrees. I 
undertook applied mixed methods research for my doctoral thesis at the University of New 
South Wales which was confirmed without amendment. Like our research undertaken on 
harvest workers, my PhD. utilised focus groups and survey methodology.  

 
3. My co-researcher and co-author on research into harvest workers, Emeritus Professor Malcolm 

Rimmer (La Trobe) is highly qualified and has extensive experience in social science research, 
especially industrial relations. He has a Master of Arts from both Oxford University (Philosophy, 
Politics and Economics) and Warwick University in the United Kingdom. He was the Director of 
the Key Centre in Industrial Relations Research at Monash University. In 1997 he was elected a 
Fellow of the Academy of Social Sciences of Australia. Membership of the Academy is by election, 
and is limited to around 700 distinguished Australian social science researchers and 
professionals.  

 
4. Our research into harvest workers has drawn the attention of research methodology specialists 

because we succeeded in surveying highly itinerant harvest workers for whom we had no prior 
contact details – no name, no telephone number, no address.  The quality of the research 
methodology has since been recognised in two major research methods forums.  First, we were 
commissioned by Sage Publications to write a Research Methods Case Study, Overcoming the 
Challenge of Reaching an Itinerant Research Population Using a Multimethod Research Design 
(2019) to explain the techniques we used to access our sample.  Sage Publications is the foremost 
international publisher of research methods expertise. Sage commissions Research Methods 
Case Studies to disseminate knowledge and expertise to less experienced students, such as 
Honours, Masters, and Doctoral students. Being commissioned to write a Research Methods 
Case Study for Sage Publications reflects the value they place on the research expertise we 
utilised in our research on harvest workers in Australia. I note that Mr Houston draws heavily 
upon a Sage research methods publication in his review of my report on piece rates. 
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5. Second, in 2014 I was invited to present our research methods on harvest workers ‘Studying 
hard to locate populations. International backpackers: no fixed address but not out of reach’  at 
the annual National Research Methodology Conference (University of Sydney) held by the 
Australian Consortium for Social and Political Research (ACSPRI). ACSPRI is a consortium of 
Australian Universities and other institutions whose objectives include to:  
• Encourage and support activities and procedures which enhance access to and use of 

social science data; 
• Collect and disseminate information relating to social science data; and 
• Encourage and support teaching and research in the social sciences. 

 ACSPRI provided technical and administrative support for both online surveys which are 
 referred to in my Report on Piece Rates in the Australian horticulture industry.   

 

SURVEY METHODOLOGY: SURVEYS 1 AND 2 

6. A detailed account of the survey methodology used for Survey 1 and 2 is provided because Mr 
Houston’s comments are based on my Report for the AWU, and peer reviewed journal articles. 
This level of detail is not required, nor encouraged, for peer reviewed publications. Nor did I 
believe it was necessary for my Report for the AWU.  Mr Houston did not have full knowledge of 
our research methodology when formulating his comments. 

Survey 1: 

7. Our research methodology, in preparation for our online survey in project 1, included multiple 
focus groups undertaken in Victoria, Tasmania and the Northern Territory. These focus groups 
gave us an understanding of how best to target seasonal harvest workers that are itinerant, and 
for whom no contact details were available.  It was established that young working holiday 
makers employed in harvesting work typically stayed in regional backpacker hostels, and found 
their jobs either through those backpacker hostels or online sites. At the time of the first survey, 
gumtree.com was the main online job site.  We used the National Harvest Guide produced by 
the National Harvest Labour Information Service to identify regions where harvesting was 
scheduled to occur in all states and territories of Australia. With this information, we were able 
to target harvesting workers based on where they were staying, informed by where harvesting 
work was most likely occurring.  

 
8. Our telephone interviews with backpacker hostel managers/owners focused upon backpacker 

hostels that were expected to have harvest workers staying at that location, at that time.  We 
identified backpacker hostels through internet searches.  These hostels were not selected 
randomly. They were selected because they were known to provide accommodation to harvest 
workers, and harvesting work was expected to be conducted at the time of the telephone 
interview. 

 
9. Participation in the online survey was not compulsory; harvest workers could choose whether 

or not to participate. This is known as self-selection.  Self-selection can bias responses because 
those who feel strongly about the survey topic are more likely to respond than those that are 
indifferent. As Mr. Houston observes in footnote 37, self-selection bias in our survey is likely to 
apply in relation to workers on hourly rates of pay, not only piece rate workers. Self-selection 
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bias can be reduced by offering a reward for participation, thereby encouraging those who may 
be indifferent to participate. Our survey offered a $15 egift card to participants, which was paid 
once responses were checked for genuineness (ie. that the participant was involved in harvesting 
work) and to ensure multiple responses were not received from the same participant.  As noted, 
of 417 responses, only 303 were useable.  It is not possible to estimate the extent to which self-
selection has biased our results. However, we would expect that self-selection was reduced to 
some degree because of the financial incentive offered for participation. 

 
10. Our first online survey recruited participants through: 

 1000 Postcard advertisements distributed to 40 backpacker hostels in all states of Australia 
 (featuring colourful graphic design of images of young pickers to capture the attention of 
 possible respondents) 

 Advertisements on online job sites, eg. Gumtree.com  

 Advertisements on social media, eg. Facebook 

 The geographic reach of our survey is evidenced in table 1 which shows the location of 
 respondents. This data is also available in materials provided to Mr Houston, although he 
 does not refer to this data in his comments.  

 

 Table 1: Location of survey participants at the time of completing Survey 1 

Location  
Number of 
responses 

Percentage 

New South Wales 58 19.1% 

Northern Territory 11 3.6% 

Queensland 60 19.8% 

South Australia 18 5.9% 

Tasmania 19 6.3% 

Victoria 119 39.3% 

Western Australia 18 5.9% 

Total 303 100% 

 

11. Our survey respondents were involved in harvesting work across a range of products. The main 
products picked are listed in Table 2 
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 Table 2: Harvesting work of survey participants at the time of completing Survey 1   

Product  
Number of 
responses 

Percentage 

Apples 21 6.9% 

Bananas 9 3% 

Berries 39 12.9% 

Citrus  27 8.9% 

Grapes 63 20.8% 

Mangoes 18 5.9% 

Stone fruit 38 12.5% 

Vegetables (asparagus, beans, lettuce, peas, tomatoes) 55 18.2% 

Other fruit/vegetables 8 2.6% 

Other farm tasks  25 8.3% 

Total 303 100% 

 

12. Eight percent (8%) of our respondents were employed on ‘other farm tasks’. Of those that 
detailed their tasks, they were employed in animal care (2), collecting sandalwood (1), covering 
grapevines (1), weeding and seed planting preparation (4), stake pulling and wire cutting (1), 
citrus trimming (1), dairy farm hand (1), grains and hay cutting (2) nursery work (1), general 
tidying duties and machinery operation at grain farm (1) and working on pipe joints for an 
irrigation system (1) . These tasks, like fruit and vegetable harvesting, involved rudimentary 
labour tasks.   

 
13. Our survey accessed harvest workers across Australia, harvesting a large variety of products. The 

horticultural workers unlikely to have had access to our survey were non-English speakers other 
than Chinese speakers, and undocumented workers that do not stay in backpacker hostels nor 
undertake online job search.  

 

 

Survey 2 

14. Survey 2 was also preceded by focus groups, two in Melbourne and two in regional Victoria. 
They were undertaken in Chinese and Korean languages because the focus of the project was 
upon digital communication and non-English speaking temporary migrant youth.  These focus 
groups enabled the development of an online survey tailored to address relevant information 
about digital communication, employment rights and temporary migrant workers. The online 
survey was targeted at temporary migrant workers across occupational groups, 31% of our 
respondents were performing farm picking and packing work.   
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15. This online survey was promoted through online sites and social media commonly used by 
temporary migrant workers.  These included: 

 Facebook sites servicing Asian language temporary migrants, such as Taiwanese Working 
 Holiday Youth which had over 9,000 followers at the time of the survey (foreign language 
 sites) 

 Advertisements placed on around 45 Facebook sites used by working holiday makers (placed 
 at least  twice weekly) 

 Advertisements placed on online job sites eg. Gumtree.com 

 It was also advertised at regional supermarkets and backpacker hostels in Victoria and 
 Tasmania. 

 

16. Table 3. provides the geographical distribution of survey participants working on farms.  

 Table 3 Location of survey participants working on farms at the time of completing  

 Survey 2 

Location  
Number of 
responses 

Percentage 

New South Wales 23 17.7% 

Queensland 27 20.8% 

South Australia 7 5.4% 

Tasmania 13 10% 

Victoria 53 40.8% 

Western Australia 7 5.4% 

Total 130 100% 

 

17. Survey 2 reached a wide geographic area, with participation from farm workers in all states of 
Australia.  
 

18. Survey 2 did not include a question about which product was being picked by participants as 
the survey covered a much wider range of occupational groups, and a high level of detail about 
particular occupational groups was not required.   
 

19. Both surveys were conducted online because our survey population is a demographic group 
with a very high use of digital communication, including social media being the primary 
method for communicating with friends and family both local and in their home country. We 
also used online job sites to recruit participants because of the prevalence of online promotion 
of jobs in horticulture, particularly multiple Face book sites and gumtree.com.  Our focus 
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groups gave us knowledge of how best to target horticulture workers; technology enabled us 
to reach that population.  

 

RESPONSES TO SPECIFIC ISSUES RAISED IN MR. HOUSTON’S REPORT  

2.1 Methodology of research projects 

Research Project 1 

20. Para 26: Mr Houston states “Dr. Underhill makes no suggestion that focus group participants or 
telephone interviewees were selected at random or in a manner intended to reflect the 
population of interest being all horticulture workers. Although the online survey was advertised 
in particular locations, it was available online to any harvest workers. Workers were therefore 
able to self-select into the group of survey respondents.”  

Response: 

21. Our peer reviewed journal articles that Mr Houston drew upon do not require the level of detail 
which he believes necessary, nor was it considered necessary in my report on piece rates.  I 
provide these here.  
 

22. Our eight focus groups of harvest workers were conducted in three States, at locations where it 
was known that harvesting work was taking place.  Our objective was to capture a wide range of 
views from harvest workers of their employment experience.  Holding focus groups in 3 states 
enabled us to access workers employed picking a wide variety of fruit and vegetables under a 
wide range of geographic conditions, from Tasmania to the Northern Territory.  Almost all 
workers who attended the focus groups had previously been employed picking other crops in 
other states.   
 

23. Focus groups rarely reflect the entire population as their objective is to elicit in-depth 
information from a sample drawn from the population. Because of the itinerant nature of 
harvesting work, our focus groups provided information about participants experience of 
harvesting work across Australia.  Nevertheless, we do not claim the focus groups reflect the 
experience of all harvest workers.   
 

24. We held focus groups at backpacker hostels and all harvest worker staying at the hostel were 
invited to attend. We did not select which workers could attend.  We drew upon the assistance 
of backpacker hostel managers to promote our focus groups because they had direct access to 
pickers and could advise them of the forthcoming focus group.   
 

25. In relation to the selection of telephone interviews with backpacker hostel managers/owners, 
we focused upon backpacker hostels that were expected to have harvest workers staying at that 
location, at that time based upon the National Harvest Trail Guide.  We then identified 
backpacker hostels through internet searches.  These hostels were not selected randomly. They 
were selected because they were known to provide accommodation to harvest workers, and 
harvesting work was expected to be conducted at the time of the telephone interview. 
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26. The online survey was, as detailed in section 2 above, a self-select survey.  Also as noted above, 
self-selection can bias responses because those who feel strongly about the survey topic are 
more likely to respond than those that are indifferent. As Mr Houston observes in footnote 37, 
self-selection bias in our survey is likely to apply in relation to workers on hourly rates of pay, 
not only piece rate workers.  The responses of hourly paid workers provides evidence of 
underpayment of the award hourly rate of pay, and for piece rate workers, payments well below 
what the ‘average competent worker’ is expected to earn.  

 
 

2.2 Critique of survey methodology 

27. Para 32: Mr Houston states his principal observations to be: 
a. The sampling methodology results in a non-representative sample, undermining its ability to 

generalise findings to horticulture workers in Australia; and 
b. The research suffers from self-response bias. 

Response: 

28. The publications based on our two surveys do not claim to be representative of the entire 
population.  It is impossible to construct a stratified sampling frame for surveying horticultural 
workers in order to represent the entire population because:   

 
• Accurate data on the total size and occupation of the horticultural workforce does not exist.  

 
• A list of the total population from which to draw a sample does not exist. 

 
• Contact details for the population do not exist. 

 
• A list of the population by state or by product being harvested does not exist. 

 
• The population is itinerant. Even if a list of the population were to exist, the location of 

employees and crop being picked is continually changing, undermining the relevance of any 
stratified sampling.  
 

29. This lack of information about the population means that all surveys of horticulture workers 
must involve nonprobability sampling.  The nonprobability sampling method, however, can 
approximate probability sampling through the use of a wide range of recruitment tools to access 
a broad section of the population (Vehovar et al 2016). As noted in section 2, we used a wide 
range of recruitment processes. We gathered information from all States and the Northern 
Territory, and from a wide range of harvesting jobs.  But we cannot claim that it is representative 
because of the lack of population data.  
 

30. Our data, nevertheless, provides the best evidence available in circumstances where probability 
sampling is impossible. Both of our surveys show piece rate earnings are significantly less than 
the earnings of hourly paid workers, and on average are well below the award rate of pay for 
the average competent worker. Our data is also consistent with the other research evidence on 
horticultural piece rate earnings cited in my report.  
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31. The issue of self-selection has been responded to in paragraph 9 above. 

 
 

Robust sampling methodology involves random (probability) sampling 

32. Para 41: Mr Houston states that ‘given the diverse nature of horticulture across Australia, 
including by location and by crop, in my opinion it is likely to be both desirable and appropriate 
to design a stratified sampling frame.” 

Response: 

33. For the reasons outlined in paragraph 28 above, Mr Houston’s desired sampling frame cannot 
be developed for Australian horticulture. His preferred approach is unrealistic and reflects a poor 
knowledge of both the Australian horticulture workforce and available population data. 
 

34. As detailed in the Survey Methodology section above (including tables 1-3), our sampling 
technique resulted in responses from a wide distribution of workers by location and crop.   
 
 
 

35. Para 43: Mr Houston states “findings based on non-probability samples such as online surveys 
have been identified and described by Joye and colleagues (2016), ie “being a self-selected 
group, coverage of the population usually is poor and though companies try to improve 
representativeness by weighting according a few socio-demographic variables external validity 
typically is a problem [sic]. This therefore calls into question the quality of such surveys”.  

Response: 

36. Mr Houston has misinterpreted Joye et al. (2016).  Joye et al (2016) are writing about online or 
access panel surveys which involve as many as 100,000 individuals signing up to receive multiple 
surveys over time, an approach often used by marketing companies. Joye et al (2016) were not 
referring to online surveys in general, such as the two surveys which we conducted. The 
comment that “this therefore calls into question the quality of such surveys” does not apply to 
the surveys we conducted.  
 

 
 

37. Para 44: Mr Houston states that “non-probability samples limit the ability of research to 
undertake robust statistical analysis.” 

Response: 

38. Nonprobability sampling does not preclude the use of statistical testing. Nonparametric 
statistical tests have been developed to overcome problems which can arise when survey data 
does not meet all of the assumptions expected of probability samples, such as a normal 
distribution of the population or small sample size. 
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39. The earnings data for both surveys has been reanalysed using the Mann-Whitney U Test and the 
results are presented below.  For both surveys, piece rate workers earn less on average per hour 
than hourly rate workers and the difference is statistically significant.  

 

Table 4 Survey 1 Average hourly earnings for harvest workers, 2014 (n=278) 

Payment method 
Mean Median Minimum Maximum Standard 

Deviation 
Award 
minimum 

Paid by the hour (n=158) $16.20 $18.00 $3.00 $28.25 4.833 $16.87 

Paid piece rates (n=120) $11.69 $12.00 $2.00 $30.00 5.01 $19.40* 

 *average competent worker 

 
40. For survey 1, those paid by the hour have a larger mean rank (169.98) than those paid piece 

rates (99.36); a statistically significant difference was found (U = 4663.50, p < .001). These results 
indicate that harvesting workers paid by the hour are paid more per hour on average, than those 
paid by piece rates. 

 

Table 5:  Survey 2: Average hourly earnings for harvest workers, 2018 (n=115) 

Payment method 
Mean Median Minimum Maximum Standard 

Deviation 
Award 
minimum 

Paid by the hour (n=68) $21.62 $22.53 $10.00 $26.00 2.42 $22.86 

Paid piece rates (n=47) $16.12 $15.00 $5.00 $25.00 5.09 $26.29* 

*average competent worker 

 

41. For survey 2, those paid by the hour have a larger mean rank (73.03) than those paid piece rates 
(36.26); a statistically significant difference was found (U=576.00, p < .001). These results 
indicate that harvest workers paid by the hour are paid more per hour on average, than those 
paid by piece rates. 
 

42. The data in Table 5 differs from Table 4 in my Report prepared for the AWU. That table included 
only 81 responses compared to 115 responses in Table 5.  I thank Mr Houston for drawing 
attention to the smaller than expected number of responses included in the original Table 4 in 
my report. Table 4 was inadvertently taken from an incomplete data set. The revised Table 5 
above includes all farm workers that responded to the 2018 survey.  
 

43. The above results were found using the Mann-Whitney U Test which is appropriate for 
nonprobability sampling.  The results indicate that based on both the 2014 and 2018 surveys, 
hourly paid harvesting workers were paid, on average, less than those paid by piece rates, and 
the difference in both survey results was statistically significant. The Mann-Whitney U-Test 
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allows the conclusion to be drawn that these results approximate what would be expected to be 
found for the sample population.  

 

Consequences of the sampling limitations 

44. Para 45 – 48: Mr Houston restates his position that robust generalisations cannot be drawn from 
our sampling frame. He states that the non-random (non-probability) samples in our research 
have the consequences that any statistical tests performed on these data are inappropriate and 
unreliable. 

Response: 

45. As explained above, statistical tests are available for non-probability sampling and we have 
applied those tests to our data.  Our results reveal a statistically significant difference is indicated 
between average earnings for hourly rate and piece rate workers in horticulture. Piece rates 
workers are, on average, earning hourly rates below the award minimum hourly rate, and well 
below what the ‘average competent worker’ is expected to earn.  

 

2.2.2 Dr. Underhill’s research suffers from self-selection bias 

46. Para 50: Mr Houston cites Lyberg and Weisberg’s (2016) concerns that “selection bias is a serious 
potential problem for web surveys because people who opt-in for a web survey might be very 
different from those who do not. Even weighting the sample on the basis of known population 
characteristics may not handle this problem because people who respond to such a web survey 
may differ from those with the same demographics who do not respond.”   

Response: 

47. Our surveys targeted a demographic group known as ‘digital natives’ because they have grown 
up with digital communication. Such communication is especially important for our target group 
because it is their primary means of communication with family and friends, especially in their 
home country (Underhill et al. 2019). As such, we believe the use of online surveys was the most 
appropriate tool for eliciting a good response from our target population.  
 

48. It would appear logical that surveys of older age populations, who exhibit variable levels of use 
of digital communication, may produce the type of problem which Lyberg and Weisberg (2016) 
refer to.  However, we do not believe this to have been likely with our survey population. 

 

 
49. Para 51-53: Mr Houston notes that our 2015 publication identifies the potential for self-selection 

bias in our research findings, but my Report did not do so. He agrees with our account of self-
selection bias and adds that a bias towards responses by dissatisfied workers will be likely 
amongst both hourly paid and piece rate workers.  He concludes that there is no robust 
methodology to assess the likely extent of bias in the reported results of research projects 1 and 
2. 

330

330



Dr. Elsa Underhill, Reponse to Report of Mr Greg Houston p. 11 
 

Response: 

50. I agree that we identified the potential for bias in responses to our survey in our 2015 article, 
but not in my Report.  This was an oversight.  
 

51. I agree that the bias is likely to impact both hourly paid and piece rate workers.  
 

52. I also agree that there is no robust methodology to assess the extent of bias. However, as noted 
in paragraph 9 above, we took steps to encourage disinterested workers, such as those that are 
satisfied with their pay, to participate.  We adopted a similar approach with our focus groups.  
 

53. Our survey results showing below award payments for hourly workers, and piece rate workers 
earning well below the award provisions for ‘average competent workers’ are not negated by 
the potential for bias from self-selection. The results indicate compliance problems with 
payment systems.  

 

2.3 ASSSESSMENT AND COMPARISON OF PAY RATES 

54. In this section, Mr Houston contends that a comparison of hourly paid workers with piece rate 
workers requires a like-for-like comparison that takes account of various factors that influence 
an employee’s minimum wage. Otherwise the differences may arise from the distribution of 
experience, age and casual worker status across groups.  He sets out the main factors impacting 
hourly paid workers as including employment classification, whether employed on a casual basis, 
and the age of the employee as to whether junior pay rates apply. He then cites Janna and Hinz 
(2016) who observe that problems such as omitted variable bias, selection bias and endogeneity 
might occur, inhibiting causal inference. 

Response: 

55. Our research, especially the focus groups, provided us with a strong understanding of the nature 
of employment and work conducted by harvesting workers. They are typically hired on short 
notice, hired as casuals, and they perform rudimentary harvesting or packing shed work which 
can be performed with minimal training and/or prior experience.  
 

56. As shown in paragraphs 11-12 above, for survey 1, 95% of respondents were performing 
harvesting work. The remaining 5% (25 respondents) performed related tasks such as weeding, 
trimming citrus, covering vines and animal care. All of these workers are highly likely to be hired 
at Employee Classification Level 1 – the lowest skill level.  Furthermore, the Fair Work 
Ombudsman’s Report on working arrangements on the harvest trail (2018) lists the key award 
provisions for harvest workers, and their list only includes Employee Classification 1.  
 

57. The irregularity of harvest workers’ employment in our survey and focus groups indicates they 
are hired as casual employees.  Again, the Fair Work Ombudsman’s Report (2018) lists casual 
employment as a key award provision for harvesting workers.  
 

58. In survey 1, only 13% of respondents were aged under 20 years and may have been paid junior 
rates.  Of these, 72.2% were paid hourly rates and 27.8% were paid piece rates.  If they were 
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paid junior rates, the impact on pay calculations from our survey would be to lower the average 
rate of pay for hourly paid workers more than that for piece rate workers.  
 

59. From the points above, the fundamental characteristics of job classification, casual status and 
age of respondents show a high level of like-for-like comparisons on earnings.  

 

2.3.3 Formal hypothesis tests performed by Dr Underhill 

60. Paras 64 – 73 Mr Houston explains hypothesis testing. He concludes that statistical testing is 
inappropriate and unreliable in the context of non-probability samples. 

Response: 

61. I have responded to this concern in paragraphs 38-45 above which details the statistical tests we 
used.  Nonparametric statistical tests have been developed for non-probability samples. These 
tests have been applied to our survey results above. 

 

2.4 ASSESSMENT OF PIECE RATES AND UNSAFE WORK PRACTICES 

62. Paras 74 - 78: Mr Houston sets out our survey responses on payment methods and unsafe work 
practices.  He is critical of our wording describing results in our table. 

Response:  

63. I agree that our wording could be improved to more accurately describe the data presented in 
the table. I also acknowledge that the results reflect the experience of the sample, and not the 
population.  However, this is the best evidence that exists on these types of risks experienced by 
harvest workers, and is consistent with later studies on harvest workers and health and safety. 

2.4.1 Potential concerns with Dr Underhill’s questionnaire 

64. Paras: 79 – 84. Mr Houston notes that he has not seen the survey questions and his comments 
are based on what he infers from my report and our published papers.  He expresses concern 
that some of the questions may only be applicable to some respondents. As he notes, the 
accuracy and interpretation of the results will depend critically on the questions that 
respondents were asked to answer, and the particular wording of the survey questions. Mr 
Houston raises a concern that some questions may have only been applicable to some 
respondents.  

Response: 

65. Many of Mr Houston’s comments in this section are irrelevant because he did not know what 
the survey questions asked.  
 

66. The design of our survey was informed by the multiple focus groups of harvesting workers which 
we conducted prior to developing the online survey. Participants in these focus groups raised a 
number of specific health and safety concerns related to payment systems which we built into 
our survey design.  The table presented on payment methods and unsafe work practices is based 
on the following survey question which included the key health and safety risks identified in 
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focus groups. We included ‘Other unsafe tasks’ as an option but few respondents add to the risks 
we had already specified.  

 

 

Table 6: How often have you experienced the following whilst performing harvesting work? Please 
place a tick in the appropriate column (excerpt from Survey 1) 

Issue 
Never Rarely Some-

times Often  Always 

The way I am paid encourages me to take risks such as: 

     

(a) Not stabilising a ladder before climbing on it  

     

(b) Working in extreme heat (eg. 35 degrees +) 

     

(c) Not drinking water if it takes too long to access the 
water 

     

(d) Carrying excessive loads (eg. Climbing a ladder with a 
heavy bag of fruit) 

     

(e) Other unsafe tasks (please specify) 
 

     

 

67. We use a Likert scale for responses, a common approach in social sciences. The scale covers 
extremes from never to always, and respondents decides which level of frequency best matches 
their experience. It is standard practice that Likert scales are not required to include a definition 
of the frequencies of ‘Never’ through to ‘Always’.  We collapsed responses to ‘never & rarely’, 
and ‘often & always’ to enable statistical tests to be conducted.  
 

68. The above questions were framed so that all respondents could respond to all questions.  If a 
respondent did not use a ladder, then their response to how often the way they were paid 
encouraged them to not stabilise a ladder would be never. It is an event that has never occurred. 
They were not exposed to that kind of workplace risk. 
 

69. .Likewise for responses to how often a worker believed that the way they were paid encouraged 
them to work in extreme heat.  If they did not work under conditions of extreme heat, then they 
would never experience their payment system encouraging them to work in conditions of 
extreme heat.  They were not exposed to that kind of workplace risk. 
 

70. Our survey identifies health and safety risks that workers have identified as being encouraged 
by the way they are paid.  If they have not been exposed to that risk, then they will answer never. 
 

71. On the issue of whether only those who had experienced an OHS risk were able to answer the 
question on concerns about raising an OHS issue without negative consequences, the question 
asked how often they had experienced being able to raise health and safety issues at work 
without negative consequences.  It is relevant to those who have a concern but have not raised 
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that concern. To suggest that the question is ‘relevant only to people who have raised multiple 
workplace issues before” is incorrect and misunderstands the question.  Workers do not have to 
have raised an OHS issue in the past to believe that raising such an issue can result in negative 
consequences.  

 

Subjectivity and interpretation of responses 

72. Para 85: Mr Houston lists several points which he believes will result in a degree of subjectivity 
in the way questions are interpreted.  
 

a. Did respondents answer never/rarely to working in extreme heat because there were 
never/rarely days with extreme heat; or did they never/rarely worked on days when there is 
extreme heat? 
 

b. Unclear whether guidance was provided on the meaning of excessive loads and frequency 
 

c. Did the survey produce guidance on the definition of negative consequences or what these 
consequences could be? How would survey respondents who had not experienced an OH&S 
risk answer these questions using the ‘never/rarely’ etc framework; and 
 

d. It is unclear if respondents are discouraged from taking lunch or drink breaks due to pressure 
from their employers, because of their desire to earn additional income or for some other 
reason (such as forgetting to take such a break). 

Response: 

a. The survey identifies exposure to risks which are more prevalent amongst piece workers than 
hourly paid workers.  Whether they answered never/rarely because there were never/rarely 
days with extreme heat or because they never/rarely worked on days when there was 
extreme heat is unimportant. The important point is that the way piece workers were paid 
encouraged them to risk working in extreme heat more often than hourly paid workers.  
 

b. An example of excessive loads was provided in the survey, based on our focus groups which 
identified carrying heavy loads of fruit as a source of OHS risk.  It is standard practice in social 
research for Likert scales to not define the meaning of the scale from Never through to Always.  
 

c. It is not necessary to provide a definition of ‘negative consequences’ that may deter 
harvesting workers from raising a health and safety issue at work. That respondents believed 
a negative consequence could flow is the critical issue. The question included the response 
option of ‘Not applicable’.  Those who had not experienced the need to raise an OHS issue did 
not need to provide an answer to whether they believed they could raise a health and safety 
issue.  
 

d. The question used the wording ‘the way I am paid encourages me to take risks such as ….’not 
drinking water if it takes too long to access the water’.  The encouragement was explicitly 
linked to the way respondents were paid.  
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Inconsistencies between Dr Underhill’s expert report and other research reports 

73. Para 86 – 92: Mr Houston identifies a number of minor typographical errors in data reporting, 
and differences in terminology between my report and various papers which we have published 
based on this research.  I do not believe it is necessary to respond to these minor issues; none 
of these impact the substance of our findings. 

 

 

2.4.2 Causal relationship between piece rates and unsafe work practices inferred by Dr Underhill. 

74. Para 93-94: Mr Houston notes that my report implies there is a causal relationship between poor 
work practices and piece rate working. 

Response: 

75. The respondents to the survey identified risks they associated with payment systems.  We did 
not need to speculate on a causal relationship.  The account of the relationship between piece 
rates and OHS risk for harvest workers also incorporates the knowledge gained from focus 
groups of harvest workers. 

 

 

Comparison between hourly paid workers and piece rate workers may not be like-for-like. 

76. Para 95 - 96: Mr Houston adds to earlier comments made at para 58 – 63 regarding like-for-like 
comparisons of the earnings of hourly paid and piece rate workers. Here he suggests that hourly 
paid workers might possibly be engaged on an hourly basis because their responsibilities are not 
limited to the picking of products.  

Response: 

77. This issue was responded to above in paragraphs 55-59 above.  Respondents to our survey 
performed rudimentary manual tasks.  Role differences do not explain the earnings differential 
between hourly paid and piece rate workers. 

 

 

Other potential hypothesis that could explain the correlation. 

78. Para 97 – 103: Mr Houston comments that “survey research is not well-suited to the making of 
causal inferences…although piece rate workers may experience poorer work practices, it does 
not follow that these are caused by the use of piece rates. Accordingly, changes to or elimination 
of piece rates would not necessarily lead to improved work practices.”  

Response: 

79. The survey question on payment systems and OHS risks asked respondents whether the way 
they were paid encouraged risks.  Respondents to the survey drew the link between payment 
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systems and poorer workplace health and safety.  Refer also to the discussion above in 
paragraphs 62 -72. 
 
 
 

80. Para 98-101: Mr. Horton draws upon my research findings in relation to the distinction between 
hirings by contractors compared to farmers, and suggests that might be an alternative 
explanation of poor work practices.  

Response: 

81. As noted above, the survey question on payment systems and OHS risks asked respondents 
whether the way they were paid encouraged risks.  That working for a contractor was also 
associated with similar workplace health and safety risks suggests that contractors are more 
likely to be using payment systems encouraging risk taking. It does not negate the importance 
of method of payment as a source of exposure to risk. 
 

 

Conclusion that increases in piece rates or a move to hourly paid rates would improve safety 
practices. 

82. Para 102-103: Mr Houston correctly asserts that “Dr Underhill implicitly considers that an 
increase in piece rates to a level where it provides a ‘decent minimum wage’ would improve 
work safety practices. 
 

83. He then goes on to state that in his opinion “the incentives created from an increase in piece 
rates may well have an opposite effect, ie. an increase in piece rates would improve the financial 
returns workers receive from being productive. This could further encourage workers to focus 
on productivity and discourage workers from focusing upon safety outcomes, such as taking 
breaks or stabilising their ladder when climbing.” 
 

84. Mr. Houston’s opinion is unsubstantiated in the research literature.  In contrast to Mr Houston’s 
opinion, research on piece rates, rates of pay and workplace health and safety show that piece 
rate payments are associated with a higher prevalence of unsafe practices and workplace 
injuries (Mayhew & Quinlan, 1998; Williamson, 2007). The need to produce more to earn a basic 
wage results in shortcuts being taken which are detrimental to health and safety. Increasing the 
rate of pay or compensation for piece workers has been shown to reduce risks (Premji et el. 
2008; Belzer & Sedo, 2018; Kudo & Belzer, 2018). There is also evidence that when piece rates 
are increased, workers will trade leisure for income once they have achieved their ‘target’ 
income, contributing to lower OHS risks (Belzer & Sedo, 2018).   
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2.5 OTHER CONSIDERATIONS 

85. Para 105-108: Mr Houston raises concerns about how piece rates have been calculated in our 
survey analysis, noting that I have not provided a description of how these piece rates were 
converted into hourly rates of pay. 
 

86. Mr Houston acknowledges that he does not have access to the survey question, and then 
speculates about factors which may influence the accuracy and interpretation of results. These 
include: 

• Whether the earnings figure includes superannuation, and whether it is pre or post tax; did it 
include overtime? 

• Whether a time period is specified – did the survey specify that only earnings in the relevant 
period be included? 

• Over what time period were earnings and hours worked assessed? 
• Did respondents who had experienced non-payment of wages discount their rate of pay to 

account for this non-payment? 
• Were responses validated against other information sources such as pay slips? 
• Did the survey include a definition of working hours? If not, did some respondents include 

lunch time or travel time in their calculation? 

Response: 

87. Survey 1 asked participants “In your current farm job, how much do you earn, on average, per 
hour?” Survey 2 asked participants “How much do you currently earn, on average, per hour?” 
Those survey participants unemployed at the time of completing the survey were asked the 
same question about their most recent job. 
 

88. I did not need to derive an estimated hourly equivalent rate; survey respondents did so. In our 
focus groups, it was quite apparent that piece rate workers were able to convert a piece rate 
into an hourly rate of pay.  
 

89. The survey focused on wages paid at the time of the survey. It did not ask respondents to reflect 
back in time so recollection should not have been a problem.  
 

90. I agree with Mr. Houston that piece rate earnings can vary across any given day, any season. But 
this is irrelevant. The award does not offer an ‘averaging process’ whereby very low piece rates 
at one point in time can be compensated by higher earnings at a later date.   Our survey provides 
a snapshot of rates of pay which reveals piece rates received by respondents are well below 
equivalent hourly paid rates.  
 

91. I cannot be certain whether respondents were describing pre or post-tax rates of pay. However, 
our focus group participants indicated they considered their pay rate to be the pre-tax rate they 
were advised of by their employer.  Did the pay rates include overtime payments? We don’t 
know what percentage of harvest workers receive overtime pay.  It is irrelevant to piece workers 
whose pay is not based on hours worked. Given the average hourly rate paid to hourly paid 
workers is below the award minimum, it would seem unlikely that compliance with overtime 
rates would be widespread. 
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92. I believe it is unlikely that respondents may have provided a lower than actual wage figure to 
the survey question on earnings if they had experienced non-payment of wages. The question 
on non-payment of wages was positioned in the survey after the question on average hourly 
wages in their current job, so non-payment of wages was unlikely to be uppermost in their mind 
when considering the wage in their current job. Mr Houston assumes that piece rate workers 
were more likely to have experienced non-payment of wages, suggesting in turn that piece rate 
workers are understating their hourly earnings more than hourly paid workers because of non-
payment. There is no evidence to substantiate this claim.  
 

93. I did not validate survey responses against other information sources such as payslips. Both 
Survey 1 and Survey 2 were completed anonymously. It is inappropriate, and arguably unethical 
to ask in an anonymous survey for documentation identifying respondents, such as a copy of pay 
slips.  Also, the Fair Work Ombudsman’s report on working arrangements along the harvest trail 
(2018) revealed that of 638 employers investigated, 120 had breached non-monetary 
requirements in the award, mostly concerning the absence of records and payslips. Independent 
documentation can be hard to come by. 
 

94. Mr Houston’s comment regarding the provision of a definition of working hours, and the 
potential for respondents to include lunch breaks or travel time in estimating the number of 
hours worked (para 106) is irrelevant. We did not ask respondents to estimate hours worked. 
 

95. Finally Mr Houston’s comment that hourly rate workers are more likely to have an accurate 
recollection of their hourly wage, because [it] would be specified in their contract or agreement 
is incorrect. First, as noted above regarding the lack of employer compliance with 
documentation, it is likely a number of respondents did not have a written contract or 
agreement; and second, being asked about the rate of pay for their current job did not require 
respondents to recollect past information but provide current information.  

 

2.5.2 Extent to which 2013 and 2014 data are relevant in 2021. 

96. Para 109 – 111: Mr Houston asserts that data collected in 2013 and 2014 will have limited 
applicability in 2021. He also suggests that COVID-19 will have significant consequences for the 
workforce composition given travel restrictions.  

Response: 

97. It is clear from the two surveys that the continuity of piece rates on average being paid below 
the award hourly rate has continued unabated from 2013/14 - 2018. 
 

98. I agree that the Covid-19 pandemic has had significant consequences for the composition of the 
horticultural labour force, given restrictions on international travel and visas into Australia.  The 
implications of this change for rates of pay in horticulture are yet to be documented.  At the time 
of our research, temporary migrant workers made up more than 50% of seasonal workers in 
harvesting.  These workers are especially vulnerable to low rates of pay and poor working 
conditions, demonstrated in our survey results.  Once the new agriculture visa for workers from 
10 ASEAN countries is approved, it would appear highly likely than more than 50% of seasonal 
workers in harvesting will again be temporary migrant workers.  

338

338



Dr. Elsa Underhill, Reponse to Report of Mr Greg Houston p. 19 
 

 

2.5.3 Quality of underlying data 

99. Para 113: Mr Houston states that, in his opinion, a response of an employee engaged at $3.00 
per hour is implausibly low. 

Response:   

100. Mr. Houston provides no evidence to support his opinion, which demonstrates his lack of 
knowledge concerning the wages and employment conditions of harvest workers. One female 
focus group pieceworker, for example, complained of earning $120 a week picking peas – 
insufficient to pay her hostel rent. A hostel manager whom we interviewed in Tasmania offered 
discounted accommodation rates to berry pickers because she was aware they earnt far less 
than other fruit pickers and could not afford full rent.   
 
 

101. Para 114: Mr Houston then uses his unsubstantiated position on workers earning $3.00 per 
hour to question the quality of the underlying data. He notes that none of our research papers 
detail the steps undertaken in data cleaning of the surveys. 

Response: 

102. We did not provide detail of data cleaning processes in our published papers because it is not 
required for academic journals.  Academic journals assume that the reader understands the term 
data cleaning, and will not publish unnecessary detail on routine data cleaning processes.  In 
fact, our data was subjected to rigorous data cleaning, hence the original response number for 
survey 1 was culled from 417 responses to 303 useable responses (27% of responses were 
removed). Data cleaning included a number of criteria.  Survey questions were structured to test 
for knowledge of harvesting work and therefore whether the participant was genuinely a harvest 
worker; data was cleaned of respondents answering too few questions, of unrealistic responses, 
such as the current job being unpaid, being under the age of 14; claiming to have worked for 
more days than they had been in Australia, claiming an unrealistic number of average working 
hours per day or days per week, and the like. That we removed 27% of possible responses 
demonstrates we undertook rigorous data cleaning.  
 

103. For Survey 2, 544 responses were culled to 416 useable responses through the data cleaning 
process. This survey was targeted at young temporary migrant workers across all occupations, 
consequently it did not include tests for evidence of knowledge of any single occupational group 
(unlike survey 1). Data cleaning involved removing incomplete responses, straight-line 
responses, and unrealistic responses, such as being under the age of 18, or earning several 
hundred dollars per hour for menial work. That 24% of responses were removed from this survey 
response group demonstrates, again, our rigorous approach to data cleaning.  

 

2.6 Implications for Dr Underhill’s expert report and conclusions 

104. Para 115 Mr. Houston questions whether the estimate of more than 50% of the horticultural 
workforce being casual workers is correct.  
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Response: 

105. The figure of 57% casual employment was taken from the National Agriculture Labour 
Advisory Committee (NALAC) report which in turn cited the Australian Bureau of Agriculture and 
Resource Economics and Sciences. (ABARES). The omission of ‘vegetables’ from the NALAC 
publication was carried into my report. Vegetable producers are included in that data.  

 

Rate of pay for piece workers is substantially less than the minimum hourly rate of pay received by 
hourly paid casual workers  

106. Para 117-121 Mr Houston restates points that have been responded to above. Namely: 
 

(1) That the pay comparisons were not like-for-like and therefore differences in average earnings 
cannot be attribute to differences in the pay structure.  We believe our sample enabled a like-
for-like comparison as explained in paragraphs 55-59 above. The differences in average 
earnings can be attributed to the pay structure. 
 

(2) That the conclusions cannot be generalised to the population.  Nonparametric statistical tests 
have been developed for non-probability sampling which in turn allows estimates for the 
population. Our testing (see paragraphs 38-45 above) produced statistically significant results 
showing that the differences found in our sample are indicated for the population.  The bias 
associated with self-selection is likely to impact both piece rate and hourly paid workers. 
 

(3)  Whilst our 2013/14 survey data was collected 7 years ago, our 2018 data is only 3 years old. 
The differences in average pay found in 2013/14 was repeated in 2018. The structural break 
caused by COVID 19 is likely to be temporary. Workers from ASEAN countries receiving the 
proposed Agriculture Visa are likely to be as vulnerable, potentially more vulnerable, than 
those whom we surveyed who were typically university educated and only interested in 
working for the 88 days required to achieve their 2nd working holiday visa.  
 

(4) I therefore believe that Mr Houston’s opinion that my report does not present sufficient 
information to draw reliable conclusions on the rate of pay for hourly and piece workers in 
horticulture is unsupported.  

 

Very few piece workers earn the rate which ‘the average competent worker would be able to earn 

107. Para 122 – 123. Mr Houston returns to an analysis of the piece rate earnings data.  

 For Survey 1: 

(1)  Mr Houston comments that ‘at least one employee received more than the rate of the 
‘average competent worker’.  The point of this comment is unclear. 

(2) The mean is higher than the median, suggesting a positive skew in the distribution. This is 
correct. The mean is $11.69 and the median is 31 cents per hourly higher at $12.00. However, 
the award rate for the average competent worker is considerably more at $19.40 per hour.  
Chart 1 shows the distribution for piece rate worker earnings. The single worker that earnt 
$30 per hour is an outlier.   
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Chart 1: Distribution of average hourly piece rate earnings, Survey 1  

 

 
(3) Mr Houston’s comment regarding self-selection bias has been addressed in paragraph 9 

above.  

For survey 2:  

(1) Mr Houston is correct in stating that no respondents to survey 2 earnt the rate expected for 
‘average competent worker’.   

(2) Again, the mean is higher than the median, suggesting a positive skew in the distribution. This 
is correct. The mean is $16.12 and the median $15.00. However, the award rate for the 
average competent worker is considerably more at $26.29 per hour.  Chart 2 show distribution 
for piece rate worker earnings in the 2018 survey. Most respondents are earning less than $20 
per hour, with the median clearly illustrated at $15 per hour.  

(3) Mr Houston’s comment regarding self-selection bias has been addressed in paragraph 9 
above.  
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Chart 2: Distribution of average piece rate earnings, Survey 2

 

Piece rates are set at a rate too low for average workers to earn the hourly minimum, let along the 
‘average competent worker’ rate 

108. Para 124 – 127: Mr Houston ‘s makes a number of statements regarding the earnings of 
workers that are not ‘competent’,  and how average earnings across piece rate workers will fall 
below the ‘average competent worker’ rate of pay.  Mr Houston also states that he has been 
informed that 20% or more of the workforce engaged on piece rates do not meet the competent 
worker test.  
 

109. I have no data on what proportion of the workforce, or our samples, do not meet the 
definition of ‘average competent worker’.  The distribution of earnings of piece workers in our 
surveys, however, shows 92.5% of survey 1 and 100% of survey 2 were not achieving earnings 
expected of average competent workers.  

 

Causal relationship between the use of piece rates and unsafe work practices 

110. Para 128 – 132 Mr Houston repeats earlier claims which I have responded to above.  
1. Response to whether the data reflects the population – refer paragraphs 28 – 43 above; 
2. The survey samples enable like for like comparisons – refer paragraphs 55 – 59 above; 
3. Survey respondents draw the link between payment systems and workplace health and safety 

– refer paragraphs 65 – 72 above; and 
4. That workers employed by contractors were also exposed to OHS risks does not negate the 

link that respondents drew between piece rates and health and safety – refer paragraph 81 
above. 
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An increase in piece rate would lead to improved work safety practices 

111. Para 133 -134: Mr. Houston’s opinion that there is no economic reasoning that would give rise 
to an unambiguous expected relationship between the existence of piece rates and safety 
outcomes is not supported by research evidence.  My opinion is based on research evidence.  
 

112. Para 135 – 145 duplicate multiple earlier comments. My response will not be repeated here. 
 

 

KEY POINTS 

 

113. Mr Houston proposes that the samples in our surveys are not random and the sample frame 
is poorly specified. While our results cannot be generalised to the horticultural workforce, 
nonparametric statistical tests do enable statistical analysis of surveys which are 
nonprobability based. These tests have been applied to our survey data, and the results show 
that a similar patten of earnings is indicated for the population. Also, it is not possible to 
conduct a random sample of harvest workers because of the characteristics listed in paragraph 
28 above, notably the itinerant nature of a seasonal workforce. In the absence of probability 
sampling, our data provides the best available empirical evidence on piece rate earnings in 
horticulture.  
 

114. Mr Houston questions the validity of our earnings comparisons, suggesting we may not be 
comparing like-with-like.  This criticism is based on a lack of understanding of our data and of 
employment practices in horticulture.  My reasoning on why our survey compares like-with-
like is set out in paragraphs 55-59 above. 

 
115. Mr Houston questions our findings on the relationship between piece rates and health and 

safety risks. This criticism is unfounded and based on a lack of knowledge of both the nature of 
our survey questions, and the research literature on payment systems and piece rates.  My 
explanation of this relationship is presented in paragraphs 62 – 84 above. 

 

 

 

 

 

 

Dr. Elsa Underhill 

30th June 2021  
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Introduction
More than a decade and a half after the creation of the Federal Motor Carrier Safety 
Administration (FMCSA) within the US Department of Transportation (USDOT), truck-
ing safety remains important public policy. While fatalities in truck crashes declined 
from 0.363 per 100 million vehicle miles travelled (VMT) to 0.138 fatalities per 100 mil-
lion VMT between 1975 and 2014, on average, 11.4 people die every day in truck crashes 
(FMCSA, 2014: Table 1). The truck fatality trend follows the passenger vehicle trend 
closely: automobile fatalities declined from 3.25 to 1.05 per 100 million VMT (FMCSA, 
2014: Table 5). Because of the difference in mass, truck–car crashes are more likely to 
involve high negative consequence for automobile passengers. While fatal truck crashes 
declined by 28% from 2001 through 2010 and fatal truck crashes declined by 48% per 
million VMT, fatal crashes have risen 8% per million VMT since then (FMCSA, 2014: 
Figures 1 and 2).

Larger and heavier trucks, increased congestion and just-in-time (JIT) delivery have all 
been considered as possible explanations for the number of crashes and deaths related to 
trucking (National Academies of Sciences, Engineering, and Medicine, 2016: 34). Research 
has also focused on nighttime driving, driver fatigue and increases in longer truck trips. 
Little effort, however, has focused on the effects of competition on freight rates and com-
pensation on truck driver working hours. This study explains how compensation influences 
work hours in the trucking industry, in turn, influencing safety outcomes.

Previous research on commercial safety has focused on the immediate mechanisms 
influencing certain driver behaviours, taking an engineering or behavioural approach. 
The engineering approach examines road configuration, vehicle dynamics and safety 
technologies. Behavioural studies focus on speeding, driving long hours and fatigue 
rather than on economic motivations, as if truck drivers speed and drive long (and often 
illegal) hours just because they are greedy or because they have a preference for speeding 
and other reckless behaviour. This research shows how driver compensation influences 
long work hours and tests the target earnings hypothesis theoretically and empirically, 
providing a rational explanation for why they work long hours.

Literature
Yellen (1984) hypothesises that an employer paying higher than average wages will dis-
courage workers from shirking by imposing a high cost of job loss on workers. Such an 
‘efficiency’ wage can help employers elicit greater effort from workers, while reducing 
monitoring costs. In addition to compensation level, payment type can influence behav-
iour. ‘Piecework’ rates in trucking provide an alternative incentive for workers to increase 
their effort (Prendergast, 1999). While the efficiency wage argument appeals to the 
worker’s long-run interest to maintain employment, the piecework system creates a 
short-run incentive to increase production by paying the most productive workers higher 
earnings, leading to longer hours than for other similarly situated workers.

Piecework pay has been the norm in long-haul trucking for decades (Levinson, 1980) 
and in road transport more generally for hundreds of years (Gerhold, 1993). Most inter-
city drivers in both truckload (TL) and less-than-truckload (LTL) trucking are paid by the 
mile or by the load, rather than hourly (Burks et al., 2010). In North American trucking, 
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length-of-haul (mileage) often is the sole determinant of compensation. Drivers fre-
quently wait long periods for their loads and in many cases, must load or unload their 
own freight. This non-driving time generally goes underpaid or unpaid, relative to driv-
ing time; the tension between piecework pay and speed limits encourages drivers to work 
unusually long hours in order to reach earnings targets (Belzer, 2000).

While these compensation practices may elicit more work effort from drivers, they 
may create incentives encouraging behaviours, negatively influencing safety-related out-
comes and attract workers with few labour-market alternatives. Such behaviours may 
include speeding, taking safety shortcuts, neglecting safety inspections, working illegally 
long hours and neglecting repairs; TL drivers regularly work between 90 and 100 hours 
per week, even though the legal limit is around 60. Drivers may work these long hours 
simply by recording unpaid non-driving labour off duty, and electronic logs may be set to 
record driving only when a truck exceeds 15 miles per hour, thus allowing the driver to 
work (and drive) while remaining logged off duty (Viscelli, 2016). In addition, FMCSA 
regulations changed in 2004, reducing the effectiveness of the 70-hour-per-8-day-week 
working time limit (designed to give over-the-road truck drivers a longer weekly break) 
by allowing truck drivers who reach their 70-hour limit to re-set their weekly hours to zero 
after taking a 34-hour break (the ‘34-hour restart’). This allows drivers to log as many as 
84 hours in a 7-day week (Saltzman and Belzer, 2007). While long hours may provide 
short-run economic benefit to individual drivers or carriers, in the long run, they lead driv-
ers to supply excessive labour to the marketplace for a fixed number of workers, reducing 
wages and encouraging illegal and dangerous hours of work.

The National Transportation Safety Board, US Department of Transportation (1990), 
called for a review of trucking industry structure, operations and conditions that may 
create incentives for drivers to violate hours-of-service (HOS) regulations and use drugs. 
A 1995 study raised questions about the influence of pay policies on truck driver fatigue 
and suggested a possible link between compensation method and fatigue-related crashes 
(National Transportation Safety Board, U.S. Department of Transportation, 1995).

Research has shown that pay levels may motivate long driving hours and illegal sub-
stance use, contributing to fatigue (General Accounting Office, US Congress, 1991; 
Hensher et al., 1991; National Academies of Sciences, Engineering, and Medicine, 2016: 
34–36). Forty-five percent of respondents to a New York State survey thought hourly pay 
would reduce driver drowsiness (McCartt et al., 1997). Focus groups believe per-mile 
compensation limits income and encourages cheating (Cadotte et al., 1997; Mason et al., 
1991). Piece rate systems, when coupled with enforceable HOS regulations, limit the 
income opportunities of drivers (Chatterjee et al., 1994).;

Monaco and Williams found that occupational characteristics, not demographics or 
education, predict truck crash rates. A probit analysis of the University of Michigan 
Trucking Industry Program (UMTIP) driver survey data determined that higher driver 
pay rates and hourly pay predicted a lower probability of drivers’ involvement in a crash 
during the previous year or their having had a logbook violation over the previous 
30 days. Those paid a percentage of revenue – a combination of revenue miles hauled 
plus the market value per mile of that freight movement – had the highest rate of HOS 
violations and crashes (Monaco and Williams, 2000).

While scholars have documented the safety consequences of long work hours in many 
industries and particularly in trucking, theoretically grounded, empirically validated 
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studies have been lacking. Similar problems have beset research on health consequences 
of long hours. Dembe et al. (2005, 2006, 2007) conducted a number of studies using the 
National Longitudinal Survey of Youth in the United States and found a strong associa-
tion between long and irregular work hours and occupational injury and illness, as well 
as negative employment consequences. A study of medical interns showed that excep-
tionally long hours were associated with fewer ‘attentional errors’ (Lockley et al., 2004). 
Several Australian studies have shown the association between long work hours and 
safety and health problems in long-distance trucking (Mayhew and Quinlan, 2006), as 
well as in short-haul trucking (Williamson et al., 2009), and the same has been shown in 
the US (National Academies of Sciences, Engineering, and Medicine, 2016). However, 
research has not shown clearly why long-haul drivers work such extremely long hours. 
We argue, here, that truck drivers who choose long-haul work do so to achieve earnings 
targets they probably could not reach any other way.

Theory
We divide our theoretical discussion into three parts. First, we discuss a standard model 
of labour supply, modified to account for the particular constraints faced by a long-haul 
driver paid by distance. This model allows us to specify the economic incentive effects 
of piece rates compared with time rates. Second, we consider a series of models, stylising 
the employment relationship somewhat differently than our basic model. These models 
capture different aspects of the complex causal structure of jobs than our standard model. 
These models differ from our standard one because they represent situations in which the 
employee receives a higher net wage than that offered by the next best alternative. Third, 
we consider a model that describes how unpaid time can create an incentive for drivers 
to work in excess of the HOS regulations.

The standard model of the labour supply curve
The standard model implicitly assumes that we observe an equilibrium in which straight-
forward economic factors such as differences in the productivity of employees, or in the 
positive or negative non-pecuniary rewards of the particular job, explain pay differences. 
Given the high turnover in trucking, we start with a model that assumes workers are 
indifferent between the current job and the next best alternative. HOS regulations allow 
drivers 14 hours between the start and end of a shift. After 14 hours, drivers must take at 
least 10 hours off before resuming driving. Since the individual consumes both leisure 
time and income, we measure leisure time on the horizontal axis and income on the verti-
cal. An hourly worker can choose a point anywhere on the budget constraint represented 
by the line segment A–B. However, those willing to work at least 6 days per week, away 
from home for weeks, may earn higher income. The segment C–D–E represents this 
constraint. To earn the higher annual income offered by long-haul trucking, drivers must 
work the long hours the job requires. Drivers can choose jobs with more time off (such 
as short-haul) but lower income. The indifference curve that passes through point C 
shows those workers who are indifferent to taking the lower income of hourly employ-
ment and the higher pay and longer hours of long-haul trucking. In this case, no rents are 
earned, since workers are indifferent between working in the trucking industry and 

348

348



Belzer and Sedo 63

working as hourly production workers in another industry. However, those workers who 
wish to work even more hours can choose to do so and will choose a point such as D in 
trucking – a point that exceeds the legal limit.

Figure 1. The standard labour supply model.

Extensions of the standard model: Pay level
While this model explains why some workers choose employment in long-distance 
trucking, it does not address the relationship between the level of pay and driver behav-
iour. Why might higher mileage rates induce workers to become more safety conscious? 
The efficiency wage gives workers the incentive to work more safely when behaviour is 
difficult to monitor directly. For example, a firm concerned about the number of crashes 
and violations might pay above market wages to its drivers to encourage safety for at 
least two reasons. First, drivers failing to meet the firm’s safety requirements lose these 
above market wages, causing them to focus on safety. Second, efficiency wages would 
attract safer drivers to the firm since these drivers would be rewarded for safety, while 
reducing turnover. Efficiency wages, thus, reduce crashes and violations. As long as the 
value of reduced crashes and greater productivity is greater than the cost of paying the 
efficiency wage, the rational firm will pay efficiency wages.

Another example involves regulation. The 40-hour standard workweek (and time-
and-one-half for overtime) prescribed by the Fair Labor Standards Act (FLSA) in the 
United States does not apply to safety-related employees of interstate trucking compa-
nies (Belzer, 2000). While the FLSA’s minimum wage requirements do apply, because 
truck drivers self-report non-driving labour and because low pay rates in trucking give 
truck drivers an incentive to work unusually long hours, a regulatory requirement to pay 
drivers for all of their work time might create an incentive to work fewer hours. Even 
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with electronic logbooks, drivers systematically violate the HOS maximum labour time 
regulation because non-driving labour time requires self-reporting and drivers’ economic 
incentives run counter to long-term safety and health policy (Viscelli, 2016).

Workers also might have a ‘target’ income, and higher compensation might induce 
them to be more safety conscious than they would be otherwise (Camerer et al., 1997). 
Drivers who cannot reach this target income without violating HOS regulations have an 
incentive to exceed them. A higher mileage rate would allow these drivers to reach their 
target income after fewer hours of work.

This incentive can exist even if the target income hypothesis is not true, since higher 
incomes mean a higher level of utility. As long as the additional utility from income is 
greater than the disutility of working, offset by the threat of detection and the expected 
cost of paying the fine for violation or losing their job, drivers have an incentive to work 
additional hours. On the other hand, higher pay rates can reduce this incentive, regardless 
of whether the target income hypothesis is applicable, if their current job is better than 
the alternative. If drivers have a target income, higher pay rates will allow them to satisfy 
these targets without increasing their hours to dangerous levels.

Extensions of the standard model: Method of pay
For those drivers without target earnings, higher pay also reduces the incentive to work 
additional hours as long as the income effect of this increase is larger than the substitu-
tion effect. However, if the substitution effect is larger, a higher pay rate would lead to 
greater hours worked. This ambiguous theoretical prediction provides the basis for a 
testable hypothesis regarding the actual response of drivers to changes in pay rates. 
Figure 2 shows the case where a higher pay rate leads to fewer hours worked. In this 

Figure 2. Extension of the standard model.
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instance, the substitution effect of greater compensation rates causes the driver to 
increase hours worked from A to B, while the income effect reduces these hours from 
B to C. Since the reduction in hours worked due to the income effect is larger than the 
increase due to the substitution effect, the net effect is to reduce hours worked. In this 
case, however, workers may make more money for fewer hours of work. Therefore, a 
higher driver pay rate can reduce the incentive to work beyond the HOS regulations, 
regardless of whether the target income hypothesis holds true, leading to greater safety 
performance.

The common practice to either underpay or pay nothing for non-driving time also 
influences driver behaviour. Unpaid time spent loading, unloading, and waiting represents 
a significant proportion of working time, according to results from the UMTIP Drivers 
Survey as well results from a National Institute for Occupational Safety and Health 
(NIOSH) survey (Chen et al., 2015). Drivers who are unpaid or underpaid for non-driving 
labour have an incentive to underreport this unpaid time to conserve driving hours.

Figure 3 shows hours of leisure, measured from left to right, and working hours, 
measured from right to left on the horizontal axis; compensation appears on the vertical. 
Assuming legal logging, for a given amount of unpaid time (U*), drivers have a certain 
limited amount of legal driving and working time, indicated by the vertical line through 
point A. This determines a driver’s maximum level of income. If at this point the com-
pensation for an additional hour of driving is higher than the marginal rate of substitution 
of money for time, then drivers would prefer to work more hours. They can do this by not 
reporting some of the time spent unloading, which allows drivers to spend more time on 
the road. This incentive exists even if there is some compensation for non-driving labour 
time, as long as it is less than the amount paid for driving.

The fact that most drivers are either paid by the mile or earn a percentage of revenue 
creates an incentive for drivers to violate the HOS regulations. Drivers earn the same 

Figure 3. Method of pay.
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amount for a given load, regardless of the hours worked. If traffic, weather or other 
delays cause the trip to take extra time, drivers have a strong incentive to work additional 
hours to reach target earnings.

Payment by ‘percentage of revenue’ compounds the piecework earnings problem. If 
the supply of trucks and drivers is loose, competition for freight also drives down rates. 
Since it is hard to verify non-driving delays, drivers may work extra hours without fear 
of detection. The ease with which drivers hide non-driving hours by logging off duty 
heightens the competition and squeezes drivers to work more for lower effective rates. 
This problem remains significant even when carriers adopt electronic logbooks. While 
the electronic logbook reliably records when the truck is moving, it does not show what 
the driver is doing when the truck is stopped; this requires driver self-report.

While point B shows fewer hours worked than point A’, it represents more total hours, 
since the total reported hours, offset by those not reported, are at point B. Point A’ indi-
cates the utility maximising point for ‘desired’ hours worked. Since these delays are 
difficult to verify, drivers may work extra hours without fear of detection. With FMCSA’s 
permissive regulations regarding logging non-work labour time, incentives for truthful-
ness remain weak even when drivers use electronic logbooks.

The tradeoff between pay rate and work hours
Many studies have found a relationship between fatigue and crash rates. Lin et al. (1993) 
use 1984 data from an LTL firm to show that accident rates increase with the number of 
continuous hours driven, while McCartt et al. (1997) provide similar results from a sur-
vey of truck drivers in New York State. Beilock (1994) used a survey of drivers at Florida 
inspection stations to show that tight schedules induced drivers to either violate speed 
limits or violate the HOS regulations. In a similar study, Hertz (1991) estimated that 51% 
of observed drivers violated these regulations. A 2010 NIOSH survey showed that viola-
tions continue at a high rate even after HOS regulations were relaxed substantially (Chen 
et al., 2015). Since HOS regulations were created to reduce driver fatigue, it is important 
to determine the factors creating an incentive for drivers to violate these regulations 
(National Academies of Sciences, Engineering, and Medicine, 2016).

Methods
We establish the applicability of the labour/leisure tradeoff in trucking by estimating a 
labour supply curve. The truck driver labour/leisure tradeoff establishes a foundation for 
understanding the extent to which industrial work-process organisation and driver com-
pensation contribute to truck drivers’ propensity to work much longer hours every week 
than typical non-driving production workers, and by extension, the tendency to accumu-
late fatigue resulting from chronic long hours.

Labour supply curve estimation
We estimate the determinants of the number of driver weekly work hours – particularly, 
the relationship between mileage rates and work hours. Since it is reasonable to assume 
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that hours might be determined in part by some of the same random components that 
influence mileage rates, we cannot estimate this relationship directly. We use a two-step 
procedure, first estimating the mileage rate for each driver, and then using the fitted val-
ues of the mileage rate to estimate the weekly hours equation.

We estimate each equation using ordinary least squares (OLS). The general form of 
the model can be written as

Rate X X Xi 1 2 i2 3 i3 K iK i= + + + +! ! ! ! "�

where Ratei is the mileage rate for the ith driver, Xs represent characteristics of the driver 
and job that are relevant to determining the mileage rate and ! s are the parameters to 
estimate. The term " summarises the random components and unobserved characteristics 
of the individual driver and job.

We divide the variables used to estimate the mileage rate equation into two groups. 
The first summarises the human capital characteristics of the individual driver: experi-
ence, tenure, education, union status, race, age and marital status. We use other family 
income to measure the importance of driving income relative to overall household 
income. We include the squares of experience and tenure to allow for a non-linear 
relationship between these variables and the mileage rate. We also allow for an interac-
tion between race and union status, which allows the union premium to differ by race. 
Finally, we use drivers’ previous violation record as a proxy for individual skill and 
performance levels.

We expect the mileage rate to correlate positively with experience and tenure; a nega-
tive second-order term would indicate that this premium decreases as mileage rates 
increase. While in most occupations we would expect a high school degree to raise the 
wage rate, this may not hold for truck drivers because of the low formal education 
requirement of truck driving. Previous research suggests that unionised and white work-
ers would also earn more than other drivers. We hypothesise that unions would raise the 
mileage rate of non-white drivers by more than that of white drivers, as the earnings 
discrimination literature suggests that unions often have an equalising effect on the 
wages of non-white workers. Finally, we expect that those drivers with a previous mov-
ing violation would earn a lower mileage rate.

The second group of variables captures characteristics of the firm and job. 
Previous research has documented that larger firms pay higher wages, ceteris pari-
bus. Private carriage firms (vs. for-hire firms) and firms that haul primarily dry 
boxes (vs. temperature-controlled trailers, flat beds, and tankers e.g.) might be 
expected to pay different mileage rates, but we cannot predict the direction of these 
differences in advance. Drivers with longer trips probably earn lower mileage rates 
since they spend a greater percentage of their time driving (and hence, waste less 
time performing unpaid non-driving labour). Finally, we also include the amount of 
unpaid time and paid time off, although we cannot determine the direction of these 
influences in advance. Firms requiring a substantial amount of unpaid time for load-
ing, waiting or other activities may or may not be compelled to compensate by pay-
ing a higher mileage rate, depending on the labour-market pressure for drivers. 
Similarly, more paid holidays and longer vacations might compensate for a lower 
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mileage rate, or they could be complementary aspects of ‘good’ jobs that offer better 
compensation generally.

Data
Data used to estimate the labour supply curve were obtained from a survey of drivers 
collected in 1997–1998 by UMTIP (Belman et al., 2004). The sample includes all full-
time employee drivers paid by the mile. The estimation is based on a sample of 233 
employee drivers for whom complete information was available. These drivers reported 
working an average of 64.49 hours per week with a minimum of 25 and a maximum of 
126. Drivers earned an average of USD0.286 per mile with a range from USD0.13 to 
USD0.485; on average, they had 13.66 years of experience and average company ten-
ure of 3.46 years. While the data are 20 years old, the work process and pay systems in 
trucking have not changed enough to make them obsolete, and the economic motiva-
tions underlying truck drivers’ work hours have not changed, so the econometric test 
of the foregoing theory remains valid. Because they were collected at the individual 
level, the data remain the most robust data available as of this writing. While not iden-
tical, the hours of work averages and distribution revealed in this survey in the late 
1990s are consistent with more recent surveys, including one conducted by the 
FMCSA, US Department of Transportation (2005; 61.4 hours per week) and one con-
ducted by the NIOSH in 2010 (60 hours per week; Chen et al., 2015). Indeed, the 2010 
NIOSH truck driver survey, conducted using a similar truck-stop design, shows that 
more than 20% of all drivers worked more than 75 hours per week, which is entirely 
consistent with the 1997 UMTIP survey used here and far greater than the stated legal 
limit of 60 hours per 7-day week.

Several variables are categorical. Union members accounted for 8% of the sample, 
86% were white and 25% had had a moving violation in the past year, while 33% worked 
in a ‘medium’-sized firm (between 100 and 500 workers) and 34% worked in ‘large’ 
firms with more than 500 workers. Fourteen percent of drivers worked in the private car-
riage segment of the market and 65% hauled dry boxes. This sample may be biased 
towards larger for-hire firms because these drivers more likely are employees and 
because private carriage represents roughly half of all trucking, but the implications for 
this study are unknown.

The average miles per dispatch was 858 with a standard deviation of 619.75; we 
attribute the extent of variation to the wide variety of operations in the trucking industry. 
On average, drivers spent about 0.23 minutes in uncompensated activities per mile 
driven. Given the average of 858 miles per dispatch, this means that the median trip 
included about 197 minutes of uncompensated labour time. At the other end of the spec-
trum, the median driver received 13.7 paid holiday, vacation and sick days per year, with 
a minimum of zero and a maximum of 35.

Drivers’ average age was 42.18% and 69% were married. The variable ’other income’ 
is the measure of total family income less the income earned from driving. This included 
income earned by other family members or by the driver in other occupations. The mean 
value was USD46,980 with a standard deviation of USD18,880. Finally, 22% of driving 
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occurred at night (between the hours of midnight and 6:00 am) and 19% of the typical 
driver’s time was spent in non-driving activities. The typical driver last slept at home 
8.46 days prior to the interview.

Table 1. Summary statistics, UMTIP driver survey of piece work drivers, n = 233.

Variable Variable definition Mean SD Minimum Maximum

Weekly hours Hours worked in the week 
preceding the survey

64.49 18.11 25 126

Mileage rate $/mile 0.286 0.055 0.13 0.485
Experience Years of experience as a driver 13.66 10.12 1 43
Tenure Number of years worked with 

current firm
3.46 4.58 0.083 30

HS education 1 if driver completed high school, 
0 otherwise

0.83 0.37 0 1

Union 1 if driver is a union member, 0 
otherwise

0.08 0.27 0 1

White 1 if driver is white, 0 otherwise 0.86 0.35 0 1
Age Age of driver 42.18 9.51 22 64
Married 1 if driver is married, 0 otherwise 0.69 0.46 0 1
Other income 
(USD1000)

Other family income 46.98 18.88 0 120

Moving violation 1 if driver received a violation in 
the past year, 0 otherwise

0.25 0.43 0 1

Medium firm size 1 if firm has between 100 and 500 
drivers, 0 otherwise

0.33 0.47 0 1

Large firm size 1 if firm has more than 500 
drivers, 0 otherwise

0.34 0.48 0 1

Private carriage 1 if firm is private carriage, 0 
otherwise

0.14 0.34 0 1

Dry van 1 if driver pulls primarily dry vans, 
0 otherwise

0.65 0.48 0 1

Miles per 
dispatch

Number of miles in the average 
dispatch

858.01 619.75 144.14 3500

Unpaid time per 
mile

Average amount of unpaid time 
per mile driven, in minutes

0.23 0.4 0 3

Paid days off Number of paid holidays, sick and 
vacation days per year

13.7 8.4 0 35

% Night driving Percentage of driving hours 
between 11:00 pm and 7:00 am

0.22 0.21 0 0.75

% Non-driving Percentage of time spent in 
activities other than driving

0.19 0.17 0 0.89

Last home Number of days since the driver 
was at home

8.46 12.74 0 90

UMTIM: University of Michigan Trucking Industry Program; HS: higher secondary.
Pay rates in current US dollars, 1997–1998.
USD1.00 in 1997 was the equivalent of USD1.50 in 2016.
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Results

Mileage rate estimation
Table 2 reports the results of the mileage rate equation. Returns to tenure and experience 
were statistically significant at the 5% level, as was the squared value of tenure. This 
means that an additional year of tenure at the mean (3.46 years) added 1% to the average 
mileage rate. However, an additional year of experience (holding tenure constant) had a 
negligible effect. Union members could expect to earn almost USD0.10 per mile more 
than non-union drivers, and this estimate was also significant at the 5% level. The returns 
to education were insignificant. White workers could expect to earn USD0.016 per mile 
(5.7%) more than others. The interaction of race and union status was not significant, 
indicating that the union premium was similar for all drivers, regardless of race.

Firm-level characteristics offered a great deal of insight into differences in driver compen-
sation. Drivers working for large firms earned significantly more than those in smaller firms, 
similar to what research on firm size has shown generally (Bayard and Troske, 1999; Brown 
and Medoff, 1989). In addition, workers with more paid time off earned higher mileage rates, 
indicating that ‘good jobs’ reward workers not just by paying higher wages but with other 
forms of compensation as well. Drivers with longer dispatches earned less per mile than those 
with shorter dispatches. However, neither of these raised mileage rates substantially.

Table 2. Mileage rate equation. 

Variable Estimate Standard

Error t

Constant 0.241*** 0.016 14.918
Experience 0.002** 0.001 2.133
Experience2 –4.1E–05 0.000029 –1.437
Tenure 0.004** 0.0017 2.049
Tenure2 –0.00011** 0.000054 –1.972
HS degree 0.000574 0.008 0.076
Union 0.097** 0.057 1.726
White 0.016** 0.008 1.858
Union by white –0.04 0.058 –0.695
Previous moving violation 0.007 0.007 1.051
Medium firm 0.013** 0.006 2.065
Large firm 0.026*** 0.009 3.164
Private carriage –0.020 0.010 –1.900
Dry van –0.008 0.007 –1.221
Miles per dispatch –0.00002*** 0.000006 –3.276
Unpaid time –0.010 0.008 –1.192
Paid days off 0.001** 0.0004 2.071
Sample size 233 Dependent variable Mileage rate
R2 0.385 Rbar-squared 0.340
Residual SS 0.431 Std error of est 0.045
F(16, 216) 8.457 Probability of F 0.000

* = .10; ** = .05, and *** – .001.
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Weekly hours estimation
The weekly hours equation can be written as

Hours *W W Z  Z1 2 i 3 i
2

4 i4 K iK ii = + + + + +! ! ! ! ! "�

where Hoursi are the weekly hours of the ith driver, and Wi is the fitted wage of the 
ith driver from the regression estimates described above. The Zs represent character-
istics of the driver and job that influence the number of hours worked, while "i cap-
tures the random components of the hours worked not included in the explanatory 
variables.

To estimate the weekly hours equation, we must provide instruments that include 
variables in the mileage rate equation but do not determine hours of work. We 
hypothesise that experience, education and race will influence wages, but not hours. 
Finally, we do not include the size of the firm and the type of trailer in the hours 
equation.

We included both the fitted wage and its square in the regression. This allowed the 
influence of the wage rate to decrease and even allowed for the possibility of a ‘back-
ward bending’ supply curve where higher wages can cause a decrease in hours 
worked. Other variables included in the regression were age (and its square), marital 
status and other income. We also considered characteristics of the firm and job that 
might influence hours worked. These include the percentage of night driving, the 
percentage of time spent in non-driving activities, the amount of unpaid time and 
paid days off, as well as union status, length of dispatch, private carriage and tenure. 
Finally, the variable ‘last home’ is a measure of how long it had been since the driver 
had slept at home.

We report the results of the hours equation in Table 3. First, weekly hours were not 
estimated as precisely as the mileage rate in part because the reported hours may be 
measured with error, relative to the explanatory variables. Weekly hours are reported for 
the most recent week, but it is possible that weekly reported hours worked may have 
over- or under-estimated the hours worked in a typical week. As long as these differences 
are not systematic, they do not bias the parameter estimates, but do make them less pre-
cise, as reflected in the results.

Weekly hours tended to increase with age, ceteris paribus, until the driver was about 
44.6 years old, at which point they declined. Married drivers tended to work almost five 
fewer hours per week, suggesting that married drivers may be more willing than non-
married drivers to trade personal time for labour once they have met their earnings tar-
gets, but this is significant only at the 10% level. Finally, we need to interpret the results 
on non-driving time. The variable ‘unpaid time’ measures the amount of unpaid time 
per mile driven. The estimate suggests that drivers who were not paid for their non-
driving time tended to compensate by working longer hours, as hypothesised. The non-
driving time variable measures the percentage of time that a driver spends in activities 
other than driving. While the negative coefficient may seem surprising, in conjunction 
with unpaid time, we interpret this variable to measure the effect of at least partly com-
pensated non-driving time. We therefore are not surprised that drivers with more paid 
non-driving time may work fewer hours, while those who have more unpaid non-driv-
ing time may work more.
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We interpret the mileage rate results as follows. The fitted value of the mileage rate 
and its square is significant at the 5% level, showing an overall positive influence of 
wages on hours for most drivers. The positive relationship between mileage rates and 
hours continues until the mileage rate reaches about USD0.307 per mile, at which point 
we estimate that further increases in the mileage rate begin to reduce weekly hours. This 
relationship is described in Figure 4. Note particularly the predictions of hours worked 
relative to the HOS regulations current at the time of the survey. For low mileage rates, 
increasing the mileage rate led to an increase in hours worked. The mean rate of 
USD0.286 provides an estimate of about 69.2 hours worked per week, with a slight 
increase to almost 69.8 hours for rates above the mean, up to USD0.307 per mile. 
However, after this point, further increases in the mileage rate led to fewer work hours, 
supporting the target-earnings hypothesis. Once drivers earn a high enough rate and are 
already working long hours, they use further mileage rate increases to ‘buy’ more time 
off rather than purchase more goods and services. It is insightful to observe that the point 
at which the estimated pay-rate curve crosses the 60-hour legal limit was USD0.395 per 
mile in 1997 dollars. In 1997, J.B. Hunt Trucking, one of North America’s largest TL 
carriers, raised truck driver compensation to an average of USD0.37 per mile in a suc-
cessful effort to reduce turnover and driver crash rates (Rodriguez et al., 2006). In recruit-
ing efforts at the time, Hunt described itself as offering union-level pay rates without the 
union. Our estimates predict that for USD0.37 per mile, drivers would reduce their 

Table 3. Weekly hours of work equation.

Variable Estimate Standard 

Error t

Constant –116.29** 52.88 –2.199
Fitted rate 776.75** 370.8 2.095
Fitted rate2 –1266.30** 637.3 –1.987
Age 3.119*** 0.849 3.674
Age2 –0.035*** 0.001 –3.578
Married –4.853* 2.548 –1.905
Other income (USD1000) 0.021 0.067 0.348
% Night driving 9.241 5.598 1.651
% Non-driving time –21.820** 9.788 –2.229
Unpaid time 11.066*** 3.441 3.216
Union 10.842 9.372 1.157
Miles per dispatch 0.0007 0.002 0.313
Private carriage –4.082 3.464 –1.178
Tenure –0.365* 0.201 –1.820
Last home –0.006 0.125 –0.045
Sample size 233 Dependent variable Hours per week
R2 0.164 Rbar2 0.111
Residual SS 63611.8 Std error of est 17.082
F(14, 218) 3.061 Probability of F 0.000

* = .10; ** = .05, and *** – .001.
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weekly hours from 69.2 (at the average mileage rate of USD0.286 per hour) to 64.7 hours 
per week and further reduce hours to 60 at the USD0.395 per mile rate # very close to the 
top rate set by Hunt at that time.

Joint decisions of drivers and firms at higher or lower rates of pay may also explain 
the shape of the labour supply curve. Firms paying a high rate may have a systematic 
preference that their drivers obey the HOS regulations, while firms that pay a low rate 
of pay may recognise that their drivers cannot make a living without working more 

Figure 4. Labour supply curve for long-distance truck drivers.
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hours than the regulations allow and may allow (look the other way), encourage or 
coerce them to work more hours and drive more miles; this understanding may be 
consistent with low-rate firms’ need to extract additional productivity from each truck 
and driver to support their businesses. The point estimates suggest that if the mileage 
rate were to increase to USD0.395 per mile, drivers would reduce their weekly hours 
to the 60-hour legal limit. At this rate, drivers’ compensation is sufficient for them to 
satisfy their income requirements without having an incentive to work more than 
mandated by law.

Discussion and policy implications
This study’s findings suggest that truck drivers work long hours because they have target 
earnings; that is, they need to earn a certain amount of money each week to pay their 
bills. For the growing number of lease-purchase drivers, who lease their trucks from 
motor carriers from which they obtain their freight, this pressure is especially intense 
(Viscelli, 2016). While truck drivers made a substantial living during the era of economic 
regulation and strong union bargaining power, the liberalisation of trucking economic 
regulation and resultant de-unionisation have reduced compensation by more than half; 
union density has declined from about 60% in 1977 to below 10% in 2017 (Hirsch and 
Macpherson, 2017).

This low union density, along with changing industry structure since 1980 that 
intensified competition, has substantial implications for supply chains and their gov-
ernance. Replacement of institutional with market regulation in the US, starting in 
1977 administratively and institutionalised by the Motor Carrier Act of 1980 and the 
subsequent dissolution of the Interstate Commerce Commission and Congressional 
mandate of intrastate deregulation, prompted intense competition (Belzer, 2000). 
Neoliberalism allowed cargo owners to gain substantial economic power, creating eco-
nomic welfare, the economic rents from which they have captured, bringing customers 
lower prices while creating sweatshop conditions for commercial motor vehicle driv-
ers (for a global analysis of unequal distribution of rents, see Milanovic, 2016). Global 
supply chains, driven by the power of the customer, left the transportation providers to 
compete with few limitations.

Various institutional actors have tried to regulate this competition. In Australia, 
the Transport Workers Union (TWU) has conducted a decades-long ‘comprehensive 
campaign’ for ‘safe rates’ and the extension of employment regulation to cover 
unioniseable owner drivers at the state and national level, dovetailing with the 
unique Australian industrial relations system featuring expert industrial tribunals 
mandating minimum industrial practices. The TWU also incorporated a ‘chain of 
responsibility’ strategy to try to match legal responsibility with the sophisticated 
supply chains that developed after deregulation (Kaine and Rawling, 2010). This 
strategy included a mechanism with which to incorporate the interests of subcon-
tractors and precarious workers (Rawling and Kaine, 2012), whose numbers have 
increased with deregulation.

In response to an interest expressed by the International Trade Union Confederation, 
the International TWU, the International Organisation of Employers and the International 
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Road Transport Union, the International Labour Organisation (ILO) hosted a tripartite 
sectoral council meeting on road transport safety and health, producing a report (ILO 
et al., 2015), and the negotiations produced a resolution implying the need for safe rates 
to level the playing field for motor carriers and drivers (ILO, 2015a, 2015b, 2016). The 
ILO continues to grapple with these supply chain workplace regulations questions, and 
consensus on a policy response remains in development.

Perhaps, the most important policy implication resulting from this research is that 
long-haul drivers will not have an economic incentive to reduce their working hours 
unless they are paid for all their work time. Truck drivers paid on a piecework basis (by 
the mile, by the load or a percentage of revenue) will continue to have an incentive to 
record non-driving labour as off duty, which pushes them to work up to 100 or more 
hours per week, depending on the number of unpaid non-driving hours embedded in 
their work. Although a hard cutoff is arbitrary, because evidence suggests that working 
more than approximately 60 hours per week substantially increases negative conse-
quences for truck driver and public highway safety, as well as truck driver health, this 
research supports the safe-rates public policy advocated by employers, worker repre-
sentatives and governments as negotiated within the ILO framework.

Conclusion
We derived a labour supply curve from the UMTIP Driver Survey Data. While this 
study is limited by the cross-sectional nature of the data, it uses the most precise 
sample of drivers known to exist. This curve represents a joint employer#employee 
decision to trade pay rates against the number of hours worked. We estimated the 
bundle of attributes associated with the job # the combination of pay rate and work-
ing time # and the tradeoff that truck drivers make between compensation and job 
attributes.

Our estimates supported the hypothesis that drivers have target earnings. Drivers 
first choose between local jobs, which are likely to provide more regular daily sched-
ules and fewer work hours, as well as lower total weekly earnings, and long-distance 
jobs that require drivers to be away from home for extended periods and work much 
longer hours. Once drivers are away from home for extended periods, they more 
likely prefer to keep working and earning as much as they can because almost all of 
their pay is determined by mileage (Viscelli, 2016); see the extension of the standard 
model in Figure 2.

Long-distance drivers paid lower than average earnings sought to earn about USD750 
per week (USD1138 per week in 2017 dollars) by increasing their hours, accepting more 
trips and more miles, confirming the ‘target earnings’ hypothesis. Figure 4 depicts the 
labour supply curve for long-distance employee truck drivers paid by the mile. Long-
haul drivers preferred jobs that made more work hours available as pay increased, up to 
an average of 30.75 cents per mile (46 cents per mile in 2017 dollars) and 69.767 hours 
per week (well beyond the legal limit). As pay rates increased above this level, drivers 
worked fewer hours and, at the margin, traded labour for leisure. That is, at higher pay 
rates drivers will ‘pay’ for more non-work time, which they would prefer to take at home, 
or at least resting. At approximately 39.5 cents per mile (60 cents per mile in 2017 
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dollars), drivers preferred to work 60 hours (approximately the legal limit before the 
FMCSA effectively increased hours in 2004), and a higher pay rate was associated with 
the preference for fewer hours; this may be a ‘safety pay rate’, associated with the choice 
to limit hours to 60 per week, on average. Notably, in this survey, on average, truck driv-
ers at the lowest mileage pay rate already worked for more than 60 hours per week. As 
their rate increased, they worked even more hours before topping out at almost 70 hours 
per week before beginning to limit their hours.

While previous research has shown the relationship between compensation and 
safety, it has not explained why higher pay leads to greater safety. This research, sup-
porting the target earnings hypothesis, has shown that as pay increases above target 
earnings, drivers prefer a job package associated with fewer work hours. As driver 
hours decrease, at the margin, trucking becomes safer. Truckers drive fewer miles and 
work fewer hours, are less likely to change jobs and are less likely to have a crash. As 
turnover declines and firms attract and retain more experienced truck drivers, trucking 
operations become safer and the occupation regains the attractiveness it needs for 
workforce stability and skill development.

How do truck drivers actually work this many hours, on average, when regulations 
limit them to 60 hours in a 7-day week? Viscelli claims during his recent time as a truck 
driver, he worked between 90 and 100 hours per week by logging his non-driving work 
time off duty, and that most other long-haul truckers did the same. Ouellet (1994) reported 
similar experiences in the non-union sector dating back some 35 years, suggesting that 
nothing has really changed. Regulations are hard to enforce and include a maze of loop-
holes. Truck drivers can take a 34-hour ‘restart’ after they reach their 70-hour limit for an 
8-day week, which they can easily reach in five busy days, and with a ‘restart’ can con-
tinue to work as many as 84 hours during a 7-day week. In addition, regulations formerly 
allowed drivers to log off duty whenever they were not ‘responsible’ for the truck or the 
freight. The rule required the carrier to specify the off-duty period in advance, with a 
beginning and end. However, FMCSA loosened the rule in 2013, removing most con-
straints on this off-duty provision (Ferro, 2013).

This research shows the underlying economic force inducing long-haul commercial 
motor vehicle drivers to work extremely long hours, compared with similarly situated 
workers, and how their choice to become long-distance drivers leads directly to a choice 
to work exceedingly long hours within the existing regulatory regime, with deleterious 
safety and health consequences. Cargo owners remain the underlying force driving the 
market, as they compete for the customer dollar.

Funding
Although no funding has been received since 2002 for the ongoing research on which this article 
is based, initial support came from the Sloan Foundation for a driver survey and from the FMCSA 
for a broad study of the relationship between compensation and safety.
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A B S T R A C T

This study analyzes how truck drivers’ compensation a!ects their safety performance, using moving violations as a proxy for safety. In addition to drivers’ pay per
mile driven, we employ fringe bene"ts as independent variables. The result suggests that the rate of pay per mile driven, and employment-based health insurance,
signi"cantly decrease the probability of moving violations. The result provides support for the hypothesis that high compensation for drivers improve drivers’ safety
performance, though other forms of compensation are not signi"cantly related to the incidence of moving violations.

1. Introduction

1.1. Motivation and hypothesis

Truck driving has a high incidence of occupational hazards. In a
recent study, Smith (2015) mentions that during 2012, 756 truck dri-
vers died due to work-related injuries in the United States (U.S.), and
more than 65,000 private sector truck drivers su!ered from work-loss
occupational injuries. Smith also writes that truck drivers have more
than seven times higher probability of having fatal occupational in-
juries than the average U.S. worker. Most of these fatal occupational
injuries are caused by transportation incidents, typically highway cra-
shes.

A number of safety studies have tried to analyze the determinants of
truck drivers’ safety. Researchers have analyzed the relationship be-
tween truck drivers’ compensation and safety (Rodríguez et al., 2004;
Rodríguez et al., 2003; Rodríguez et al., 2006; Williams and Monaco,
2001; Nafukho et al., 2007). On several grounds, economic theory also
suggests there can be a relationship between driver compensation and
safety. First, e#ciency wage theory suggests that employers need to pay
greater than the market-clearing compensation to prevent workers from
shirking. That is, more highly compensated workers are more motivated
to work diligently for employers and are less likely to shirk. Hence,
when worker labor is unobservable and when employers "nd it di#cult
to supervise workers closely, they may improve performance by of-
fering greater than the market-clearing compensation. Likewise, more
highly compensated truck drivers may have greater incentive to operate
trucks safely.

Second, greater compensation attracts more productive job appli-
cants. Workers with greater human capital may be more productive and
have superior job skills, which allows "rms to pay them higher

compensation (Becker, 1964). That is, if employers do not pay su#cient
compensation, high human capital workers may choose other jobs. In
the case of trucking, if drivers’ compensation is not high enough, dri-
vers with higher human capital may choose other jobs with similar
quali"cations in trucking and in other occupations or industries. As a
result, only low quality workers may apply for truck driver jobs and
professional drivers may switch companies frequently, imposing addi-
tional safety risk. Higher compensation prevents this situation by en-
couraging better job candidates to seek and maintain careers in
trucking.

Given this theoretical background, this paper hypothesizes that
compensation, including employment bene"ts, predicts truck driver
safety. As a proxy for safety, we employ moving violations committed
by truck drivers. This paper reveals that truck drivers to whom com-
panies provide employment-based health insurance are less likely to
commit moving violations than those who do not have such insurance.
We use the National Survey of Long-Haul Truck Drivers, described in
detail below, which is the newest national survey dataset on long-haul
truck drivers’ occupational safety and health, and which contains data
on fringe bene"ts.

1.2. Related literature

A number of papers analyze the e!ect of drivers’ compensation on
truck driver road safety. Rodríguez et al. (2003) and Rodríguez et al.
(2006) examine how employee truck drivers’ pay a!ects their road
safety. In these studies, the authors use drivers’ individual data in a
large trucking "rm, J.B. Hunt. The data set includes the periods before
and after J.B. Hunt raised drivers’ pay rates. The authors interpret the
change in pay rates as a natural experiment. Employing negative bi-
nomial and zero-in$ation models, they "nd that higher pay for drivers
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can diminish the probability of highway crashes. Using a truck-stop-
based survey conducted by the University of Michigan Trucking In-
dustry Program (UMTIP), Williams and Monaco (2001) also "nd that
drivers with higher mileage pay rates are less likely to be involved in
accidents or commit Hours-of-Service (HOS) violations. Monaco and
Williams (2000) and Monaco et al. (2005) "nd that truck drivers’ an-
nual wages are negatively related to the probability of falling asleep
while driving, which can raise the probability of truck crashes. On the
other hand, Nafukho et al. (2007) "nd that there is a positive re-
lationship between truck drivers’ income and crashes. However, since
income can increase as a result of increasing work hours, it is hard to
conclude from this study that high total income increases the incidence
of crashes. Belzer and Sedo (2018) use the UMTIP survey data to esti-
mate drivers’ propensity to work long hours, which is associated with
safety. Belzer and Sedo reveal that drivers’ weekly work hours can be
predicted by their pay rates. They conclude that drivers work fewer
hours as their pay rates go up.

Studies on the e!ect of compensation on safety are not abundant in
countries other the U.S. Nonetheless, some studies in Australia provide
evidence that compensation a!ects truck driver safety. Williamson
(2007) "nds that in Australia, drivers with wages lower than the in-
dustry minimum wage are more likely to use psycho-stimulants, which
can potentially cause crashes. Likewise, Golob and Hensher (1996)
suggest that drivers with higher earnings rates tend to drive at lower
speed in Australia, which may lessen the risk of crashes.

The e!ect of fringe bene"ts on safety performance in the trucking
industry has been examined less thoroughly, even though fringe ben-
e"ts are an important part of workers’ compensation. Rodríguez et al.
(2004) employ "rm level data from three sources to analyze the safety
performance of truck "rms.1 The authors do not "nd a signi"cant re-
lationship between average mileage pay rate and safety performance of
trucking "rms. However, the authors observe that drivers’ average
contribution to employment-based health insurance is positively related
to safety performance of trucking "rms. That is, "rms in which drivers
pay higher insurance contributions have higher safety performance. In
general, high quality health insurance charges high insurance pre-
miums on the insured and drivers may forego a signi"cant part of their
compensation package to buy good health insurance. If so, risk-averse
truck drivers may choose to work in "rms that provide high quality
health insurance. Since risk-averse drivers are less likely to cause cra-
shes, "rms that pay drivers more, in the form of health insurance, may
have superior safety perfomance.2 Clearly, more research is needed.

Werner et al. (2016) also employ "rm level insurance claim data to
analyze the e!ects of retirement plans on the safety performance of
trucking "rms. They measure the safety performance of each "rm by its
property and liability insurance cost per mile driven. This is based on
their assumption that "rms with worse safety records pay higher in-
surance premia. The result suggests that trucking "rms which o!er
retirement plans for drivers may pay a lower insurance cost. This im-
plies that "rms with retirement plans have superior safety performance.
They argue that by providing retirement plans, trucking "rms may at-
tract truck drivers with speci"c types of preferences. That is, drivers
who prefer to invest money in a retirement plan rather than spend it
immediately, in the form of wages, may be more risk-averse, as says.
Drivers who invest in an employer-based retirement plan, and get a
company match (common in the U.S.), may make a special e!ort to

avoid crashes because a discharge due to a crash likely will cause them
to lose any company match, threatening their retirement. Workers who
want to plan conservatively for their future therefore be risk-averse.
Lazear shows that retirement plans (speci"cally pensions, but probably
generalizable to other retirement plans given the fact that most such
retirement plans vest in "ve years) create a safety incentive because
drivers will not collect if they do not retain their jobs (Lazear (1990).
Intuitively, such risk-averse drivers are less likely to have crashes.

The contribution of this current paper is to analyze the e!ect of
truck drivers’ compensation on safety by using individual level data on
truck drivers. In this paper, compensation includes fringe bene"ts as
well as cash. Rodríguez et al. (2004) and Werner et al. (2016) analyze
"rm-level data instead of individual drivers’ data. By the nature of "rm
level data, these studies cannot consider individual di!erence among
drivers. For example, drivers’ wages are di!erent even in the same "rm,
but the di!erence in individual drivers’ wages are ignored in the "rm
level data analysis. Other studies cited above are based on individual
level data (Rodríguez et al., 2006; Rodríguez et al., 2003; Monaco and
Williams, 2000; Williams and Monaco, 2001; Nafukho et al., 2007).
However, these studies do not study the e!ect of fringe bene"ts thor-
oughly. These studies mainly focus on cash compensation. Certainly,
Belzer et al. (2002) use individual level data and drivers’ health in-
surance status, but they analyze other fringe bene"ts. Moreover, the
data that they employ were collected between 1997 and 1999. The
current paper provides new evidence with newer data on how com-
pensation including cash and fringe bene"ts are related to truck drivers’
safety.

2. Methods

2.1. Theory

Belzer (2012) provides theoretical explanations for the relationship
between truck drivers’ safety and compensation. Reviewing the litera-
ture of labor economics, Belzer argues that truck drivers’ compensation
can be linked with their driving safety because compensation is related
to professional drivers’ human capital and safety incentives. He says
that one of the important arguments is based on the e#ciency wage
theory, which was proposed by Yellen (1984).

The e#ciency wage theory argues that the productivity of "rms
depends on worker e!ort. To elicit e!ort when e!ort is unobservable,
businesses may need to o!er above market-clearing wages. Because
workers sometimes are hard to observe, businesses face a special
principal-agent problem. Belzer and Swan (2011) suggest that to avoid
safety problems in drayage (freight hauling between modes, typically
local), these "rms may pay an e#ciency wage that compensates
workers to elicit greater safety and attention to security. When their
current job pays better than the next-best alternative, workers lose
more money and su!er future career damage when they lose their jobs
because of a safety or other performance problem. Thus, highly paid
workers are less likely to shirk and are more likely to drive safely.

In the context of the trucking industry, e#ciency wage theory
predicts that higher compensation may encourage truck drivers’ safety
performance because their safety records follow them and better jobs go
to safer drivers. Safety performance presumably is important for the
productivity of trucking "rms since they need to pay for the damage
caused by crashes and crashes lead to damaged freight and late de-
liveries. Research suggests that the net present value of experienced,
better paid truck drivers provides "rms with positive return on in-
vestment, net of their higher compensation (Faulkiner and Belzer,
2019).

E#ciency wages may also improve the quality of truck driver job
candidates. Employers compete in the labor market to recruit capable
employees. To hire superior candidates, employers need to o!er higher
wages than their competitors. In the labor market, trucking "rms also
compete with "rms in other industries like the manufacturing and

1 The data on truck crashes come from the Motor Carrier Management
Information System (MCMIS) collected by the U.S. Department of
Transportation (DOT). The data on "nancial performance and "rm size come
from the Motor Carrier Financial and Operating Statistics (F&OS) Program
managed by the U.S. Department of Transportation’s Bureau of Labor Statistics
(BTS). The data on compensation come from compensation data collected by
Signpost, Inc.

2 Nonetheless, Rodriguez et al. do not have data on the quality of health in-
surance of each "rm. Hence, they note that this conclusion is not de"nitive.
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construction industries, which do not require a high level of education.
Although manufacturing jobs generally o!er lower earnings than truck
driving jobs (Monaco and Brooks, 2001; Monaco et al., 2006), some
blue collar workers, such as oil rig workers, are paid relatively well. To
employ high quality workers, trucking "rms need to o!er wages high
enough to compete with such jobs in other industries.

Originally, the theory of e#ciency wage did not necessarily con-
sider non-wage compensation or fringe bene"ts. However, the theory
can be applied in a broad sense of compensation other than wages
because fringe bene"ts are an important part of the compensation
package and motivate workers to perform well. Indeed, conducting a
survey for selected trucking "rms, Min and Lambert (2002) "nd that
fringe bene"ts as well as cash compensation contribute signi"cantly to
drivers’ retention in trucking "rms. This "nding suggests that the im-
pact of fringe bene"t on drivers’ human capital should not be ignored.

The shape of the labor supply curve may also contribute to truck
driver safety. Belzer and Sedo (2018) "nd that pay rates determine
truck drivers’ work incentives. They show that truck drivers’ labor
supply curve is backward bending. Thus, when pay rate is su#ciently
high, drivers work fewer hours due to a strong income e!ect relative to
the substitution e!ect. This implies that high compensation can prevent
truck drivers from working excessively such that they become fatigued
and have crashes. Previous studies show that fatigue is an important
factor of crashes since it lowers driver concentration (National
Academy of Science, Engineering, and Medicine 2016).

2.2. Data

This paper uses the National Survey on Long Haul Truck Drivers,
conducted by the National Institute for Occupational Safety and Health
(NIOSH) of the Centers for Disease Control and Prevention in 2010. The
survey collected data on long-haul truck drivers’ occupational safety
and health conditions. A similar survey on long haul truck drivers was
conducted by the University of Michigan Trucking Industry Program
(UMTIP), although that survey focused more broadly on driver work-
life issues of interest to labor economists. The UMTIP data set may be
slightly outdated since it was conducted in 1997 (Belman et al., 2004).

NIOSH de"ned long-haul truckers as those who drive trucks having
a capacity of at least 26,000 lb Gross Vehicle Weight (GVW), and freight
delivery routes requiring them to take at least one mandatory ten-hour
rest period away from home during each delivery The NIOSH survey
excluded drivers who have driven less than 12months in their careers
(Chen et al., 2015).

The NIOSH survey includes both employee drivers’ and owner op-
erators’ data, and employee drivers account for roughly 60 percent of
the sample. We use only employee drivers’ data since owner operators’
responsibilities and working conditions are di!erent from those of
employee drivers. Owner operators "nance all or most of operating cost
by themselves (Belzer, 2009; Hooper and Murray, 2017). The operating
cost includes, but is not limited to, capital cost, fuel and maintenance
cost, insurance, tolls and electronic devices (for example, satellite re-
ceivers, transmitters and transponders). In addition to these costs,
owner operators often need to pay for licenses and permits. Such un-
observed di!erences in economic pressures and working conditions
may disturb the result, so we limit the sample to employee drivers.
Eliminating the observations with missing data, we obtain the sample of
704 employee drivers.

2.3. Descriptive statistics

Fig. 1 is a histogram of the number of moving violations showing
that 80 percent of drivers have no moving violations. The maximum
number of moving violations is "ve, which suggests that moving vio-
lations are relatively rare events, approximately following Poisson or
negative binomial distribution. The mean and median incidence of
moving violations per million miles is 3.46 and 0 respectively.

Table 1 shows the descriptive statistics of variables. Continuous
variables are presented in the upper part of the table, and discrete
variables are shown in the lower part. The mean and median annual
income are roughly $52,500 and $50,000 respectively, which is higher
than other jobs that do not require higher education. However, long-
haul truck drivers average about 3275 h of work per year, so the high
earnings come at a price. The mean and median annual miles driven are
114,716 miles and 120,000 miles respectively.

In the trucking industry, most U.S. "rms pay drivers based on the
miles they drive. By using the annual mileage driven and income, we
calculated the total pay per mile driven. The mean and median pay
rates are $0.69 and $0.43 respectively. This estimation of pay per mile
driven likely is biased upward, however, because drivers’ income in the
NIOSH survey includes income from non-driving work, such as loading
and unloading, even though actual pay per mile driven does not include
remuneration for non-driving work. While the median driver is not paid
for any of this work, nearly half are paid $at rates (piecework) for some
non-driving tasks.

Approximately 63 percent of employee drivers answer that their
employers or union o!er employment-based health insurance. In the
U.S., which does not have universal health insurance, employers or
unions often provide health insurance for employees as a part of their
compensation package. This system is called employment-based health
insurance. Employees or unions purchase health insurance from in-
surance companies with which employers contract. Employers normally

Fig. 1. Distribution of moving violations (N=704).

Table 1
Descriptive statistics (N=704).

Continuous Variable Mean Median Std Dev

Moving Violations 0.29 0 0.67
Annual Income 52516.81 50000.00 29347.34
Annual Mileage Driven 114715.8 120000.00 42235.63
Annual Work Weeks 49.99 52.00 4.80
Weekly Non-driving Duty Hours 15.11 10.00 16.87
Moving Violations per 1000 Miles Driven 3.40 0 14.70
Pay/Mile 0.69 0.43 1.52
Indicator Variable Percentage
Retirement Bene"t 46.45
Health Insurance 62.93
Non-driving Pay 48.01
LTL 20.17
Team 13.78
Enclosed Van 50.28
Married 52.27
White 70.6
Male 93.07
Union 2.56
High School Diploma 78.84
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pay a part of the cost of health insurance, though the percentage of
contribution di!ers depending on employer. Employees may also de-
cline the o!er of health insurance and purchase health insurance in-
dependently from other insurance "rms or obtain insurance through
their spouses’ employment. Moreover, providing employment-based
health insurance is not employers’ legal obligation.

In the NISOH survey data, the original questions on health in-
surance are “Does your employer or union o!er you health insurance?”
and “Are you covered by any type of health insurance or health care
plan? Include coverage provided by your spouse or partner’s plan.” For
drivers whose employers o!er health insurance but who lack health
insurance, we treat them as not having employment-based health care.
It is still possible that drivers who are o!ered employment-based health
insurance and have some form of health insurance may be covered by
other health insurance, such as their spouses’ health insurance.
However, the information to identify such drivers is not available in the
NIOSH survey data.

Approximately 46 percent of drivers are provided retirement ben-
e"ts by their employers or unions: either pension or 401 K retirement
plans or both. In the U.S., employers or unions often provide retirement
plans for employees in one of these forms. A pension is a contract by
which employees receive money from employers after retirement as
long as they are alive. Alternatively, employees may save money in a
401 K retirement plan—an account managed by "rms with which em-
ployers contract. Employers normally pay some of the money saved in
the account and employees may pay into the account as well. As is true
of employment-based health insurance, employers’ contributions di!er.
After retirement, employees withdraw money from the account.
Employees are entitled to pension or 401 K retirement plans after cer-
tain years of participation, which is called the vesting period. If em-
ployees quit jobs before being vested, they lose the right to the con-
tribution made by their employer. In addition, employers do not have a
legal obligation to pay into either pension nor 401 K retirement plans.

It should be noted that the NIOSH survey does not contain clear
information about whether drivers who answered that they are pro-
vided pension or 401 K retirement plan are vested. Therefore, a number
of these drivers are still not vested for pension or 401 K retirement plan
though their employers provide it. Moreover, the NIOSH survey does
not document the employers’ contribution to a 401 K retirement plan.
Though it is likely many employers make some contribution as they
provide a retirement plan, this survey leaves the level of contribution
totally unknown.

Non-driving Pay is an indicator variable which equals one if drivers
are paid for non-driving duties and equals zero otherwise.
Approximately half of long-haul truck drivers (48.34 percent) are paid
for at least some non-driving duties, according to the NIOSH survey
data. This percentage seems to be consistent with the UMTIP survey
data. In the UMTIP survey data, the non-driving duty which is paid
most frequently is loading and unloading; 46 percent of non-union
drivers are paid for loading and unloading (Belman et al., 2004).3

Non-driving duties which are not paid can make drivers work for
longer hours to compensate for the loss of total income, intensifying
their fatigue. Moreover, drivers who are not paid for non-driving duties
would receive lower pay per work hour and work longer and harder to
compensate for the loss of total income. Their greater work e!ort and
working time may raise the probability of crashes.

Even if truck drivers are remunerated for non-driving labor, it does
not mean that trucking "rms remunerate them for all of their non-
driving duties. For instance, it is possible that drivers are remunerated
for loading or unloading duties even though they are not remunerated
for waiting for dispatchers’ directions; commonly, long-haul truck

drivers are paid by the stop (piecework) rather than by the hour, thus
making their e!ective hourly compensation rate contingent on the
amount of other unpaid time. Indeed, UMTIP found that 44.7% of truck
drivers are remunerated for loading and unloading, but only 21.2% of
truck drivers are remunerated for dropping and hooking (Belman et al.,
2004).4 This fact suggests that there is a large di!erence in the per-
centage of drivers who are paid for each non-driving duty, depending
on the types of tasks and employers.

Unfortunately, there is no information in the NIOSH survey data on
what parts of non-driving duties are remunerated. The partial or total
amount of non-driving pay cannot be determined from the NIOSH
survey data. Thus, we use an indicator variable to distinguish drivers
who are remunerated for non-driving duties at least partially from those
who are not remunerated at all.

Long-haul trucking comprises the less-than-truckload (LTL) and
truckload (TL) sectors (for the U.S. de"nitions, see Burks et al. 2010).
The LTL sector handles relatively light freight shipments
(150–10,000 lb per shipment) and carries multiple clients’ freight
shipments on one truck. The TL sector carries relatively heavy freight
shipments (over 10,000 lb per shipment) and typically carries a single
owner’s freight on one truck (Burks et al., 2010). In this table, LTL is an
indicator variable which equals one if drivers work in the LTL sector
and equals zero otherwise. Approximately, 20 percent of drivers work
in the LTL sector.

Team is an indicator variable which equals one if drivers operate
trucks as team drivers and equals zero otherwise. Some truck drivers
drive trucks with another driver. While one driver is operating a truck,
the other driver is sleeping. This work practice is called “team driving”
(“two-up” driving in Australia). Roughly 14 percent of U.S. long-haul
drivers work in teams.

Union is an indicator variable which equals one if drivers are union
members and equals zero otherwise. Only 2.6 percent of drivers in the
NIOSH survey are union members. According to Hirsch and
Macpherson (2018), the proportion of union membership among truck
drivers (SOC 9130) was 12.0 percent in 2010, which is higher than in
the NIOSH survey. The di!erence may be explained by the fact that
unlike the NIOSH survey, Hirsch and Macpherson include driver/sales
workers and local and short-haul truck drivers in addition to long-haul
truck drivers.

High School is an indicator variable which equals one if drivers hold
high school diplomas or equals zero otherwise. In the original NISOH
survey data, drivers’ history of education is classi"ed more in detail: 8th
grade or less, 9th-12th grade (no diploma), GED or equivalent, high
school graduate (diploma), some college (no degree), associate degree
(vocational), associate degree (academic), college degree or higher.
Relatively small proportions of drivers have college or associate di-
plomas while a relatively large number of drivers "nished high school
but did not enter college or dropped out of high school. Therefore, we
converted educational background into an indicator variable which
equals one if drivers have at least a high school diploma and zero
otherwise. Roughly, 80 percent of drivers have at least a high school
diploma.

White is an indicator variable which equals one if drivers are white
or zero otherwise. In the original NIOSH survey, ethnicities are cate-
gorized more in detail, such as white, African, Asian, Hispanic and
many other ethnic groups. However, white drivers account for 70% of
all drivers, so other ethnic drivers are minor in terms of demographic
proportions. Type is an indicator variable which equals one if the truck
type is an enclosed van, which occupies approximately half of the
trucks in the sample. Male is an indicator variable which equals one if
drivers are male and zero otherwise. Approximately 93 percent of

3 Union members are more likely to be paid for non-driving duties. More than
95 percent of the employee drivers in the NIOSH survey, however, are non-
union.

4 These numbers are not additive since they are counted as separate pieces of
work. That is, some drivers are paid for all of these duties, but others are paid
for only one of them or neither.
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drivers are male.

2.4. Regression analysis

The most ideal proxy for safety is the number of crashes which
drivers have experienced during a certain period. Compared with other
safety outcomes, truck crashes are particularly life-threatening and
quite observable. Indeed, analyzing the e!ect of drivers’ mileage pay
rate on safety, Rodríguez et al. (2003) and Rodríguez et al. (2006) use
the number of crashes that drivers experienced, though the de"nition of
crashes in these studies is di!erent from that in the NIOSH survey data.
Rodríguez et al. (2003) and Rodríguez et al. (2006) count crashes which
involve $500 and $1000 of actual or estimated damages, respectively.
The NIOSH survey data uses DOT reportable crashes, which cause one
of the following consequences: a fatality; an injury to a person which
requires immediate medical treatment away from the scene of the
crash; or disabling damage to a vehicle, which requires towing.

Using the number of crashes in the NIOSH survey also can be pro-
blematic because the NIOSH survey asks drivers the number of crashes
which drivers have experienced during their professional life (not just
during a speci"ed period). On the other hand, the data on compensa-
tion and control variables are those at the time the NIOSH survey was
conducted. Since one can assume that truck drivers’ compensation has
changed over time, the use of the number of crashes can yield a mis-
leading result.

We therefore use the number of moving violations instead of cra-
shes. In the NIOSH survey, drivers were asked to report the number of
moving violations during the preceding twelve months. Some previous
studies also employ moving violations as well as crashes as a proxy for
safety performance (Monaco and Williams, 2000). Indeed, Murray et al.
(2006) "nd that certain types moving violations are positively asso-
ciated with crashes among truck drivers, so moving violations seem to
be a decent proxy of safety.

Using moving violations as the dependent variable, we construct the
following Poisson and negative binomial regressions:

= + ! + ! + !+ ! + ! + ! +! + ! + ! + !+ ! + ! + ! +!

ln E Y X
! " ln Mileage Pay " Nondriving Pay " Health
Insurance " Pension " Work Weeks " LTL "

Union " Team " Enclosed Van " High
School " White " Male " Experience "

Experience

[ ( | )]
( )

( )

1 2 3

4 5 6 7

8 9 10

11 12 13 14
2

In the equation above, Y is the number of moving violations during
the last 12months prior to the survey, and X is the vector of all in-
dependent variables on the left-hand side of the equation. In general,
the Poisson and negative binomial models are used when dependent
variables are count variables and equal zero for many subjects. Section
2.3 shows that in the NIOSH survey data, roughly 80 percent of the
subjects have zero moving violation, and the maximum number of
moving violations is "ve. Such characteristics of the data justify the use
of these models. The Poisson model assumes that the conditional mean
of Y equals the conditional variance of Y , but the negative binomial
model does not assume that the conditional mean and variance are
equal. The negative binomial model is preferred when the Poisson
model su!ers from over-dispersion. Observing a Pearson chi-square
statistic, we test the null hypothesis that the Poisson model does not
su!er from over-dispersion. If the hypothesis is rejected, the negative
binomial model is preferred. Moreover, using adjusted Vuong and Clark
sign tests, we examine whether the zero-in$ated Poisson or zero-in-
$ated negative binomial model is preferred to the Poison or negative
binomial model.

On the left-hand side, ln[E(Y|X)] represents the expected value of
the number of moving violations committed during the twelve months.
On the right-hand side, ln(Pay/Mile) represents the natural logarithm of

mileage pay, which is computed by dividing drivers’ annual income by
annual miles driven. Mileage pay rates computed as such may not al-
ways be accurate. In the NIOSH survey, both annual income and miles
driven may su!er from measurement errors since drivers are not asked
to check their written record of income or miles driven. The natural log
is taken to reduce the e!ect of outliers. The other independent variables
are de"ned in the same way as Section 2.3 mentioned. The reasons why
these variables should be included in the regression are explained
below. The linear speci"cation for mileage pay rate follows Rodríguez
et al. (2003); Rodríguez et al. (2006) and is based on the intuition that
human capital monotonically increases with pay, as human capital
theory implies. We took the logarithm because this variable has many
outliers.

Non-driving Pay: The variable is included because unpaid non-
driving duty hours can induce drivers to work longer to compensate for
the loss of income. This can intensify drivers’ fatigue and cause crashes.
According to Belzer and Sedo (2018), the length of unpaid working time
per mile increases drivers’ work hours, though this result is not the
primary interest of their paper. Likewise, the U.S. Department of
Transportation O#ce of Inspector General (2018) suggests that the
length of detention time may increase the risk of truck crashes. This
may possibly be because longer detention time, which can be associated
with unpaid non-driving duty hours, can increase the opportunity cost
of time and induce drivers to work longer.

Health Insurance: As Section 2.3 shows, some trucking "rms con-
tribute to drivers’ health insurance premiums under employment-based
health insurance, although the NIOSH survey does not specify the
fraction contributed by trucking "rms. Since employment-based health
insurance makes health care more a!ordable to drivers, it may raise the
opportunity cost of losing their jobs due to poor safety performance.
Thus, it motivates drivers to operate trucks safely. Moreover, high
quality drivers prefer to work for "rms which provide employment-
based health insurance, adding to their overall compensation level. In
addition, employment-based health insurance may attract risk-averse
drivers to the trucking "rms because risk-averse drivers prefer to pur-
chase health insurance. Rodríguez et al. (2004) suggest that trucking
"rms which require drivers to pay a higher health insurance contribu-
tion have the lower risk of crashes possibly because risk-averse drivers
may prefer to have high quality but expensive health insurance plans.

The data on the quality of drivers’ health insurance are not available
in the NIOSH survey data. The coverage of health insurance is diverse
among di!erent plans in the U.S. insurance market. For instance, some
insurance plans cover contraceptives, osteopathic care, or chiropractic
care, but others do not. It is possible that drivers who are o!ered high
quality insurance are less likely to leave jobs and have greater safety
motivation.

Retirement Bene"t: Drivers with retirement bene"ts may have
higher human capital. As with health insurance, retirement bene"ts are
an important part of compensation packages. Moreover, drivers with
retirement bene"ts are more likely to be current or former union
members, who may work under better conditions. Even if they are not
union members currently, former union drivers may have more human
capital than non-union drivers (Hirsch, 1993). Union drivers may also
have longer job experience and tenure. That is, union drivers may be
more skilled, which may decrease the risk of crashes. The variable of
retirement bene"t also captures these current and former union mem-
bers’ human capital stock.

Drivers who qualify for pensions may not be working currently
within joint labor-management pension plans that provide most
trucking pensions. However, drivers who worked for a unionized "rm
after being vested and who moved to a non-union "rm may still have
pensions, or expect to receive them. The variable of pension also cap-
tures these former union members’ human capital stock.

Work Weeks: This is the number of weeks which drivers work an-
nually. This variable is included to measure the exposure to moving
violations. Intuitively, if drivers work longer, they are more exposed to
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moving violations. Ideally, the exposure should be measured by the
annual mileage driven, but the annual mileage driven is used to cal-
culate mileage pay rates in this study. Because of this, using the annual
mileage driven with mileage pay rates in the same model can cause
strong collinearity, which can mislead the result. Therefore, we use the
number of weeks drivers work annually.

Less-than-Truckload (LTL): Owing to the higher entry barrier and
unionization rate, LTL truck drivers may work under better conditions
than TL truck drivers. Indeed, LTL drivers in the NIOSH survey data
seem to work fewer hours. In this NIOSH survey sample, LTL drivers’
median weekly work hours are 60 h whereas TL drivers’ median weekly
work hours are 65 h. In addition to weekly work hours, LTL drivers
have less delivery schedule tightness, which can intensify job stress and
fatigue. Indeed, Belzer (2018) suggests that work pressure increases the
probability of crashes. In the NISOH survey, 34.86 percent of LTL dri-
vers answer that they have never been given an unrealistically tight
delivery schedule. On the other hand, 21.80 percent of TL drivers an-
swer that they have never been given an unrealistically tight delivery
schedule. If so, LTL drivers may be exposed to less fatigue and stress
than TL drivers.

Union: Union members likely have better working conditions thanks
to collective bargaining power. A previous study indicates that union
drivers have better safety performance than non-union drivers (Corsi
et al., 2012). Such higher performance among union drivers may be
because of the di!erence in human capital stock. Belman et al. (2004)
report that 87.6 percent of union drivers have driven "ve years or
longer and that 62.1 percent of them have driven more than "fteen
years; on the other hand, 47.2 percent of non-union drivers have driven
"ve years or longer and 32.9 percent of them have driven "fteen years
or longer. Since union drivers have more work experience, drivers may
have higher human capital than non-union drivers. Indeed, studies
suggest that more experienced drivers tend to operate trucks more
safely (Kaneko and Jovanis, 1992; Lin et al., 1993). In the NIOSH data,
current union drivers have greater job experience than current non-
union drivers, but the di!erence is insigni"cant. Current union drivers’
mean job experience is 15.94 years, and current non-union drivers’
mean job experience is 14.38 years. The t-test cannot reject the null
hypothesis that their mean job experience is equal. Nonetheless, union
members may have human capital which cannot be measured by ex-
perience. Booth et al. (2003) write that among male British workers,
union members are more likely to have safety training than non-union
workers.

Team: Theoretically, the e!ect of team driving on health is not
obvious. On one hand, team drivers may sleep longer. On the other
hand, they may operate more continuously at night changing the role of
driving, which can cause job stress. Moreover, team drivers normally
need to sleep in the sleeper berth in the moving truck, which may lower
the quality of sleep. Thus, team driving may a!ect drivers’ health either
negatively or positively. Though the total e!ect on health is ambiguous,
we control for the e!ect of this work practice and incorporate this
variable in the model.

We also employ demographic controls: High School, White,
Experience, and Enclosed Van.5

3. Results

Table 2 shows the results for negative binomial regressions under
di!erent speci"cations. The Poisson model is more appropriate than the
negative binomial when there is no over-dispersion (when the condi-
tional mean equals the conditional variance). The presence of over-

dispersion is tested using Pearson Chi-square statistics. The null hy-
pothesis of the test is that there is no over-dispersion. If the Pearson Chi-
square statistics exceed the critical value at the 5 percent level, we
reject this null hypothesis. Performing the test, we "nd that the null
hypothesis is rejected at the 5 percent level, which means that the
Poisson model su!ers from over-dispersion. We chose the negative bi-
nomial model as an appropriate model over the Poisson model because
the Poisson exhibits over-dispersion. Since the data include a large
number of zero crash cases, we also checked if the zero-in$ated nega-
tive binomial is appropriate. To this end, we used the Vuong test and
Clarck Sign test. In either test, Akaike- and Schwarz-adjusted Vuong
and Clarck statistics suggest that overall, the negative binomial model
outperforms the zero-in$ated negative binomial model; unadjusted
Vuong and Clarck statistics are not used since they are biased
(Desmarais and Harden, 2013).6 Therefore, we present the results for
the negative binomial model in Table 2.

In the result, the coe#cient for pay per mile driven is negative and
signi"cant at the 5 percent level. The coe#cient for employment-based
health care also is negative and signi"cant at the 5 percent level.

The Pearson correlation coe#cient matrix is given by Table 3 to
detect a collinearity between independent variables. The result in-
dicates that the correlation coe#cients are fairly small. Thus, the col-
linearity does not seem to be a major problem.

4. Discussion

Two variables are signi"cant predictors of moving violations: pay
per mile driven and employment-based health insurance. That is, dri-
vers who are more highly paid per mile driven are less likely to commit
moving violations. In this analysis, retirement bene"ts and non-driving
pay are insigni"cant, as are all the controls. Likewise, drivers who are
o!ered employment-based health insurance are less likely to commit

Table 2
Results for the negative binomial regressions.

Variables Coe#cient Std Dev

Intercept 0.23 1.03
ln(Pay/Mile) !0.31** 0.15
Retirement Bene"t !0.23 0.21
Health Insurance !0.40** 0.20
Non-driving Pay !0.21 0.18
Annual Work Weeks !0.024 0.017
LTL !0.16 0.22
Team 0.12 0.25
Type !0.21 0.18
Married !0.070 0.17
White !0.28 0.18
Male 0.46 0.39
Union !1.73 1.06
Edu !0.13 0.21
Experience !0.0027 0.027
Experience^2 !0.0001 0.0007
N 704
Degree of Freedom 688
Pearson Chi-Square 695.98
AIC (smaller is better) 966.33
BIC (smaller is better) 1043.80

Notes: ***p < .01; **p < .05; *p < .1. All p values are for two-tailed test.

5 The percentage of non-driving work is not included in the regression due to
the problem of collinearity. The percentage needs to be calculated by dividing
non-driving work hours by total work hours, which are corelated with com-
pensation. Because of this, we excluded this variable in this model.

6 Akaike-adjusted Vuong statistics supports the zero-in$ated model for
Negative Binomial (1), but it is not statistically signi"cant. The same statistics
signi"cantly support the negative binomial model for Negative Binomial (2).
Schwarz-adjusted Vuong statistics signi"cantly supports the negative binomial
model for both Negative Binomial (1) and Negative Binomial (2). Likewise,
Akaike- and Schwarz-adjusted Clark statistics support the negative binomial
model for both speci"cations. In sum, the zero-in$ated model is not supported
in a statistically signi"cant way while the negative binomial is supported by
most statistics.
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moving violations. There are two explanations for the results.
First, as the e#ciency wage theory predicts, higher mileage pay

rates and employment-based health insurance may attract drivers with
higher human capital and motivate them to operate safely. The result
for mileage pay is consistent with Rodríguez et al. (2003) and
Rodríguez et al. (2006). The statistical signi"cance in the current study
may be weak because the data are “noisy” due to the quality of the
NIOSH survey data, in which mileage pay rate is computed from annual
miles driven; surveyors did not even probe based on weekly miles
driven. Moreover, Rodríguez, et al. employ data obtained from a single
"rm. In particular, certain "rm-level charasteriscs, such as safety cul-
ture, may a!ect drivers’ safety performance. Such characteristics are
often hard to quantify and not observed in the data. Since Rodríguez,
et al.’s data include drivers in a single "rm, their study is less in$uenced
by such characteristics.

Interpreting the result for employment-based health insurance re-
quires a little more meticulousness. Traditionally, e#ciency wage
theory does not thoroughly consider nonmonetary compensation in-
cluding fringe bene"ts. However, e#ciency wage theory is concerned
about compensation in general, which is not limited to monetary
compensation. It intuitively makes sense that o!ering fringe bene"ts
like health insurance can also attract workers with higher human ca-
pital since fringe bene"ts can improve workers’ utility. Particularly in
the U.S., where universal health care is absent, employment-based
health care plays an integral role in making health care a!ordable to
workers. Thus, it may not be surprising that o!ering employment-based
health care attracts more skillful drivers with lower propensity for
turnover and motivates them to be safer drivers. Indeed, Kim and
Philips (2010) "nd that employment-based health insurance raises
workers’ retention in the U.S. construction industry whether the plans
are provided by union or non-union contractors. This implies that
employment-based health insurance may contribute to accumulating
human capital.

The NIOSH survey data, however, do not contain information about
the quality of health insurance. In addition, drivers’ status of health
insurance is somewhat problematic. In the NIOSH survey, two questions
on health insurance are asked: “Does your employer or union o!er you
health insurance?” and “Are you covered by any type of health in-
surance or health care plan? Include coverage provided by your spouse
or partner’s plan.” Certainly in the current study, drivers who are of-
fered health insurance by employers but are not covered by any health
insurance are treated as not having employment-based health in-
surance. However, drivers who are o!ered employment-based health
insurance and covered by some health insurance may be covered by
their spouses’ health insurance instead of their own employment-based
health insurance.

Nonetheless, drivers who are o!ered employment-based health in-
surance can operate safely even if they are covered by other health
insurance. According to the e#ciency wage theory, o!ering higher
compensation attracts high quality job candidates partly because higher
compensation is a signal for high quality jobs. Judging the job quality,
job candidates observe not only monetary compensation but the entire
compensation package o!ered by employers. If so, trucking "rms which
o!er no employment-based health insurance are likely to give a signal
to job candidates that their jobs are very low quality. That is, job
candidates may anticipate that working conditions in general are poor
in such "rms. High quality truck drivers may avoid applying for such
jobs even if they are covered by other health insurance plans.

Second, risk-averse drivers may prefer to work in trucking "rms
which provide employment-based health care. As Rodríguez et al.
(2004) argue, trucking "rms charge a part of the health insurance
premium to drivers. Facing the tradeo! between wages and health in-
surance, drivers who care about the risk of having illnesses choose to
work for trucking "rms which o!er health care and o!er somewhat
lower wages. It is plausible that such drivers may be more risk-averse
and commit fewer moving violations. However, this explanation doesTa
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not sound persuasive regarding this data set. Checking the median
wages of drivers with or without employment-based health insurance,
we "nd that the median wages of these two groups are nearly equal: the
median wage of drivers with health insurance is 15.27 dollars, and the
median wage of drivers without health care is 15.18 dollars. The dif-
ference in wages does not seem to be high enough to justify this ex-
planation that risk-averse drivers choose to work with employment-
based health insurance as a result of the tradeo! between wages and
health insurance. Rather, drivers with employment-based health in-
surance are likely to be more generously compensated in terms of their
entire compensation package given that "rms pay their contribution to
insurance. This fact, however, may not lead us to conclude that em-
ployment-based health insurance does not attract risk-averse drivers
because drivers also have an option to work for other blue color jobs.
That is, if drivers choose between trucking and other blue color jobs
which pay higher wages and provide no health insurance, risk-averse
drivers may choose to work for trucking "rms which provide employ-
ment-based health insurance. Such drivers’ occupational choice at the
margin should be a subject of future research.

Retirement bene"ts do not have a signi"cant e!ect on the prob-
ability of moving violation. The result is contrary to Werner et al.
(2016), who write that providing retirement bene"t improves safety
performance of trucking "rms. Several possible explanations may ac-
count for the di!erence. First, Werner et al. analyze "rm level data
whereas our paper uses individual level data. Second, Werner et al. use
the cost of property and liability insurance of "rms as the dependent
variable that proxies safety performance. Moreover, the quality of re-
tirement bene"t information is not very high in the NIOSH survey. In
the U.S., employers’ contribution to retirement bene"t di!ers among
"rms. Some "rms contribute more than others. In the NIOSH survey
however, it is not clear how much employers contribute to retirement
plans. In addition, it should be noted that the sample size of our data
may not be large enough to obtain an accurate result.

5. Conclusion

In this paper, we analyze how truck drivers’ compensation a!ects
their safety performance. This study "nds that truck drivers who are
provided employment-based health insurance are less likely to commit
moving violations. The result provides a partial support for the hy-
pothesis that trucking "rms need to o!er high compensation to attract
drivers with high human capital and motivate them to operate safely.

Nonetheless, there are some limitations in this study. First, the
quality of data on income and mileage driven is poor. In the NIOSH
survey, drivers are not asked to check their paycheck, which means that
the reported income largely depends on drivers’ recall. Annual mileage
driven is also reported based on drivers’ memories. In the NIOSH
survey, drivers are not asked to check their driving record to check their
mileage driven. Because of the lower accuracy of these data, mileage
pay rates calculated in this study can su!er from a measurement issue.
Furthermore, the information on the quality of drivers’ health insurance
is unavailable, and information also is not available on the proportion
of the health insurance cost paid by the employer. Since the quality of
health insurance is diverse in the U.S. insurance market, drivers with
higher human capital work in "rms which provide higher quality health
insurance, which includes broader coverage and more generous pay-
ment of medical expenses. Third, the NIOSH survey is cross-section
data. In cross-section data, it is less clear than in longitudinal data if the
positive relationship between compensation and safety is the cause-ef-
fect relationship.

Even with such limitations, this paper provides new evidence that
compensation can be related to road safety in the trucking industry. A
policy implication of this paper is that the issue of truck drivers’ road
safety may be linked to the issue of compensation. To further in-
vestigate this issue, it is essential for policy makers to collect higher
quality data on truck drivers’ safety performance and compensation.

Since truck crashes are hazardous for both drivers and other highway
users, the author advocates the need for such further collection of the
data.

Appendix A. Supplementary material

Supplementary data to this article can be found online at https://
doi.org/10.1016/j.ssci.2019.07.026.
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« Trabajamos al Segundo ! » Remuneración por pieza y salud y seguridad en el
trabajo en una perspectiva que toma en cuenta la etnicidad y el género

Stephanie Premji, Katherine Lippel and Karen Messing

 

1. Introduction

1 According to the 1998 Québec Health and Social  Survey (Institut de la Statistique du
Québec 2001), 14.1% of Québec workers are paid on the basis of piecework, commissions
or bonuses at least occasionally. The Survey indicated that proportionately more men
than women were paid on one of these three bases.  Data have shown, however,  that
women  are  more  often  engaged  in  piecework,  and  less  often  in  work  involving
commissions or bonuses (Geddes and Heywood 2003). There are no quantitative data on
ethnic groups’ involvement in piecework, but qualitative studies have pointed to a high
proportion of immigrants in workplaces offering this form of remuneration. The same
studies  have described  the  socio-economic  uncertainties  associated  with  this  reality
(Herzog 1980; Park and Pellow 2005).

2 Several epidemiological studies have examined piecework remuneration as a risk factor
for health in manufacturing. Although some studies did not find any clear link between
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piecework and health problems (Goulet and Thériault 1987; Nadeau et al. 1990; Schibye et
al. 1995; Wrench and Lee 1982), others have associated this kind of remuneration with
accidents and disease (Mayhew and Quinlan 1999), severe disabilities (Brisson et al. 1989;
Vézina et al.  1989) or the use of medication (Vinet et al.  1989).  In these studies,  the
underlying  mechanisms  are  evoked  in  terms  of  factors  such  as  the  frequency  of
movements and time constraints. These factors have been associated with physical and
psychological health problems in the workplace (Punnett et al.  2000; Silverstein et al.
1986; Teiger 1973).

3 There are not many qualitative studies describing the mechanisms that link piecework
and health. From a sociological perspective, Cheng (1997) reported the experiences of
people who suffered hand injuries in Hong Kong and their accounts of the causes of their
injuries,  including the influence of piecework on their attitudes and behaviour.  Klein
(1964)  has  also  presented  the  comments  of  workers  paid  on  a  piecework  basis,
mentioning,  for instance,  the link between the pace of  their  work and their  level  of
fatigue. Looking at ergonomics, Vézina and her colleagues (1992) analysed the work of
sewing machine operators on a piecework basis and described heavy physical workloads
and  their  relationship  to  the  musculoskeletal  disorders  they  reported.  Another
ergonomic  study  of  sewing  machine  operators  in  a boot  factory,  done  after  the
introduction  of  a  modular  system  involving  a  method  of  piecework  remuneration
calculated for each module, presented an analysis of the components of the work and its
organization, emphasizing in particular the impact of work organization on relational
dynamics and the link between these factors and the musculoskeletal disorders observed
(Vézina et al. 2003).

4 The literature in sociology has also examined the relational dynamics engendered by
piecework, but touching only indirectly on links with health. The work of the sociologist
Donald  Roy  (1952;  1953;  1954;  2006a),  based  on  his  experience  as  an  employee  in  a
machine shop in the  United States  in  the  1940s,  and those  of  his  colleague Michael
Burawoy (1979), employed in the same shop thirty years later, are classic examples of
participant observation narratives. Miklós Haraszti (1977) has also described social and
work relations created by this form of remuneration in the context of a tractor plant in
Hungary.  From  a  feminist  perspective,  Marianne  Herzog  (1980)  produced  rich
descriptions of entire days of piecework, based on her experience working in various
West German factories in the 1970s. Looking at Montreal in the 1980s, Labelle and her
colleagues  (1987)  drew  attention  to  the  physical  and  psychological  conditions  of
piecework  in  manufacturing,  using  accounts  by  immigrant  women  workers.  Their
narratives illustrated in particular their difficult relations with employers, supervisors
and colleagues as  well  as  problems in balancing work and family.  Thus a qualitative
method would seem to be ideal for relating these rich descriptions of conditions to the
results of epidemiological studies by examining the multiple links between the demands
and constraints of work and the effects on health.
 

2. Objectives

5 The main objective of our study is to describe qualitatively, in the context of a Montréal
garment factory, the mechanisms through which piecework affects health, and to identify
the role of ethnicity and gender in these dynamics. A secondary objective is to compare
the realities of piecework with the way it is depicted by the various parties involved
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(employers,  workers,  decision-makers,  physicians),  as reported in appeal decisions on
workers’ compensation claims.

 

3. Methodology

6 This study is based on data from two sources: individual interviews, and appeal decisions
on compensation claims. These are entirely separate samples, meaning that in analysing
the decisions on claims, no attempt was made to include claims that might have been
made by subjects interviewed, and vice versa.

 
3.1 Interviews

7 The interviews were conducted at a major garment factory in Montréal (“Confection inc.”
1) where the majority of jobs are paid on a piecework basis. The company’s work force is
typical of the industry, composed of a majority of women (~70%) and immigrants (~98%)
from just over 40 countries of birth.2 Between 2004 and 2006, we did 25 interviews with 15
women workers and 10 men workers born in 14 different countries (22 immigrants and 3
non-immigrants), selected because they reflected the ethnic make-up of the work force
and because they covered a range of ages, immigration periods, linguistic skills, family
situations, job categories and work-related health status (declared employment injuries
or  illnesses  or  not,  with  or  without  compensation  claims).  Potential  subjects  were
identified with the help of the union and the company’s human resources department,
using these criteria. The women ranged in age from 19 to 62, and the men from 21 to 51.
The interviews were conducted in French (12), English (9) or another language with the
assistance of co-workers who acted as interpreters (4). The interviews were transcribed,
coded with Atlas-ti software and analysed using certain principles of qualitative analysis
(Miles and Huberman 1984) and a gender-sensitive approach (Messing et al. 2003). Since
the interpreters (two women and two men) were company employees, they sometimes
gave their own viewpoints, and this information was incorporated into the analyses. At
the end of  the analysis,  the conclusions were submitted for validation to a group of
workers (men and women) who had not participated in the original interviews. It should
be noted that we also did workplace observation at various times during the project, for a
total of 25 hours. The project was carried out in collaboration with the union, affiliated
with the Fédération des travailleurs et travailleuses du Québec (FTQ), and was approved
by the Ethics Committee of the Université du Québec à Montréal. Table 1 presents some of
the individual and occupational characteristics of the interviewees and the interpreters.

 
3.2 Case law

8 We  examined  62  published  and  unpublished  decisions  rendered  on  appeal  to  the
Commission des lésions professionnelles (C.L.P.) over a seven-year period (2000-2007) on
claims  made  under  the  Act  respecting  industrial  accidents  and  occupational  diseases3 for
compensation for  an  employment  injury  or  illness.  The  decisions  were  identified  by
searching the C.L.P.’s data bank (in French) using the key words “à la pièce” (in the full
text  of  the  rulings)  and  “lésion  professionnelle”  (in  the  index)  or  “maladie
professionnelle” (in the index).  We selected the decisions mentioning piecework that
dealt with the garment industry. For each decision, we read the summary of the decision
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and  then  searched  the  full  text  by  keywords  (e.g.,  “cadence,”  “production,”
“productivité,” “pièce(s),” “efficacité,” “quotas,” “répétition,” etc.) to identify what the
various stakeholders had to say about piecework. Themes were then identified based on
quotations  for  each  group  of  stakeholders.  The  analysis  deals  solely  with  decisions
rendered by the appeal board (C.L.P.), because these are the only ones that are publicly
accessible.

 

3. Results

3.1 Background and context

9 The garment industry in Québec has been in decline since the 1990s, with almost 13,000
jobs lost between 1990 and 1999. Various factors are responsible for the trend: more open
markets, the trend towards a free-market economy – particularly through deregulation –
and the restructuring of the industry through corporate consolidation and globalization
of  corporate activities  (Pilon 2005).  In this  context,  layoffs  are  a  constant  threat  for
employees as well as for the unions, which have only very limited leeway for bargaining.
At Confection Inc., the negotiations and vote on the latest collective agreement reflected
this, as Carl4 explained:

I feel it, I feel the fear!... Perhaps they say to themselves… “I want to keep my job.”
Because when I got the collective agreement… I was in the room, and then they
said, “You can go and vote,” and before, they said, “If you have questions to ask, go
ahead and ask them!” So I raised my hand and went to the mike… I said, “We won’t
have any raise for three years.” But people weren’t listening anymore! Because they
just wanted to sign… because they didn’t want to lose their job.

10 The  last  collective  agreement  resulted  in  financial  losses  for  workers,  particularly
because the annual bonus and pay for some holidays were now calculated on the base rate
of pay instead of the pay for average production,  which is higher.  Because of this,  a
number of workers, including Karima, talked about the work being intensified:

Some people say “Ok after vacation I’m going to make my production more”. I start
to hear that because the company gives the new rules now, the agreement that they
sign with the union...So the people now...they don’t want to stop. They continue to
work, piecework, piecework.

11 The garment industry has been deregulated in recent years. Decrees that had covered
certain  sub-sectors  of  the  garment  industry  in  Québec  since  1934  were  abolished in
1999-2000 (Morin and Brière 2003). The decrees defined certain working conditions in the
industry with the dual objective of standardizing the working conditions of unionized
and non-unionized workers and protecting employers against unfair competition. The
decrees were administered by committees composed of equal numbers of employer and
union representatives.

12 At the present time, minimum working conditions are governed by the Act respecting
labour standards,5 which covers conditions such as rates of pay, duration of work, breaks
and holidays. There are certain specific conditions for certain categories of employees,
such as employees in the garment industry. For them, the regular work week is 39 hours
instead of 40, the minimum rate of pay is $ 8.25 an hour instead of $ 8.00, and there are
differences in paid unworked statutory holidays, the number of days of annual vacation
and amount of vacation pay, and days off for a death or funeral.6 The prevention of work-
related health problems is governed by the Act respecting occupational health and safety,7 
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which sets out the various rights and obligations of all employees and employers. For
instance, Section 51 requires the employer to take the measures necessary to protect
workers’  health,  safety and physical  well-being.  In addition to material  conditions of
work, the Act imposes obligations regarding the organization of work.8

 
3.2 Piecework, gender and ethnicity

13 At Confection Inc., the majority of people (both interviewees and interpreters) for whom
we have information do piecework (16/27) (see Table 1). The employees who are paid by
the  hour  have  an hourly  rate  because  of  their  job  (quality  control,  auxiliary  duties,
general work) or because they have been temporarily assigned to light duties due to
health problems or pregnancy. Some of the hourly-rated people have previously worked
on a piecework basis and vice versa.

14 Company  data9 indicate  gender  differences  in  forms  of  remuneration:  14%  of  male
workers  are  paid  on  a  piecework  basis,  compared  with  53% of  female  workers.  The
difference is related to the kind of work done by men and women. For example, in both
our sample and observations, we saw that the vast majority of sewing machine operators
are women, while the vast majority of auxiliary workers (who move materials around and
distribute them) are men. Some jobs, like presser and cutter, are divided equally between
women and men (see Table 1). But there are gender differences in the kinds of work done
within a given job title. For example, male cutters generally use cutting machines, while
female cutters generally use scissors. This division of work sometimes seems to be the
workers’ choice (they ask for the jobs), and sometimes the company’s (it offers the jobs to
male or female workers). There doesn’t seem to be an ethnic division of the work, either
among workers or between workers and supervisors. In fact, the company’s policy is to
mix ethnic groups on the floor. According to company officials, the objective is to prevent
the creation of  “clans”;  it  is  hard,  however,  to know whether the goal  is  to prevent
conflicts between groups or solidarity within groups.
 
3.3 The work force

15 Confection  Inc.’s  workers  have  particular  socio-economic  realities  because  of  factors
related to gender and ethnicity. Ethnicity at this company is intertwined with the reality
of immigration, since the work force is largely immigrant. Understanding these realities
is important to understanding what, apart from work requirements and constraints, are
the reasons for attitudes and behaviour with respect to piecework, and to grasping the
real consequences of the work on people’s health.

16 First, being an immigrant can entail additional financial responsibilities. Some of these
are  related  to  procedures  associated  with  immigrant  status  (permanent  resident,
sponsorship applications, etc.) that can generate thousands of dollars in lawyers’ fees.
Others are family-related. For example,  of the 16 immigrants for whom we have this
information,  10  send  money  back  to  their  homeland  regularly  or  occasionally  (4/8
women, 6/8 men). Léa, who sends hundreds of dollars back home every month, explains
that her decision to come to Canada was connected to the need to help her family:

That was really one of the reasons, one of the main reasons, for coming to Canada…
To help my relatives…My mother, my sister and her kid, three people… Because my
father is dead and my mother doesn’t work. And my sister is divorced.
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17 A  few  people  also  mentioned  financial  responsibilities  for  their  extended  family  in
Canada. These are not just moral obligations, but sometimes legal ones as well, the result
of  official  sponsorship.  Some  said  that  they  were  their  family’s  sole  support,  either
because  their  husband  or  wife  was  studying  or  because  their  wife  stayed  home,
sometimes for cultural reasons. Women reported being the sole breadwinners because
they were single parents, a reality that is not confined to immigrant women. As well,
many immigrants mentioned personal sacrifice for the sake of their children:

I  want  to  continue my studies...My wife  don’t  want  to  spend all  the  money on
school...She  wants  to  save  for  deposit  for  future  for  kids.  She  says  “We  have
difficulty now, we won’t let our next generation have the same problems as us”. So
we deposit for them. Ben

18 In this  context,  piecework is  an attractive option,  because it  offers  the possibility of
earning more by working harder. But there is a trade-off in terms of health: 

The purpose is to be efficient, not to protect your health... As a husband you have to
overcome  something,  you  cannot  think  too  much  about  your  health,  you  have
responsibility.  We  have  no  choice,  if  you  don’t  work  hard,  if  you  don’t  push
yourself, you earn only $ 7.45 per hour.10 It’s not enough, you should earn more.
Ben

19 Piecework is contradictory, though, because although it can give workers some control
over their pay or, as Haraszti put it, “a semblance of independence” (1977, p. 56), it may
at  the  same time entail  tremendous  insecurity,  because  the  results  of  this  work are
uncertain (see also Klein 1964). At Confection Inc., Isabelle explained:

I  was  extremely  stressed  out:  “Am  I  going  to  make  my  production  target?”…
Because I’m raising my children all by myself. So I said to myself, “I mustn’t let my
pay drop too much.” Because when you’re raising two children and you’re on your
own, you don’t have support payments, you can’t afford to say one week, “Well O.K.,
it’s doesn’t really matter if I don’t make my target.”

20 Immigrants’ additional financial responsibilities also push some people to work overtime
whenever they can,11 before or after regular hours of work, or during part of their lunch
hour, or on Saturdays:

Before, I work until nine o’clock…. That time I saw only immigrant people.… Maybe
because our problem and their problem [that of non-immigrants] is not the same.
Shakeel

21 This financial burden also means that for a number of workers, their job at Confection
Inc. is not the only one. Of the 18 people for whom we have this information, 6 said that
they had at least one other job (3/11 women, 3/7 men). For example, Marie-Ève explained
that she sells baked goods to her co-workers at Confection Inc. during breaks and lunch
to help out her brother, a pastry cook:

I  walk  everywhere  in  the  company (laughs).  I’m always  walking  because  of  my
activity  there.  When I’m not  working,  I  get  orders  from the others  to  bring in
Fridays (laughs). And I’m always walking.

22 In addition to overtime and extra jobs, some people said that they were taking courses to
learn one of Canada’s two official languages, to upgrade their qualifications or to learn a
new trade. In fact, of the 18 people for whom we have this information, six said that they
were taking one or more courses (2/11 women, 4/7 men).

Finish work four o’clock. I stay two hours in the cafeteria...I study something. Two
days I learn French [classes offered in the cafeteria after work]. Four to six. After six
o’clock  going  to  study  [in  a  technical  school].  After  go  back  to  home  ten
thirty...When I go back home I am very, very tired. Like a dead body. Ahmad
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23 It  is  important  to  know  that  many  workers  at  Confection  Inc.  have  experienced
professional deskilling. Eight of the 21 people for whom we have the information
mentioned having a university level  of  education (2/10 women,  6/11 men).  Workers’
fields of training were varied, ranging from computer sciences to medicine, engineering
or haute couture. So upgrading and training courses are very important.

24 The women are primarily responsible for family duties, which might explain their lower
level of participation in additional activities (extra jobs, courses). Although some women
have help from their extended family on a daily basis for housework and childcare, most
of them don’t. Of the 17 women for whom we have this information, only 4 mentioned
receiving this kind of assistance.

You get home and there’s more piecework for you there. I always say to my boss,
“I’m on piecework until 8:30 at night,” because you have to make the meal, feed
your child, give him a bath, talk to him a little. Léa

25 These realities affect workers’ health in different ways. The intensity of work and the
duration  of  exposure  to  hazards  in  the  same  or  different  jobs  affect  the  degree  of
exposure as well as recovery. Courses and family responsibilities also affect recovery.

 
3.4 Production requirements

26 At Confection Inc., shifts are 8 hours long (7 hours on Fridays), including two paid breaks
of 15 minutes each that are granted and imposed by the employer. Workers have one
unpaid hour for lunch. For each task paid on a piecework basis, company engineers set a
production quota based on distances and time-and-motion estimates.  Studies indicate
that  the  objective  of  engineers  is  basically  to  maximize  production,  without  taking
workers’  physiological  and  psychological  needs  into  consideration  (London  and
Bhattacharya 1985; Wells et al. 2007). Quotas are established on the basis of a 7.5-hour
day, to take into account the two 15-minute breaks. This number is then divided by 8
hours to arrive at the number of pieces that have to be produced an hour (e.g., 1,600
pieces  per  7.5-hour  day;  1,600  pieces  /  8  hours=  200  pieces  an  hour).  Production  is
calculated  according  to  the  number  of  bundles  of  garments  produced.  Bundles  are
batches of similar pieces to be sewn, with a corresponding ticket. Workers pass the tickets
attached to the bundles in a machine located at their work station. This computerized
system allows workers and the employer to see what their production is at any time.
Workers must complete their shift even if they fill their quotas before the end of the day.

27 When workers produce 100% of their quota, they are paid at the rate corresponding to
their job classification. The rate is reduced if their production is less than 100%, and
raised if  they exceed 100%.  The rate  can never  be  lower than the base  rate  of  pay,
however, which is determined by seniority. The absolute minimum corresponds to the
general minimum wage. A minimum production level of 85% is required to keep one’s job,
and  there  is  no  maximum  production.12 The  principle  of  quota-based  payments  is
illustrated in Figure I. Average individual production, calculated over various time scales,
determines the rate of pay for holidays, annual bonuses, vacations, overtime and hourly-
paid work assigned to workers when production is impossible – because of a breakdown,
for example, or a lack of material.
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Figure 1. Quota payments at Confection Inc. for a job class paid $ 10/hour for 100% production, for
a worker whose base rate is the minimum wage ($ 8/hour)

28 For each person, “making their production” means something different. For some, the
goal is to reach 85%-100%, which is already hard to do, while others have much higher
personal goals.  In our sample,  7 of  the 9 people for whom we have this information
regularly produced more than 100%. “Making your production” can cause tremendous
stress. The stress comes in part from the worker’s monetary needs, and in part from
pressure from supervisors, who are in turn under pressure from company managers –
what could be called vertical pressure:

She [the supervisor] always wanted 100%, but not in a good way. For example, she
would call me, “Do this! Why are you standing up? Why aren’t you working? You
have  to  do  that!  Oh!  Yes!  Quick!  Right  away!”  Because  you  know  that  each
supervisor is in charge of one section, so she’s concerned about production, and
that’s how the pressure come. Ruth

29 Assembly-line work means that workers may also be under pressure from co-workers –
what could be called horizontal pressure:

For me, if I do a bit less it wouldn’t bother me, but the guy who picks up is paid less
[but still  piecework],  and he needs his pay,  he wants to do as much as possible
because he’s paid less. So if I slow down, I slow him down and he won’t be pleased
with me. You know, if I were all alone, well… but I don’t have any choice! So you’re
always going flat out, as fast as you can. Carl

30 Assembly-line work also means that workers who aren’t on piecework may still be under
pressure,  a  situation  that  was  also  noted  by  Herzog  (1980).  At  Confection  Inc.,  Sid
explained:

I work by hour, but I like to give good production...Because after my check someone
waiting, like a presser [paid by the piece]. They are waiting so I have to go fast...If I
don’t go fast they are waiting, they have no work so it’s no good.

31 The demands  of  production may also  result  in  physical  stress.  Sewing,  for  example,
imposes  stereotyped  movements,  repeated  many  times  per  minute,  in  a  physical
environment that cannot be adjusted to the worker’s size or shape (Vézina et al. 1992).
For one group of pieceworkers, the total weight manipulated with the upper limbs was
calculated at 3,486 kg a day per worker; the pressure of the lower limbs on the pedal at
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16,821 kg (Vézina and Courville 1992). At Confection Inc., Léa was one of many workers
who described the physical impact of highly repetitive and very fast work:

I have, it’s like cysts, here, because I work my right foot on the pedal, always on the
pedal, fast, fast, fast!!

32 The movements associated with measuring production may also put excessive demands
on the body. For example, a C.L.P. decision quoted a medical witness as saying: “It is also
essential to note that each bundle of pants picked up means that the worker introduces a
smart card into a machine located to her left, above the overlock. The worker therefore
again  has  to  perform  the  abduction  movement  and  internal  rotation  of  the  right
shoulder…. [This abduction] is repeated as many times as the worker picks up a bundle of
pants…. This would seem to be an exhaustive indicator of the repetition of abduction
movements performed.13

33 Production demands and the vertical and horizontal pressure of piecework and assembly-
line work mean that workers have little control over the pace of their work. The decisions
analysed that  uphold compensation claims often mention piecework,  as  this  form of
remuneration is associated with an accelerated pace or frequent movements.14 At the
C.L.P.,  however,  employers  sometimes  argue  that  there  is  no  set  pace  of  work  for
pieceworkers, because there is no obligation to produce so much.15 In the three cases
cited, the C.L.P. did not accept this argument. But in another decision, the Commission
did refuse a piecework sewing-machine operator’s claim because it considered that the
worker controlled the pace of her work: “It is true that Ms. Doan does piecework and that
her employer imposes a certain productivity; nevertheless, she still has control over the
pace of her work and performs a variety of movements….”16

34 Furthermore, employers at times argue that working by the hour rather than by the piece
means  that  the  employee  can  perform  other  duties  (even  if  there  are  production
requirements),17 or that there is less danger of succumbing to an occupational disease. An
excerpt from a decision helps understand the nature of this kind of argument, applied to
the situation of a worker who makes the same movement more than 800 times a day:
“The employer’s representative submitted that Mr. Daraîche’s claim did not reveal any
particular hazard, the overtime is not significant, the manipulation of the pants was not
different than with other pants, the worker is paid by the hour, not the piece, no pace is
imposed,  his  productivity  is  average,  he  is  not  straining  in  his  movements,  all  the
shoulder movements are of limited range. The fact that the worker must from time to
time get the pants or move hangers himself only happens occasionally. For these reasons,
the employer argues that the worker has not shown that he suffers from an occupational
disease.”18 In these two cases, the tribunal did not accept the employer’s arguments. In
another case, however, in which the C.L.P. decided that an hourly-paid employee had not
suffered  an  employment  injury,  the  fact  that  the  employee’s  pace  of  work  was  not
imposed  and  that  she  had  sufficient  time  to  recover  was  considered  to  be  a  factor
weighing against  recognition of  the  injury.19 Our  study shows that,  on the contrary,
hourly-paid employees may also feel pressure to increase their production because of
various factors related to the organization of work.

35 It is also important to mention that in the framework of disputes submitted to the C.L.P.,
the productivity of employees paid on a piecework basis is regularly used to describe the
pace of work. Employers use these data to show that the work is not repetitive, or is less
repetitive than for others or than the employee claims.20 In these cases, the tribunal has
at times sided with the employee, and at times with the employer.
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36 At Confection Inc., there are quality standards as well as production requirements. In
fact, the majority of company departments are overseen by both a quantity supervisor
and a quality supervisor. Quality requirements may also cause stress, especially when
workers perceive them as being contradictory with production requirements – a situation
also described by Klein (1964). At Confection Inc., Marie-Ève explained:

It creates a lot of pressure, because, for example, when you work you always have
to  see  what  you’re  doing.  If  you  work  just  for  quantity,  not  quality,  then
afterwards… you’ll be called into the office.

37 While  production  requirements  and  quality  standards  may  aggravate  the  stress
experienced  by  workers,  meeting  one’s  quota  can  lead  to  a  very  fulfilling  sense  of
personal accomplishment. Roy has also cited the non-economic benefits of piecework,
writing: “The element of uncertainty of outcome provided by ever-present possibilities of
bad luck made quota attainment an exciting game played against the clock on the wall, a
game  in  which  the  elements  of  control  provided  by  the  application  of  knowledge,
ingenuity,  and  speed,  heightened  interest  and  led  to  exhilarating  feelings  of
accomplishment” (Roy, 1953, p. 511). Similarly, at Confection Inc., a number of people,
including Karima, talked proudly about their productivity:

My  foreman  give  me  nickname  “horse”...because  I  work  like  that,  fast.  He  say
wherever Karima go, she eats everything...I clear out. “Ok, this section, I have too
much work, ok if I put Karima here, Karima will clear out everything.” So they have
a fast worker.

38 Quotas are fixed, but there are a number of factors that modify working conditions and
influence  workers’  ability  to  meet  their  quotas.  These  production  constraints  are
discussed in the following section.

 
3.5 Production constraints

“The piece-number remains the same from the first day that you slave at it. In the
summer  your  fingers  may  swell  with  the  heat  so  that  the  fitting,  welding  and
punching slow down, but that will not alter the piece-number. If you have a period
and so are not able to work so fast,  or if  your children are ill,  then that’s your
problem! Each woman must trash out of her machine the required piece-number
over and over again, every day.” (Herzog 1980, p. 102)

39 Like  Herzog  and  her  colleagues,  workers  at  Confection  Inc.  have  to  maintain  their
production in a context of working conditions that vary from day to day, hour to hour
and even minute to minute. These individual,  material and organizational constraints
leave workers in a constant state of insecurity. At the individual level, a worker’s physical
or psychological condition is mentioned as an important factor:

She produced her 100%, but now that she’s pregnant… that’s why she’s a bit slow,
she  doesn’t  want  to  push  herself  too  much.  [She  does]  between  85  and  90.
Interpreter, talking about Judi

40 At  the  material  level,  workers  mentioned  various  factors  that  can  influence  their
productivity and therefore their stress level. For instance, they noted that the way the
equipment is operating can have a major impact:

If morning [there is a need for] repair, evening time repairman coming. If he is
busy, maybe next day...On that day we can’t make production. Malti

41 The company claims that it adjusts the employee’s pay when such things occur. However,
some  workers  have  observed  problems  with  adjustments  in  pay  and  say  that  the
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adjustments aren’t done systematically. New equipment or new ways of doing things may
also influence production:

One technician work here...One day,  he  came my place.  Normally  [the  pressing
machine takes] fourteen seconds to complete. After they put one program, twenty
second...I ask, “This take a more time. I can’t make a piecework money at twenty
second”. This guy say, “Oh, shut up, you work”. Ahmad

42 Bundles of garments are also a major material constraint. According to the workers, there
are good and bad bundles, the good bundles being the ones that can be processed faster
or more easily. Generally speaking, a good bundle is big, contains small sizes, light fabric,
identical colours, easier patterns and specific colours (e.g., less unpleasant dyes, colours
that make it easier to see threads, etc.). Bad bundles are bad for production, but also for
employees’ physical and psychological health:

When I really do heavy materials and have to put pressure then there’s a little bit
[of pain]...because this hand, you press. I use the iron and I have to put more steam,
I need to put a little bit more pressure. Delia

43 Orders are another source of variations.  Marie-Ève explained how she reacted to her
supervisor’s request for a change in colour to accommodate production needs:

I had a big lot in the same colour and then he [the supervisor] wanted me to do the
rush jobs [urgent orders]. I have to change colours to do the rushes. I didn’t really
want to change the thread to do the rush!... Especially when we’re beginning the
work and don’t really see the quantity we’ll be doing…. And then I shouted, I said,
“No, I don’t want to!” But I shouted, I cried, I was really angry… When they ask for
that, it’s demanding!

44 Orders  also  cause  a  lack  of  regularity  in  the  quantity  of  materials  available.  The
company’s policy is that before an employee can be paid by the hour, they have to have
been without work for a minimum of 20 minutes, which is an eternity for pieceworkers.
As well, workers have to ask to be put on an hourly rate. Some talked about favouritism
or lack of concern on the part of supervisors, who wait unnecessarily before putting them
on an hourly rate.

45 The  lack  of  regularity  in  the  quality  and quantity  of  materials  stems  also  from the
behaviour of auxiliary workers, who move the bundles of garments to be made up from
one operation to the next and distribute them to the workers. A number of people talked
about favouritism practised by these workers, a situation also observed by Klein (1964). At
Confection Inc., Ruth explained:

Sometimes it comes in large, large, large, after that comes medium, after that small,
and all the large goes only to one person.

46 According to the workers, auxiliary workers give the good bundles to the faster workers,
the ones they prefer for reasons of friendship, physical appearance or ethnic origins, or
in exchange for favours:

When there’s a hard job, it has to be shared for the 3 or 4 girls who do the same
thing. But sometimes… you go in the next day and you find all the hard stuff beside
your  machine.  What’s  not  hard  is  beside  the  others.  [When  asked  if  there  is
favouritism based on ethnicity]: Yes, yes! There’s a lot of that. Yes, there’s a lot, but
I’m never lucky! There aren’t many [people from my country]. Léa
There’s a woman…. I  give her…. good materials to her…. Because sometimes for
example… I need money, like $ 5 or $ 2, I ask her and she gives it to me like that… So
I favour her. It’s a secret between me and her. Ghassan (auxiliary worker)

47 Workers who get bad bundles repeatedly are more exposed to physical and psychological
risks. To counter favouritism in the distribution of bundles, workers say they have to be
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constantly on the alert and track what is happening around them, which can contribute
to their stress.  They also complain regularly to the supervisor,  but the latter doesn’t
always remedy the situation. The company also has a policy of rotating auxiliary workers,
but  it  isn’t  systematic  and  isn’t  necessarily  practical,  because  each  auxiliary  worker
knows the capacities and preferences of the workers in his or her section.

48 The availability of materials also depends on the auxiliary workers. Alex, an auxiliary
worker, explained that it is hard for him to go to the washroom, because the people who
depend on him will lack work:

It happened to me once (laughs). I needed to go to the washroom so badly. There
was one man with just 5 bundles.  That’s about… 25 pieces, 10 minutes to finish
them. So I said, “I’ll go.” But after that I came back, and the man said, “Oh, where
were you? Look, I don’t have anything more to cut.” I said, “Sorry, sir, I had to go to
the washroom.”

49 A number of people also mentioned that some auxiliary workers, paid by the hour, work
slowly, and this can be stressful for the people who depend on their work:

Before, there was a [person of a certain origin], a little guy, who worked here… he
was the one who distributed the work. But he didn’t work! At first it was OK, and
then afterwards he didn’t like the work, it didn’t pay well and it was tiring… He was
always gone off to the washroom or somewhere else, we didn’t know where he was,
eh, and when that happened we scolded him a bit… We didn’t have anything to do.
Meili

50 A similar situation has been noted by Burawoy (1980), who wrote “For operators paid by
the piece, time lost was money lost; for auxiliary workers paid by the hour, time lost was
effort saved.” (p.273)

51 Given these factors, it is hardly surprising that auxiliary workers report being subjected
to psychological and physical violence regularly:

The man was really angry. He said to me, “If you give me bundles of 3, I’m going to
come out and hit you.” I said, “But why would you do that? It’s my job to give you
the work, and you have to get it done… I gave him the work. After that he was
angry. When I turned back… he gave me a blow here, in the back, a punch (laughs)…
And for that I spoke to the boss. He came here, and the man was suspended. Alex

52 In addition to a lack of regularity in the quality and quantity of materials, workers are
also  faced with constraints  related to  changes  in  duties.  The majority  of  employees,
especially  the  new  ones,  are  assigned  more  than  one  task  at  work  in  the  hope  of
preventing health problems related to repetitive movements.21 For some tasks, there are
also variations with different quotas. Changes in duties require time to readjust, and that
slows down production. As well,  some duties or variations on duties are harder than
others, and this can cause workers a great deal of anguish.

We’re always being switched around!...They say, “Here there’s a lot of work, there,
there isn’t” and then I go to where there’s a lot of work to help or not. But for me
it’s  not  good…  when  you  arrive  in  a  place  you  do  things  differently,  you
understand?  ...I  was  very  nervous… I  couldn’t  do  my 100%...  because  there  are
places  where  it’s  easier  and  places  where  it’s  not.  Lourdes  (when  she  was  on
piecework)

53 Changes in rates of  pay are another source of  pressure.  When the production of the
majority of  workers on a task is  high,  the quotas for that work are increased.  Many
authors have described collective forms of control of production, aimed at regulating
rates (Edwards and Scullion 1982; Levine 1992; Roy 1952). The result is that some people
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feel anxious about other people’s production, or by the way others view their production.
Lourdes, for example, explained:

They were always looking at me: “Hey, why do you do so much? After… they pile it
on!” I’ve always worked,  so what am I  going to do,  wait  here and dawdle? She
scolded me because I did a lot…. And then one day I got angry and told my boss, and
I said, “Excuse me, why does she come here and stare at me…” I always said that she
was out to quarrel with me about how much I do.

54 The increase in rates may also have an effect on workers’ physical health, by encouraging
them to increase the speed of work. A few C.L.P. decisions mention this situation, with
workers  reporting  a  deterioration  in  their  state  of  health  following  a  demand  for
increased productivity.22 In a  number of  cases,  the tribunal  also makes a  connection
between a demand for greater productivity and an employment injury.23

55 At  the  time  of  the  interviews,  Confection  Inc.  was  giving  employees  bonuses  when
production quotas  were  raised,  but  the  bonuses  were not  given to  employees  newly
assigned to the task concerned. So for the same task, there may be differences in the
number of pieces required to obtain the same pay, and this causes some workers to resent
their colleagues:

They  asked  to  have  a  bonus,  y’know,  because  at  first  the  rates  weren’t  right,
supposedly, but they didn’t give them to everyone!... And we’re all doing the same
job…. We cut [clothes], you have to cut 13 an hour to have 100%, but the others,
maybe  they  just  have  to  cut  9  an  hour  to  get  100%...  So  y’know,  I  think  it’s
psychological, I think they’re playing head games with us! Carl

56 The  company  has  since  changed  this  practice  and  is  now  paying  a  lump-sum
compensatory bonus to employees who worked previously on the operations for which
quotas changed like this. Nevertheless, the quota increases constitute a loss of pay for all
employees in the long term.

57 Finally, the vagaries of compartmentalized and production line work also give rise to
stressful situations, with mistakes made “upstream’” on the assembly line affecting the
productive capacity of workers who follow:

I have to check three pieces of material for the same number. Sometime in before
section,  some people mix the materials...I  need 23-23-23.  Sometimes,  they make
23-25 or 28-29. So at that time we have to untie the bundle and give back. At that
time we waste the time. Malti

58 In short, individual, material and organizational constraints are sources of anxiety for
workers,  leaving  them  in  a  permanent  state  of  insecurity.  So  workers  use  various
strategies to try and control their working conditions. These strategies are described in
the following section.

 
3.6 Production strategies

It’s as if we’re so afraid we won’t get our production done that we’re always trying
to cheat a bit. Isabelle

59 Workers at Confection Inc. use various strategies to keep up their production. The use of
strategies is explained by the workers’ precarious socio-economic status, as well as by the
heavy  production  demands  and  multiple  work  constraints.  These  strategies  are  not
limited to Confection Inc., as can be seen in C.L.P. decisions involving various companies.
24
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60 One of the strategies used by Confection Inc. workers is of course to increase the pace of
their work and, as we have seen, to watch the others and complain to the supervisor. But
they have a whole array of strategies. For example, workers sometimes choose to take
bundles instead of waiting for them to be distributed by the auxiliary workers, a strategy
that is motivated by the lack of regularity in the quantity and quality of the bundles. The
practice is forbidden, but it lies at the root of numerous interpersonal conflicts among
workers performing the same work:

Sometimes there is no work so if they don’t give you by hour...your press will slow
down...So sometimes...I go out to take the piece you know. We say the bundle...I
take  the  bundle  to  me  because  there  is  no  work...When  I  get  one  the  guy  [a
colleague] don’t let me get it. He fights me you know. Peter

61 As  well  as  materials,  workers  squabble  over  the  most  productive  equipment.  Such
disputes, caused by a lack of material resources, have been noted elsewhere (Haraszti
1977; Herzog 1980). So at Confection Inc., it is not surprising that a number of people,
including  Léa,  are  chagrined by  the  individualistic  and competitive  atmosphere  that
prevails on the floor:

Everybody works for himself. Everybody wants to win all by themselves. When I
came in like that, I was kidding around with a girl, he [the supervisor] told me,
“Wait a minute, I’ll give you some advice: there are no friends here.” He was really
right… there is no contact … You know, everybody looks at the small screen there
[measuring production], trrrrrrrr...for 1200, 1400 [pieces] and not even contact. If
your friend cries, you don’t even know what’s wrong with her!

62 In addition to picking out bundles for themselves, a number of people mentioned working
through one or both breaks, over the lunch hour or for a while before or after work:

I’ve done that too [not taking breaks]... For example, it depends on the fabric… like
corduroy, for example, it takes time and so yes… I’ve done it a few times, but not
always. Ruth

63 Working outside regular hours of work affects the total duration of exposure and rest
periods.  This  strategy  may  also  have  an  effect  on  co-workers’  working  conditions,
contributing to increases in rates, inequalities in the availability of materials (the good
materials being hoarded by the workers who work outside working hours), the refusal on
the part of some supervisors to put workers on hourly rates when there’s not enough
work, and the accumulation of work in the absence of auxiliary workers:

There are 2 men over there, a worker [of a certain nationality] and a [worker with a
certain colour of skin]. Oh! Those ones, they never take breaks! Sometimes after a
break, when I say, “Oh, everything’s blocked here! Oh!” I’ve told my supervisor,
“Those ones, they work during the break!” He said, “O.K., O.K., I’ll take care of it.”
He forgot. Ghassan (auxiliary worker)

64 To counter such practices, supervisors and workers take their breaks at different times.
But  as  the  quote  from Ghassan  illustrates,  some  supervisors  choose  to  ignore  these
breaches, especially when demand for production is high. This attitude from supervisors
was also noted in Haraszti’s study (1977).

65 Workers also mentioned strategies aimed at not losing time during work. Carl explained
that these strategies are necessary because “The purpose of piecework like that is that
the machine is never still.” For example, a number of people mentioned that they didn’t
take washroom breaks during work, and talked about the minutes or seconds lost when
they did go:
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We don’t work by the piece or the hour, we work by the second! Since she has to
make 1,300 [pieces] every 8 hours, even the break, she’ll calculate the break! Before
[the]  9:05 [break],  she has to complete...the quantity for the break!...You take 5
minutes to go to the washroom, it’s your loss. It’s like 20 jackets you have to make
up, you have to do it fast, fast, during the break or something. Léa

66 To avoid having to go to the washroom, some people say that they don’t drink water,
despite the high temperatures in various parts of the building. As Karima noted, this can
have disastrous consequences for people’s health:

One of the ladies, friend she told me, she went all the way to the hospital. You know
why? She don’t go to the toilet. She don’t drink the water for 8 hours. I don’t know
if that’s  the reason or something but the urine is  blocked.  My friend asked her
“Why don’t you drink the water?” She said “Oh if I drink the water I have to go to
the washroom. So the time I go to washroom I lose my production”.

67 As well, to avoid losing time or wasting their co-workers’ time, workers often wait for
breaks or lunch to raise work-related problems with their supervisor or ask for help from
their co-workers. This causes a delay in solving problems:

In the worktime everyone rushes, no one can leave their position...Only lunchtime
when they...communicate and say something...But you know the event has passed
already...You cannot solve the problem right away. Ben

68 Another  strategy  that  workers  use  is  to  ignore  safety  measures  that  slow  down
production: 

When we put the cover [needle guard],  it’s  difficult  to make piece.  So when we
speed  up...that’s  why  we  put  the  finger  inside  the  machine...The  foreman  very
scared “Oh, what can I do!”. They can’t take out my finger from the machine. So
they call the mechanic. Malti 

69 In addition to ignoring certain safety procedures, workers develop methods of work that
help them improve their productivity. Often, though, the method used is not the method
they are supposed to use, which may lead to reprimands:

Maybe  you  know  computers...when  other  components  they’re  running...the
processor never stops. Like myself I never stop. So when machine works on this side
I can work on other side...And...last week, the management said I work too fast,
because I don’t follow the instructions. He said “You have to wait for the machine,
lift up properly and then close”. Ben

70 Some methods of work used by workers to increase their productivity may have a more
direct impact on their health. For instance, a number of people mentioned that they
chose to work standing even though they sometimes have the possibility of sitting down:

Some sections...have  the  chair...At  that  time they  go  fast,  and so  they  think to
themselves “If I sit maybe production will slow down”. Sid

71 To go even faster, workers plan their day of work as much as possible. Carl compares his
work as a cutter to a game of chess, the goal being to take the small bundles:

We move the machines beside the tables with the bundles. The other [worker] is
going to get  the good bundles… Because while  [the machine]  is  cutting,  we see
them, the tables are right there… Sometimes there’s a small bundle on the table
there, and then… he’ll come over here [where the small bundle is], because behind
it there are big bundles, so he won’t go over there to leave me the small bundle,
he’ll  block  me so  that  I  can’t  reach over  his  machine.  So  if  there’re  two small
bundles there, of course he won’t do this small bundle here [the one further away]
first, he’ll go to the small one [that’s closer]. He’ll put himself here, he’ll do this
small bundle, he’s greedy and then he’ll do the other one after!
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72 Carl’s example also illustrates the individualistic and competitive spirit reigning on the
floor that we have already described. Some workers, however, also mentioned co-
operating with their co-workers to increase their production. For example, workers paid
by the piece sometimes pass on bad bundles to workers being paid by the hour:

As I said, with [a person from a certain country], we respect each other…If one day
there’s no work and there’s an off [meaning that Carl is being paid by the hour,
while the other person is  still  on piecework],  what I’ll  do is  all  the big bundles
there… I’ll do them, and I’ll leave him all the small ones so that he makes money…
And he’s the same, he’ll do the same for me. Carl

73 At Confection Inc., workers also mentioned that sometimes the hourly-rated employees
had the bundles  they completed added to the count  for  co-workers  on piecework,  a
situation that Herzog (1980) also experienced and described. People on piecework also
traded bundles by colour to avoid having to change the thread:

I have two girls who help me… Like if there’s a bundle… there are 2 beige and 3
blue, do we change the thread? No!... I can do the 2 beige instead of her. Léa

74 Workers also help each other out with the machines, as Lourdes, who works by the hour,
explained:

If  there’s  a  problem  they  ask  me  all  the  time,  even  if  it’s  a  problem  with  the
machine…  The  girl  says  to  me,  “How  come  you’re  not  a  mechanic?”  Because
sometimes I fix the machine and they’re happy, because they get more production
done.

75 This kind of collaboration can have a positive impact on workers’ psychological health, by
providing protective social support and making it easier to keep up production despite
work constraints. But as we have seen, most of the production strategies used by workers
can also have a detrimental effect on their health. The choice between production and
health is not really a choice, when you consider the workers’ precarious position and the
demands and constraints of the work. In fact, it is wrong to say that the workers are not
concerned about their health. We will discuss strategies conducive to better health in the
next section.

 
3.7 Strategies for protecting one’s health

76 Workers at Confection Inc. have various individual strategies to protect their health, such
as the use of equipment (e.g, gloves, cushions) or forms of behaviour (e.g.,  stretching
exercises, methods of work). Some of these strategies are a direct choice of health over
production. For instance, a number of people talked about needing to be healthy for their
own personal well-being and that of their family. As Shakeel put it:

I don’t like to die because behind I have a wife, I have baby, I have to think about
my baby’s future, for her I have to live.

77 This consideration for their health means that some people prefer working by the hour
instead of on piecework, even if it means that they stay on a flat salary. According to
Lourdes, who has done piecework in the past and now works by the hour (on light duties)
because of an illness:

When someone works by the piece, they’re killing themselves; a person works by
the hour and manages.

78 Furthermore, some people prefer to have more than one job to do:
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The different jobs, it’s good for health...I would say it’s good. Because some people
they  cannot  continue  to  sit  down.  Some  people  they  cannot  continue  to  stand
up...So why not...two hours work sit down job, and come back and stand up job.
Karima

79 Some people, like Malti, also mentioned that it was important for their health to take
their breaks and go to the washroom during working hours:

When [comes] Thursday, Friday, I can’t continuously sitting and stitching. Because I
feel pain, back pain. So I stand and go washroom, and drink water. Just a little walk.

80 Another strategy is to limit one’s production:

Maybe if I wanted to make 140%, I’d be stressed. Because it must be a lot of stress if
you want to make 140… If I make 140% it’ll have a big impact [on my health]...It’s a
compromise you have to make. Chloé

81 Sometimes, the decision to limit production is made as a result of a health problem, as
this quote from Peter illustrates:

Too fast, my shoulder is pain. I think it’s no good. So now I slow down. Even if you
pay me more money I will not work so fast like before.

82 Others, like Ruth, mentioned working intensively to meet their target so as to be able to
take short breaks afterwards:

When I succeed in doing what I want to do… I practically stop… I take a little break
and I go to the washroom… I give myself time to arrange my material… I’ll be more
comfortable, I’ll relax a bit.

83 The  need  for  human  contact  at  work,  despite  obstacles related  to  production
requirements, supervisors’ disapproval and the noise of the machines, means that some
people choose to talk with their co-workers, even if it means a compromise in terms of
productivity. Marie-Ève, for example, explained:

I don’t give it all I’ve got. I give 90%, but the other 10% I keep for myself (laughs).
Because I have to raise my head when someone goes by. If the person wants to say
hello to me, I have to answer. If the person smiles at me, I smile too. So I really can’t
give 100% to the operation. And it’s good for your health too, because sometimes we
need to raise our head to move a bit.

 
3.8 Managing health problems

84 Certain organizational factors influence the way that workers experience their health
problems. First, workers note certain contradictions in the attitudes of managers who
sometimes emphasize production, sometimes safety. Carl explained:

They say: “O.K. there, slow down! You know you’re not obliged to go that fast.” But
they pay us by the piece so that we’ll go faster! But when something happens, it’s
“Slow down! Y’know, stop the machine!... No, no, no, you’re going too fast!”

85 It’s in fact in the company’s interest not to report accidents or illnesses, because these
drive up the premiums the company pays to the Commission de la santé et de la sécurité
du travail (CSST) for workers’ compensation. But faced with international competition,
companies want to improve productivity above all.  Some adopt a strategy of limiting
claims by systematically contesting them, for example (Lippel et al. 2005). Various other
factors encourage workers with health problems that could be work-related not to submit
claims: a lack of information; communications problems; fear of repercussions (reprisals,
dismissal); co‑workers’ negative experiences; lack of enough financial leeway to wait for
compensation; uncertainty about the source of the health problem, especially when it
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involves musculoskeletal disorders (Lippel et al. 1999); etc. In fact, our interviews showed
that under-reporting of accidents and especially illnesses is widespread. Of the 27 people
for  whom  we  have  the  information,  23  described  diagnosed  or  undiagnosed  health
problems that they associate with their work (see Table I). Most of these problems had
not been reported to the employer.

86 There is no salary insurance at Confection Inc. People who don’t file a claim with the CSST
for workers’ compensation and who are unable to work wind up on sick leave, receiving
unemployment insurance benefits if the problem causes an absence of more than two
weeks, which means a loss of money and rights in the event of complications. Those who
are able sometimes continue working when they are sick:

My co-worker, for example, has the same problem [work accident], but she says
nothing,  nothing at  all.  She puts on a bandage,  for example… Her position:  her
husband is  a  student,  she has to work,  so she doesn’t  say anything at  all… She
wouldn’t want to lose her job because she still has her case, it’s with immigration,
and she’ll never miss work. Ruth

87 People with a medical opinion assigning them to light duties are sometimes transferred
to a section dedicated to light duties, but they are sometimes given the same work, paid
by the hour. This is the case for pregnant women, since the C.A.L.P.25 ruled on this kind of
assignment in 1992 in Canadelle and Durette.26 In that case, the worker – a sewing-machine
operator on piecework – was reassigned by her employer after she exercised her right to
protective leave or reassignment for pregnant workers. The assignment consisted in an
authorization to take 10-minute breaks after each hour of work and to get up to go to the
washroom or drink water as often as she wanted. The tribunal in this case decided that
the assignment eliminated the dangers identified in the medical certificate. This decision
meant that the worker stayed on the job for her entire pregnancy, paid on an hourly
basis. This practice of assigning hourly-paid work occurs at Confection Inc., and it can be
observed that while these people are paid by the hour, the nature of assembly-line work
means  that  there  is  still  pressure  nonetheless.  The  company  expects  a  certain
productivity here too, especially when there is extra work because of orders. Even though
some employees prefer to work by the hour on the same jobs as before, either so as not to
lose their rhythm or out of a sense of responsibility, many deplore this system because it
doesn’t necessarily eliminate the pressure or the physical workload:

Even by the hour… we still have the same work to do, sometimes my supervisor had
really a lot of work. But then just taking the bundles like that and moving them
around, the pain came back. Isabelle

88 Workers who were absent from work for an extended period of time, be it for a work-
related health problem or to give birth,  talked about the problems they encountered
when they returned to work. The problems were even greater when production quotas
had gone up in the meantime. The company allows them a certain period of readjustment
without warnings or the threat of dismissal, and informally gives them a week paid by the
hour. But the workers still lose pay:

I really quote unquote slogged away to get my pay, because… when I came back I
started all over at the bottom of the ladder…I had to really work hard to get the pay
I have now. Isabelle

89 Our reading of C.L.P. decisions shows that employers do often require workers to return
to their piecework positions as quickly as possible. For example, in Teresa Visconti and
Manufacture Lingerie Le Château Inc., the tribunal reported in these terms its understanding
of the testimony given by the human resources manager: “When a worker is temporarily

“We work by the second !” Piecework remuneration and occupational health and ...

Perspectives interdisciplinaires sur le travail et la santé, 10-1 | 2008

18
393

393



unable to work in her piecework position because of a health problem or employment
injury, he is transferred to an hourly paid position. This is what the worker had after
sending in her claim to the CSST… But after the CSST rejected her claim, he had to require
that the worker return to her position. Because she couldn’t do so, he put her on sick
leave.”27 Similarly, in Maunise Alaine and Manufacturier de Bas Iris Inc., the decision says:
“After two and a half months of light duties, she [the worker] resumed regular work, at
first with hourly pay, but she quickly had to go on to piecework, because the employer
doesn’t tolerate a worker not being able to resume piecework.”28

90 The decisions also show that the CSST’s rehabilitation service does not always take into
account the realities of piecework and assembly-line work. In one case,29 a worker who
had returned to  work following an employment  injury argued that  her  job  was  not
suitable, in particular because she was incapable of achieving the production bonus while
following one of the CSST’s recommendations – i.e., to take one piece of clothing at a
time: “By taking fewer pieces at a time… she was obliged to do more handling. She lost
time and the speed with which she worked was reduced. The worker explained that it was
assembly-line work… the girl filling boxes was putting pressure on her to go faster, and
that made her feel ill at ease.” In this case, the tribunal decided that the position was
suitable,  but  that  the  worker  was  entitled  to  a  reduced income replacement  benefit
designed to maintain her income despite her loss of productivity due to the employment
injury.
 
3.9 Impact of work-related health problems 

91 Many workers at Confection Inc. mentioned that they had slowed down their production,
deliberately or involuntarily, as a result of a work-related health problem. C.L.P. decisions
also  show  that  in  many  cases,  workers  connect  pain  caused  by  work  with  lower
productivity.30 However,  a  health problem does  not  always  mean lower  productivity,
because as we have seen, workers work when they are sick or use different strategies to
maintain their production. Sometimes, however, this is detrimental to them. We have
identified a few C.L.P. decisions, dealing in particular with back problems, in which the
tribunal  refused a compensation claim partly because of  the absence of  a  significant
reduction in productivity.31

92 Reduced productivity means reduced pay, and so some people mentioned finding other
work to make up for the loss of earnings. For example, Shezam, who suffered back pain
that prevented him from earning as much from his work as he had before, found extra
work as a cook to compensate for the reduction in pay:

The  restaurant  job...part-time  job,  three  hours,  four  hours...I  need  money,  my
salary is going down...because of the production, so I have to balance.

93 The result is a paradoxical situation in which a worker is forced to take another job
because of a potentially chronic health problem, something that does not help improve
his condition. Furthermore, a worker who works for different employers isn’t paid for
overtime, whereas overtime work would be paid at a higher rate if all the hours were
worked for the same employer. It should be noted that a health problem may also affect a
worker’s ability to keep an extra job.

94 Health problems resulting from work may affect workers’ occupational mobility as well, a
situation also described by Patry et al. (2005). For instance, a number of workers reported
that their health problems made it harder for them to get a job:
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If I go to the outside to find a job, it’s more difficult for me because I’m sick. I have a
problem but I know the problem is here so that’s why I work here. Ann (trained as a
physician)

95 Others described having problems taking courses because of their health problems. So
they may wind up in a situation in which an illness acquired at work prevents them from
leaving a hazardous job.

96 Health  problems  experienced  by  workers  often  affect  families  and  relatives.  This  is
especially true for women, who are mainly responsible for family duties:

Me, piecework, too much, too much. After me like 100%, 120, after problem, after
me no take care of children...Too much work, come here, after morning 5 a.m. get
up, 2 children...after no good. Farida

97 So it is not surprising that workers worry about the long-term impact of piecework on
their health:

For long term, like we stand for whole day, 8 hours, and sometimes work all the
time, like 9 hours per day for long term...Are there any problems for the future?
And our fingers, use our muscles. Same movement, repeat, like 2,000 times a day.
Are there any problems when you get older and older, our arm may have some
problems. Ben

98 Workers are not only concerned about the impact of their work on their health; they are
also uncertain about their ability to continue making their production and thus keep
their jobs once they reach a certain age. This concern, which has also been described by
Klein (1964), was expressed by Shezam:

I  don’t  believe  in  my  physical  strength,  because  physical  cannot  support  me
anytime.  So  I’m planning  to  look  for  a  job...maybe  an  office  job...Automatically
when your age is going up you cannot work more, but the company they never keep
you because the person is going down...They can torture you, they can throw you
out.

 

4. Discussion

4.1 Piecework and health and safety

99 Our results show that piecework remuneration can affect workers’ health in many ways,
and that  workers  make daily  efforts  to  develop strategies  for  maintaining a  balance
between the  requirements  and constraints  of  work,  their  physical  and psychological
health and family life.  Production requirements,  which come into contradiction with
quality requirements, can put pressure on workers and cause them substantial physical
stress because of the speed and repetitive nature of the movements associated with the
production tasks and calculations. This is of particular concern when one considers the
current  context  of the  intensification  of  work  stemming,  on  the  one  hand,  from
heightened production requirements in the face of international competition, and on the
other,  setbacks  in  the  last  collective  agreement  that  encourage  workers  to  increase
productivity to compensate for financial losses. Greater productivity has been associated
with  a  greater  prevalence  of  musculoskeletal  symptoms  among  sewing-machine
operators paid on a piecework basis (Schibye et al. 1995).

100 The constraints of work may cause stress, insecurity and interpersonal conflicts, and can
lead to increases in workloads. In fact, high demand and low control at work have been
associated with physical and psychological problems in various workplaces (Escriba-Aguir
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et al. 2006; Theorell and Karasek 1996). Our study highlights the role of the organization
of work rather than individual or cultural differences in the creation of interpersonal
conflict.  Comparable  dynamics,  caused  by  organizational  factors  such  as  the  lack  of
auxiliary  staff,  were  also  described  by  Burawoy  (1979)  in  the  following  terms:
“The...dependence  with  respect  to  auxiliary  personnel  has  the  consequence  of
redistributing conflict  from a hierarchical  direction into a lateral  direction,  in which
individual laborers face one another in conflict or competition. ” Our results also show
that the organization of  work contributes to the feelings of  injustice experienced by
workers, either individually (e.g., by allowing for favouritism on the part of supervisors
and  auxiliary  workers  in  working  conditions)  or  organizationally  (e.g.,  by  setting
different production requirements for the same job). Workers’ perception of this kind of
injustice is found in the literature on organizational justice (Greenberg and Cropanzano
2001), and has been related to health problems at work (Ferrie et al. 2006; Kivimaki et al.
2003).

101 Workers adopt various strategies to keep up their production despite limiting factors.
Haraszti  (1977)  also  observed that  workers  at  the  tractor  plant  had  to  make  use  of
strategies to make their quotas because the quotas weren’t calculated on the basis of the
time needed for checks and to arrange the material, and didn’t taken into consideration
the limiting factors. To earn decent pay, workers had to break rules, including safety
rules – a way of getting around standards known as “looting” in that setting. In a way,
using  strategies  gives  workers  control  over  their  working  conditions.  However,  the
strategies are a limiting factor themselves, because they often favour production at the
expense of health. According to Wrench and Lee (1982), the immediate benefits of a high
level  of  production for pieceworkers are a certainty that can be calculated,  while an
accident is only considered a possibility (p.522). At Confection Inc., these strategies cause
interpersonal  conflict,  lengthen exposure,  shorten  breaks,  lead  to  abandoning  safety
measures,  etc.  In  the  context  of  a  study  on  a  brick  factory,  Trevelyan  and  Haslam
(2001) also  pointed out  that  workers  on piecework worked faster  and during breaks,
which contributed to the musculoskeletal disorders observed, according to the authors.

102 It is important, however, to note that workers are concerned about their health and do
put health before production when it is possible and/or necessary. Some of the health
protection strategies we have described have been observed elsewhere.  In particular,
Linhart  (1978)  wrote  that  the  workers  he  observed  on  the  assembly  line  sometimes
managed to get a few minutes ahead in their work so as to smoke a cigarette – “la minute
volée” (a stolen moment), as he termed it. Similarly, Teiger (1995) has described how the
young French women factory workers she observed worked intensively so as to gain a few
seconds  to  talk  with  their  co‑workers.  In  a  context  of  compartmentalized  work,
piecework or assembly-line work, where workers are basically isolated, with each worker
becoming an extension of her or his machine (Burawoy 1980), human contact becomes
especially  important.  Thus,  Teiger’s  workers,  like  the  workers  at  Confection  Inc.,
considered  that  talking  to  their  co-workers,  even  very  briefly,  was  crucial  to  their
psychological health, despite the fact that the possibilities for conversation were limited
by  the  noise  and  the  organization  of  work.  The  impossibility  of  interacting  with
co‑workers is a source of frustration, as Herzog (1980) noted: she described her profound
need  for  human  contact  at  work  and  her  frustration  with  aspects  that  prevented
interaction,  in  particular  production  requirements  and  the  way  work  stations  were
positioned.
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103 The impact of piecework on health is therefore both physical and psychological, and it
may be immediate or more long term – in the case of musculoskeletal  disorders,  for
example. And the health problems in turn have repercussions well beyond the worker’s
physical or psychological well-being. They have economic and social effects, influencing
productivity and pay, the need for an extra job or the ability to keep it, the possibility of
taking courses, occupational mobility, family and relatives and future possibilities. On the
other hand, health problems are not always properly managed, especially with respect to
light duties, rehabilitation and return to work, which do not always take account of the
reality of piecework as experienced by workers.

104 The group can sometimes help prevent health problems related to piecework through
support measures and mutual assistance. As we have seen, workers exchange problem
bundles or fix co-workers’ equipment. But organizational factors limit the possibility for
this kind of collaboration that could be beneficial to the workers’ health. In particular,
inequalities in the quantity and quality of materials and equipment create a climate of
competition that gives rise to many interpersonal conflicts and reduces possibilities for
collaboration. Piecework and assembly-line work also mean that workers put pressure on
each other, because they can’t tolerate poor productivity on the part of co-workers on
whom they depend to get their bundles. Corporate policy designed to separate ethnic
groups on the production floor may also prevent collaboration, which in the workplace
often occurs on the basis of ethnicity (Seifert and Messing 2006). At Confection Inc., these
mechanisms are present but are limited to time outside the hours of work (breaks, lunch,
before or after work) (see Premji et al. 2008 for a detailed explanation).

105 Our results  show as  well  that  the  company transfers  many of  its  costs  and risks  to
individual workers. We have seen, for example, that workers bear the loss of productivity
associated with work-related accidents and diseases,  changes in duties,  slowdowns in
orders (and delays in being paid by the hour) and health hazards caused by production
strategies used to meet requirements despite limiting factors. What is more, the company
reprimands workers who use these strategies instead of redefining the aspects of work
organization that encourage their use. In 2003, one of the recommendations made in a
company-requested  audit  report  on  the  management  of  health  and  safety  was  the
establishment of a log of problems encountered for each type of garment so that the work
could be adjusted accordingly.  The report  also  suggested that  the company consider
putting a ceiling on production bonuses. In 2007, these recommendations had still not
been implemented. As we have seen, the union’s capacity to introduce changes is limited.
It lives with the constant threat of closures and layoffs. It has limited financial resources,
because union dues are based on employees’ earnings, which are very low. Its priority is
therefore  to  integrate  people  from different  ethnic  groups  in  the  workplace  and  to
resolve immediate problems.
 
4.2 Legal implications

106 Since the decrees were abolished, working conditions in the garment industry in Québec
have  deteriorated.  Moreover,  the  company  does  not  comply  with  some  of  its  legal
obligations. In particular, employees are paid on the basis of the provincial minimum
wage  instead  of  the  higher  minimum wage  legislated  for  employees  in  the  clothing
industry. The company justifies its practice by saying that employees earn a production
bonus on top of the general minimum wage. The union has being trying to change this
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situation for years, but without success so far. The work organization also lends itself to
non-compliance  with  labour  legislation.  Production  requirements  and  constraints
encourage employees to use strategies that are bad for their physical or psychological
health, such as not going to the washroom and not drinking water, putting off dealing
with safety-related problems with the machinery until later, ignoring safety equipment
and  measures,  etc.  The  organization  of  work  therefore  also  contributes  to  non-
compliance with the Act respecting occupational health and safety, which explicitly obliges
the employer to protect workers’ health. As well, heavy production requirements and
multiple limiting factors encourage workers to work outside of regular hours of work.
The  Act  respecting  labour  standards provides  for  a  30-minute  meal  break  after  five
consecutive hours of work. But our study shows that many workers work through part or
all of their lunch hour. According to the Act, the regular work week for garment workers
is 39 hours. But the work week is longer for some of them, because they work outside of
the regular hours of work. Thus, in their study on the outsourcing of work in the clothing
industry in Australia, Mayhew and Quinlan (1999) wrote: “Since the primary occupational
health  and  safety  risk  to  outworkers  arises  from  a  combination  of  long  hours  and
piecework, such laws [those on labour standards] are arguably more central to preserving
their health and well-being than is occupational health and safety legislation” (p.102).
Like the Act respecting occupational health and safety, Québec’s Act respecting labour standards
doesn’t really make it possible to take into account the intensification of work associated
with  various  productivity  incentives.  Apart  from  Section  51(3)  of  the  Act  respecting
occupational health and safety, which offers the possibility of challenging an organization of
work that adversely affects workers’ health (Quinlan 2007), legislative provisions don’t
regulate the phenomenon of the intensification of work. This situation suggests that as
they now stand,  these potential  protective tools will  not adequately protect workers’
health.

 
4.3 Gender and ethnicity

107 Given that the majority of them are women and immigrants, the workers at Confection
Inc.  experience specific  realities,  in particular  a socio-economic precarity that  is  not
exclusive to them but that takes a distinct form for them. Similar socio-economic realities
have been noted among immigrant workers in the clothing industry in Toronto (Gannagé
1999). This precarity, combined with the demands and limitations of work, encourages
workers to use strategies that for the most part are detrimental to their health in order to
boost  their  income.  As  well,  the  precarity  contributes  to  the  feeling  of  uncertainty
associated with the uncertain results of piecework remuneration. The workers’  socio-
economic situation also drives them to work overtime, to have one or more extra jobs and
to take language or training courses. Men mentioned having additional jobs or taking
courses more often than women, a situation partly related to the fact that women are
more often responsible for family duties. These various activities accentuate the impact
of piecework by both increasing the length of exposure and reducing recovery time. It is
therefore  important  for  an  examination  of  occupational  health  and  safety  among
populations of women and immigrants to incorporate the issues of social and economic
integration that lie at the root of these problems.

108 At  Confection  Inc.,  we  identified  gender  differences  in  the  jobs  held  and  the  tasks
completed within certain job titles. This division of work may affect the nature of the
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risks and work-related health problems encountered by workers. For example, sewing-
machine operators, the majority of whom are women, depend on auxiliary workers, who
are mostly men. The machine operators don’t have much control over their working
conditions compared to auxiliary workers, who have a bit more leeway. Indeed, women’s
work-related health problems and risks have been largely underestimated by decision-
makers, doctors and researchers (Lippel 2003; Messing 1998; Messing and Boutin 1997).
Our results show that work that is  perceived and defined as light is  not free of  risk
factors.

109 Ethnicity and gender may also shape health and safety within the same work tasks. In
particular,  we  identified  situations  where  certain  supervisors  and  auxiliary  workers
showed favouritism in working conditions on the basis of ethnicity and gender that could
have an impact on health. Although we did not elaborate on the issue of knowledge of
official  languages here,  this aspect may also affect interpersonal relations that frame
working conditions, more specifically relations with supervisors, auxiliary workers and
co-workers (Premji et al. 2008). The impact of health problems may differ by ethnicity
and gender, inasmuch as health problems affect the occupational mobility of immigrant
workers in a specific way (many of them having experienced professional deskilling) and
influence the capacity of women in particular to do the family work for which they are
primarily responsible. Our results also indicate that ethnicity plays a role in the under-
reporting of work-related accidents and diseases because of factors such as a lack of
information, problems in communication and fear of repercussions. This could lead to
greater use of sick leave or more of a tendency to work even when one is ill. It should be
noted that under-reporting has been observed elsewhere (Pransky et al. 1999; Rosenman
et al.  2000;  Shannon and Lowe 2002),  including in workplaces where the majority of
employees are immigrant women (Scherzer et al. 2005).

110 Our study is part of an emerging literature showing that there are gender and ethnicity
differences within job titles and work tasks that can modify exposure to risks, the nature
of health problems, the impact of health problems and recourse in the event of a work-
related  accident  or  disease  (Dembe  1999;  Frumkin  et  al.  1999;  Lipscomb et  al.  2006;
Messing et al. 2003). The types of mechanisms identified qualitatively in our study can
thus explain the results of epidemiological studies showing differences in health at work
by gender and/or ethnicity (see, for example, Wang et al. 2007 for a study showing social
inequalities in musculoskeletal disorders among sewing-machine operators). Our study
also highlights the role of the organization of work in structuring social inequalities in
occupational health and safety.
 
4.4 Limits of the study

111 Our study was done in a large unionized company and carried out in collaboration with
the  labour  federation’s  status  of  women  committee.  The  majority  of  immigrants  in
Québec, and especially of women immigrants, work for smaller, non-unionized companies
(Renaud 2001), to which researchers have limited access. Furthermore, the mechanisms
linking piecework and health depend largely on the specific organization of work of the
company examined.  Thus our study may not be entirely representative of  prevailing
conditions in these workplaces.
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5. Conclusion

112 Piecework may seem archaic. In fact, we noted many similarities between our findings
and those of  studies done decades ago in very different socio-economic and political
contexts. However, this form of remuneration is currently favoured in certain sectors as a
way of encouraging employees to produce more. As well, some ergonomists have pointed
out a trend in other jobs to favour a quantitative assessment of work. Caroly et al. (2005),
for example, have pointed out that the French police force assesses police officers in
terms of arrest “figures,” which has an adverse effect on prevention of health damage
among them.

113 With strong international competition in the garment industry, piecework is likely to
persist and production requirements to increase. An examination of the C.L.P.’s case law
shows that piecework is sometimes poorly portrayed by employers or misunderstood by
the tribunal. In particular, there is a lack of understanding of the pressure put on hourly-
paid workers in a context of work broken down into individual operations and linked in
an assembly-line process, the degree of control over the pace of piecework, the reality of
conditions  prevailing  during  rehabilitation  and  upon  return  to  work,  and  the  link
between health problems and productivity. In this context, it is therefore imperative to
understand the reality of piecework as experienced by workers.
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APPENDIXES

Appendix 1 Characteristics of interviewees and interpreters

Pseudonym
(Interpreter =I)

Sex Immigrant

Interview
language
(Fr/Eng/
Other)

Family
responsibilities
in Canada

Job
category

Piece-
work

Health
problem
described as
related  to
work  (now
or  in  the
past) 

Ahmad M Y E Y Pressing Y

Burn, pain in
lower  and
upper  limbs
and back

Alex M Y F N Other N None

Alicia F Y F Y Cutting Y
Cut,
allergies,
headaches

Ann F Y E Y Other N
Pain  in  arm,
neck

“We work by the second !” Piecework remuneration and occupational health and ...

Perspectives interdisciplinaires sur le travail et la santé, 10-1 | 2008

29
404

404



Asha F Y Other A Sewing N
Needle prick,
pain  in
fingers

Ben M Y E Y Pressing Y
Pain  in
fingers  and
back

Carl M N F Y Cutting Y
Cuts,  other
accidents

Chloé F N F A Pressing Y None

Delia F Y E Y Pressing Y
Pain  in  leg,
wrist  and
back

Farida F Y E Y Other N Accident

Ghassan M Y F A Other N
Pain  in
upper limbs

Isabelle F N F A Other N

Tendonitis in
thumb,  pain
in arm, sinus
problems

Jean M Y F N Other N None

Jing F Y Other Y Sewing Y

Problem
with  vision,
shoulder
pain

Judi F Y Other A Sewing N
Shoulder
pain

Karima F Y E Y Other Y None

Léa F Y F Y Sewing Y
Miscarriages,
foot  pain,
accident

Leyla (I) F Y E Y n/a n/a n/a

Lourdes F Y F Y Other N
Tendonitis in
arm,
allergies 

Malcolm (I) M Y E n/a n/a n/a n/a
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Malti (I) F Y E N Sewing Y

Needle  stick,
back  and
shoulder
pain

Marie-Ève F Y F Y Sewing Y
Pain  in  one
leg

Meili F Y F Y Pressing Y
Eczema, pain
in  lower
limbs

Peter (I) M Y E Y Pressing Y

Pain  in
shoulder and
hand,
respiratory
problems

Rahul M Y E Y Other Y
Pain  in
upper  limbs
and back

Ruth F Y F N Pressing Y

Pain  in
hands,
inflamed
wrist

Shakeel M Y E Y Other N

Pain in lower
and  upper
limbs,
accident
caused  by
violence

Shezam M Y Other A Pressing Y Back strain

Sid M Y E Y Other N
Pain in lower
and  upper
limbs

Y=yes, N=no, n/a: not available. Job category: Other= Job other than cutting, sewing or pressing.
Family responsibilities: A= has a family but the family is entirely composed of adults assumed to
be autonomous. 

NOTES
1. The name of the company is fictitious.
2. Estimates provided by the local union.
3. R.S.Q.A-3.001.
4. All the names are pseudonyms.
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5. Act respecting labour standards, R.S.Q.c.N-1.1.
6. Regulation respecting labour standards specific to certain sectors of the clothing industry,
R.Q., c. N-1.1, r.3.1 A. www2.publicationsduquebec.gouv.qc.ca/home.php
7. Act respecting occupational health and safety, R.S.Q.c.S-2.1.
8. Section 51 (3).
9. Data for October 2007.
10. $ 7.45 was the minimum wage at the time of the interview. This was the general rate, not the
minimum wage for employees in the clothing industry, which was higher - $ 8.00 an hour at the
time (R.R.Q., c. N-1.1, r.3.1, section 3). But the company refuses to pay its employees the rate for
the clothing industry.
11. At  the  time of  the  interviews,  overtime was  offered  regularly.  Since  then,  overtime has
tapered off because orders are down.
12. The company also has a “modular” section employing less than 10% of the work force. In this
section, which produces models that sell for more and favours quality rather than quantity, the
company has set a minimum production level of 80% and a maximum of 110%, as well as a group
bonus for quality.
13. See  Selvaranjini  Kandasamy et  Vêtements  Peerless  inc.  C.L.P.,  no. 122010937,  October  9,  2004
(Commissioner Kushner).
14. Franca Barba et Bruno Tricots, Caramy Tricots et Corporation de ski Filmar. C.L.P., no. 125047100,
January 5, 2006 (Commissioner Kushner) ; Thérèse Bolduc et Manufacturiers Ste-Clotilde Inc. C.L.P.,
no. 127110807,  December  5,  2005  (Commissioner  Jolicoeur) ;  Linda  Labrecque et  Canadelle  Inc.
C.L.P., no. 119043933, July 15, 2005 (Commissioner Boudreault) ; Clairemira Jean-Marie et Les Sous-
Vêtements U.M. Inc. C.L.P., no. 126528926, June 23, 2005 (Commissioner Morin) ; Tapash Kumar Das
et Vêtements Peerless Inc. C.L.P., no. 119129716, March 3, 2005 (Commissioner Lévesque) ; Vêtements
Peerless Inc. et Lilian Castaneda. C.L.P., no. 115887275, February 12, 2004 (Commissioner Suicco);
See Tricots Main Inc. et Maria Andrade. C.L.P., no. 121676035, November 28, 2003 (Commissioner
Ducharme);  See  Vêtements  Peerless  Inc.  et  Mesquita  Benvinda  Raposo.  C.L.P.,  no.  119411940,
September 11, 2002 (Commissioner Nadeau).
15. See Tricots Main Inc. et Maria Andrade. C.L.P., no. 121676035, November 28, 2003 (Commissioner
Ducharme); Claudette Cyr et G.A. Boulet Inc. C.L.P., no. 117814681-1, March 21, 2001 (Commissioner
Langlois); Marie Indombe Ifoku et Manufacturier de Bas Iris Inc. C.L.P., no. 117019158-1, December 5,
2000 (Commissioner Vaillancourt).
16. Vêtements Peerless Inc. et Thi Diep Doan.  C.L.P.,  no. 115890998, August 24, 2000 (Commissioner
Bélanger).
17. Brigitte  Drouin et  Les  Confections  de  Beauce  Inc.  C.L.P.,  no.  126206390,  February  28,  2007
(Commissioner Savard).
18. Henri Paul Daraîche et Corporation Laverdure (F), Jolicoeur ltée, Rosting Pant, et Vêtements Golden
Brand Canada ltée. C.L.P., no. 126620731, October 12, 2006 (Commissioner Vaillancourt), par. 45:
application for review for cause.
19. Sonia Pothier et Ballin Inc. C.L.P., no. 118606540, June 20, 2001 (Commissioner Gauthier).
20. Brigitte  Drouin et  Les  Confections  de  Beauce  Inc.  C.L.P.,  no.  126206390,  February  28,  2007
(Commissioner Savard) ; See Selvaranjini Kandasamy et Vêtements Peerless inc. C.L.P., no. 122010937,
October  19,  2004  (Commissioner  Kushner) ;  Teresa  Visconti et  Manufacture  Lingerie  Le  Château.
C.L.P., no. 115888760, June 19, 2003 (Commissioner Boucher) ; Vêtements Peerless Inc. et Mesquita
Benvinda  Raposo.  C.L.P.,  no.  119411940,  August  11,  2002  (Commissioner  Nadeau) ;  Lynda
Boissonneault et  Confection St-Gérard Inc.  C.L.P.,  no.  115601379,  February 2,  2001 (Commissioner
Savard) ; Esterina Delpercio et Signature Renaissance Montréal Inc. C.L.P., no. 115451551, September 6,
2000 (Commissioner Desbois).
21. This practice doesn’t guarantee a reduction in musculoskeletal disorders, especially when the
various tasks solicit the same parts of the body, as is often the case (Frazer et al. 2003).
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(Commissioner Savard) ; Tricots Main Inc. et Maria Andrade. C.L.P., no. 121676035, November 28,
2003  (Commissioner  Ducharme) ;  Teresa  Visconti et  Manufacture  Lingerie  Le  Château.  C.L.P.,  no.
115888760,  June  19,  2003  (Commissioner  Boucher);  Tricots  Main  Inc.  et  Shella  Clitis.  C.L.P.,  no.
119215572, January 14, 2002 (Commissioner Lemire); Boualom Boungnavong et Vêtements Peerless Inc
. C.L.P., no. 115893182, July 6, 2001 (Commissioner Lemire); Christine Takacs et Confection Troy Ltée.
C.L.P., no. 118255199, May 29, 2001 (Commissioner Brazeau).
25. Commission d’appel en matière de lésions professionnelles; this tribunal was replaced by the
C.L.P. in 1998.
26. C.A.L.P., no. 0431430, June 19, 1992 (Commissioner Roy).
27. Teresa  Visconti et  Manufacture  Lingerie  Le  Château.  C.L.P.,  no.  115888760,  June  19,  2003
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28. Maunise  Alaine et  Manufacturier  de  Bas  Iris  Inc.,  C.L.P.  no.  118975747,  February  5,  2003
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29. Brigitte Poulin et REMDEL Inc. C.L.P., no. 117731604, July 18, 2003 (Commissioner Cusson).
30. See Selvaranjini  Kandasamy et  Vêtements Peerless  inc.  C.L.P.,  no. 122010937,  October 19,  2004
(Commissioner  Kushner) ;  Vêtements  Peerless  Inc.  et  Lilian  Castaneda.  C.L.P.,  no.  115887275,
February 12, 2004 (Commissioner Suicco) ; Claudia Elvira Cano Perez et Christina Amérique Inc.  et
Christina  Amérique  Inc.  et  Claudia  Elvira  Cano  Perez.  C.L.P.,  no.  115900847,  November  27,  2000
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ABSTRACTS
Few qualitative studies have described the mechanisms by which piecework influences health.
We present the results of 25 interviews conducted between 2004 and 2006 in a large garment
factory in Montreal. We describe the workforce, made up in large part of women and immigrants,
the requirements and constraints of production, workers’ strategies favouring production and
those favouring health, and the management and impact of the health problems experienced by
workers. In addition, we compare the experience of piecework to its representation by various
stakeholders  (employers,  workers,  decision-makers,  doctors)  as  reported  in  62  decisions
regarding compensation claims for work-related health problems rendered by the Commission
des lésions professionnelles (C.L.P.) between 2000 and 2007, decisions pertaining to the garment
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industry and mentioning piecework. We examine the causes and discuss the implications of our
results.

Peu d’études qualitatives ont décrit les mécanismes par lesquels le travail à la pièce influence la
santé. Nous présentons les résultats de 25 entrevues réalisées entre 2004 et 2006 dans une grande
entreprise de fabrication de vêtements à Montréal. Nous décrivons la main- d’œuvre, constituée
en grande majorité de femmes et d’immigrants, les exigences et contraintes de production, les
stratégies des travailleurs et travailleuses favorisant la production et celles favorisant la santé, et
la gestion et l’impact des problèmes de santé vécus au travail. De plus, nous confrontons la réalité
du  travail  à  la  pièce  à  la  représentation  que  s’en  font  différents  intervenants  (employeurs,
travailleurs, travailleuses décideurs, médecins) telle qu’elle a été rapportée dans 62 décisions sur
des  réclamations  pour  lésion  professionnelle  rendues  par  la  Commission  des  lésions
professionnelles  (C.L.P.)  entre  2000  et  2007,  décisions  portant  sur  l’industrie  du vêtement  et
mentionnant le travail à la pièce. Nous examinons les causes et discutons des implications de nos
résultats.

Pocos  estudios  cualitativos  describieron  los  mecanismos  por  los  cuales  el  trabajo  a  destajo
influencia la salud. Presentamos los resultados de 25 entrevistas realizadas entre el 2004 y el 2006
en una gran empresa de confección de vestimenta en Montreal. Describimos la mano de obra,
constituida  en  gran parte  por  mujeres  e  inmigrantes ;  las  exigencias  y  las  dificultades  de  la
producción ; las estrategias de los trabajadores y de las trabajadoras que favorecen la producción
como también aquellas que favorecen la salud ; y la gestión y el impacto de los problemas de
salud que se viven en el trabajo. Además, confrontamos la realidad del trabajo a destajo con la
representación que sobre ella se hacen diferentes personas claves (empleadores, trabajadores,
trabajadoras, médicos y personas con poder de decisión). Esta representación se deduce de lo
señalado en los reportes de 62 decisiones rendidas por la Comisión de lesiones profesionales
(C.L.P.)  entre  el  2000  y  el  2007.  Estas  decisiones,  relacionadas  con  reclamos  por  lesiones
profesionales,  corresponden a casos ocurridos en la industria de la confección,  en los que se
mencionaba el  trabajo a  destajo.  Examinamos las  causas y discutimos las  implicancias  de los
resultados.

INDEX

Palabras claves: trabajo a destajo, salud y seguridad en el trabajo, etnicidad, inmigrantes,
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Non-probability Sampling 

Vasja Vehovar Vera Toepoel Stephanie Steinmetz 

A sample is a subset of a population and we survey the units from the sample with the aim to learn about 
the entire population. However, the sampling theory was basically developed for probability sampling, where 
all units in the population have known and positive probabilities of inclusion. This definition implicitly involves 
randomization, which is a process resembling lottery drawing, where the units are selected according to 
their inclusion probabilities. In probability sampling the randomized selection is used instead of arbitrary 
or purposive sample selection of the researcher, or, instead of various self-selection processes run by 
respondents. Within this context, the notion of non-probability sampling denotes the absence of probability 
sampling mechanism. 

In this chapter we first reflect on the practice of non-probability samples. Second, we introduce probability 
sampling principles and observe their approximate usage in the non-probability setting and we also discuss 
some other strategies. Third, we provide a closer look at two contemporary – and perhaps also the most 
exposed – aspects of non-probability sampling: online panels and weighting. Finally, we summarize 
recommendations for deciding on probability–non-probability sampling dilemmas and provide concluding 
remarks. 

TYPOLOGY, PRACTICE AND PROBLEMS OF NON-PROBABILITY 

SAMPLES 

We initially defined non-probability sampling as a deviation from probability sampling principles. This usually 
means that units are included with unknown probabilities, or, that some of these probabilities are known to be 
zero. There are countless examples of such deviations. The most typical ones received their own labels and 
we present below a non-exhaustive list of illustrations: 

• Purposive sampling (also judgemental sampling) – the selection follows some judgement or arbitrary 
ideas of the researchers looking for a kind of ‘representative’ sample, or, researchers may even 
explicitly seek for diversity (deviant case samplings); sometimes units are added sequentially until 
researchers satisfy some criteria. 

• Expert selection – subject experts pick the units, for example when, say, only two most typical 
settlements are to be selected from a region or when the units with highest level of certain 
characteristics are selected (modal instance sampling). 

• Case study – an extreme example of expert selection where the selected unit is then profoundly 
studied, often with qualitative techniques. 

• Convenience sampling – the prevailing non-probability approach where units at hand are selected; 
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the notion roughly overlaps also with accidental, availability, opportunity, haphazard or unrestricted 
sampling; most typical formats are recruitment at events (e.g. sports, music, etc.) and other locations 
(e.g. mall intercept, where customers are approached in shopping malls, street recruitment, where 
people on the street are invited into a survey) or at virtual venues (e.g. web intercept, where the web 
visitors are exposed to pop-up invitations); particularly frequent is also the recruitment of social ties 
(e.g. friends, colleagues and other acquaintances). 

• Volunteer sampling – a type of convenience sampling, where the decision to participate strongly 
relies on respondents due to the non-individualized nature of invitations (e.g. general plea for 
participation appears in media, posters, leaflets, web, etc.). 

• Mail-in surveys – a type of volunteer sampling with paper-and-pencil questionnaires, which are 
exposed as leaflets at public locations (e.g. hotels, restaurants, administration offices) or enclosed to 
magazines, journals, newspapers, etc. 

• Tele-voting (or SMS voting) – a type of volunteer sampling where people are invited to express their 
vote by calling-in some (toll-free or chargeable) number or by sending an SMS; most typically this 
is related to TV shows (particularly entertainment and reality) and various contests (music, talents, 
performance), but also to political polling. 

• Self-selection in web surveys – a type of volunteer sampling, where a general invitation is posted on 
the web, such as invitations on web pages (particularly on social media), question-of-the-day polls 
and invitations to online panel, which all is typically done via banner recruitment; a considerable 
overlap exists here also with the notion of river sampling, where users are recruited with various 
approaches while surfing on the web. 

• Network sampling – convenience sample where some units form the starting ‘seeds', which then 
sequentially lead to additional units selected from their network; a specific subtype is snow-ball 
sampling, where the number of included network ties at each step is further specified. 

• Quota sampling – convenience sample can be ‘improved’ with some socio-demographic quotas (e.g. 
region, gender, age) in order to reflect the population. 

In addition, we may talk about non-probability sampling also when we have probability sampling, but: 

(a) we previously omitted some (non-negligible) segments of the target population, so that 
the inclusion probabilities for corresponding units are zero (i.e. we have non-coverage); 

(b) we face very low response rates, which – among others – occurs with almost any 
traditional public media recruitment, including the corresponding advertising, from TV and 
radio spots to printed ads and out-of-home-advertising, i.e. OOH media, being digital (e.g. 
media screens in public places) or non-digital (e.g. billboards). 

The bordering line when a certain part of the population is non-negligible (a) or when the response rate is 
very low (b) is a practical question, which is conceptually much blurred, disputable and depends on numerous 
circumstances. In particular, it depends on whether we know the corresponding missing data mechanism 
and control the probabilities of inclusion, as well as on whether the missing segments substantially differ 
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in their characteristics. The opposite is also true: whenever we have low non-coverage and high response 
rates – especially with relatively small populations (e.g. hotel visitors, attendants of an event) – some of the 
above types of non-probability sampling can turn to probability sampling, particularly in the case of volunteer 
samples (e.g. mail-in, web self-selection). 

There are countless examples of disasters, where results from non-probability sampling were painfully wrong. 
There also exist some historical well-documented evidences, which have already become textbook cases. 
One is related to early purposive sampling attempts at the end of the nineteenth century from official statistics 
in Norway (Kiaer, 1997 [1897]), which ended in serious errors. Two cases from the US elections have also 
become popular warning against deviations from probability sampling. The first one is the 1936 Literary Digest 
Poll, where around two million mail-in polls failed to predict the winner in the US presidential election. The 
failure was basically due to the fact that disproportionally more republicans were in the sampling frame. The 
second example refers to the US 1948 election prediction failure, which was – among other reasons – due to 
a lack of sufficient randomization in quota sampling. 

We should underline that wrong results based on non-probability samples – including the above three 
examples – are typically linked to situations where the standard statistical inference assuming probability 
sampling was used with non-probability samples. For this reason we first overview the probability sampling 
principles and their approximate implementation in non-probability settings. 

PRINCIPLES OF PROBABILITY SAMPLING1 

It was only when the corresponding sampling theory was implemented in the 1930s that a major breakthrough 
in the development of modern surveys occurred. We should also recall that only a few decades before, at the 
end of the nineteenth century, the statistical profession (i.e. the International Statistical Institute) rejected the 
practice from the Norwegian statistical office (Kiaer, 1997 [1897]) of using parts of the population to infer about 
the entire population. One direct consequence of the changes from the 1930s was huge cost saving, because 
the characteristics (e.g. attitudes) of a population with millions of units could be measured with a sample of 
just a few hundreds. Correspondingly, the sampling practice expanded enormously in the commercial and 
public sectors. 

Sampling Design Principles 

We can select a probability sample using a rich array of sampling techniques. Most textbooks start with a 
simple random sample (SRS), which fully reflects lottery drawing. In SRS, all units in the population have the 
same probability of selection, but also all samples of a certain size have the same probability to appear. We 
can also use complex designs with strata, clusters, stages, phases etc. The general overview on probability 
sampling designs is provided already in this Handbook (see Tillé and Matei, Chapter 21). For further reading 
we also point to general survey (e.g. Bethlehem, 2009; Fowler, 2014; Groves et al., 2009) or statistical 
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textbooks (e.g. Agresti and Frankin, 2013; Healey, 2011). Rich sampling literature also exists, either as a 
general introduction (e.g. Kalton, 1983; Lohr, 2010) or as an advanced statistical treatment (Särndal et al., 
2003). 

Statistical Inference Principles 

When we infer from a probability sample to the entire population, we face risks that due to randomization 
the selected sample is by chance different from the population. For example, it is theoretically possible, 
although extremely unlikely, that we drew a SRS of the general population of a country (where men have 
roughly a 50% share), which contains only men, but no women. The advantage of probability sampling is 
that this risk (e.g. selecting such extreme samples) can be quantified, which is then often evaluated at a level 
of 5% using so-called confidence intervals. A risk of 5% means that the corresponding confidence interval 
contains the population value in 19 out of 20 randomly selected samples of certain type. The width of the 
confidence interval communicates the precision of the estimate, which strongly depends on the sample size; 
larger samples produce more precise estimates. Another advantage of probability samples – which is of 
extreme practical value – is that the confidence interval can be estimated from the sample itself. However, 
the construction of the confidence interval is only one aspect of the process of statistical inference, which is a 
set of procedures for generalizing results from a sample to a population, but it also deals with other inferential 
diagnostics, as well as with statistical hypothesis testing. 

Various inferential approaches exist. We referred here only to the most popular frequentist one, which (a) 
takes into account the sampling design, (b) assumes that unknown population values are fixed and (c) builds 
on a sampling distribution of the estimates across all possible samples. Other inferential approaches can 
differ in one or more of the above-mentioned aspects; however, for the majority of practical situations they 
provide very similar results. More differences between approaches may appear with unusual distributions and 
with specific modelling requests. 

The related inferential procedures can be very simple, as in the case of estimating the sample mean in a 
SRS setting, while the estimation of some other parameters (e.g. ratios, various coefficients, etc.) in complex 
samples (e.g. with stages, strata, phases, etc.) or with complicated estimators (e.g. regression estimator) may 
require additional statistical resources. 

APPROACHES AND STRATEGIES IN NON-PROBABILITY SAMPLING 

We now turn to the non-probability context, which is, in principle, very problematic, because sampling 
theory was developed for probability sampling. Consequently, we first discuss approaches where probability 
sampling principles are used in non-probability settings, although – due to unfulfilled assumptions (i.e. lack 
of known probabilities) – formally this could (and should) not be done. For this reason we will call it as an 
approximate usage of probability sampling principles. Next, we provide an overview of some other strategies, 
developed to deal specifically with non-probability samples. 
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Approximations of Standard Probability Sampling Principles 

The approximate usage of probability sampling in a non-probability setting is sometimes understood in a 
sense that we first introduce certain modelling assumptions, e.g. we assume that there is actually some 
randomization in the non-probability sample. We will discuss these assumptions and corresponding 
implementations separately for sampling design and for statistical inference. 

Approximations in Sampling Design 

The very basic idea here is to approximate and resemble, as much as possible, the probability sampling 
selection of the units. This will then hopefully – but with no guarantee – also assure other features of 
probability sampling, particularly the randomization. This goal can be achieved indirectly or directly. 

Indirect measures to approximate probability sample designs 

The most essential recommendation is to spread the non-probability sample as broadly as possible. In 
practice this predominantly means we need to combine various recruitment channels, which may appear also 
as media planning strategies. A successful example is the WageIndicator survey (see WageIndicator.org), 
implemented in over 85 countries worldwide, which uses an elaborated recruitment strategy by posting 
invitations to their volunteer web survey across a wide range of websites (Steinmetz et al., 2013). With 
this strategy they approximate the randomization spread of recruited units. Similarly, the Vehovar et al. 
(2012) study of online hate speech, based on a non-probability web survey, successfully applied well-spread 
recruitment procedures, ranging from off-line strategies (e.g. delivering leaflets with survey URL at public 
places) to systematic publishing of the invitation posts across numerous online forums (covering a broad 
array of topics, from cooking to cycling). The systematic attempt to include a variety of recruitment channels 
assured in this study a considerable level of spread, which approximated a good level of randomization. 
Of course, there was no guarantee in advance that this approach would work, but the results showed that 
corresponding estimates were very close to those from a control probability sample. 

Another indirect strategy is to shape non-probability samples, so they would reflect, as much as possible, 
the structure of the survey population. If possible, of course, the match need to be established for control 
variables, which are related to the target ones. Quota sampling is a typical approach here, usually based 
on controls for socio-demographics (e.g. gender, age, education, region, etc.). The quotas can be applied 
immediately at the recruitment or at the screening phase of a survey. For example, if we use gender quotas, 
this implies that once we have reached the quota for women, we then reject to further survey any women. 
Alternatively, we may also intensify the recruitment channels, which attract more men (e.g. advertising on 
sports media). 

In the case of a sampling frame, where we have additional information about the units (e.g. as in online 
panels), we can use this same strategy already at sample selection. A fine selection can be then used, not 
only according to the target population structure of socio-demographics (age, gender, education, region, etc.), 
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but also according to attitudes, media consumptions, purchase behaviour, etc. Sophisticated algorithms can 
be used to select an optimal sample for a certain purpose. An extreme case is individual matching, which 
is fully effective only when we have large databases of units available (as in online panels), where we first 
design a ‘normal’ sample from some ideal or high-quality control source. We then search for units in our 
database, using some distance measures (e.g. nearest neighbour), which most closely resemble the ideally 
desired units (Rivers and Bailey, 2009). 

Direct incorporation of probability sampling design principles 

Whenever possible, we can also directly include probability sampling principles. Sometimes components of 
probability sample selection can be incorporated already into the early steps of the sampling process. For 
instance, in probability sampling with quotas we may first select a probability sample of schools, where we 
then recruit pupils with unrestricted banner invitations on the web according to some quotas (e.g. age, gender, 
year of schooling). Another example is a direct inclusion of randomization, which can be incorporated into 
various ‘random walk’ selections related to the recruitment across streets and buildings, or in randomization 
across time (e.g. days, hours). In specific types of convenience sampling (mall intercept, street recruitment, 
invitation on the web) we can introduce randomization also by including every ith (e.g. every tenth) passenger, 
customer or visitor. 

Of course, none of the above-described approaches, direct or indirect, assures with some known accuracy 
that the corresponding statistical inference will be equivalent to the situation with probability samples. 
However, it is also true that these approximations usually contribute to certain improvements, while they 
rarely cause any serious damage. In the meanwhile, practitioners have developed elaborated skills, which 
often work well for their specific circumstances, research problems and target variables. Again, there is no 
formal guarantee (in advance) that their solutions will also work in modified circumstances or in some other 
situations. 

Approximations in Statistical Inference 

As already mentioned, with non-probability samples, by definition, the inclusion probabilities are unknown or 
zero, so without further assumptions this very fact formally prevents any statistical inference calculations (e.g. 
estimates, variances, confidence intervals, hypothesis testing, etc.). 

Uncontrolled inclusion probabilities can also introduce a certain selection bias, for which Bethlehem and 
Biffignandi (2012: 311) showed that it depends on (a) the variability of inclusion probabilities and on (b) the 
correlation between target variable and inclusion probabilities. For example, the Internet-savvy respondents 
typically participate more frequently in self-selected web surveys. As they differ from other Internet users not 
only in socio-demographics (e.g. younger) but also in web skills or altruism (Couper et al., 2007; Fricker, 2008; 
Malhotra and Krosnick, 2007), the results from such samples may show a bias towards the characteristics of 
these users. 

Against this background, in survey practice the same statistical inference procedures – developed in 
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probability sampling – are routinely applied also into a non-probability setting, although there is no guarantee 
whether and how this will work. For instance, if we apply for a certain non-probability sample a standard 
procedure to calculate confidence intervals, we implicitly assume that probability sample selection (e.g. SRS) 
was used. However, at this time we are no longer confident that the interval actually contains the population 
value with the pre-assumed, say, 5% risk. It is very likely, that the actual risk is way above 5%, but we have no 
possibility to calculate it from the sample. Of course, we can still pretend and use the same interpretation as 
in a probability sampling context, although this is not true. Applying standard statistical inference approaches 
as an approximation in non-probability samples can thus ‘seduce’ the users into believing that they have 
‘real’ confidence intervals. Therefore, it seems reasonable to consider using a distinct terminology to formally 
separate a non-probability from a probability setting. For example, as proposed by Baker et al. (2013) we 
might rather use the term ‘indications’ instead of ‘estimates'. This is also a direction to which the hardcore 
statistical approach against any calculation of confidence interval in non-probability setting is slowly melting 
in the recent AAPOR (2015) Code on Professional Ethics and Practices. 

In practice the situation is not that bad and this approximate usage often provides reasonable results, which 
is mainly due to the following reasons: 

(a) In almost all non-probability samples there still exists a certain level of ‘natural’ 
randomization, which, of course, varies across circumstances and from sample to 
sample. 

(b) This can be further accelerated with measures researchers undertake for improving the 
non-probability sampling designs (see above discussion on spread, randomization, 
quotas and matching). 

(c) Powerful techniques also exist in post-survey adjustment steps, such as imputations, 
weighting, complex estimators, and statistical models (see discussion further below). 

All these three streams (a, b, c) together can be very effective, at least according to the perceptions of users 
and clients, who judge the results by using some external controls and their knowledge. The above-mentioned 
study on online hate speech (Vehovar et al., 2012) is a typical example here, because comparisons with a 
parallel telephone probability sample confirmed the results from non-probability samples: 

• Estimated means on rating scales fully matched between the two samples. 
• A similar result was true for the correlations, ranks and subgroup analysis. 
• The estimates for the shares (percentages) were skewed towards more intensive Internet users, but 

the ranks and relations between categories were still usually preserved. 

The above pattern is very typical for many studies with ‘well-spread’ and ‘well-weighted’ non-probability 
samples. Successful results from non-probability samples are thus often reported, particularly for online 
panels, as shown in Rivers (2007) and in Callegaro et al. (2014). However, the latter reference also points to 
many exceptions. Similarly, scholars often compare the two approaches and as a result they typically expose 
advantages of the probability setting (e.g. Yeager et al., 2011). 
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We may add that advocates (e.g. Rivers, 2010) of using probability sampling principles in a non-probability 
setting also emphasise that papers in leading scholarly journals often calculate confidence intervals for non-
probability samples, as well as that the non-probability sampling approach is already acceptable in many 
neighbouring fields (e.g. experimental and quasi-experimental studies, evaluation research and observational 
studies). On the other hand, many statisticians basically insist that without sound and explicit assumptions or 
models – which are usually missing in non-probability sampling – there are no solid grounds to infer from any 
sample. 

In any case, whenever we use, run or discuss non-probability samples, we should clearly differentiate among 
them, because huge differences exist. While some carefully recruit and spread across the entire spectrum 
of the population, using elaborated sampling design procedures (e.g. strata, quotas, matching), others may 
simply self-select only within one narrow sub-segment. Similar differences appear also with (non)using 
advanced procedures in post-survey adjustment (imputation, weighting, calibration, estimation, modelling). 

Moreover, the specifics of the target variables and research problem are usually also very important here. 
Some variables are simply more robust in a sense that they are less affected by deviations from probability 
sampling principles. Consequently, they can be successfully dealt even with low-quality non-probability 
samples; this is often the case in marketing research. On the other hand, certain variables, such as 
employment status, health status, poverty measures or study of rare characteristics (e.g. diseases, minorities, 
sensitive behaviour), are less robust for deviations and require a strict probability sampling design and an 
elaborated estimation treatment. 

Specific Modelling Approaches 

Being very formal and strict, we should acknowledge that randomization – as well as the related probability 
sampling – is not a necessary precondition for valid statistical inference (Valliant et al., 2000: 19). If we 
have clear and valid assumptions, a specific modelling approach can also provide corresponding statistical 
inference. In such a situation, we first assume that the data – or at least specific relations among the variables 
– are generated according to some statistical model. Next, additional external data are then particularly 
valuable (e.g. socio-demographic background variables in the case of online panels), so that certain model-
based approaches to statistical inference can be used to build the model and then estimate the values 
of interest. However, the corresponding statistical work (i.e. assumption testing, model development, data 
preparation, etc.) can be complicated and time-consuming, particular because it typically needs to be done 
for each variable separately. 

Another stream of approaches is related to sample matching, mentioned above in relation to quota selection 
(which is a type of aggregated matching) and to individual matching (where we may use some ‘nearest 
neighbour’ techniques). However, we can also use some advanced models, which are related to propensity 
score matching. The latter is closely related to causal inferences techniques (Rubin, 1974), developed for 
quasi-randomized and non-randomized settings, and in particular to propensity score procedures developed 
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for causal inference for observational studies (Rosenbaum and Rubin, 1983). An extensive overview of 
sample matching implementation for non-probability survey settings is provided in Baker et al. (2013: 34). 

The achievements of some modelling approaches are in fact admirable. For example, the successes of 
various voting predictions, which are based on results from non-probability samples, are very notable. 
Sometimes they are perhaps even shocking for many traditional statisticians, who believe that no statistical 
inference exists outside probability sampling. It is true, however, that weak documentation of the 
corresponding procedures (particularly in the commercial sector) might possibly violate the principles of 
research transparency (AAPOR, 2014). 

Nevertheless, due to their specific and narrow targeting, these approaches are often too demanding in 
skills and resources to be generally used. As a consequence, whenever we need a straightforward practical 
implementation of statistical inference, such as running descriptive statistics of all variables in the sample, 
we usually still run standard statistical inference procedures (which assume probability-based samples). Of 
course, as indicated above, this is formally correct only if we can prove that the necessary assumptions hold, 
which is usually not the case. Otherwise, we run them as approximations or indications, together with the 
related risks, which then need to be explicitly stated, warned and documented. 

SELECTED TOPICS IN NON-PROBABILITY SAMPLING 

When discussing non-probability sampling, two issues deserve special attention: non-probability online 
panels, because they are perhaps the most frequent and most advanced example of contemporary non-
probability sampling, and weighting, because it is the subject of high expectations about solving the problems 
arising from non-probability samples. 

Non-probability Online Panels 

When the same units are repeatedly surveyed at various points in time, we talk about longitudinal survey 
designs. Important advantages over independent cross-sectional studies are efficiency gains in recruiting and 
reduced sampling variation, because we can observe change at the individual level (Toepoel et al., 2009). In 
traditional longitudinal designs, all units in the sample are repeatedly surveyed with questions belonging to 
a certain topic (e.g. labour market). However, we will use here the notion of panel somehow differently and 
according to the understanding, which actually prevails within the non-probability sampling context: panels 
are large databases of units, which initially agreed to cooperate, provided background information and were 
recruited to serve for occasional or regular selection into specific sample surveys addressing related or 
unrelated topics. 

With the rise of the Internet, the so-called online panels of general populations – sometimes also labelled 
as access panels – emerged in developed countries and they are rapidly becoming the prevailing survey 
data collection method, particularly in marketing research (Macer and Wilson, 2014). Our focus here is on 
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non-probability online panels, which are the dominant type of online panels, while probability online panels 
are relatively rare. We discuss general population panels, but the same principles can be extended to other 
populations, e.g. customers, professionals, communities, etc. 

In general, non-probability online panels comply with issues, challenges and solutions (i.e. approximations), 
which have been discussed in previous sections. Therefore, conceptually, there is not much to add. On the 
other hand, the practices of online panels are very interesting and illustrative for the non-probability sampling 
context. One specific is that recruitment (i.e. sample selection) actually occurs at two points: first, with the 
recruitment of units into the panel from, say, the general population, where we need to focus on a good 
approximation of probability sampling (i.e. spread and coverage). Second, when we recruit units from our 
panel into a specific sample, we need to focus on selecting an optimal structure by using quotas, stratification, 
matching, etc. 

Careful management is required to prove the representation of essential subgroups in each sample, but 
also to control the workload for each unit. A panel management system thus needs to record and optimize 
when and how units are recruited, how often they participate in surveys, and how much time it takes them 
to complete a survey. It also has to detect various types of ‘cheaters', which can be among others recruited 
from ‘professional respondents', who may maintain fake profiles to participate in online panels. After the data 
are collected, another step of optimization occurs by editing, imputing and weighting, which can be especially 
tailored to certain circumstances. 

Results from the NOPVO-study (Van Ossenbruggen et al., 2006), in which 19 non-probability online panels in 
the Netherlands were compared, showed that panels use a broad array of recruitment methods, with the main 
approach relying on online recruitment and various network procedures. Sometimes a subset – particularly 
hard-to-reach subgroups – of panel members is also recruited via probability-based sampling using traditional 
modes (telephone, face-to-face). The incentives also vary, from lotteries, charity donations, vouchers or 
coupons for books or other goods, to the prevailing method of collecting points, which can be then monetized. 
Due to these variations, it is not surprising that considerable differences were found also with respect to the 
estimates. Some panels in the NOPVO study performed much better than others, but sometimes serious 
discrepancies to benchmark values were found for all panels (e.g. political party preference). 

A similar study, where 17 online panels in the US contributed a sample of respondents (Thomas and Barlas, 
2014), showed that online panels actually provided consistent estimates on a range of general topics, such 
as life satisfaction and purchasing behaviour. The corresponding variations often resembled variations in 
estimates from probability samples. However, there were also specific topics, particularly those related to 
small population shares, where larger variations were found, such as occurrence of binge drinking (i.e. 
drinking more than 4–5 glasses of alcohol in one evening). 

An exhaustive overview of studies evaluating results from non-probability samples can be found in Callegaro 
et al. (2014). The overview reveals that professional online panels often provide results, which rarely differ 
significantly from the corresponding benchmarks. On the other hand, it also showed that exceptions do exist. 
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Similarly, this overview demonstrates that the estimates from probability samples consistently outperform the 
ones from non-probability online panels. Nevertheless, in practice, the dramatic differences in costs between 
the two alternatives usually (but not always) outbalance the differences in the estimates. 

We may add here that cost-error optimization is a very complex and much under-researched issue even for 
probability-based samples, where we can minimize the product of total survey error (usually approximated 
with means squared error) and the costs (see Vehovar et al., 2010; Vannieuwenhuyze, 2014). Also in this 
case, the cost-error optimization in non-probability samples could, in principle, approximate the optimization 
in probability-based approach, although in reality these judgements are often much more arbitrary. 

With non-probability online panels one has to be careful with statistical inferences, as noted previously. 
Different to probability samples, in non-probability online panels – as in non-probability samples in general 
– the corresponding quality relies on a successful mix of approximations. The quality of a certain panel 
can be checked by monitoring their documentation and past results. Both ISO 20252 (Market, Opinion and 
Social Research) and ISO 26362 (Access Panels in Market, Opinion and Social Research) standards for 
instance specify key requirements to be met and reported. ESOMAR (2015), the global organization for 
market, opinion and social research, also regularly issues practical guidelines to help researchers make fit-
for-purpose decisions about selecting online panels. 

We can summarize that contemporary non-probability online panels successfully serve for studying numerous 
research topics. However, here too, we cannot escape from the usual limitations of non-probability samples. 
Correspondingly, for certain research problems these panels may not be the right approach. Still, they 
are perhaps the best example, how the limitations of non-probability setting can be overcome or at least 
minimized through carefully applied methodological approaches. 

Weighting 

In probability samples so-called base weights are used first to compensate for the inclusion probabilities. 
In a second step, specific non-response weights are applied to reduce the bias – a difference between the 
estimate and the true value – resulting from non-response. In a similar way, specific weights can be developed 
for other methodological problems (e.g. non-coverage). In addition, with so-called population weighting we 
usually correct for any discrepancies in available auxiliary variables. Typically, these are socio-demographic 
variables (e.g. age, gender, region), but when available, other variables are also considered (e.g. media 
consumption). A good overview regarding the general treatment of weights can be found in Bethlehem 
(2009), Bethlehem and Biffignandi (2012) and Valliant et al. (2013). A core requirement for weights is that the 
variables used have to be measured in the sample and also in the population. Moreover, for weighting to be 
effective, they also need to be correlated with target variables. 

Different weighting approaches exist; one is based on generalized regression estimation (linear weighting), 
where linear regression models are used (Kalton and Flores-Cervantes, 2003). Poststratification is a special 
and also most frequently used example of this approach, where auxiliary variables simply divide the 
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population into several strata (e.g. regions). All units in a certain strata are then assigned the same weight. 
The problems appear, if strata are too small and we have insufficient or no observations in a strata, which 
consequently hinder the computation of weights for such strata. We may also lack corresponding population 
control data. 

The second stream of approaches is based on raking ratio estimation. This approach is closely related with 
iterative proportional fitting (Bethlehem and Biffignandi, 2012), where we sequentially adjust for each auxiliary 
variable separately (e.g. age, gender, etc.) and then repeat the process until convergence is reached. This 
saves the above-described problem of a small number of units in stratification and lack of population controls, 
and is thus very convenient when more auxiliary variables are considered. However, we are limited here 
to categorical auxiliary variables; problems also appear with variance estimation. In most situations the 
linear weighting and raking provide asymptotically similar results. Still, differences may appear, depending 
on whether the underlying relation between auxiliary (control) and target variables is linear or loglinear (as 
assumed in raking). 

We should also mention general calibration approaches, which enable to simultaneously include auxiliary 
information, as well as potential restrictions for the range of weights. In addition, they produce the estimates 
together with corresponding variance calculations. Linear weighting and raking can be then treated as special 
cases of these general calibration approaches. 

We should be aware that weights may (or may not) remove the biases in target variables, but they for sure 
increase the sampling variance. However, the underlying expectation is of course, that the gains in reducing 
the bias outweigh the corresponding loss due to increased variance. This is not necessarily true, particularly 
in the case of weak correlations between auxiliary and target variables, where weights may have no impact 
on bias removal. The bias–variance trade-off is usually observed in the context of the so-called mean squared 
error (MSE), which is typically reduced to the sum of sampling variance and squared bias. In addition, the 
sampling variance and potentially also the bias might further increase when the auxiliary information cannot 
be obtained from the population, but only from some reference survey. 

With probability samples the weighting typically reduces only a minor part of the bias (Tourangeau et al., 
2013), while the differences between weighting approaches themselves are usually rather small (of course, 
as long as they use the same amount of auxiliary information). 

The above-described procedures (and their characteristic) developed for probability sampling can be used 
also in a non-probability setting. Again, as we do not know the probabilities of inclusion, this usage is 
conditional and should be treated only as an approximation. Correspondingly, the potentials of weighting 
in the case of non-probability sampling hardly surpass the benefits in probability sampling. Still, in survey 
practice, basically the same procedures are applied in a non-probability setting, hoping they will somehow 
work. With non-probability samples we often have only one step, because we cannot separate sampling and 
non-response mechanisms. The weighting process thus simply assigns weights to units in the sample, so that 
the underrepresented ones get a weight larger than 1, while the opposite happens to overrepresented ones, 
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which is similar as in population weighing. For example, if the share of units from a certain segment in our 
sample is 25%, while it is 20% in the population, these units receive a weight proportional to 20/25 = 0.8. 

Within this framework, the propensity score adjustment (PSA) has been proposed as a specific approach to 
overcome problems of non-probability samples (e.g. Lee, 2006; Steinmetz et al., 2014; Terhanian et al., 2000; 
Valliant and Dever, 2011), particularly in situations when weighting based on standard auxiliary variables 
(socio-demographics) failed to improve the estimates. One reason for this is the fact that the attitudes of 
Internet users might differ substantially from those of non-users (Bandilla et al., 2003; Schonlau et al., 
2007). Therefore, additional behavioural, attitudinal or lifestyle characteristics are considered. Observational 
and process data (so-called paradata) can also be useful (Kreuter et al., 2011). PSA then adjusts for the 
combined effects of selection probabilities, coverage errors and non-response (Bethlehem and Biffignandi, 
2012; Schonlau et al., 2009; Steinmetz et al., 2014). To estimate the conditional probability of response in 
the non-probability sample, a small probability-based reference survey is required, which has been ideally 
conducted in the same mode using the same questionnaire. After combing both samples, a logistic (or 
probit) model estimates the probability of participating in the non-probability sample using the selected set 
of available covariates. There are several ways of using propensity scores in estimations (Lee, 2006). For 
instance, while Harris Interactive uses a kind of post-stratified estimator based on propensity score (Terhanian 
et al., 2000), YouGovPolimetrix uses a variation of matching (Valliant and Dever, 2011). Again, we should 
repeat that differences between weighting approaches are usually very small, which also means that PSA 
rarely significantly outperforms alternative weighting procedures, given that both approaches use the same 
auxiliary information (Tourangeau et al., 2013). 

To summarize, weighting is by no means a magic wand to solve the non-probability sampling problems. Still, it 
usually does provide a certain improvement; at least it assures cosmetic resemblance to population controls. 
In practice it is thus routinely implemented, although it might sometimes also cause certain damage for some 
estimates. 

DECIDING ABOUT PROBABILITY SAMPLING APPROXIMATIONS 

When we implement approximations from probability samples into a non-probability setting, there is by the 
very definition little theoretical basis for running a sound statistical inference. Therefore, the justification 
and validation of these procedures rely solely on the accumulation of anecdotal practical evidence, which 
is sometimes ironically called ‘faith-based’ sampling. Only when a certain non-probability approach has 
repeatedly worked sufficiently well in specific circumstances, can this then become a basis for its 
justifications. 

We may reflect here on two comments on the initially mentioned Literary Digest poll failure. First, despite long 
series of successful evidence on previous election forecasts (from 1916 onwards), the applied non-probability 
sampling approach unexpectedly failed in 1936. This is an excellent illustration about the risk when relying 
on successful anecdotal evidence from past success. Second, with today's knowledge and approaches it is 
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very likely that this failure could have been prevented. In other words, an elaborated non-probability sampling 
strategy would have been less likely to fail so unexpectedly, although it perhaps still could not provide the 
same assurance as a probability sample. 

In this context, we should also point out again that in some circumstances, certain non-probability sampling 
approaches may repeatedly work well, while in others they do not. Similarly, sometimes even a very deficient 
probability sample (e.g. with a very low response rate) outperforms high-quality non-probability samples, but 
it can also be the opposite. In any case, only repeated empirical evidence within specific circumstances 
may gradually justify a certain non-probability sampling approach. Within this framework, the justification of 
the New York Times (NYT) about why they switched from probability to non-probability sampling is very 
informative (Desilver, 2014), i.e. they simply observed the repeated empirical evidence of the new supplier 
(which relied on non-probability sampling) and were persuaded by the corresponding success in the past 
(and, perhaps, also by lower costs). Of course, with this decision they also took the above-mentioned risk that 
past success might not guarantee success also in the future. 

When deciding between probability and non-probability sampling, the first stream of considerations is thus to 
profoundly check all past evidence of approaches suitable for a certain type of survey research. Whenever 
possible, for available non-probability samples in the past we should inspect the distributions of relevant 
target variables, together with the effects of accompanying weights, and also compare them with external 
controls, e.g. administrative data or data from official statistics. This will give us an impression of how the non-
probability sample resembled the probability ones in terms of randomization and deviations from population 
controls (i.e. ‘representativeness'). 

Another stream of considerations is to systematically evaluate broader survey settings. Namely, we are rarely 
in the situation to decide only about the probability vs non-probability dilemma, but rather between whole 
alternative packages, each containing an array of specifics related also to non-coverage, non-response, 
mode effects, and other measurement errors, as well as those related to costs, timing and comparability. 
Extreme care is often required to separate the genuine problem of non-probability sampling (e.g. selection 
bias, lack of randomization) from other components. For example, it would be of little help to reject a non-
probability sample, if problems actually stem from mode effect. In such case replacing the non-probability web 
survey with a probability web survey brings no improvement, but only lots of costs. 

We thus rarely decide separately about the probability–non-probability component alone, but rather 
simultaneously judge over a broad spectrum of features. For instance, in a survey on youth tourism we may 
choose between a probability-based telephone, mail or web survey, and a non-probability online panel or a 
sample recruited through online social media. The decision involves simultaneous considerations of many 
criteria, where all above-mentioned components (non-response, non-coverage, selection bias, mode effect, 
costs, timing, comparability, accuracy, etc.) are often inseparably embedded into each alternative (e.g. the 
social media option perhaps comes with high non-coverage and selection bias, but also with low costs and 
convenient timing, etc.). Within this context, the selection bias itself, arising from the use of a non-probability 
setting, is only one specific element in the broad spectrum of factors and cannot be isolated and treated 
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separately. 

Sometimes, combining the approaches can be a good solution. We may thus obtain population estimates 
for key target variables with some (expensive) probability survey, while in-depth analysis is done via some 
(inexpensive) non-probability surveys. Again, the study by Vehovar et al. (2012) on online hate speech might 
serve as a good example, where key questions were put in a probability-based omnibus telephone survey, 
while extensive in-depth questioning was implemented within a broadly promoted non-probability web survey. 

CONCLUDING REMARKS 

When introducing sampling techniques for probability samples we recalled a major breakthrough from the 
1930s, which brought spectacular changes into survey practice. After the elaboration of non-probability 
sampling approaches we can perhaps paraphrase the same also for the gains arising from modern non-
probability sampling. The advent of non-probability web surveys, in particular, revolutionized the survey 
landscape. Numerous survey projects were enabled, which otherwise could not have been done, and many 
others were facilitated to run dramatically faster, simpler, and less expensively. 

We continuously indicated in this chapter – explicitly or implicitly – that in a non-probability setting the 
statistical inference based on probability sampling principles formally cannot be applied. Still, the practitioners 
routinely use the corresponding ‘estimates', which should be rather labelled as ‘indications’ or even 
‘approximations'. Of course the corresponding evaluation of such ‘estimates’ cannot be done in advance 
(ex-ante), as in probability settings, but only afterwards (ex-post). Still, such evaluations are very precious, 
as we can improve the related procedures, or, at least recognize their limitations and restrict their future 
usage only to a narrow setting for which it works. After many successful repetitions, with corresponding trials 
and errors, the practitioners often develop very useful practical solutions. Further discussion on these so-
called ‘fit-for-purpose’ and ‘fitness-to-use’ strategies can be found in the AAPOR report on non-probability 
samples (Baker et al., 2013), which systematically and cautiously addresses selection, weighting, estimation 
and quality measures for non-probability sampling 

We should be thus clearly aware that application of standard statistical inference procedures in a non-
probability setting implicitly assumes that inclusion probabilities actually do exist (which is of course not true). 
For example, calculating the mean for a target variable in a non-probability sample of size n automatically 
assumes that probabilities are all equal (e.g. SRS). Consequently, the inclusion probabilities n/N are implicitly 
assigned to all units in the sample, where N is the population size. It then depends on corresponding ex-post 
evaluation procedures to judge the quality of such an ‘estimate', which as mentioned should be perhaps better 
called ‘indication’ or ‘approximation'. 

By abandoning probability sampling principles we usually also abandon the science of statistical inference 
and enter instead into the art and craft of shaping optimal practical procedures. The experience based on 
trials and errors is thus essential here, as well as the intuition of the researcher. Correspondingly, with 
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complex problems, an expert advice or a panel of experts with rich experience can be extremely valuable. 

Of course, hardcore statisticians may feel doubts or even strong professional opposition towards procedures, 
where inferential risks cannot be quantified in advance. On the other hand, is this not also the very 
essential characteristic of the applied statisticians – which separates them from ‘out-of-reality’ mathematical 
statisticians – to stop and accept the procedures, which bring them close enough for all practical purposes? 

We should also add that the above-discussed issues are nothing really new. More than a hundred years ago 
researchers were already trying various inexpensive alternatives to replace studying the entire population or 
to replace expensive probability sampling procedures. Wherever these alternatives worked sufficiently well, 
they were simply preserved. 

Therefore, on one (conceptual) side we have serious objections to non-probability samples, summarized 
in the profound remarks from Leslie Kish (1998) in his reply to the repeated requests from the marketing 
research industry for a review of his attitudes to quota samples: 

My section 13.7 in Survey Sampling expresses what I thought then (1965) and I still think. I cannot 
add much, because quota methods have not changed much, except that it is done by many more 
people and also by telephone. Quota sampling is difficult to discuss precisely, because it is not a 
scientific method with precise definition. It is more of an art practiced widely with different skills and 
diverse success by many people in different places. There exists no textbook on the subject to which 
we can refer to base our discussion. This alone should be a warning signal against its use. 

On the other (practical) side, it is also true that it is hard to deny advances in modern approaches for dealing 
with non-probability samples. It is also hard to object to countless examples of successful and cost-effective 
implementations in research practice. 

We thus recommend to more openly accepting the reality of using a standard statistical inference approach 
as an approximation in non-probability settings. However, this comes with two warnings: first, the sample 
selection procedure should be clearly described, documented, presented and critically evaluated. We thus 
join the AAPOR recommendations that the methods used to draw the sample, to collect the data, to adjust 
it and to make inference should be even more detailed compared to probability samples (Baker et al., 
2013). The same should also apply for reporting on standard data quality indicators. Within this context, the 
AAPOR statement related to the NYT introduction of non-probability sampling is very illustrative (AAPOR, 
2014). Second, we should also elaborate on the underlying assumptions (e.g. models used) and provide 
explanations about conceptual divergences, dangers, risks and limitations of the interpretations (AAPOR, 
2015). When standard statistical inference is applied to any non-probability sample, the minimum should 
be thus to clearly acknowledge that estimates, confidence intervals, model fitting and hypothesis testing 
may not work properly or may not work at all. Of course, the entire approach should be accompanied with 
corresponding survey profession integrity, which means exhaustively and transparently. 

Even though these concluding remarks predominantly relate to the prevailing situation, where we use 
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probability sampling principles as approximations in a non-probability setting, they are also highly relevant 
to dedicated statistical modelling approaches, which have particular potential for future developments in this 
area. 

Note 

1Some parts of this chapter rely on Section 2.2, which Vasja Vehovar wrote for Callegaro et al. (2015). 

RECOMMENDED READING 

Report of the AAPOR Taskforce on Non-Probability Sampling by Baker et al. (2013) provides an exhaustive 
and systematic insight into issues related to non-probability sampling. 

Web Survey Methodology by Callegaro et al. (2015) provides an extensive treatment of non-probability 
sampling approaches in web surveys. 

Online Panel Research: A Data Quality Perspective by Callegaro et al. (2014) provides a state-of-the-art 
insight into the non-probability nature of contemporary online panels. 
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Two national cross-sectional surveys of fatigue and its effects in long-distance road transport in Australia showed
that stimulant use was a common feature of this industry. Between one in five and one in three drivers reported
using stimulants at least sometimes, and a significant proportion reported stimulant use as a most helpful fatigue
management strategy. This study reanalyzed the surveys with the aim of identifying predictors of stimulant drug
use by drivers. The surveys were administered in 1991 (n ! 970) and 1998 (n ! 1,007) by interview and self-
administration. Logistic regression analysis conducted separately for each survey showed that stimulant drug use
was twice as likely for drivers who had the greatest problem in managing fatigue and was two to three times more
likely for drivers paid on a payment-by-results or contingency-payment basis. Younger, less experienced drivers
were also more likely to take drugs. This analysis demonstrates the involvement of external factors, especially
productivity-based payment systems, in stimulant drug use by truck drivers; findings were confirmed in two
separate surveys conducted 7 years apart. Results highlight the important role of economic and organizational
factors in occupational health and safety problems.

central nervous system stimulants; fatigue; motor vehicles; salaries and fringe benefits; substance-related
disorders

In studies in the United States, Australia, and the Nether-
lands (1, 2), psychostimulant use has been implicated as
increasing the risk of fatal and injury crashes, especially
for occupational driving, such as long-distance trucking
(2, 3). In fatal crashes in Australia, stimulants were found
five times more often in truck drivers than in all drivers (3),
and surveys of long-distance truck drivers showed that 20–
30 percent of drivers reported using stimulants, mainly ille-
gally obtained forms of amphetamines, while driving (4–6).

The importance of stimulant use in this industry is high-
lighted by findings that long-haul truck drivers who use
stimulants rate them as one of the most effective strategies
for managing fatigue (5, 6). Although stimulants can make
drivers feel less sleepy and, at low doses, can benefit driving
performance through improved reaction speed, attention,
and concentration (7), other research demonstrates driving
impairments such as risky behavior (8), increased sleepiness
due to withdrawal from stimulants, and the overall effects of
high doses (9). Evidence from crash studies also shows that

drivers using stimulants are more likely to be the culpable
driver (2).

Unfortunately, reducing the use of stimulants in the long-
distance road transport industry is not a simple matter.
Making stimulant use while driving illegal is clearly not
a sufficient strategy to deter a notable minority of drivers.
Attempts to reduce stimulant use in the long-distance road
transport industry need to focus on the reasons that drivers
use stimulants and find them helpful for managing fatigue.
This was the aim of this study: to identify the predictors of
stimulant drug use by long-distance truck drivers.

MATERIALS AND METHODS

The results of two surveys of the long-distance road trans-
port industry were analyzed, with particular emphasis on
questions regarding the use of psychostimulant drugs to stay
awake while driving. The first survey was conducted in 1991
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and was distributed to drivers in all states of Australia ex-
cept Tasmania. The second survey was conducted in 1998
and included drivers from all states except Western
Australia and Tasmania. The characteristics of each of the
surveys are described below.

Survey 1

Participants. A total of 970 drivers participated in this
survey. Almost all were male (n ! 950). Approximately
two thirds (68.5 percent) completed an anonymous, self-
administered form, and the remainder of the drivers were
interviewed.

Materials. The survey included the following:

1. Driver and vehicle information, including demographic
details about the driver and details about the driver’s
employment (owner or employee driver, company size,
heavy-vehicle driving experience, and type of payment
received)

2. Fatigue, including information about the driver’s expe-
rience with and attitudes toward fatigue and to potential
fatigue countermeasures

3. Details of the last trip, including amount of work and rest
time, sleep patterns, and when fatigue was experienced

4. Details of work/rest schedule in the last week, including
duration of work

5. Details of remuneration, including type and amount of
payment

6. Reports of breaking the road rules and working-hours
rules and the reasons for rule breaking

The specific item relating to stimulant use was, ‘‘Please
indicate how often you use the strategies listed below in an
attempt to deal with your driver fatigue during trips.’’ Six-
teen options were provided, including ‘‘taking stimulant
drugs,’’ and drivers were asked to respond to the options—
often, sometimes, rarely, or never—and then to indicate
which of the 16 strategies they found most helpful.

Procedure. The survey was administered in two forms:
a self-administered form (4,086 distributed) and a structured
interview (371 invitations). Long-distance drivers, complet-
ing trips of at least 300 km, were invited to participate.
Because no details were available about the number of driv-
ers or trucks in the industry, a broad sampling strategy was
adopted. The self-administered form was distributed di-
rectly to drivers at major truck stops or terminals (15.9
percent of self-administered surveys) or to drivers through
trucking companies (83.4 percent of self-administered sur-
veys). A postage-paid envelope was attached to each survey
so drivers could return the completed survey directly to the
survey team. Interviews were conducted at truck stops or
terminals and at one company. Drivers agreeing to partici-
pate were told the purpose of the survey and that it was
anonymous, and they were either interviewed on the spot
or handed a survey and reply-paid envelope to return the
survey when it was completed. Distribution of surveys
through companies involved contacting management to ex-
plain the study purpose and methods, then providing surveys
to those who agreed to participate. Further details of recruit-
ment are provided elsewhere (5).

The response rate for self-administered surveys distrib-
uted at truck stops was 18.7 percent and at companies was
15.6 percent. For interviews, the participation rate was high
at 81.4 percent of drivers. To check for potential selection
bias due to low response rate for self-administered surveys,
interview and self-administered survey results were com-
pared. No significant differences were found (5).

Survey 2

Participants. In total, 1,007 drivers participated in the
survey, with 48.2 percent completing a self-administered
survey form and the remainder completing an interview.

Materials. The survey content was the same as for the
first survey except that the Epworth Sleepiness Scale—
a standard measure of chronic sleepiness (10)—was added,
two additional questions on reported experience with fatigue-
related dangers were included, and questions on expected
time of arrival were removed. Questions relating to psycho-
stimulant use were the same as those for the first survey.

Procedure. Full details of recruitment are provided else-
where (6). Regarding the self-administered questionnaire,
1,449 questionnaires were handed out; for the interviews,
565 drivers were invited to participate. Long-distance driv-
ers, completing trips of at least 300 km, were recruited at
truck stops. Drivers were invited to participate in interview
or self-administered versions of the questionnaire. Overall,
485 self-administered questionnaires were returned, a re-
sponse rate of 34 percent, and 522 interviews were con-
ducted, a 92 percent response rate. Potential selection bias
due to low response rates for self-administered surveys was
checked by comparing results of the two distribution meth-
ods. No significant differences were found between the self-
administered and interview methods (6).

Data analysis

The results of each survey were grouped according to
drivers’ self-reported frequency of stimulant use (often,
sometimes, rarely, never). Each survey was analyzed inde-
pendently because doing so provides an opportunity for
confirmatory analysis. Bivariate analysis using chi-square
or analysis of variance (two-sided tests) was conducted on
frequency of drug use by variables relating to personal and
work characteristics, fatigue experiences and attitudes, and
infringements of self-reported road rule and working-hours
regulations. Multivariate analysis was performed by logistic
regression separately for each survey. A binary dependent
variable of drug use was created, with drivers who reported
using drugs at all while driving (often, sometimes, rarely) in
one category and the other with drivers who reported never
using stay-awake drugs while driving. Selection of predictor
variables was based on the variables demonstrated through
bivariate analysis to discriminate drug use groups and that
were not collinear. Scatter plots were used to test collinear-
ity and outliers.

The factors included in the analysis were length of driv-
ing experience (continuous variable), employment category
(owner-driver or employee of a small, medium, or large
company), whether the driver had an expected time of
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arrival, the pattern of payment (time based or piece rate), the
extent that fatigue was considered a personal problem (ma-
jor or substantial problem or minor or no problem), and the
amount of pay relative to the industrial award for long-
distance road transport. In Australia, minimum wages are
largely set by industry-wide determinations by government
tribunals based on submissions from employer and union
organizations. These are known as award rates. The same
variables were included as predictors for each survey except
expected arrival time, which was not included in the second
survey.

RESULTS

Bivariate analysis

About one third of drivers in survey 1 and one fifth of
drivers in survey 2 reported taking stimulants at least some-
times (table 1). In both surveys, more frequent drug use
was associated with being younger, being less experienced,
completing significantly more hours of work per week, and
being paid based on productivity (by trip or load) rather than
on a time basis such as by the hour (table 2). In the first
survey, frequent drug use was also associated with working
for smaller companies, being paid less than standard rates,
and having a scheduled estimated time of arrival.

In both surveys, frequent drug users reported that fatigue
was a personal problem and they experienced it while driv-
ing more often than never users did (table 3). Most drivers in
both surveys reported that fatigue made their driving worse,
and in the first survey this effect was significantly enhanced
for frequent drug users. Additional questions on fatigue and
sleepiness were included in survey 2. Compared with never
use drugs groups, frequent drug users had significantly
higher Epworth Sleepiness Scale scores and reported falling
asleep while driving more often (mean Epworth scores: 8.8,
8.2, 7.1, and 6.5 for the four options—often, sometimes,
rarely, and never, respectively; F(4,940) ! 10.0, p < 0.0001).
In both surveys, drivers reported experiencing fatigue after
about 12 hours of driving regardless of their exposure to drug
use. In both surveys, frequent drug users were more likely

than never users to report that they broke road and working-
hours regulations (table 4).

Multivariate analysis

For survey 1, the analysis was based on 53.5 percent of
cases because of missing data on one (33.9 percent of cases)
or more (12.6 percent of cases) variables. The drug use var-
iablewasmissing for 23 percent of cases (13.4 percent, single
missing variable). Examination of the missing data did not
show any systematic patterns. For survey 2, the analysis was
based on 53.0 percent of cases, with one (36.5 percent of
cases) or more (10.4 percent of cases) variables missing.
The drug use variable was missing for 12.9 percent of cases
(7.1 percent, single missing variable). Again, there were no
systematic patterns in the missing data. Analysis of residuals
also showed no significant outliers for either survey.

The results for survey 1 (table 5) showed that pattern of
payment, amount of pay, experience with fatigue as a per-
sonal problem, employment category, and driving experience
were all significantly and independently associated with
stimulant drug use while driving. Inspection of odds ratios
showed that drug use was more than three times more likely
for drivers paid on a piece-rate pattern compared with on
a time basis (e.g., per hour). Stimulant usewas approximately
twice as likely for drivers paid less than the award rate,
drivers employed by small or medium-sized companies,
and drivers who reported fatigue as a substantial or major
personal problem. Lastly, less experienced drivers weremore
likely than more experienced drivers to take drugs.

For survey 2 (table 6), most of the same factors showed
significant associations with drug use. As indicated by odds
ratios, piece-rate payment patterns nearly doubled the likeli-
hood of drug use compared with time-based payment pat-
terns. Similarly, drivers who reported fatigue as a substantial
or major personal problem were about 75 percent more
likely to report drug use while driving compared with those
seeing fatigue as a minor or no problem. Less experienced
drivers were again more likely to be taking drugs, with an
approximately 6 percent decrease in likelihood per year of
driving experience.

TABLE 1. Stimulant drug use, age, and work characteristics of Australian long-distance truck drivers by frequency of use reported in
survey 1 (1991) and survey 2 (1998)

Survey 1 Survey 2

Often Sometimes Rarely Never Significance Often Sometimes Rarely Never Significance

Self-reported drug
use (% of drivers) 12.9 19.2 12.2 56.0 9.1 12.3 9.0 68.9

Mean age (years) 33.9 36.8 34.9 38.8 F(3,749) ! 15.5,
p ! 0.001

33.5 36.1 34.9 40.9 F(4,996) ! 21.3,
p ! 0.0001

Mean driving
experience
(no. of years) 13.5 14.0 12.9 16.0 F(3,754) ! 5.5,

p ! 0.001
14.4 14.9 12.2 18.6 F(4,991) ! 14.9,

p ! 0.0001

Amount of work in
the last week
(mean no. of
hours) 75.1 65.0 67.2 61.4 F(3,452) ! 3.3,

p ! 0.02
55 51.9 42.6 43.0 F(3,426) ! 3.0,

p ! 0.03
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DISCUSSION

This study showed some important differences related to
the use of drugs by long-distance truck drivers. In two in-
dependent surveys conducted 7 years apart, the strongest
predictors of drug use were payment based on the amount
of work completed and fatigue reported as a major problem.
In addition, in both surveys, less experienced drivers were
more likely to report taking drugs. In the first survey, lower
pay and working for smaller companies also predicted stim-
ulant use, adding to evidence for the importance of external
factors. These factors encourage drivers to drive long hours
despite fatigue.

The strong association of payment by results and low pay
with drug use among Australian long-distance truck drivers
is consistent with other research suggesting that economic
factors are an important influence on health and safety in the
workplace. For example, one study showed that higher pay
rates and pay increases were related to lower probability of
crashes for a large US transport company (11), and another
showed that economically vulnerable employers such as
small companies may encourage work practices that are less
safe and include more high-risk activities (12).

Stimulant use was associated with other adverse out-
comes such as poorer compliance with road and working-
hours rules and increased likelihood of falling asleep at the
wheel. While this finding is consistent with previous studies

linking stimulant use and crash risk (2), it is unclear whether
stimulant use decreases rule compliance and driving safety
or whether the external factors influencing stimulant use
also influence compliance and safe driving. When asked
the reasons for their noncompliance with rules and regula-
tions, stimulant users were more likely than never users to
cite external factors such as tight schedules and economic
pressures. This finding lends support to the external-
demands explanation. On the other hand, more frequent
drug users reported the aftereffects of drug use more often
as a reason for breaking road rules. Further research is
needed to clarify the relation between drug use and other
adverse driving outcomes.

Driving experience was a significant predictor of drug
use, with drug use more likely among less experienced driv-
ers. Previous studies of shift workers suggest that long-term
shift workers are a ‘‘survivor’’ population; individuals who
do not tolerate or adapt to it find other employment (13). In
the long-distance road transport industry, drivers who re-
main in the industry for long periods may be better adapted
to the rigors of the job, including long and irregular work
hours, and consequently may not need to take drugs.

A possible limitation of this study is its reliance on self-
reported measures of frequency of drug use because no ob-
jectivemeasureswere possible.Anumber of stepswere taken
to reduce or measure potential response bias, including

TABLE 2. Company, scheduling, and remuneration characteristics* of Australian long-distance truck drivers by frequency of
stimulant drug use reported in survey 1 (1991) and survey 2 (1998)

Survey 1 Survey 2

Often Sometimes Rarely Never Significance Often Sometimes Rarely Never Significance

Company size
(no. of trucks)

Employee, <10 trucks 31.6 28.3 27.2 22.5 43.7 35.2 38 35.3

Employee, 11–50 trucks 23.2 22.1 12.0 12.5 28.7 22.9 17.7 20.1

Employee, >50 trucks 22.1 29.7 37.0 39.7 v2(9) ! 23.9,
p ! 0.005

10.3 7.6 13.9 12.1

Owner-driver 23.2 20.0 23.9 25.3 17.2 34.2 30.4 32.5 Not significant

Scheduler of estimated
time of arrival
(survey 1 only)

You 14.5 12.4 12.0 17.6

Employer 31.3 25.6 33.3 43.3

Freight forwarder 27.7 23.1 24.0 14.7

Loading agent 0.0 1.7 2.7 2.6

Customer 14.5 28.9 17.3 16.9 v2(12) ! 30.7,
p ! 0.002

Other 12.0 8.3 10.7 4.9

Payment type

Time based 4.9 18.3 15.4 33.0 v2(3) ! 37.2,
p ! 0.0001

10.3 6.8 8.5 14.8 v2(3) ! 7.01,
p ! 0.07

Productivity based 95.1 81.7 84.6 67.0 89.7 93.2 91.5 85.2

Payment rate

Award rate or more 37.9 21.1 26.7 14.2 64.4 61.7 65.4 63.4

Less than award 47.1 60.9 58.7 66.3 v2(6) ! 27.8,
p ! 0.0001

18.4 20.6 17.9 15.3

Don’t know 14.9 18.0 14.7 19.5 17.2 17.8 16.7 21.3 Not significant

* All values are percentages of drivers in each drug use group.
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TABLE 4. Frequency of breaking working-hours regulations or road rules* by Australian long-distance truck drivers according to
frequency of drug use reported in survey 1 (1991) and survey 2 (1998)

Survey 1 Survey 2

Often Sometimes Rarely Never Significance Often Sometimes Rarely Never Significance

Frequency of breaking
working-hours
regulations

At least half the trips 88.5 77.8 60.0 48.6 v2(3) ! 73.3,
p ! 0.001

78.8 72.4 63.5 50.7 v2(3) ! 36.5,
p ! 0.001

Rarely or occasionally 11.5 22.2 40.0 51.6 21.2 27.6 36.5 49.3

Frequency of breaking
road rules

At least half the trips 65.7 44.2 33.7 26.4 v2(3) ! 57.7,
p ! 0.001

60.0 45.5 34.3 23.6 v2(3) ! 56.3,
p ! 0.0001

Rarely or occasionally 34.3 55.9 66.3 73.7 40.0 54.4 65.8 76.4

* All values are percentages of drivers in each drug use group.

TABLE 3. Fatigue experiences and attitudes* of Australian long-distance truck drivers by frequency of drug use reported in survey 1
(1991) and survey 2 (1998)

Survey 1 Survey 2

Often Sometimes Rarely Never Significance Often Sometimes Rarely Never Significance

Fatigue as an industry
problem

Major problem 56.3 37.9 34.4 33.0 52.3 38.7 39.2 40.5

Substantial problem 30.2 40.7 47.8 43.2 27.3 37.7 41.8 36.5

Minor problem 13.5 20.7 17.8 20.9 v2(9) ! 25.3,
p ! 0.003

17.0 22.6 17.7 19.9

Not a problem at all 0.0 0.7 0.0 2.9 3.4 0.9 1.3 3.0 Not significant

Fatigue as a personal
problem

Major problem 27.1 11.6 4.4 6.1 17.2 8.4 3.8 5.1

Substantial problem 36.5 33.6 35.6 22.9 31.0 18.7 14.1 12.6

Minor problem 33.3 48.6 53.3 49.6 v2(9) ! 86.7,
p ! 0.0001

35.6 53.3 65.4 46.8 v2(9) ! 64.3,
p ! 0.001

Not a problem at all 3.1 6.2 6.7 21.3 16.1 19.6 16.7 35.4

Fatigue experience
while driving

On every trip 24.0 11.7 10.9 9.6 17.2 11.2 3.8 7.3

On most trips 40.6 24.8 18.5 12.7 14.9 17.8 12.7 8.0

On about half the trips 9.4 22.8 26.1 17.2 18.4 19.6 20.3 10.0

Occasionally 19.8 35.2 37.0 39.8 v2(9) ! 93.0,
p ! 0.001

33.3 37.4 51.9 45.3 v2(12) ! 59.3,
p ! 0.001

Very rarely 6.3 5.5 7.6 20.7 16.1 14.0 11.4 29.5

Time in trip before
fatigue begins
(mean no.
of hours) 12.4 15.2 12.6 12.1 Not significant 12.3 12.4 12.6 11.6 Not significant

Reports of worse
driving when
fatigued 89.6 84.1 80.2 76.8 v2(3) ! 9.6,

p ! 0.02
70.1 74.8 78.5 70.6 Not significant

Frequency of falling
asleep while
driving (survey
2 only)

Often 6.0 4.8 1.3 1.0

Sometimes 29.8 26.7 14.7 13.0

Rarely 32.1 30.5 49.3 26.8 v2(9) ! 65.4,
p ! 0.01

Never 32.1 38.1 34.7 59.2

* All values are percentages of drivers in each drug use group.
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TABLE 6. Logistic regression model* of factors associated with drug use by Australian long-distance
truck drivers reported in survey 2 (1998)

Coefficient Standard error Odds ratio
95% confidence

interval
p value

Years of driving "0.06 0.011 0.94 0.92, 0.96 <0.001

Employment category

Owner-drivery 0.00 0.00 1.0

Employee: small company "0.12 0.27 0.89 0.53, 1.49 0.89

Employee: medium company 0.01 0.26 1.01 0.61, 1.67 0.99

Employee: large company "0.024 0.31 0.98 0.53, 1.8 0.94

Amount of pay

Award rate or highery 0.00 0.00 1.0

Paid less than award rate 0.03 0.25 1.03 0.63, 1.68 0.92

Pattern of payment

Paid on a time basisy 0.00 0.00 1.0

Paid by piece rate 0.61 0.28 1.83 1.06, 3.16 0.03

Fatigue as a personal problem

Minor or no problemy 0.00 0.00 1.0

Major or substantial problem 0.56 0.24 1.76 1.09, 2.82 0.02

* Hosmer-Lemeshow test v2(8) ! 6.98, p ! 0.54.
y Reference or comparison category.

TABLE 5. Logistic regression model* of factors associated with drug use by Australian long-distance
truck drivers reported in survey 1 (1991)

Coefficient Standard error Odds ratio
95% confidence

interval
p value

Years of driving "0.03 0.012 0.97 0.95, 0.99 0.012

Employment category

Owner-drivery 0.000 0.000 1.00

Employee: small company 0.71 0.28 2.03 1.19, 3.49 0.01

Employee: medium company 0.98 0.31 2.66 1.46, 4.87 0.001

Employee: large company 0.38 0.27 1.46 0.86, 2.50 0.16

Driver has an expected arrival
time

Noy 0.00 0.00 1.0

Yes 0.05 0.20 1.06 0.71, 1.55 0.78

Amount of pay

Award rate or highery 0.00 0.00 1.0

Paid less than award rate 0.58 0.24 1.8 1.11, 2.88 0.016

Pattern of payment

Paid on a time basisy 0.00 0.00 1.0

Paid by piece rate 1.13 0.26 3.09 1.87, 5.11 <0.001

Fatigue as a personal problem

Minor or no problemy 0.00 0.00 1.0

Major or substantial problem 0.74 0.19 2.09 1.43, 3.05 <0.001

* Hosmer-Lemeshow test v2(8) ! 5.01, p ! 0.76.
y Reference or comparison category.
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encouraging truthfulness through anonymity, not highlight-
ing the stimulant drug use question but embedding it in a list
of 16 possible fatigue management strategies, and using
interview and self-administration methods and comparing
their responses. Response bias was probably minimal since
the level of reported stimulant usewas similar to that in a pre-
vious study of Australian truck drivers (4); similar results
were produced by the interview and self-administration ver-
sions, and these two independent surveys produced similar
results.

In conclusion, finding a relation between drug use and
problems with managing fatigue may not be surprising be-
cause drivers who have the biggest problem with fatigue
might be expected to need to take drugs. The influence of
productivity-related payments on drug use is more surpris-
ing, especially because this factor had a stronger effect than
a range of other factors that could have played a role. This
study highlights important implications for designing effec-
tive interventions to reduce drug use while driving. The
results show that strategies to reduce the use of stimulants
in the long-distance road transport industry must focus on
reducing fatigue for long-distance truck drivers, but they
also show that this goal will probably be achieved only if
the external pressures of productivity-based payments are
removed from the industry. When drivers are encouraged to
complete more trips because they can earn more money,
fatigue will be a natural consequence. Stimulant drugs
will continue to be used in lieu of sleep; they are one of
the few effective strategies available for drivers to stave off
fatigue under these circumstances. Changing the incentives
for drivers to encourage fatigue reduction is clearly a pri-
mary target.
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Fair Work Act 2009 

 
FAIR WORK COMMISSION 

 
s. 158 – Application to vary or revoke a modern award 

 
AM2020/104 – AWU application to vary the Horticulture Award 2020  

 
AWU SHORT NOTE – WITNESS ISSUES 

 
1. On 2 July 2021, the President, Justice Ross, issued a Statement: [2021] FWC 

3838 (“Statement”), in Matter AM2020/104. The Statement included a 
direction for parties to file a short note identifying, amongst other matters, 
which witnesses are required for cross-examination, an estimate of the length 
of the cross-examination and any availability issues for witnesses.   

 
2. As directed in the Statement, the AWU confirms it requires the following 

witnesses for cross-examination and provides the following estimates of the 
duration of the cross-examination: 
 

(i) Greg Houston (AFPA): 1.5 hours; 
 

(ii) Nicholas King (AFPA): 45 minutes; 
 

(iii) Anthony Kelly (NFF): 20 minutes; 
 

(iv) Ben Rogers (NFF): 20 minutes; 
 

(v) Brent McClintock (NFF): 20 minutes; 
 

(vi) Glenn Trewin (NFF): 20 minutes; 
 

(vii) Guy Gaeta (NFF): 20 minutes; 
 

(viii) Han Shiong Siah (NFF): 20 minutes; 
 

(ix) Jonathan Moss (NFF): 20 minutes; 
 

(x) Leleiga Fetui (NFF): 20 minutes; 
 

(xi) Matthew Benham (NFF): 20 minutes; 
 

(xii) Reginald Brown (NFF): 20 minutes; 
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(xiii) Richard Eckersley (NFF): 20 minutes; 

 
(xiv) Anne Reardon (NFF): 20 minutes; 

 
(xv) Christine Silverstein (NFF): 20 minutes; and 

 
(xvi) Michelle Distill (NFF): 20 minutes.  

 
3. There are not any insurmountable availability issues for the AWU’s witnesses 

at this stage.  
 

 
6 JULY 2021 
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IN THE FAIR WORK COMMISSION 

Matter: APPLICATION TO VARY THE HORTICULTURE AWARD 2020 

Applicant: THE AUSTRALIAN WORKERS’ UNION 

Matter No: AM2020/104 

 

OUTLINE OF SUBMISSIONS FOR THE  

AUSTRALIAN WORKERS’ UNION IN REPLY 

 

Introduction 

1. These are submissions in reply on behalf of the Australian Workers’ Union. The submissions 

address primarily the submissions of the Australian Industry Group (“AIG”), National Farmers 

Federation (“NFF”) and the Australian Fresh Produce Alliance (“AFPA”).  

 

Award Modernisation Process 

2. The submissions of a number of parties rely on the fact that clause 15.2 was made, in its present 

form, as part of the award modernisation process and consistently with the varied request from the 

then Minister for Employment and Workplace Relations.1 Whilst it has been said that the 

Commission will proceed on the basis that prima facie a modern award achieved the modern awards 

objective when it was made,2 the award modernisation process and the award modernisation request 

were not intended to fix awards in perpetuity. Indeed, the Act expressly provided that the 

Commission was required to review awards to ensure they met the modern awards objective in 

addition to the general capacity to vary a modern award.  

3. There is no basis upon which it could be concluded that, in making the Horticulture Award, the 

Commission considered the merits of the pieceworker provisions in any detail.3 The only matters 

mentioned by the Commission in its decision were the historical position under the Horticulture 

Award 2000 and the terms of the consolidated request.4 Consistently with the nature of the award 

 
1 AIG Submissions at [45]-[53]; NFF Submissions at [15]-[16].  
2 See, for example, 4 Yearly Review of Modern Awards – Penalty Rates [2017] FWCFB 1001; (2017) 265 IR 1 at 
[269].  
3 Contary to AIG Submissions at [52].  
4 Re Horticulture Award 2010 [2009] AIRCFB 966; (2009) 193 IR 163 at [20].  
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modernisation process, the proper inference to be drawn is that the Commission adopted the more 

limited objective of establishing a fair safety net based on the terms of relevant pre-reform 

instruments.5 No different or higher threshold for a variation to the Horticulture Award is presented 

by the terms of the consolidated award modernisation request.  

4. The submission by AIG that, in Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034; (2018) 279 

IR 162, Rangiah J “confirmed” that the protections in clause 15.2 are consistent with ss 134 and 

138 of the Act6 must be rejected. His Honour did no more than observe that the provision of 

safeguards for pieceworkers was consistent with the requirement to provide a fair safety net of 

terms and conditions.7 It is, obviously enough, not the role of the Court to consider whether the 

Award provides a fair and relevant safety net of terms and conditions. That is a matter for the 

Commission to determine when making or varying an award.8  

 

Modern Award Minimum Wages 

5. The submissions of a number of parties suggest that the application involves a variation to modern 

award minimum wages.9 The submissions do not properly interact with the provisions of the Act. 

The term “modern award minimum wages” is defined to mean the “rates of minimum wages” set 

in modern awards, including piece rates.10 The submissions do not explain how it is said that the 

application seeks to vary the rates of minimum wages in the award when no application is made to 

alter hourly rates or piece rates in the Award. Indeed, the floor of earnings sought to be introduced 

is calculated by reference to the existing hourly “rates”.  

6. The assertion by AFPA that a “substantial cohort” of workers would inevitably receive an increase 

in remuneration, even if true, does not assist.11 A variation that results in an increase in earnings 

does not necessarily involve a change in the “rates of minimum wages”. A change in hours of work 

or minimum engagement periods, for example, may result in an increase in remuneration for some 

employees but does not vary rates of minimum wages. Furthermore, if the variation sought does 

 
5 See approach in 4 yearly review of modern awards – Award stage – General Retail Industry Award 2020 [2020] 
FWCFB 6301; (2020) 301 IR 296 at [63].  
6 AIG Submissions at [23]-[24].  
7 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034; (2018) 279 IR 162 at [24].  
8 See, for example, National Retail Association v Fair Work Commission [2014] FCAFC 118; (2014) 225 FCR 154 
at [110]; Shop, Distributive and Allied Employees Association v Australian Industry Group [2017] FCAFC 161; 
(2017) 253 FCR 368 at [95].  
9 AIG Submissions at [81]-[86]; AFPA Submissions at [13]-[17].  
10 FW Act, s 284(3).  
11 AFPA Submissions at [38].  
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“inevitably” increase remuneration for a substantial cohort of employees, that could only be so if a 

substantial number of employees are presently earning below the minimum hourly rates pursuant 

to pieceworker agreements. That underscores the necessity of the variation.  

7. In any event, if it is necessary for the AWU to demonstrate that the variation is “justified by work 

value reasons”, there can be no doubt that the variation is justified on work value grounds. Section 

157(2A) does not import a requirement that the work value considerations consist of identified 

changes in work value measured from a fixed datum point.12 The “work value reasons” must relate 

to the nature of the work performed, the level of skill or responsibility involved or the conditions 

under which the work is done. The hourly rates in clause 15.1 are already set by the Award for the 

same work in the same classifications as that undertaken by pieceworkers. There can be no sensible 

suggestion that the work performed does not justify employees earning the minimum hourly rate 

already set by the Award. It is surely a normal condition of employment that an employee should 

be entitled to the minimum rate expressed for a particular type of work.13 

8. As to the minimum wages objective, the only additional consideration identified in the 

submissions14 is the requirement to take into account “the performance and competitiveness of the 

national economy, including business competitiveness and viability, inflation and economic 

growth.”15 That consideration appears to overlap, at least significantly, with the matter referred to 

in s 134(1)(h). In any event, no evidence has been advanced to suggest, much less demonstrate, that 

the variation sought would have any appreciable impact on the performance and competitiveness 

of the national economy in aggregate.  

 

Incentive Provided by Piece Rates 

9. The submissions of the NFF and AFPA, in particular, refer to the history of pieceworker provisions 

in awards over a long period of time.16 The conclusion sought to be drawn from the history is that 

industrial tribunals have been content to provide for the payment of piece rates without provision 

for a weekly or hourly minimum payment. Those provisions, it is contended, provide for a risk-

 
12 Equal Remuneration Decision 2015 (2015) 256 IR 362 at [292];Re 4 Yearly Review of Modern Awards – 
Pharmacy Industry Award 2010 (2018) 284 IR 121 at [166].  
13 Variation – Food Preservers Award [1958] 91 CAR 3 at 4.  
14 AFPA Submissions at [16].  
15 FW Act, s 284(1)(a).  
16 AFPA Submissions at [18]-[19] and [23].  
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reward bargain for the employees and that the introduction of a minimum payment would be 

inconsistent with the nature of pieceworker arrangements.  

10. This submission does not reflect the history of pieceworker provisions. The early adoption of 

pieceworker provisions is described in Re Metal Trades Case (1930) 28 CAR 928.17 Provisions 

permitting the payment of workers by piece rates generally involved the payment of a premium on 

weekly or hourly rates as well as other protections, through either or both of the following 

approaches:  

(a) Minimum weekly or hourly payment;18 and/or 

(b) Piece rates set by an independent board or other body or only through agreement or 

approval of the relevant union.19  

11. Pieceworker provisions have existed in fruit growing awards since at least 1920 but subject to a 

minimum time-work rate.20 It is suggested predecessor awards have provided for piece rates 

without a minimum payment requirement since 1939. It is notable that the provision introduced in 

1939 only permitted piecework when such rates were set by agreement between the employer and 

the union and not merely as dictated by the employer.21 Piece rates continued to require approval 

of the relevant union until at least the 1970s.22 Clearly, the involvement of a union with expertise 

to assess the appropriateness of piece rates was considered an essential safeguard in the absence of 

a minimum guaranteed payment. To the extent there was resistance to the inclusion of a minimum 

payment, that occurred in circumstances in which there was no evidence that an ordinary worker 

in ordinary circumstances would fail to earn a fair wage.23  

12. Accordingly, the history of award regulation of pieceworkers does not suggest that provision for a 

minimum floor of remuneration in line with, or above, the minimum payments on hourly or weekly 

rates is inconsistent with the concept or rationale for piece rates. It is a common feature in other 

modern awards for piecework provisions to contain a minimum payment obligation.24 Modern 

 
17 See, particularly, Re Metal Trades Case (1930) 28 CAR 928 at 936-947.  
18 See, for example, Federated Felt Hatting Employees Union of Australasia v United Felt Hats Pty Ltd (1928) 27 CAR 52 
at 53; Variation – Food Preservers Award [1958] 91 CAR 3 at 4.  
19 See, for example, Australian Saddlery, Leather, Sail, Canvas, Tannery, Leather Dressing, and Allied Workers Trades 
Employees Federation and Davis Gelatine (Australia) Limited (1926) 23 CAR 58 at 63.  
20 Australian Workers' Union v Hans Irvine & Ors (1920) 14 CAR 204 at 221.  
21 Australian Workers’ Union v Young and District Producers Co-Operative Society (1939) 41 CAR 285 at 334.  
22 Fruit Growing Industry (Consolidated) Award 1976 (1977) 186 CAR 801 at 804.  
23 Graziers Association of New South Wales v Australian Workers’ Union (1927) 25 CAR 626 at 644.  
24 Building and Construction General On-site Award 2010: clause 19.6(e); Silviculture Award 2020: clause 15.2(a) 
and (b);Sugar Industry Award 2020: clause 17.3(a) and (b); Wool Storage, Sampling and Testing Award 2010: 
clause 16.3(d); Timber Industry Award 2020, clause 13.2(b); Pastoral Award 2020, clause 51.8. 
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awards which fail to include a minimum payment obligation are few.25 A minimum floor of 

remuneration was also a common feature of awards prior to award modernisation. As the Full 

Bench has observed in modern award proceedings, pieceworkers were “in many cases subject to a 

minimum payment contained in a stipulation that the weekly remuneration of a pieceworker cannot 

fall below a particular amount fixed as a percentage above the ordinary pay for the relevant 

classification.”26  

13. The variation application does not seek to remove the capacity of employers to utilise piecework 

agreements provided that pieceworkers receive total remuneration at least equivalent to the hourly 

rate. Employers can continue to offer piece rates as an incentive for productive work. Properly set 

pieceworker arrangements will continue to offer an average competent employee the opportunity 

to earn at least 15% more than the hourly rate. The Commission would not be satisfied that the 

variation would have any substantial impact on productivity where piece rates remain available. 

There is no evidence that the presence of a minimum payment guarantee in other awards destroys 

the utility or effectiveness of piece rates. The speculative assertions of the producers who express 

concern that productivity will be affected should not be accepted.  

 

Employees who are not competent 

14. It is suggested in some submissions that the existing pieceworker provisions of the Horticulture 

Award are justified by the fact that horticultural workers may take a period of time to learn the 

skills involved and become competent to pick produce at a reasonable rate.27 It appears to be 

suggested that it would be unfair and/or undesirable for employers to be required to pay employees 

at least the minimum hourly rate whilst being inducted or trained or in the period it may take for an 

employee to work at the average rate.  

 
25 Only the Horticulture Award and the Wine Industry Award 2020 do not have any guarantee of minimum earnings 
generally for pieceworkrs. To the extent other modern awards fail to guarantee minimum earnings, it is only in very 
limited circumstances and generally where other protections exist. For example, the Timber Industray Award 2020 
does not guarantee earnings in the General Timber Stream, but only permits piece rates for employees who work 
away from the employer’s mill, yard or place of business (clause 13.1(a)). The Real Estate Industry Award 2020 
provides that a commission-only employment agreement will automatically terminate if the employee’s income falls 
below the minimum threshold (clause 16.7(h)(iv)). The Pastoral Award 2020 only permits a shearer, crutcher or 
woolpresser to be engaged as a casual pieceworker and sets the piecework rates in the award itself (clause 51). 
26 Re Request from the Minister for Employment and Workplace Relations — 28 March 2008 [2009] AIRCFB 450; 
(2009) 182 IR 413 at [6].  
27 AFPA Submissions at [24(c)-(d)] and [46].  
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15. The submission could not be accepted. Firstly, the concern is overstated. Whilst the AFPA relies 

on an assertion that it takes several weeks or longer for a new worker to become competent,28 the 

evidence does not suggest that this is the general experience of growers. The evidence of multiple 

growers put forward by industry groups indicates that it can take at little as a day or 2-3 days before 

a worker is able to start picking at the rate of a competent worker.29 A short period of familiarisation 

with the work hardly justifies payment below minimum rates for the type of work.  

16. Secondly, and in any event, the basis upon which it is said to be fair for an employee, whilst 

expending time and effort being trained and acquiring skills to benefit the employer, should be paid 

at below the minimum hourly rate is not identified. The Level 1 rate is already set by the Award as 

the proper rate for a new employee undertaking “induction training”.30 Even if there is a period 

during which a new employee is trained and acquires skills on the job, the proper and fair rate for 

the employee to be remunerated is the Level 1 rate.  

17. If an employee continues to fail to perform work to a reasonable level of competence, the employer 

is under no obligation to retain the employee in employment, particularly where the employees are 

engaged as casuals. The evidence indicates that employers will not engage or will let go or reassign 

employees who persistently fail to reach a reasonable level of competence.31 This is unsurprising 

given the evidence put forward as to the urgency of the harvesting task. It is inconsistent with the 

asserted urgency of the picking and harvesting task to assume that employers would retain a 

substantial cohort of employees who fail to reach a reasonable degree of competence.  

18. Some of the submissions also suggest that some groups of employees wish to work slowly and to 

earn lower rates of remuneration, including backpackers and “grey nomads”.32 The evidence to 

support the submissions is unconvincing. Much of the evidence suggests that producers will not 

engage inefficient workers or require a worker who is not picking at a reasonable rate to move on 

even if they are being paid on piece rates.33 The Commission could not be satisfied, on the evidence, 

that this issue is one of substance. In any event, the willingness of a small cohort of employees to 

work for below minimum rates, even if established by evidence, provides no basis for the 

 
28 AFPA Submissions at [24(c)]; Statement of King at [33].  
29 Statement of Reardon at [18]; Statement of McClintock at [16]; Statement of Kelly at [13] and [22]; Statement of 
Eckersley at [19].  
30 Horticulture Award, Schedule A.1.2.  
31 Statement of Moss at [36]; Statement of Kelly at [27]; Statement of Reardon at [30].  
32 AFPA Submissions at [25(b)]; AIG Submissions at [103].  
33 Statement of Kelly at [27]; Statement of Moss at [36]; Statement of Reardon at [30]; Statement of Siah at [30]-
[31].  
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Commission to fail to provide a fair and relevant safety net. Minimum rates are set as appropriate 

for the type of work involved and cannot be contracted out of.  

 

Compliance/Enforceability 

19. A number of the submissions suggest that the variation should not be made because the true 

complaint by the AWU is that there is widespread non-compliance with the existing pieceworker 

provisions of the Horticulture Award. It is suggested that non-compliance by employers should be 

addressed through the enforcement provisions of the FW Act, including that yet more time should 

be provided for compliance mechanisms to be used to enforce the provisions of the Award.34 The 

submissions overlook two considerations.  

20. Firstly, the nature and structure of an award obligation may affect the ease of its enforceability and 

compliance with the minimum standards. The uncertain and subjective assessment required to 

apply clause 15.2(b) of the Horticulture Award inevitably provides a substantial barrier to 

individual employees being able to assess whether they are being paid correctly and to effective 

enforcement of the Award by employees, unions or the Ombudsman. As Bromberg J explained in 

Hu:35  

I respectfully agree with the primary Judge that the Award seeks to balance the interests 

of employers to have work performed efficiently with, as the primary Judge put it, “the risk 

that employees will be left vulnerable to exploitation”. That risk is manifest where 

remuneration is fixed by reference to the valuation of the work task rather than the 

certainty and clarity of a time-based payment, particularly where the information 

necessary to undertake the valuation is unlikely to be known or understood by the 

employee.  

21. Similarly, the bald statement in clause 15.2(f) that the employer and the individual employee must 

have “genuinely made the piecework agreement without coercion or duress” provides little more 

than an aspirational standard. It is unlikely to prevent an employer offering employment on the 

basis that the employee accept the proferred piece rate on a take it or leave it basis or provide the 

basis for employees to meaningfully negotiate in relation to the piecework rate.  

22. The difficulty in enforcement of the piecework provisions in the horticulture industry arises from, 

or is at least contributed to, by the nature of the award provision. The fact the minimum rate for a 

 
34 AIG Submissions at [26]-[36] and [65]-[68]; NFF Submissions at [28]-[29].  
35 Fair Work Ombudsman v Hu [2019] FCAFC 133; (2019) 289 IR 240 at [98].  
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pieceworker is not set by reference to a certain and clear minimum exacerbates the risk of 

exploitation of vulnerable workers and the prevalence of non-compliance. Award provisions which 

are dependant on discretionary and subjective assessments to be made by the employer lack 

objectivity, transparency, simplicity and enforceability.36 The inclusion of a floor of remuneration 

for employees engaged on piecework agreements calculated by reference to an easily ascertainable 

hourly rate of pay would provide a straightforward mechanism for individual employees to know 

whether they are being appropriately paid and for inadequate piecework arrangements to be 

detected and sanctioned.  

23. Secondly, the objects of the FW Act include the object of “ensuring a guaranteed safety net of fair, 

relevant and enforceable minimum terms and conditions through the National Employment 

Standards, modern awards and national minimum wage orders.”37 The Commission is, obviously 

enough, required to have regard to the objects of the FW Act in performing its functions or 

exercising powers under the Act.38 Further, the Commission is required, by s 134(1)(g), to ensure 

that the modern award system is “simply, easy to understand, stable and sustainable”. Award 

provisions that lack objectivity, transparency, simplicity and enforceability will not achieve the 

modern awards objective, particularly for vulnerable groups of workers.39  

24. Reference is made to the fact that the Fair Work Ombudsman has identified the horticulture industry 

and the harvest trail as one of its enforcement priorities.40 The Ombudsman has explained that the 

reason the horticulture industry is one of its ensforcement priorities is that the industry has a number 

of characteristics that makes the sector at high risk of non-compliance, including:41  

• the nature of the work (often low-skilled and seasonal);  

• the way labour is procured;  

• the type of people seeking work (often visa-holders looking to meet visa requirements). 

25. The features of the horticulture industry which have caused it to attract the attention of the 

Ombudsman support the variation application. The assertion that legal reforms and compliance 

initiatives from the Ombudsman “have gone a long way to tackling non-compliance with 

 
36 See Re 4 Yearly Review of Modern Awards — Supported Employment Services Award 2010 [2010] FWCFB 8179; 
(2010) 293 IR 1 at [341]-[342] and [366].  
37 FW Act, s 3(b).  
38 FW Act, s 578(a).  
39 Re 4 Yearly Review of Modern Awards — Supported Employment Services Award 2010 [2010] FWCFB 8179; 
(2010) 293 IR 1 at [366].  
40 AIG Submissions at [32]-[34].  
41 Fair Work Ombudsman, ‘Annual Report 2019-2020’, p19.  
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horticulture industry employers’ obligations to their workers”42 is entirely unsupported by 

evidence. The continued focus of the Ombudsman on the industry demonstrates its ongoing concern 

in relation to compliance. Further, the presence of licensing schemes for labour hire providers in 

some states and territories provides no basis for the Commission to refrain from addressing 

difficulties in the horticulture industry.43  

26. The alternative proposal advanced by the AFPA44 does not adequately address the fundamental 

problem with the current pieceworker provisions of the Horticulture Award, namely, that the 

standard set by clause 15.2(b) is subjective and uncertain and that an individual employee will have 

little practical ability to assess whether the proposed rate is properly set. Furthermore, the proposal 

would fail to ensure that employees are not required to work for below the properly set minimum 

hourly rate. The alternative proposal would also involve a substantially greater administrative 

burden on employers than the variation sought by the AWU.  

 

Administrative Burden 

27. The complaints advanced by employer parties that the requirement to maintain a record of hours of 

pieceworkers would impose an administrative burden on employers are not persuasive.45 The only 

additional administrative task suggested is the requirement to maintain records of the hours of work 

of employees. The Commission would not consider any additional regulatory burden to be a 

substantial factor in its consideration, particularly where it is an effective means of ensuring there 

was no employee disadvantage by reason of pieceworker arrangements.46  

28. Proper compliance with the obligation to set a piecework rate that enables the average competent 

employee to ear at least 15% more per hour than the minimum hourly rate would require monitoring 

of the hours of work of pieceworkers in any event. The evidence suggests that many producers 

already claim to track or monitor the hours of work of pieceworkers and, as such, would experience 

little (if any) additional burden.47 Further, the alternative proposal advanced by the APFA positively 

 
42 AIG Submissions at [36].  
43 AFPA Submissions at [37].  
44 AFPA Submissions at [42]-[49].  
45 NFF Submissions at [25(a)] and [26(b)]; AIG Submissions at [80].  
46 Re 4 Yearly Review of Modern Awards — Annualised Wage Arrangements [2019] FWCFB 1289; (2019) 285 IR 
152 at [36].  
47 Statement of Ecckersley at [24]; Statement of Gaeta at [10]; Statement of Kelly at [20]; Statement of Reardon at 
[29]; Statement of Siah at [29]-[30].  
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suggests that employers ought to be required to maintain records of hours worked by 

pieceworkers.48  

 

 

Mark Gibian SC 

Anthony Howell 

Counsel for the Australian Workers’ Union 

Dated: 2 July 2021 

 
48 AFPA Submissions at [47].  
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Introduction 

1. The Australian Workers’ Union has applied to vary the Horticulture Award 2020 (“Horticulture 

Award”) to address the inadequate provisions for pieceworkers in the Horticulture Award and, 

particularly, the absence of any guarantee that piecework arrangements will not result in employees 

earning less than the minimum hourly or weekly rates prescribed by the Horticulture Award.  

2. Provision for piecework rates in industrial awards has been controversial since the commencement 

of industrial arbitration and only permitted to the extent adequate protections were in place to 

prevent the gross injustices of the past. As long ago as Re Metal Trades Case (1930) 28 CAR 928, 

Beeby J commented (at 936):  

In pre-arbitration days piece-work prevailed in most industries to which it was adaptable. 

But the system had, in many instances, been used by employers merely as a device to secure 

maximum output without increasing earnings. Piece-work rates were cut without reason, 

and many gross injustices were perpetrated. The same conditions prevailed in Great 

Britain and immigrants came here with minds embittered against the system. The fear of 

the possible results of piece-work in Australia thus has an historical foundation. The great 

task is to convince unionists that, under our system of industrial regulation, the abuses of 

the past can he avoided and that an equitable scheme, with proper protection of the slow 

worker but giving free play to individual capacity, can be devised. 

3. The current provisions of the Horticulture Award fail to provide for an equitable scheme or ensure 

proper protection against the abuse of piecework arrangements and thereby fails to provide a fair 

and relevant minimum safety net. The current provisions of the Horticulture Award have failed to 

prevent the pieceworker arrangements resulting in employees frequently earning substantially 

below the minimum rates set by the Horticulture Award. The proposed variations seek to address 

these difficulties.  

4. The effect of the proposed variations is twofold:  

(a) Clause 15.2(i) is proposed to be deleted and replaced by a new provision providing a floor 

for the earnings for pieceworkers such that an employee working under a piecework 

agreement must be paid for each hour of work at least the minimum rate payable for the 

employee’s classification and type of the employment.  
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(b) A new clause 15.2(k) is proposed to be inserted to require an employer to keep a record of 

all hours worked by a pieceworker so as to ensure that the requirement to pay a pieceworker 

at least the minimum hourly rate is capable of being monitored and enforced.  

5. The variations sought are necessary to achieve the modern awards objective of ensuring that the 

modern award, together with the National Employment Standards, provide a fair and relevant 

minimum safety net of terms and conditions.  

 

Legislative Framework 

6. Section 157(1)(a) of the Fair Work Act 2009 (“the FW Act”) provides that the Commission may 

make a determination varying a modern award if satisfied that the determination is necessary to 

achieve the modern awards objective. As is well known, the modern awards objective is set out in 

s 134(1) and requires that the Commission “must ensure that modern awards, together with the 

National Employment Standards, provide a fair and relevant safety net of terms and conditions” 

taking into account the considerations identified in s 134(1)(a) to (h). Section 138 also emphasises 

that a modern award may include terms only to the extent necessary to achieve the modern awards 

objective and (to the extent applicable) the minimum wages objective.  

7. The principles to be applied when the Commission is considering varying a modern award are 

reasonably well settled and include the following:  

(a) The modern awards objective is a composite expression which requires that modern 

awards, together with the National Employment Standards, provide a fair and reasonable 

minimum safety net of terms and conditions.1 The terms “fair and relevant” are adjectives 

descriptive of the qualities of the minimum safety net of terms and conditions to which the 

Commission’s duty relates.2  

(b) In ensuring that modern awards provide a fair and relevant safety net, the Commission is 

to take into account the matters listed in s 134(1)(a) to (h). The obligation to take into 

account the s 134 considerations means that each of these matters, insofar as they are 

 
1 Shop, Distributive and Allied Employees Association v The Australian Industry Group [2017] FCAFC 161; (2017) 
253 FCR 368 at [41]-[44]; 4 yearly review of modern awards – Award stage – General Retail Industry Award 2020 
[2020] FWCFB 6301; (2020) 301 IR 296 at [15].  
2 Shop, Distributive and Allied Employees Association v The Australian Industry Group [2017] FCAFC 161; (2017) 
253 FCR 368 at [49]-[50].  
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relevant, must be treated as a matter of significance in the decision-making process.3 The 

s 134 considerations inform the evaluation of what constitutes a “fair and relevant safety 

net of terms and conditions”, but do not necessarily exhaust the matters which the 

Commission might properly consider relevant to that standard.4  

(c) It is not necessary for the Commission to make a finding that the relevant modern award 

fails to satisfy one or more of the s 134 considerations as a prerequisite to the variation of 

the modern award.5 The s 134 considerations are not standards against which a modern 

awards is to be evaluated but matters to be taken into account as part of the evaluative 

assessment the qualities of the safety net.6  

(d) Whilst it has been said that the Commission will proceed on the basis that prima facie a 

modern award achieved the modern awards objective when it was made,7 the objective of 

stability does not take priority over the ultimate task of ensuring that modern awards 

provide a fair and relevant safety net. The discretion of the Commission is not constrained 

by any requirement to demonstrate material change of circumstance as a precondition to a 

modern award being varied.8  

(e) There is a distinction between what is “necessary” and what is “desirable” which does not 

carry the same imperative for action. However, it must also be acknowledged that 

reasonable minds may differ as to whether particular action is necessary or merely 

desirable.9 What is “necessary” to achieve the modern awards objective requires a value 

judgment by the Commission taking in account the s 134 considerations.10  

 
3 National Retail Association v Fair Work Commission [2014] FCAFC 118; (2014) 225 FCR 154 at [56]; 4 yearly 
review of modern awards – Award stage – General Retail Industry Award 2020 [2020] FWCFB 6301; (2020) 301 
IR 296 at [16].  
4 Shop, Distributive and Allied Employees Association v The Australian Industry Group [2017] FCAFC 161; (2017) 
253 FCR 368 at [48].  
5 National Retail Association v Fair Work Commission [2014] FCAFC 118; (2014) 225 FCR 154 at [105]-[106]; 4 
yearly review of modern awards – Award stage – General Retail Industry Award 2020 [2020] FWCFB 6301; (2020) 
301 IR 296 at [17].  
6 National Retail Association v Fair Work Commission [2014] FCAFC 118; (2014) 225 FCR 154 at [109]-[110]; 4 
yearly review of modern awards – Award stage – General Retail Industry Award 2020 [2020] FWCFB 6301; (2020) 
301 IR 296 at [17]. 
7 See, for example, 4 Yearly Review of Modern Awards – Penalty Rates [2017] FWCFB 1001; (2017) 265 IR 1 at 
[269].  
8 Shop, Distributive and Allied Employees Association v The Australian Industry Group [2017] FCAFC 161; (2017) 
253 FCR 368 at [33]-[34].  
9 Shop, Distributive and Allied Employees Association v National Retail Association & Anor (No 2) [2012] FCA 
480; (2012) 205 FCR 227 at [46].  
10 4 yearly review of modern awards – Award stage – General Retail Industry Award 2020 [2020] FWCFB 6301; 
(2020) 301 IR 296 at [22].  
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8. Additional considerations arise when the Commission is setting modern award minimum wages. 

Section 157(2) provides that the Commission may make a determination varying modern award 

minimum wages if satisfied that the variation is justified by work value reasons and making the 

determination outside of the system of annual wage reviews is necessary to achieve the modern 

awards objective. As Note 3 to s 157(1) records, if the Commission is setting modern award 

minimum wages, the minimum wages objective set out in s 284 also applies.  

9. The term “modern award minimum wages” is defined in s 284(3) of the FW Act as follows:  

(3) Modern award minimum wages are the rates of minimum wages in modern awards, 

including: 

(a)  wage rates for junior employees, employees to whom training arrangements apply 

and employees with a disability; and 

(b)  casual loadings; and 

(c)  piece rates. 

10. As such, modern award minimum wages are the “rates of minimum wages” set by modern awards. 

The application does not seek to alter the rates of minimum wages prescribed in clause 15.1 or 15.3 

of the Horticulture Award, nor does it seek to alter the level by reference to which any piecework 

rate is required to be set in clause 15.2(b). In those circumstances, the variations sought do not seek 

to set or vary the current rate of one or more modern award minimum wages for the purposes of s 

284(4) of the FW Act and the requirements of s 157(2) and the minimum wages objective are not 

applicable.  

 

Existing Award Provisions and Background 

11. In accordance with clause 4.1, the Horticulture Award covers employers throughout Australia in 

the horticulture industry and their employees in the classifications listed in Schedule A-

Classification Definitions. The “horticulture industry” is defined in clause 4.2 of the Award to 

mean:11  

4.2 Horticulture industry means:  

 
11 A number of particular industries are then excluded from the coverage of the Horticulture Award by clause 4.3. 
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(a) the sowing, planting, raising, cultivation, harvesting, picking, washing, packing, 

storing, grading, forwarding or treating of horticultural crops in connection with a 

horticultural enterprise; or  

(b) clearing, fencing, trenching, draining or otherwise preparing or treating land or 

property in connection with the activities listed at 4.2(a). 

12. Clause 15 is entitled “Minimum rates”. Clause 15.1(a) sets the classifications and minimum rates 

for an adult employee by reference to minimum weekly rates and minimum hourly rates. Clause 

15.3(a) sets minimum rates for junior employees by reference to a percentage of the adult rate. 

Clause 15.2 is entitled “Pieceworker rates” and provides as follows:  

15.2 Pieceworker rates  

(a) An employer and a full-time, part-time or casual employee may enter into an agreement 

for the employee to be paid a piecework rate. An employee on a piecework rate is a 

pieceworker.  

(b) The piecework rate fixed by agreement between the employer and the employee must 

enable the average competent employee to earn at least 15% more per hour than the 

minimum hourly rate prescribed in this award for the type of employment and the 

classification level of the employee. The piecework rate agreed is to be paid for all work 

performed in accordance with the piecework agreement.  

(c) The calculation of piecework rates in clause 15.2(b) for casual employees will include 

the casual loading prescribed in clause 11.3(a).  

(d) An agreed piecework rate is paid instead of the minimum rates specified in clause 15.  

(e) The following clauses of this award do not apply to an employee on a piecework rate:  

(i) Clause 13—Ordinary hours of work and rostering arrangements;  

(ii) Clause 18.3(c)—Meal allowance; and  

(iii) Clause 21—Overtime.  

(f) The employer and the individual employee must have genuinely made the piecework 

agreement without coercion or duress. 

(g) The piecework agreement between the employer and the individual employee must be 

in writing and signed by the employer and the employee.  
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(h) The employer must give the individual employee a copy of the piecework agreement 

and keep it as a time and wages record.  

(i) Nothing in this award guarantees an employee on a piecework rate will earn at least 

the minimum ordinary time weekly rate or hourly rate in this award for the type of 

employment and the classification level of the employee, as the employee’s earnings are 

contingent on their productivity.  

(j) For the purposes of the NES:  

(i) The base rate of pay for a pieceworker is the base rate of pay as defined in the 

NES.  

(ii) The full rate of pay for a pieceworker is the full rate of pay as defined in the 

NES. 

13. As such, clause 15.2(a) permits an employer and employee to enter an agreement for the employee 

to be paid a piecework rate. The piecework rate fixed by agreement must, to comply with clause 

15.2(b), enable the average competent employee to earn at least 15% more per hour that the 

minimum hourly rate. However, clause 15.2(i) provides that nothing in the award guarantees that 

an employee on a piecework rate will earn at least the minimum ordinary time weekly rate or hourly 

rate in the Award.  

14. The Horticulture Award was initially published by the Commission as part of the award 

modernisation process conducted under Part 10A of the Workplace Relations Act 1996 and 

continued under Schedule 5 of the Fair Work (Transitional Provisions and Consequential 

Amendments) Act 2009. The Full Bench of the then AIRC published the Horticulture Award 2010 

on 3 April 2009.12 As initially made by the Commission, clause 15.6 provided:  

15.6 In no case will a full-time, part-time or casual employee working under a piecework 

agreement be paid less than the prescribed ordinary rate payable to the employee for the 

hours of work performed. 

15. Subsequent to the initial publication of the Horticulture Award, the award modernisation request 

was varied to make specific reference to the payment of piece rates to casual employees in the 

horticulture industry. In Re Horticulture Award 2010 [2009] AIRCFB 966; (2009) 193 IR 163, the 

former Commission replaced clause 15.6 with a new clause substantially in its present form. The 

 
12 See Re Request for the Minister for Employment and Industrial Relations – 28 March 2009 [2009] AIRCFB 345; 
(2009) 181 IR 19.   
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reasoning of the Full Bench in relation to a guarantee minimum payment for pieceworkers (at [20]) 

was as follows:  

In relation to the first matter, the AWU submitted that the provision in cl.15.6 of the modern 

award that piecework employees receive a guaranteed minimum payment equal to the 

wage they would have earned for the hours actually worked should not be altered. We note, 

however, that there is no equivalent provision in the Horticulture Award 2000, or in any 

of the schedules to that award. As we have previously noted, that award is the main award 

in the industry and its provisions carry great weight. Furthermore, it appears to us that 

cl.15.6 is inconsistent with cl.50 of the consolidated request. We grant this part of the joint 

application. 

16. Accordingly, the reasons for excluding clause 15.6 of the Horticulture Award as initially published 

were the absence of an equivalent provision in old federal awards and the terms of the varied award 

modernisation request.  

17. The Commission elsewhere indicated that the provisions of the new modern award were generally 

in line with the relevant provisions of the Horticulture Industry (AWU) Award 2000 as it applied 

to Schedule A respondents.13 Clause 18.4 of the Horticulture Award 2000 provided:  

18.4 Piecework 

Piecework rates may be fixed by an employer and the employee at such rates as will enable 

the average employee working the ordinary hours prescribed by this award to earn at least 

12.5% above the prescribed time rate. Such rate will, when fixed, be paid in lieu of the said 

time rate. 

18. Similar provision was made with respect to what were referred to as Schedule B and C respondents 

in clause 15.5 of the Horticulture Award 2000. That award did not prescribe a guaranteed minimum 

rate for pieceworkers.  

 

Evidence as to Earnings of Pieceworkers and Composition of the Workforce 

19. The evidence derived from a series of reports prepared by parliamentary committees and regulatory 

agencies as well as academic research demonstrate that the pieceworker provisions of the 

 
13 Re Request for the Minister for Employment and Industrial Relations – 28 March 2009 [2009] AIRCFB 345; 
(2009) 181 IR 19 at [60]; Re Horticulture Award 2010 [2009] AIRCFB 966; (2009) 193 IR 163 at [6].  
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Horticulture Award are failing to achieve their protective purpose. In the absence of a guaranteed 

minimum payment for pieceworkers, the facility for an employee to be engaged on piecework rates 

has failed to ensure that employees have the opportunity to earn income above the minimum rates 

determined by the Commission and very frequently will earn substantially below minimum rates.  

20. The evidence as to the earnings of horticulture workers engaged on piecework rates is derived from 

a series of studies and investigations conducted over the last 5 to 10 years and is summarised in the 

Report of Dr Underhill. Relevant research includes the following:  

(a) Underhill, E. and Rimmer, M. (2016) ‘Layered vulnerability: Temporary migrants in 

Australian horticulture’, Journal of Industrial Relations 58 (5), 608-626 recorded the 

results of a major academic survey to collect data on pieceworker earnings in horticulture 

in Australia conducted during 2013 and 2014 and concluded that average earnings for 

pieceworkers were well below the earnings of hourly paid workers, well below the 

applicable minimum hourly rate and only around 60% of the amount an “average 

competent worker” would be expected to earn. The outcome of the study was summarised 

in the following table:14  

Table 3: Average hourly earnings for harvest workers, 2014 (n=278) 

Payment 
method 

Mean Median Minimum Maximum Standard 
Deviation 

Award 
minimum 

 
Paid by the hour 
(time wages) 
(n=158) 

 
$16.20 

 
$18.00 

 
$3.00 

 
$28.25 

 
4.833 

 
$16.87 

 
Paid piece rates 
(n=120) 
 

$11.69 $12.00 $2.00 $30.00 5.01 $19.40* 

t(276)= 7.589, p = 0.000  *average competent worker 

 

(b) Further research conducted for the Victorian Inquiry into the Labour Hire Industry and 

Insecure Work in 2017-2018 indicated that pieceworkers continued to be paid much less 

than hourly paid workers and well under both the award rate for hourly pay and the amount 

an “average competent worker” should be able to earn. The gap between pieceworkers and 

 
14 Underhill Report at [24].  
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hourly worker earnings had actually widened since 2014. The outcome of the further study 

was summarised as follows:15  

 Table 4: Average hourly earnings for harvest workers, 2018 (n=81) 

Payment 
method 

Mean Median Minimum Maximum Standard 
Deviation 

Award 
minimum 

 
Paid by the 
hour (time 
wages) (n=53) 

 
$21.03 

 
$22.13 

 
$10.00 

 
$26.00 

 
3.039 

 
$22.86 

 
Paid piece rates 
(n=28) 
 

 
$16.28 

 
$15.00 

 
$5.00 

 
$25.00 

 
5.63 

 
$26.29* 

 t(35.51)= 4.156, p = 0.000  *average competent worker 

 

(c) A National Disgrace: The Exploitation of Temporary Work Visa Holders reported the 

outcome of a Senate Committee inquiry concerning the exploitation of temporary visa 

workers. The report noted that research demonstrated that working holiday visa workers 

experienced very low rates of pay when paid piece rates and growers and contractors were 

able to pay piece rates that did not allow the average competent worker to earn an amount 

which approximates that set out in the Award.16 The report noted:17  

7.137 Nevertheless, the committee received evidence that points to a potential 

loophole in the Horticulture Award as opposed to the Poultry Award. Piece rates 

are allowed under the Poultry Award so long as there remains a requirement to 

ensure workers receive wages that equate to award minimums. By contrast, 

evidence to the committee indicated that no such safety net exists within the 

Horticulture Award. While the piece rate may provide an incentive that allows 

people to earn much more than the award, the committee is concerned that the 

piece rate may also mean that people working in the horticulture sector may earn 

much less than the award. 

(d) Harvest Trail Inquiry: A Report on workplace arrangements along the harvest trail 

published the results of a major investigation conducted by the Fair Work Ombudsman into 

 
15 Underhill Report at [26].  
16 Senate (2016) A National Disgrace: The Exploitation of Temporary Work Visa Holders, Education and 
Employment References Committee, Canberra, Commonwealth of Australia, p169.  
17 Senate (2016) A National Disgrace: The Exploitation of Temporary Work Visa Holders, Education and 
Employment References Committee, Canberra, Commonwealth of Australia, p198. 
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working arrangements on the harvest trail. The Ombudsman reported evidence of the 

misuse of piecework arrangements, including the absence of written piecework 

agreements, invalid piecework agreements or payment based on the output of a group of 

employees.18 The Ombudsman recorded that:19  

The FWO found that in a number of instances, employers were not paying the 

piecework rates prescribed by the Horticulture Award 2010 (Horticulture Award) 

or had failed to document the arrangements as required in a written piecework 

agreement.  

Currently, employers are not required to record hours worked by pieceworkers 

under the Horticulture Award and the Wine Industry Award 2010 (Wine Industry 

Award). Fair Work Inspectors also found workers rarely recorded their hours. 

This presented a further barrier to making accurate assessments of outstanding 

employee entitlements where piecework arrangements were found to be invalid 

and where Fair Work Inspectors believed that underpayments had occurred… 

(e) Berg, L. and Farbenblum, B. (2017) Wage Theft in Australia: Findings of the National 

Temporary Migrant Worker Survey reported the outcome of a survey of 4,322 temporary 

migrants about their employment experience. The key findings of the report included that:20  

Large-scale wage theft was prevalent across a range of industries, but the worst 

paid jobs were in fruit- and vegetable-picking and farm work.  

• Almost one in seven participants working in fruit- and vegetable-picking and 

farm work (15%) earned $5 per hour or less. Almost a third (31%) earned $10 per 

hour or less. 

(f) Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture 

Industry reported on the outcome of research conducted between 2016 and 2018 involving 

332 growers and 13 regional case studies involving interviews and focus groups. The 

findings included21:  

 
18 Fair Work Ombudsman (2018) ‘Harvest Trail Inquiry: A Report on workplace arrangements along the harvest 
trail’, Canberra, Commonwealth of Australia, p29.  
19 Fair Work Ombudsman (2018) ‘Harvest Trail Inquiry: A Report on workplace arrangements along the harvest 
trail’, Canberra, Commonwealth of Australia, p14-15.  
20 Berg, L. and Farbenblum, B. (2017) Wage Theft in Australia: Findings of the National Temporary Migrant 
Worker Survey, p6.  
21 Howe, J., Clibborn, S., Reilly, A., van den Broek, D. and Wright, C. F. (2019) Towards a Durable Future: 
Tackling Labour Challenges in the Australian Horticulture Industry, University of Adelaide, Adelaide, p97.  
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Finding #10: Although piece rates can be an important tool in encouraging and 

rewarding greater productivity, there is evidence of an inappropriate use of piece 

rates in the employment of WHMs.  

A key challenge with respect to piece rates is that the Horticulture Award stipulates 

that piece rates should allow a worker to earn 15% more than an ‘average 

competent worker’ being paid the relevant minimum hourly rate. The meaning of 

this term ‘average competent worker’ is subjective and can allow employers to set 

low rates.  

In the focus groups WHMs reported receiving as little as $1 per hour for piece rate 

work despite working at a consistent and steady rate. A reason for this low level 

of payment is that farmers and workers had very different perspectives on what 

was an appropriate and attainable level of productivity in setting a piece rate. 

(g) Surveys have also provided data on piece rate earnings in horticulture. An NUW survey of 

2017 asked 160 respondents what their lowest and highest piece rate earnings had been. 

For the lowest rate, 62% reported earnings between zero-$50 per day (maximum $6.25 per 

hour), and further 23% stated $51-100 per day (maximum $12.50 per hour). For the highest 

rate, 36% reported $51-100, and another 26% stated $101-150 per day (maximum $18.74 

per hour).22 A second survey of 655 workers in 2019 found the average hourly rate earnt 

by piece workers was $14.80 per hour and that over 64% earned less than the minimum 

casual hourly rate of pay.23 

(h) Dr Underhill summarised the research findings over recent years as follows:24  

In sum, all research findings confirm very low piece rate payments in the 

horticulture industry. Whilst the findings vary between surveys, all find most piece 

workers are earning well below the minimum rate set for hourly paid casual 

workers. Our two research projects showed an average hourly rate of $11.69 in 

2014, increasing to $16.28 per hour in 2018. The minimum paid in both surveys 

was $2.00 and $5 per hour respectively. In 2014, the maximum rate reported by 

respondents was $30 per hour, above the expectations of the “average competent 

 
22 National Union of Workers. (2018). Australian Horticulture, Labour Exploitation and Australia's International 
Labour Supply: How a broken visa system drives exploitation in Australia's fresh food 
economy. Melbourne: NUW 
23 National Union of Workers. (2019). Farm-workers speak out. Melbourne: National Union of Workers. 
24 Underhill Report at [37]. 

463

463



 - 13 - 

worker”. In 2018, the maximum rate of $25 did not reach the level that the 

“average competent worker” was expected to earn. Average piece rate earnings 

fall far short of average minimum hourly earnings; the work rate necessary for the 

‘average competent worker’ to earn 15% above the minimum hourly rate is 

unachievable for most; and the floor to piece rate payments is exceptionally low. 

21. The characteristics of the workforce are also relevant to the assessment of what is necessary to 

provide a fair and relevant safety net of terms and conditions. A number of features of the workforce 

are appropriate to note:  

(a) The size of the horticulture workforce is difficult to estimate due to the large number of 

transient workers, seasonality and an unquantifiable number of undocumented workers in 

the industry. ABS data suggests that that horticulture workforce is between 50,000 to 

70,000 workers albeit the workforce numbers are volatile, changing by as much as 10,000 

employees from quarter to quarter.25  

(b) The proportion of casual employees recorded in ABS data varies between around 35% and 

50% again with a high degree of volatility from quarter to quarter. However, ABS statistics 

are likely to underestimate both the total workforce and the proportion of casual employees 

in horticulture given the transient and seasonable nature of the workforce and the number 

of undocumented workers.26  

(c) There is no official data on the number of workers in horticulture who are engaged on 

piecework arrangements. The Fair Work Ombudsman found approximately one third of 

employers paid piece rates and other studies suggested at least 30% and 40% of employees 

were on piece rates. Online surveys have suggested the proportion of employees on piece 

rates may be much higher.27  

(d) Temporary migrant workers make up a significant proportion of the horticulture workforce, 

including many undertaking work on the working holiday visa program as a result of 

encouragement to work in horticulture for 88 days during their first year to qualify for a 

second year visa. Temporary migrant workers are frequently poorly informed about their 

employment rights, may have limited English language skills and be vulnerable to 

exploitation.28  

 
25 Underhill Report at [13]-[14].  
26 Underhill Report at [14]-[15].  
27 Underhill Report at [22]. 
28 Underhill Report at [16]-[17].  
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(e) There has been a radical increase in the proportion of overseas workers, including working 

holiday makers, working in horticulture since the early 2000s. Until the 1990s, the 

workforce consistent primarily of Australian residents, including permanent itinerant 

workers, local farm labour, urban workers speding their holidays undertaking harvesting 

work or semi-skilled rural workers. By 2019, it was estimated that 57% of casual and 

contract workers across a range of horticultural crops were from overseas.29  

(f) Along with the changing composition of the workforce, there has been a shift away from 

farmers hiring workers directly. Until the 2000s, horticulture workers were predominantly 

hired directly by farmers, but over time labour hire operators have emerged as major 

employers of labour in the industry. Research indicates that workers employed by labour 

hire contractors generally receive lower wages, less reliable employment and experience 

harsher employment conditions compared to workers engaged directly by farmers.30  

 

Absence of a Fair and Relevant Safety Net  

22. The present provisions of the Horticulture Award dealing with pieceworkers fail to provide a fair 

and relevant minimum safety net of terms of conditions and the variations sought are necessary to 

achieve the modern awards objective. The evidence strongly supports the conclusion that the 

piecework provisions do not ensure adequate minimum conditions are maintained in the absence 

of provision for a minimum guaranteed payment having regard to the following considerations:  

(a) Firstly, the various government reports and academic studies referred to above 

overwhelmingly demonstrate that the majority of workers in horticulture who are paid 

piecework rates receive well below the minimum hourly rates of pay in the Horticulture 

Award and below the national minimum wage. The 2014 study by Underhill and Rimmer 

found that the average hourly earnings of pieceworkers was $11.69 per hour where the 

minimum award rate was $16.87 per hour and an average competent employee should have 

been earning $19.40 per hour. The further study in 2018 found that the average hourly 

earnings of pieceworkers was $16.28 per hour where the minimum award rate was $22.86 

and an average competent employee should have been earning $26.29. Other studies 

support these results. The absence of the guaranteed minimum payment has resulted in a 

significant proportion of employees receiving grossly below the minimum rate set by the 

 
29 Underhill Report at [12].  
30 Underhill Report at [18]-[19].  

465

465



 - 15 - 

Horticulture Award. The Horticulture Award is failing to provide a fair and relevant safety 

net for pieceworkers.  

(b) Secondly, clause 15.2(b) is intended to operate as a protective provision31 and to ensure 

that pieceworkers have the opportunity to earn well above the minimum hourly rate of his 

or her type of employment and classification. The evidence demonstrates that the 

protection is insufficient and simply not working. Furthermore, clause 15.2(b) relies on an 

assessment of what piecework rate is necessary to enable an “average competent 

employee” to earn 15% more than the minimum hourly rate. An assessment of what 

piecework rate will achieve that objective will be complex, subjective and difficult to 

enforce. Clause 15.2(b), together with a bald statement in clause 15.2(f) that a piecework 

agreement must be made without coercion or duress, is inadequate as the sole protective 

measure to ensure that piecework rates are not utilised in a manner intended to, or having 

the effect of, undermining the minimum rates set by the Horticulture Award.  

(c) Thirdly, the operation of clause 15.2(a) and (b), and clause 15.2(f), relies on there being a 

realistic capacity for the employer and employee to reach a genuine agreement on a 

piecework rate that will enable the employee to earn at least 15% more than the applicable 

minimum hourly rate. The horticulture workforce is commonly transient with a high level 

of temporary migrant workers. The workers frequently have limited English language 

skills, are poorly informed about their employment conditions and Australian law and are 

vulnerable to coercion and duress including as a result of isolation, financial pressures and 

visa conditions. The characteristics of the workforce makes it inherently unlikely that a 

system reliant upon genuine agreements being reached between employers and employees 

will be adequate. A readily ascertainable guaranteed minimum payment is necessary to 

ensure the safety net is maintained. 

(d) Fourthly, the judgment of the majority of the Full Federal Court in Fair Work Ombudsman 

v Hu [2019] FCAFC 133; (2019) 289 IR 240 revealed a deficiency in the safety net 

provided by what is now clause 15.2 of the Award. The majority found that, if an employer 

and employee enter into a piecework agreement under clause 15.2(a), the employee does 

not have the benefit of the weekly or hourly rates in what is now clause 15.1 even if the 

piecework rate does not comply with clause 15.2(b).32 The consequence of that 

construction is that a piecework agreement which contravenes the requirement to ensure 

 
31 As acknowledged in Fair Work Ombudsman v Hu [2019] FCAFC 133; (2019) 289 IR 240 at [24].  
32 Fair Work Ombudsman v Hu [2019] FCAFC 133; (2019) 289 IR 240 at [27]-[30].  
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that a pieceworker is able to earn at least 15% more than the applicable minimum hourly 

rate is nonetheless effective in avoiding the minimum hourly rates. A claim alleging merely 

a contravention of clause 15.2(b) in the making of the piecework agreement would be 

complex and uncertain and the interpretation is an impediment to the ready enforcement of 

the Horticulture Award for pieceworkers.  

(e) Fifthly, a number of other awards, including in industries not dissimilar to the horticulture 

industry, contain piecework provisions which include a guaranteed minimum payment as 

a mechanism to ensure that piecework provisions do not permit erosion of the safety net. 

In particular, the following award provisions provide for a guaranteed minimum payment 

for pieceworkers:  

Building and Construction General On-site Award 2010: clause 19.6(e);  

Silviculture Award 2020: clause 15.2(a) and (b); 

Sugar Industry Award 2020: clause 17.3(a) and (b); and 

Wool Storage, Sampling and Testing Award 2010: clause 16.3(d).  

This model of imposing a guaranteed minimum payment for pieceworkers to provide an 

appropriate safety net and prevent abuse should be followed in the Horticulture Award.  

23. The decision of the former Commission in Re Horticulture Award 2010 [2009] AIRCFB 966; 

(2009) 193 IR 163 does not stand in the way of acceptance of the application. In that matter, the 

Full Bench removed from the published award a provision (then clause 15.6) which would have 

provided that an employee working under a piecework agreement could not be paid less that the 

prescribed ordinary rate payable for the work performed. However, it is appropriate and overdue 

for that issue to be reconsidered in light of the following considerations:  

(a) Firstly, the evidence which has become available over the period since 2009 convincingly 

demonstrates that the current pieceworker provisions have not been successful in achieving 

the purpose of ensuring that pieceworker agreements provide employees with earnings in 

excess of the minimum rates prescribed by the Award. The various reports and academic 

studies referred to above make clear that the pieceworker provisions have failed to provide 

a fair and relevant safety net of terms and conditions for employees covered by the Award 

and have permitted exploitation and substandard terms and conditions of employment to 

persist.  

(b) Secondly, the decision of the Full Bench of the former Commission was undertaken as part 

of the award modernisation process involving rationalising the provisions of a range of 
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awards and NAPSAs.33 The outcome was the result of the Commission’s assessment of 

pre-existing federal award provisions and its understanding of the requirements of the 

consolidated award modernisation request. The decision does not represent an independent 

assessment by the Commission, based on evidence and submissions, of what was necessary 

to provide a fair and relevant safety net in the horticulture industry.34  

(c) Thirdly, the judgment of the majority of the Full Federal Court in Fair Work Ombudsman 

v Hu [2019] FCAFC 133; (2019) 289 IR 240 changed the understanding of the operation 

of the pieceworker provisions of the Horticulture Award. The effect of the judgment of the 

majority is that an employee who does not receive a properly determined piecework rate 

under clause 15.2 is not entitled to the benefit of the minimum weekly or hourly rates of 

pay in clause 15.1.35 For the reasons given by Bromberg J (in dissent), it is not to be readily 

accepted that this was the operation intended by the Full Bench.36  

(d) Fourthly, the nature of the workforce in the horticulture industry has changed significantly 

over recent decades such that historical award provisions can no longer be confidently 

treated as an appropriate standard. In particular, the rapid increase in the proportion of 

overseas workers and the emergence of labour hire contractors as major employers in the 

industry since the early 2000s increases the need for the Horticulture Award to provide 

proper protections for pieceworkers.  

24. For these reasons, the variations sought should be made to ensure that the Horticulture Award 

provides for a fair and relevant safety net of terms and conditions for employees working under 

piecework arrangements.  

 

Section 134 Considerations 

Relative Living Standards and Needs of the Low Paid (s 134(1)(a)) 

25. Employees covered by the Horticulture Award are likely to be low paid. The weekly and hourly 

rate for a Level 1 employee is set at the same level as the national minimum wage, being $19.84 

per hour or $753.80 per week. The indicative tasks for a Level 1 employee include “fruit or 

 
33 As described by the Full Bench in Re Horticulture Award 2010 [2009] AIRCFB 966; (2009) 193 IR 163 at [6].  
34 Re Horticulture Award 2010 [2009] AIRCFB 966; (2009) 193 IR 163 at [20].  
35 Fair Work Ombudsman v Hu [2019] FCAFC 133; (2019) 289 IR 240 at [27]-[30].  
36 See, particularly, Fair Work Ombudsman v Hu [2019] FCAFC 133; (2019) 289 IR 240 at [84]-[85] and [93].  

468

468



 - 18 - 

vegetable picking, thinning or pruning”.37 Providing for guaranteed minimum earnings for 

pieceworkers will ensure that piecework arrangements cannot result in employees being paid less 

than the national minimum wage and properly take into account relative living standards and the 

needs of the low paid. This factor strongly favours the making of the variations sought.  

 

Need to Encourage Collective Bargaining (s 134(1)(b)) 

26. The characteristics of the horticulture workforce are such that many employees are low paid, in 

precarious forms of employment and likely to be transient and vulnerable workers. Enterprise 

bargaining is not a significant feature of the industry and many employees are unlikely to be in a 

position to effectively collectively bargain with their employer. Employees are likely to lack the 

time, resources or skills to organise with fellow employees, develop proposals or put demands to 

management.  

27. The focus of the consideration referred to in s 134(1)(b) is on whether the relevant provision is 

likely to positively encourage collective bargaining.38 At present, there is little incentive for 

employers to engage in collective bargaining in circumstances in which the piecework 

arrangements permit employees to drive down labour costs without engaging in bargaining. Whilst 

some of the features of the industry that hinder collective bargaining are likely to persist, the 

variations sought have some potential to encourage collective bargaining.  

 

Need to Promote Social Inclusion through Workforce Participation (s 134(1)(c)) 

28. Section 134(1)(c) requires that the Commission take into account “the need to promote social 

inclusion through increased workforce participation”. The use of the conjunctive “through” 

indicates that, in the context of s 134(1)(c), social inclusion is a concept to be promoted “through 

increased workforce participation”, that is, obtaining employment is the focus of s 134(1)(c).39  

29. It is commonly claimed that the horticulture industry suffers from labour shortages, although there 

is debate as to the extent this is true.40 To the extent that the horticulture industry struggles to attract 

 
37 Schedule A, clause A.1.3.  
38 4 yearly review of modern awards – Award stage – General Retail Industry Award 2020 [2020] FWCFB 6301; 
(2020) 301 IR 296 at [91].  
39 Re 4 Yearly Review of Modern Awards — Penalty Rates [2017] FWCFB 1001; (207) 272 IR 1 at [179].  
40 See, for example, Campbell, I. (2019) ‘Harvest Labour Markets in Australia: Alleged Labour Shortages and 
Employer Demand for Temporary Migrant Workers’ Journal of Political Economy No. 84, 46-88.  
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a local workforce and relies on temporary overseas workers, the proposed variations have the 

potential to promote social inclusion through increased workforce participation. The reduction in 

the potential for inadequate piecework arrangements to lead to labour exploitation and substandard 

earnings for employees may attract workers to seek employment in the industry and thereby 

increase workforce participation.  

 

Need to Promote Flexible Modern Work Practices and Efficient and Productive Performance of 
Work (s 134(1)(d)) 

30. There is no reason to believe that a guaranteed minimum rate of earnings for pieceworkers would 

impede the efficient and productive performance of work. The proposed variation does not seek to 

remove the capacity of an employer to engage an employee under a piecework agreement. To the 

extent that the incentive provided by piecework arrangements assists productivity, it will remain 

open to an employer to reach agreement with an employee to be paid piecework rates to provide an 

incentive to earn above the minimum hourly rate. 

31. There is some potential that provision for guaranteed minimum earnings for pieceworkers will 

promote modern flexible work practices. The evidence suggests that the current pieceworker 

arrangements permit piece rates to be used as a method to drive down labour costs. A requirement 

to pay pieceworkers at least the minimum award rates of pay may have the effect of encouraging 

the adoption of other flexible work practices to improve efficiency and productivity.  

 

Need for Additional Remuneration for Overtime, Unsocial Hours, etc (s 134(1)(da)) 

32. The proposed variations do not directly address the need to provide additional remuneration for 

working overtime, unsocial, irregular or unpredictable hours, weekends or public holidays or shifts. 

However, it is noted that clause 15.2(e) provides that those provisions dealing with ordinary hours 

of work, rostering arrangements, meal allowances and overtime do not apply to employees on a 

piecework rate. The evidence indicates piecework arrangements commonly do not satisfy the 

requirement in clause 15.2(b). The insertion of a guaranteed minimum payment for pieceworkers 

will assist in ensuring that the pieceworker rate provisions are only utilised for genuine piecework 

agreements which provide the capacity for an employee to earn an income that will compensate for 

other benefits foregone, including with respect to overtime, unsocial, irregular or unpredictable 

hours and weekend or public holiday work.  
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Equal Remuneration (s 134(1)(e)) 

33. There is no evidence that the principle of equal remuneration for work of equal or comparable value 

is a relevant factor.  

 

Impact on Business and Regulatory Burden (s 134(1)(f)) 

34. There is no reason to conclude that the variations sought would have any significant impact on 

business, including through reducing productivity or increasing employment costs of workers 

covered by the Horticulture Award. To the extent it may be suggested any increased employment 

costs should result in the rejection of the application, the suggestion should be rejected given the 

following considerations:  

(a) Firstly, clause 15.2(b) requires that the piecework rate be fixed so as to enable the average 

competent employee to earn at least 15% more per hour than the prescribed minimum 

hourly rate of pay. Accordingly, the employment cost for a worker on piecework rate 

should, if fixed properly under clause 15.2(b), generally be higher than for employees being 

paid on weekly or hourly rates. Any substantial or persistent increase in employment costs 

could only arise in the event that the piecework rate is fixed in a manner that contravenes 

clause 15.2(b), namely, does not permit an averagely competent employee to earn at least 

15% more per hour than the minimum hourly rate.  

(b) Secondly, the proposed variation does not seek to remove the capacity of an employer to 

engage an employee under a piecework agreement. To the extent that the incentive 

provided by piecework arrangements assists productivity, it will remain open to an 

employer to reach agreement with an employee to be paid piecework rates to provide an 

incentive to earn above the minimum hourly rate. In the event that an employee persistently 

or without reasonable excuse fails to perform to the standard of an averagely competent 

employee, the employer could (if justification existed) warn, discipline or cease to engage 

the employee. There is no basis to conclude that productivity would be reduced.  

35. The variations sought will impose some additional regulatory burden on employees engaging 

employees under a pieceworker agreement through the requirement to record hours of work and a 

calculation of the minimum payment which would have been required to be made at the minimum 
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rate for the employee’s classification and type of employment. The requirements otherwise 

imposed by s 535(1) of the FW Act and the Fair Work Regulations 2009 require that pay records 

include the number of hours worked only in the case of employees who are paid at a hourly rate of 

pay. 41  

36. However, the extent of any increased regulatory burden would, at most, be slight and does not 

represent a persuasive factor in the assessment of the application given the following 

considerations:  

(a) Firstly, an employer engaging employees on piecework rates is already required by clause 

15.2(b) of the Horticulture Award to ensure that the piecework rate enables the average 

competent employee to earn at least 15% more per hour than the minimum hourly. As a 

practical matter, the employer would need to maintain records of hours worked and pay 

received by employees to demonstrate compliance with that obligation.  

(b) Secondly, other modern awards which provide for the payment of piecework rates but 

provide for a guaranteed minimum payment by reference to the minimum hourly or weekly 

rates of pay and allowances necessarily require that an employer to maintain records of 

hours and time worked by employees being paid piecework rates and to conduct a 

comparison between the entitlements of each employee under alternative payment 

arrangements. That includes awards covering similar industries such as sugar, silviculture 

and wool. The Commission, in making those awards, has not regarded the requirement to 

maintain such records as imposing an unreasonable burden.  

(c) Thirdly, the Horticulture Award itself does not regard the imposition of a requirement to 

maintain records of an alternative payment arrangement as an unreasonable burden. Clause 

17.2 requires that an annualised wage be no less than the amount the employee would have 

received under the award for the work performed (clause 17.2(a)), that the employer must 

calculate the amount of remuneration that would have been payable under the award each 

year and compare it with the annualised wage (clause 17.2(b)) and that the employer keep 

a record of starting and finishing times and breaks for the purposes of making that 

calculation (clause 17.2(c)).  

 
41 Fair Work Regulations 2009, reg 3.46(3)(b).  
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37. For these reasons, there is no basis to conclude that there would be any impact on business through 

increased employment costs, reduction in productivity or increased regulatory burden that would 

dissuade the Commission from making the variations sought.  

 

Simple, Easy to Understand, Stable and Sustainable Modern Award System (s 134(1)(g)) 

38. The variations sought will improve the contribution of the Horticulture Award to the objective of 

maintaining a simple, easy to understand, stable and sustainable modern award system. At present, 

clause 15.2(a) and (b) require an employer and employee to reach agreement as to the piecework 

rate which must enable an averagely competent employee to earn at least 15% more than the 

applicable minimum hourly rate. Employees will commonly not have the information or experience 

to engage in any meaningful assessment of whether the piecework rate offered by an employer 

complies with the Horticulture Award.  

39. The difficulties likely to be encountered in meaningfully applying clause 15.2(b) are accentuated 

by the common characteristics of the workforce being frequently vulnerable, with little or no 

bargaining power and with limited English language skills or experience in Australian workplace 

relations. Particularly given the characteristics of the workforce, the present provisions dealing with 

pieceworker rates are not simple, easy to understand or stable. The proposed variations would 

provide a certain and easily calculated guaranteed minimum payment for pieceworkers which 

would assist in making the Horticulture Award comprehensible and easier to apply.  

 

Impact on Employment Growth, Inflation and the National Economy (s 134(1)(h)) 

40. Section 134(1)(h) requires consideration of “the likely impact of any exercise of modern award 

powers on employment growth, inflation and the sustainability, performance and competitiveness 

of the national economy”. The requirement is that the Commission take into account the likely 

impact of any exercise of modern award powers on “the sustainability, performance and 

competitiveness of the national economy” and focuses on the aggregate (as opposed to sectorial) 

impact of an exercise of modern award powers.42 There is no reason to believe that the proposed 

variations to provide a guaranteed minimum earnings for horticulture workers on piecework rates 

would have any identifiable impact on the national economy. This factor is neutral.  

 
42 Re 4 Yearly Review of Modern Awards — Penalty Rates [2017] FWCFB 1001; (207) 272 IR 1 at [228]-[229].  
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Mark Gibian SC 

Counsel for the Australian Workers’ Union 

Dated: 19 March 2021 
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REPORT ON PIECE RATES IN THE AUSTRALIAN HORTICULTURE INDUSTRY 

EXPERT OPINION PROVIDED BY DR. ELSA UNDERHILL 

 

1. My name is Elsa Margaret Underhill of Deakin University and I reside at 30 Ramsden Street, 

Clifton Hill Victoria. I am an academic by profession. I have read the Harmonised Expert 

Witness Code of Conduct and agree to be bound by it.  

 

QUALIFICATIONS AND EXPERIENCE 

2. I hold the following qualifications: Bachelor of Commerce (Melb), Master of Commerce (Melb) 

and Doctor of Philosophy (UNSW). I am a member of the Association of Industrial Relations 

Academics of Australia and New Zealand (former past President); the Industrial Relations 

Society of Victoria (former Vice-President); and the Association of Certified Practising 

Accountants of Australia. 

 

3. I have over 30 years’ experience as an academic. Until 2018 I was a Senior Lecturer in the 

Department of Management, Faculty of Business and Law at Deakin University in Melbourne. 

I have designed and taught subject in human resource management, industrial relations, 

occupational health and safety (OHS) management, labour economics and organisational 

behaviour at undergraduate and post-graduate level.  I am currently a Visitor in the 

Department of Management at Deakin University.  

 

4.  My major research areas are the employment and OHS aspects of temporary migrant labour 

and labour hire employment, and worker representation in the building industry. My 

submissions to inquiries on Temporary Migrant Workers, and the licensing of labour hire 

employers have been recognised in the Final Reports and Recommendations of the the 

Australian Senate 2016 Report A National Disgrace: The Exploitation of Temporary Work Visa 

Holders, the Victorian Enquiry into the Labour Hire Industry and Insecure Work, and the 

Queensland Parliamentary Inquiry into the Practices of the Labour Hire Industry in Queensland 

(I was invited to make a written and verbal submission).   
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5. My expertise in labour hire employment has been recognised by government OHS and other 

agencies. I completed a report on labour hire employment and occupational injuries for 

WorkSafe Victoria which has been cited in the Productivity Commission’s report on National 

Workers’ Compensation and Occupational Health and Safety Frameworks in 2004; the 

Victorian government’s Maxwell review of the Occupational Health and Safety Act (Victoria) 

1985 in 2004; the Final Report of the Commonwealth Government’s House of Representatives 

inquiry into labour hire employment and independent contracting in 2005 (where it was 

included in the submission by the Queensland government); and in the Hanks Final Report of 

the Review of the Accident Compensation Act in Victoria in 2008. I have also completed 

commissioned research for the Queensland Government on the Safe Placement of Agency 

Workers (in 2010). That research included focus groups of more than 60 labour hire agencies 

and hosts located throughout Queensland, and included recommendations which have been 

implemented by WorkSafe Queensland.  My research was cited extensively in the Victorian 

Inquiry into the Labour Hire Industry and Insecure Work, Final Report (2016), and the 

Queensland Parliament’s Final report into the practices of the labour hire industry in 

Queensland (2016).  My expertise in labour hire employment provides a strong foundation for 

understanding employment practices in horticulture.  

 

6. In 2013/14 I conducted the first major research project on employment conditions and OHS 

of Working Holiday Makers (Visa 417) in harvesting work across Australia (with Prof. M. 

Rimmer). We interviewed farmers, hostel owners, labour-hire contractors, employment 

agency staff, union officials and OHS Government agency staff; we held nine focus groups (64 

attendees) of farm workers drawn from 14 countries, in three states and territories; and we 

conducted an online survey of harvest workers throughout Australia, with 303 useable 

responses.  That research has been published in the Journal of Industrial Relations (Underhill 

& Rimmer, 2016), Policy and Practice in Health and Safety (Underhill & Rimmer, 2015), Sage 

Research Methods Cases (Underhill & Rimmer, 2019), Journal of Business Ethics (Underhill et 

al. 2018) and Relations Industrielle (Underhill & Rimmer, 2017).  It has been widely cited in 

international peer reviewed journals such as International Journal of Health Services, 

Geographical Research, Economic & Industrial Democracy, International Migration, Sociologia 

Ruralis, Theoretical Criminology, International Journal of Comparative Labour Law and 

Industrial Relations, and Occupational and Environmental Medicine.  It has been cited in the 

Australian Senate Report A National Disgrace: The Exploitation of Temporary Work Visa 

Holders (2016), and the Victorian Inquiry into the Labour Hire Industry and Insecure Work, Final 
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Report (2016).  This research project collected substantial data on wages and employment 

conditions experienced by harvest workers in Australia.  I draw upon the findings from this 

project (designated Research Project 1) in this report.  

 

7. In 2018 I conducted (with Prof. M. Rimmer, Assoc Prof. S. Yi and Ms. S. Huang) a major 

research project on how temporary migrant workers access information about their 

employment rights, for the Victorian Government. We held four focus of temporary migrant 

workers in metropolitan and regional Victoria (32 participants) and conducted an online multi-

lingual survey of 416 temporary migrants across Australia. This project focused primarily upon 

the use of social media, but also included data on wages paid to harvest workers throughout 

Australia. I draw upon the findings from this project (designated Research project 2) in this 

report.  

 

8. My expertise in temporary migrant workers and horticulture working conditions has been 

recognised by government agencies, evident in the successful competitive tendering with the 

Victorian Government for Research Project 2, and invitations to participate in consultations 

for the Federal Government’s Migrant Worker Taskforce and the Victorian Government’s 

enquiry into Labour Hire Employment and Insecure Work. I have been invited to present my 

research into Working Holiday Makers’ (WHMs) and harvesting work at the University of 

Quebec and Montreal, the University of Cardiff, and multiple workshops and conferences at 

the Universi of Sydney and Monash University.  

 

NATURE OF THE EXPERT ADVICE REQUESTED 

9. The AWU commissioned me to provide an Expert Report, the scope of which covers the 

following: 

 

(a) The composition of the workforce in the horticulture industry, including the number 

  of employees working in the industry and the proportion of employees engaged on a 

  casual basis; and  

(b)   The average earnings of employees engaged as pieceworkers in the horticulture 

 industry.  
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10. This report is structured as follows: Part A presents data on the size and composition of the 

horticulture workforce, drawing primarily upon Australian Bureau of Statistics (ABS) data; Part 

B presents data on piece rates paid to horticulture workers drawing upon my research data, 

supplemented by other academic and trade union research; and Part C draws upon my 

research to identify the OHS risks associated with piece rates in horticulture. I present my 

conclusions in Part D. 

 

 A. WORKFORCE COMPOSITION 

11. The horticulture industry is defined in the Horticulture Award 2020 (Clause 4.2) as: 

(a) the sowing, planting, raising, cultivation, harvesting, picking, washing, packing, storing, 

grading, forwarding or treating of horticultural crops in connection with a horticultural 

enterprise; or  

(b) clearing, fencing, trenching, draining or otherwise preparing or treating land or 

property in connection with the activities listed at 4.2(a).  

 

The award specifies that the Horticulture Industry does not mean: 

(a) the wine industry; (b) silviculture and afforestation; (c) sugar farming or sugar cane 

growing, sugar milling, sugar refining, sugar distilleries and/or sugar terminals; (d) any 

work in or in connection with cotton growing or harvesting; cotton ginneries and 

associated depots; cotton oil mills and the extraction of oil from seed; or (e) plant 

nurseries.  

 

12. The composition of the horticulture workforce has changed dramatically over the past twenty 

years.  Until the late 1990s, the workforce consisted predominantly of Australian residents 

including ‘permanent’ itinerant workers, local farm labour, working class urban workers who 

spent their holidays harvesting, and semi-skilled rural workers who abandoned their regular 

work for higher paid harvesting work in peak picking periods.  By the early 2000’s, overseas 

workers (working holiday maker [WHM] visa holders) had also entered the labour market. By 

2006, the workforce was estimated to be 40-50% permanent itinerants, 20-30% WHMs, 15-

25% Australian resident retirees, with the remainder a mix of Australian travellers and 

students (Hanson & Bell, 2007).  Accompanying the entry of WHMs was a decline in wages 

and conditions which impacted most on permanent itinerants, whose numbers declined 

significantly.  In 2005, following a severe shortage of farm labour, the Federal government 
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amended the WHM visa to encourage overseas workers to perform harvesting work – by 

offering a second WHM visa if 88 days of specified work (mostly rural) was completed in the 

first year of their stay in Australia (Underhill & Rimmer, 2016).  A third year visa was introduced 

in 2019 for WHMs that have worked 6 months in the same specified work.  This incentive has 

dramatically changed the composition of the horticulture workforce. The Australian Bureau 

of Agricultural and Resource Economics and Sciences (ABARES) estimates that in February 

2019, 57% of casual and contract workers across a range of horticulture crops (fruit, grape and 

nut farms) were from overseas (NALAC, 2021).  

 

13. Estimating the size of the horticulture workforce is difficult due to the large number of 

transient workers, seasonality, and an unquantifiable number of undocumented workers in 

the industry.  The data presented in Table 1 draws upon the ABS sub-industry 

 classifications of Mushroom and Vegetable (undercover & outdoors), and Fruit and Tree Nut 

Growing. The Latter includes grape, kiwifruit, berry, apple and pear, stone and citrus fruit, 

 olive growing and all other fruit and tree nuts. Together, these classifications match the award 

definition of Horticulture. Table 1 provides the quarterly data on total workforce, and the 

number and percentage of casual workers employed in the horticultural workforce since 

August 2014. Quarterly data is provided as it shows the volatility in employment numbers.   
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 Table 1: Horticultural workforce 2014-2020. 

Date Total Workforce Casuals 
Casuals 

% 

1/11/2020 64,551 23,492 36.39% 

1/08/2020 67,189 27,359 40.72% 

1/05/2020 51,979 20,704 39.83% 

1/02/2020 58,736 22,738 38.71% 

1/11/2019 57,948 20,890 36.05% 

1/08/2019 56,865 17,530 30.83% 

1/05/2019 50,816 14,771 29.07% 

1/02/2019 51,456 11,513 22.37% 

1/11/2018 47,675 21,390 44.87% 

1/08/2018 57,354 21,455 37.41% 

1/05/2018 59,700 25,884 43.36% 

1/02/2018 62,188 25,090 40.35% 

1/11/2017 57,951 24,845 42.87% 

1/08/2017 63,201 28,659 45.35% 

1/05/2017 56,889 24,862 43.70% 

1/02/2017 57,856 27,510 47.55% 

1/11/2016 49,275 18,489 37.52% 

1/08/2016 42,413 17,758 41.87% 

1/05/2016 51,515 26,887 52.19% 

1/02/2016 55,154 21,523 39.02% 

1/11/2015 58,751 18,651 31.74% 

1/08/2015 48,661 14,235 29.25% 

1/05/2015 40,328 17,975 44.57% 

1/02/2015 35,226 12,939 36.73% 

1/11/2014 39,586 13,624 34.41% 

1/08/2014 50,356 18,459 36.66% 

 Source: ABS Labour Force, Australia, Unpublished data. 

 

14. It can be seen that the workforce numbers are highly volatile, changing by as much as 10,000 

employees from quarter to quarter. Casual employees make up a significant proportion of the 

workforce, averaging 39% of the workforce over the period, and peaking at just over half of 

the workforce in May 2015. Chart 1 shows the number of permanent and casual employees 

for the same period, demonstrating the high degree of volatility in employment for both 

groups of employees.  The number of casual employees follows the same growth pattern as 
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permanent employees with the exception of 2019 through to mid-2020 when the number of 

casuals dropped in contrast to the relatively steady number of permanent employees.  

 

 Chart 1: Horticultural Workforce Employment Status 2014-2020 

  Source: ABS Labour Force, Australia, Unpublished data. 

         

15. The ABS statistics, however, are likely to underestimate both the total workforce and 

proportion of casual employees in horticulture.  As observed in paragraph 12, temporary 

migrant workers make up a significant proportion of the horticulture workforce, and are 

predominantly employed on a casual basis. WHMs are encouraged to work in horticulture for 

88 days during their first year in Australia, to qualify for a second-year visa (a third year has 

recently been added to the WHM visa program, but is not included in current data). Table 2 

shows the number of working holiday makers (WHMs) who have received a second-year visa 

since 2014-15. Temporary migrant workers are also employed under the Seasonal Worker 

Programme, but their numbers  are too low to count for this report.   
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 Table 2: 2nd year 417 Visa holders 2014/15 – 2018/19 

Year 

 

2nd year WHM visa 
holders1 

2019-20 28,316 

2018-19                    37,418 

2017-18 32,828 

2016-17 34,097 

2015-16 36,264 

2014-15 41,339 

Source: Department of Immigration and Border Protection. Working Holiday Maker Visa Programme 

Report, Canberra: Australian Government, Various years. 

 

16. Approximately 95% of WHMs with a second-year visa achieved eligibility by working 88 days, 

in their first twelve months, in agriculture. In addition, a number of WHMs work in agriculture 

but fail to achieve 88 days employment, thereby being ineligible for the second-year visa. 

Research consistently finds almost all WHMs are employed as casual employees. The high 

degree of mobility, and often short-term employment of WHMs impedes an accurate count 

of their employment numbers in horticulture, which is important given their substantial 

numbers.  They are likely to be understated in official data. ABARES, for example, states that 

in February 2019, around 63,000 overseas workers were employed in horticulture (with 

56,000 Australian seasonal workers) (ABARES, 2020). In addition, an estimated 60,000 

workers are on Temporary Protection Visas, or undocumented, and working as casuals in 

horticulture (NUW, 2018); they are also unlikely to be fully counted in official employment 

statistics.  In sum, the ABS statistics provide an estimate of the minimum workforce size, but 

the total workforce is likely to be substantially larger.  

 

17. Based on ABARES estimates provided above, the majority of seasonal horticulture workers are 

temporary migrant workers, predominantly WHM visa holders. Data from the Department of 

Home Affairs Working Holiday Maker visa program reports show that around 40% of second 

year WHM visas are granted to Asians (Taiwanese, South Korean, Japanese and Hongkongers).  

It is important to note that whilst most WHM visa holders come from countries where the 

mother tongue is not English, the visa does not require an understanding of the English 

language. A significant minority of WHMs have a poor grasp of English. Our 2018 survey for 
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the Victorian government (Project 2) found 26% of Asian, and 3% of European Union (EU) 

respondents struggled to understand written English, and another 2% could not understand 

written English at all.  Just over half (52%) of Asians, and 17% of EU respondents said they can 

understand written English moderately well.  Consequently, they relied upon inaccurate 

information from peers when seeking advice about their employment rights (Underhill et al. 

2019/20).  These workers are highly vulnerable to exploitation. They are poorly informed 

about their employment entitlements, and processes for enforcing their employment rights. 

The National Agriculture Labour Advisory Committee has recently recognised the vulnerability 

of these workers to exploitation, and recommended compulsory in person, multilingual 

induction to increase their understanding of their employment rights (NALAC, 2021).  A lack 

of comprehension of written English is important given the Horticulture Award provision for 

piece rate agreements. The Horticulture Award 2020 specifies that “the employer and the 

individual employee must have genuinely made the piecework agreement without coercion 

or duress” (clause 15.2 (f)).  This clause is likely to offer very little protection for temporary 

migrant workers with a poor understanding of English.  

 

18. Along with the changing composition of the workforce has been a shift away from farmers 

hiring workers directly, to the use of labour hire employment. Until the early 2000s, 

horticulture workers were predominantly hired directly by farmers.  Overtime, labour hire 

operators have emerged to become major employers in the industry. In 2012, a report by Hall 

and Partners/Open Mind commissioned by the Australian Government explained that “There 

are several levels of labour hire contractors [in horticulture].. At the highest level there are 

legitimate labour hire agents who provide a full labour hire service to their clients, many using 

backpacker labour. Entirely organised by the contractor and completely above board ….The 

next level contains more localised businesses, for instance where the owner of a backpacker 

hostel provides accommodation, and also organises the backpackers to work for local farms 

…This would largely be aboveboard …At the other end of the spectrum, illegal contractors 

work with agents / facilitators overseas to recruit workers for specific locations – in Australia 

they would approach a farmer (or other producer) directly and negotiate a set price for getting 

a crop down or a volume of work done. The rate can be negotiable, and a farmer may be 

paying the equivalent of close to the minimum wage, but it is certain that the agent would be 

taking a significant cut, and that workers are doing longer hours for the wages. Illegal 

contractors are a closed circle, operating underground. Farmers report only having a mobile 

phone number on which to contact them, and they do not have offices, but rather visit the 
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farmer once a week to collect a cheque –there is little interaction between the farmers and 

the workers, also because of a lack of English. Significantly, farmers are very willing to 

abrogate responsibility to these labour hire contractors” (Hall and Partners/Open Mind, 2012: 

48).  

 

19. Our 2014 survey found that WHMs employed by labour hire contractors (approximately 28% 

of respondents, half of whom were Asian) received lower wages and experienced harsher 

employment conditions than those employed by farmers.  Labour hire employees/contractors 

earnt an average of $12.66 (SD 5.74) per hour compared to $14.86 (SD 5.13) per hour for those 

employed by farmers. They were more likely to report working too few hours (27.3% 

compared to 12.7% of farm employees), and experienced greater OHS risks such as often or 

always missing drink breaks (24% compared to 16.1% of farm employees) and working in 

extreme heat (46.7% compared to 30.1% of farm employees). 

 

20. The proportion of the horticulture workforce employed by labour hire operators is unknown. 

Their rapid growth, and associated high levels of labour exploitation however, has been well 

recognised by government enquiries in Queensland, South Australia and Victoria, as well as 

the Federal government’s Migrant Worker Taskforce.  All three State governments have now 

introduced licensing arrangements for labour hire employers. The Migrant Worker Taskforce 

also recommended licensing of labour hire operators.  

 

21. To sum, the horticultural workforce has undergone significant change in recent decades. The 

majority of seasonal workers are casual employees, a reflection of the seasonal, short-term 

nature of picking and packing work. The majority of seasonal workers are also overseas born 

temporary migrants (at least until international borders were closed in 2020), of whom a 

significant proportion have a poor understanding of English.  They are poorly informed about 

their employment rights, including information about how to respond to underpayments and 

wage theft. There has been a shift away from harvest workers being employed by farmers, to 

being employed by labour hire operators.  This has had a detrimental impact on employment 

standards in the industry.  These changes point to the need for improved employment 

protections which are better understood and more easily accessed by horticulture workers. 
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B. AVERAGE EARNINGS OF EMPLOYEES ENGAGED AS PIECEWORKERS IN THE 

HORTICULTURE INDUSTRY. 

B1 HOW EXTENSIVE ARE PIECE WORK RATES IN THE HORTICULTURE INDUSTRY? 

22. There is no official data on the extent to which piece rates are paid in horticulture. However, 

a Fair Work Ombudsman (FWO) Report and several surveys provide an indication of the extent 

of piece rate payments.  The FWO found more than 1/3 of employers in their study paid piece 

rates (FWO, 2018).  Our Research Project 1 found 42% of farm workers were paid piece rates 

in their current job.  In Research Project 2, of those working in horticulture, 31%  were paid 

piece rates in their current job.  A survey by UnionsNSW (2021) found piece rates were very 

widespread. UnionsNSW audited 1008 online advertisements for horticulture employment 

from late December 2019 to early September 2020.  They found 88% of  advertised jobs 

offered piece rates.  The majority of jobs advertised were for strawberry, blueberries, grapes, 

zucchini and raspberry picking; and the main locations were in Queensland, NSW and Victoria. 

To sum, independent research suggests a significant proportion of the horticulture workforce 

– at least 30% - are paid piece rates.  Trade union research based on job advertisements, 

rather than numbers employed, suggests the extent may be much higher.  

 

B2 HOW MUCH ARE PIECE WORKERS PAID IN HORTICULTURE? 

23. The Horticulture award includes:  

 15.2 (b) The piece work rate fixed by agreement the employer and the employee 

 must enable the average competent employee to earn at least 15% more per hour 

 than the minimum hourly rate prescribed in the award… 

 15.2 (c) The calculation of piece work rates in clause 15.2(b) for casual employees will 

 include the casual loading prescribed in clause 11.3(a). 

 15.2 (f) The employer and the individual employee must have genuinely made the 

 piecework agreement without coercion or duress. 

 15.2(j) Nothing in this award guarantees an employee on a piecework rate will earn at least 

 the minimum ordinary time weekly rate or hourly rate in this award…. 

 

24. Our Research Project 1 is the only major academic survey to collect data on pieceworker 

earnings in horticulture in Australia.  Our second research project collected data from a 
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smaller number of horticulture workers.  In comparing our findings with the award hourly rate 

of pay, we use the casual hourly rate because all of our respondents were employed as casual 

workers.  For piece rate comparisons, we also use the benchmark of what ‘the average 

competent worker’ should earn (15% above the hourly rate of pay), because our surveys 

collected data from a large number of workers (especially Research Project 1) creating an 

averaging effect on the earnings data.  Our Research Project 1, conducted in 2013/2014, found 

piece rate workers earned, on average, significantly less than hourly paid workers. Table 3 

provides the data.  

 

 Table 3: Average hourly earnings for harvest workers, 2014 (n=278) 

Payment method 
Mean Median Minimum Maximum Standard 

Deviation 
Award 

minimum 
 
Paid by the hour 
(time wages) (n=158) 

 
$16.20 

 
$18.00 

 
$3.00 

 
$28.25 

 
4.833 

 
$16.87 

 
Paid piece rates 
(n=120) 
 

$11.69 $12.00 $2.00 $30.00 5.01 $19.40* 

 t(276)= 7.589, p = 0.000  *average competent worker 

 

25. Piece rate average earnings are well below the earnings of hourly paid workers, and only 60% 

of the amount an “average competent worker” would be expected to earn. There is also high 

variance in hourly earnings, with the lowest average hourly rate for piece rates being $2.00 

and the maximum $30.00 per hour. A range of factors impact the productivity of harvest 

workers, such as experience, equipment, and the type and quality of the product picked. 

However, the low average pay of piece workers suggests that farmers and contractors fix piece 

rates too low on the basis of exaggerated performance expectations of the “average 

competent worker”.    

 

26. A similar pattern was found in our second project, conducted in 2017/18.  Table 4 provides 

the data.  
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 Table 4: Average hourly earnings for harvest workers, 2018 (n=81) 

Payment 
method 

Mean Median Minimum Maximum Standard 
Deviation 

Award 
minimum 

 
Paid by the hour 
(time wages) 
(n=53) 

 
$21.03 

 
$22.13 

 
$10.00 

 
$26.00 

 
3.039 

 
$22.86 

 
Paid piece rates 
(n=28) 
 

 
$16.28 

 
$15.00 

 
$5.00 

 
$25.00 

 
5.63 

 
$26.29* 

 t(35.51)= 4.156, p = 0.000  *average competent worker 

 

27. The 2018 data shows piece workers’ average hourly earnings were much less than hourly paid 

workers, and well under both the award rate for hourly pay and the “average competent 

worker”. Whilst the number of respondents in Project 2 is less than Project 1, the same pattern 

of low piece rates persists. Also, the pay gap has widened between piece workers and hourly 

rate workers since 2014.    

 

28. The focus groups conducted for Research Project 1 provided detailed accounts of the low 

piece rates paid in horticulture. For example, a Scottish worker in Mildura told of earning 

$110.00 for a full week of picking peas; others spoke of earning a maximum of $350 for 6 days, 

working 8-hour days picking table grapes. A worker from Hong Kong earnt $25 per day picking 

grapes whilst he “lived off my savings”. An Italian worker in the Huan Vale earnt $200 for a 

week of picking strawberries, whilst another, working on a different farm in Cygnet, earnt only 

$70 over the week, being paid $4.50 per tray picked. In the Huan Valley, piece rate earnings 

for strawberry pickers are so low that at least one backpacker hostel discounted 

accommodation costs (from $170 to $120 per week) to compensate for the low earnings, and 

to encourage workers to take on piece work. At  the other end of the scale, an apple picker in 

the Huan Valley had earnt $1,000 in one week, although she also had three falls from the 

ladder over the week.  

 

29. The Research Project 1 survey also provided scope for respondents to express their views on 

what changes they would like to see to improve the OHS and/or employment experience of 

backpackers working on farms in Australia. Of those paid piece rates in their current job, 31% 

expressed their discontent with piece rates. Of those paid hourly rates, only 16% (25) 

mentioned improvements to pay in the open-ended question, and of these, seven stated that 

only hourly rates of pay should be paid.  For example:  
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   “Pay hourly rates for pickers. I worked 11 hours and got paid $60”  

   “Paid at least minimum wage would be pretty cool, we’d feel less like slaves”  

   “More hourly paid work to prevent the backpackers from taking risks”.   

 

30. Other academic research has also identified very low piece rates in horticulture. First, Howe 

et al. (2018) conducted research in the horticulture industry from 2016-2018, interviewing 

and holding focus groups with 124 workers and 121 growers (as well as conducting a survey 

of 332 vegetable growers). They did not collect data on rates of pay, but reported comments 

from workers and growers about payment systems.  Their focus groups revealed some 

workers had received as little as $1 per hour on piece rates, despite working steadily; as they 

note “farmers and workers had very different perspectives on what was an appropriate and 

attainable level of productivity in setting a piece rate”.  A sample of comments from workers 

on the lowest wage received included (Howe et al. 2018, p.97): 

   “I did 11 days picking raspberries and for the first week we probably earned just over 

  $200 doing 8 or 9 hours a day” [$5 per hour] 

   “I got just $3 a bucket and this would take half an hour, forty minutes a bucket because 

  the crop’s just not there” [$6 per hour] 

   “I had a piece rate job where we ended up getting less than $10 an hour. The farms 

  don’t care if people leave after a few days because there are always new backpackers 

  who try the job or even stay working despite the bad money because they can’t find 

  something else” [<$10 per hour]. 

 

31. Howe et al. (2018, p.97) observed that piece rates were not adjusted to accommodate 

changes in the density of crops, resulting in very low rates of pay. They quote a picker in 

Katherine: “You’re being forced to work piece-rate but the crops wouldn’t be very good. So 

they’d say, ‘don’t pick any of these because it’s diseased.’ And you’d spend all day walking up 

and down and looking for fruit to pick and you’d be expected to do all of that in your own 

time”. 

 

32. Second, Berg and Farbenblum (2017) surveyed 4,322 temporary migrants (mostly 

international students) about their employment experience, and found “Large-scale wage 
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theft was prevalent across a range of industries, but the worst paid jobs were in fruit- and 

vegetable-picking and farm work. Almost one in seven participants working in fruit- and 

vegetable-picking and farm work (15%) earned $5 per hour or less. Almost a third (31%) 

earned $10 per hour or less”.  Berg and Farbenblum do not identify whether these workers 

were paid piece rates, however, the data is consistent with our findings in Tables 3 and 4.  

 

33. Two trade union surveys have also provided data on piece rate earnings in horticulture. First, 

the UnionsNSW survey of job advertisements calculated (based on interviews with pickers to 

establish average picking rates) 96% of the advertised jobs would result in less than the 

minimum hourly rate of pay. The average earning rates varied by product. For strawberry 

pickers, 65% of advertisements would result in earnings of less than $2.00 per hour, likewise 

for 22% of grape picking advertisements. For blueberry pickers, rates that averaged $10-$14 

per hour were more common; and 64% of capsicum picker advertisements would allow 

workers to earn $10-$12 per hour.  These rates are consistent with academic research findings 

detailed above, and all are well below the minimum hourly wage (UnionsNSW, 2021).    

 

34. Second, a survey of 655 workers by the NUW (2019) found the average hourly rate earnt by 

piece workers was $14.80 per hour, with the lowest reported at $4.60 per hour, and the 

highest $37.50. Just over 64% earnt less than the minimum casual hourly rate of pay.   

 

35. Two recent enquiries have highlighted concerns about piece rates in horticulture. First is the 

FWO report The Harvest Trail Enquiry: A Report on Workplace Arrangements Along the 

Harvest Trail, released in 2018. The FWO report highlighted what they termed ‘the misuse of 

piece rates’ as one of five key findings. They found more than one third of employers paid 

piece rates (of 638 employers), and over 100 “were not engaging pieceworkers correctly by 

having no written piecework agreement or having an invalid piecework agreement” (p.29). 

The report does not, however, include data on actual piece rates paid.  

 

36. Second, the Victorian Enquiry into the Labour Hire Industry and Insecure Work (2016) observed 

that the piece rate award provisions in the Horticulture Award enabled employees to be paid 

below the minimum hourly rate of pay, undermining the safety net of the award minimum 

hourly rates. Piece rates also “contribute to a level of subjectivity and uncertainty regarding 

what rate is payable to an employee, and underlies a number of problematic outcomes” 

(p.24).  The enquiry made two recommendations regarding piece rates. First, that the 

Victorian Government advocate for the FWO to focus more compliance activity on 
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underpayment/non-payment of award rates in the horticulture [and meat] industries … and 

the imposition of piece rate arrangements” (p.24). Second, that labour hire agencies “should 

not use piece rates as a device to pay workers below the minimum time based rate of pay” 

(p.260).  

 

37. In sum, all research findings confirm very low piece rate payments in the horticulture industry.  

Whilst the findings vary between surveys, all find most piece workers are earning well below 

the minimum rate set for hourly paid casual workers.  Our two research projects showed an 

average hourly rate of $11.69 in 2014, increasing to $16.28 per hour in 2018. The minimum 

paid in both surveys was $2.00 and $5 per hour respectively.  In 2014, the maximum rate 

reported by respondents was $30 per hour, above the expectations of the “average 

competent worker”.  In 2018, the maximum rate of $25 did not reach the level that the 

“average competent worker” was expected to earn.  Average piece rate earnings fall far short 

of average minimum hourly earnings; the work rate necessary for the ‘average competent 

worker’ to earn 15% above the minimum hourly rate is unachievable for most; and the floor 

to piece rate payments is exceptionally low.  
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C.  PIECE RATES AND UNSAFE WORK PRACTICES 

38. Low rates of pay for piece workers in horticulture create an incentive for piece workers to 

speed up their output. The nature of harvesting work, however, means that the few short cuts 

available to workers to increase output are inextricably linked to poorer health and safety.  

Table 5 shows a range of unsafe work practice more often adopted by piece workers, based 

on survey responses in our Research Project 1.   

 

Table 5 Payment methods and unsafe work practices 

Issue 

Frequency of event 

Never/rarely 
(%) 

Sometimes 
(%) 

Often/Always 
(%) 

Hourly paid 
(n=151) 

Piece 
worker 
(n=116) 

Hourly 
paid 

(n=151) 

Piece 
worker 
(n=116) 

Hourly 
paid 

(n=151) 

Piece 
worker 
(n=116) 

Discouraged from 
taking lunch breaks1 

47.3% 21.6% 28.2% 31.4% 24.4% 47.1% 

Discouraged from 
stopping to drink water2  

61.2% 50.0% 24.3% 27.6% 14.5% 22.4% 

Working in extreme 
heat (35 degrees+)3  

46.7% 26.7% 28.3% 25.0% 25.0% 48.3% 

Carrying excessive 
loads4 

65.1% 37.9% 23.7% 30.2% 11.2% 31.9% 

Not stabilising ladders 
before climbing5 

84.2% 62.1% 11.8% 24.1% 3.9% 13.8% 

Raise OHS issues 
without negative 
consequences6  

23.7.4% 40.2% 34.4% 28.4% 42.0% 31.4% 

1.2 = 19.299, DF 2, p < .000. 2. 2 = 4.045, DF 2, p < .14; 3. 2 = 17.332, DF 2, p <000; 4. 2 = 24.176, DF 2, 

p <000; 5..2 = 17.886, DF 2, p < .000. 6..2 = 7.435, DF 2, p < .05.; 
 

39. Piece workers were often or always: 

(i) twice as likely to be discouraged from taking lunch breaks 

(ii) almost twice as likely to not drink water if it took too long to access 

(iii) almost twice as like to work in extreme heat (35 degrees and above) 

(iv) three times as likely to carry excessive loads 

(v) almost five times as likely to not stabilise a ladder before climbing on it. 

  

40. Piece workers were also less confident of being able to raise an OHS concern without negative 

consequences, with 40% compared to 24% of hourly paid workers reporting this.  Not only are 

piece workers low paid, their work involves risks beyond those experienced by hourly rate 
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workers. This data points to employers in horticulture paying cursory attention to OHS risks, 

which they contribute to by offering piece rate payments. As long as piece work rates fail to 

provide a decent minimum wage, workers will continue to take chances with their safety.   
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D.  CONCLUSION 

41. Based on the above analysis, I conclude that: 

 

• The ABS statistics for the horticulture industry show employment at around 50-60,000 

workers, with a high level of volatility and an average of 39% casual workers. 

 

• Temporary migrant workers, especially WHMs, make up more than 50% of seasonal 

workers in harvesting. This highly mobile workforce is likely to be underestimated in 

the ABS data. These workers are primarily casual employees. Both the size of the 

workforce and the percentage of casual workers is likely to greater than that 

estimated by the ABS. 

 

• Around 40% of the temporary migrant workers in horticulture are Asians, with a poor 

understanding of English. They do not have a sound understanding of their 

employment rights and are vulnerable to exploitation. The piece work provisions in 

the Horticulture Award do not protect them from exploitation.  

 

• An increased proportion of horticulture workers are employed by labour hire 

operators rather than farmers.  Three state government enquiries, and the Federal 

Government Migrant Workers Taskforce have identified the heightened risk of 

exploitation associated with labour hire employment. State governments have 

recently introduced licensing requirements to improve employment standards in the 

industry. It is too early to assess whether licensing has impacted employment 

standards in horticulture.  

 

• Whilst estimates vary, piece rates are paid to at least one-third of the workforce in 

horticulture. 

 

• The rate of pay for piece workers is substantially less than the minimum hourly rate 

of pay received by hourly paid casual workers.  Very few piece workers earn the rate 

which ‘the average competent worker’ should be able to earn.  Piece rates are set at 

a rate too low for average workers to earn the hourly minimum, let alone the ‘average 

competent worker’ rate. 
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• The low rates of pay for piece workers in horticulture encourages an unacceptably 

high level of unsafe work practices.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

I have made all the inquiries that I believe are desirable and appropriate (save for any matters 

identified explicitly in my report) and that no matters of significance that I regard as relevant have, 

to my knowledge, been withheld from the Commission. 

 

Dr. Elsa Underhill, 19 March 2021. 
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Confidential and Privileged  
 
 
21 January 2021 
 
Elsa Underhill, PhD. 
Visitor, Department of Management 
Deakin Business School 
221 Burwood Highway 
Burwood Victoria 3125 
Email: Elsa.Underhill@deakin.edu.au 
 
Dear Dr. Underhill, 
 
Re: Request for written report – piecework conditions in the horticulture 
industry 
 
Background 
 

1. The Australian Workers’ Union (“AWU”) is an association of employees 
registered under the Fair Work (Registered Organisations) Act 2009. 

 
2. The AWU has recently made an application to the Fair Work Commission 

pursuant to section 157 of the Fair Work Act 2009 to vary the Horticulture 
Award 2020 to insert a safety net payment provision for employees paid on a 
piecework basis.  

 
Request for report 
 

3. The AWU requests that you provide a written report which provides your 
opinion on the following issues: 
 

(i) The composition of the workforce in the horticulture industry, 
including: the number of employees working in the industry and 
the proportion of employees engaged on a casual basis. 
 

(ii) The average earnings of employees engaged as pieceworkers 
in the horticulture industry.  

 
4. The AWU may rely on the opinions expressed in your written report in 

proceedings before the Fair Work Commission. The AWU may also need you 
to be available to be cross-examined in relation to your written report.  
 

5. We request that you read and agree to be bound by the terms of the Federal 
Court of Australia Expert Evidence Practice Note (GPN-EXPT). A copy is 
attached to this correspondence.  

 
Matters to be included in the written report 

NATIONAL OFFICE 
Level 1, 16-20 Good Street, Granvil le NSW 2142 
T: 02 8005 3333 E: members@nat.awu.net.au W: www.awu.net.au 
Daniel Walton National and NSW Secretary 

{ • .,.... . STRONGER 
,~ ·;. TOGETHER 

ABN 28 853 022 982 
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6. The AWU requests that you include the following matters in your report: 

 
(i) a section that addresses your qualifications, skills, training and 

experience that enables you to express your opinions; 
 

(ii) a section that records any assumptions and methodologies used 
for the report; 

 
(iii) a section that lists any documents or other reference materials 

you have relied upon; 
 

(iv) a section that sets out the basis for your opinions; and 
 

(v) a section that acknowledges you have read the Code of 
Conduct and agree to be bound by it.  

 
7. Please annex this letter to your report. 

 
8. At the conclusion of your report, please include a declaration to the following 

effect: 
 

I have made all the inquiries that I believe are desirable and 
appropriate (save for any matters identified explicitly in my report) and 
that no matters of significance that I regard as relevant have, to my 
knowledge, been withheld from the Commission. 

 
9. Unless we request otherwise, please include the following paragraph on any 

hard copy or electronic communication to us: 
 

This document is produced for the purpose of preparing legal advice 
and assistance and for the purpose of preparing for litigation. It is 
confidential and subject to a claim for legal professional privilege.  

 
If you have any queries, please contact the undersigned on 0425 303 265 or 
stephen.crawford@nat.awu.net.au.   
 
Regards, 

 
Stephen Crawford 
SENIOR NATIONAL LEGAL OFFICER   
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EXPERT EVIDENCE PRACTICE NOTE (GPN-EXPT)
General Practice Note 

1. INTRODUCTION
1.1 This practice note, including the Harmonised Expert Witness Code of Conduct 

(“Code”) (see Annexure A) and the Concurrent Expert Evidence Guidelines 
(“Concurrent Evidence Guidelines”) (see Annexure B), applies to any proceeding 
involving the use of expert evidence and must be read together  with:

(a) the Central Practice Note (CPN-1), which sets out the fundamental principles 
concerning the National Court Framework (“NCF”) of the Federal Court and 
key principles of case  management procedure;

(b) the Federal Court of Australia Act 1976 (Cth) (“Federal Court Act”);

(c) the Evidence Act 1995 (Cth) (“Evidence Act”), including Part 3.3 of the 
Evidence Act;

(d) Part 23 of the Federal Court Rules 2011 (Cth) (“Federal Court Rules”); and

(e) where applicable, the Survey Evidence Practice Note (GPN-SURV).

1.2 This practice note takes effect from the date it is issued and, to the extent 
practicable, applies to proceedings whether filed before, or after, the date of issuing.

2. APPROACH TO EXPERT EVIDENCE
2.1 An expert witness may be retained to give opinion evidence in the proceeding, or, in 

certain circumstances, to express an opinion that may be relied upon in alternative 
dispute resolution procedures such as mediation or a conference of experts.  In 
some circumstances an expert may be appointed as an independent adviser to the 
Court.

2.2 The purpose of the use of expert evidence in proceedings, often in relation to 
complex subject matter, is for the Court to receive the benefit of the objective and 
impartial assessment of an issue from a witness with specialised knowledge (based 
on training, study or experience - see generally s 79 of the Evidence Act).

2.3 However, the use or admissibility of expert evidence remains subject to the 
overriding requirements that:

(a) to be admissible in a proceeding, any such evidence must be relevant (s 56 
of the Evidence Act); and

(b) even if relevant, any such evidence, may be refused to be admitted by the 
Court if its probative value is outweighed by other considerations such as the 
evidence being unfairly prejudicial, misleading or will result in an undue 
waste of time 
(s 135 of the Evidence Act).
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2.4 An expert witness' opinion evidence may have little or no value unless the 
assumptions adopted by the expert (ie. the facts or grounds relied upon) and his or 
her reasoning are expressly stated in any written report or oral evidence given.

2.5 The Court will ensure that, in the interests of justice, parties are given a reasonable 
opportunity to adduce and test relevant expert opinion evidence. However, the Court 
expects parties and any legal representatives acting on their behalf, when dealing 
with expert witnesses and expert evidence, to at all times comply with their duties 
associated with the overarching purpose in the Federal Court Act (see ss 37M and 
37N). 

3. INTERACTION WITH EXPERT WITNESSES
3.1 Parties and their legal representatives should never view an expert witness retained 

(or partly retained) by them as that party's advocate or “hired gun”.  Equally, they 
should never attempt to pressure or influence an expert into conforming his or her 
views with the party's interests.

3.2 A party or legal representative should be cautious not to have inappropriate 
communications when retaining or instructing an independent expert, or assisting an 
independent expert in the preparation of his or her evidence.  However, it is 
important to note that there is no principle of law or practice and there is nothing in 
this practice note that obliges a party to embark on the costly task of engaging a 
“consulting expert” in order to avoid “contamination” of the expert who will give 
evidence.  Indeed the Court would generally discourage such costly duplication. 

3.3 Any witness retained by a party for the purpose of  preparing a  report or giving 
evidence  in a proceeding as to an opinion held by the witness that is wholly or 
substantially based in the specialised knowledge of the witness should, at the 
earliest opportunity, be provided with:

(a) a copy of this practice note, including the Code (see Annexure A); and

(b) all relevant information (whether helpful or harmful to that party's case) so as 
to enable the expert to prepare a report of a truly independent nature.

3.4 Any questions or assumptions provided to an expert should be provided in an 
unbiased manner and in such a way that the expert is not confined to addressing 
selective, irrelevant or immaterial issues.

4. ROLE AND DUTIES OF THE EXPERT WITNESS
4.1 The role of the expert witness is to provide relevant and impartial evidence in his or 

her area of expertise.  An expert should never mislead the Court or become an 
advocate for the cause of the party that has retained the expert.

4.2 It should be emphasised that there is nothing inherently wrong with experts 
disagreeing or failing to reach the same conclusion.  The Court will, with the 
assistance of the evidence of the experts, reach its own conclusion.

4.3 However, experts should willingly be prepared to change their opinion or make 
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concessions when it is necessary or appropriate to do so, even if doing so would be 
contrary to any previously held or expressed view of that expert.

Harmonised Expert Witness Code of Conduct 

4.4 Every expert witness giving evidence in this Court must read the Harmonised Expert 
Witness Code of Conduct (attached in Annexure A) and agree to be bound by it.

4.5 The Code is not intended to address all aspects of an expert witness' duties, but is 
intended to facilitate the admission of opinion evidence, and to assist experts to 
understand in general terms what the Court expects of them.  Additionally, it is 
expected that compliance with the Code will assist individual expert witnesses to 
avoid criticism (rightly or wrongly) that they lack objectivity or are partisan.

5. CONTENTS OF AN EXPERT’S REPORT AND RELATED MATERIAL
5.1 The contents of an expert’s report must conform with the requirements set out in the 

Code (including clauses 3 to 5 of the Code).

5.2 In addition, the contents of such a report must also comply with r 23.13 of the 
Federal Court Rules.  Given that the requirements of that rule significantly overlap 
with the requirements in the Code, an expert, unless otherwise directed by the Court, 
will be taken to have complied with the requirements of r 23.13 if that expert has 
complied with the requirements in the Code and has complied with the additional 
following requirements.  The expert shall:

(a) acknowledge in the report that:

(i) the expert has read and complied with this practice note and agrees 
to be bound by it; and

(ii) the expert’s opinions are based wholly or substantially on 
specialised knowledge arising from the expert’s training, study or 
experience;

(b) identify in the report the questions that the expert was asked to address;

(c) sign the report and attach or exhibit to it copies of:

(i) documents that record any instructions given to the expert; and

(ii) documents and other materials that the expert has been instructed 
to consider.

5.3 Where an expert’s report refers to photographs, plans, calculations, analyses, 
measurements, survey reports or other extrinsic matter, these must be provided to 
the other parties at the same time as the expert’s report.

6. CASE MANAGEMENT CONSIDERATIONS
6.1 Parties intending to rely on expert evidence at trial are expected to consider between 

them and inform the Court at the earliest opportunity of their views on the following:

(a) whether a party should adduce evidence from more than one expert in any 
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single discipline;

(b) whether a common expert is appropriate for all or any part of the evidence;

(c) the nature and extent of expert reports, including any in reply;

(d) the identity of each expert witness that a party intends to call, their area(s) of 
expertise and availability during the proposed hearing;

(e) the issues that it is proposed each expert will address;

(f) the arrangements for a conference of experts to prepare a joint-report (see 
Part 7 of this practice note);

(g) whether the evidence is to be given concurrently and, if so, how (see 
Part 8 of this practice note); and

(h) whether any of the evidence in chief can be given orally.

6.2 It will often be desirable, before any expert is retained, for the parties to attempt to 
agree on the question or questions proposed to be the subject of expert evidence as 
well as the relevant facts and assumptions.  The Court may make orders to that 
effect where it considers it appropriate to do so.

7. CONFERENCE OF EXPERTS AND JOINT-REPORT
7.1 Parties, their legal representatives and experts should be familiar with aspects of the 

Code relating to conferences of experts and joint-reports (see clauses 6 and 7 of the 
Code attached in Annexure A).

7.2 In order to facilitate the proper understanding of issues arising in expert evidence 
and to manage expert evidence in accordance with the overarching purpose, the 
Court may require experts who are to give evidence or who have produced reports 
to meet for the purpose of identifying and addressing the issues not agreed between 
them with a view to reaching agreement where this is possible (“conference of 
experts”).   In an appropriate case, the Court may appoint a registrar of the Court or 
some other suitably qualified person (“Conference Facilitator”) to act as a facilitator 
at the conference of experts.

7.3 It is expected that where expert evidence may be relied on in any proceeding, at the 
earliest opportunity, parties will discuss and then inform the Court whether a 
conference of experts and/or a joint-report by the experts may be desirable to assist 
with or simplify the giving of expert evidence in the proceeding.  The parties should 
discuss the necessary arrangements for any conference and/or joint-report.  The 
arrangements discussed between the parties should address:

(a) who should prepare any joint-report;

(b) whether a list of issues is needed to assist the experts in the conference 
and, if so, whether the Court, the parties o r the experts should assist in 
preparing such a list;

(c) the agenda for the conference of experts; and
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(d) arrangements for the provision, to the parties and the Court, of any joint-
report or any other report as to the outcomes of the conference 
(“conference report”).

Conference of Experts

7.4 The purpose of the conference of experts is for the experts to have a comprehensive 
discussion of issues relating to their field of expertise, with a view to identifying 
matters and issues in a proceeding about which the experts agree, partly agree or 
disagree and why.  For this reason the conference is attended only by the experts 
and any Conference Facilitator.  Unless the Court orders otherwise, the parties' 
lawyers will not attend the conference but will be provided with a copy of any 
conference report.

7.5 The Court may order that a conference of experts occur in a variety of 
circumstances, depending on the views of the judge and the parties and the needs 
of the case, including:

(a) while a case is in mediation.  When this occurs the Court may also order that 
the outcome of the conference or any document disclosing or summarising 
the experts’ opinions be confidential to the parties while the mediation is 
occurring;

(b) before the experts have reached a final opinion on a relevant question or the 
facts involved in a case.  When this occurs the Court may order that the 
parties exchange draft expert reports and that a conference report be 
prepared for the use of the experts in finalising their reports;

(c) after the experts' reports have been provided to the Court but before the 
hearing of the experts' evidence.  When this occurs the Court may also order 
that a conference report be prepared (jointly or otherwise) to ensure the 
efficient hearing of the experts’ evidence.

7.6 Subject to any other order or direction of the Court, the parties and their lawyers 
must not involve themselves in the conference of experts process.  In particular, they 
must not seek to encourage an expert not to agree with another expert or otherwise 
seek to influence the outcome of the conference of experts.  The experts should 
raise any queries they may have in relation to the process with the Conference 
Facilitator (if one has been appointed) or in accordance with a protocol agreed 
between the lawyers prior to the conference of experts taking place (if no 
Conference Facilitator has been appointed).  

7.7 Any list of issues prepared for the consideration of the experts as part of the 
conference of experts process should be prepared using non-tendentious language.

7.8 The timing and location of the conference of experts will be decided by the judge or 
a registrar who will take into account the location and availability of the experts and 
the Court's case management timetable.  The conference may take place at the 
Court and will usually be conducted in-person.  However, if not considered a 
hindrance to the process, the conference may also be conducted with the assistance 
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of visual or audio technology (such as via the internet, video link and/or by 
telephone).

7.9 Experts should prepare for a conference of experts by ensuring that they are familiar 
with all of the material upon which they base their opinions.  Where expert reports in 
draft or final form have been exchanged prior to the conference, experts should 
attend the conference familiar with the reports of the other experts.  Prior to the 
conference, experts should also consider where they believe the differences of 
opinion lie between them and what processes and discussions may assist to identify 
and refine those areas of difference.

Joint-report

7.10 At the conclusion of the conference of experts, unless the Court considers it 
unnecessary to do so, it is expected that the experts will have narrowed the issues in 
respect of which they agree, partly agree or disagree in a joint-report.  The joint‐
report should be clear, plain and concise and should summarise the views of the 
experts on the identified issues, including a succinct explanation for any differences 
of opinion, and otherwise be structured in the manner requested by the judge or 
registrar.

7.11 In some cases (and most particularly in some native title cases), depending on the 
nature, volume and complexity of the expert evidence a judge may direct a registrar 
to draft part, or all, of a conference report.  If so, the registrar will usually provide the 
draft conference report to the relevant experts and seek their confirmation that the 
conference report accurately reflects the opinions of the experts expressed at the 
conference.  Once that confirmation has been received the registrar will finalise the 
conference report and provide it to the intended recipient(s).

8. CONCURRENT EXPERT EVIDENCE
8.1 The Court may determine that it is appropriate, depending on the nature of the 

expert evidence and the proceeding generally, for experts to give some or all of their 
evidence concurrently at the final (or other) hearing.

8.2 Parties should familiarise themselves with the Concurrent Expert Evidence 
Guidelines (attached in Annexure B). The Concurrent Evidence Guidelines are not 
intended to be exhaustive but indicate the circumstances when the Court might 
consider it appropriate for concurrent expert evidence to take place, outline how that 
process may be undertaken, and assist experts to understand in general terms what 
the Court expects of them.

8.3 If an order is made for concurrent expert evidence to be given at a hearing, any 
expert to give such evidence should be provided with the Concurrent Evidence 
Guidelines well in advance of the hearing and should be familiar with those 
guidelines before giving evidence.

9. FURTHER PRACTICE INFORMATION AND RESOURCES
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9.1 Further information regarding Expert Evidence and Expert Witnesses is available on 
the Court's website.

9.2 Further information to assist litigants, including a range of helpful guides, is also 
available on the Court’s website.  This information may be particularly helpful for 
litigants who are representing themselves.

J L B ALLSOP
Chief Justice

25 October 2016
Annexure A
HARMONISED EXPERT WITNESS CODE OF CONDUCT

APPLICATION OF CODE

1. This Code of Conduct applies to any expert witness engaged or appointed:

(a) to provide an expert's report for use as evidence in proceedings or proposed 
proceedings; or

(b) to give opinion evidence in proceedings or proposed proceedings.

GENERAL DUTIES TO THE COURT

2. An expert witness is not an advocate for a party and has a paramount duty, 
overriding any duty to the party to the proceedings or other person retaining the 
expert witness, to assist the Court impartially on matters relevant to the area of 
expertise of the witness.

CONTENT OF REPORT

3. Every report prepared by an expert witness for use in Court shall clearly state the 
opinion or opinions of the expert and shall state, specify or provide:

(a) the name and address of the expert;

(b) an acknowledgment that the expert has read this code and agrees to be bound 
by it;

(c) the qualifications of the expert to prepare the report;

(d) the assumptions and material facts on which each opinion expressed in the 
report is based [a letter of instructions may be annexed];

(e) the reasons for and any literature or other materials utilised in support of such 
opinion;
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(f) (if applicable)  that  a  particular question,  issue  or  matter falls outside the  
expert's field  of expertise;

(g) any examinations, tests or other investigations on which the expert has relied, 
identifying the person who carried them out and that person's qualifications;

(h) the extent to which any opinion which the expert has expressed involves the 
acceptance of another person's opinion, the identification of that other person 
and the opinion expressed by that other person;

(i) a declaration that the expert has made all the inquiries which the expert 
believes are desirable and appropriate (save for any matters identified explicitly 
in the report), and that no matters of significance which the expert regards as 
relevant have, to the knowledge of the expert, been withheld from the Court;

(j) any qualifications on an opinion expressed in the report without which the 
report is or may be incomplete or inaccurate;

(k) whether any opinion expressed in the report is not a concluded opinion 
because of insufficient research or insufficient data or for any other reason; and

(l) where the report is lengthy or complex, a brief summary of the report at the 
beginning of the report.

SUPPLEMENTARY REPORT FOLLOWING CHANGE OF OPINION

4. Where an expert witness has provided to a party (or that party's legal representative) 
a report for use in Court, and the expert thereafter changes his or her opinion on a 
material matter, the expert shall forthwith provide to the party (or that party's legal 
representative) a supplementary report which shall state, specify or provide the 
information referred to in paragraphs (a), (d), (e), (g), (h), (i), (j), (k) and (I) of clause 
3 of this code and, if applicable, paragraph (f) of that clause.

5. In any subsequent report (whether prepared in accordance with clause 4 or not) the 
expert may refer to material contained in the earlier report without repeating it.

DUTY TO COMPLY WITH THE COURT'S DIRECTIONS

6. If directed to do so by the Court, an expert witness shall:

(a) confer with any other expert witness;

(b) provide the Court with a joint-report specifying (as the case requires) matters 
agreed and matters not agreed and the reasons for the experts not agreeing; 
and

(c) abide in a timely way by any direction of the Court.

CONFERENCE OF EXPERTS

7. Each expert witness shall:
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(a) exercise his or her independent judgment in relation to every conference in 
which the expert participates pursuant to a direction of the Court and in relation 
to each report thereafter provided, and shall not act on any instruction or 
request to withhold or avoid agreement; and

(b) endeavour to reach agreement with the other expert witness (or witnesses) on 
any issue in dispute between them, or failing agreement, endeavour to identify 
and clarify the basis of disagreement on the issues which are in dispute.

ANNEXURE B

CONCURRENT EXPERT EVIDENCE GUIDELINES

APPLICATION OF THE COURT’S GUIDELINES

1. The Court’s Concurrent Expert Evidence Guidelines (“Concurrent Evidence 
Guidelines”) are intended to inform parties, practitioners and experts of the Court's 
general approach to concurrent expert evidence, the circumstances in which the 
Court might consider expert witnesses giving evidence concurrently and, if so, the 
procedures by which their evidence may be taken.

OBJECTIVES OF CONCURRENT EXPERT EVIDENCE TECHNIQUE

2. The use of concurrent evidence for the giving of expert evidence at hearings as a 
case management technique will be utilised by the Court in appropriate 
circumstances (see r 23.15 of the Federal Court Rules 2011 (Cth)).  Not all cases will 
suit the process.  For instance, in some patent cases, where the entire case revolves 
around conflicts within fields of expertise, concurrent evidence may not assist a 
judge.  However, patent cases should not be excluded from concurrent expert 
evidence processes.

3. In many cases the use of concurrent expert evidence is a technique that can reduce 
the partisan or confrontational nature of conventional hearing processes and 
minimises the risk that experts become "opposing experts" rather than independent 
experts assisting the Court.  It can elicit more precise and accurate expert evidence 
with greater input and assistance from the experts themselves.

4. When properly and flexibly  applied, with efficiency and discipline during the hearing 
process, the technique may also allow the experts to more effectively focus on the 
critical points of disagreement between them, identify or resolve those issues more 
quickly, and narrow the issues in dispute.  This can also allow for the key evidence to 
be given at the same time (rather than being spread across many days of hearing); 
permit the judge to assess an expert more readily, whilst allowing each party a 
genuine opportunity to put and test expert evidence.  This can reduce the chance of 
the experts, lawyers and the judge misunderstanding the opinions being expressed 
by the experts.

5. It is essential that such a process has the full cooperation and support of all of the 
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individuals involved, including the experts and counsel involved in the questioning 
process.  Without that cooperation and support the process may fail in its objectives 
and even hinder the case management process.

CASE MANAGEMENT

6. Parties should expect that, the Court will give careful consideration to whether 
concurrent evidence is appropriate in circumstances where there is more than one 
expert witness having the same expertise who is to give evidence on the same or 
related topics.  Whether experts should give evidence concurrently is a matter for the 
Court, and will depend on the circumstances of each individual case, including the 
character of the proceeding, the nature of the expert evidence, and the views of the 
parties.

7. Although this consideration may take place at any time, including the commencement 
of the hearing, if not raised earlier, parties should raise the issue of concurrent 
evidence at the first appropriate case management hearing, and no later than any 
pre-trial case management hearing, so that orders can be made in advance, if 
necessary.  To that end, prior to the hearing at which expert evidence may be given 
concurrently, parties and their lawyers should confer and give general consideration 
as to:

(a) the agenda;

(b) the order and manner in which questions will be asked; and

(c) whether cross-examination will take place within the context of the concurrent 
evidence or after its conclusion.

8. At the same time, and before any hearing date is fixed, the identity of all experts 
proposed to be called and their areas of expertise is to be notified to the Court by all 
parties.

9. The lack of any concurrent evidence orders does not mean that the Court will not 
consider using concurrent evidence without prior notice to the parties, if appropriate.

CONFERENCE OF EXPERTS & JOINT-REPORT OR LIST OF ISSUES

10. The process of giving concurrent evidence at hearings may be assisted by the 
preparation of a jointreport or list of issues prepared as part of a conference of 
experts.

11. Parties should expect that, where concurrent evidence is appropriate, the Court may 
make orders requiring a conference of experts to take place or for documents such 
as a joint-report to be prepared to facilitate the concurrent expert evidence process 
at a hearing (see Part 7 of the Expert Evidence Practice Note). 

PROCEDURE AT HEARING
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12. Concurrent expert evidence may be taken at any convenient time during the hearing, 
although it will often occur at the conclusion of both parties' lay evidence.

13. At the hearing itself, the way in which concurrent expert evidence is taken must be 
applied flexibly and having regard to the characteristics of the case and the nature of 
the evidence to be given.

14. Without intending to be prescriptive of the procedure, parties should expect that, 
when evidence is given by experts in concurrent session:

(a) the judge will explain to the experts the procedure that will be followed and that 
the nature of the process may be different to their previous experiences of 
giving expert evidence;

(b) the experts will be grouped and called to give evidence together in their 
respective fields of expertise;

(c) the experts will take the oath or affirmation together, as appropriate;

(d) the experts will sit together with convenient access to their materials for their 
ease of reference, either in the witness box or in some other location in the 
courtroom, including (if necessary) at the bar table;

(e) each expert may be given the opportunity to provide a summary overview of 
their current opinions and explain what they consider to be the principal issues 
of disagreement between the experts, as they see them, in their own words;

(f) the judge will guide the process by which evidence is given, including, where 
appropriate:

(i) using any joint-report or list of issues as a guide for all the experts to be 
asked questions by the judge and counsel, about each issue on an issue-
by-issue basis;

(ii) ensuring that each expert is given an adequate opportunity to deal with 
each issue and the exposition given by other experts including, where 
considered appropriate, each expert asking questions of other experts or 
supplementing the evidence given by other experts;

(iii) inviting legal representatives to identify the topics upon which they will 
cross-examine;

(iv) ensuring that legal representatives have an adequate opportunity to ask 
all experts questions about each issue. Legal representatives may also 
seek responses or contributions from one or more experts in response to 
the evidence given by a different expert; and

(v) allowing the experts an opportunity to summarise their views at the end of 
the process where opinions may have been changed or clarifications are 
needed.

15. The fact that the experts may have been provided with a list of issues for 
consideration does not confine the scope of any cross-examination of any expert.  
The process of cross-examination remains subject to the overall control of the judge.
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16. The concurrent session should allow for a sensible and orderly series of exchanges 
between expert and expert, and between expert and lawyer.  Where appropriate, the 
judge may allow for more traditional cross-examination to be pursued by a legal 
representative on a particular issue exclusively with one expert.  Where that occurs, 
other experts may be asked to comment on the evidence given.

17. Where any issue involves only one expert, the party wishing to ask questions about 
that issue should let the judge know in advance so that consideration can be given to 
whether arrangements should be made for that issue to be dealt with after the 
completion of the concurrent session.  Otherwise, as far as practicable, questions 
(including in the form of cross-examination) will usually be dealt with in the 
concurrent session.

18. Throughout the concurrent evidence process the judge will ensure that the process is 
fair and effective (for the parties and the experts), balanced (including not permitting 
one expert to overwhelm or overshadow any other expert), and does not become a 
protracted or inefficient process.
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Labour use in Australian agriculture 

Summary 
Labour is a key input to Australian agriculture, and there is significant interest in understanding 

the extent to which labour markets are currently meeting the needs of the Australian farm 

sector. This interest has recently been heightened by the COVID-19 pandemic, which has 

resulted in a reduction in the availability of farm workers from overseas and placed restrictions 

on the movement of Australian farm workers.  

ABARES has been surveying farmers about their labour use for several years. Data describing 

the use of labour on farms and the profile of farm workers has been collected through surveys of 

broadacre, dairy, vegetable, fruit, grape and nut farms. Farms in scope for these surveys account 

for 93% of Australia's employing farm businesses.  

Results from ABARES labour surveys for 2018–19 are presented in this publication using a data 

visualisation product. Users can select from a range of state and industry options to observe 

trends in labour use during 2018–19, and the profile of the agricultural labour force in that year. 

Monthly data on seasonal labour use at a finer regional scale is displayed through a map.  

The effects of COVID-19 
The effects of COVID-19 on the Australian agricultural workforce have been most directly felt in 

the horticulture sector. A particular concern in the short term is the extent to which labour 

markets can adapt to the restrictions associated with COVID-19 and therefore whether 

horticulture producers will have access to sufficient workers to harvest crops and conduct other 

labour-intensive farm operations. The impact of potential increases in the cost of hired labour on 

horticulture farms is also of significant interest.  

ABARES latest forecasts for horticulture production and prices are contained in the December 

edition of Agricultural Commodities. These forecasts reflect our current understanding of the 

agricultural labour market and the responses producers have made to the changed availability of 

farm workers during 2020–21, particularly those from overseas. In 2018–19, overseas workers 

accounted for more than half of the temporary workforce employed on horticulture farms. An 

important source of these workers were people on working holiday maker visas, and 

significantly fewer of these people are now currently in Australia. 

To provide more insight into the potential effects of COVID-19 on the availability of farm 

workers, additional data on horticulture production and use of overseas labour on horticulture 

farms has been added to this report. The additional data focusses on the period from November 

2018 to March 2019, a period during which many horticulture crops were harvested and 

seasonal labour demand increased significantly. The additional data include: 

• change in the number of overseas workers on horticulture farms by region from November 

2018 to February 2019 (when labour use peaked nationally) 

• value and share of national horticulture production by region  

• number of people on JobSeeker and Youth Allowance payments in each region as of 

September 2020 
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• horticulture crops harvested in each month from November to March in each region, and 

their contribution to the national value of that crop during 2015–16 

• value of production for horticulture crops at relatively fine commodity and geographic 

scales. 

Key findings 
Employment on Australian farms is significant and varies throughout the year 
Australian farms employed 326,000 workers on average across 2018–19, including full-time, 

part-time, casual and contract employees. Total farm employment varied from 356,000 in 

February to 311,000 in June 2019, reflecting the timing of relatively labour-intensive operations 

such as planting and harvest. Variation in total employment on farms is driven by changes in the 

use of casual and contract labour on farms (often known as seasonal workers).  

Broadacre farms are the largest employers in Australian agriculture, accounting for an average 

of 159,000 workers in 2018–19. Fruit grape and nut farms employed around 104,000 workers, 

vegetable farms employed 38,000 workers and dairy farms employed an average of 24,000 

workers over the year.     

Number of workers by type, all industries, 2018–19   

Note: all industries refers to fruit, nut, grape, vegetable, broadacre and dairy farms 

Casual and contract labour use exhibits significant seasonality and workers 
from overseas are an important source  
Nationally, the total number of casual and contract workers employed on farms ranged from a 

high of around 149,000 in February 2019 to a low of 104,000 in June 2019. The number of 

casual and contract workers on farms increased by one third from September to February.  

Of the total casual and contract workforce used on farms, 40% to 50% were from overseas in 

2018–19 (in addition to those from New Zealand), including people in Australia on working 

holiday maker (WHM) visas and participants in the seasonal worker program. The total number 

of these workers ranged from 65,000 in February 2019 to 44,000 in October 2019.  
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Some industries rely on seasonal and overseas workers much more than 
others 
Farms in particular industries use casual and contract labour quite differently throughout the 

year. Horticulture farms tend to use relatively large amounts of casual and contract labour at key 

times of the year and less in other months, while broadacre and dairy farms tend to use this kind 

of labour more consistently over time. Farms with greater variation in casual and contract 

labour use tend to rely more heavily on workers from overseas than others. 

Casual and contract labour use varies significantly across states  
There are significant differences across states in the use of casual and contract labour, and in the 

seasonal pattern of labour use, reflecting the areas of particular crop types present and the 

timing of relatively labour-intensive processes. Total casual and contract labour use appears to 

vary less throughout the year in New South Wales and Queensland than in Victoria, South 

Australia and Tasmania.  

Number of casual and contract workers on farms in each month, by state, 2018–19 

 

Casual and contract labour use is regionally concentrated  
Reliance on casual and contract labour from overseas is highest in regions with high volumes of 

horticultural production and a range of seasonal crop types. This includes regions such as south-

east Queensland, including the important vegetable producing regions of the Lockyer valley and 

Wide Bay as well as tropical fruit and strawberry production on the Sunshine Coast. The 

Sunraysia and Shepparton regions in northern Victoria are another with a range of vegetable 

crops, wine grapes, almonds, citrus and pome fruit and includes large areas of table grapes — a 

crop that requires large numbers of pickers and packers for relatively short periods.  

Farms employ a range of worker types, depending on their circumstances and 
conditions in the labour market 
Farm workers employed in 2018-19 were mainly Australians, particularly in the broadacre and 

dairy industries. In the vegetable and fruit and nut industries, around half of all workers 

employed at peak were Australians. Most workers on farms in the peak month were employed 

through casual and contract arrangements.  
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Workers from overseas are an important source of horticultural labour in 
peak times 
Workers from overseas were a significant source of seasonal labour on horticulture farms 

throughout 2018–19 (around 50,000 workers from May to January), and were particularly 

important in February (around 63,000 workers), March (59,000 workers) and April (56,000 

workers). Employment of Australian seasonal workers (locals and those from other regions) on 

horticulture farms ranged from 27,000 workers in October 2018 to 56,000 workers in February 

2019.  

The availability of relatively large numbers of workers for short periods is important for 

performing labour-intensive operations on many horticulture farms. A range of horticulture 

crops are harvested once a year, and in some regions harvest of particular crops occurs over a 

matter of weeks only. The relatively brief period for which labour-intensive activities occur on 

horticulture farms fits relatively well with the availability of workers from overseas in particular 

regions, which is often short term. 

Demand for overseas workers from overseas shifts southward in late summer 
The number of workers from overseas employed on horticulture farms increased significantly 

(by 31,000) in southern regions of Australia and declined slightly in northern regions (by 5,000) 

from November 2018 to February 2019. These shifts are largely explained by the timing of 

harvest for key crops in each region. For example, the peak harvest period for mangoes is 

November to December and occurs mainly in the Northern Territory and north Queensland. In 

contrast, cherries are mainly harvested from December to February in Tasmania and New South 

Wales.  

Some regions are more reliant on overseas workers for horticulture than 
others 
Regions differ significantly in the extent to which overseas workers are used throughout the 

year and during key harvest periods. For example, horticulture farms in Wide Bay (southern 

Queensland) consistently employ a relatively large number of overseas workers. This reflects 

the significant amount of horticulture production that occurs in this region (7% of national total 

horticulture value in 2018–19), the relatively wide range of crops produced in this region (and 

hence the relatively spread-out period during which key labour-using processes such as harvest 

are occurring) and the relatively large number of people from overseas that visit this region for 

tourism.  

In contrast, while north-west Victoria also accounts for a relatively large share of national 

horticulture production value (12% in 2018–19), and is a major employer of overseas workers, 

the pattern of overseas labour use is quite different. Farms in this region primarily used workers 

from overseas in a relatively limited period from January to March in 2018–19, during the peak 

harvest period for crops such as table grapes and fruit. A similar situation applies in other 

regions in southern Australia that use a relatively large number of overseas workers for 

relatively short periods – such as Bunbury in Western Australia (where around a quarter of 

national avocado production occurs) and south east Tasmania (where approximately 30% of the 

national cherry crop is produced). 

In many regions, the number of people receiving the JobSeeker and Youth Allowance payments 

as of September 2020 is greater than the increase in the number of overseas workers employed 
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on horticulture farms that occurred from November 2018 to February 2019. In some cases, 

these people will be hired for seasonal work on horticulture farms. Horticulture producers have 

been adapting to the reduced availability of workers from overseas during 2020 in a number of 

ways, including employing more Australians, altering the number of hours worked per week, 

and by altering production systems.    

Key caveats and assumptions 
These are ABARES best estimates of the use of labour on farms and the profile of farm workers, 

given the data presently available. The following caveats and assumptions should be noted:  

• For most fruit and nut farms, survey data on the use of casual and contract labour was only 

available for the ‘peak’ month, and ABARES has drawn on other data and industry 

knowledge to inform a modelling process that was used to construct the estimates for other 

months. In contrast, data on monthly labour use for broadacre, dairy and vegetable farms 

was collected directly in farm surveys. 

• The data presented here are for 2018–19. The use of labour on farms in particular regions 

and industries (and labour use from month to month) varies between years depending on 

seasonal and market conditions. As such, the estimates presented here should not be 

viewed as forecasts of labour use in 2020–21. 

• In constructing these estimates, ABARES has used ABS data on farm numbers and the areas 

of particular agricultural activities present in each state, and ABARES farm survey data on 

the use of labour throughout the year.  

• Disaggregating the data into particular industries and states reduces the number of 

surveyed farms underpinning the estimates, which increases the degree of uncertainty 

associated with these estimates. 

• These estimates of the total number of casual and contract workers used in each month are 

not necessarily comparable to estimates of the total number of short term positions 

available, since workers can potentially have more than one position within a month.  

• For casual and contract employees, estimates are provided for the number of local workers 

(i.e. those that live in the same district as the farm), non-local Australian and New Zealand 

workers, and overseas workers. To aid presentation, this disaggregation is not performed 

for full and part time workers. Nationally, the vast majority of these workers are local.  
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RECOMMENDATIONS 
Recommendation 1 
2.111 The committee recommends that the Department of Immigration and 
Border Protection routinely publish data on the number of temporary migrants 
resident in Australia by length of stay. This data should account for transitions 
between temporary visa categories. The committee also recommends that brief 
periods of time spent outside Australia during a transition between visas should 
not restart the clock on calculating the total length of time spent in Australia on 
temporary visas. 
Recommendation 2 
2.112 The committee recommends that the Department of Immigration and 
Border Protection conduct a review of proposals to give greater weight to time 
spent living in Australia in consideration of applications for permanent 
residency. The review should also consider the merits of setting a limit on the 
period of time after which it would be considered reasonable for a temporary 
visa holder to qualify for permanent residency. 
Recommendation 3 
3.259 The committee recommends that the Department of Immigration and 
Border Protection be required to maintain an online public register of current 
labour agreements in operation, as well as any future Designated Area Migration 
Agreements. The committee also recommends that the register note any 
exemptions provided under a labour agreement. 
Recommendation 4 
3.260 The committee recommends that the Department of Immigration and 
Border Protection be required to advise all stakeholders that were consulted as 
to the outcome of the labour agreement application. 
Recommendation 5 
3.266 The committee recommends that the Temporary Skilled Migration Income 
Threshold (TSMIT) be indexed to average fulltime weekly ordinary time 
earnings (AWOTE) as at 1 July 2015 and that indexation occur each financial 
year. 
Recommendation 6 
3.286 The committee recommends that the Ministerial Advisory Council on 
Skilled Migration (MACSM) be re-constituted as a genuinely tripartite, 
independent, and transparent body with responsibility and commensurate 
funding to provide objective evidence-based advice to government on matters 
pertaining to skills shortages, training needs, workforce capacity and planning, 
and labour migration (including Designated Area Migration Agreements and the 
full range of temporary visa programs with associated work rights). The 
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committee further recommends that the reports produced by MACSM be made 
publicly available. 
Recommendation 7 
3.302 The committee recommends that the replacement of local workers by 457 
visa workers be specifically prohibited. 
Recommendation 8 
3.303 The committee recommends that the current exemptions on labour market 
testing for ANZSCO skill levels 1 and 2 be removed. 
Recommendation 9 
3.304 The committee recommends that the Migration Regulations be amended 
to specify that labour market testing applies to all positions nominated by 
approved sponsors under labour agreements and Designated Area Migration 
Agreements. 
Recommendation 10 
4.100 The committee recommends that the reconstituted MACSM review the 
Working Holiday Maker (417 and 462) visa program. The review should include, 
but not be limited to, an examination of the costs and benefits of the continued 
operation of the optional second year extension to the visa, and the costs and 
benefits of providing government with the ability to set a cap on the numbers of 
Working Holiday Maker program visas issued in any given year. 
Recommendation 11 
4.101 The committee recommends that the Department of Immigration and 
Border Protection be sufficiently resourced to allow it to pursue inter-agency 
collaboration that would enable it to collect and publish the following data on the 
Working Holiday Maker visa program: 
• the number of working holiday visa holders that do exercise their work 

rights; 
• the duration of their employment; 
• the number of employers they work for; and 
• their rates of pay, and the locations, industries, and occupations they work 

in. 
Recommendation 12 
4.102 The committee recommends that the reconstituted Ministerial Advisory 
Council on Skilled Migration (MACSM) review the Seasonal Worker program to 
ensure the program is meeting its stated aims. 
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Recommendation 13 
5.78 The committee recommends that employer sponsors of a 457 visa worker 
(professional) be required to also employ an Australian tertiary graduate in the 
same enterprise on a one-for-one basis. 
Recommendation 14 
5.79 The committee recommends that employer sponsors of a 457 visa worker 
(trade) be required to demonstrate that apprentices represent 25 per cent of the 
sponsor's total trade workforce (with the threshold for this requirement being 
the employment of four or more tradespersons). 
Recommendation 15 
5.80 The committee recommends that the current training benchmarks be 
replaced with a training levy paid per 457 visa holder employed in the business. 
The committee recommends that the levy be set at up to $4000 per 457 visa 
worker and that the levy be paid into existing government programs that 
specifically support sectors experiencing labour shortages as well as 
apprenticeships and training programs. The committee notes that this levy would 
need to be closely monitored to ensure it is paid by the sponsor and not passed on 
to the visa holder. 
Recommendation 16 
5.81 The committee recommends a short review be conducted into the costs to 
employers of running graduate employment programs, and the desirability and 
feasibility of directing funds collected from the training levy to assist employers 
implement and administer graduate programs, such that Australian tertiary 
graduates are afforded ready access to graduate employment positions. 
Recommendation 17 
5.82 The committee recommends that the following data be collected and made 
publicly available on an annual basis (either by the relevant statutory agency, or 
the relevant government department): 

• all new registrations of nurses and midwives on temporary work visas; 
• the number of employers currently sponsoring skilled tradespersons 

(ANZSCO level 3) on 457 visas; 
• the number of apprentices and trainees employed directly by these 457 

sponsors, in total and by sponsor industry and state/territory; 
• the trades in which those apprentices are being trained, including the 

number of apprentices in the same trade classifications in which the 
457 visa workers are employed; and 

• whether the apprentice and trainee numbers in each category have 
increased, decreased, or have not changed since approval of the 
employer as a sponsor. 
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Recommendation 18 
6.95 The committee recommends that the Fair Entitlements Guarantee Act 2012 
be amended to make temporary visa holders eligible for entitlements under the 
Fair Entitlements Guarantee. 
Recommendation 19 
6.96 The committee recommends that the immigration program be reviewed 
and, if necessary, amended to provide adequate bridging arrangements for all 
temporary visa holders to pursue meritorious claims under workplace and 
occupational health and safety legislation. 
Recommendation 20 
6.97 The committee recommends an audit of all workers rehabilitation and 
compensation schemes to determine whether temporary migrant workers who 
suffer a debilitating, life-long disability as the result of a workplace accident 
would be treated equally with Australian citizens or permanent residents in 
similar circumstances. The audit should also determine if a temporary migrant 
worker's entitlements would be diminished or restricted in any way if that 
worker were no longer to reside in Australia. Subject to the outcome of the audit, 
the committee recommends the government consider taking proposals to the 
Council of Australian Governments (COAG) for discussion. 
Recommendation 21 
6.98 The committee recommends that universal free vaccination be extended to 
the babies and children of all temporary migrants living in Australia, 
irrespective of their visa status. 
Recommendation 22 
8.253 The committee recommends that the Department of Immigration and 
Border Protection review the procedures used in cases involving severe worker 
exploitation to ensure that a victim-centred approach exists in practice such that 
the potential victims of people trafficking and slavery-like conditions are 
afforded an adequate opportunity in a safe and secure environment to report any 
offences committed against them. 
Recommendation 23 
8.263 The committee recommends that the Migration Act 1958 and the Fair 
Work Act 2009 be amended to state that a visa breach does not necessarily void a 
contract of employment and that the standards under the Fair Work Act 2009 
apply even when a person has breached their visa conditions or has performed 
work in the absence of a visa consistent with any other visa requirements. 
Recommendation 24 
8.269 The committee recommends that Section 116 of the Migration Act 1954 be 
reviewed with a view to amendment such that visa cancellation based on 
noncompliance with a visa condition amounts to serious noncompliance. The 
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committee further recommends that Section 235 of the Migration Act 1954 be 
reviewed with a view to amendment such that a contravention of a visa condition 
amounts to a serious contravention before a non-citizen commits an offence 
against the section. 
Recommendation 25 
8.272 The committee recommends that any new visa class or extension to a visa 
issued under changes arising from the Northern Australia White Paper, and any 
visa issued pursuant to a Free Trade Agreement, explicitly provide that any 
temporary worker is afforded the same rights and protections under the Fair 
Work Act 2009 as an Australian worker. The committee further recommends that 
any work performed in breach of a condition under any new visa class or 
extension to a visa arising from the Northern Australia White Paper, or any visa 
issued pursuant to a Free Trade Agreement, does not necessarily void a contract 
of employment and that the standards under the Fair Work Act 2009 apply even 
when a person has breached their visa conditions. 
Recommendation 26 
8.285 The committee recommends that Treasury and the ACCC review the 
Franchising Code of Conduct (and if necessary competition law) with a view to 
assessing the respective responsibilities of franchisors and franchisees regarding 
compliance with workplace law and whether there is scope to impose some 
degree of responsibility on a franchisor and the merits or otherwise of so doing. 
8.286 The committee further recommends that Treasury and the ACCC review 
the Franchising Code of Conduct with a view to clarifying whether the 
franchisor can terminate the franchise agreement without notice where there are 
reasonable grounds for believing that serious contraventions of the Fair Work Act 
2009 have occurred. 
8.287 The committee further recommends that consideration be given to the 
merits or otherwise of any amendment that would allow the franchisor to 
terminate the franchise agreement without notice where there are reasonable 
grounds for believing that serious contraventions of the Fair Work Act 2009 have 
occurred. 
Recommendation 27 
9.228 The committee recommends that universities consider how best they might 
develop proactive information campaigns for temporary visa workers around 
workplace rights. 
Recommendation 28 
9.231 The committee recommends that the Department of Immigration and 
Border Protection provide funding on a submission basis for non-governmental 
organisations, registered employer organisations, trade unions, and advocates to 
provide information and education aimed specifically at improving the 
protection of the workplace rights of temporary migrant workers. 
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Recommendation 29 
9.239 The committee recommends that the identities of migrant workers who 
report instances of exploitation to the Fair Work Ombudsman or to any other 
body should not be provided to the Department of Immigration and Border 
Protection. The committee further recommends that this prohibition should be 
written into the Memorandum of Understanding between the Fair Work 
Ombudsman and the Department of Immigration and Border Protection. 
Recommendation 30 
9.295 The Committee recommends that the 'recklessness' defence in section 
357(2) of the Fair Work Act 2009 be replaced with a 'reasonableness' defence. 
Recommendation 31 
9.299 The committee recommends that the government commit to undertake an 
independent review of the resources and powers of the Fair Work Ombudsman, 
and the penalty, accessory liability, and sham contracting provisions under the 
Fair Work Act 2009. The government should appoint, by 30 June 2016, an 
independent tripartite panel to conduct the review. 
9.300 The review should make recommendations on the adequacy of the 
resources of the Fair Work Ombudsman; the appropriateness of the powers of 
the Fair Work Ombudsman; the appropriateness of the penalty provisions under 
the Fair Work Act 2009; the utility of the accessory liability provisions under the 
Fair Work Act 2009; and the utility of the sham contracting provisions under the 
Fair Work Act 2009. 
9.301 The committee further recommends that the review report be provided to 
the Minister of Employment by 30 October 2016, and that the report be tabled in 
both Houses of Parliament by 30 November 2016. The committee provides Terms 
of Reference for the review in Appendix 3. 
Recommendation 32 
9.309 The committee recommends that a licensing regime for labour hire 
contractors be established with a requirement that a business can only use a 
licensed labour hire contractor to procure labour. There should be a public 
register of all labour hire contractors. Labour hire contractors must meet and be 
able to demonstrate compliance with all workplace, employment, tax, and 
superannuation laws in order to gain a license. In addition, labour hire 
contractors that use other labour hire contractors, including those located 
overseas, should be obliged to ensure that those subcontractors also hold a 
license. 
Recommendation 33 
9.320 The committee recommends that Australia ratify the International 
Convention on Protection of the Rights of All Migrant Workers and their Families. 
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ABBREVIATIONS 
ACCC  Australian Competition and Consumer Commission 

ACRATH Australian Catholic Religious Against Trafficking in Humans. 

ACCI  Australian Chamber of Commerce and Industry  

ACT  Australian Capital Territory  

ACTU  Australian Council of Trade Unions  

AiG   Australian Industry Group  

AIMPE  Australian Institute of Marine and Power Engineers 

AFAP  Australian Federation of Air Pilots  

AHEIA  Australian Higher Education Industrial Association  

AHPRA  Australian Health Practitioner Regulation Agency 

AMMA  Australian Mines and Metals Association 

AMIEU  Australasian Meat Industry Employees Union 

AMOU  Australian Maritime Officers Union 

ANMF  Australian Nursing and Midwifery Federation  

ANZSCO  Australian and New Zealand Standard Classification of Occupations 

ASEAN  Association of Southeast Asian Nations 

ASIC   Australian Securities and Investment Commission  

ASQA  Australian Skills Quality Authority  

ATO   Australian Taxation Office  

AUD   Australian Dollar  

AWPA  Australian Workforce and Productivity Agency 

AWOTE  Australian Weekly Ordinary Time Earnings  

CCTV  Closed Circuit Television  

CEO   Chief Executive Officer  

ChAFTA  China-Australia Free Trade Agreement  
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COAG  Council of Australian Governments  

CSOL  Consolidated Sponsored Occupations List 

DAMA  Designated Area Migration Agreement 

DET   Department of Education and Training  

DIBP   Department of Immigration and Border Protection  

DSS  Department of Social Services  

EEZ   Exclusive Economic Zone  

ETU   Electrical Trades Union of Australia  

EU   European Union  

FCA   Franchise Council of Australia 

FEG   Fair Entitlements Guarantee 
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FTA   Free Trade Agreement  

FTE   Full Time Equivalent  

FW Act  Fair Work Act  

FWBC  Fair Work Building and Construction   

FWO   Fair Work Ombudsman  

GLA   Gangmasters Licensing Authority 

HRCA  Human Rights Council of Australia  
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IFA   Investment Facilitation Agreement  

KAFTA  Korea-Australia Free Trade Agreement  

MAC   Ministerial Advisory Council 

MACSM  Ministerial Advisory Council on Skilled Migration  

MoU   Memorandum of Understanding  

MUA   Maritime Union of Australia  
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NES   National Employment Standards  

NFF   National Farmers Federation  

NSW   New South Wales 

NT   Northern Territory  

NTD   National Tenancy Database  

NTEU  National Tertiary Education Union 

NUW   National Union of Workers  

OECD  Organisation for Economic Co-operation and Development 

OH&S  Occupational Health and Safety  

PAYE  Pay As You Earn  

SA   South Australia  

SAWIA  South Australian Wine Industry Association  

SDA   Shop Distributive And Allied Employees Association  

SOL   Skilled occupants List  

Statement Fair Work Information Statement 

SWP   Seasonal Worker Programme  

TSMIT  Temporary Skilled Migration Income Threshold 

UK   United Kingdom 

US   United States 

VEVO  Visa Entitlement Verification Online  

WA   Western Australia  

WHM  Working Holiday Maker  

WHMs  Working Holiday Makers  

WTO   World Trade Organisation  
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Chapter 1 
Introduction 

Inquiry terms of reference 
1.1 On 24 March 2015, the Senate referred the following terms of reference to the 
Education and Employment References Committee for inquiry and report by 22 June 
2015: 

The impact of Australia's temporary work visa programs on the Australian 
labour market and on the temporary work visa holders, with particular 
reference to:  
a. the wages, conditions, safety and entitlements of Australian workers 

and temporary work visa holders, including: 
i. whether the programs 'carve out' groups of employees from 

Australian labour and safety laws and, if so, to what extent this 
threatens the integrity of such laws,  

ii.  the employment opportunities for Australians, including:  
A. the effectiveness of the labour market testing provisions (the 

provisions) of the Migration Act 1958 in protecting employment 
opportunities for Australian citizens and permanent residents, 
and 

B. whether the provisions need to be strengthened to improve the 
protection of employment opportunities for Australian citizens 
and permanent residents and, if so, how this could be achieved,  

iii. the adequacy of publicly available information about the 
operation of the provisions, and  

iv. the nature of current exemptions from the provisions and what 
effect these exemptions have on the reach and coverage of 
labour market testing obligations and laws regarding wages, 
conditions and entitlements of Australian workers and 
temporary work visa holders;  

b. the impact of Australia's temporary work visa programs on training and 
skills development in Australia, including:  
i. the adequacy of current obligations on 457 visa sponsoring 

employers to provide training opportunities for Australian 
citizens and permanent residents,  

ii. how these obligations could be strengthened and improved, and  
iii. the effect on the skills base of the permanent Australian 

workforce;  
c. whether temporary work visa holders receive the same wages, 

conditions, safety and other entitlements as their Australian counterparts 
or in accordance with the law, including: 
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i. the extent of any exploitation and mistreatment of temporary 
work visa holders, such as sham contracting or debt bondage 
with exorbitant interest rate payments,  

ii. the role of recruitment agents, and  
iii. the adequacy of information provided to temporary work visa 

holders on their rights and obligations in their workplace and 
community, and how it can be improved; 

d. whether temporary work visa holders have access to the same benefits 
and entitlements available to Australian citizens and permanent 
residents, and whether any differences are justified and consistent with 
international conventions relating to migrant workers;  

e. the adequacy of the monitoring and enforcement of the temporary work 
visa programs and their integrity, including:  
i. the wages, conditions and entitlements of temporary work visa 

holders, and  
ii. cases of 457 visa fraud, such as workers performing duties 

outside or below the job classification of the visa;  
f. the role and effect of English language requirements in limited and 

temporary work visa programs;  
g. whether the provisions and concessions made for designated area 

migration agreements, enterprise migration agreements, and labour 
agreements affect the integrity of the 457 visa program, or affect any 
other matter covered in these terms of reference;  

h. the relationship between the temporary 457 visa and other temporary 
visa types with work rights attached to them; and  

i. any related matter.  
That in conducting the inquiry, the committee shall review the findings and 
recommendations of previous inquiries into such matters, including the 
Legal and Constitutional Affairs References Committee's report, 
Framework and operation of subclass 457 visas, Enterprise Migration 
Agreements and Regional Migration Agreements.1 

Conduct of the inquiry 
1.2 Notice of the inquiry was posted on the committee's website. The committee 
also advertised the inquiry in The Australian and wrote to key stakeholder groups, 
organisations and individuals to invite submissions. 
1.3 The committee received 64 submissions as detailed in Appendix 1. 
1.4 The committee held ten public hearings: 
• 18 May 2015 in Melbourne; 
• 12 June 2015 in Brisbane; 

1  Journals of the Senate, No. 88—24 March 2015, pp 2374–2376. 
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• 19 June 2015 in Melbourne; 
• 26 June 2015 in Sydney; 
• 10 July 2015 in Perth; 
• 14 July 2015 in Adelaide; 
• 17 July 2015 in Canberra; 
• 24 September 2015 in Melbourne; 
• 20 November 2015 in Melbourne; and 
• 5 February 2016 in Canberra. 
1.5 A list of witnesses who gave evidence at the public hearings is detailed in 
Appendix 2. 

Extension to the inquiry 
1.6 During the course of the committee's inquiry, media investigations raised 
serious concerns about the exploitation of temporary work visa holders in Australia 
(see the background section in chapter 2). Against a background of continuing 
revelations relevant to the committee's terms of reference, the committee sought 
approval to extend the timeframe for its own inquiries into these and related matters. 
1.7 The Senate agreed to five extensions to the inquiry reporting date. On 14 May 
2015, the Senate agreed to extend the reporting date to 19 August 2015.2 On 
11 August 2015, the Senate agreed to extend the reporting date to 14 October 2015.3 
During this period, the committee focused largely on matters related to the 457 and 
417 (Working Holiday Maker or 'backpacker') visa programs. 
1.8 Following revelations of the exploitation of international students on 
temporary visas working across the 7-Eleven network of stores, the committee agreed 
to inquire into these matters as well. On 7 September 2015, the Senate agreed to 
extend the inquiry with the final report due on 11 February 2016.4 
1.9 The committee held a hearing in Melbourne on 24 September 2015 related to 
the employment conditions of temporary migrant workers employed at 7-Eleven. Prior 
to the hearing, the committee invited specific submissions from those witnesses 
attending the hearing. The committee held further hearings on these matters on 
20 November 2015 in Melbourne and 5 February 2016 in Canberra. 
1.10 On 30 November 2015, the Senate agreed to extend the reporting date to 
25 February 2016.5 On 22 February 2016, the Senate agreed to a further extension of 
the reporting date to 17 March 2016.6 

2  Journals of the Senate, No. 94—14 May 2015, p. 2601. 

3  Journals of the Senate, No. 104—11 August 2015, p. 2898. 

4  Journals of the Senate, No. 111—7 September 2015, p. 3039. 

5  Journals of the Senate, No. 131—30 November 2015, p. 3518. 
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Scope and structure of the report 
1.11 Although a range of varied and specific matters were raised during the course 
of the inquiry, certain themes run across one or more of the temporary visa programs. 
The report is therefore divided into five parts: 
• Part 1 provides an overview of the temporary visa programs; 
• Part II considers the impact of temporary visa programs on employment 

opportunities for Australians and permanent residents; 
• Part III considers the impact of temporary visa programs on the training and 

skills development of Australians and permanent residents; 
• Part IV considers issues of vulnerability and exploitation including the wages, 

conditions, safety and entitlements of temporary visa holders; and 
• Part V considers issues of information, education, regulation and compliance. 
1.12 The report chapters are structured as follows: 
• Part I: Overview 

• Chapter 2 Overview of the temporary visa programs. The chapter 
provides an overview of the temporary work visa programs and labour 
agreements. It then outlines various reviews and reforms, and finishes by 
considering the interactions between the various temporary visa 
programs. 

• Part II: Employment opportunities 
• Chapter 3 Impact of the 457 visa program on employment 

opportunities, including: 
• the responsiveness of the 457 visa program to changes in domestic 

labour supply; 
• the displacement of Australian workers by 457 visa workers; 
• the role of 457 visa workers in rural industries; 
• the 'market salary rate'; 
• the Temporary Skilled Migration Income Threshold; 
• the Skilled Occupation List and Consolidated Sponsored 

Occupation List; 
• the technical competency of foreign workers; and 
• labour market testing. 

• Chapter 4 Impact of the Working Holiday Maker (WHM) (417 and 
462) visa program on employment opportunities. The chapter looks at 
both the WHM visa program and the Seasonal Worker program. It 

6  Journals of the Senate, No. 138—22 February 2016, p. 3749. 
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considers the role of WHM visa workers in horticulture; labour 
agreements and enterprise agreements in the meat processing industry; 
and the impact of WHM visa workers on enterprise agreements and on 
employment opportunities for local workers in the meat processing 
industry. 

• Part III: Training opportunities 
• Chapter 5  Impact of temporary visas on training and skills 

development. The chapter looks at the impact of temporary visas on 
training and skills development, graduate employment, and future 
workforce capacity. It then assesses the effectiveness of the current 
training obligations and considers alternative training obligations. 

• Part IV: Vulnerability and exploitation 
• Chapter 6  Wages, conditions, safety and entitlements of 457 visa 

holders. The chapter considers the factors that contribute to the 
vulnerability of 457 visa workers. The chapter also examines the extent 
to which temporary visa workers are 'carved out' of Australian labour 
and safety laws and the barriers that temporary visa workers face in 
seeking access to justice. The chapter includes case studies of 
exploitation from the construction and nursing sectors. 

• Chapter 7 Wages, conditions, safety and entitlements of WHM visa 
holders. The chapter considers the additional factors that contribute to 
the vulnerability of WHM visa holders in the workforce and the role 
played by 417 visa workers in horticulture and fruit picking. The role of 
certain labour hire companies in the exploitation of temporary visa 
workers is examined with a particular focus on the labour hire 
arrangements at Baiada's poultry processing plants in New South Wales.  

• Chapter 8 Wages, conditions, safety and entitlements of international 
students. The chapter begins by considering the additional factors that 
contribute to the unique vulnerability of international students and 
undocumented workers in the workforce. The bulk of the chapter 
examines the exploitation of international students working at 7-Eleven. 

• Part V: Information, education, regulation and compliance 
• Chapter 9 Information, education, regulation and compliance. The 

chapter examines the provision of information and education to 
temporary visa workers and other stakeholders. The responsibilities of 
lead firms such as major supermarkets are considered in helping ensure 
compliance with workplace law down the supply chain. The role and 
powers of the Fair Work Ombudsman are examined, along with a range 
of regulatory and compliance measures under the Fair Work Act 2009 
including the penalty regime and the sham contracting and accessory 
liability provisions. The issue of the regulation of labour hire companies 
is also considered. 

538

538



Acknowledgements 
1.13 During the course of the inquiry, the committee has benefitted greatly from 
the participation of many individuals and organisations located throughout Australia. 
The committee thanks all those who assisted with the inquiry, especially the witnesses 
who put in extra time and effort to answer written questions on notice and provide 
further valuable feedback to the committee as it gathered evidence. 
1.14 But most of all, the committee acknowledges the many temporary visa holders 
that appeared before the committee to recount their experiences. Many of these 
individuals placed themselves in jeopardy in order to expose appalling and often 
systemic exploitation. The committee has formed the view that these individuals were 
motivated by a desire to see positive change in Australia's system of temporary visa 
programs and to ensure that other temporary visa holders would not endure the 
exploitation they had experienced. Without their personal accounts, the committee 
would not have been able to fully appreciate the need for a sufficiently robust 
regulatory and compliance framework to deliver a temporary visa program that is 
mutually beneficial for both Australia and for temporary visa holders. 

Note on references 
1.15 References to the committee Hansard are to the official Hansard with the 
exception of 5 February 2016 which is the proof Hansard. Page numbers may vary 
between the proof and official Hansard transcripts for 5 February 2016. 

539

539



 
 
 
 
 
 

PART I 
Overview 

540

540



CHAPTER 2 
Overview of temporary visa programs 

Background 
2.1 The assumption that Australia is solely a country of permanent settlement is 
now outdated.1 Labour mobility is a key feature of globalisation and has led to a 
dramatic increase in the global migration for work.2 Within Australia, the increasing 
reliance on temporary (as opposed to permanent) migration marks a transformation in 
the nature of Australia's migration program away from previous assumptions that 
migrants to Australia would become permanent residents and citizens.3 
2.2 Australia's approach to skilled migration has undergone significant change in 
the last 20 years, most notably with the introduction in 1996 of the Temporary Work 
(Skilled) (Subclass 457) Program (457 visa program). 
2.3 As the terms of reference for this inquiry make clear, the committee was 
directed to examine the impact of the full range Australia's temporary work visa 
programs on the Australian labour market and on temporary work visa holders. 
2.4 The value of the broad scope of the inquiry was reaffirmed during 2015 as 
two separate media investigations exposed a range of exploitative practices associated 
with the employment of temporary migrant visa holders other than 457 visa holders. 
2.5 First, on 4 May 2015, an investigation by the Australian Broadcasting 
Corporation's Four Corners program revealed exploitation of certain groups of 
migrant workers, many on Working Holiday Maker (WHM) (417 and 462) visas, in 
the meat processing and horticulture industries. Issues included the underpayment of 
wages, long working hours, and sub-standard living conditions. Unscrupulous labour 
hire contractors were implicated in many of the instances of non-compliance with 
Australia's workplace laws.4 
2.6 Then, on 31 August 2015, a joint investigation by Four Corners and Fairfax 
Media revealed the deliberate falsification of employment records by employers 
(franchisees) and the systemic underpayment of the wages and entitlements of 
international students working on temporary visas in many 7-Eleven convenience 
stores across Australia.5 

1  Associate Professor Joo-Cheong Tham, Submission 3 (supplementary), p. 5. 

2  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 4. 

3  Migration Council Australia, Submission 27, p. 3. 

4  Caro Meldrum-Hanna and Ali Russell, 'Slaving Away: The dirty secrets behind Australia's 
fresh food', Four Corners, Australian Broadcasting Corporation, broadcast 4 May 2015. 

5  Adele Ferguson and Klaus Toft, '7-Eleven: The price of convenience', Four Corners, Australian 
Broadcasting Corporation, broadcast 31 August 2015. 
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2.7 The inquiry therefore considered not only dedicated visas that facilitate 
temporary migrant work such as the 457 visa program and the Seasonal Worker 
program (subclass 416 Special Program visa), but also a range of temporary visas that 
have work rights attached to them including New Zealand (subclass 444), Student 
(subclasses 570 to 576), Temporary Graduate (subclass 485), and Working Holiday 
Maker (417 and 462) visas. 
2.8 The plethora of temporary visas with work rights attached each raise their 
own specific and related issues including impacts on the Australian labour market, 
exploitation of vulnerable migrant workers, non-compliance by employers with 
workplace laws, and gaps in the regulatory system. 
2.9 However, the interaction between the various temporary visa programs also 
raises fundamental questions for Australian society, including the potential unintended 
consequences of a growing cohort of indefinitely temporary migrants.6 Given the 
over-arching aspect of the interaction between the various temporary visa programs, 
and the broader context that it gives this report, these matters are covered later in this 
chapter. 
2.10 The notion of 'indefinitely' temporary suggests that the terms 'temporary 
migrant work', 'temporary work visa programs' and 'temporary work visa holders' 
invite further analysis. Associate Professor Joo-Cheong Tham defines temporary 
migrant work as 'work performed by those who have a limited right of residence in 
Australia' and notes: 

Temporary migrant workers are only 'temporary' in the sense that they have 
a limited right of residence. They are not necessarily 'temporary' in terms of 
the length of their residence in Australia – many of them would have lived 
in this country for years. Neither are temporary migrant workers, according 
to this definition, necessarily 'temporary' in terms of their intention to 
continue residing in Australia – many aspire to secure permanent residence 
in this country. Further, reliance on such workers is not necessarily 
'temporary' – many key sectors like hospitality and agriculture heavily rely 
upon temporary migrant workers. These enduring aspects of temporary 
migrant work in Australia make it apt to speak of the 'permanence of 
temporary migration'.7 

2.11 Temporary migrant work also includes 'work performed by migrants who 
have no legal right to participate in the Australian labour market, for example, tourists 
and those with an irregular status'.8 
2.12 The committee acknowledges that much of the policy focus to date on 
temporary visas has been focussed specifically on the 457 visa program. By 
examining the range of temporary visas with work rights, this report shines a light on 

6  The term 'indefinitely temporary' is used by Peter Mares; see Peter Mares, Submission 2. 

7  Associate Professor Joo-Cheong Tham, Submission 3, p. 4. 

8  Associate Professor Joo-Cheong Tham, Submission 3, p. 4. 
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hitherto less explored aspects of temporary migration policy and makes 
recommendations across a range of areas. 
2.13 This chapter therefore begins by providing an overview of the various 
temporary migration visas with associated work rights. Next, it outlines various labour 
agreements under which temporary migrant workers can be brought into Australia. It 
then summarises the various reviews of the 457 visa program and the key 
recommendations made by those reviews. The Northern Australia White Paper is 
briefly considered. The chapter finishes by exploring the implications that arise from 
the interactions between Australia's various temporary visa programs. 
Temporary visas with associated work rights—an overview 
2.14 This section gives a brief overview of the various visa programs with work 
rights attached, beginning with the 457 visa program. 
457 visa program 
2.15 The 457 visa program allows skilled workers to come to Australia and work 
for an approved business for up to four years. The joint submission from the 
Department of Employment, the Department of Immigration and Border Protection 
(DIBP), the Department of Education and Training (DET), the Department of Industry 
and Science, the Department of Social Services (DSS), the Fair Work Ombudsman 
(FWO) and Safe Work Australia (the Australian Government Departments' 
submission) states that the 457 visa program: 

…enables employers to address short to medium term workforce needs by 
sponsoring skilled overseas workers on a temporary basis to fill positions 
where suitably skilled Australian citizens or permanent residents cannot be 
found.9 

2.16 The three regulatory phases of business sponsorship instituted at the inception 
of the 457 visa program remain today: 
• approval of the employer as a business sponsor; 
• approval of the employer's nomination of the position; and 
• the grant of a 457 visa to the worker. 
2.17 The Australian Government Departments' submission notes that the 457 visa 
program is uncapped and driven by employer demand and that: 

The flexibility of the programme is beneficial to the Australian economy, 
contributing to productivity by responding to skills gaps in the Australian 
labour market.10 

9  Department of Employment, Department of Immigration and Border Protection, Department of 
Education and Training, Department of Industry and Science, Department of Social Services, 
Fair Work Ombudsman and Safe Work Australia [hereafter Australian Government 
Departments], Submission 41, p. 1. 

10  Australian Government Departments, Submission 41, p. 1. 
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2.18 The employer-driven element of the 457 program and the claims of flexibility 
and responsiveness stand in contrast to the permanent migration intake which is 
determined and capped on an annual basis by government. The planned permanent 
migration intake for 2014–15 is 190 000 (128 550 in the skilled stream and 60 885 in 
the family stream).11 
2.19 A 457 visa is increasingly seen as a pathway to permanent migration. In 
2014–15 to 31 March 2015, the number of 457 visa holders who were granted a 
permanent residence or provisional visa was 37 430, an increase of 5.2 per cent 
compared with the same period in the previous program year.12 
2.20 Table 2.1 below shows the percentages of 457 visa holders who have 
converted to a permanent or provisional visa over the last five years. 
Table 2.1: percentages of 457 visa holders who have converted to a permanent or 
provisional visa over the last five years. 

 
Source: Department of Immigration and Border Protection, answer to question on notice, 17 July 
2015 (received 11 August 2015). 
2.21 The pathway most used by 457 visa holders to gain permanent residence is the 
Temporary Residence Transition stream of the Employer Nomination Scheme or the 
Regional Sponsored Migration Scheme. The International English Language Testing 
System (IELTS) test score requirement to gain permanent residence through the 
Temporary Residence Transition stream is at least a score of five in each of the four 
test components.13 IELTS assesses English proficiency on a scale of 1–9 in four skills: 
listening, reading, writing and speaking.14 
2.22 Beyond the 457 visa program, however, other temporary visas provide a 
pathway to permanent residency. The Migration Council of Australia advised the 
committee that 'in 2013–14, over 58 per cent of new permanent residency visas were 
granted to people already in Australia on temporary visas'.15 The links between the 

11  Department of Immigration and Border Protection, Fact Sheet: Migrant— Migration 
programme outcomes for 2010–11 to 2013–14 and planning levels for 2014–15, available at 
http://www.border.gov.au/about/corporate/information/fact-sheets/migrant (accessed 18 August 
2015). 

12  Department of Immigration and Border Protection, Subclass 457 quarterly report, 31 March 
2015, p. 1; see also Dr Joanna Howe, 'Is the net cast too wide? An assessment of whether the 
regulatory design of the 457 visa meets Australia's skill needs', Federal Law Review, vol. 41, 
2013, p. 2. 

13  Department of Immigration and Border Protection, answer to question on notice, 17 July 2015 
(received 11 August 2015). 

14  International English Language Testing System (IELTS), Australia—What score do you need?, 
https://www.ielts.org/what-is-ielts/ielts-for-migration/australia (accessed 10 March 2016). 

15  Migration Council Australia, Submission 27, p. 3. 

Percentage (%) moved to a permanent I 
provisional visa 

Financial year of subclass 457 visa expiry 
I I WNEIGlfNGO~I 
49.6% 50.2% 53.7% 54.5% 44.0% 
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temporary and skilled migration programs and arguments about the respective merits 
of the two programs are discussed in chapter 3. 
2.23 As at 31 March 2015, there were 106 755 primary 457 visa holders in 
Australia compared to 111 781 at 31 March 2014. This is a reduction of 4.5 per cent 
(see Table 2.2 below).16 
 
Table 2.2: Primary Subclass 457 visa holders in Australia at 31 March 2015, 
compared with same date in previous program year. 

 at 31/03/14 at 31/3/15 % change 

Subclass 457 primary visa holders in 
Australia 

111 781 106 755 -4.5% 

Source: Australian Government Departments, Submission 41, Attachment B, Table 1, p. 20. 
 

2.24 It is important to note that the partners and children of 457 visa holders 
(secondary visa holders) are not subject to the same restrictions as the primary visa 
holder and have the right to undertake unskilled work.17 
2.25 There has been a reduction in the numbers of primary and secondary 
457 visas granted over the last year (see Table 2.3 below). However, the 71 316 visas 
granted in 2014–15 is still significantly higher than the 25 786 visas granted in 
1996–97.18 
Table 2.3: Primary Subclass 457 visas granted in 2014−15 to 31 March 2015, 
compared with same date in previous program year. 

Applicant Type 2013–14 to 31/03/14 2014–15 to 31/03/15 % Change 

Primary 39 767 38 134 -4.1% 

Secondary 36 247 33 182 -8.5% 

Total 76 014 71 316 -6.2% 

Source: Australian Government Departments, Submission 41, Attachment B, Table 2, p. 20. 

16  Department of Employment, Department of Immigration and Border Protection, Department of 
Education and Training, Department of Industry and Science, Department of Social Services, 
Fair Work Ombudsman and Safe Work Australia, Submission 41, Attachment B, p. 20. 

17  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 5. 

18  Janet Phillips and Harriet Spinks, 'Skilled migration: temporary and permanent flows to 
Australia', Background note, Table 3: Temporary migration: overseas student and business long 
stay (subclass 457) visa grants since 1996–97, Parliamentary Library, Parliament of Australia, 
6 December 2012. 
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2.26 The perception that 457 visas are granted solely to recipients in a foreign 
country is no longer accurate. Indeed, almost half of all 457 visas granted in 2014–15 
(18 118 out of 37 127) were to persons already in Australia (see Table 2.4 below). 
 
Table 2.4: Primary subclass 457 visas granted in 2014–15 to 31 March 2015 
where the client was onshore by last visa held. 

Visa category – Last visa held 2014–15 to 31/03/15 

Subclass 457 visa 4 599 

Student visa 5 532 

Temporary Graduate visa 912 

Temporary Resident visa 554 

Working Holiday Maker 4 612 

Visitor visa 1 773 

Other visa 128 

Unknown 8 

Onshore Total 18 118 

Offshore 19 009 

Onshore and Offshore 37 127 

Source: Australian Government Departments, Submission 41, Attachment B, Table 3, p. 20. 

 

2.27 The issue of whether a 457 visa recipient is onshore or offshore at the time of 
the granting of a 457 visa is relevant to the debate over the relative cost of employing 
a 457 visa worker as opposed to hiring an Australian citizen or permanent resident. 
This matter is discussed in chapter 3. 
2.28 There are over 1.8 million temporary visa holders in Australia (see Table 2.5 
below). 
 
 
 
 
 

546

546



Table 2.5: Temporary visa holders in Australia at 31 March 2015 by visa 
category 

Visa category Primary Total 

Bridging visa holders 108 947 111 173 

New Zealand (subclass 444) visa holders 648 993 648 993 

Student visa holders 361 742 413 123 

Temporary graduate (subclass 485) visa holders 18 220 23 021 

Temporary skilled (subclass 457) visa holders 106 755 193 158 

Visitor visa holders 285 598 285 641 

Working holiday maker visa holders 160 275 160 275 

Other temporary visa holders 28 954 36 267 

Total 1 719 484 1 871 656 

Source: Australian Government Departments, Submission 41, Attachment B, Table 4, p. 21. 

 

2.29 Of the total population of temporary visa holders, approximately 1.4 million 
temporary visas held in Australia at 31 March 2015 have work rights attached to them. 
The types of visas held by temporary visa holders include: 
• New Zealand (subclass 444); 
• Student (subclasses 570 to 576); 
• Temporary graduate (subclass 485); 
• Temporary skilled (subclass 457); and 
• Working Holiday Maker (subclasses 417 and 462).19 
2.30 Removing the large number (648 993) of New Zealand citizens who are visa 
holders from the calculations still leaves approximately three quarters of a million 
temporary visa holders in Australia with work rights. 
Seasonal Worker Program 
2.31 The original version of the seasonal worker program was introduced in 2008 
to allow workers from certain Pacific island countries to work in the Australian 
horticulture industry for up to seven months. 

19  Australian Government Departments, Submission 41, Attachment B, Table 4, p.21 and 
Attachment C, p. 22. 
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2.32 The seasonal worker program has since been expanded to the agriculture and 
accommodation industries in specified locations. The program is now uncapped with 
take-up determined by employer demand.20 
2.33 Participating countries include Fiji, Kiribati, Nauru, Papua New Guinea, 
Samoa, Solomon Islands, Timor-Leste, Tonga, Tuvalu and Vanuatu. Seasonal workers 
can be employed for up to six months, and seasonal workers recruited from Kiribati, 
Nauru or Tuvalu can be employed for up to nine months due to the higher costs of 
transportation to and from Australia for citizens from these countries.21 
2.34 For all periods of employment, approved employers must guarantee a 
minimum average of 30 hours' work per week to seasonal workers. Approved 
employers also need to test the labour market before recruiting seasonal workers.22 
(The seasonal worker program is covered in greater detail in chapter 5). 
Working Holiday Maker visa program 
2.35 The Working Holiday Maker (WHM) program includes the Working Holiday 
(subclass 417) and Work and Holiday (subclass 462) visas. As at 31 March 2015, 
there were 160 275 WHM visa holders in Australia.23 
2.36 The WHM visa program began in 1975 and allows young adults (aged 18 to 
30) from eligible partner countries to work in Australia while having an extended 
holiday. It has consistently been seen as a cultural program 'facilitating the travel of 
young people to and from Australia to have a cultural experience, supplemented with 
a limited opportunity to work'.24 Indeed, the DIBP states that 'work in Australia must 
not be the main purpose of the visa holder's visit'.25 
2.37 However, the WHM (subclass 417 and subclass 462) visa allows work for the 
full 12 months of the visa, with the sole restriction on the work rights of a WHM visa 
holder being that they cannot work for the same employer for more than six months.26 
2.38 Furthermore, since 1 November 2005, a first-time WHM (subclass 417) visa 
holder who has carried out 88 days of 'specified work' in regional Australia is eligible 

20  Australian government, Seasonal Worker Programme expansion—Q & A, available at 
http://docs.employment.gov.au/system/files/doc/other/expansion_of_the_seasonal_worker_pro
gramme_-_faqs.pdf (accessed 19 August 2015). 

21  Australian government, Seasonal Worker Programme expansion—Q & A. 

22  Australian government, Seasonal Worker Programme expansion—Q & A. 

23  Australian Government Departments, Submission 41, Attachment C, p. 22, Attachment B, 
Table 4, p.21. 

24  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 5. 

25  Department of Immigration and Border Protection, What is the Working Holiday Maker 
program?, available at https://www.border.gov.au/Lega/Lega/Form/Immi-FAQs/what-is-the-
working-holiday-maker-program (accessed 19 August 2015). 

26  Migration Regulations 1994 [F2015C00584], regulations 417.611, 462.611 (by operation of 
mandatory visa condition 8547). 
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to apply for a second WHM visa. 'Specified work' includes agriculture, mining and 
construction.27 
2.39 The number of second WHM visa grants has grown rapidly since the 
program's inception. There were 2692 grants in 2005–06 compared with 45 952 grants 
in 2013–14.28 Of the 45 952 second visa grants, 11 295 (24.6 per cent) were to WHM 
visa holders from Taiwan.29 
2.40 In 2013–14, approximately one in four first-time WHM visa holders acquired 
a second WHM visa. The second WHM visa program constituted 20 per cent of the 
overall WHM program as at 30 June 2014 compared to just 3.3 per cent as at 30 June 
2006.30 
Student visa program 
2.41 All eligible international students holding visa subclasses 570–576 are 
permitted to work 40 hours per fortnight during the course of their studies (under visa 
condition 8104).31 
2.42 As at 31 March 2015, there were 413 123 student visa holders in Australia.32 
Although precise numbers are difficult to ascertain, it was estimated that in 2011, 
more than 200 000 international students were in paid work.33 
Temporary graduate visa program 
2.43 International students who have recently graduated from an Australian 
educational institution can apply for a subclass 485 visa that allows them (and their 
family) to remain and work in Australia temporarily after completing their studies.34 

27  Migration Regulations 1994 [F2015C00584], regulations 417.211; Department of Immigration 
and Border Protection, Working Holiday Maker visa programme report, 30 June 2014, p. 4, 
available at https://www.border.gov.au/ReportsandPublications/Documents/statistics/working-
holiday-report-
jun14.pdf#search=working%20holiday%20maker%20visa%20program%20report (accessed 19 
August 2015).  

28  Department of Immigration and Border Protection, Working Holiday Maker visa programme 
report, 30 June 2014, p. 4. 

29  Department of Immigration and Border Protection, Working Holiday Maker visa programme 
report, 30 June 2014, p. 7. 

30  Department of Immigration and Border Protection, Working Holiday Maker visa programme 
report, 30 June 2014, p. 4. 

31  Migration Regulations 1994 [F2015C00584], regulations 570.617, 571.614, 572.617, 573.617, 
574.617, 575.617, 576.614 (by operation of visa condition 8104). 

32  Australian Government Departments, Submission 41, Attachment B, Table 4, p. 21. 

33  Associate Professor Joo-Cheong Tham, Submission 3, p. 15. 

34  Department of Immigration and Border Protection, Graduate visa (subclass 485), available at 
https://www.border.gov.au/Trav/Visa-1/485-# (accessed 20 August 2015). 
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As at 31 March 2015, there were 23 021 temporary graduate visa holders in 
Australia.35 
2.44 The 485 visa has two visa streams. The Graduate Work stream is for 
international students with an eligible qualification who graduate with skills and 
qualifications that relate to an occupation on the Skilled Occupation List (SOL). A 
visa in this stream is granted for 18 months from the date of grant.36 
2.45 The Post-Study Work stream is for international students who graduate with a 
higher education degree from an Australian education provider, regardless of their 
field of study. A visa in this stream can be granted for up to four years.37 
Labour agreements 
2.46 In contrast to the 457 visa program, the labour agreement stream (Labour 
Agreements, Project Agreements and Designated Area Migration Agreements) allows 
for the sponsorship of semi-skilled workers. The Australian Government Departments' 
submission notes: 

A labour agreement is a formal arrangement negotiated between an 
employer and the Australian Government. It aims to provide a migration 
pathway for businesses and industries that need semi-skilled and skilled 
workers for occupations that are not covered by the standard subclass 457 
programme. The labour agreement document defines employer obligations 
such [as] the training requirements for Australian employees.38 

2.47 Labour agreements are bound by certain conditions which the DIBP assesses 
on a case by case basis: 

Employers seeking to enter into a labour agreement are required to provide 
a comprehensive submission to DIBP which provides a compelling 
evidence-base demonstrating there is a genuine skills shortage and there are 
no suitably qualified or experienced Australians available. Consultation 
with relevant stakeholders is a mandatory part of the labour agreement 
process. 
All employers seeking access to a labour agreement must provide evidence 
of labour market need, including evidence of their genuine on−going 
recruitment efforts for the last six months. DIBP also consults with the 
Department of Employment for its assessment of the labour market in the 
requested occupations. 
While marginal concessions to the TSMIT [Temporary Skilled Migration 
Income Threshold]39 may be approved in limited circumstances where there 

35  Australian Government Departments, Submission 41, Attachment B, Table 4, p. 21. 

36  Department of Immigration and Border Protection, Graduate visa (subclass 485). 

37  Department of Immigration and Border Protection, Graduate visa (subclass 485).  

38  Australian Government Departments, Submission 41, p. 10. 

39  The Temporary Skilled Migration Income Threshold (TSMIT) provides an income floor for 
457 visa holders. The TSMIT is covered in greater detail in chapter 3. 
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is a compelling business case, DIBP must be satisfied that overseas workers 
have sufficient income to support themselves and their dependants, as they 
do not have access to the same range of benefits and services as 
Australians. Regardless, the terms and conditions of employment for 
overseas workers under labour agreements must, at all times, be no less 
favourable than those for Australian citizens or permanent residents 
performing the same duties at the same location. 
English language proficiency requirements under labour agreements are 
broadly consistent with the standard business sponsorship stream of the 
subclass 457 programme. Concessions are only considered where there is a 
strong business case and the concession would not constitute a work, health 
or safety risk. Further, employers must demonstrate that overseas workers 
can adequately access workplace relations protections and can participate in 
the community. 
Consistent with the standard subclass 457 programme, approved sponsors 
under labour agreements are also required to meet a range of sponsorship 
obligations, including a satisfactory record of, and an ongoing commitment 
to, the training of Australians.40 

2.48 An on-hire labour agreement (OHLA) is a formal arrangement negotiated 
between an on-hire (also known as labour hire) business and the Australian 
government. The OHLA is a template agreement which means that the negotiations 
are restricted to a discussion about occupations, numbers and salaries, and do not 
include the terms and conditions of the OHLA.41 

In recognition that many Australian companies do not directly recruit or 
employ all their own staff but instead use the legitimate business services of 
companies in the On−hire sector (which includes recruitment agents, labour 
hire and contract management firms), the On-hire Template Labour 
Agreement was introduced in 2007. The template allows for labour 
agreements to be entered into without negotiation on the conditions of the 
labour agreement. Beyond the ability to on-hire workers to other employers, 
there are no additional concessions under the template and all nominations 
must meet the same minimum requirements of the standard subclass 457 
programme. Only occupations that are eligible for the standard subclass 457 
programme and that are listed on the Consolidated Sponsored Occupation 
List (CSOL) may be sponsored.42 

40  Department of Employment, Department of Immigration and Border Protection, Department of 
Education and Training, Department of Industry and Science, Department of Social Services, 
Fair Work Ombudsman and Safe Work Australia, Submission 41, p. 16. 

41  Department of Immigration and Citizenship, On-hire labour agreements—Information for 
employers about labour agreement submissions, October 2012, available at 
https://skilledmigration.govspace.gov.au/files/2012/10/ON-HIRE-Labour-Agreement-
information-booklet-October-2012.pdf (accessed 19 August 2015). 

42  Department of Employment, Department of Immigration and Border Protection, Department of 
Education and Training, Department of Industry and Science, Department of Social Services, 
Fair Work Ombudsman and Safe Work Australia, Submission 41, p. 10. 
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2.49 The Australian Government Departments' submission also notes that labour 
agreements are designed to 'complement' the 457 visa program in that 'they are 
commonly used by employers in regional areas, to fill niche occupations that few 
Australians are qualified in or are unavailable'.43 
Designated Area Migration Agreements 
2.50 A Designated Area Migration Agreement (DAMA) allows states, territories or 
regions to negotiate an agreement 'under which employers in areas experiencing skills 
and labour shortages can sponsor skilled and semi-skilled overseas workers'.44 
2.51 A DAMA has a two tiered structure: 
• an over-arching agreement between a Designated Area Representative that is 

endorsed by a state or territory government and the Australian Government to 
bring overseas workers to a designated area; and 

• individual agreements between employers and the Australian Government that 
allow employers to sponsor overseas workers to the designated area under the 
terms and conditions agreed to in the over-arching agreement.45 

Project Agreements 
2.52 A Project Agreement 'allows infrastructure or resource development projects 
experiencing genuine skills or labour shortages access to temporary skilled and 
specialised semi-skilled temporary overseas workers through the subclass 457 visa'.46 
2.53 A Project Agreement also has a two-tiered structure: 
• A project company representing employers within a project will enter into an 

overarching project deed of agreement with the department. This agreement 
will be in the form of a 'deed of agreement' and it will outline, among many 
matters, the occupations and any concessions agreed to, that will facilitate the 
recruitment of overseas workers on a project. 

• Under the overarching project deed of agreement, selected employers 
endorsed by the project company will enter into a labour agreement with the 

43  Department of Employment, Department of Immigration and Border Protection, Department of 
Education and Training, Department of Industry and Science, Department of Social Services, 
Fair Work Ombudsman and Safe Work Australia, Submission 41, p. 16. 

44  Department of Immigration and Border Protection, Designated Area Migration Agreements— 
Information about requesting and managing a designated area migration agreement, August 
2014, p. 4, available at http://www.border.gov.au/WorkinginAustralia/Documents/dama.pdf 
(accessed 19 August 2015). 

45  Department of Immigration and Border Protection, Designated Area Migration Agreements— 
Information about requesting and managing a designated area migration agreement, August 
2014, p. 4. 

46  Department of Immigration and Border Protection, Project Agreements—Information about 
requesting and managing a project deed of agreement, May 2015, p. 6, available at 
http://www.border.gov.au/WorkinginAustralia/Documents/project-companies-submission-
information.pdf (accessed 19 August 2015). 
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Commonwealth to sponsor overseas workers on the project under the terms 
and conditions agreed to in the overarching deed of agreement. A labour 
agreement will only be approved where suitably qualified Australians are not 
available.47 

Enterprise Migration Agreements 
2.54 The Enterprise Migration Agreement Program has ceased due to the softening 
labour market in the resource sector.48 

Reviews and reforms of temporary visa programs 
2.55 As the principal dedicated temporary skilled migration program, the 457 visa 
program has been subject to several specific and related inquiries (the first inquiry 
being undertaken before its inception). There have, however, been inquiries related to 
other temporary visa programs such as the Knight review49 of the student visa 
program. 
2.56 This section provides a brief summary of various reviews including: 
• an inquiry into the temporary entry of business people and highly skilled 

specialists (the Roach report) (1995);50 
• an inquiry by the External Reference Group chaired by Mr Peter McLaughlin 

into temporary residence (2002);51 
• an inquiry by the Joint Standing Committee on Migration into temporary 

business visas (2007);52 
• an inquiry by the Visa Subclass 457 External Reference Group chaired by Mr 

Peter Coates into the capacity of temporary migration to ease labour shortages 
(2008);53 

47  Department of Immigration and Border Protection, Project Agreements—Information about 
requesting and managing a project deed of agreement, May 2015, p. 6. 

48  Department of Employment, Department of Immigration and Border Protection, Department of 
Education and Training, Department of Industry and Science, Department of Social Services, 
Fair Work Ombudsman and Safe Work Australia, Submission 41, p. 16. 

49  Mr Michael Knight, Strategic Review of the Student Visa Program, Report, Australian 
Government, 2011. 

50  Committee of Inquiry into the Temporary Entry of Business People and Highly Skilled 
Specialists, Business Temporary Entry: Future Directions, August1995. 

51  Department of Immigration, Multicultural and Indigenous Affairs, In Australia's interests: A 
Review of the Temporary Residence Program, 2002. 

52  Joint Standing Committee on Migration, Inquiry into temporary business visas, Temporary 
visas...permanent benefits: ensuring the effectiveness, fairness and integrity of the temporary 
business visa program, August 2007. 

53  Department of Immigration and Citizenship, Final Report to the Minister for Immigration and 
Citizenship, April 2008. 
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• the Visa Subclass 457 Integrity Review (the Deegan review) arising from 
concerns about the exploitation of temporary migrant workers (2008);54 

• Strategic Review of the Student Visa Program 2011 (the Knight review);55 
• an inquiry into the Protecting Local Jobs (Regulating Enterprise Migration 

Agreements) Bill 2012 [Provisions] by the Senate Standing Committee on 
Education, Employment and Workplace Relations;56 

• an inquiry into the framework and operation of subclass 457 visas, Enterprise 
Migration Agreements and Regional Migration Agreements by the Senate 
Legal and Constitutional Affairs References Committee (2013);57 

• the Independent Review into Integrity in the Subclass 457 Programme (the 
Azarias review) (2014);58 and 

• the Skilled Migration and 400 Series Visa Program Review by the DIBP 
(commenced 2014).59 

2.57 The Roach review was commissioned by the Keating government. The review 
found that temporary business migration (and in particular, of highly skilled business 
executives) to Australia was beneficial and recommended that a streamlined single 
visa replace the multiple business visas existing at that time.60 The incoming Coalition 
government accepted the broad thrust of the Roach report and implemented the 
457 visa program in 1996. 
2.58 However, skill shortages in the Australian labour market during the 2000s led 
to significant changes in the 457 visa program with both a substantial expansion in the 

54  Department of Immigration and Citizenship, Visa Subclass 457 Integrity Review Final Report, 
October 2008. 

55  Mr Michael Knight, Strategic Review of the Student Visa Program, Report, Australian 
Government, 2011. 

56  Senate Education, Employment and Workplace Relations Legislation Committee, Inquiry into 
the Protecting Local Jobs (Regulating Enterprise Migration Agreements) Bill 2012 
[Provisions], 12 March 2013. 

57  Senate Legal and Constitutional Affairs References Committee, Framework and operation of 
subclass 457 visas, Enterprise Migration Agreements and Regional Migration Agreements, 
27 June 2013. 

58  Mr John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
September 2014. 

59  Department of Immigration and Border Protection, Reviewing the Skilled Migration and 400 
Series Visa Programmes, Discussion Paper, September 2014; Department of Immigration and 
Border Protection, Simplification of the skilled migration and temporary activity visa 
programmes, Proposal Paper, December 2014. 

60  Committee of Inquiry into the Temporary Entry of Business People and Highly Skilled 
Specialists, Business Temporary Entry: Future Directions, 1995. 
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numbers of 457 visas granted and the inclusion of 'a broader range of skilled 
occupations, including trades'.61 
2.59 Labour market testing had been part of the 457 visa program when it was 
introduced on 1 August 1996. But, on 1 July 2001, the provision was removed with 
the early implementation by the Coalition government of a recommendation by the 
External Reference Group review that labour market testing be replaced with a skills 
and salary threshold.62 
2.60 The Joint Standing Committee on Migration recommended that the 
Departments of Immigration and Citizenship and Employment and Workplace 
Relations apply greater rigour to their assessment of occupations experiencing skill 
shortages so that the gazetted list of approved occupations 'lists only skilled migration 
occupations in demand'.63 
2.61 The report by the Visa Subclass 457 External Reference Group was produced 
at the height of the resources boom, a time of low unemployment. The report noted 
certain parts of the economy (such as the resources sector) were facing general labour 
shortages and that even though the 457 visa program had become 'a general labour 
supply visa' by default, it was 'not suitable to meet the market requirements for semi-
skilled and unskilled labour'. The report therefore recommended that the 'Australian 
Government pilot other approaches to the provision of a range of labour in specific 
industries'.64 
2.62 The Visa Subclass 457 Integrity Review by Australian Industrial Relations 
Commissioner Barbara Deegan (the Deegan review) was triggered by concerns arising 
from the expanded nature of the 457 visa program including the exploitation of 
temporary migrant workers and fears that Australian jobs were being taken by 
457 visa workers. 
2.63 Noting that workers on a 457 visa only had twenty-eight days before their visa 
expired to find a new job if they left their sponsored employment, the Deegan review 
pointed out that the twenty-eight day rule allowed unscrupulous employers to 
intimidate temporary migrant workers with the threat of being forced out of the 
country unless they adhered to their employers' demands. One of the key 

61  Mr John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
September 2014, p. 20. 

62  Department of Immigration, Multicultural and Indigenous Affairs, In Australia's interests: A 
Review of the Temporary Residence Program, 2002, pp 29–30, 122–125. 

63  Joint Standing Committee on Migration, Inquiry into temporary business visas, Temporary 
visas...permanent benefits: ensuring the effectiveness, fairness and integrity of the temporary 
business visa program, August 2007, Recommendation 12, p. xviii. 

64  Department of Immigration and Citizenship, Final Report to the Minister for Immigration and 
Citizenship, April 2008, pp 10–11, 37. 
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recommendations of the Deegan review was that the time limit for a 457 visa worker 
to find alternative employment be extended to ninety days.65 
2.64 The Deegan review also recommended a 'salary floor' and an obligation on all 
457 visa employers to pay market salary rates to all 457 visa workers.66 
2.65 The Knight review into the Student Visa Program is of relevance to this 
inquiry in so far as one of the key findings was that the availability of post-study work 
rights was an essential element in Australian universities remaining a viable 
destination for overseas students: 

The absence of a clearly defined post study work rights entitlement puts 
Australian universities at a very serious disadvantage compared to some of 
our major competitor countries. In the past the absence of such an 
entitlement has not proven to be a dramatic hindrance to Australian 
universities recruiting international students. But the world has changed. 
Global competition for quality international students is intensifying and 
almost certainly will continue to further intensify. Allowing a moderate 
period of post study work rights will be essential to ensuring the ongoing 
viability of our universities in an increasingly competitive global market for 
students.67 

2.66 In 2013, the former Labor government introduced the Migration Amendment 
(Temporary Sponsored Visas) bill 2013. The Migration Amendment (Temporary 
Sponsored Visas) Act 2013 (Migration Amendment Act) amended the Migration Act 
1958 to: 
• require the minister to establish the Ministerial Advisory Council on Skilled 

Migration to provide advice in relation to the temporary sponsored work visa 
program;68 

• require sponsors participating in the temporary sponsored work visa program 
to undertake labour market testing in relation to nominated occupations;69 

• provide that labour market testing is undertaken after redundancies and 
retrenchments have occurred;70 

• provide for enforceable undertakings between the minister and approved 
sponsors in relation to sponsorship;71 and 

65  Department of Immigration and Citizenship, Visa Subclass 457 Integrity Review Final Report, 
October 2008, p. 13. 

66  Department of Immigration and Citizenship, Visa Subclass 457 Integrity Review Final Report, 
October 2008, p. 8. 

67  Mr Michael Knight, Strategic Review of the Student Visa Program, Report, Australian 
Government, 2011 p. viii. 

68  Migration Amendment (Temporary Sponsored Visas) Act 2013, Schedule 1. 

69  Migration Amendment (Temporary Sponsored Visas) Act 2013, Schedule 2. 

70  Migration Amendment (Temporary Sponsored Visas) Act 2013, Schedule 2. 

71  Migration Amendment (Temporary Sponsored Visas) Act 2013, Schedule 5. 
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• enable Fair Work inspectors to monitor sponsorship compliance.72 
2.67 The Migration Amendment Act also amended the Migration Regulations 1994 
to give workers on a 457 visa ninety consecutive days to find a new employer,73 as 
recommended by the Deegan review. 
2.68 The most contentious element of the Migration Amendment Act was the 
decision to reintroduce labour market testing. 
2.69 Despite bipartisan support for a system of skilled migration, the Azarias 
review noted that the number of inquiries into the 457 visa program was 'a clear 
indication that it faces a politically and economically divided environment': 

In a nutshell, on the one side are those, largely business owners, who need 
overseas workers to supplement their workforces, while on the other are 
those, mainly unions, who seek primarily to safeguard the job opportunities 
and entitlements of workers in Australia.74 

2.70 The Azarias review sought to answer two key questions: 
• how to ensure that the occupations that sponsors seek to recruit for are 

genuinely skilled ones; and 
• how to ensure the Australian public can be certain that Australians have been 

given first opportunity to fill these jobs.75 
2.71 The Azarias review proposed the formation of a tripartite ministerial advisory 
council (to replace the existing Ministerial Advisory Council on Skilled Migration) 'to 
make recommendations on the occupations that should be included in the department's 
457 occupation list'. The review argued that the proposal had several advantages: 

It replaces two flawed requirements, the lack of responsiveness of the 
current occupations list and the inadequacy of labour market testing, with a 
system which is transparent to all stakeholders; which benefits from their 
full participation and buy-in; which responds quickly to the dynamic 
changes in the Australian labour market; which is based on factual evidence 
rather than poorly substantiated claims; which is objectively analysed by 
technical experts; and which considerably reduces government silos. 
Once the system is up and running, employers will have the flexibility, 
responsiveness and certainty they need, and their regulatory burden should 
accordingly be lessened, with no concomitant risk to the community; and 

72  Migration Amendment (Temporary Sponsored Visas) Act 2013, Schedule 6. 

73  Migration Amendment (Temporary Sponsored Visas) Act 2013, Schedule 3. 

74  Mr John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
September 2014, p. 7. 

75  Mr John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
September 2014, p. 8. 
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stakeholders, including the Australian public, will be more confident about 
the integrity of the programme.76 

2.72 The basis for, and composition and role of, a ministerial advisory council is 
one of the key areas that the committee's inquiry investigated (see chapter 3). 
2.73 The Azarias review also recommended changes to the training requirements 
imposed on visa sponsors. The review found 'strong support for the principle that 
sponsors should make a contribution to training Australians in return for being able to 
sponsor 457 visa holders'. However, the review found: 

…little support by either sponsors or labour representatives for the current 
training benchmarks, whose success in achieving the desired outcomes was 
repeatedly questioned, and whose application was considered to be overly 
complex.77 

2.74 Consequently, the Azarias review recommended the training benchmarks be 
abolished and replaced by a fixed amount (for example, $400) for each 457 worker 
employed.78 
2.75 The Senate Legal and Constitutional Affairs References Committee inquiry 
into the framework and operation of subclass 457 visas, Enterprise Migration 
Agreements and Regional Migration Agreements in 2013 made eleven 
recommendations.79 The committee notes that two of the recommendations made by 
the Senate Legal and Constitutional Affairs References Committee were not supported 
by the government, three were supported in principle, and six were referred to the 
Azarias review for further consideration.80 This report revisits several of the 
recommendations in later chapters. 

76  Mr John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
September 2014, p. 9. 

77  Mr John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
September 2014, pp 11 and 12. 

78  Mr John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
September 2014, p. 12. 

79  Senate Legal and Constitutional Affairs References Committee, Framework and operation of 
subclass 457 visas, Enterprise Migration Agreements and Regional Migration Agreements, 
27 June 2013, pp ix–x. 

80  Australian Government, Response to the Senate inquiry report: The Framework and operation 
of subclass 457 visas, Enterprise Migration Agreements and Regional Migration Agreements, 
July 2014. 
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2.76 The DIBP is currently conducting a review of the Skilled Migration and 
400 series visa programs.81 The committee notes that the Working Holiday visa 
(subclass 417) and the Work and Holiday visa (subclass 462) are not included within 
the DIBP review of the 400 series visa programs.82 
2.77 With respect to the DIBP review, the committee received evidence on a gap 
between the 457 visa program and the subclass 400 visa. The subclass 400 visa can be 
issued for up to six months' duration, but is generally approved for stays of up to three 
months. Global immigration law firm, Fragomen, argued that the subclass 400 visa 
was much more appropriate than the 457 visa for short-term work, but that the criteria 
for the subclass 400 visa were overly restrictive. Fragomen therefore proposed 
'allowing a total of six months' stay in Australia, but over a validity period of 
12 months from date of first entry; and removing the initial entry date restriction'.83 
The committee makes no further comment on this suggestion as it understands this 
matter will be considered by the DIBP review. 
Northern Australia White Paper 
2.78 The Abbott government White Paper on Developing Northern Australia (the 
White Paper) released in June 2015 proposed changes to some of Australia's 
temporary visa programs. With regard to DAMAs, the White Paper noted: 

Australia's first DAMA commenced in the Northern Territory on 
10 February 2014. A memorandum of agreement for up to 500 workers is 
currently in place pending a three year agreement. This is an umbrella 
agreement that will allow employers in the Northern Territory to sponsor 
temporary workers including chefs, child care and aged care workers, office 
managers, and truck drivers. 
The Western Australia Government is currently working with the 
Department of Immigration and Border Protection and the Pilbara Regional 
Council on a proposed DAMA for the Pilbara region.84 

2.79 With respect to the WHM visa program, the White Paper stated the 
government will amend the operation of the program to allow a WHM visa holder to 
work an additional six months with one employer in northern Australia if they work in 
the following high demand areas: 
• agriculture, forestry and fishing; 
• tourism and hospitality; 

81  Department of Immigration and Border Protection, Reviewing the Skilled Migration and 400 
Series Visa Programmes, Discussion Paper, September 2014; Department of Immigration and 
Border Protection, Simplification of the skilled migration and temporary activity visa 
programmes, Proposal Paper, December 2014. 

82  Department of Immigration and Border Protection, Reviewing the Skilled Migration and 400 
Series Visa Programmes, Discussion Paper, September 2014, p. 16. 

83  Fragomen, Submission 21, p. 18. 

84  Australian Government, Our North, Our Future: White Paper on Developing Northern 
Australia, June 2015, p. 111. 
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• mining and construction; 
• disability and aged care.85 
2.80 In addition, the government proposed giving a WHM (subclass 462) visa 
holder the opportunity to access a second 12 month visa if they work for three months 
in agriculture or tourism in the north. Given that a WHM (subclass 417) visa holder 
already has access to a second 12 month visa, the change meant WHM visa holders 
'could potentially be able to work for the entire duration of their two year stay in 
Australia'.86 The committee makes a recommendation in chapter 8 on the rights and 
protections available to temporary visa workers under any new visa class or extension 
to a visa issued under changes arising from the White Paper. 
2.81 The White Paper also announced changes to the Seasonal Worker program, 
stating the government would: 
• remove the cap on the number of workers participating in the Seasonal 

Worker program, making it an employer demand-driven scheme; 
• expand the Seasonal Worker program to the broader agriculture industry and 

the accommodation sector on an ongoing basis; 
• invite northern Australia's tourism industry to suggest proposals to trial the 

Seasonal Worker program in tourism sectors other than accommodation from 
1 July 2015; 

• remove the minimum stay requirement of 14 weeks, provided workers receive 
a net financial benefit of at least $1000 during their stay; and 

• simplify cost sharing arrangements by combining the employer's contribution 
to each seasonal worker's international and domestic airfare to a total of 
$500.87 

2.82 The White Paper also flagged that, subject to the conclusion of the Pacific 
Agreement on Closer Economic Relations, the government will invite additional 
Pacific Island Forum countries to participate in the Seasonal Worker program, 
potentially adding the Cook Islands, Federated States of Micronesia, Niue, Palau and 
the Republic of Marshall Islands. 
2.83 The White Paper noted, however, that employers will still be required to test 
the local labour market to see if Australian workers are available. In addition, the 
government 'will have the discretion to cap, exclude and review the placement of 

85  Australian Government, Our North, Our Future: White Paper on Developing Northern 
Australia, June 2015, p. 112. 

86  Australian Government, Our North, Our Future: White Paper on Developing Northern 
Australia, June 2015, p. 112. 

87  Australian Government, Our North, Our Future: White Paper on Developing Northern 
Australia, June 2015, p. 113. 
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seasonal workers in areas with high unemployment and low workforce participation 
rates'.88 

Interactions between the various visa programs 
2.84 As the above sections demonstrate, temporary visa programs tend to be seen 
and reviewed in isolation from each other. A consequence of this segregated approach 
has been that a key feature of Australia's system of temporary migration, the 
interaction between the various temporary visa programs, has been relatively 
unexamined. 
2.85 This section therefore considers the interaction of temporary visa programs in 
creating a 'two-step' migration program, and the corresponding potential for 
unintended consequences such as the creation of a group of indefinitely temporary 
migrants. 
2.86 The notion of an indefinitely temporary cohort of migrants has been explored 
by Mr Peter Mares, Adjunct Fellow at the Institute for Social Research at Swinburne 
University of Technology. Mr Mares noted it has become increasingly common for 'a 
migrant to spend time in Australia on a temporary visa or a series of temporary visas 
(such as 457 and student visas), before taking the next step to become a permanent 
migrant'.89 
2.87 As noted earlier, temporary visas provide a pathway to permanent residency. 
In 2013–14, over 58 per cent of new permanent residency visas were granted to 
people already in Australia on temporary visas.90 A similar trend has occurred in the 
family stream of the migration program in 2013–14, with 33 per cent of family visas 
in the permanent migration program granted onshore, often the result of temporary 
migrants partnering with Australian citizens and permanent residents.91 
2.88 Submitters such as Mr Mares and the Australian Chamber of Commerce and 
Industry acknowledged that a 'two-step' migration program, (that is an opportunity to 
progress from temporary migration to permanent migration), has much to recommend 
it in terms of a 'try before you buy' approach to migration.92 
2.89 However, Mr Mares pointed to the prospect of an increasing number of 
indefinitely temporary migrants arising from the potential mismatch between a capped 
permanent migration program and an uncapped temporary migration program: 

A two-step migration program has much to recommend it, but it has a 
potential downside. Since the annual permanent migration program is 

88  Australian Government, Our North, Our Future: White Paper on Developing Northern 
Australia, June 2015, p. 114. 

89  Mr Peter Mares, Submission 2, p. 7. 

90  Migration Council Australia, Submission 27, p. 3. 

91  Mr Peter Mares, Submission 2, p. 7. 

92  Australian Chamber of Commerce and Industry, Submission 10, p. 9; Mr Peter Mares, 
Submission 2, p. 7. 
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capped, but the temporary migration program is open-ended, there is a 
potential for a mismatch to emerge between the aspirations of temporary 
migrants to become permanent residents and their capacity to do so (in 
terms of places in the program). 
This raises the very real possibility that a large and growing number of 
temporary migrants will extend their stay in Australia by moving from one 
temporary visa to another—thus raising the potential for Australia to have 
an emerging cohort of migrants who are indefinitely temporary.93 

2.90 The three visa programs at the heart of this inquiry, the 457, WHM, and 
international student visa programs are central to this scenario. As noted earlier, all 
three visa programs have grown substantially over the last ten to twenty years and all 
are now entrenched features of the Australian labour market. 
2.91 Mr Mares outlined a scenario under which a person could easily spend a 
decade and a half in Australia on a series of temporary visas: 

An international student arrives in Australia at age 16 to complete the final 
two years of high school, before a three year undergraduate degree, a year 
of honours and a two year masters program (or eight years of study in 
total). The student then spends three years on a 485 graduate post-study 
work visa. When this visa expires the student is granted a 457 visa for four 
years. 
At the end of this period, this student graduate would be aged 31 and would 
have spent almost half his or her life in Australia—15 formative years—on 
a series of temporary visas.94 

2.92 However, despite having lived in Australia for 15 years, paid taxes, and 
abided by Australian laws and regulations, the person would not necessarily be able to 
access the rights of a resident or citizen: 

The person in question, however, will not necessarily be on a pathway to 
becoming an Australian resident and enjoying the rights and entitlements 
that go with permanent residency and ultimately, citizenship—including the 
right to vote or stand for office that is fundamental to the meaningful 
operation of a system of representative democracy.95 

2.93 This scenario is likely to be exacerbated by the growing trend to promote an 
Australian high school education to overseas students as a means to create a steady 
stream of international students for Australia's higher education system. While the 
above scenario featured a student completing their final two years of high school in 
Australia, Mr Mares told the committee that Australia is actively encouraging the 
arrival of children as young as twelve or thirteen to study in Australian high schools.96 

93  Mr Peter Mares, Submission 2, p. 7, emphasis original. 

94  Mr Peter Mares, Submission 2, p. 9. 

95  Mr Peter Mares, Submission 2, p. 9. 

96  Mr Peter Mares, Submission 2, pp 9–10. 
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2.94 There is no data on the number of long-term temporary migrants in Australia 
because the DIBP does not collect data in a form that would allow for it to be 
calculated. However, Mr Mares provided a range of data that indicated not only an 
increasing tendency for 'for temporary visa holders to cycle through a range of 
different temporary visa options', but also the potential for a growing cohort of 
temporary migrants who fail to progress towards permanent residency and therefore 
become indefinitely temporary.97 
2.95 Mr Mares observed at least 2000 people have been in Australia on a 
temporary visa for at least 10 years and another 18,000 have been in Australia for 
eight years or more on temporary visas. Mr Mares also noted that about 3000 people 
who met the eligibility criteria for permanent residency, and who have paid for and 
had applications for permanent residency lodged for more than five years, are still 
awaiting a response from the DIBP about their application.98 
2.96 Both Eventus Corporate Migration and Mr Mares drew attention to the 
treatment of New Zealanders who arrived in Australia after 2001. As noted earlier, 
there are approximately 650 000 New Zealanders in Australia. Those that came before 
2001 are special category visa holders and are, to all intents and purposes, permanent 
residents. However, a group of approximately 200 000 New Zealanders that arrived 
after 2001 do not have a clear pathway to permanent residency.99 New Zealanders in 
this latter category are on a visa that is 'officially categorised as a temporary visa by 
the immigration department, even though it allows an indefinite stay'. In other words, 
New Zealanders in this category are indefinitely temporary.100 
2.97 Being indefinitely temporary has consequences in terms of a lack of access to 
rights and entitlements: 

They will never vote and they will never run for office. They pay taxes and 
they do have access to Medicare, but they do not have access to Centrelink, 
apart from a very limited six-month window after 10 years. They have to 
pay full up-front fees for their students to go to university and they pay for 
the National Disability Insurance Scheme but they cannot access the 
National Disability Insurance Scheme.101 

2.98 While Mr Mares did not place an upper limit on the amount of time that a 
person could reside in Australia as a temporary migrant, he did point out that 
indefinitely temporary migrants are 'at risk of being permanently excluded from the 
political community of the nation and permanently denied the benefits and rights of 
citizenship'.102 

97  Mr Peter Mares, Submission 2, pp 10–11. 

98  Mr Peter Mares, private capacity, Committee Hansard, 19 June 2015, pp 47–49. 

99  Eventus, Submission 25, p. 21. 

100  Mr Peter Mares, private capacity, Committee Hansard, 19 June 2015, p. 47. 

101  Mr Peter Mares, private capacity, Committee Hansard, 19 June 2015, p. 47. 

102  Mr Peter Mares, Submission 2, p. 14. 
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2.99 Mr Mares proposed two alternative approaches to this dilemma. The first 
would be to give much greater weight to time spent in Australia on a temporary visa in 
applications for permanent residency. Mr Mares noted that European Union member 
states are required to grant 'permanent or long term residence status to foreign 
nationals who have been long-term temporary residents, usually for at least five years 
duration' (with time spent on a student visa discounted by 50 per cent compared to 
time spent working). The second approach would be to cap Australia's various 
temporary migration programs, particularly the international student, 485 and 457 visa 
programs on an annual basis.103 
2.100 Mr Mares argued that: 

A migrant who lives in Australia for a significant period of time, who 
contributes to the economic life of the nation through their labour and their 
taxes, who has quite possibly paid fees to study here, is a person who for all 
intents and purposes, makes Australia their home. 
The more time temporary migrants spend living, working and studying in 
Australia, the more financial, cultural, psychological and emotional 
attachments they are likely to develop.104 

2.101 Given that one of the fundamental tenets of Australian society is that those 
subject to the laws of a nation should have a say in how those laws are developed and 
administered, a question arises as to when a temporary migrant accumulates the rights 
of a resident of Australia. These rights include: 

…rights to have a say in how those taxes are spent, rights to receive 
protection when they fall on hard times—for example, health care, 
disability assistance, unemployment benefits and so on—and rights to 
access to services—child care, education.105 

2.102 Related to this discussion about rights and responsibilities is the type of 
migration system that Australia currently has and consequently the type of society that 
Australia has become. According to Mr Mares, there is a risk that Australia is moving 
away from a multicultural society based on citizenship to a society where a growing 
cohort of migrants miss out on the rights that accrue to permanent residents and 
citizens.106 

Committee view 
2.103 Australia's migration program, particularly since the end of World War Two, 
has resulted in a citizenship-based multicultural society that stands in stark contrast to 
the guest-worker model in many other societies. 
2.104 Over the last two decades, however, as temporary migrants have become 
increasingly valuable to Australia, new visa categories have been created such as the 

103  Mr Peter Mares, Submission 2, pp 14–15. 

104  Mr Peter Mares, Submission 2, p. 15. 

105  Mr Peter Mares, private capacity, Committee Hansard, 19 June 2015, p. 45. 

106  Mr Peter Mares, private capacity, Committee Hansard, 19 June 2015, pp 45–46. 
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485 post-study work visa. Changes to, and the expansion of, various temporary 
migration visas have been made to accommodate various needs or demands in 
different sectors of the economy. 
2.105 Yet while these changes may have been necessary or beneficial, the range of 
temporary visa programs and the potential to move from one visa to another has 
created a range of incentives for temporary migrants to remain in Australia. Running 
alongside these incentives is an expectation that a temporary migrant will be able to 
become a permanent resident. 
2.106 However, the potential for unintended consequences arises when the numbers 
of temporary migrants seeking to become permanent residents exceeds the capacity of 
the permanent migration stream to accommodate them. In this case, a situation may 
arise where a number of temporary migrants, some of whom may have been in the 
country for eight years or more, are unable to transition to permanent residency. 
2.107 The risk for Australia is the creation of an indefinitely temporary cohort of 
migrants who lack access to the rights and entitlements of permanent residents and 
citizens. These are serious issues for an inclusive liberal democracy such as Australia 
that, historically, has built a citizenship-based multicultural society. 
2.108 In order to resolve the issues of a permanently temporary cohort of migrants, 
the committee received evidence to suggest that time spent living in Australia should 
be given greater weight in consideration of applications for permanent residency. It 
was also proposed that eight years continuous residence was a reasonable period of 
time to fully qualify a temporary migrant for a permanent visa assuming there were no 
serious character concerns. 
2.109 The committee has not formed a view on the weight that should be attached to 
length of residence in Australia, or the length of time after which it would be 
reasonable to resolve the status of a temporary visa holder. However, the committee is 
persuaded that these are matters which merit serious consideration. 
2.110 The committee heard that the DIBP gathers information on a temporary visa 
holder based on the last time they entered the country. However, the DIBP does not 
appear to have a system that can aggregate the data to provide figures on the number 
of temporary visa holders that have been in Australia on a series of temporary visas 
and for how long in total. In terms of ascertaining the number of long-term temporary 
migrants and designing appropriate policy in this area, the lack of this type of data is a 
serious deficiency. 
Recommendation 1 
2.111 The committee recommends that the Department of Immigration and 
Border Protection routinely publish data on the number of temporary migrants 
resident in Australia by length of stay. This data should account for transitions 
between temporary visa categories. The committee also recommends that brief 
periods of time spent outside Australia during a transition between visas should 
not restart the clock on calculating the total length of time spent in Australia on 
temporary visas. 
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Recommendation 2 
2.112 The committee recommends that the Department of Immigration and 
Border Protection conduct a review of proposals to give greater weight to time 
spent living in Australia in consideration of applications for permanent 
residency. The review should also consider the merits of setting a limit on the 
period of time after which it would be considered reasonable for a temporary 
visa holder to qualify for permanent residency. 
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CHAPTER 3 
Impact of the 457 visa program on employment 

opportunities 
Introduction 
3.1 One of the key concerns about the 457 visa program is the impact the program 
has on employment opportunities for Australian permanent residents and citizens. 
Over the last two decades, these concerns have been addressed by adjusting the degree 
to which the 457 visa program is regulated. To a large extent, regulation of the 457 
visa program has therefore involved a trade-off between the efficiency and 
productivity of the program versus the integrity and equity of the outcomes. 
3.2 Submissions generally reflected this tension between the competing aims of 
efficiency and integrity, namely employers seeking to supplement their workforce 
with overseas workers in the most efficient and flexible manner, and unions seeking to 
protect the wages, conditions and job opportunities of Australian workers by requiring 
certain pre-conditions to be met prior to the hiring of overseas workers. 
3.3 At the outset, the committee reiterates two points made in a previous inquiry 
into these matters by the Senate Legal and Constitutional Affairs References 
Committee. Firstly, where a genuine skill shortage does not exist in relation to a 
position, the employment of a 457 visa holder represents a fundamental breach of the 
program's central aims and must, as a matter of course, impact negatively on the 
opportunity for local workers to fill that position.1 
3.4 Secondly, and conversely, where a genuine skill shortage exists in relation to 
a position, the inability of an employer to readily access a 457 visa worker to fill that 
position frustrates the key economic objectives of the program and could negatively 
impact on both business activity (and the employment of local workers) and the 
availability of critical services.2 
3.5 Given the concerns about the effect of the 457 visa program on employment 
opportunities for Australian permanent residents and citizens, the key issues raised by 
submitters about the 457 visa program include: 
• the balance between permanent and temporary migration, and the 

responsiveness of the 457 visa program to changes in domestic labour supply 
(in general, proponents such as employers and their organisations argued that 
the 457 program responded to changes in skills shortages in the domestic 

1  Senate Legal and Constitutional Affairs References Committee, Framework and operation of 
subclass 457 visas, Enterprise Migration Agreements and Regional Migration Agreements, 
27 June 2013, p. 18. 

2  Senate Legal and Constitutional Affairs References Committee, Framework and operation of 
subclass 457 visas, Enterprise Migration Agreements and Regional Migration Agreements, 
27 June 2013, p. 19. 
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labour market, while critics such as unions argued that the responsiveness was 
not evident, particularly in a softening job market);3 

• the displacement of Australian workers by 457 visa workers;4 
• the importance of 457 visa workers to rural industries (particularly in the 

agricultural sector) that have struggled to attract domestic labour;5 
• the threshold up to which the 'market salary rate' is to be applied;6 
• the level and indexation of the Temporary Skilled Migration Income 

Threshold (TSMIT);7 
• the composition, flexibility, and regulation of the Consolidated Sponsored 

Occupation List (CSOL) from which occupations may be sponsored under the 
457 visa program (including the make-up of the body responsible for 

3  Dr Joanna Howe and Professor Alexander Reilly, Submission 5, p. 5; Australian Government 
Departments, Submission 41, pp 5–6; Engineers Australia, Submission 4, pp 1 and 4;  
Ms Jenny Lambert, Director, Employment, Education and Training, Australian Chamber of 
Commerce and Industry, Committee Hansard, 17 July 2015, p. 16; Migration Council 
Australia, Submission 27, p. 6; Australian Nursing and Midwifery Federation, Submission 37, 
pp 4–6; Ms Ruth Kershaw, Research Consultant, Victorian Branch, Electrical Trades Union, 
Committee Hansard, 19 June 2015, p. 27; Australian Council of Trade Unions, Submission 48, 
p. 24; Mr Ron Monaghan, General Secretary, Queensland Council of Unions, Committee 
Hansard, 12 June 2015, p. 1. 

4  Mr Benjamin Loeve, Committee Hansard, 26 June 2015, pp 2–3; The Australian Federation of 
Air Pilots, Submission 15, p. 2; Australian Maritime Officers Union, Submission 18, pp 3–5; Mr 
Matthew Boyd, Branch Organiser, Electrical Trades Union, Committee Hansard, 19 June 2015, 
pp 32–33; Australian Workers Union, Submission 44, pp 1–2; Ms Ruth Kershaw, Research 
Consultant, Victorian Branch, Electrical Trades Union, Committee Hansard, 19 June 2015, pp 
27–28. 

5  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 19; Mrs Laura Wells, Tastensee Farms, Committee Hansard, 12 June 2015, p. 21; Mr 
David Fairweather, Tastensee Farms, Committee Hansard, 12 June 2015, p. 20; Ms Deborah 
Kerr, General Manager, Policy, Australian Pork Limited, Committee Hansard, 19 June 2015, 
p. 9; Ms Sarah McKinnon, Manager, Workplace Relations and Legal Affairs, National Farmers' 
Federation, Committee Hansard, 26 June 2015, p. 31; Mrs Roma Britnell, Chair, Markets, 
Trade and Value Chain Policy Advisory Group, Australian Dairy Farmers Ltd, Committee 
Hansard, 26 June 2015, p. 39; Mr Guy Gaeta, Committee Hansard, 26 June 2015, p. 36; Mr 
Justin Roach, Committee Hansard, 26 June 2015, p. 36; Mr Bernard Murray and Mrs Kerry 
Murray, Owners, Murray Free Range, Committee Hansard, 17 July 2015, pp 28–29; Mrs 
Elizabeth Mary Wallace, Human Resources, Compliance and Feed Purchasing, Windridge 
Farms, Committee Hansard, 17 July 2015, p. 29.  

6  Australian Institute of Marine and Power Engineers, Submission 17, pp 4 and 8; Australian 
Higher Education Industrial Association, Submission 20, pp 2–3. 

7  Migration Council Australia, Submission 27, p. 5; United Voice, Submission 19, pp 2–3; 
Maritime Union of Australia, Submission 22, p. 9; Northern Territory Government, Submission 
39, pp 1–2. 
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compiling the CSOL), and the balance between permanent and temporary 
migration;8 

• the technical competency of foreign workers particularly in sectors where 
safety is paramount;9 and 

• labour market testing as a means to ensure Australians have the first 
opportunity to apply for jobs (in general, employers criticised labour market 
testing as an excessive and unnecessary burden on employers, while unions 
supported labour market testing but criticised the requirements as lacking 
rigour).10 

3.6 In order to provide context for the above issues, the chapter begins by looking 
at the balance between permanent and temporary migration, and the degree to which 
the 457 visa program responds to changes in the domestic labour market. 
3.7 The next two sections present evidence on Australian labour markets. The 
first considers evidence that 457 visa workers have displaced Australian workers. The 
second considers the importance of 457 visa workers in certain sectors of Australian 
agriculture. The role and impacts of the 417 visa program, including both the 

8  Dr Joanna Howe and Professor Alexander Reilly, Submission 5, pp 8–13; Dr Joanna Howe, 'Is 
the net cast too wide? An assessment of whether the regulatory design of the 457 visa meets 
Australia's skill needs', Federal Law Review, vol. 41 issue 3, pp 20 and 23; Australian Council 
of Trade Unions, Submission 48, pp 20–22; Unions NSW, Submission 35, pp 5 and 7; Maritime 
Union of Australia, Submission 22, pp 6–7; Electrical Trades Union, Submission 12, p. 3; 
United Voice, Submission 19, pp 2–3; Australian Chamber of Commerce and Industry, 
Submission 10, pp 8–9; Australian Higher Education Industrial Association, Submission 20, pp 
1–2; Ms Jenny Lambert, Director, Employment, Education and Training, Australian Chamber 
of Commerce and Industry, Committee Hansard, 17 July 2015, pp 17–18; Migration Council 
Australia, Submission 27, p. 14. 

9  Engineers Australia, Submission 4, p. 5; Electrical Trades Union, Submission 12, pp 8–9; 
Mr Matthew Boyd, Branch Organiser, Electrical Trades Union, Committee Hansard,  
19 June 2015, p. 32. 

10  Australian Government Departments, Submission 41, pp 3–7; Migration Council Australia, 
Submission 27, p. 7; Migration Institute of Australia, Submission 40, pp 10–13; Engineers 
Australia, Submission 4, p. 5; Ms Ruth Kershaw, Research Consultant, Victorian Branch, 
Electrical Trades Union, Committee Hansard, 19 June 2015, pp 27–28; Dr Joanna Howe, 'Is the 
net cast too wide? An assessment of whether the regulatory design of the 457 visa meets 
Australia's skill needs', Federal Law Review, vol. 41 issue 3, p. 16; Ms Jenny Lambert, 
Director, Employment, Education and Training, Australian Chamber of Commerce and 
Industry, Committee Hansard, 17 July 2015, pp 12–13 and 17–18; Australian Council of Trade 
Unions, Submission 48, pp 25–35 and 97–105; The Australian Federation of Air Pilots, 
Submission 15, p. 2; Australian Maritime Officers Union, Submission 18, p. 5; Australian 
Institute of Marine and Power Engineers, Submission 17, p. 6; Australian Chamber of 
Commerce and Industry, Submission 10, p. 13; Maritime Union of Australia, Submission 22, 
pp 5–6; United Voice, Submission 19, p. 2; Migration Council Australia, Submission 27, p. 7; 
Australian Workers Union, Submission 44, pp 1–2; Ms Donna Mogg, Commercial Services 
Manager, Growcom, Committee Hansard, 12 June 2015, p. 22; Mr Ron Monaghan, General 
Secretary, Queensland Council of Unions, Committee Hansard, 12 June 2015, p. 2; Ai Group, 
Submission 33, p. 18; Business Council of Australia, Submission 26, p. 2. 
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importance of 417 visa workers in horticulture, viticulture, and fruit picking, and the 
displacement of local workers by 417 visa workers in the meat processing sector, are 
covered in chapter 4. 
3.8 This is followed by several sections that examine the policy settings around 
the 457 visa program and Designated Area Migration Agreements (DAMAs), 
including the 'market salary rate', the TSMIT, the CSOL, the technical competencies 
required of temporary visa workers, and labour market testing. 
3.9 The chapter finishes with the committee's view on these matters. 

The balance between permanent and temporary migration 
3.10 As background context to the discussion in the next section on the 
responsiveness of the 457 visa program to changes in the domestic labour market, the 
committee notes that unions and employers hold conflicting views on the current 
direction of migration policy, and in particular, the balance between permanent and 
temporary migration. 
3.11 The Australian Council of Trade Unions (ACTU) expressed concern about the 
greater reliance on temporary migration. The ACTU pointed out that the short-term 
interests of employers are not necessarily consistent with either the long-term national 
interest or the interests of migrant workers: 

…this trend towards temporary and employer-sponsored migration is 
effectively outsourcing decisions about our national migration intake to 
employers and their short-term needs, over the national interest and a long-
term vision for Australia's economy and society.11 

3.12 Concerns about labour migration policy relying too heavily on employer 
preferences are not just restricted to unions and certain academics. In 2009, the 
Organisation for Economic Cooperation and Development (OECD) stated: 

A regulated labour migration regime would, in the first instance, need to 
incorporate a means to identify labour needs which are not being met in the 
domestic labour market and ensure that there are sufficient entry 
possibilities to satisfy those needs. In theory, employers could be 
considered the group of reference for determining this, but historically, 
requests by employers have not been considered a fully reliable guide in 
this regard, at least not without some verification by public authorities to 
ensure that the requests represent actual labour needs that cannot be filled 
from domestic sources.12 

3.13 The ACTU set out the reasons for their preference for permanent over 
temporary migration: 

…permanent migrants provide a more stable source of skilled workers with 
a greater stake in Australia's future and in integrating into all aspects of 

11  Australian Council of Trade Unions, Submission 48, p. 20. 

12  Organisation for Economic Cooperation and Development (OECD), International Migration 
Outlook 2009, p. 134. 
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Australian community life. With permanent residency, migrants have a 
secure visa status. This makes them less susceptible (though not immune) to 
exploitation and less likely to generate negative impacts on other Australian 
workers in terms of wages, employment conditions and job and training 
opportunities.13 

3.14 The ACTU therefore recommended that: 
…the current weighting of Australia's skilled migration program towards 
employer-sponsored pathways should be re-evaluated, with greater 
emphasis given to the permanent, independent stream as the 'mainstay' of 
the skilled migration program.14 

3.15 The Australian Nursing and Midwifery Federation (ANMF) acknowledged 
that nurses and midwives 'have a strong tradition of international collaboration, with 
nurses and midwives moving around the globe to gain further training and different 
clinical experiences', and recognised the 'clear merit in international exchange and 
diversity'.15 
3.16 The ANMF noted that nursing features strongly in both the temporary and 
permanent skilled migration programs (see Table 3.1 and 3.2 below). 
Table 3.1: Number of 457 visa grants to nurses, 2005 to 2013–14 

Year 2005 2006 2007–08 2008–09 2009-10 2010–11 2011–12 2012–13 2013–14 

457 
visas 

2609 3011 3375 3977 2624 2146 3095 2853 1489 

Source: Australian Nursing and Midwifery Federation, Submission 37, p. 5. 

 

Table 3.2: Number of permanent visa grants to nurses, 2005 to 2013–14 

Year 2005 2006 2007–08 2008–09 2009-10 2010–11 2011–12 2012–13 2013–14 

457 
visas 

2161 2174 2478 3492 4133 3400 3160 2930 N/A 

Source: Australian Nursing and Midwifery Federation, Submission 37, p. 6. 

3.17 While expressing a preference for permanent migration, the ANMF saw a 
place for temporary migration provided that certain safeguards for both local and 
overseas workers were met. These safeguards included genuine testing of the labour 

13  Australian Council of Trade Unions, Submission 48, p. 22. 

14  Australian Council of Trade Unions, Submission 48, p. 22; see also Electrical Trades Union, 
Submission 12, p. 3; United Voice, Submission 19, pp 2–3; Australian Workers Union, 
Submission 44, p. 2. 

15  Australian Nursing and Midwifery Federation, Submission 37, p. 4. 
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market, investment in the training of local nurses and midwives, and an English 
language standard of International English Language Testing System (IELTS) 7.16 
3.18 The preference for permanent over temporary migration was condemned as 
illogical by the Australian Chamber of Commerce and Industry (ACCI). ACCI noted 
the economic benefits of growth in the education and tourism sectors that results from 
the student and Working Holiday Maker (WHM) visa programs. It was also pointed 
out that temporary work visa programs 'provide an effective feeder into permanent 
migration' and that there were benefits to 'someone coming temporarily in advance of 
making a permanent commitment'. Given these connections, ACCI argued that 
temporary migration should not be reviewed in isolation from permanent migration.17 
3.19 ACCI estimated the skilled workforce in Australia to be around 4.2 million, of 
which primary 457 visa holders accounted for around 2.1 per cent of the skilled 
workforce (see Figure 3.1 below). 
Figure 3.1: Australia's Workforce and Skilled Migration 

 
Source: Australian Chamber of Commerce and Industry, Submission 10, p. 14. 

 

3.20 ACCI made the point that temporary and permanent migration is inextricably 
linked and that the value of temporary migration in this equation was its 
responsiveness to immediate needs: 

16  Australian Nursing and Midwifery Federation, Submission 37, p. 4. 

17  Australian Chamber of Commerce and Industry, Submission 10, pp 8–9; see also Eventus, 
Submission 25, p. 20. 
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The temporary skilled migration programme should be seen as the 
responsive end of the total skilled migration programme. It enables the 
fulfilment of immediate needs, and if those needs are temporary, then the 
worker returns to their own country. If the need is permanent they are 
sponsored or apply independently to stay.18 

3.21 Ms Jenny Lambert, Director of Employment, Education and Training at 
ACCI, also argued that because employer sponsored migration programs required 
strong employer commitment, the pay and employment outcomes for migrants would 
likely be superior to those delivered by the independent skilled migration stream.19 

The responsiveness of the 457 visa program to changes in domestic labour 
supply and skills demand  
3.22 In general terms, the advantage of temporary migration is its ostensible 
responsiveness to changes in the domestic economy. In theory, a responsive 
temporary migration program benefits the host nation during both economic upturns 
and downturns. As Dr Joanna Howe and Associate Professor Alexander Reilly note:  

In theory, when permanent migrants lose their jobs, they are a burden on 
the Australian welfare state, whereas temporary migrants return home.20 

3.23 One of the key areas of contention regarding the 457 visa program is the 
responsiveness of the program to changes in the domestic supply of skilled labour. In 
the main, proponents (such as employers and their organisations) argued that the 457 
program responded to changes in skills shortages in the domestic labour market, while 
critics (such as unions) argued that the responsiveness was not evident. 
3.24 The crux of the issue is whether temporary migration has a negative impact on 
jobs particularly in a softening job market. This boils down to a broader question 
about the extent to which the 457 visa program responds to changes in the labour 
market and whether, for example, an increase in domestic unemployment is matched 
to a reasonable extent by a reduction in demand for 457 visa workers. The more 
specific question is the extent to which the 457 visa program responds to changes in 
the supply of skilled labour in particular occupations. 
3.25 On the latter question, the Australian Government Department submission 
provided evidence of an association between the demand for 457 visa workers and 
skill shortages in the nursing and engineering occupations: 

The number of primary subclass 457 visas granted for Midwifery and 
Nursing Professionals (ANZSCO minor group) and Enrolled Nurse 
declined from 3239 in 2011–12 to 2999 in 2012–13 to 1597 in 2013–14 
(and 832 for the 9 months to 31 March 2015). Department of Employment 

18  Australian Chamber of Commerce and Industry, Submission 10, p. 13. 

19  Ms Jenny Lambert, Director, Employment, Education and Training, Australian Chamber of 
Commerce and Industry, Committee Hansard, 17 July 2015, p. 17. 

20  Dr Joanna Howe and Professor Alexander Reilly, Submission 5, p. 5. 
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research shows that Registered Nurse has not been in national shortage 
since 2011. 
The number of primary subclass 457 visas granted in the Engineering 
Professionals (ANZSCO minor group) and Building and Engineering 
Technicians (minor group, excluding Architecture, Building and Surveying 
Technicians) declined from 7795 in 2011–12 to 5943 in 2012–13 to 3586 in 
2013–14 (and 2349 for the 9 months to 31 March 2015). Most engineering 
professions ceased to be classified as in shortage on the Department of 
Employment's national Skill Shortage List in 2013.21 

3.26 The Australian Government Department submission also provided a graph 
(Figure 3.2 below) to illustrate a more general association between the granting of 457 
visas and the unemployment rate between 2005–06 and 2013–14: 
Figure 3.2: The association of grants of 457 visas and the rate of unemployment. 

 
Source: Australian Government Department, Submission 41, p. 6. 

 
3.27 The committee notes that between 2005–06 and 2009–10, there appears to be 
a reasonably close association between the granting of primary 457 visas and the 
unemployment rate. As the unemployment rate fell between 2005–06 and 2007–08, 
there was an increase in the number of primary 457 visas granted. As the 
unemployment rate rose between 2007–08 and 2009–10, there was a corresponding 
decrease in the number of primary 457 visas granted. 

21  Australian Government Departments, Submission 41, p. 5. 
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3.28  However, a similar association between the unemployment rate and the 
granting of visas did not materialise between 2010–11 and 2012–13. During this 
period, the unemployment rate rose from approximately five to five and a half per cent 
and yet grants for primary 457 visas also rose from approximately 45 000 to 
approximately 70 000. Therefore, over a two-year period, the continued increase in 
the number of primary 457 visas being granted did not respond to the increase in 
unemployment for a period of two years. As the unemployment rate continued to rise 
between 2012–13 and 2013–14, the granting of primary 457 visas declined to 
approximately 50 000 (the figures for 2014–15 were approximately 38 000 based on 
the figures supplied in Table 2.3). The number of primary 457 visas granted has 
therefore declined significantly, although not quite to the levels of 2009–10 when the 
unemployment rate was approximately five and a half per cent (the unemployment 
rate for the period 2014–15 averaged above 6 per cent). 
3.29 In summary, an argument could be made both ways about the responsiveness 
on the 457 visa program to the unemployment rate. However, it is clear that as 
Australia's rate of unemployment has increased over the last four years, there has been 
a time lag of two to three years in the responsiveness of the demand for, and granting 
of, primary 457 visas. 
3.30 The ACTU fundamentally disagreed with the proposition that the 457 visa 
program was responsive to changes in the domestic labour market. The ACTU pointed 
to trends in both the general rate of unemployment and trends in particular industry 
sectors such as construction and food as evidence that the 457 visa program does not 
reflect the realities of the domestic labour market.22 
3.31 For example, the ACTU noted that the unemployment rate is above six per 
cent with over three quarters of a million Australians unemployed and looking for 
work, and the youth unemployment rate is over 13 per cent with over a quarter of a 
million young people out of work.23 
3.32 Given the evidence on the granting of 457 visas at a time of relatively high 
unemployment, the ACTU maintained: 

…labour market testing is a sensible, appropriate, and necessary measure to 
ensure that, before temporary migrant workers can be employed, there is 
evidence that employers have made all reasonable efforts to employ 
Australian workers and that Australian workers are not being displaced.24 

3.33 Concerns about the responsiveness of the 457 visa program to changes in 
domestic demand for labour, and a corresponding impact upon job opportunities for 
local workers, were echoed by certain peak bodies. Engineers Australia noted: 

…throughout the years when the demand for engineers was high, the 
number of 457 visas increased and that there were falls in the number 

22  Australian Council of Trade Unions, Submission 48, pp 103–105. 

23  Australian Council of Trade Unions, Submission 48, p. 24. 

24  Australian Council of Trade Unions, Submission 48, p. 105. 
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during the GFC and in 2013–14 when demand conditions changed. 
However, given the dramatic change in the engineering labour, Engineers 
Australia is astonished that the 457 visa intake was as high as 5501.25 

3.34 Noting that the 457 visa program is 'designed to be a safety valve for 
employers when there is excess demand for engineers', Engineers Australia stated that 
the demand for engineers under the 457 visa program did not match the situation in 
the domestic labour market for engineers: 

There is no general shortage of engineers in Australia and the number of 
457 visa approved last year are far higher than one would expect if some 
employers experienced difficulties recruiting an engineer practicing in a 
particular area of engineering, especially in view of there being no skills 
assessment.26 

3.35 Engineers Australia stated that the 457 visa program as it applied to the 
engineering occupation was having a detrimental effect on employment opportunities 
for Australian engineering graduates particularly in a situation where there was no 
shortage of engineers in Australia.27 
3.36 As engineering has become increasingly specialised, Engineers Australia 
disagreed with the proposition that use of the 457 visa program in its current format 
was of value to the profession: 

Statistics show that pressures in the engineering labour market have eased 
dramatically in all States and Territories. Jurisdictions were differentiated 
essentially by when the decline commenced and the rate of deterioration. 
Engineers Australia sees no evidence of any general shortage of engineers. 
As the development of the Australian economy has become more 
sophisticated, new areas of engineering specialisation have developed. 
Indeed, the breadth of specialisation is an important characteristic of 
modern engineering. It is entirely possible that somewhere in Australia an 
employer is experiencing difficulties recruiting an engineer that matches a 
particular specialisation. However, given that there are no formal 
assessments of qualifications and experience for 457 visas, Engineers 
Australia fails to understand how temporary recruitment assists this 
situation.28 

3.37 As a result, Engineers Australia believed that labour market testing should be 
applied in all cases.29 
3.38 By contrast, Consult Australia the industry association representing the 
business interests of consulting firms operating in the built and natural environment, 

25  Engineers Australia, Submission 4, p. 4. 

26  Engineers Australia, Submission 4, p. 1. 

27  Engineers Australia, Submission 4, p. 4. 

28  Engineers Australia, Submission 4, pp 5–6. 

29  Engineers Australia, Submission 4, p. 5. 
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argued that the number of engineers on 457 visas varied on a year-on-year basis 'in 
response to local skills needs and availability': 

The numbers of engineers of all levels arriving on temporary visas rose 
from 2260 in 2003–04 to 7490 in 2007–08, before dropping to 6900 in 
2008–09 and further to 4460 in 2009–10, and then rising again to 6940 in 
2010.30 

3.39 Consult Australia stressed the value that a responsive temporary migration 
program brought to Australian business and submitted that the use of engineers on 
457 visas had not been subject to abuse. Consult Australia was therefore very 
concerned that the inclusion of engineering in the labour market testing regime would 
hinder project construction: 

A flexible temporary skilled migration visa that is responsive to market 
requirements is therefore essential for engineering-related businesses. 
Consulting services in particular often require specialist staff to join teams 
at short notice to address challenges that invariably arise in complex 
projects.31 

3.40 Likewise, Fragomen, a global immigration law firm, emphasised both the 
value of the 457 visa program to the Australian economy and the its responsiveness to 
fluctuations in the domestic demand for skills: 

The boom and then levelling off of demand for skilled workers in most 
segments of the resources sector demonstrates the value of the subclass 457 
programme to the Australian economy. It seems to us inconceivable how 
many infrastructure projects could possibly have been undertaken without 
access to the engineers, IT professionals, contract and project managers and 
other highly skilled professionals from around the world. Australian 
companies and staff and the underlying labour market in Australia would 
simply not have been able to meet the demand for this work; either in terms 
of the volume of workers needed, or the peaks and troughs of demand for 
particular skills sets as a project moves though its various development 
phases. Equally, remaining one of the most successful economies in the 
world in this post-boom period depends partly on maintaining our 
attractiveness as a regional hub for global business.32 

3.41 Fragomen also highlighted the importance of two-way intra-corporate 
transfers that benefit Australia by facilitating the bringing in of skills and knowledge, 
often at short notice, that cannot be sourced from Australia while also allowing for 
Australian employees to develop their careers overseas: 

Intra‐corporate transferees are generally required in Australia because they 
have proprietary knowledge and/or experience required to achieve business 
goals for the Australian operations or to deliver a project or train the 
Australian arm of the business. Because it is proprietary, this knowledge 

30  Consult Australia, Submission 30, p. 4. 

31  Consult Australia, Submission 30, p. 6. 

32  Fragomen, Submission 21, p. 5. 
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and experience cannot generally be sourced from the Australian labour 
market, other than from within the Australian business itself. These 
transfers are often connected with large project wins or the expansion of a 
company's operations in Australia but can also result from a policy of 
assigning individuals to different roles in different country operations as 
part of the normal course of business or normal career progression. As 
mentioned, Australian employees in these circumstances also have the 
opportunity to work in the company’s overseas operations and develop their 
careers.33 

3.42 In this regard, Fragomen also observed that the movement of employees on 
intra-corporate transfers does not have a negative impact on the domestic labour 
market: 

A person entering Australia for a specific, short term project requiring 
proprietary knowledge is not competing with Australians for the role. 
Because it is proprietary, this experience cannot generally be sourced from 
the Australian labour market because the skills and expertise are simply not 
available in Australia outside the business. Similarly, a manager whose 
offshore role incorporates responsibility for Australian operations, and who 
is required to visit for days or weeks at a time on a regular basis, is not 
entering—or even seeking entry—to the Australian labour market despite 
performing work while in Australia.34 

3.43 ACCI refuted the perception that the interaction between temporary migration 
and employment was a zero-sum game and that jobs could be taken by migrant 
workers. Ms Lambert from ACCI was adamant that the relationship between 
temporary migration and employment was positive and that migration stimulated 
economic growth and therefore created jobs.35 
3.44 Furthermore, Ms Lambert noted that unemployment rates and labour 
shortages vary dramatically across Australia. She argued, therefore, that a simple 
correlation between unemployment and the number of temporary migrant workers in 
Australia was misleading because the demographic of the unemployed was, in 
general, 'dramatically different' to the demographic being satisfied by 457 visa 
workers.36 
3.45 Similarly, the Migration Council of Australia (the Migration Council), a non-
partisan research and policy body with an independent board drawn from business, 
unions and the community sector, maintained that labour markets in advanced 
industrial economies adjust dynamically to immigration: 

33  Fragomen, Submission 21, p. 6. 

34  Fragomen, Submission 21, p. 19. 

35  Ms Jenny Lambert, Director, Employment, Education and Training, Australian Chamber of 
Commerce and Industry, Committee Hansard, 17 July 2015, p. 16; see also Fragomen, 
Submission 21, pp 5 and 20.  

36  Ms Jenny Lambert, Director, Employment, Education and Training, Australian Chamber of 
Commerce and Industry, Committee Hansard, 17 July 2015, p. 21. 
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There has been a continual discourse that argues that migration crowds out 
youth employment opportunities. This assertion rests on the claim that 10 
additional people will become unemployed, or will remain unemployed at 
the same time 10 new migrants arrive, with the migrants 'taking' the jobs 
that could have been filled by our domestic labour force. 
Yet this ignores how labour markets work in practice, with new workers 
adding economic demand or enabling investment, hence generating other 
positions in the labour market. Employers who use temporary work visas as 
dictated by legislation should not be substituting migrants for young 
workers given requirement for market wages and the focus on skilled 
migration.37 

3.46 The Migration Council drew on data from their own modelling in Australia as 
well as various international studies to support their view that 'a flow of new arrivals 
into a labour market will change both demand and supply in the economy, not a 
simple displacement of one worker for another', and that, over the longer term, 
migration had 'very little impact on the unemployment rate'.38 
3.47 The National Farmers' Federation (NFF) stated that agriculture differed 
significantly from other parts of the Australian economy in that many parts of the 
agricultural sector could not support permanent employment. Consequently, the NFF 
contended that, in general terms, visa workers do not compete with local workers for 
jobs in agriculture because local workers are not applying for the jobs that visa 
workers are doing.39 
3.48 With reference to the resource sector, the Australian Mines and Metals 
Association (AMMA) pointed out that the demand for temporary skilled workers 
under the 457 program did in fact match the changes in the economic cycle. For 
example, as the resource industry moved from the construction phase of projects to the 
less labour-intensive production phase, the number of primary 457 visa applications 
lodged by the mining industry in the 2014–15 program year to 31 December 2014 had 
declined by 1010, or 24.9 per cent, compared to the same period in the previous 
year.40 
The nature of the Australian labour market 
3.49 The committee notes that, in general terms, labour markets are not uniform. 
The committee received ample evidence indicating significant differences in labour 
markets including across industries, occupations, and regions, and over time (for 
example, at different stages of the business and economic cycle). It is therefore clear 
that concerns about the availability of labour and employment opportunities for 
Australians vary significantly according to circumstances. 

37  Migration Council Australia, Submission 27, pp 5–6. 

38  Migration Council Australia, Submission 27, p. 6; see also Eventus, Submission 25, p. 5. 

39  Ms Sarah McKinnon, Manager, Workplace Relations and Legal Affairs, National Farmers' 
Federation, Committee Hansard, 26 June 2015, pp 32–33. 

40  The Australian Mines and Metals Association, Submission 34, p. 3. 
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3.50 For example, the committee heard from producers in rural Australia about 
their difficulties in sourcing suitable local labour and their utter dependence on 457 
visa workers. Conversely, the committee heard from unions that 457 visa workers 
were getting and retaining jobs despite the availability of job-ready local workers. In 
some cases, the committee received evidence of local workers being made redundant 
while less qualified 457 visa workers took their positions. 
3.51 The next section deals with evidence in support of the proposition that 457 
visa workers have displaced Australian workers in certain industries. 
3.52 This is followed by a section that explores the labour dynamics in the 
agricultural sector and evidence in support of the proposition that 457 visa workers are 
essential to the viability and prosperity of rural Australia. 
457 visa workers displacing Australian workers 
3.53 The committee received evidence from several unions that 457 visa workers 
were being used to fill positions that could have been taken by qualified Australian 
workers, and that 457 visa workers were also displacing some Australian workers.41 
3.54 The ANMF highlighted the 'parlous employment situation facing many new 
Australian graduates'. As a result of a questionnaire completed by over 200 nurses in 
2014, the ANMF stated that evidence from the questionnaire showed: 
• large numbers of new graduates fail to find employment in their field; 
• many graduates receive numerous employment rejections, in one case over 

70; 
• most graduates fortunate enough to obtain employment are engaged on a 

precarious basis through agency, part time or casual arrangements; 
• many graduates go to extraordinary lengths to obtain work, for example by 

moving interstate and separating themselves from their families; 
• most new graduates are saddled with a HECS debt and many believe their 

university course was a waste of money; and 
• most employers named in the questionnaire as rejecting new graduates use 

temporary offshore labour.42 
3.55 A similar questionnaire of nurses and midwives who graduated in 2014 was 
conducted over ten days in early 2015. It revealed over a third had been unable to gain 
employment, and only 15 per cent had been offered permanent employment.43 
3.56 The ANMF therefore drew attention to the disconnect between the lack of 
employment for graduate nurses and midwives and the continued ability of employers 

41  Ms Ruth Kershaw, Research Consultant, Victorian Branch, Electrical Trades Union, Committee 
Hansard, 19 June 2015, pp 27–28. 

42  Australian Nursing and Midwifery Federation, Submission 37, pp 8–9. 

43  Australian Nursing and Midwifery Federation, Submission 37, p. 11. 
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to 'access large numbers of nurses and midwives on temporary work visa 
arrangements'.44 
3.57 The committee was keen to understand whether the problem was in fact a 
maldistribution of the workforce with graduates being unwilling to move to areas 
where jobs are located in regional and rural parts of the country. The ANMF assured 
the committee that many graduates have moved states to try to get a job and have gone 
out to rural areas including in Western Australia to try and secure employment.45 
3.58 The committee was also keen to understand why, in particular parts of the 
healthcare sector, overseas workers were preferred to Australian graduates. Mr 
Nicholas Blake, Senior Industrial Officer with the ANMF, stated that that the ANMF 
believed that many employers, particularly in the residential aged-care sector, 'see the 
foreign workforce as more compliant in terms of what they are required to do' and that 
the barriers to accessing overseas workers have become lower in recent years.46 
3.59 The consequences for nursing graduates of failing to obtain ongoing, 
permanent employment can be dire because the Nursing and Midwifery Board of 
Australia Annual recency of practice registration standard 'requires nurses have a 
minimum of three months full-time equivalent practice in their profession'. A failure 
to meet this requirement can mean graduates risk losing their registration, without 
which they cannot work as a nurse.47 Significantly, the problem is affecting not just 
first year graduates, but is in fact an early career problem for nurses and midwives.48 
3.60 In addition, the failure of a large proportion of graduate nurses to obtain 
employment has ramifications in terms of investment in the education of professional 
health workers and future workforce planning.49 Issues around employment 
opportunities are covered further in the section on labour market testing. Issues 
relating to training, graduate programs, and workforce planning, are covered in 
chapter 5. 
3.61 The Australian Federation of Air Pilots (AFAP) submitted that abuse of the 
457 visa program was having a detrimental impact on the employment and career 
prospects of Australian pilots. The AFAP noted that certain regional airlines have 
employed pilots under the 457 visa program and yet 'all major aviation operators in 
Australia, including the regional airlines…have significant 'hold files' of qualified 

44  Australian Nursing and Midwifery Federation, Submission 37, p. 11. 

45  Ms Annie Butler, Assistant National Secretary, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, p. 22; Australian Nursing and Midwifery Federation, 
answer to question on notice, 19 June 2015 (received 2 July 2015). 

46  Mr Nicholas Blake, Senior Industrial Officer, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, p. 24. 

47  Australian Nursing and Midwifery Federation, Submission 37, p. 12. 

48  Ms Annie Butler, Assistant National Secretary, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, p. 21. 

49  Australian Nursing and Midwifery Federation, Submission 37, pp 11–12. 
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commercial pilots who wish to progress their careers with that operator'. The AFAP 
concluded: 

The practical impact of pilots being employed under the s457 visa program 
on the Australian labour market is that Australian pilots remain unemployed 
or have their career progression delayed.50 

3.62 The AFAP therefore offered to assist the Department of Immigration and 
Border Protection (DIBP) in assessing the availability of suitably skilled Australians 
in cases of employers seeking to employ pilots under the 457 visa program and 
determining the genuineness of employer claims that suitable Australian candidates 
are not available.51 
3.63 The Australian Maritime Officers Union (AMOU) relayed the grave concerns 
of their members, both younger members and the older generation of seafarers, that 
their industry was undergoing irrevocable change as a result of what they described as 
the 'perverse use' of temporary visas. The AMOU has a list of over 100 currently 
unemployed members52 and noted that newly qualified seafarers are unable to secure 
work because multinational companies persist in employing 457 visa workers even 
where 'suitably qualified locals are willing and able to perform the jobs'.53 
3.64 The AMOU set out the ramifications for a host of other maritime positions of 
the short-term approach of employing temporary visa workers. Not only will younger 
seafarers be denied the opportunities afforded to previous generations in terms of 
securing a career at sea, but there will be a flow-on effect in later years that will result 
in 'a scarcity of Australians able to fill the many seafaring associated onshore jobs 
such as harbour masters, pilots, vessel traffic officers and lecturers at the maritime 
training facilities' which are positions that have typically been filled in the past by 
seafarers with many years of experience at sea.54 
3.65 Ms Ros McLennan, Assistant General Secretary of the Queensland Council of 
Unions, drew the committee's attention to the top three jobs for 457 visa holders in 
Queensland: cook; cafe or restaurant manager; and customer service manager. Ms 
McLennan argued that, taken at face value, these jobs did not appear to be ones for 
which there would be skill shortages or any lack of Australians willing and able to 
take those jobs given some training.55 These matters are considered further in a later 
section on the skilled occupation lists and also in chapter 5 on training. 
3.66 The committee also heard from Mr Benjamin Loeve, a former employee of 
Downer EDI Mining and Boggabri Coal in regional New South Wales (NSW), who 

50  The Australian Federation of Air Pilots, Submission 15, p. 2. 

51  The Australian Federation of Air Pilots, Submission 15, p. 2. 

52  Australian Maritime Officers Union, Submission 18, p. 3. 

53  Australian Maritime Officers Union, Submission 18, p. 5. 

54  Australian Maritime Officers Union, Submission 18, p. 5. 

55  Ms Ros McLennan, Assistant General Secretary, Queensland Council of Unions, Committee 
Hansard, 12 June 2015, p. 8. 
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was made redundant and his position taken by a 457 visa worker. As a trade qualified 
heavy diesel fitter, Mr Loeve had received specialised training from original 
equipment manufacturers such as Caterpillar and Hitachi and was employed in the 
maintenance section at the Boggabri coal mine in NSW.56 
3.67 Mr Loeve stated that about ten months after a number of Papua New Guinea 
457 visa workers were brought onto the site, the company made 106 workers 
redundant, including 40 staff in the maintenance division where Mr Loeve had 
worked. Eight 457 visa workers were retained as maintenance workers for a further 
18 months to do the work of the now redundant Australian workers.57 
3.68 Mr Loeve made the point that the visa workers did not have the necessary 
competencies and skills that the Australian maintenance staff had. In addition to 
making Australian workers redundant to be replaced by 457 visa workers, it also 
appears that the company hired the 457 visa workers ahead of better qualified 
Australian workers. Mr Loeve stated that he knew local workers (with trade and 
original equipment manufacturer training) that applied for jobs at Boggabri Coal but 
'were knocked back' at about the time the 457 workers were employed.58 
Agricultural labour markets and the role of 457 visa workers 
3.69 The committee heard evidence from farmers and their industry organisations 
that despite high rates of unemployment in general, and youth unemployment in 
particular, the agricultural sector experienced ongoing difficulties with the recruitment 
of willing and able local workers. The difficulties in finding suitable local labour 
applied irrespective of whether growers were seeking casual short-term employees for 
intensive periods during the picking season or ongoing year-round employees in 
livestock production. 
3.70 Ms Sarah McKinnon, Manager of Workplace Relations and Legal Affairs at 
the NFF, estimated that 'about a third of the agricultural workforce in Australia is from 
overseas', made up largely of 417 visa workers but also 457 workers and seasonal 
workers under the Seasonal Worker program.59 
3.71 Growers and their representative associations warned that without the 
additional labour supplied by the 457 and 417 visa programs, many rural industries 
were at risk of a contraction in production, and some businesses simply could not 
continue to operate. These producers therefore stressed the vital importance of the 457 
and 417 visa programs in keeping many rural businesses afloat. 
3.72 The two following sections present evidence from the pork industry and the 
wine industry and the role of 457 visa workers in their industries. The role of 417 visa 
workers in Australian agriculture is covered in chapter 4. 

56  Mr Benjamin Loeve, Committee Hansard, 26 June 2015, p. 2. 

57  Mr Benjamin Loeve, Committee Hansard, 26 June 2015, pp 2–3. 

58  Mr Benjamin Loeve, Committee Hansard, 26 June 2015, p. 3. 

59  Ms Sarah McKinnon, Manager, Workplace Relations and Legal Affairs, National Farmers' 
Federation, Committee Hansard, 26 June 2015, p. 31. 
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The pork industry 
3.73 The Australian pork industry employs over 20 000 people in Australia and 
contributes approximately $2.8 billion in gross domestic product to the Australian 
economy. The pork industry contributes just over two per cent of total Australian farm 
production with roughly 1500 pig producers producing around 4.7 million pigs 
annually.60 
3.74 Noting that their industry 'has had significant long-standing difficulties 
attracting and retaining skilled piggery workers', Australian Pork stated that the labour 
shortages were 'compounded by the perception of the pork industry being a relatively 
unattractive career choice, exacerbated by the diminishing labour supply in regional 
Australia'. According to Australian Pork, long term critical shortages existed in 
recruiting and retaining skilled piggery stock persons.61 
3.75 Ms Deborah Kerr, General Manager of Policy at Australian Pork Limited, 
noted that the piggeries were predominantly looking for skilled permanent workers 
rather than seasonal workers, and the industry therefore strongly favoured recruiting 
workers under the 457 visa program rather than the WHM (417 visa) program.62 
3.76 Employees on 417 visas are estimated to comprise 3 to 4 per cent of the pork 
industry workforce. Australian Pork also indicated there was limited use of labour hire 
contractors in the pork industry and that there was no knowledge of the extent to 
which labour hire contractors employed 417 visa holders.63 
3.77 Ms Kerr explained that the low use of labour hire firms by the pork industry 
was due to the nature of the work required on piggeries, namely permanent skilled 
work: 

…pigs farrow a couple of times a year. There is always work on a pig farm. 
That come-and-go workforce is not particularly suitable. The 457 visa 
holders are what we use more for the purpose of pig production. It is also to 
do with the skill requirements. We need people employed in our sheds who 
can look after the animals—can comply with animal welfare laws, can 
comply with the Model Code of Practice for the Welfare of Animals, which 
is picked up in many of the states' regulations, and are appropriately trained. 
And for our 457 visa holders we require the appropriate skill qualification 
plus three years, or at least five years of experience in our industry 
overseas, before they will come in. The employer tends to want a different 
skill set to a 417, so we do not interact very much with a labour hire 

60  Australian Pork, Submission 9, p. 1. 

61  Australian Pork, Submission 9, p. 1. 

62  Ms Deborah Kerr, General Manager, Policy, Australian Pork Limited, Committee Hansard, 
19 June 2015, p. 8. 

63  Australian Pork, answer to question on notice, 19 June 2015 (received 8 July 2015). 
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company per se. As I said, they tend to use 457 visas, and they tend to have 
them directly on the employee.64 

3.78 The committee was keen to explore why the pork industry experienced 
difficulties in recruiting and retaining a suitably skilled domestic workforce despite 
the high levels of unemployment and youth unemployment in particular, in rural and 
regional areas. Ms Kerr attributed the difficulties to the nature of the work (including 
close interaction with animals), the location of the work, and competition for 
employment from the resource sector: 

I think generally agriculture does tend to have difficulties in rural and 
regional areas, and I think the two states where it is particularly evident are 
WA and Queensland, where there have been a lot of what were traditionally 
agricultural employees going to the mining and coal seam gas sectors. We 
had this translocation of employment of choice, if you like. That is one 
area. The other area is that to work on a pig farm you have to like working 
with animals and in particular like working with pigs. It can be a smelly 
job, and not a lot of Australian workers particularly want to go and work in 
pig farms. Those who do tend to really enjoy what they do and love what 
they do, whether they are Australian workers or are under a 457 visa. To 
attract workers, our producers go out and advertise, and they do all the 
things they are required to do under the 457 program to justify getting a 457 
visa holder in, but they still have difficulty. They cannot retain the 
workforce they have. 
… 
My understanding is that our producers have actually done a lot to advertise 
and to try to keep workers on. Unfortunately, they are in a situation in 
which they do have a labour shortage. They are competing with somebody 
who does cropping, for example, so the employee might be driving a tractor 
rather than working with pigs. That can stop people. Livestock can be 
particularly difficult and challenging for some employees. So it is not just 
within the general workforce; it is also within the agriculture sector. Our 
pig-producing farms are located in the wheat-sheep zone, and often people 
do not want to relocate to those areas from, for example, a major 
metropolitan area. There is the usual gamut of limitations around what our 
producers do, but they certainly try to source Australian workers who are 
keen to be in piggeries. They just cannot find the appropriate people.65 

3.79 The committee also heard from pork producers, Mrs Kerry Murray and 
Mr Bernard Murray from Murray Free Range near Cobram in Victoria, and Mrs 
Elizabeth Wallace from Windridge Farms in Young, NSW. 
3.80 Mr and Mrs Murray and Mrs Wallace recounted their difficulties in attracting 
suitable labour. Mrs Wallace noted that in the past year, only six out of 17 Australian 

64  Ms Deborah Kerr, General Manager, Policy, Australian Pork Limited, Committee Hansard, 
19 June 2015, p. 9. 

65  Ms Deborah Kerr, General Manager, Policy, Australian Pork Limited, Committee Hansard, 
19 June 2015, p. 9. 
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and permanent resident workers had been retained, and of those six, two were Filipino 
permanent residents that had previously worked in other piggeries, and one was a 
Filipino permanent resident with no piggery experience. Of those workers that left 
Windridge Farms, one left because of drug issues, one resigned, and nine simply did 
not come to work after five days or less.66 
3.81 The committee was curious to know whether wages and conditions were a 
factor in Australians not wanting to work on farms. Mr and Mrs Murray and Mrs 
Wallace confirmed that their businesses pay above award wages. Mrs Wallace stated 
that their workers are on a 38 hour week and that any work done above 38 hours a 
week is paid at time and half or double time, with public holidays paid at triple time or 
time and a half based on the award. She also noted that the company provided 
additional staff benefits: 

We have regular barbecues for our staff on all sites. We have four sites. We 
regularly provide barbecues, meals, tea and coffee, a lunch room, shower 
facilities and amenities that would equal anything in a city area. We give 
the employees an extra 20 minutes a day for their morning break, and that is 
paid for by the company and not taken out of their time at work.67 

3.82 Mrs Wallace stated that a manager of five to ten people at their piggery would 
be on an attractive salary package of $85 000 to $90 000 a year plus a house and car. 
Similarly, Mrs Murray stated that a foreman who had been with them for five years 
was on a $100 000 with a three bedroom house, a car, electricity, phone and fuel.68 
3.83 Mr Murray dismissed the notion that producers might underpay their 457 visa 
workers by noting that two of their Filipino workers have now bought their own 
homes. He also claimed that their farm pays their workers more than the engineers and 
welders at the local engineering plant and yet still cannot attract Australian workers.69 
3.84 Both sets of farmers agreed that without the workers from the 457 visa 
program, their businesses simply could not survive.70 
3.85 Given that piggeries are looking to retain a permanent skilled workforce, Ms 
Kerr also noted that the pork industry is actively assisting 457 visa holders to gain 
permanent residency.71 

66  Mrs Elizabeth Wallace, Human Resources, Compliance and Feed Purchasing, Windridge 
Farms, Committee Hansard, 17 July 2015, p. 31. 

67  Mrs Elizabeth Wallace, Human Resources, Compliance and Feed Purchasing, Windridge 
Farms, Committee Hansard, 17 July 2015, pp 29–30. 

68  Mrs Elizabeth Wallace, Human Resources, Compliance and Feed Purchasing, Windridge 
Farms, Committee Hansard, 17 July 2015, p. 30; Mrs Kerry Murray, Owner, Murray Free 
Range, Committee Hansard, 17 July 2015, p. 30. 

69  Mr Bernard Murray, Owner, Murray Free Range, Committee Hansard, 17 July 2015, p. 30. 

70  Mrs Elizabeth Wallace, Human Resources, Compliance and Feed Purchasing, Windridge 
Farms, Committee Hansard, 17 July 2015, p. 32; Mrs Kerry Murray, Owner, Murray Free 
Range, Committee Hansard, 17 July 2015, p. 32. 
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3.86 The transition of staff from the 457 visa program to permanent residency was 
confirmed by Mrs Murray. She stated that the Filipino staff currently employed on 
their farm were previously 457 visa holders and are all now permanent residents.72 
The wine industry 
3.87 Mr Brian Smedley, Chief Executive of the South Australian Wine Industry 
Association (SAWIA) told the committee that over the last decade, approximately 38 
winemakers and viticulturists have been recruited by South Australian wine industry 
employers through the 457 visa system.73 
3.88 He noted that while these numbers are low in relative terms, the 457 visa 
program has been 'essential' in enabling wine industry employers to access suitably 
skilled and experienced winemakers and viticulturists 'where the employer has been 
unable to fill those roles with domestic applicants'.74 
3.89 SAWIA also pointed out that the global movement of skilled and experienced 
winemakers and viticulturists brings mutual benefits to a global industry: 

…employees with experience and skills from key overseas winemaking 
countries, including Spain, Italy, France, Chile, Argentina, USA and South 
Africa can bring important know-how and different perspectives and skills 
regarding wine grape growing and winemaking to the benefit of the South 
Australian wine industry. Just as Australian winemakers and viticulturists 
can take bring their different experience and skills with them to overseas 
vintage/wine industry work arrangements.75 

Regulations and obligations under the 457 visa program, Designated Area 
Migration Agreements (DAMAs) and Labour Agreements 
3.90 Employees working under a temporary visa are subject to the same Australian 
workplace laws as Australian employees,76 and therefore issues of regulation, 
compliance and enforcement of these laws are a key aspect of this inquiry, and are 
dealt with to a large extent in chapter 9. 
3.91 In addition to the overarching requirement for compliance with Australian 
workplace laws, further obligations are in place under the 457 visa program designed 
to safeguard both the 457 visa worker themselves and the wages, conditions and 
opportunities of Australian workers.  

71  Ms Deborah Kerr, General Manager, Policy, Australian Pork Limited, Committee Hansard, 
19 June 2015, p. 10. 

72  Mrs Kerry Murray, Owner, Murray Free Range, Committee Hansard, 17 July 2015, p. 28. 

73  Mr Brian Smedley, Chief Executive, South Australian Wine Industry Association, Committee 
Hansard, 14 July 2015, p. 1. 

74  Mr Brian Smedley, Chief Executive, South Australian Wine Industry Association, Committee 
Hansard, 14 July 2015, p. 1. 

75  South Australian Wine Industry Association, Submission 5, p. 5. 

76  See Australian Government Department, Submission 41, p. 1. 
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3.92 The two key obligations placed on the employer (sponsor) under the 457 visa 
program are that: 
• the employer pays their sponsored employee(s) the amount that was originally 

agreed under the terms of the sponsorship grant; and 
• the sponsored employee does the work for which they were originally 

nominated.77 
3.93 The obligation to pay a 457 visa worker the amount agreed under the 
sponsorship agreement is underpinned by what the migration legislation terms the 
'market salary rate' and the TSMIT.78 
3.94 457 visa holders are also required to work in the occupation for which they 
were nominated (under visa condition 8107). This requirement is an obligation on 
both the visa holder and the sponsor.79 
3.95 The obligations placed on employers combined with other policy settings such 
as the skilled occupation lists (covered in a later section) play an important part in 
ensuring that the 457 visa program is used for legitimate purposes and that the 
entitlements of 457 visa workers are maintained and the employment opportunities of 
Australian workers are protected. 
Market salary rate 
3.96 Employers seeking to employ a 457 visa worker must guarantee that as part of 
the sponsor obligation the terms and conditions of employment of 457 visa holders, 
including pay and hours of work, are no less favourable than the terms and conditions 
that are, or would be, provided to an Australian citizen performing equivalent work in 
the same location. In other words, the DIBP must be satisfied that a 457 visa holder 
will be paid the 'market salary rate'.80 
3.97 The purpose of this market salary rate requirement is twofold: 
• to ensure that Australian workers are protected from any adverse impact on 

wages; and 
• to protect skilled overseas workers from exploitation by ensuring they are not 

paid less than the market salary rate.81 
3.98 The obligation on employers to pay at least market salary rates is monitored 
by the DIBP and the Fair Work Ombudsman (FWO).82 

77  Australian Government Departments, Submission 41, pp 2–3. 

78  Australian Government Departments, Submission 41, p. 2. 

79  Australian Government Departments, Submission 41, p. 3. 

80  Australian Government Departments, Submission 41, p. 1. 

81  Australian Government Departments, Submission 41, p. 2. 

82  Australian Government Departments, Submission 41, p. 2. 
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3.99 On 18 April 2015, the threshold for exemption from a market salary 
assessment for the 457 visa program was lowered from $250 000 to $180 00083 
legislative instrument.84 However, the reduction was effectively revoked on 16 June 
2015 when the Senate disallowed the legislative instrument.85 
3.100 Submitters expressed different views on this matter. Employer groups such as 
the Australian Higher Education Industrial Association (AHEIA) welcomed the 
reduction in the threshold to $180 000.86 In contrast, the Australian Institute of Marine 
and Power Engineers (AIMPE) argued that the lowering of the market salary rate 
threshold from $250 000 to $180 000 'had an immediate impact with many chief 
engineers and class 2's losing their jobs'.87 The AIMPE therefore recommended that 
the market salary rate threshold of $250 000 be reinstated.88 
Temporary Skilled Migration Income Threshold (TSMIT) 
3.101 In addition to the market salary rate, the income of 457 visa workers is also 
protected by the TSMIT which is designed to ensure that 457 visa holders earn 
sufficient money to be self-reliant in Australia: 

The TSMIT, currently set at $53 900 per annum, provides an income floor 
for subclass 457 visa holders, in recognition that visa holders are temporary 
residents and are not usually eligible for the same income support benefits 
as Australian citizens and permanent residents. 
The TSMIT represents an entry level salary point for the subclass 457 
programme. The underlying premise of the TSMIT is that visa holders 
should be able to reside in Australia without government support and not 
find themselves in difficult financial circumstances that could make them 
vulnerable to exploitation or encourage them to breach their visa 
conditions.89 

3.102 The Migration Council noted that the TSMIT acts as the floor for wages for 
migrants on temporary work visas because 457 visa holders cannot fill occupations 
with a market salary rate below the TSMIT.90 
3.103 The Migration Council further noted that the TSMIT has traditionally been 
indexed according to average fulltime weekly ordinary time earnings (AWOTE) each 
financial year. However, indexation did not occur on 1 July 2014 or 1 July 2015.91 

83  The threshold was set at $180 000 when initially introduced in 2008. It was increased to 
$250 000 in 2013. 

84  Migration Regulations 1994 – Specification of Income Threshold and Annual Earnings 2015 – 
IMMI 15/050 [F2015L00569]. 

85  Journals of the Senate, No. 16—16 June 2015, p. 2673. 

86  Australian Higher Education Industrial Association, Submission 20, pp 2–3. 

87  Australian Institute of Marine and Power Engineers, Submission 17, p. 4. 

88  Australian Institute of Marine and Power Engineers, Submission 17, p. 8. 

89  Australian Government Departments, Submission 41, p. 2. 

90  Migration Council Australia, Submission 27, p. 5. 
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3.104 Without indexation, the salary floor decreases in real terms each year as wage 
inflation occurs, meaning that temporary migrants are less able to support themselves 
in society. The Migration Council therefore recommended that the TSMIT be indexed 
as at 1 July 2015 to the AWOTE.92 
Designated Area Migration Agreements (DAMAs) 
3.105 As noted in chapter 2, labour agreements and Designated Area Migration 
Agreements (DAMAs) allow a proponent to negotiate an agreement under which 
employers in areas experiencing skills and labour shortages can sponsor skilled and 
semi-skilled overseas workers. 
3.106 Pointing to the softening labour market and the fact that the construction 
boom in the resources sector had already peaked, the ACTU called on the DIBP and 
the government to provide evidence to demonstrate the ongoing case for DAMAs to 
be retained.93 
3.107 The ACTU was of the view that DAMAs 'should be explicitly limited to 
skilled and specialised semi-skilled occupations' in 'high-growth, low unemployment 
regions'.94 In order to ensure the integrity of a DAMA, the ACTU strongly suggested 
that a DAMA be vetted by an independent tripartite body and that access to 457 visa 
workers under a DAMA be restricted to 'best practice' employers.95 
3.108 The ACTU also recommended that labour market testing should apply to all 
positions to be filled by a 457 visa worker under a DAMA.96 
Designated Area Migration Agreements and the TSMIT 
3.109 The Northern Territory (NT) government stated that the very low 
unemployment rate in the NT97 meant that 'many employers had no other option but to 
sponsor workers from overseas to fill vacant positions'.98 
3.110 The NT government pointed out that the TSMIT was above the market salary 
rate across a number of occupations in the NT. The NT government was therefore 
concerned that paying 457 visa workers the TSMIT had the potential to generate 

91  Migration Council Australia, Submission 27, p. 5. 

92  Migration Council Australia, Submission 27, p. 5; see also United Voice, Submission 19, p. 3. 

93  Australian Council of Trade Unions, Submission 48, p. 12. 

94  Australian Council of Trade Unions, Submission 48, p. 84. 

95  Australian Council of Trade Unions, Submission 48, p. 84. 

96  Australian Council of Trade Unions, Submission 48, p. 85. 

97  As at May 2015, the unemployment rate in the Northern Territory was 4.5 per cent. See 
Northern Territory Government, Department of Treasury and Finance, Economic Brief—
Labour Force, May 2015, p. 1. 

98  Northern Territory Government, Submission 39, p. 1. 
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wider wage inflation across the NT, reducing the competitiveness of local businesses 
and ultimately increasing the cost of living in the region.99 
3.111 However, under a DAMA, all employers throughout the NT would be able to 
access the 10 per cent TSMIT concession. This would effectively allow all employers 
to pay a sponsored temporary visa worker 10 per cent less than the TSMIT, provided 
that the TSMIT was above the market salary rate for that occupation. It was for this 
reason that the NT government negotiated a DAMA with the DIBP.100 
3.112 United Voice noted an increase in the number of regional areas looking to use 
a DAMA 'to fill the shortfall of workers in particular occupations and sectors where 
Awards are the dominant mechanism by which conditions of employment are 
determined'. United Voice noted that the areas where a DAMA might be used were 
often isolated locations with a higher cost of living. Given that a DAMA allows the 
designated region to have wages up to 10 per cent lower than the TMSIT (equating to 
approximately $48 510), United Voice was concerned that temporary migrant workers 
'would not have sufficient income to independently support themselves'. United Voice 
therefore recommended that DAMAs include the same minimum standards as 457 
visas.101 
3.113 The Maritime Union of Australia (MUA) opposed the use of DAMAs and 
argued that allowing employers to pay 10 per cent under the TSMIT would undercut 
wage growth in areas where a DAMA was in operation.102 
3.114 However, AMMA disputed these assertions by pointing out that the potential 
10 per cent reduction in the TSMIT under a DAMA was still required to operate in 
conjunction with the market salary rate. As AMMA explained, this means that any 
457 visa worker must still be paid the comparable Australian worker's salary: 

Under a DAMA, TSMIT of $53 900 can be reduced by up to 10% to a 
minimum of $48 510 a year. 
However, it must be remembered that employers are required to pay the 
market salary rate (i.e. what they would pay an equivalent Australian 
employee) or the concessional income threshold, whichever is higher. That 
means if an employer pays an Australian worker less than $48 510 they can 
bring in an overseas worker if they are prepared to pay that worker at least 
$48 510. However, if the market salary rate (i.e. the comparable Australian 
worker's salary) is $60 000, the employer must pay the foreign worker 
$60 000. 
In simple terms, concessions to wages are only available under DAMAs 
when the equivalent Australian wage is equal to or less than the 
concessional income threshold of $48 510. So there is no possibility of 

99  Northern Territory Government, Submission 39, p. 2. 

100  Northern Territory Government, Submission 39, p. 2. 

101  United Voice, Submission 19, p. 3. 

102  Maritime Union of Australia, Submission 22, p. 9. 
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foreign workers undercutting Australian wages as a result of the 
concessions.103 

Labour agreements 
3.115 The mandatory stakeholder consultation requirements that apply to labour 
agreements were criticised by the ACTU as manifestly inadequate: 

Despite some improvements to the process in recent years, most notably 
there is still no requirement for labour agreement proponents to provide 
unions with any evidence to demonstrate there are in fact shortages in those 
occupations where 457 visa workers are being sought and what recruitment 
efforts have been made to fill them.104 

3.116 In order to reassure the community, the ACTU stated that a labour agreement 
should include the following evidentiary requirements: 
• The evidence on which it is claimed that the nominated occupations, and the 

number of positions for each occupation, will be required over the life of the 
agreement, and the evidence for the claim that these positions cannot be filled 
by Australian citizens and residents. 

• Evidence of recent and ongoing recruitment efforts, including evidence of the 
wage rates the jobs have been advertised at and relocation assistance that has 
been offered to allow Australian workers to take up the positions.105 

3.117 The ACTU did acknowledge that: 
To their credit, some labour agreement proponents do engage with unions 
in a meaningful way and have had no difficulties in providing additional 
evidence and information that is requested.106 

3.118 The ACTU emphasised that unions have collaborated successfully with 
employers in order to help fill positions with local workers.107 However, the ACTU 
also drew attention to the need for external scrutiny of labour agreements: 

It is also worth noting that in several cases where unions have challenged 
the inclusion of certain occupations in labour agreements on the basis that 
the positions could be filled locally, the proponents have agreed to drop 
them off their list of nominated occupations. This highlights the importance 
of external scrutiny, and the fact that when such scrutiny is applied the 
professed need for 457 visa labour can become less pressing.108 

3.119 The lack of transparency and public accountability of labour agreements was 
also criticised. Mr Henry Sherrell, Policy Analyst at the Migration Council noted that 

103  The Australian Mines and Metals Association, Submission 34, pp 17–18. 

104  Australian Council of Trade Unions, Submission 48, p. 88. 

105  Australian Council of Trade Unions, Submission 48, p. 88. 

106  Australian Council of Trade Unions, Submission 48, p. 88. 

107  Australian Council of Trade Unions, Submission 48, p. 88. 

108  Australian Council of Trade Unions, Submission 48, p. 89. 
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it was very hard to find out how many labour agreements are in operation, the 
conditions they cover and the exemptions they provide. He noted that while there may 
be some commercial-in-confidence aspects to a company's application for a labour 
agreement, the remainder of the application should be publicly available to facilitate 
greater understanding of how and why particular labour agreements are used.109 
Consolidated Sponsored Occupation List and Skilled Occupation List 
3.120 Australia's skilled migration program operates under two designated lists, one 
for the temporary skilled stream and the other for the permanent skilled stream: 
• the CSOL is a general list of occupations that may be sponsored under the 457 

visa program; and 
• the Skilled Occupation List (SOL) designates the relevant occupations for the 

independent points-based permanent skilled migration scheme.110 
3.121 The CSOL and the SOL are prescribed in a legislative instrument. The current 
instrument is effective from 1 July 2015.111 
Skilled Occupation List (SOL) 
3.122 The SOL lists 190 high-value occupations. As such, the SOL 'identifies 
occupations that would benefit from independent skilled migration for the purpose of 
meeting the medium to long term skill needs of the Australian economy, where such 
needs may not be more appropriately met by sponsored migration programs or up-
skilling Australians'.112 
3.123 The Commonwealth Department of Education and Training (DET) is 
responsible for providing advice on the composition of the SOL. However, the final 
decision on the composition of the SOL is taken by the Minister for Immigration and 
Border Protection.113 
3.124 The functions of the former Australian Workforce Productivity Agency 
(AWPA) were transitioned into the Department of Industry in July 2014.114 The 

109  Mr Henry Sherrell, Policy Analyst, Migration Council of Australia, Committee Hansard, 
17 July 2015, p. 6; see also Eventus, Submission 25, p. 20. 

110  Department of Immigration and Border Protection, Skilled Occupations— Skilled Occupation 
List (SOL), available at https://www.border.gov.au/Trav/Work/Work/Skills-assessment-and-
assessing-authorities/skilled-occupations-lists (accessed 18 August 2015). 

111  Migration Regulations 1994 – Specification of Occupations, a Person or Body, a Country or 
Countries 2015 – IMMI 15/092 [F2015L01059]; see also Department of Immigration and 
Border Protection, answer to question on notice, (received 19 November 2015). 

112  Department of Education and Training, 2015–16 Skilled Occupations List, available at 
https://education.gov.au/news/2015-16-skilled-occupations-list (accessed 18 August 2015). 

113  Department of Education and Training, answer to question on notice, 22 October 2015 
(received 16 December 2015). 

114  Department of Education and Training, Former Australian Workforce Productivity Agency 
(AWPA), https://www.education.gov.au/former-australian-workforce-and-productivity-agency-
awpa-publications (accessed 2 February 2015). 
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ACTU were critical of the decision to abolish the AWPA as an independent, tripartite 
national skills body that previously provided advice on the SOL: 

The discussion of the merits of a MAC-type body to provide independent, 
labour market analysis really points to the mistake the current Government 
made in abolishing the independent, tripartite national skills body, the 
Australian Workforce Productivity Agency (AWPA). AWPA had a 
tripartite board structure supported by a secretariat wide with a wide range 
of economic, labour market and policy expertise. Among other things, 
AWPA was responsible for advice on the Skilled Occupations List (SOL) 
which is used for the permanent skilled migration program.115 

3.125 Similarly, Dr Howe and Associate Professor Reilly warned that the abolition 
of AWPA risked diminishing the rigour and transparency around the compilation of 
the SOL. In their view, a genuinely selective SOL would encourage employers and 
government to address skills shortages with suitable training as well as send a signal 
to citizens that the migration intake was indeed focussed on areas of genuine need.116 
3.126 The DET outlined the current process for identifying occupations for 
inclusion on the SOL. The first step involves identifying occupations that are most 
susceptible to supply side constraints and/or most likely to warrant government 
intervention should supply constraints occur. An occupation satisfies this first step if it 
meets at least two of the following three criteria: 
• long lead time—skills are highly specialised and require extended education 

and training over several years; 
• high use—skills are deployed for uses intended (i.e. there is a good 

occupational 'fit' between qualification and occupation); or 
• high risk—disruption caused by skills being in short supply imposes a 

significant risk to the Australian economy and/or community.117 
3.127 The second step involves analysing the medium to long-term skill needs of the 
economy for each occupation identified in the first step in order to determine whether 
it would benefit from skilled independent migration. The analysis is done on the basis 
of stakeholder submissions in combination with information on areas of economic 
activity where skills imbalances may be observed. The areas of economic activity 
considered are: 
• the state of the labour market, focusing on indicators that provide insight into 

current and anticipated occupational conditions; 
• the recruitment experience, focusing on the outcomes of recruitment activity; 

115  Australian Council of Trade Unions, answer to question on notice, 6 August 2015 (received 
17 August 2015). 

116  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 11. 

117  Department of Education and Training, answer to question on notice, 22 October 2015 
(received 16 December 2015). 
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• the education experience, focusing on the effect that skills imbalances may 
have on a student's choice of study; and 

• new entrants, focusing on the outcomes of graduates and migrants entering the 
labour market. 

3.128 The DET noted that the assessment process incorporates education, labour 
market, migration, and general economic and demographic data and considers views 
from Industry Skills Councils, peak industry associations, professional and trade 
associations, education and training providers, employee representatives, and 
Commonwealth, State and Territory government agencies and the public.118 
3.129 The DET also noted that, based on the above analysis, a shortlisted occupation 
would not be included on the SOL if:  
• the occupation is likely to be in surplus in the medium-to-long term; 
• there are other more appropriate and/or specific migration options (for 

example, employer or State/Territory nominated or temporary skilled 
migration); and 

• the occupation is a niche occupation with few employers or employment 
opportunities.119 

Consolidated Sponsored Occupation List (CSOL) 
3.130 The CSOL is compiled by the DIBP. It has two components: the 190 
occupations listed on the SOL, and another list of 460 occupations (set out below) 
plus the addition of the occupation of Primary School Teacher which was originally 
omitted by oversight. The combined total of occupations on the CSOL is therefore 
651.120 
3.131 The CSOL includes Australian and New Zealand Standard Classification of 
Occupations (ANZSCO)121 occupations in Skill Levels 1, 2 and 3 (and the occupation 
of Driller at Skill Level 4). The occupations are classified as follows: 
• Skill Level 1 Managers—qualification commensurate with a bachelor degree 

or higher or 5 years relevant experience; 
• Skill Level 2 Professionals—qualification commensurate with an Australian 

Qualifications Framework (AQF) Associate Degree, Advanced Diploma or 
Diploma or 3 years relevant experience; and 

118  Department of Education and Training, answer to question on notice, 22 October 2015 
(received 16 December 2015). 

119  Department of Education and Training, answer to question on notice, 22 October 2015 
(received 16 December 2015). 

120  Department of Immigration and Border Protection, answer to question on notice, (received 
19 November 2015). 

121  The Australian and New Zealand Standard Classification of Occupations (ANZSCO) is 
published by the Australian Bureau of Statistics and is current as at 1 July 2015. 
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• Skill Level 3 Technicians and Trades Workers—qualification commensurate 
with an AQF Certificate IV; or an AQF Certificate III plus a minimum of two 
years on the job training. Three years relevant experience may substitute for 
relevant formal qualifications.122 

3.132 The committee notes that the CSOL is a list of skills, rather than a list of 
occupations where those skills are in short supply. As such, the committee received 
conflicting evidence about the nature of the CSOL and its impact on the Australian 
labour market. 
3.133 Dr Howe submitted that there are flaws in the CSOL—particularly when 
compared to the SOL—which include: 
• the CSOL is particularly broad; 
• inclusion on the list is only determined by skill level and not that the 

occupation is in shortage; 
• use of the CSOL abdicates responsibility for determining skill shortages to 

employers as the 457 visa is entirely demand-driven; 
• the definition of skill used to determine the CSOL is too wide-ranging and 

includes skilled occupations in which it would only take a short time to train 
domestic workers; and 

• the CSOL does not operate to protect the precarious labour market status of 
many 457 workers.123 

3.134 Dr Howe argued that it is difficult for the DIBP to independently assess 
whether 457 visa workers are being employed in the appropriate position given that 
the 457 visa scheme is based on employer demand, that there is a broad range of 
occupations listed on the CSOL under which 457 visa workers are eligible to be 
sponsored, and that certain occupations listed on the CSOL such as 'Program or 
Project Administrator' (the second most popular occupation on the CSOL for the 457 
visa for 2012–13) have a very imprecise meaning. Dr Howe therefore argued there is a 
risk that 457 visa workers may be employed for reasons other than genuine skill 
shortage.124 
3.135 The MUA criticised the lack of reliable up-to-date data on labour market 
trends that underpinned the CSOL and Regional Migration Agreements (RMAs). The 
MUA noted the difficulties it had encountered 'in getting the NT government to 

122  Department of Immigration and Border Protection, answer to question on notice, 19 October 
2015 (received 19 November 2015). 

123  Dr Joanna Howe, Additional Information: 'Is the net cast too wide? An assessment of whether 
the regulatory design of the 457 visa meets Australia's skill needs', Federal Law Review, 2013, 
p. 20. 

124  Dr Joanna Howe, Additional Information: 'Is the net cast too wide? An assessment of whether 
the regulatory design of the 457 visa meets Australia's skill needs', Federal Law Review, 2013, 
p. 23; see also Unions NSW, Submission 35, p. 5. 
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remove 'Marine Cook' from the RMA…despite significant numbers of unemployed 
local Marine Cooks being available and seeking work'.125 
3.136 Unions NSW proposed that a five-year sunset provision apply to occupations 
listed on the CSOL to provide the impetus to address skill shortages promptly.126 
3.137 ACCI fundamentally disagreed with Dr Howe's position on the CSOL. Ms 
Lambert from ACCI argued that any list that underpins an employer nomination 
scheme has to be an occupation list and not a shortage list because a shortage list 
could not possibly capture the myriad rapidly changing permutations of skills 
shortages in a dynamic labour market: 

…we need to be very clear about the role of the CSOL, which is the 
underpinning for employer-nominated both temporary and permanent 
migration, and the role of the Skilled Occupations List, the SOL, which is 
the shortages list. The critical thing about anything that underpins employer 
nomination schemes is that it needs to be just an overarching skills list. It is 
not a shortages list and it should never be a shortages list. It needs to be a 
list of skilled occupations that are allowed to be dealt with by migration. 
The main reason for that is that you cannot possibly analyse every regional 
town and every business in terms of their needs and say, 'You're not in 
shortage, because our macro figure says that we're not in shortage.' You 
could not invent a system that could actually suggest to a particular 
business in regional town: 'Your shortages that you may think you are 
experiencing, you are not experiencing, because our figures tell us that.' 
That is an absurdity. It does not work that way.127 

3.138 The Migration Council drew attention to difficulties with the CSOL 
encountered particularly by small business and therefore suggested simplifying the 
CSOL to mitigate these problems by introducing 4-digit unit codes: 

…the classification index is complicated and very specific. For example, 
under ANZSCO, an Accountant could be: Accountant (general), 
Management Accountant or a Taxation Accountant. In the workforce, 
particularly for smaller businesses, one accountant may incorporate each of 
the duties associated with these occupations into their role. This is because 
each occupation is defined to by a 6-digit code under ANZSCO, creating a 
high degree of specificity. 
To clarify this issue for employers, migrants and government, the Migration 
Council recommends the Consolidated Sponsored Occupation List used for 
temporary work visas be simplified to outline 4-digit unit groups under 
ANZSCO instead of 6-digit occupations. In the previous example, a 
sponsor could nominate a unit group 2221—Accountants instead of 

125  Maritime Union of Australia, Submission 22, pp 6–7. 

126  Unions NSW, Submission 35, p. 7. 

127  Ms Jenny Lambert, Director, Employment, Education and Training, Australian Chamber of 
Commerce and Industry, Committee Hansard, 17 July 2015, p. 18. 
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specifying exactly which account occupation a 457 visa holder will work 
in.128 

3.139 Similar concerns were raised by the AHEIA. The AHEIA stated that the 
CSOL lacked the flexibility to enable Australian universities 'to compete in the global 
labour market for the best education resources'. The AHEIA provided an example of 
how greater flexibility would assist the university sector: 

Flexibility currently exists for medical practitioners (and general managers) 
to work for an employer other than their sponsor or an associated entity of 
their sponsor. This flexibility should be extended to enable a medical 
practitioner to alternatively work for a university as a Clinical Academic 
performing teaching and research closely aligned to their specified 
occupation. Similarly, flexibility should also be provided to enable a 
Clinical Academic to work for another employer performing work in their 
specialist medical field. This outcome would pay proper recognition to the 
fact that Clinical Academics perform clinical duties within the setting of 
teaching hospitals or medical research institutes associated with the 
employing university.129 

An independent tripartite panel to advise on temporary migration policy 
3.140 As noted earlier, the 457 visa program is largely driven by employer demand 
such that an occupation is taken to be in skill shortage if it listed on the CSOL and if 
an employer can show evidence that their recruitment efforts have failed. 
3.141 Critics of the demand-driven approach argued that the current system fails to 
examine whether the skill shortage is genuinely a skills shortage as opposed to, for 
example, being a 'skills gap', a 'labour shortage', or a 'recruitment difficulty'.130 
3.142 These critics warned that the 457 visa program risked capture by special 
interests and therefore recommended the establishment of a genuine tripartite body to 
advise government on skills shortages.131 
3.143 As noted in chapter 2, the Azarias review identified the need to provide a 
more robust evidence-based approach to improving the transparency and 
responsiveness of the CSOL.132 The Azarias review therefore recommended that a 
new tripartite ministerial advisory council, supported by a dedicated labour market 

128  Migration Council Australia, Submission 27, p. 14. 

129  Australian Higher Education Industrial Association, Submission 20, pp 1–2. 

130  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 8; Dr Chris 
Wright and Dr Andreea Constantin, Submission 23, p. 3. 

131  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 8. 

132  See John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
September 2014, pp 44–51. 
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analysis resource, be established in lieu of the existing Ministerial Advisory Council 
on Skilled Migration (MACSM).133  
3.144 The Azaraias review suggested that: 

…it is important that the advisory committee be tripartite and include 
representation from key stakeholders such as peak councils, industry and 
trade unions. This construction would enable the council to create stronger 
linkages between industry, trade unions, and government to provide advice 
on matters relating to skilled migration.134 

3.145 MACSM was created on 1 July 2012 and sits within the Immigration and 
Border Protection portfolio. It is a tripartite body comprising industry, union and 
government representatives and was established to provide advice to the Minister and 
Assistant Minister for Immigration and Border Protection on Australia's temporary 
and permanent skilled migration programs and associated matters. MACSM had its 
inaugural meeting on 19 June 2015.135 
3.146 While the reinstitution of MACSM by the current government attracted 
responses ranging from cautious optimism to support, disagreements were expressed 
over the role and constitution of MACSM. 
3.147 The ACTU supported the development of a more rigorous eligible occupation 
list for the 457 visa program through a tripartite MACSM. However, the ACTU was 
adamant that such a list was 'no substitute for each individual employer having to test 
the market'. The ACTU was of the view that 'an employer should not be relieved of 
that obligation just because an occupation might be identified as being in shortage 
nationally'.136 
3.148 ACCI was supportive of MACSM and the need for independent stakeholders 
to be part of the process of providing advice to government on Australia's temporary 
and permanent skilled migration programs. However, Ms Lambert stated that ACCI 
thought that MACSM as currently constituted was adequate for its task and that the 
technical expertise and analysis for the panel was best provided by government.137 

133  John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
September 2014, p. 51; see also Dr Chris Wright and Dr Andreea Constantin, Submission 23, 
p. 3; Eventus, Submission 25, p. 1. 

134  John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
September 2014, p. 49. 

135  Australian Government Department of Finance, Ministerial Advisory Council on Skilled 
Migration, http://www.finance.gov.au/resource-management/governance/register/body/92321/ 
(accessed 8 March 2016). 

136  Australian Council of Trade Unions, Submission 48, p. 28; see also Electrical Trades Union, 
Submission 12, p. 4. 

137  Ms Jenny Lambert, Director, Employment, Education and Training, Australian Chamber of 
Commerce and Industry, Committee Hansard, 17 July 2015, p. 18. 
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3.149 Dr Howe and Associate Professor Reilly supported the establishment of a 
genuinely tripartite body such as MACSM, but were critical of the way it is currently 
constituted. They set out four key criteria for the establishment of a what they viewed 
as a properly constituted MACSM: 
• independent from government; 
• genuinely tripartite; 
• evidence-based; and 
• transparent and publicly accountable.138 
Independent from government 
3.150 Dr Howe and Associate Professor Reilly argued that in order for 
recommendations made by MACSM to be based on the national interest, MACSM 
needs to operate independently from government. They therefore preferred the 
appointment of highly respected professional members whose terms do not coincide 
with those of the government, rather than the current system where labour market 
analysis is provided by officers of the department.139 
3.151 In this regard, Dr Howe and Associate Professor Reilly noted that the United 
Kingdom (UK) has appointed an expert commission, the Migration Advisory 
Committee (MAC), that was 'established as a non-statutory, non-time limited non-
departmental public body funded by the Home Office': 

It is comprised of a Chair and four other committee members who are 
appointed as individuals to provide independent and evidence-based advice 
to the Government on migration issues. Committee members are selected 
on the basis of their expertise in law and/or economics. The MAC's modus 
operandi is to receive questions from the Government, which it seeks to 
respond to in a timely fashion, usually within three to six months. The 
MAC's response is in the form of a public report that identifies the 
questions posed by the government, the economic analysis and its 
recommendations. 
… 
Although supported by a secretariat within the Home Office, the MAC is 
operationally independent and is not influenced by Home Office officials or 
the Minister. As such, the secretariat takes direction only from the MAC on 
the deployment of resources delegated to it by the Home Office.140 

3.152 In order to reinforce the integrity and credibility of its work, Dr Howe and 
Associate Professor Reilly therefore recommended a similarly independent approach 
in Australia: 

138  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, pp 8–13. 

139  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 9. 

140  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, pp 9–10. 
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We recommend that the MACSM receive support from relevant 
government departments such as the Department of Industry, the 
Department of Immigration and Border Protection, the Treasury and the 
Department of Employment. However, the MACSM should be 
operationally independent and not be subject to influence from any one 
government department or minister.141 

Genuinely tripartite 
3.153 Dr Howe and Associate Professor Reilly argued that a genuinely tripartite 
body would act as 'a safeguard against regulatory capture by special interests'. They 
believed MACSM 'should include representatives from both business and unions, as 
well as, representatives from government and academia' to ensure that its 
recommendations were 'balanced and credible'.142 
3.154 While acknowledging that it was a member of MACSM, the ACTU pointed 
out that MACSM is not a genuinely tripartite body:  

There may be a role for a body similar to MAC, but in our view there also 
needs to be a body that is properly tripartite, not only a body of expert 
economists, and it should have a role to provide policy advice to the 
Minister, not only to provide economic and labour market analysis. 
In this respect, the ACTU has consistently supported an ongoing legislated 
role for a tripartite Ministerial Advisory Council for Skilled Migration 
(MACSM) to provide independent oversight and advice in relation to all 
elements of the program. 
The MACSM was first established under the Labor Government in 2012 
and we were disappointed to see it languish for more than 18 months under 
the current government without a single meeting.  
As the Committee would be aware, the MACSM has recently been 
reconstituted. Part of its role will be a review of the Consolidated Skilled 
Occupation List, which appears to be akin to the type of work the MAC 
does in the UK. 
The ACTU is a member of the reconstituted MACSM, but there is no 
longer a crossrepresentative of unions on it as we believe there should be 
under a genuinely tripartite body. Dr Howe made the observation in her 
evidence to the Inquiry that 7 of the 8 members of the new MACSM hold 
the same overall view of the skilled migration program whereas the 
previous MACSM had a more equal balance of views.143 

3.155 The ACTU noted that while the UK MAC was not genuinely tripartite, it 
nonetheless engaged with stakeholders and seemed to perform a valuable role in 
providing independent advice to government:  

141  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 10. 

142  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 8. 

143  Australian Council of Trade Unions, answer to question on notice, 6 August 2015 (received 
17August 2015). 
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The evidence and advice available to the ACTU is that the UK Migration 
Advisory Committee (MAC) has done a good job since it was established. 
The MAC has responsibility for providing independent, evidence-based 
advice to the Government on migration issues and has produced a number 
of well-reasoned reports into which sectors of the economy are 
experiencing skill and labour shortages and whether migration should be 
used to fill shortages. 
It should be noted, however, that the MAC itself is not a tripartite body. 
Instead, its membership comprises a chair, five other independent 
economists, and several government representatives. There are no 
representatives from unions, employers, or any other community groups for 
that matter. That said, unions in the UK have confirmed to us that the MAC 
has engaged proactively with unions, as it has with others, in developing 
their advice.144 

Evidence-based analysis of skills shortages 
3.156 Dr Howe and Associate Professor Reilly argued that there was a lack of 
robust evidence underpinning the inclusion of particular skilled occupations on the 
CSOL. They suggested that establishing an expert commission on migration in 
Australia would provide the opportunity 'to develop rigorous, transparent and credible 
occupational shortage lists for both the permanent and temporary labour migration 
programs'.145 
3.157 Dr Howe and Associate Professor Reilly noted that employers may 'use labour 
migration for a motive other than to meet a genuine skill shortage' and that 
historically, the OECD has found that the requests made by employers about domestic 
occupational shortages have not been considered completely reliable.146 
3.158 Dr Howe and Associate Professor Reilly provided an outline of the 
combination of objective (labour market indicators and formulas) and subjective 
(submissions) criteria that the UK MAC uses to inform its assessment concerning the 
composition of the occupational shortage list: 

For the past five years since its inception, the MAC has provided 
recommendations to government on an annual basis using a combination of 
both hard economic data and input from stakeholders. With regards to the 
former, 12 top-down labour market indicators are relied upon to determine 
if a particular occupation should be deemed as being in shortage. Each 
indicator has to reach a certain threshold in order for the occupation to be in 
shortage. This data is publicly released by the MAC and the formulas 
involved are also available for external scrutiny. This is supplemented by 

144  Australian Council of Trade Unions, answer to question on notice, 6 August 2015 (received 
17August 2015). 

145  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 11. 

146  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 11. 
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evidence through an annual submissions process from employers, unions 
and others as to which occupations are in shortage.147 

3.159 It was also observed that the MAC takes a nuanced approach to its 
recommendations to government about which occupations are deemed to be in 
shortage. For example, while there may be no general occupational shortage of 
secondary school teachers, there may be a shortage of secondary school mathematics 
teachers.148 
3.160 Further, 'the MAC seeks to differentiate between skill shortages that are best 
met by temporary migration and those that could be met by increased training of 
domestic workers'. In this regard, 'the MAC can request a formal review of the 
training system that trains British workers for that occupation in question'. This 
approach facilitates a strategic approach to the allocation of training resources in order 
to improve the employment prospects of local workers.149 
3.161 Importantly, Dr Howe and Associate Professor Reilly emphasised that while 
the independent commission makes credible and informed recommendations, the final 
decisions should be made by elected representatives: 

It is important to note that under the model we propose, the MACSM would 
not make final decisions about the composition of the occupational shortage 
list. This is a political responsibility best left to elected officials with 
accountability to the parliament and to the electorate through a cycle of 
regular elections. 
… 
As such, an Australian expert commission could make recommendations 
which parliament could modify, reject or allow to take effect. This would 
provide greater public confidence in the process as an expert commission 
could develop agreed-upon definitions and measures.150 

Transparent and publicly accountable 
3.162 Dr Howe and Associate Professor Reilly drew attention to a lack of 
transparency in the process for determining the composition of the CSOL. The 
unfortunate outcome of this approach is that there is no way of discerning whether or 
not the decisions have merit and whether they were based on robust evidence or were 
instead potentially influenced by special interest lobbying: 

One of the key drawbacks of the current Australian approach to managing 
migration policy is that it is characterised by secrecy and there is a lack of 
transparency and accountability around decisions. When decisions are made 
in a non-transparent fashion and internally within government departments, 
there can be confusion as to whether these decisions were made on a sound 

147  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 12. 

148  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 12. 

149  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 12. 

150  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 12. 
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basis or because of lobbying by a particular group. The recent addition of 
flight attendants to the CSOL by the Department is one such example. The 
addition of this occupation to the occupational shortage list for the subclass 
457 visa occurred after the head of the Department met with the CEO of 
Qantas who was lobbying for the reform. Although adding flight attendants 
to the CSOL was opposed by unions who were not consulted on this 
change, a week after the meeting occurred, the CSOL was amended. No 
public justification was provided by the Department for this change. Whilst 
this decision may have been evidentially sound and based on data revealing 
a labour shortage in domestic flight attendants, this remains unproven 
because of the lack of accountability and transparency that characterises 
decision-making in the labour migration program.151 

3.163 Dr Howe and Associate Professor Reilly also submitted that a further 
advantage of making decisions in a transparent and publicly accountable way is that it 
would not only improve ministerial decision-making, but would also enhance the 
quality of public debate on labour migration matters: 

This is because a more transparent and rigorous process for selecting 
occupations to be on a shortage list has the benefit of increasing public 
confidence that only occupations which are in shortage are eligible for 
labour migration. In this way, the MACSM can also assist in 
communicating to the public the shared prosperity and economic gains that 
ensue from labour migration, leading to greater public acceptance of the use 
of labour migration to address domestic shortfalls.152 

3.164 Eventus Corporate Migration strongly supported both the findings of the 
Azarias review on a reinstituted MACSM to provide oversight of the CSOL, and the 
role of the MAC in the UK. In effect, the position of Eventus broadly aligned with the 
proposals set out above for an independent body that would review future workforce 
needs in collaboration with external stakeholders, and advise government on future 
labour needs.153 
Technical competency and English language competency 
3.165 Concerns were raised by certain submitters about the technical and English 
language competency of some temporary visa workers. 
3.166 As an approved assessment authority for most engineering occupations, 
Engineers Australia stated that 'the procedures for permanent migration at least 
compare to standards expected from new Australian engineering graduates'. However, 
significant differences exist in the assessment of qualifications of new Australian 
engineering graduates and applicants for permanent migration as engineers, as 
compared to engineering applications for the 457 visa program. Engineers Australia 
therefore expressed grave concerns about the lack of any adequate process for 
assessing the qualifications of engineering  applicants for the 457 visa program: 

151  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 13. 

152  Dr Joanna Howe and Associate Professor Alexander Reilly, Submission 5, p. 13. 

153  Eventus, Submission 25, p. 8. 
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Applicants for 457 temporary visas are not required to have their 
qualifications assessed in any way. Providing an applicant satisfies an 
employer as to their engineering capacity, they are deemed good enough to 
be an engineer. Engineers Australia argues that that these arrangements are 
unsatisfactory and risk compromising the standards of engineering work in 
Australia.154 

3.167 It was therefore the view of Engineers Australia that the use of engineers 
employed under the 457 visa program was problematic in terms of potentially 
lowering the standards within the profession as a whole.155 
3.168 The Electrical Trades Union (ETU) voiced similar concerns about the 
technical competency of foreign workers particularly in sectors where safety is 
paramount: 

While every effort can made to ensure technical equivalency with 
Australian standards it is almost impossible for foreign workers have the 
knowledge/experience with the Australian standards required to work in a 
safe and compliant manner. 
Electrical regulators are especially concerned that the gap be addressed in 
regulated trade vocations such as electrical, refrigeration and air 
conditioning, electricity linework and cable jointing, where the work 
context may differ markedly in overseas countries and where such 
differences could endanger lives, infrastructure or systems.156 

3.169 Mr Matthew Boyd, Branch Organiser for the ETU, pointed out that to qualify 
as a linesman in Australia a four-year apprenticeship is required, but in some other 
countries a two-year traineeship allows a person to be qualified as a linesman.157 
3.170 The ETU therefore recommended formal, independent assessments of visa 
worker qualifications and recommended that 'the mandatory skills assessment that 
applies to all permanent General Stream Migration applicants should be the standard 
applied to all visa types'.158 
3.171 Mr Boyd raised concerns about the low level of English competency that ETU 
members encountered among visa workers, particularly given that a critical aspect of 
being a lineworker is signing and understanding a permit that states where the power 
is still live and where it has been switched out.159 

154  Engineers Australia, Submission 4, p. 5. 

155  Engineers Australia, Submission 4, p. 5. 

156 Electrical Trades Union, Submission 12, p. 8. 

157  Mr Matthew Boyd, Branch Organiser, Electrical Trades Union, Committee Hansard, 19 June 
2015, p. 32. 

158  Electrical Trades Union, Submission 12, pp 8–9. 

159  Mr Matthew Boyd, Branch Organiser, Electrical Trades Union, Committee Hansard, 19 June 
2015, pp 31–32. 
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3.172 Safety concerns were also raised by the Australian Maritime Officers Union 
(AMOU), particularly where 457 visa workers held positions of responsibility but had 
only limited command of English: 

Many members have related stories of situations where they have worked 
beside temporary work visa holders who held positions of authority on 
vessel and were responsible for the health and safety of the crew, the 
seaworthiness of the ship and the protection of the environment but had 
only a limited ability to speak or understand English.160 

3.173 The Freedom Partnership to End Modern Slavery (the Freedom Partnership) 
noted that it had warned the DIBP 'not to make assumptions about the level of English 
required for low skilled work'. Consequently, the Freedom Partnership did not agree 
with lowering English language requirements. However, recognising that the 
government had accepted the recommendation in the Azarias review to lower the 
English proficiency requirements, the Freedom Partnership recommended 'providing 
access to the Adult Migrant English Program or a comparable program, for workers 
with low to medium IELTS scores'. Such access would reduce social isolation and 
help migrant workers to connect and share information on the rights and 
responsibilities of workers in Australia.161 
Labour market testing 
3.174 Given that the 457 visa program is driven by employer demand for skilled 
temporary migrant labour, and with unions questioning the impact of the 457 visa 
program in a softening job market, there has been renewed focus on ensuring that 
Australians have the first opportunity to apply for jobs. 
3.175 This next section sets out the current requirements for labour market testing. 
This is followed by a section on the potential impact of Free Trade Agreements 
(FTAs) on the requirements for labour market testing. Subsequent sections set out the 
key arguments for and against labour market testing. This is followed by alternative 
methods for determining skill shortages in particular sectors. 
Current requirements 
3.176 Labour market testing was reintroduced for the 457 visa program on 
23 November 2013. It currently applies to skill level 3 occupations (Technicians and 
Trades Workers) on the Australian and New Zealand Standard Classification of 
Occupations (ANZSCO) which are not otherwise exempt from labour market testing 
on the basis of an international trade obligation. It also applies to occupations in the 
fields of nursing and engineering.162 
3.177 The Australian Government Department submission set out the criteria for 
testing the labour market: 

160  Australian Maritime Officers Union, Submission 18, p. 4. 

161  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 13. 

162  Australian Government Department, Submission 41, pp 3–4. 
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To meet the labour market testing requirement, standard business sponsors 
must provide evidence to DIBP that they have tested the local labour 
market in the 12 months prior to nominating an overseas worker for a 
subclass 457 visa. This may include providing evidence of their attempts to 
recruit Australian workers, such as advertising details and information on 
how they determined, on the basis of these attempts, that there were no 
suitably qualified and experienced Australian citizens, permanent residents 
or eligible temporary visa holders available to fill the position. Where there 
are integrity concerns with the provided information, further inquiries may 
be undertaken to validate the labour market testing process. 
Where labour market testing applies, sponsors are required to provide DIBP 
with information on retrenchments and redundancies in their business or an 
associated entity that occurred within the four months prior to lodging a 
subclass 457 nomination. In this case, sponsors must provide information 
on labour market testing since the redundancies have occurred.163 

3.178 Labour market testing is not required where its application would be 
inconsistent with Australia's international trade obligations under the World Trade 
Organisation (WTO) General Agreement on Trade in Services, and under FTAs. In 
addition, labour market testing is not required where the nomination is for an 
occupation at ANZSCO skill level 1 (Managers) or skill level 2 (Professionals), with 
the exception of the 'protected' occupational categories of nurses and engineers.164 
3.179 The ACTU strongly supported the Migration Amendment (Temporary 
Sponsored Visa) Act 2013 which introduced the labour market testing provisions. In 
particular, the ACTU welcomed the fact that there was now a legal obligation on 
employers to provide evidence that they have sought to employ Australian workers in 
the first instance and that no suitably qualified and experienced Australian was readily 
available to fill the position.165 
3.180 The ACTU was also very supportive of the requirement for an employer 
seeking to sponsor a 457 visa worker to advise the minister if any Australians have 
been made redundant or retrenched in the previous four months, and which requires 
labour market testing to be undertaken in such circumstances.166 
3.181 However, the ACTU noted that the vast majority of all occupations available 
for sponsorship under the 457 visa program are exempt from labour market testing. 
All skill level 1 and 2 occupations (except nursing and engineering) are exempt plus 
occupations covered by FTAs with Thailand, Chile, South Korea and Japan.167 
3.182 Based on the figures in Table 3.3 below, 77 per cent of all 457 visa grants 
were exempt from labour market testing in 2014–15 up until 31 December 2014. The 

163  Australian Government Department, Submission 41, p. 4. 

164  Australian Government Department, Submission 41, pp 6–7. 

165  Australian Council of Trade Unions, Submission 48, p. 25. 

166  Australian Council of Trade Unions, Submission 48, p. 25. 

167  Australian Council of Trade Unions, Submission 48, pp 29–30. 
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ACTU also noted that, depending on the outcomes of the FTAs with China and India, 
an even greater proportion of occupations could be excluded from labour market 
testing (see Table 3.3 below).168 
Table 3.3: Coverage of labour market testing provisions based on current and 
likely future exemptions 

457 visa grants 2013–14 2014–15                        
(to 31 December 2014) 

Total grants 51 939 25 533 

Grants covered by LMT occupational exemptions 38 199                            73.6% 19 627                    76.8% 

(plus)                                                             
Grants in LMT occupations that are covered by 
FTA exemptions (e.g. Thailand, Chile, South 
Korea, Japan) 

 

585                                   1.1% 

 

275                           1.1% 

Total grants exempt from LMT 38 784                            74.7% 19 902                    77.9% 

Total grants covered by LMT 13 155                            25.3% 5 631                         22% 

(minus)                                                          
Grants in LMT occupations from China and India 

4159 1774 

Total grants covered by LMT if China and 
India FTAs have LMT exemptions 

8 996                              17.3% 3 857                      15.1% 

Source: DIBP subclass 457 visa quarterly pivot tables in Australian Council of Trade Unions, 
Submission 48, p. 30. 

Key: LMT = labour market testing; FTA = Free Trade Agreement. 

 
The impact of Free Trade Agreements on the current requirements 
3.183 Under two legislative instruments made under subsection 140GBA(2) of the 
Migration Act 1958, which commenced immediately after the Korea-Australia FTA 
(KAFTA) came into force on 12 December 2014, and immediately after the China-
Australia FTA (ChAFTA) came into force on 20 December 2015, the labour market 
testing condition of the 457 visa program has been removed from the following 
international trade agreements: 
• Japan-Australia Economic Partnership Agreement; 
• Thailand-Australia FTA; 
• ASEAN-Australia-New Zealand FTA; 
• Australia-Chile FTA; 
• KAFTA; and 

168  Australian Council of Trade Unions, Submission 48, p. 30. 
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• ChAFTA.169 
3.184 Associate Professor Joo-Cheong Tham examined whether international trade 
agreements to which Australia is a party prohibit the imposition of a labour market 
testing condition under the 457 visa program. The provisions of the various FTAs that 
relate to labour market testing are technical and complicated, and are summarised 
below. 
3.185 The power to remove the labour market testing condition of the 457 visa 
program with respect to FTAs is provided in section 140GBA of the Migration Act 
1958 (Migration Act): 

…the power of the Immigration Minister to remove the labour market 
testing condition of the 457 visa program in relation to international trade 
agreements can only be exercised when there is an obligation under such 
agreements to which Australia is a party.170 

3.186 Associate Professor Tham noted that the removal of the labour market testing 
condition under the 457 visa program in relation to the Japan-Australia Economic 
Partnership Agreement, the Thailand-Australia FTA, and the ChAFTA appeared to be 
lawful: 

…with ChAFTA, Article 10.4(3) of that agreement prohibits the application 
of quotas and economic needs test to commitments made under the 
agreement. A similar situation applies under the Japan-Australia Economic 
Partnership Agreement through Annex 10(2) of that agreement. With the 
Thailand-Australia Free Trade Agreement, Chapter 10—Movement of 
Natural Persons, Annex 8 specifically prohibits labour market testing.171 

3.187 By contrast, Associate Professor Tham observed that prohibitions on labour 
market testing were not found in the ASEAN-Australia-New Zealand FTA, the 
Australia-Chile FTA, or the KAFTA. According to Associate Professor Tham, this 
meant there was no obligation under these agreements that would enliven the power to 
remove the labour market testing condition on the basis of international trade 
agreements pursuant to section 140GBA of the Migration Act. Therefore, the 
lawfulness of removing the labour market testing provisions from these three FTAs 
was 'seriously doubtful'.172 
3.188 In summary, it appears there is a clear legal basis to remove the labour market 
testing provision from the Japan-Australia Economic Partnership Agreement, the 

169  Determination of International Trade Obligations Relating to Labour Market Testing 
[F2014L01510]; Determination of International Trade Obligations Relating to Labour Market 
Testing [F2015L01940]. 

170  Associate Professor Joo-Cheong Tham, Second Supplementary Submission 3, p. 5, italics 
original. 

171  Associate Professor Joo-Cheong Tham, Second Supplementary Submission 3, p. 6. 

172  Associate Professor Joo-Cheong Tham, Second Supplementary Submission 3, p. 6. 
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Thailand-Australia FTA, and the ChAFTA, but not from the ASEAN-Australia-New 
Zealand FTA, the Australia-Chile FTA, or the KAFTA.173 
3.189 With respect to the Trans-Pacific Partnership Agreement (TPP), the TPP 
appeared, on its face, to restrict labour market testing. However, in its Schedule to 
Annex II, Australia reserved: 

…the right to adopt or maintain any measure with respect to the supply of a 
service by the presence of natural persons, subject to the provisions of 
Chapter 12 (Temporary Entry for Business Persons), that is not inconsistent 
with Australia's obligations under Article XVI of the General Agreement on 
Trade in Services (GATS).174 

3.190 In addition, Article 12.4 of the TPP did not prohibit economic needs tests like 
labour market testing or quotas in relation to commitments with regard to temporary 
entry of business persons made in Annex 12-A. Therefore, with respect to various 
articles and the application of the above Schedule, Associate Professor Tham 
concluded that the TPP did not prohibit the imposition of a labour market testing 
condition.175 
3.191 Further, Associate Professor Tham was of the view that the power pursuant to 
section 140GBA(2) of the Migration Act was 'not enlivened by the TPP as the TPP 
does not give rise to any obligation to remove the labour market testing condition'.176 
3.192 The ETU stated that labour market testing would not occur in any of the 
following circumstances: 
• the worker you nominate is a citizen of Chile or Thailand, or is a 

Citizen/Permanent Resident of New Zealand; 
• the worker you nominate is a current employee of a business that is an 

associated entity of your business that is located in an Association of South-
East Asian Nations (ASEAN) country (Brunei, Myanmar, Cambodia, 
Indonesia, Laos, Malaysia, Philippines, Singapore, Thailand and Vietnam), 
Chile or New Zealand; 

• the worker you nominate is a current employee of an associated entity of your 
business who operates in a country that is a member of the World Trade 
Organisation (WTO), where the nominated occupation is listed below as an 
'Executive or Senior Manager' and the nominee will be responsible for the 
entire or a substantial part of your company's operations in Australia; 

173  Associate Professor Joo-Cheong Tham, Second Supplementary Submission 3, pp 6–7. 

174  Associate Professor Joo-Cheong Tham, Second Supplementary Submission 3, p. 3. 

175  Associate Professor Joo-Cheong Tham, Second Supplementary Submission 3, pp 1–4. 

176  Associate Professor Joo-Cheong Tham, Second Supplementary Submission 3, p. 5, italics 
original. 
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• your business currently operates in a WTO member country and is seeking to 
establish a business in Australia, where the nominated occupation is listed 
below as an 'Executive or Senior Manager'; or 

• the worker you nominate is a citizen of a WTO member country and has 
worked for you in Australia on a full-time basis for the last two years.177 

3.193 Unions expressed concern about the impact that certain clauses within FTAs 
signed by Australia would have on the domestic labour market and the opportunities 
for Australians to have first access certain jobs. 
3.194 The ETU stated that a key union concern related to 'attempts to manipulate the 
classification of workers' so that they fell into an exempted category, for example, 
'mid-level employees 'dressed up' as executives and senior managers under the intra-
corporate transferee's category'.178 
3.195 Mr Owen Whittle, Assistant Secretary of UnionsWA noted that the new 
investment facilitation agreements (IFAs) in the ChAFTA allowed companies with 
projects worth more than $150 million 'to negotiate to bring in lower skilled workers, 
rather than just skilled workers, at wage rates that fall below the current floor for a 
standard 457 visa'.179 The Freedom Partnership warned that it was 'unclear how the 
government will ensure access to protections for workers' who come under the 
ChAFTA IFAs.180 
3.196 Mr Whittle was concerned that a similar provision would be included in the 
proposed FTA with India. UnionsWA were of the view that 'blanket 457 visa 
concessions' did not 'have anything to do with international trade' and therefore should 
not be included in FTAs.181 
3.197 The Freedom Partnership also expressed concern that despite the ongoing 
concerns about exploitation of WHM visa holders in Australia (see chapter 7), the 
ChAFTA included a Work and Holiday Arrangement that provided working holiday 
visas for up to 5000 Chinese workers.182 The committee makes a recommendation in 
chapter 8 on the rights and protections available to temporary visa workers under any 
visa issued pursuant to an FTA. 
Effectiveness of labour market testing 
3.198 During the inquiry the committee heard a number of views relating to the 
current labour market testing provisions. This section presents arguments about the 
effectiveness of labour market testing and the following sections present arguments 

177  Electrical Trades Union, Submission 12, pp 13–14. 

178  Electrical Trades Union, Submission 12, p. 14. 

179  Mr Owen Whittle, Assistant Secretary, UnionsWA, Committee Hansard, 10 July 2015, p. 26. 

180  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 14. 

181  Mr Owen Whittle, Assistant Secretary, UnionsWA, Committee Hansard, 10 July 2015, p. 26. 

182  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 15. 
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about the relative costs of employing 457 visa workers, and the costs that labour 
market testing imposes on employers. 
3.199 The effectiveness of labour market testing has been a highly contested issue 
between employers and unions. Opinion was sharply divided on the merits of labour 
market testing as a means to ensuring that Australians get first access to jobs.  
3.200 Dr Howe was scathing about the current labour market testing requirements as 
being both inefficient and ineffective: 

…employer-conducted labour market testing penalises decent employers 
who wish to use the 457 visa in areas of genuine skill shortage through 
making them go through the farce of advertising, but it is also ill-equipped 
to deter unscrupulous employers from evading the statutory requirement of 
advertising jobs locally.183 

3.201 Consult Australia agreed with Dr Howe's view and also noted that it was 
consistent with the Azarias review which found that: 

On the evidence presented to us we have concluded that the labour market 
testing provisions introduced in 2013 are easily circumvented and do not 
prevent employers from engaging overseas workers in place of Australians. 
In addition, recruitment practices are highly diverse across occupations and 
industries: to design a system that encompasses this diversity is impractical. 
While the provisions are symbolic of what is trying to be achieved, in 
practice they do not assist in achieving the objective of providing evidence 
that suitable Australian workers are not available. Therefore the 
requirement adds unnecessary regulatory cost for little or no actual benefit. 
In its current form the labour market testing requirement is costly for 
sponsors who have done the right thing and subject to manipulation by 
those that have not made a serious effort to find a local worker.184 

3.202 Likewise, the NT government observed that the current labour market testing 
regime 'adds little or no value in protecting the integrity of the subclass 457 visa 
scheme as it is uniformly applied regardless of the location of business or their 
employment practices'.185 
3.203 In general, employers have criticised labour market testing as an excessive 
and unnecessary burden on employers, while unions have supported labour market 
testing but criticised the requirements as lacking rigour. 
3.204 The ACTU presented evidence based on unpublished DIBP data on the effect 
of labour market testing since its re-introduction in 2013. The data showed significant 

183  Dr Joanna Howe, Additional Information: 'Is the net cast too wide? An assessment of whether 
the regulatory design of the 457 visa meets Australia's skill needs', Federal Law Review, 2013, 
p. 16; see also Eventus, Submission 25, p. 6; Consult Australia, Submission 30, pp 6–7. 

184  Consult Australia, Submission 30, p. 6; see also Mr John Azarias, Ms Jenny Lambert, Professor 
Peter McDonald and Ms Katie Malyon, Robust New Foundations: A streamlined, transparent 
and responsive system for the 457 programme, September 2014, pp 45–46. 

185  Northern Territory Government, Submission 39, p. 2. 
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reductions in 457 visa nominations in those occupations covered by labour market 
testing (see Figure 3.2 below): 

Data made available to unions on the operation of labour market testing to 
30 September 2014 shows that it is having a significant effect on those 
occupations it covers. This is evidenced by a much larger decline in 457 
visa nominations by employers in occupations covered by labour market 
testing, compared to average monthly numbers in the occupations exempted 
from labour market testing. Nominations for non-LMT occupations have 
fallen by 17% whereas LMT occupations have fallen by 50% in Nursing, 
46% in Engineering and 29% in Skill level 3 occupations.186 

Figure 3.2: Percentage change in average monthly 457 visa nominations lodged 
(a) after labour market testing implemented, and (b), by selected occupations 

 
Source: DIBP unpublished data, June and November 2014, (BE7406 and BE7826), in Australian 
Council of Trade Unions, Submission 48, p. 27. 

 

3.205 The AIMPE supported this analysis and noted that since the introduction of 
labour market testing, the majority of its members had been able to find work.187 
3.206 ACCI disputed the conclusion by the ACTU that the decline in 457 visa 
nominations was attributable to the re-introduction of labour market testing. ACCI 
noted several salient factors that could account for the trend: 

Evidence that the visa granted for trade occupations has fallen since labour 
market testing was introduced does not take into account other significant 

186  Australian Council of Trade Unions, Submission 48, p. 26. 

187  Australian Institute of Marine and Power Engineers, Submission 17, p. 6. 
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influences such as the introduction of the 'genuiness' test, the work of the 
FWO and DIBP in ramping up compliance and a drop off in economic 
conditions in industries that were accessing the programme including 
mining.188 

Relative costs of employing local and overseas workers 
3.207 The Migration Institute of Australia (Migration Institute) is the peak 
organisation representing the Australian migration advice profession. The Migration 
Institute maintained that the economics of recruiting and hiring overseas workers 
effectively ensured that local workers would be preferred and that dodgy employers 
would be deterred by the extra effort and cost of employing overseas workers: 

The cost of becoming a Subclass 457 Business Sponsor, nominating and 
bringing overseas skilled workers to Australia, exceeds the cost of 
recruiting and employing from local labour forces, especially in the higher 
salary bands. Sponsors only revert to the more costly practice of sponsoring 
overseas workers where local labour is not available. The operation of 
market forces and cost effective business practices should ensure that the 
lower cost recruitment method is preferred, making the need to demonstrate 
LMT redundant as a mechanism for protecting local jobs. 
As the 457 programme is primarily designed for skilled occupations and to 
fill genuine labour market shortages, businesses legitimately requiring high 
skilled recruits are likely to be able to absorb these costs, while those 
seeking to exploit the system with marginal salary levels and in sham 
positions are occupations are less likely to bother.189 

3.208 This view was supported by the NT government which pointed out that 93 per 
cent of the businesses in the NT were small to medium enterprises, the vast majority 
of them employing less than 20 staff: 

The costs and complexity of sponsoring overseas workers under the 
subclass 457 visa scheme are not insignificant, particularly for the smaller 
business cohort. Therefore, for the overwhelming majority of Northern 
Territory employers these factors alone are sufficient to ensure that 
sponsoring overseas workers is a last resort.190 

3.209 In this regard, Mr Wayne Parcell, Director of the Migration Institute and a 
partner at Ernst and Young, noted that an Ernst and Young survey of about 1500 client 
employers revealed that the costs of recruiting an overseas worker and bringing them 
to Australia were as follows: 
• more than 10 per cent of the employers said it cost them less than $5000; 
• more than 30 per cent said it cost them between $5000 and $10 000; and 

188  Australian Chamber of Commerce and Industry, Submission 10, p. 13. 

189  Migration Institute of Australia, Submission 40, p. 13; see also South Australian Wine Industry 
Association, Submission 5, p. 5. 

190  Northern Territory Government, Submission 39, p. 3. 
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• 50 per cent of them said it cost them more than $10 000.191 
3.210  Likewise, AMMA completely rejected the idea that skilled migrants were 
'able to cheaply displace the employment prospects of Australian workers'. Indeed, 
AMMA argued that their commissioned research demonstrated that it 'may cost up to 
$60 000 more to employ a foreign national rather than an Australian to work in the 
resource industry when relocation, recruitment and compliance costs are taken into 
account'.192 
3.211 However, the ACTU argued that the notion that it was far more costly for 
employers to employ overseas workers was incorrect. Noting that almost half of all 
457 visas are being granted onshore (to workers already in Australia), the ACTU 
pointed out that 'the extra costs to hire the overseas worker over an Australian citizen 
or permanent resident are often negligible'.193 
3.212 This trend is even more apparent in the food and construction trades where 
over 81 and 75 per cent respectively of all 457 visas are granted 'to foreign nationals 
already in Australia at the time of the visa grant, many already working for their 457 
sponsor on other temporary visas, particularly student visas and working holiday 
visas'.194 
3.213 The large pool of temporary onshore migrant labour is an outcome of the 
combination of Australia's temporary visa programs. The ACTU noted that officials 
from what was then the Department of Immigration and Citizenship had 
acknowledged in 2013 that onshore temporary visa holders are eligible to apply for a 
457 visa if they can find an employer willing to sponsor them. The presence of this 
pool of onshore visa holders has had a dramatic impact on the increase of onshore 457 
visa applications and this has occurred at a time when the domestic labour market has 
softened.195 
The administrative costs of labour market testing 
3.214 The Migration Council based their critique of labour market testing on the 
premise that there was no evidence to support the claim that labour market testing 
benefits Australian workers. According to this view, therefore, labour market testing 
merely places a cumbersome administrative burden on employers.196 
3.215 Likewise, the NT government pointed to extensive research that identified 
ongoing skilled and low-skilled labour shortages in the NT. In such a tight labour 
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market, the NT government argued that labour market testing merely imposed more 
'red tape' on small and medium sized businesses while doing nothing to protect job 
opportunities for Australian workers.197 
3.216 Fragomen stressed the potential economic losses that flowed from what they 
described as an inflexible, protectionist approach that increased the delays in sourcing 
labour with the requisite skills: 

…particularly for time-sensitive project work or in other circumstances 
where work must begin urgently. Even a delay of a few days in a visa being 
granted can result in loss of production and potential penalties for the 
employer. In circumstances where project timetables can shift regularly, it 
is simply not possible for employers to plan their visa needs with the degree 
of malleability that would enable them to allow for processing delays.198 

3.217 The Migration Institute made the point that the 457 visa program is the most 
heavily regulated of all the temporary work visa programs. The Migration Institute 
noted that on top of the regulatory mechanisms built into the 457 visa program, recent 
developments meant that 457 visa workers were well covered by both migration and 
employment legislation. These developments included the risk tiering approach 
implemented by the DIBP to monitor business sponsors, the memorandum of 
understanding between the DIBP and the Australian Tax Office (ATO) to access 
salary payment details of 457 visa workers through their tax file number, and 
increased resources directed to compliance and enforcement.199 
3.218 The Migration Institute also questioned the need for labour market testing for 
457 visa nominations given the vast majority of temporary visa holders are not 457 
visa workers. The Migration Institute noted that this much larger cohort of temporary 
migrant workers are more likely to compete with Australian workers trying to enter 
the job market: 

The student and working holiday visa holders particularly congregate in the 
lower levels and lower skilled sectors of the labour market and potentially 
compete with new entrant and low skilled Australian workers at this 
level.200 

3.219 Ms Lambert of ACCI began her critique of labour market testing by making 
the point that under the 457 visa program, 'an obligation for 457 visa sponsors to 
commit to employing Australians is already built into the system', and that employers 
support that objective and the obligation to treat migrant workers no less favourably 
than Australian workers: 

There is a basic obligation in the program to do it. That was there before 
labour market testing came back in and that is there now for occupations 
which do not require labour market testing. It is a fundamental tenet of the 
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program that there is an obligation on sponsors to put Australian 
employment first. 
It is part of the very objectives of the 457 program that is very strongly 
supported by the employer communities that the 457 program is there to 
enable businesses to sponsor a skilled overseas worker if they cannot find 
an appropriately skilled Australian. The second part of it is to protect those 
workers and to make sure that they are no less favourably treated than 
Australians. Employers across the community fundamentally support those 
two basic objectives. That is not labour market testing.201 

3.220 While insisting that employers supported the twin objectives of the 457 visa 
program, ACCI was contemptuous of labour market testing obligations on employers 
arguing that the requirements were excessive, inefficient and ineffective: 

Labour market testing only works in the same way that asking employers to 
walk through wet cement does. It provides a regulatory burden that means 
that some will not be bothered. This is not good policy as it does not allow 
the programme to be responsive to need.202 

3.221 The Ai Group pointed out that the additional cost of hiring a 457 visa worker 
meant a business was already 'effectively prompted' to test the market. By contrast the 
labour market testing as currently required was unnecessary and bureaucratic: 

For example, advertising in a period of time before applying can be costly 
when a business may know from past experience that their chances of 
sourcing labour locally are non-existent. Delays caused by such testing 
could prevent a business from meeting urgent commercial needs. Labour 
market testing is inefficient and unnecessary red tape for business.203 

3.222 Ernst and Young stated that labour market testing imposed a significant 
burden for no observable benefit and was 'inappropriate in a modern global economy'. 
Ernst and Young therefore recommended that labour market testing be abolished.204 
3.223 A similar view was expressed by Mrs Rita Chowdhury, Vice-Chair of the 
Migration Law Committee at the Law Council of Australia. She stated that labour 
market testing has created an unnecessary administrative burden because an employer 
only has to show evidence of advertisements, but does not have to demonstrate that 
they could not find a local worker. In other words, labour market testing as currently 
conceived merely forces employers to go through the motions for no actual benefit in 
terms of finding a local worker to fill a skilled position.205 
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3.224 Ms Donna Mogg, Commercial Services Manager at Growcom agreed that 
labour market testing was important to ensure that Australian workers were given first 
preference, but pointed out that employers in the horticulture industry had a 'fairly 
strong sense of what skills are available' in their region at any given time and that 
repeated testing was onerous and time consuming.206 
3.225 Ms McKinnon from the NFF advised that the NFF did not oppose the 
principle of labour market testing, but suggested it was burdensome and unnecessary 
for farmers wanting to use the seasonal worker program: 

To make the seasonal worker program work well, you have to invest in it 
over a number of years. You will not get to that point unless you realise that 
you are going to have an ongoing labour force need because you cannot fill 
your need from the local market. So, you have made a decision to go with a 
good program which brings you in returning, reliable, productive workers 
every year, but you are still required, before you access workers over that 
program, to advertise under the labour market testing rules. So, you do that; 
you advertise your jobs. And you cannot say, when you advertise for the 
job, that only Australians need apply, because that would be discriminatory. 
But that is why you are advertising: because you are required to test for 
Australians, for local workers. 
So, you advertise your job, and what happens is that lots of backpackers 
apply. You get a stream of backpackers applying for work, and you have 
decided as a business that you are not going to use backpackers anymore; 
you are going to use the seasonal worker program. But you then have to 
process a number and a number and a number of backpacker applications, 
even though you have no intention of hiring those workers. You might get 
the odd application from an Australian, and that will be considered, along 
with all of them, but really we do not see that in this circumstance.207 

3.226 The ACTU disputed claims that labour market testing provisions are too 
onerous and create a burden on employers. The ACTU noted that labour market 
testing should occur as a matter of course 'if an employer was genuine about sourcing 
Australian workers first'. Furthermore, the ACTU noted that 'the majority of 457 visa 
occupations are not even covered by the labour market testing laws by virtue of 
various exemptions in place'.208 Finally, the ACTU pointed out that: 

…the 457 visa program is not, and should not, be designed to provide an 
unfettered right for employers to take on temporary overseas workers. Even 
during periods when the program has been very poorly regulated, access to 
the 457 visa program has always, at least in theory, been subject to certain 
conditions and obligations, including an overriding tenet of the program 
that it is there only to fill skill shortages that cannot first be filled by 
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Australian workers. In that sense, the labour market testing laws simply 
give practical (and long overdue) effect to what has always been an 
understood principle underpinning the program endorsed by both sides of 
politics.209 

Proposals for improving labour market testing 
3.227 While the NT government supported the intention of labour market testing, it 
was very critical of its current application, arguing that it was a monolithic and 
impractical approach that took no consideration of the actual labour market conditions 
in various regions of the country.210 
3.228 The NT government therefore argued that labour market testing 'could be 
made far more effective through better targeting'. Proposals for improvement included 
that the DIBP adopt a 'risk-tiering' approach to focus on areas of potential misuse. In 
other words, more resources should be directed to compliance rather than additional 
regulations.211 
3.229 The NT government also argued that greater flexibility would reduce 
unnecessary burdens on employers. This could be achieved by concessions and/or 
exemptions to labour market testing requirements 'for employers located in areas of 
low unemployment and in 'micro' labour markets, such as regional and remote areas of 
the NT'.212 
3.230 The MUA submitted that the current requirements for labour market testing 
were neither credible nor robust. Noting the advice provided on the DIBP website, the 
MUA pointed out that the requirements for labour market testing could conceivably be 
satisfied by a Facebook post. Furthermore, the MUA argued that the current 
requirements lacked transparency because of the difficulty in independently verifying 
that adequate labour market testing had occurred in a given instance.213 
3.231 While voicing similar concerns about the content of job advertisements, the 
ANMF was also concerned that employers were placing unreasonable requirements in 
job advertisements that effectively excluded recent Australian nursing graduates from 
employment: 

It is now becoming commonplace to see advertisements that require 
extensive years of experience and multiple nursing qualifications. We 
believe in many cases these vacancies could have been readily filled by an 
Australian worker eligible to practice nursing who may have graduated in 
the preceding one to two years.214 
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3.232 The ANMF therefore proposed 'that sponsors demonstrate that their attempts 
to fill positions locally also included realistic prerequisites with regard to academic 
qualifications and years of experience'.215 
3.233 To improve the robustness and veracity of the labour market testing process, 
both the MUA and United Voice recommended the establishment of a skilled 
workforce database(s) listing people looking for work.216 The MUA proposed an 
unemployed assistance service as set out below: 

1. People seeking work in a specific industry and/or location contact the 
database and are able to list themselves on the database. 

2. The database provides contact details (mobile telephone and email) and 
the job category they work in and or are qualified to do. These details 
are then collated. 

3. Every Monday people seeking work are contacted by SMS to confirm 
they are still looking for work—if they do not confirm by Wednesday 
they are removed from the database. This ensures the accuracy of the 
database. 

4. Employers and agents are sent the database details in table form three 
times per week by email. The database shows the types of skills and 
contact details of the people looking for work. 

5. If employers seek a position(s) to be filled, they contact the person 
directly and take matters from there.217 

3.234 The MUA argued that an unemployed assistance service had several 
advantages. The service would be relatively straightforward to coordinate and, if using 
the service was free, participation rates would be high. Furthermore, workers would 
be able to self-manage their availability for work, employers would have ready access 
to a pool of experienced local labour, and workers and employers could be matched 
quickly.218 
3.235 The MUA proposed that it be mandatory for an employer to use such a 
database to satisfy the labour market testing requirements and that use of the database 
should be a precondition to accessing the 457 visa program.219 
3.236 The ACTU also had some recommendations that would, in their view, 
strengthen the labour market testing provisions and improve the system: 
• labour market testing should be conducted for at least four weeks for it to 

constitute a meaningful attempt to recruit Australian workers; 
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• given the potential for rapid change in labour markets, labour market testing 
should be considered valid for no longer than four months; 

• job advertisements should contain basic mandatory information such as the 
job title, main duties and responsibilities, location, relevant industrial 
instrument, necessary skills, qualifications and experience, and the salary and 
conditions'; 

• job advertisements should be prohibited from targeting temporary visa 
workers; 

• advertising should be local and national at genuine market rates; and 
• job advertising should be supported by information on what the results were 

(for example, the number of applications received, the number of applicants 
hired, and reasons why unsuccessful applicants were not considered 
suitable).220 

3.237 Given the current high levels of unemployment and under-employment 
amongst Australian professionals, the ACTU also recommended the government 
reverse current exemptions on labour market testing for skill levels 1 and 2.221 
3.238 Similarly, Ms Ruth Kershaw, Research Consultant at the Victorian Branch of 
the ETU questioned why electricians and linesmen were still on the skills in demand 
list given that the unemployment rate amongst ETU members was particularly high, 
and was getting worse with the 'downturn in power construction and manufacturing.222 
3.239 United Voice also made a series of recommendations to improve transparency 
around the use of temporary visas and to ensure that 'current salary requirements are 
being met': 
• the DIBP should be required to publish information for which temporary visa 

nominations have been approved, including data by industry sector and 
detailed occupation groupings; 

• the DIBP, or an authorised agency such as the ATO, should also collect and 
publish regular data on actual salaries paid to temporary visa holders; and 

• the FWO should also be required to publish information on temporary visas 
where their investigations uncover issues relating to workers on these visas, 
and that information should include salary level, occupation, and sector.223 
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Proposals to change the 457 visa nomination process 
3.240 Various organisations including employers, unions and independent analysts 
proposed changes to the 457 visa nomination process. Certain proposals involved a 
trade-off—such as replacing labour market testing with a sponsorship nomination 
fee—while other proposals recognised a strong compliance record. These proposals 
are covered below. 
Higher nomination fees and altered nomination timeframes 
3.241 The Migration Council proposed changes to the sponsorship model, arguing 
that this would reduce administrative costs for business and at the same time 
discourage rogue employers from exploiting the 457 visa program. In exchange for 
abolishing labour market testing, the Migration Council proposed an increased 
nomination fee for employers seeking to sponsor a 457 visa worker. The Migration 
Council argued that the increased cost of the nomination fee would be offset by the 
reduction in administrative costs: 

…the Migration Council recommends an improved price signal that 
increases the initial cost to nominate a temporary work visa in exchange for 
a reduction in administration costs… 
A higher nomination fee would better discourage exploitative employers to 
immediately seek migrants on temporary work visas instead of Australians 
by increasing the difference in price between the two options.224 

3.242 Furthermore, the increased nomination fee would restore to some extent the 
price differential between recruiting a 457 visa worker and an Australian that has, in 
many instances, been eroded by virtue of the fact that almost half 457 visa workers are 
now recruited onshore (and therefore cost no more to recruit than an Australian 
citizen).225 
3.243 Unions also recognised that the issue of a price signal is important. For 
example, the ACTU noted that the claim made by employers that employers will 
always seek to employ Australians first because it is easier and cheaper than recruiting 
overseas is rendered fallacious by the substantial shift to onshore recruitment of 457 
visa workers.226 
3.244 The Migration Council also proposed a tiered system to better support the 
'market salary rate'. This system would enable closer monitoring at more regular 
timeframes of 457 visa workers on lower salaries: 

In addition to raising the price signal, a tiered system of nominations should 
be introduced to better support the 'market salary rate'. This would shorten 
the validity of the nomination for lower salaried migrants. For example, 
instead of all 457 visa nominations being valid for four years, the following 
validity could be introduced: 
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2 years: Salary above TSMIT but below AWOTE; 
3 years: Salary above AWOTE but below the Fair Work High Income 
Threshold; and 
4 Years: Above the Fair Work High Income Threshold.227 

3.245 The AHEIA proposed a reward and incentive system 'such as priority visa 
processing and fee concessions' for employers with a strong compliance history.228 
3.246 The ETU recommended rewarding employers 'who meet or exceed their 
obligations to labour market testing and domestic employment and training' by 
introducing 'fee reductions via a sliding scale linked to performance targets in the 
areas of labour market testing, wages and training'.229 

Committee view 
3.247 The goal of the 457 visa program is to enable employers to address short to 
medium term workforce needs by sponsoring skilled overseas workers on a temporary 
basis to fill positions where the employer is unable to find suitably skilled Australian 
workers. Evidence to the inquiry confirmed broad acceptance that the goal of enabling 
employers to readily access skilled migrant labour must be balanced against the twin 
principles of protecting the employment opportunities and work conditions of 
Australian workers, and ensuring that 457 visa workers enjoy no less favourable 
conditions than Australian workers and are not otherwise subject to abuse or 
exploitation. 
3.248 In order for the 457 visa program to be effective in achieving this balance, the 
employment of 457 visa workers must match genuine, short-term skill shortages. 
Concerns must therefore arise when evidence is presented that 457 visa workers have 
been employed in occupations not subject to skill shortages, take positions normally 
filled by Australian graduates (covered in chapter 5), suffer gross exploitation 
(covered in chapter 6), and when demand for 457 visa workers seems unresponsive to 
the trend in unemployment. 
3.249 Meeting these criteria is essential to ensure that temporary migrant labour is 
not exploited and does not undercut Australian wages and conditions or reduce job 
opportunities for Australians. Given this criteria, the key question then becomes how 
to assess the genuineness of employer needs. In general, there have been two 
approaches to this question. 
3.250 The first approach, broadly put in evidence to the committee by employers, is 
that a business is best placed to judge the skills shortages that it is confronted with and 
best placed to determine the need for temporary visa workers. Employers also argued 
that bringing skilled workers to Australia from overseas involves significant costs for 
employers, and that those employers are unlikely to incur these costs if they can find 
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the skilled local workers. In sum, this approach accepts the claims made by employers 
regarding skills shortages and their need for temporary migrant workers. 
3.251 The second approach, broadly put in evidence to the committee by unions and 
certain academics, is that there should be either independent verification of the 
employer's labour needs, and/or a requirement for employers to demonstrate that they 
have explored the availability of suitably skilled local labour. Unions noted that the 
demand for temporary migrant labour is currently driven by the special interests of 
employers and may not necessarily coincide with the national or public interest.  
3.252 The committee received evidence that a key indicator of the effectiveness of 
the 457 visa program in addressing genuine skills shortages is the responsiveness of 
the demand for 457 visa workers to changes in the general rate of unemployment, and 
to changes in the supply of skilled labour in particular occupations. 
3.253 Evidence to the committee indicated that the responsiveness of the 457 visa 
program to the upturn in the unemployment rate lagged by two to three years. 
Furthermore, the committee received evidence that the 457 visa program was having a 
detrimental impact on the employment opportunities for Australian graduates in 
specific occupations such as engineering and nursing. 
3.254 The committee acknowledges that it received conflicting evidence regarding 
the balance between permanent and temporary migration. In theory, the value of 
temporary migration is that it allows business to meet short-term skills shortages. In 
this respect, there is an advantage in having some element of temporary migration 
because addressing skills shortages solely through the permanent migration scheme 
could result in a skills surplus, particularly if a sector that was booming experienced a 
sudden down-turn (the resources sector for example). Addressing short-term skill 
shortages with the 457 visa scheme should be a way of moderating these types of 
rapid transformations in discrete segments of the skilled job market. 
3.255 However, the committee is concerned that the broader temporary visa 
program, and specifically the 457 visa program, is not sufficiently responsive either to 
higher levels of unemployment, or to labour market changes in specific skilled 
occupations. 
3.256 The committee notes that the effectiveness and legitimacy of the 457 visa 
program is to a large extent underpinned by the combined effect of various policy 
settings. The committee is of the view that it is better to correct structural problems 
within the design of the 457 program than it is to monitor and ensure compliance with 
the program's aims that may, in part, arise from poorly calibrated and unresponsive 
policy settings.  
3.257 The committee notes that the 457 visa program has been subject to several 
substantial reviews and revisions under successive governments in order to ensure its 
integrity and effectiveness. Given the concerns raised in this inquiry, it is therefore 
appropriate to review the policy settings of the 457 visa program and labour 
agreements at this juncture to ensure they are set correctly. 
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Labour agreements and Designated Area Migration Agreements 
3.258 Labour agreements provide for the sponsorship of semi-skilled overseas 
workers, as well as concessions to the Temporary Skilled Migration Income Threshold 
(TSMIT). Evidence to the committee highlighted a disturbing lack of transparency 
around both the numbers and substantive conditions of labour agreements. The 
committee considers the transparency of labour agreements is essential for public 
accountability and community endorsement. 
Recommendation 3 
3.259 The committee recommends that the Department of Immigration and 
Border Protection be required to maintain an online public register of current 
labour agreements in operation, as well as any future Designated Area Migration 
Agreements. The committee also recommends that the register note any 
exemptions provided under a labour agreement. 
Recommendation 4 
3.260 The committee recommends that the Department of Immigration and 
Border Protection be required to advise all stakeholders that were consulted as 
to the outcome of the labour agreement application. 
3.261 The committee's recommendations regarding labour market testing for labour 
agreements are contained at the end of this section. 
Temporary Skilled Migration Income Threshold (TSMIT) 
3.262 Evidence to the committee confirmed that the TSMIT is an essential aspect of 
the policy settings underpinning the 457 visa program. The TSMIT acts as a salary 
floor for 457 visa holders and ensures that these workers are able to support 
themselves in Australia. 
3.263 The TSMIT has traditionally been indexed according to average fulltime 
weekly ordinary time earnings (AWOTE) each financial year. However, indexation 
did not occur on 1 July 2014 or 1 July 2015. 
3.264 Without indexation, the TSMIT decreases in real terms each year, meaning 
that temporary migrants on 457 visas are less able to support themselves in society. 
3.265 The committee is of the view that the TSMIT should be indexed as at 1 July 
2015 to the AWOTE, and that indexation should occur each financial year. 
Recommendation 5 
3.266 The committee recommends that the Temporary Skilled Migration 
Income Threshold (TSMIT) be indexed to average fulltime weekly ordinary time 
earnings (AWOTE) as at 1 July 2015 and that indexation occur each financial 
year. 
Market salary rate 
3.267 The requirement to pay the 'market salary rate' effectively means that 
employers must guarantee that the terms and conditions of employment of 457 visa 
holders, including pay and hours of work, are no less favourable than the terms and 
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conditions that are, or would be, provided to an Australian performing equivalent 
work in the same location. The requirement serves the dual purpose of ensuring 
Australian workers are protected from any adverse impact on wages, and protecting 
skilled migrant workers from exploitation by ensuring 457 visa workers are not paid 
less than the market salary rate. 
3.268 Although submitters expressed different views on this matter, the committee 
is of the view that $250 000 is an appropriate threshold for the requirement to pay the 
'market salary rate' and should be retained. 
The Consolidated Sponsored Occupations List 
3.269 The Consolidated Sponsored Occupations List (CSOL) specifies the 
occupations that can be sponsored under the 457 visa program. As such, it forms an 
important element in assessing the extent to which the 457 visa program addresses 
areas of genuine skills shortage. 
3.270 The CSOL is a broad list of occupations incorporating the Skilled 
Occupations List (SOL) and includes most occupations defined in levels 1 to 3 of the 
Australian and New Zealand Standard Classification of Occupations (ANZSCO). 
3.271 The committee heard evidence that the CSOL is not a list of occupations 
subject to skill shortages, but rather a particularly broad, imprecisely defined, and 
poorly targeted list of occupations. 
3.272 The committee heard arguments that the imprecise meanings of certain 
occupations (for example, 'Program or Project Administrator') listed on the CSOL, the 
very broad range of occupations listed on the CSOL, and the fact that the 457 visa 
program is based on employer demand make it difficult to assess whether 457 visa 
workers are being employed in the appropriate position. This gave rise to concerns 
that the CSOL is open to abuse. 
3.273 On the other hand, the committee heard evidence from employers that the 
CSOL has to be an occupation list and not a shortages list because a shortage list 
could not possibly capture the myriad rapidly changing permutations in a dynamic 
labour market. Arguments were also made that the classification index underlying the 
CSOL is too complicated and overly specific. 
3.274 On balance, the committee is concerned that the broad nature of the 
occupations listed on the CSOL undermines the value of the CSOL as a regulatory 
mechanism because it allows the sponsorship of occupations for which a skills 
shortage does not necessarily exist in Australia. The committee also notes that the 
compilation of the SOL appears to involve a much more rigorous process than that for 
compiling the CSOL. 
3.275 In saying that, however, the committee is critical of the government's decision 
to abolish the Australian Workforce Productivity Agency (AWPA). As is the case 
with the CSOL, the committee is convinced of the value that an independent, tripartite 
body can add in terms of providing rigorous, independent, expert and transparent 
advice to government regarding the compilation of the SOL. 
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3.276 The committee is therefore of the view that there needs to be a much more 
rigorous, independent, evidence-based, and transparent process in place for 
determining the CSOL. The details for such a process are described below. 
Independent tripartite panel to advise on migration policy 
3.277 The committee notes that the Azarias review identified the need to provide a 
more robust evidence-based approach to improving the transparency and 
responsiveness of the CSOL. The Azarias Review recommended the establishment of 
a new tripartite ministerial advisory council, supported by a dedicated labour market 
analysis resource, be established. 
3.278 The committee notes the government's decision to establish the Ministerial 
Advisory Council on Skilled Migration (MACSM). However, the committee is of the 
view that the MACSM is neither genuinely tripartite, nor sufficiently independent 
from government. 
3.279 In this regard, the committee condemns the abolition of the former AWPA. 
Disbanding the only independent source of research and policy advice on matters 
relating to tertiary education and the needs of the labour market was a particularly 
short-sighted and counter-productive move. Incorporating these functions into the 
Department of Industry effectively compromises the ability of the government to 
receive independent expert advice on these matters. Further, the consequent lack of 
transparency and public accountability flowing from this decision seriously 
diminishes the credibility of ministerial decisions on matters of workforce capacity, 
skills training, and, ultimately, labour migration. 
3.280 To address these matters, the committee recommends that the MACSM be re-
constituted to embody elements of the United Kingdom Migration Advisory 
Committee such as operational independence, and public accountability in its 
deliberations. This should help ensure the development of rigorous, transparent, and 
credible occupational shortage lists for both the permanent and temporary labour 
migration programs. 
3.281 At the same time, MACSM needs to be genuinely tripartite. In this regard, a 
close examination of the membership of MACSM reveals that seven out of the eight 
members of the current MACSM hold a similar view of the skilled migration program, 
and that the Australian Council of Trade Unions is the sole union presence on 
MACSM. An impartial observer cannot help but conclude that the current MACSM 
does not present a reasonably balanced range of views. 
3.282 These are important matters. If MACSM is to be deemed credible by the 
broader public, it must be seen to be representative. To be fit for purpose, therefore, 
MACSM needs to include representatives from business, unions, government, and 
academia. 
3.283 It is the committee's view that a genuinely independent tripartite body would 
be able to perform a de facto labour market testing function in that it would be able to 
scrutinise employer claims that a particular skills shortage exists. 
3.284 Properly constituted, MACSM could improve the integrity of the CSOL and 
provide valuable independent advice to government. It is expected that this advice 
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would differentiate between skill shortages that are best met by temporary migration 
and those that could be met by increased training of Australian workers. Such advice 
would not only add value to ministerial decision-making on migration matters, but 
might also increase public acceptance of temporary labour migration where necessary 
to address domestic skills shortages. 
3.285 In this regard, the committee considers that a properly constituted MACSM 
would be well-placed to address key policy questions such as the reliance of key 
sectors of the Australian agricultural sector (in particular, horticulture, orchards, and 
vineyards) on 417 visa holders. As will be evident in chapter 7, the committee has 
grave concerns about the exploitation of whole classes of temporary visa holders such 
as 417 visa holders. It is clear to the committee that while specific recommendations 
around labour hire, monitoring and compliance are made in subsequent chapters, 
holistic solutions to labour shortages in specific industry sectors need far greater 
consideration than they have hitherto received. 
Recommendation 6 
3.286 The committee recommends that the Ministerial Advisory Council on 
Skilled Migration (MACSM) be re-constituted as a genuinely tripartite, 
independent, and transparent body with responsibility and commensurate 
funding to provide objective evidence-based advice to government on matters 
pertaining to skills shortages, training needs, workforce capacity and planning, 
and labour migration (including Designated Area Migration Agreements and the 
full range of temporary visa programs with associated work rights). The 
committee further recommends that the reports produced by MACSM be made 
publicly available.  
Intra-corporate transfers 
3.287 The committee received evidence that stressed the value of intra-corporate 
transfers and the need to introduce a dedicated intra-corporate transfer stream within 
the 457 visa program. The committee notes that the Senate Legal and Constitutional 
Affairs References Committee report into the 457 visa program considered that the 
arguments in favour of establishing a dedicated stream had merit, and therefore 
recommended that a dedicated pathway for intra-company transfers be introduced into 
the 457 visa program. The committee further notes that the government referred this 
recommendation to the Azarias review. 
Cost of employing 457 visa workers 
3.288 The committee received evidence from employers and independent 
organisations stating that the additional costs of employing an overseas worker were 
substantial. The implication of this proposition was that an employer would only incur 
these extra costs if a suitable Australian worker could not be found. In effect, it was 
argued that the cost involved in hiring an overseas worker would deter unscrupulous 
operators that might be seeking to circumvent the system. 
3.289 The committee does not dispute that, in many cases, there may be a 
substantial additional cost to employing a 457 visa worker if that visa worker is 
brought in from overseas. However, the most recent statistics from the Australian 
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Government Department submission show that almost half of all primary 457 visas 
granted in 2014–15 (to March 2015) were for people already in Australia. 
3.290 It seems clear to the committee that in instances where the 457 visa applicant 
is already in Australia, it is hard to avoid the conclusion that the hiring of a 457 visa 
worker may actually involve negligible extra cost to the employer. This effectively 
negates the argument that the hiring of an overseas worker necessarily incurs greater 
cost to the employer than hiring an Australian worker. 
Labour market testing 
3.291 The committee received a substantial amount of evidence from growers and 
producers in regional Australia regarding the difficulty in attracting (and, in some 
instances, retaining) suitable labour. The committee recognises that labour markets are 
diverse and the demands for labour vary across industries, regions, and time. At the 
same time, the committee also received evidence that the employment opportunities 
for Australians across numerous sectors of the economy had declined.  
3.292 Further, although the extent to which it is occurring is difficult to quantify, the 
committee is deeply disturbed by evidence of workers losing their jobs only to be 
replaced by 457 visa workers. In this regard, the committee is of the view that there 
should be a prohibition against replacing local workers with 457 visa workers. 
3.293 The committee notes that the vast majority of all occupations available for 
sponsorship under the 457 visa program are exempt from labour market testing (all 
ANZSCO skill level 1 and 2 occupations except nursing and engineering, plus 
occupations covered by Free Trade Agreements with Thailand, Chile, South Korea, 
China and Japan). In fact labour market testing only applies to ANZSCO skill level 3 
occupations (technicians and trades). 
3.294 The committee also notes evidence it received that in the food and 
construction trades, over 81 and 75 per cent respectively of all 457 visas were granted 
to foreign nationals already in Australia at the time of the visa grant, many already 
working for their 457 sponsor on other temporary visas, particularly student visas and 
working holiday visas. 
3.295 Given the potential for a 457 visa worker to be employed at no greater cost 
than employing a local worker, the committee considers it essential that the policy 
settings of the 457 visa program are calibrated so as to ensure that local workers still 
get the first opportunity to apply for jobs and that 457 visa holders are only employed 
in occupations subject to genuine skills shortages. 
3.296 The committee notes evidence from the Australian Federation of Air Pilots 
and the Australian Maritime Officers Union that qualified pilots and seafarers 
respectively are unable to secure work because companies persist in employing 457 
visa workers even where suitably qualified locals are willing and able to perform the 
jobs. 
3.297 Conversely, the committee notes the Australian Institute of Marine and Power 
Engineers submitted that the majority of its members had been able to find work since 
the introduction of labour market testing. 
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3.298 The committee is also persuaded by unpublished data from the Department of 
Immigration and Border Protection that shows a much larger decline in 457 visa 
nominations by employers in occupations covered by labour market testing, compared 
to average monthly numbers in the occupations exempted from labour market testing. 
3.299 The committee therefore considers labour market testing to be an essential 
aspect of the 457 visa program and that the current labour market testing provisions 
should be retained. In this regard, the committee notes that in its response to the 
Azarias review, the government resisted industry pleading to remove the labour 
market testing provisions in the current legislation. 
3.300 Given the current high levels of unemployment and under-employment 
amongst Australian professionals, however, the committee is of the view that the 
labour market testing should be further strengthened. In particular, the current 
exemptions on labour market testing for ANZSCO skill levels 1 and 2 should be 
removed, and labour market testing should be required prior to all 457 visa 
nominations. 
3.301 Further, the committee is of the view that labour market testing should apply 
to all positions for which a 457 visa holder is nominated under labour agreements and 
Designated Area Migration Agreements. 
Recommendation 7 
3.302 The committee recommends that the replacement of local workers by 457 
visa workers be specifically prohibited. 
Recommendation 8 
3.303 The committee recommends that the current exemptions on labour 
market testing for ANZSCO skill levels 1 and 2 be removed. 
Recommendation 9 
3.304 The committee recommends that the Migration Regulations be amended 
to specify that labour market testing applies to all positions nominated by 
approved sponsors under labour agreements and Designated Area Migration 
Agreements. 
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CHAPTER 4 
Impact of the Working Holiday Maker (417 and 462) visa 

program on the employment opportunities and 
entitlements of Australian workers 

Introduction 
4.1 The Working Holiday Maker (WHM) (417 and 462) visa program (and the 
international student visa program) differs markedly from the 457 visa program. These 
differences have impacts on the labour markets in which the WHM (and international 
student) visa holder works and on the visa holder themselves. In particular, WHM visa 
holders and international students: 
• do not need to be paid market wages; 
• are not limited to employment in specified industries with labour shortages; 

and 
• their employers are not required to demonstrate that they have attempted to 

fill the position with Australian workers.1 
4.2 Concerns about these differences between the WHM visa program and the 
457 visa program were expressed by a number of submitters and witnesses. The key 
issues raised were: 
• the critical dependence of Australian agriculture on the WHM visa program; 
• the impact of the WHM visa program on the opportunities for locals to secure 

jobs; 
• the lack of data about the WHM visa program; 
• the impact of the WHM visa program on the opportunities for locals to get 

training and up-skilling (see chapter 5); and 
• the exploitation of WHM visa holders (see chapter 7). 
4.3 The committee received little evidence on the impact of the international 
student visa program on employment opportunities for Australians (although it 
received a large body of evidence on the exploitation of international student visa 
holders in the workforce—see chapter 8). However, the committee did receive some 
evidence relating to the Seasonal Worker program, and that is considered in this 
chapter. 
4.4 The chapter begins by exploring the nature of the WHM visa program, 
including general concerns about the scale and growth of the program, the lack of 
accurate data about the program, its overall purpose, and the actual uses to which it is 

1  Dr Joanna Howe and Professor Alexander Reilly, Submission 5, p. 5. 
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being put. This is followed by a brief consideration of issues raised in relation to the 
Seasonal Worker Program. 
4.5 The rest of the chapter considers two vital industries located in rural and 
regional Australia: horticulture and meat processing. The first part explores the critical 
importance of the WHM program to the horticulture and orchard sectors. The second 
part examines labour agreements, enterprise agreements, and the role of WHM visa 
holders in the meat processing sector, including the impact of 417 visa holders on 
enterprise agreements, and evidence that 417 visa holders are reducing the 
opportunities for Australian workers to get work in the meat processing industry. 

The nature of the Working Holiday Maker program 
4.6 As noted in chapter 2, the Working Holiday Maker (WHM) (417 and 462) 
visa program allows young adults (18 to 30) from eligible partner countries to work in 
Australia while having an extended holiday. Although the Department of Immigration 
and Border Protection (DIBP) states that 'work in Australia must not be the main 
purpose of the visa holder's visit', the visa allows work for the full 12 months of the 
visa, with the sole restriction being that a WHM visa holder cannot work for the same 
employer for more than six months.2 In sum, the WHM visa program is a lightly 
regulated program with the ostensible aim of facilitating cultural exchange. 
4.7 However, the rapid expansion of the WHM program and changes to the work 
rights associated with the program, including the incentives to work in regional 
Australia to secure a second year visa (see chapter 2), have fundamentally changed the 
nature of the WHM visa. Indeed, Dr Joanna Howe and Professor Alexander Reilly 
pointed out that the WHM program is no longer merely a cultural program, but is 
better understood as 'a labour market program, used to fill perceived labour shortages 
in specified industries'.3 
4.8 A similar view was put forward by Ms Carla Wilshire, Chief Executive 
Officer of the Migration Council of Australia. She emphasised the need to address, in 
holistic policy terms, the labour market needs of regional Australia, and also pointed 
to the dangers of relying on a poorly regulated program to address those needs: 

The original intention of the working holiday program was very much 
around cultural exchange. One of the things that has started to happen is 
that it is increasingly being used as a mainstay, particularly within regional 
areas. What that actually points to—and it is something which I think 
would be very beneficial for the committee to look at—is that in a sense we 
have not properly looked at a migration program that meets the needs of 
regional Australia; it has been done on an ad hoc policy basis. We think this 
is something that desperately needs attention. You need to look in a 
systematic policy way at the increasing needs of regional Australia around 
labour. How do you resolve that? It is either through the movement of 

2  Department of Immigration and Border Protection, What is the Working Holiday Maker 
program?; Migration Regulations 1994 [F2015C00584], regulations 417.611, 462.611 (by 
operation of mandatory visa condition 8547). 

3  Dr Joanna Howe and Professor Alexander Reilly, Submission 5, p. 5. 
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domestic labour internally within the country or through migration 
solutions. If you look at it in a very comprehensive systematic policy way 
you will find that, increasingly, regional Australia will need to turn to 
aspects such as the working holiday-maker program, which does not have 
the proper regulatory supports in it.4 

4.9 The views put forward by academics and the Migration Council on the 
changing use of the WHM visa reflect the bulk of the evidence received during the 
inquiry, namely that the WHM visa is now being used primarily as a working visa. 
4.10 The substantial growth in the WHM visa program was of great concern to 
several unions, particularly given the significant levels of domestic youth 
unemployment in Australia. The ACTU pointed out that the total number of WHM 
visa holders in Australia is now equivalent to around 7.7 per cent of the total 
Australian labour force aged 15–24 years.5 These concerns are covered in greater 
depth in the section on the meat processing sector. 
4.11 In addition, several unions expressed concern about the way in which the 
WHM visa program was being abused by labour hire agencies. In particular, unions 
noted that labour hire companies in Australia used their links to labour hire agencies 
in overseas countries to line up full-time work for overseas nationals before those 
nationals even entered Australia.6 
4.12 The ACTU made several recommendations regarding the WHM visa program 
including that the DIBP conduct an assessment of the WHM program with oversight 
from the Ministerial Advisory Council on Skilled Migration (MACSM).7 
4.13 The ACTU further proposed the working rights attached to the WHM visa be 
'reviewed and remodelled so that it operates as [a] genuine holiday visa with some 
work rights attached, rather than a visa which in practice allows visa holders to work 
for the entire duration of their stay in Australia'.8 
4.14 The ACTU also argued that labour market conditions in Australia should be 
the factor that determines that determines the quantity of WHM visas made available 
in any given year. Noting that Canada currently sets a cap on the number of WHM 
visas it grants,9 the ACTU recommended the Australian government have the ability 
to cap numbers for the WHM visa program.10 

4  Ms Carla Wilshire, Chief Executive Officer, Migration Council of Australia, Committee 
Hansard, 17 July 2015, p. 7. 

5  Australian Council of Trade Unions, Submission 48, p. 42. 

6  Australian Council of Trade Unions, Submission 48, p. 42. 

7  Australian Council of Trade Unions, Submission 48, p. 43. 

8  Australian Council of Trade Unions, Submission 48, p. 43. 

9  Government of Canada, International Experience Canada – travel and work in Canada, 
available at http://www.cic.gc.ca/english/work/iec/ (accessed 25 August 2015). 

10  Australian Council of Trade Unions, Submission 48, p. 43; Ms Gerardine Kearney, President, 
Australian Council of Trade Unions, Committee Hansard, 26 June 2015, p. 1. 
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4.15 The ACTU was highly critical of the scant data on the WHM visa program 
and requested that the DIBP publish the following: 
• the number of working holiday visa holders that do exercise their work rights; 
• the duration of their employment; 
• the number of employers they work for; and 
• their rates of pay, and the locations, industries, and occupations they work 

in.11 
4.16 With regard to data collection, Mr David Wilden, acting deputy secretary at 
the DIBP, noted that the WHM visa program is created by the Department of Foreign 
Affairs and Trade under a Memorandum of Understanding with respective partner 
countries. He pointed out that, unlike the sponsorship process in the 457 visa program, 
the DIBP has no control points to collect the data proposed by the ACTU. 
Establishing the requisite control points would require changing the WHM visa 
conditions. This would in turn require changing the nature of the WHM visa program 
which would require renegotiating all the memorandums of understanding.12 
4.17 The Australian Chamber of Commerce and Industry (ACCI) emphasised both 
the economic benefits to Australia of the WHM scheme, in particular the money spent 
by Working Holiday Makers (WHMs) on accommodation, transport and education, as 
well as the reciprocal cultural exchange between Australia and partner countries.13 
4.18 ACCI quoted the following statement from the Joint Standing Committee on 
Migration inquiry into WHMs, arguing that the sentiments remain true today: 

The working holiday program provides a range of cultural, social and 
economic benefits for participants and the broader community. Those 
benefits show that the program is of considerable value to Australia and 
should continue to be supported. 
Young people from overseas benefit from a working holiday by 
experiencing the Australian lifestyle and interacting with Australian people 
in a way that is likely to leave them with a much better understanding and 
appreciation of Australia than would occur if they travelled here on visitor 
visas. This contributes to their personal development and can lead to longer 
term benefits for the Australian community.14 

4.19 In terms of reciprocal arrangements between countries party to the WHM 
program, the committee notes the Fair Work Ombudsman (FWO) reported that 

11  Australian Council of Trade Unions, Submission 48, p. 43. 

12  Mr David Wilden, Acting Deputy Secretary, Department of Immigration and Border Protection, 
Committee Hansard, 17 July 2015, p. 47. 

13  Australian Chamber of Commerce and Industry, Submission 10, pp 8 and 15. 

14  Joint Standing Committee on Migration, Working Holiday Makers: More Than Tourists, 
Parliament of the Commonwealth of Australia, August 1997, p. xv, in Australian Chamber of 
Commerce and Industry, Submission 10, p. 15. 

635

635



31 Australians were granted a Taiwanese WHM visa in 2013 compared to 15 704 
Taiwanese granted an Australian WHM visa for the same period.15 

The Seasonal Worker program 
4.20 The Migration Institute of Australia pointed out that the Seasonal Worker 
program is a strictly regulated program that provides benefits to both Pacific Island 
workers and farmers (the employers): 

In contrast the Seasonal Worker visa programme for Pacific Islanders, a 
seven month temporary worker visa, successfully protects their working 
terms and conditions of employment and safety through the strict regulation 
of sponsoring employers and labour hire companies and the banning of 
those that do not abide by the required conditions of the programme. These 
temporary visa holders are paid award wages and are provided with suitable 
accommodation, health care and transport to and from their homelands. 
This programme has been successful in providing both a steady temporary 
workforce for farmers at harvesting times when an Australians labour force 
has been either unavailable or unwilling, and jobs and income that do not 
exist on their home islands. Many Australian growers now employ the same 
workers year after year, having successfully trained and ‘acclimatised’ them 
to the Australian working environment.16 

4.21 Ms Sarah McKinnon, Manager of Workplace Relations and Legal Affairs at 
the National Farmers' Federation (NFF) stated that the NFF were 'huge supporters' of 
the Seasonal Worker program and 'have been seeking to have it expanded to the 
broader agriculture sector for some time'.17 
4.22 The NFF was also of the view that the changes to the Seasonal Worker 
program announced in the Northern Australia White Paper (see chapter 2) would 
particularly benefit the dairy industry and the wool industry and would enable the 
greater attraction and retention of reliable seasonal workers.18 
4.23 While Ms Donna Mogg from Growcom, had a positive view of the Seasonal 
Worker program, she noted that it was an expensive program to begin with.19 The cost 
of the program was confirmed by Ms McKinnon who noted that, aside from the 
regular wages and conditions, it cost approximately $2000 to bring a worker to 

15  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 13. 

16  Migration Institute of Australia, Submission 40, pp 11–12. 

17  Ms Sarah McKinnon, Manager, Workplace Relations and Legal Affairs, National Farmers' 
Federation, Committee Hansard, 26 June 2015, p. 32. 

18  Ms Sarah McKinnon, Manager, Workplace Relations and Legal Affairs, National Farmers' 
Federation, Committee Hansard, 26 June 2015, p. 32. 

19  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 22. 
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Australia and support them under the Seasonal Worker program.20 However, Ms 
Mogg stated that there were clear benefits for growers who were involved with the 
Seasonal Worker program for a few years: 

We had one citrus grower from Gayndah reporting savings of around 22 per 
cent to her total wage bill. That has nothing to do with underpaying people; 
these people were being paid very well. This has to do with the efficiencies 
of a well-trained, returning workforce. So we have actually heard very good 
things.21 

4.24 Despite the benefits the program offers to both growers and workers, the 
World Bank has drawn attention to the slow uptake of places in the Seasonal Worker 
program, noting that, on average, only 65 per cent of the available places had been 
filled. 
4.25 The World Bank attributed the low uptake of the program to 'the prevalence 
of illegal workers and backpackers in the horticulture industry' and that this remained 
'the key constraint on employer demand for the Seasonal Worker program '22 

Agricultural labour markets and the role of WHM visa workers 
4.26 As noted in chapter 2, the committee heard evidence from a range of farmers 
and their industry organisations that despite high rates of unemployment in general, 
and youth unemployment in particular, the agricultural sector experienced ongoing 
difficulties in recruiting willing and able local workers. The difficulties in finding 
suitable local labour were particularly apparent where growers were seeking casual 
short-term employees for intensive periods during the picking season. 
4.27 Growers and their representative associations warned that without the 
additional labour supplied by the WHM visa program, many rural industries were at 
risk of a contraction in production, and some businesses simply could not continue to 
operate. The following section presents evidence on the labour force dynamics of the 
horticulture and fruit picking sectors. 
4.28 However, the committee notes evidence it received that seasonal labour 
shortages extend far beyond the horticulture sector in other regional and rural areas. 
The NT government noted that many NT employers relied heavily on the WHM visa 
program to meet customer demand in peak season: 

In the Northern Territory's hospitality, primary and construction sectors, 
these visa holders, in peak season, can account for more than 50% of some 
employers' workforces. Without access to this workforce source, 

20  Ms Sarah McKinnon, Manager, Workplace Relations and Legal Affairs, National Farmers' 
Federation, Committee Hansard, 26 June 2015, p. 34. 

21  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 22. 

22  Mr Jesse Doyle and Professor Stephen Howes, Australia's Seasonal Worker Program: 
Demand-side Constraints and Suggested Reforms, Discussion paper, World Bank Group and 
Australian National University, 2015, p. 1. 
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particularly in high demand seasons, many Northern Territory employers 
would struggle to meet customer needs and maintain their operations.23 

The importance of WHM visa worker to the horticulture industry 
4.29 The committee heard evidence about the labour market requirements in the 
horticulture industry from Ms Mogg of Growcom. Growcom is the peak industry body 
for fruit and vegetable growers in Queensland. The committee also heard from 
strawberry growers on the Sunshine Coast in Queensland, Mr David Fairweather and 
Mrs Laura Wells from Tastensee Farms. 
4.30 Ms Mogg noted that the Queensland horticulture sector contributes around 
$2.7 billion per annum to the state's economy and that the horticulture industry in 
Queensland is larger than cotton, dairy and grains. She outlined the number of 
businesses and the seasonal nature of employment in the Queensland horticulture 
industry: 

We estimate that there are some 2 700 farms in Queensland and probably—
although it is hard to estimate because statistics are not good—around 
25 000 workers in this industry. The majority of them would be seasonal, 
casual, transient and/or backpackers. Production in horticulture is the most 
labour intensive of all the agricultural industries, often requiring large 
numbers of employees for relatively short periods of time. Labour costs 
represent up to 60 per cent of overall operating costs for many businesses.24 

4.31 Ms Mogg observed that there was intense competition within and amongst 
horticulture production regions, and that growers are price takers rather than price 
makers because of the dominance over the retail trade for horticulture produce exerted 
by Australia's two major supermarkets.25 
4.32 Ms Mogg also explained the challenges in attracting local labour to remote 
rural locations for short intensive periods, as well as the competition for labour posed 
by the resource sector: 

Horticulture businesses are usually located in regional and/or remote 
regions, where demand for labour is high during peak seasons, but this kind 
of temporary labour, and the volume and availability of this temporary 
labour source, is limited. The seasonal nature of the industry poses 
significant constraints in terms of attraction, career development and 
continuity of skilled labour. Increasing competition for labour from the 
higher paying LNG and coal seam gas sectors, and previously the mining 

23  Northern Territory Government, Submission 39, p. 10. 

24  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 19. 

25  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 19. 
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sector, particularly machinery operators, continues to be a drain on our 
industry and a high concern to our producers.26 

4.33 The committee notes certain similarities between the challenges faced by 
producers in the pork industry and those in the horticulture industry. However, there 
are key differences, in particular the nature of the employment requirements. The pork 
industry requires permanent long-term employees, while the horticulture industry 
relies on casual short-term employees (who may return on an annual basis). 
4.34 These differences manifest in the type of visa workers that the two industries 
seek to attract. As noted earlier, the pork industry relies heavily on the 457 visa 
program. By contrast, the horticulture sector has a heavy reliance on the WHM 
(417 visa) program. 
4.35 Similar to the pork industry, growers and their industry associations in the 
horticulture sector asserted that the industry was utterly reliant on temporary visa 
labour to harvest the produce: 

Working holiday makers, 417 visa holders, are the lifeblood of our industry. 
We would like to make that really clear. Without those workers this 
industry would be in dire straits indeed. The large, flexible labour force 
ensures that the harvest gets in and that the product is in fact sold. Without 
them, much product would be left to rot or perish, to the clear detriment of 
growers, communities, consumers and the Australian economy.27 

4.36 Once again, the committee was keen to understand why the horticulture 
industry experienced difficulties in attracting local workers. Mr Fairweather stated 
that their strawberry farm required up to 140 people over a six month season.28 Ms 
Mogg emphasised that the nature of the supplementary labour force required in the 
industry was unattractive to most Australians: 

I think the point has to do with the large numbers of short-term employees. 
If you are operating out of Caboolture, for example, and you need 250 or 
300 workers for a period of six to eight weeks, that workforce is not easy to 
recruit within the local area. We need to accept that what we have is an 
ongoing need for supplementary labour. That is important. The anecdotal 
evidence that we get a lot of is that Australian workers do not want to do 
this job.29 

4.37 Mr Fairweather stated that, as manager at Tastensee Farms, they 'always give 
preference to Australian workers, but we do not always get Australian workers'.30 Ms 

26  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 19. 

27  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 19. 

28  Mr David Fairweather, Tastensee Farms, Committee Hansard, 12 June 2015, p. 20. 

29  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 20. 

30  Mr David Fairweather, Tastensee Farms, Committee Hansard, 12 June 2015, p. 20. 
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Mogg stated that despite Growcom working with local employment providers, 
Australians were simply unwilling to do the work: 

As I said, one of our programs is focused on workforce planning and 
working with business owners to talk to them about how they better plan 
their workforce. That includes working with particularly local employment 
coordinators and local job providers around getting these guys on. What we 
consistently hear is: 'You'll get 10 who turn up and three days later you'll 
have one left.' They do it because they have a requirement to comply with 
Centrelink reporting obligations or, in truth, this is hard yakka, this is hard 
work, and not a lot of people are prepared to spend six or seven hours 
outside bending, lifting, pulling, tugging, pushing et cetera. It can be 
difficult work. I consistently hear from our growers that they will employ 
local workers and they would prefer to employ Australian workers, but the 
source of that labour is not there.31 

4.38 Mrs Wells agreed with the position put by Ms Mogg. She noted that while 
they always preference Australian workers, the combination of hard labour, and 
unstructured, insecure part-time work through the planting period followed by long 
hours of intense work during the two month picking season, was unappealing to most 
Australians: 

We always give preference to Australian workers. We do all our hiring 
through our Facebook page. I look for them, I search for them. Essentially 
last year we had 10 people, out of 200, that were Australian. One, Andrew, 
ended up staying for the entire season. I trained every single one of them, 
but one out of that 10 stayed.32 

4.39 Mrs Wells did, however, point out that Tastensee Farms had a few veteran 
Australian workers that had returned to work on their farm over a twenty year period: 

We have a lot of returning Australians who work for us in that period. They 
wait for the season to commence. They work for us and a lot of them have 
for 20-plus years, but finding new recruitment of Australian people has 
been difficult, essentially because there is no structured time of 
employment and that kind of thing.33 

4.40 Given the nature of the work, the 417 visa workers were both a good fit for 
Tastensee Farms and essential to the business continuing: 

I guess that is why the 417s for us in the strawberry industry are vital, 
because they do not have families here. They do not have lifestyle; they 
have the idea to work hard for a short period of time, earn some good 
money, travel and spend it in our country. For us it has worked. It came 

31  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 21. 

32  Mrs Laura Wells, Tastensee Farms, Committee Hansard, 12 June 2015, p. 21. 

33  Mrs Laura Wells, Tastensee Farms, Committee Hansard, 12 June 2015, p. 21. 

640

640



about five years ago and it was a godsend, really. It was a lifeline to our 
industry.34 

4.41 The South Australian Wine Industry Association (SAWIA) noted that 
temporary work visa holders 'are not used on a regular basis in the wine industry'. 
However, WHM visa holders have been used in situations where an insufficient 
number of local applicants apply for casual vineyard or crushing work during the 
vintage (harvest) period.35 
4.42 SAWIA pointed out that WHM visa workers were well-rewarded for short 
intensive bursts of work: 

Casual vintage workers performing largely unskilled work who are 
prepared to work long shifts during a condensed period of time (3-10 
weeks) can expect to earn an income of approximately $1600-$1700 per 
week taking, shift loadings, weekend and overtime penalties under the 
Wine Industry Award 2010 into account.36 

4.43 The committee received similar evidence about the problem of getting 
workers for short intensive periods from New South Wales (NSW) orchardist, Mr Guy 
Gaeta, who stated that despite workers on his farm being able to earn between $200 
and $600 a day during the fruit picking season, there simply were not enough local 
workers willing to do the work: 

We have been orcharding since 1986. To tell you the truth, we had never 
used any backpackers till the year 2000. We always had enough travelling 
people around the countryside. But, since 2000, they have either got too old 
or they have died. If we did need anybody, we used to go to the 
unemployment service, when it was run by the government, and we used to 
get people. But now we cannot get any. We desperately need the 
backpackers, because, out of about 40 people during our cherry harvest, 
which only goes for a maximum of five weeks—that is maximum—we 
employ four Australian citizens. Nobody else wants to come and pick 
cherries. I would never turn away an Australian for a backpacker, but we 
cannot do without them. They are a vital part of our business now. We still 
employ Australians but, like I said, it is four out 40.37 

4.44 The difficulties in obtaining seasonal labour were corroborated by Mr Justin 
Roach, a cattle and poultry farmer from Tamworth NSW. He stated that his business 
did employ three permanent Australian workers in key positions on the farm, and they 
had been there for five years.38 However, the business also needed a lot of casual staff 
to do two to three weeks work on a two month cycle. After experiencing significant 

34  Mrs Laura Wells, Tastensee Farms, Committee Hansard, 12 June 2015, p. 21. 

35  South Australian Wine Industry Association, Submission 5, p. 4. 

36  South Australian Wine Industry Association, Submission 5, p. 4. 

37  Mr Guy Gaeta, Committee Hansard, 26 June 2015, p. 36. 

38  Mr Justin Roach, Committee Hansard, 26 June 2015, p. 37. 
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difficulties in recruiting local labour, Mr Roach had used 417 visa workers and this 
had 'been a really positive experience'.39 
4.45 The committee heard similar evidence about labour recruitment from Mrs 
Roma Britnell, a dairy farmer from south-west Victoria and chair of the markets, trade 
and value chain policy advisory group with Australian Dairy Farmers Ltd. Mrs 
Britnell recounted that their business employed permanent staff, and that while they 
could retain staff in higher level jobs, they were unable to retain local staff for milking 
and feeding the cows. They have therefore resorted to training and employing a 417 
visa worker for a period of a year at a time to assist with milking and feeding.40 

Meat processing labour markets and the role of WHM visa workers 
4.46 At hearings in Brisbane, Sydney and Adelaide, the Australasian Meat Industry 
Employees' Union (AMIEU) painted a picture of the sweeping changes in the meat 
processing sector in terms of the growth in the hiring of WHM visa workers and the 
consequent declining employment prospects for local workers.41 
4.47 Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' 
Union (Newcastle and Northern NSW) noted that when Steggles owned the chicken 
processing plant in Beresfield (Newcastle), the workforce of 700 was 'predominantly 
Australian citizens'. Since Baiada took over, the plant has increased in production by 
about 30 per cent. Yet while the permanent local workforce is about 600, there are 
now about 700 visa workers on site.42 
4.48 At the Thomas Foods International sheep processing facility in Tamworth, in 
the New England region of NSW, the AMIEU estimated that about 70 per cent of the 
workforce was temporary visa workers.43 
4.49 Miss Sharra Anderson, Branch Secretary of the AMIEU (South and Western 
Australia) described what had occurred at Thomas Foods International site at Murray 
Bridge, a regional centre about 70 kilometres from Adelaide. The Thomas Foods site 
is one of the largest processing companies in the industry, employing between 1000 
and 1100 workers. Miss Anderson stated that between 500 and 600 WHM visa 
holders were employed by five different labour hire companies at the Thomas Foods 
site.44 

39  Mr Justin Roach, Committee Hansard, 26 June 2015, p. 36. 

40  Mrs Roma Britnell, Chair, Markets, Trade and Value Chain Policy Advisory Group, Australian 
Dairy Farmers Ltd, Committee Hansard, 26 June 2015, p. 39. 

41  See also Name withheld, Submission 46; Ms Lisa Chesters MP, Submission 45. 

42  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, pp 13–14. 

43  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 14. 
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4.50 Mr Courtney did not accept that there was currently a genuine need to access 
workers on temporary visas to fill the less skilled positions, mainly because the 
unemployment rate is so high in the regional centres where abattoirs are located. 
Furthermore, Mr Courtney pointed out that the less skilled entry level jobs provide a 
career path to the higher skilled occupations, and the increasing reliance on temporary 
migrant workers has reduced the opportunities for local employment.45 
4.51 As an example of the potential for the employment of local workers in 
meatworks, Mr Courtney told the committee that the Northern Co-operative Meat 
Company in Casino NSW directly employed about 1200 workers, employed no more 
than 20 backpackers on 417 visas, and had training programs in place to engage most 
of the local school leavers through career paths. He said that the loyalty between 
workers and the business could be measured by the longevity of the workforce, with 
over 250 people with 25 years or more of service to the company and the union.46 
4.52 The committee received conflicting evidence from unions and employers over 
the need to employ temporary visa workers in skilled operations such as boning, and 
the actual qualifications or skills that temporary visa workers require in order to 
perform that work. This is a key point of contention, and it intersects with both the 
labour agreements and the enterprise agreements in the industry. In particular, the 
AMIEU drew attention to the negative impact that the extensive hiring of WHM visa 
workers was having on the operation of union-negotiated enterprise agreements with 
major industry employers. 
4.53 The next section therefore looks at labour agreements in the meat processing 
sector and the history around the use of 457 visa workers in the industry. This is 
followed by a look at the labour procurement arrangements of two chicken processing 
companies, Hazeldene's and Baiada. 
4.54 The final section presents two case studies from Queensland where the 
extensive hiring of WHM visa holders has diminished the employment prospects of 
local workers. 
Labour agreements and enterprise agreements in the meat processing industry 
4.55 Mr Courtney noted that a registered labour agreement for the meat industry 
was negotiated in 1998 and that the AMIEU was part of the process that implemented 
the 457 visa program. He stated that the AMIEU had 'no problem with accessing 
international labour when there is a genuine need for it' and that in 2001–02, many 
larger employers accessed skilled boners, slicers and slaughtermen from South 
America.47 

45  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 14. 

46  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 21. 

47  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
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4.56 Mr Matthew Journeaux, Assistant Branch Secretary of the AMIEU 
(Queensland) noted that around 2005, many meat processing companies started 
sponsoring 457 visa workers from Brazil, China, the Philippines, the United Kingdom 
and Vietnam to perform the skilled roles.48 He acknowledged there was a need for 
457 visa workers in 2005 when the resources boom was in full swing. However, he 
also pointed out that the AMIEU was active in instigating, and supportive of, the meat 
industry labour agreement, under which, an employer is required to reduce its reliance 
on 457 visa workers, and therefore has to prioritise upskilling local workers.49 
4.57 Mr Journeaux also noted the AMIEU had enterprise agreements at most of the 
meat processing sites in Queensland. The agreements had both similarities and 
differences: 

There are different systems of work within meat processing, whether it is 
paid by a piecework type of arrangement, whether it is kilos or bodies or 
units, but there are some that are time based arrangements as well, with 
quantums of work and that attached.50 

4.58 Under the enterprise agreement, Mr Journeaux noted that a skilled worker 
such as a boner or slicer would typically earn $32 an hour, while the award rate is 
$19 an hour. This represents a rate of pay approximately 30 per cent higher than the 
award. A labourer such as a packer would typically earn $24 or $25 an hour under the 
agreement while the award rate is $17.20 an hour. This represents a rate of pay 
approximately 20 to 30 per cent higher than the award.51 
4.59 The differential for skilled meatworkers in South and Western Australia is 
comparable to the Queensland figures, but the differential for labourers is much less 
with labourers under the agreement receiving just over $19 an hour compared to the 
award rate of $17.20 an hour.52 
4.60 The significant difference in wage rates between union-negotiated enterprise 
agreements and the award, particularly for the skilled operations such as boning, 
provides a strong incentive for employers to source contract labour to perform the 
skilled operations.53 

48  Mr Matthew Journeaux, Assistant Branch Secretary, Australasian Meat Industry Employees' 
Union (Queensland), Committee Hansard, 12 June 2015, p. 10. 
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Union (Queensland), Committee Hansard, 12 June 2015, pp 12–14. 
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4.61 The committee was therefore keen to understand the proportion of temporary 
visa workers employed in skilled operations such as boning, the skills that the visa 
workers in the boning rooms had, and the difficulties that employers experienced in 
getting suitably skilled local labour. 
Hazeldene's Chicken Farm 
4.62 The committee heard evidence from Hazeldene's Chicken Farm Pty Ltd 
(Hazeldene's) about its business model, and in particular, its employment practices in 
terms of direct employment versus labour contractor arrangements. 
4.63 Hazeldene's is a family owned and operated poultry business located in 
Lockwood, 14 kilometres from Bendigo in Victoria. Incorporated in 1957, the 
business began as a hatching and egg-producing operation. In 1972 the family 
business started slaughtering chickens for the growing chicken meat market at the rate 
of 400 chickens per week. By 1984 the business was processing 20 000 chickens per 
week. The business currently processes 550 000 chickens per week, holds around six 
per cent of the national poultry market, and has contracts with Coles, Aldi and 
Woolworths.54 
4.64 Hazeldene's has an enterprise agreement and directly employs 720 people 
across farming, processing and administration. Direct employment is up from 480 five 
years ago, an increase of 50 per cent. Of the 720 direct employees, four are 457 visa 
holders from South Africa employed in highly technical farming roles in the business. 
There are no 417 visa holders in direct employment. Hazeldene's noted that, as a 
family business, it has close contact with its employees and prefers to employ directly 
rather than use labour hire contractors.55 
4.65 Mrs Ann Conway, People and Performance Manager at Hazeldene's advised 
that Hazeldene's also uses a labour hire company, Drake International, to supply some 
of its process workers. The process workers are on the enterprise agreement.56 
4.66 Two labour hire contractors, ENB Enterprises and Stanley Corporation supply 
boners to Hazeldene's. While many of the approximately 130 boners are permanent 
residents, about one third is 457 and 417 visa workers. Hazeldene's outsourced the 
boning work about 15 years ago due to both a shortage in skilled boners at that time 
and the growth in the company business.57 

54  Mrs Ann Conway, People and Performance Manager, Hazeldene's Chicken Farm, Committee 
Hansard, 19 June 2015, p. 37. 

55  Mrs Ann Conway, People and Performance Manager, Hazeldene's Chicken Farm, Committee 
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4.67 All the boners are paid according to a services agreement based on the Poultry 
Processing Award 2010. Boners are classified as Level 5 under the Poultry Award 
($18.66 an hour as at 30 June 2015). Hazeldene's does not directly employ boners, but 
under the Enterprise Agreement, a Level 5 employee would get $21.79 an hour. In 
answer to a question on notice, Hazeldene's advised that the boners were paid an 
above award entitlement that includes piece rates, but did not specify what that 
entitlement was.58 
4.68 One of the key issues that arose during this inquiry was the accountability 
mechanisms that lead firms had in place to ensure that the workers being supplied to 
the lead firm by labour hire contractors were receiving the correct rates of pay. Many 
witnesses (including the regulator) identified cash payments and the failure to 
maintain accurate employment records as a major problem. These matters are covered 
further in chapters 7, 8, and 9. 
4.69 Hazeldene's advised that one of the boning contractors paid their employees 
by electronic funds transfer and the other paid by cash, but that the second boning 
contractor would also be paying by electronic funds transfer by the end of July 2015. 
In terms of checking that contracted employees were paid correctly, Hazeldene's 
advised that prior to 9 June 2015, it had conducted ad hoc payslip checks. After 9 June 
2015 Hazeldene's advised it would conduct sample checks on a quarterly basis.59 
Baiada 
4.70 The committee received evidence from the Baiada Group (including both 
Baiada Poultry Pty Ltd and Bartter Enterprises Pty Ltd) about its business model, and 
in particular, its employment practices in terms of direct employment versus labour 
contractor arrangements. The majority of this evidence is contained in chapter 7 as it 
pertains to the employment conditions of temporary visa workers employed at Baiada. 
4.71 Mr Grant Onley, Human Resources Manager at Baiada, provided the 
committee with some information relevant to the employment of workers in the 
boning rooms. Mr Onley stated that of the 6000 workers employed by Baiada, about 
13 to 14 per cent were contract workers, and that nearly all the contract workers were 
employed in the boning rooms.60 
4.72 According to Mr Onley, Baiada did not have within its permanent directly-
employed workforce, people with the necessary skills to perform boning work.61 

58  Mrs Ann Conway, People and Performance Manager, Hazeldene's Chicken Farm, Committee 
Hansard, 19 June 2015, pp 39–40; Hazeldene's, answer to question on notice, 19 June 2015 
(received 16 July 2015). 
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4.73 Over 90 per cent of the employees in the boning rooms were contract labour 
on a piece rate under the award.62 Under the Poultry Processing Award, Mr Onley 
advised there is: 
• Level 1: induction; 
• Level 3: processing functions like packing of chickens, packing of tray packs; 

and 
• Level 5: boning and filleting.63 
4.74 In this regard, the committee notes the FWO has stated that where a modern 
award or enterprise agreement provides for piece rates, 'there remains a requirement to 
ensure workers receive wages that equate to award minimums'.64 
Impact of WHM visa holders on local employment opportunities in Queensland 
4.75 This section presents evidence from the AMIEU at the Brisbane hearing into 
the impact of WHM visa workers on the employment opportunities for local workers 
in meat processing plants in regional and rural Queensland. 
4.76 Mr McLauchlan, Branch Organiser for the AMIEU (Queensland) recounted 
his experience from Wallangarra Meats, a small plant owned by Thomas Foods on the 
NSW-Queensland border. The plant employs between 180 and 200 employees, and 
220 at peak times of the year.65 
4.77 In 2013–14, the AMIEU received complaints from workers that the sons and 
neighbours of existing workers could not get a job at the plant at the same time the 
union observed an increase in the number of 417 visa workers being employed there.66 
4.78 At a meeting with the company on 12 February 2015, the production manager 
and the works manager told Mr McLauchlan that the company could not find 'suitable 
locals'. On 19 February, Mr McLauchlan visited three employment service providers, 
Campbell Page and Mission Australia in Stanthorpe and BEST Employment in 
Tenterfield. Every provider stated in very similar terms that they had local workers 
ready and willing to start work immediately:  

I could send 12 suitable employees down there now, and eight of them have 
had Q fever needles and are right to start. 

62  Mr Grant Onley, Human Resources Manager, Baiada Poultry Pty Ltd, Committee Hansard, 
20 November 2015, pp 34–35. 

63  Mr Grant Onley, Human Resources Manager, Baiada Poultry Pty Ltd, Committee Hansard, 
20 November 2015, p. 46. 

64  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 9. 
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… 
We do have suitable people for the meat industry. We supply labour to 
Canterbury Meats at Warwick, so we know what is suitable for your 
industry. 
… 
Thank God someone is going to do something to help our locals. It takes 
the union.67 

4.79 On 4 March 2015, Mr McLauchlan organised a meeting at Stanthorpe RSL 
with Campbell Page, Mission Australia, the AMIEU, management from Wallangarra 
Meats, and 15 jobseekers. While the 15 jobseekers were told at the meeting that they 
would be offered a job, Mr McLauchlan was only aware of three jobseekers that were 
subsequently taken on at the meatworks.68 
4.80 Mr McLauchlan organised a similar meeting on 18 March 2015 at Tenterfield 
Bowls club with BEST Employment and 30 jobseekers, of whom 26 to 28 were 
suitable to be employed at the meatworks. On 24 March 2015, Mr McLauchlan visited 
the plant again and saw numerous 417 visa workers. He estimated that 417 visa 
workers make up about 70 per cent of the workforce at Wallangarra Meats. Concerned 
that there did not appear to have been any action on employing local people, Mr 
McLauchlan invited the media and the employment service providers to tour the plant. 
Subsequently, Mr McLauchlan estimated that between eight and 12 local people got 
work.69 
4.81 Mr Brunjes, a Shed Secretary with the AMIEU (Queensland), relayed a very 
similar story from Mareeba on the Atherton Tableland. He had worked at the same 
poultry processing plant for almost 21 years. The plant was previously owned by 
Australian Poultry and then Bartter brothers. Mr Brunjes told the committee that the 
plant 'ran for probably 15 years on a totally local workforce'. Following its acquisition 
by Baiada Poultry, in the last five years, he suggested that there were only about 
86 locals in a total workforce of about 200. The rest were overseas workers.70 
4.82 Following efforts by the AMIEU in collaboration with various employment 
agencies, Mr Brunjes told the committee that 12 to 15 locals have been employed in 
the last six to eight months at the Baiada plant in Mareeba. However, he submitted 
that Baiada 'is very reluctant to change' and that the labour hire company that Baiada 
use, AP Global, 'just deals with visa holders'. By contrast, the previous labour hire 
company used by Baiada, QITE, dealt 'totally with locals'. In terms of the labouring 
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jobs at the meatworks, Mr Brunjes stated that the temporary visa workers are recruited 
in Asia and have already been allocated jobs before they arrive in Australia. 
Meanwhile, school-leavers in a regional area are unable to get work at the plant.71 
4.83 Mr Brunjes outlined for the committee how the labour hire subcontractors 
supplying workers to the Baiada site had also replaced long-term skilled Australian 
workers with temporary visa workers. The plant previously employed 16 to 18 
Australian boners over a period of 15 years, but Mr Brunjes stated that since 
AP Global had taken on the contract to supply labour, there were now four local 
boners and 28 overseas boners. Furthermore, the overseas boners did not have the 
requisite skills, and had to be trained on-site.72 

Committee view 
4.84 Evidence to the inquiry indicated that regional and rural Australia has 
particular labour market needs that have not been properly addressed, either through 
internal migration, or through adequate training. The committee received a large 
amount of evidence that the nature of the employment requirements in the horticulture 
and orchard sectors meant that growers were unable to source sufficient casual short-
term labour, particularly during the picking season, from the local labour market. 
Growers and their representative associations warned that without the additional 
labour supplied by the WHM visa program, many rural industries were at risk of a 
contraction in production, and some businesses simply could not continue to operate. 
To be clear, the committee did not receive any evidence that indicated that the reliance 
of the horticulture sector on the WHM visa program was having a negative impact on 
employment opportunities for Australian workers in that sector. 
4.85 The committee notes that the changes to the Seasonal Worker program 
announced in the White Paper to reduce costs to business, increase worker numbers 
and allow more countries and industries to participate should encourage the growth of 
the program. Although there was no direct evidence to the inquiry about a negative 
impact from the program on employment opportunities for local workers, the ACTU 
was critical about the lack of consultation over the government's decision to expand 
the Seasonal Worker program. The ACTU also cautioned that the use of labour hire 
companies and similar intermediaries in the Seasonal Worker program could increase 
the risks of workers under the program being exploited.  
4.86 With the above caveats in mind, evidence to the inquiry therefore supports the 
view that the Seasonal Worker program is an adequately regulated program that offers 
benefits to employers and to the workers in the program. Nevertheless, the committee 
is of the view that a more prudent approach would be to include the Seasonal Worker 
program within the remit for review of a re-constituted MACSM. 
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4.87 However, the committee also notes the heavy reliance of the horticulture 
industry on the WHM visa program to address supply gaps in the rural labour market. 
The committee is disturbed by reports that the Seasonal Worker program is under-
subscribed and is being undercut by the WHM visa program. The WHM visa program 
is a poorly-regulated program, and the bulk of the evidence to the inquiry showed that 
the WHM visa program has been abused by unscrupulous labour hire companies in 
Australia with close links to labour hire agencies in certain south-east Asian countries. 
4.88 The ostensible basis of the WHM visa program is to provide a cultural 
exchange and to allow visa holders the opportunity to work during their holiday in 
Australia. The committee is therefore concerned that the rhetoric of the previous 
Abbott government in the White Paper on Northern Australia flies in the face of the 
supposed aims of the program by blatantly stating that potential changes would allow 
a WHM visa holder to work an entire year for the one employer and to work for the 
entire two years of their visa. In effect, the government clearly views the WHM visa 
as a de-facto working visa to bring low-skilled labour into the country. 
4.89 It is clear from the evidence received by the committee that labour hire 
companies and certain employers already view the WHM visa program in these terms 
and are in fact not only using the program to fill potential shortfalls in labour, but also 
to gain access to cheaper labour.  
4.90 The committee acknowledges, as did the meatworkers union, the AMIEU, 
that there may have been instances in the early 2000s when there was a shortage of 
skilled labour. However, that is no longer the case, particularly if appropriate training 
and upskilling was occurring within meat processing sites.  
4.91 The boning room in a chicken processing site is staffed by skilled labour paid 
at a higher rate, either under an enterprise agreement, or under the award. The 
committee received evidence from one chicken processor that the majority of the 
labour in their boning rooms was in fact permanent residents (employed under 
contract), and that about a third was made up of visa workers. On the other hand, the 
committee received evidence from another company that suggested that while almost 
all of the labour in the boning room was on contract, very little of it was local labour. 
4.92 The large-scale hiring of temporary visa workers in skilled positions points to 
a lack of commitment by employers to upskilling suitable local workers from within 
the pool of lower-skilled labourers, particularly given evidence that local workers 
have had to train visa workers to perform skilled tasks. In this regard, the committee is 
concerned about evidence suggesting some employers are hiring unskilled 417 visa 
workers to perform skilled tasks. The lack of commitment to training local workers 
contrasts markedly with what the committee understands to be the historical method 
of recruiting skilled boners, slicers and slaughterers, namely upskilling local workers 
from within the existing pool of labourers (this matter is covered in greater detail in 
chapter 5). 
4.93 In addition to the impacts on training and upskilling, the committee is 
concerned that the use of labour hire companies to provide contract labour to fill 
skilled positions within meat processing plants puts downward pressure on wages. In a 
situation where all the labour in a skilled area such as a boning room is on contract 
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and paid according to the award, then if the remainder of the workforce is on an 
enterprise agreement, the use of contract labour undercuts the enterprise agreement 
and the wages of Australian workers in what is already a comparatively low-paid 
industry. 
4.94 In light of the issues discussed above, the committee can understand that a 
business would want to have the agility to respond to either upturns or downturns in 
demand by having a certain amount of flexibility in its labour hire arrangements. 
However, it is not clear to the committee why two-thirds of the skilled labour force 
could not be employed permanently with flexibility being provided by sourcing the 
remaining third on contract as required, unless the overall intent is to lower labour 
costs even further. 
4.95 In this regard, the committee concludes that the use of labour hire companies 
to supply contract workers to a meat processing site is a deliberate strategy to cut 
labour costs above and beyond any legitimate need for a certain degree of flexibility in 
the numbers of meatworkers employed at any one time. 
4.96 The committee acknowledges that this strategy may be pursued in response to 
business pressures brought to bear either by cost-cutting by competitors or the 
pressures brought to bear by the purchaser, including the major supermarket chains. 
The committee is therefore of the view that workers supplied to a workplace by a 
labour hire company should be bound by the enterprise agreement at the site and not 
by the award. 
4.97 Furthermore, as evidence to the committee has demonstrated, the large scale 
and widespread hiring of 417 visa workers severely curtails the employment prospects 
of local workers in rural and regional areas of Australia, areas that are already 
suffering from higher than average levels of unemployment and youth unemployment 
in particular. 
4.98 In terms of labouring positions within meatworks, one of the questions that 
arose for the committee was whether it was possible for meatworks located in rural 
and regional Australia to fill all or most of their labouring positions with local 
workers. Of course, these questions cannot be answered definitively, but the 
committee heard from the AMIEU that most meat processing plants used to employ 
their labour directly. The committee also heard that a farmers' cooperative in northern 
NSW continues to employ about 1200 workers directly, employs no more than 20 
WHM visa holders, and has training programs to provide local school leavers with a 
career entry path into the meatworks. 
4.99 In contrast to the evidence from the horticulture sector, the committee 
therefore finds it difficult to believe that there is a genuine shortage of unskilled 
labour in the vicinity of most of the meat processing plants in regional Australia. The 
committee has received numerous examples of local workers being willing and able to 
work but unable to obtain employment. Further, the committee has heard that when an 
existing business is sold, the new owners use labour hire companies that source most 
of their labour internationally through the 417 visa program. Evidence to the 
committee has demonstrated that this was the dominant business model in the sector. 
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Recommendation 10 
4.100 The committee recommends that the reconstituted MACSM review the 
Working Holiday Maker (417 and 462) visa program. The review should include, 
but not be limited to, an examination of the costs and benefits of the continued 
operation of the optional second year extension to the visa, and the costs and 
benefits of providing government with the ability to set a cap on the numbers of 
Working Holiday Maker program visas issued in any given year. 
Recommendation 11 
4.101 The committee recommends that the Department of Immigration and 
Border Protection be sufficiently resourced to allow it to pursue inter-agency 
collaboration that would enable it to collect and publish the following data on the 
Working Holiday Maker visa program: 
• the number of working holiday visa holders that do exercise their work 

rights; 
• the duration of their employment; 
• the number of employers they work for; and 
• their rates of pay, and the locations, industries, and occupations they 

work in. 
Recommendation 12 
4.102 The committee recommends that the reconstituted Ministerial Advisory 
Council on Skilled Migration (MACSM) review the Seasonal Worker program to 
ensure the program is meeting its stated aims. 
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PART III 
Training opportunities 
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CHAPTER 5 
Impact of temporary visas on training and skills 

development 
Introduction 
5.1 An underlying principle of the 457 visa program is that employers who 
sponsor a 457 visa worker will train and upskill local workers so that reliance on 
temporary visa workers can be reduced over time. 
5.2 A key point made by several submitters and witnesses to both this and 
previous inquiries has been the negative impact that temporary visa programs have 
had on the opportunities for training across a range of industry sectors. Concerns were 
also expressed that recent Australian higher education graduates were missing out on 
employment opportunities due to a decline in the provision of graduate employment 
programs and an employer preference for recruiting visa workers. These submitters 
argued that the decline in workforce training and graduate employment had serious 
implications for Australia's future workforce capacity. 
5.3 Conversely, other submitters and witnesses pointed out that the introduction 
of training benchmarks under the 457 visa program addressed these concerns, first, by 
imposing additional training costs on sponsoring employers to remove any perverse 
incentive to employ overseas workers, and second, by creating funds that would 
contribute positively to the national training effort. 
5.4 This chapter therefore considers the impact of Australia's temporary work visa 
programs on training and skills development in Australia, the utility of the current 
training obligations, and proposals for improving their effectiveness so as to ensure 
the development of Australia's skills base and future workforce capacity. 

Impact of 457 visas on training and skills development, graduate 
employment programs, and future workforce capacity 
5.5 Several unions stated that the incentive for employers to train Australian 
workers has been undermined by the easy availability of temporary visa workers.1 
These unions identified cost as a relevant factor in the decision by certain employers 
to recruit overseas workers rather than train or up-skill Australian workers. 
5.6 The Australian Federation of Air Pilots (AFAP) submitted that 'in certain 
instances the 457 visa program has operated to reduce training and skills development 
of Australian commercial pilots'. The AFAP provided an example where an airline 
introduced a new aircraft to Australia and then advertised for pilots under the 457 visa 
program. Although 'there were numerous experienced and qualified pilots on similar 
turbo-prop aircraft within Australia', it appeared the airline was trying to avoid the 
cost of providing 'specific training to the Australian pilots (instead preferring pilots 

1  See, for example, the Australian Council of Trade Unions, Submission 48, p. 51. 
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already qualified on the type)'. AFAP made the point that recruiting 457 visa workers 
in these circumstances effectively reduced skills development within Australia.2 
5.7 Likewise, the Australian Institute of Marine and Power Engineers (AIMPE) 
expressed concern about the dearth of relevant training for Australians trying to enter 
the marine industry and that employers were finding it cheaper to employ 457 visa 
workers than to train Australian workers. The AIMPE noted: 

Gradually shipping companies have begun reducing the intake of cadets and 
trainee engineers into the marine industry. It is much easier for them to 
access the current temporary work visa programs and it is cheaper than to 
train. Meeting the current benchmark training requirements is easy to get 
around. This trend has serious and long term implications for marine 
engineers' employment in this country. Such benchmarks are ineffective 
and have not helped at all in the marine industry sector.3 

5.8 Similarly, unions expressed concerns about the impact of temporary work visa 
holders on, firstly, the professional formation and career progression of Australian 
tertiary education graduates, and secondly, on the future workforce. 
5.9 The Australian Council of Trade Unions (ACTU) pointed to an alarming drop 
in graduate employment in 2014: 

…the latest figures show that only 68.1% of new bachelor degree graduates 
seeking full-time work were in full-time jobs in 2014, down from 76.1% in 
2012. This is the lowest in the history of the series, which began in the early 
1970s. In Western Australia, the results of a recent survey found just 53.1% 
of graduates were in full-time employment compared with 68.5 % in 2011.4 

5.10 Specific concerns about increasing unemployment rates amongst engineering 
graduates and an inability to secure professional consolidation on the job were 
expressed by Engineers Australia: 

When temporary migrant engineers are used in adverse demand 
circumstances, there are likely to be impacts on employment opportunities 
for new Australian engineering graduates. Statistics show that 
unemployment among new engineering graduates has increased which is a 
problem in its own right. However, professional formation for new 
graduates is undertaken on the job and when positions are occupied by 
temporary migrants, opportunities for professional formation for new 
graduates are restricted.5 

5.11 Along with the impact on individuals of an inability to secure graduate 
employment, however, unions also pointed to systemic consequences in terms of 
effective workforce planning and the provision of a future workforce. 

2  The Australian Federation of Air Pilots, Submission 15, p. 2. 

3  Australian Institute of Marine and Power Engineers, Submission 17, pp 5–6. 

4  Australian Council of Trade Unions, Submission 48, p. 49. 

5  Engineers Australia, Submission 4, p. 4. 
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5.12 The Australian Nursing and Midwifery Federation (ANMF) noted that while 
graduates possess substantial theoretical knowledge, they 'require further 
consolidation of their clinical skills to become a skilled practitioner'. Furthermore, 
graduate nurses need to obtain sufficient employment in order to retain their 
registration and be able to work as a nurse.6 
5.13 Ms Annie Butler, Assistant National Secretary of the ANMF noted that their 
union had 'predicted for some time that in 10 to 15 years we are going to see perhaps 
half the nursing and midwifery workforce retire'. To prepare for this eventuality, 
university places were increased such that Australia now produces sufficient nursing 
graduates.7 
5.14 Mr Nicholas Blake, Senior Industrial Officer with the ANMF noted that, 
historically, most healthcare facilities had a graduate program that employed nursing 
graduates. Indeed, twelve month graduate programs developed and implemented by an 
employer have been 'identified nationally as an effective way to deliver support for 
newly qualified nurses and midwives moving from the academic environment into the 
workforce'.8 
5.15 However, the ANMF argued that temporary visa programs are not being used 
as intended because 'increasingly employers are reducing graduate nurse programs in 
favour of a greater reliance and utilisation of temporary overseas workers'.9 
5.16 Ms Butler warned that the current inability of nursing graduates to transition 
into the professional workforce is a serious structural problem with potentially long-
term negative consequences for the future workforce.10This is not only a lost 
investment in the education of professional health workers, but if not remedied, 'will 
represent a lost generation of Australian graduates to the Australian health and aged 
care sectors'.11 
5.17 By contrast, Fragomen submitted that the root cause of the deficit in the 
training and skills development of Australian workers was a lack of government 
investment in training and skills development over the previous 20 years, particularly 
in the STEM subjects of science, technology, engineering and mathematics. Fragomen 

6  Australian Nursing and Midwifery Federation, Submission 37, p. 12. 

7  Ms Annie Butler, Assistant National Secretary, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, p. 21. 

8  Mr Nicholas Blake, Senior Industrial Officer, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, p. 23; Australian Nursing and Midwifery Federation, 
Submission 37, pp 12–13. 

9  Australian Nursing and Midwifery Federation, Submission 37, p. 13. 

10  Ms Annie Butler, Assistant National Secretary, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, p. 21. 

11  Australian Nursing and Midwifery Federation, Submission 37, p. 12. 
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contended that there was a limit on the extent to which the shortfall in training and 
skills development could be met by the private sector.12 
5.18 Fragomen argued that the issue of training and skills development and its 
relationship to the use of the 457 visa program was being examined from the wrong 
angle. In their view, the lack of adequate training and skills development opportunities 
for Australians was causing business to use temporary visa programs as an alternative 
source of skilled labour, rather than the use of temporary visa programs leading to a 
reduction in training and skills development opportunities for Australians.13 

Impact of 417 visas on training in the meat processing sector 
5.19 The committee heard evidence from the Queensland Branch of the 
Australasian Meat Industry Employees' Union (AMIEU) regarding training in the 
meat processing sector, and the impact that the heavy reliance on temporary work 
visas is having on the provision of training to Australian workers. 
5.20 Mr Matthew Journeaux, Assistant Branch Secretary of the AMIEU 
(Queensland), noted the meat industry, and in particular red meat processing, 'is a very 
traditional industry'. It is 'very labour intensive and very competitive' and 'does not 
have huge amounts of technological improvements'.14 
5.21 Mr Journeaux gave a breakdown of the skill sets in the industry: 

The workforce typically consists of 30 per cent highly skilled—
slaughterers, boners and slicers—and approximately 70 per cent labourers 
with varying degrees of skill required to perform their roles.15 

5.22 There are no formal apprenticeships for meatworkers working in the meat 
processing industry. Instead, the training for skilled work occurs on the job with 
suitable candidates selected from the pool of existing employees performing unskilled 
roles at the establishment: 

Typically the skilled positions have been filled from the labouring pool 
where labourers show promise and are trained to become slaughterers, 
boners and slicers. …The candidates for training in those more skilled 
positions would typically perform their training on the job, where they 
would be assigned a mentor and their training would take place on the 
chain.16 

12  Fragomen, Submission 21, p. 22. 

13  Fragomen, Submission 21, p. 22. 

14  Mr Matthew Journeaux, Assistant Branch Secretary, Australasian Meat Industry Employees' 
Union (Queensland), Committee Hansard, 12 June 2015, p. 10. 

15  Mr Matthew Journeaux, Assistant Branch Secretary, Australasian Meat Industry Employees' 
Union (Queensland), Committee Hansard, 12 June 2015, p. 10. 

16  Mr Matthew Journeaux, Assistant Branch Secretary, Australasian Meat Industry Employees' 
Union (Queensland), Committee Hansard, 12 June 2015, p. 10; Australasian Meat Industry 
Employees' Union (Queensland Branch), Submission 52, p. 2. 
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5.23 As noted in chapter 4, both Mr Journeaux and Mr Grant Courtney, Branch 
Secretary of the AMIEU (Newcastle and Northern NSW Branch), had noted that the 
AMIEU was an active and supportive player in the meat industry labour agreement 
under which, an employer is required to reduce its reliance on 457 visa workers. In 
order to meet those obligations, an employer must therefore have processes in place to 
prioritise the upskilling of the local labour force.17 
5.24 It was within this context that the AMIEU drew attention to what they saw as 
a 'disturbing' new trend that had emerged since 2010, namely the extensive hiring of 
large numbers of 417 visa holders (also known as the Working Holiday Maker or 
'backpacker' visa) such that 417 visa workers now made up 'a significant proportion of 
the unskilled workforce of most meat processing establishments'.18 
5.25 The AMIEU made two key points about this new practice. First, the hiring of 
417 visa workers reduced the opportunities for local workers to obtain unskilled 
employment in meat processing plants. And second, because of the way training 
occurs in the meat processing sector, hiring 417 visa workers reduced 'the pool of 
local workers in the workforce who could be trained for skilled positions' and 
therefore deprived local workers of opportunities for training and upskilling.19 

The effectiveness of the current training obligations  
5.26 The Australian Government Department submission noted the 457 visa 
program 'is not intended to address long-term workforce needs', but rather 'support 
and complement existing domestic education, training and skills development'.20 
5.27 In 2009, training benchmark requirements were introduced for the 457 visa 
program 'to ensure that employers are working to reduce their future reliance on the 
program through the provision of training and skills development to Australian 
citizens and permanent residents'.21 
5.28 The two training benchmarks in the 457 program require subclass 
457 sponsors operating in Australia for 12 months or more to demonstrate: 

17  Mr Matthew Journeaux, Assistant Branch Secretary, Australasian Meat Industry Employees' 
Union (Queensland), Committee Hansard, 12 June 2015, pp 12–14. 

18  Mr Matthew Journeaux, Assistant Branch Secretary, Australasian Meat Industry Employees' 
Union (Queensland), Committee Hansard, 12 June 2015, p. 10; Australasian Meat Industry 
Employees' Union (Queensland Branch), Submission 52, p. 3; Mr Grant Courtney, Branch 
Secretary, Australasian Meat Industry Employees' Union (Newcastle and Northern NSW) 
Committee Hansard, 26 June 2015, p. 14. 

19  Australasian Meat Industry Employees' Union (Queensland Branch), Submission 52, p. 3; Mr 
Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union (Newcastle 
and Northern NSW) Committee Hansard, 26 June 2015, p. 14. 

20  Australian Government Department, Submission 41, p. 7. 

21  Australian Government Department, Submission 41, p. 7. 
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• recent expenditure, by the business, to the equivalent of at least two per cent 
of the payroll of the business, in payments allocated to an industry training 
fund that operates in the same industry as the business (benchmark A); or 

• recent expenditure, by the business, to the equivalent of at least one per cent 
of the payroll of the business, in the provision of training to Australian 
citizens or permanent residents employed by the business (benchmark B).22 

5.29 This means that if a business cannot prove it uses one per cent of its payroll to 
train its workers, it must pay two per cent of its payroll into a registered training 
organisation or training fund. In cases where a business has traded in Australia for less 
than a year, 'it must have an auditable plan to meet the training benchmarks'.23 
5.30 The committee received evidence that businesses in certain industries 
regularly exceeded the training benchmarks. The Australian Mines and Metals 
Association (AMMA) pointed out training the local workforce was their 'first priority' 
and that the mining industry spent over $1.15 billion on training in 2011–12.24 
5.31 Indeed, AMMA noted that, compared to the existing training benchmarks for 
the 457 visa program where employer sponsors are required to spend either 1 or 2 per 
cent of total payroll on training Australians, 'companies in the resource industry 
exceed those requirements, in fact contributing up to 5 per cent of payroll to training 
as an industry'.25 Likewise, Fragomen also noted the majority of their clients had 
comprehensive training programs in place because they recognised the inherent value 
in skills development.26 
5.32 The committee also received evidence of collaboration between unions and 
employers in the training sphere in an effort to fill skill capacity and training gaps and 
compensate for the lack of suitable vocational training. 
5.33 For example, in 2010, the Maritime Union of Australia (MUA) and industry 
employers jointly established the not for profit company Maritime Employees 
Training Limited (METL) as a response to a skill shortage of seafarers. The MUA 
noted that establishing training organisations 'is neither cheap nor easy' and required 
extensive research, planning and networking with industry. However, by the end of 
the 2012–13 financial year, METL had facilitated the training of over 100 seafarers 
and 36 had completed their traineeship, either with METL or with another employer.27 
5.34 The above examples notwithstanding, the committee heard various criticisms 
about the operation of the current training requirements under the 457 visa program. 

22  Australian Government Department, Submission 41, p. 7. 

23  Australian Government Department, Submission 41, p. 7. 

24  The Australian Mines and Metals Association, Submission 34, p. 4. 

25  The Australian Mines and Metals Association, Submission 34, p. 5. 

26  Fragomen, Submission 21, p. 22. 

27  Maritime Union of Australia, Submission 22, p. 7. 
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5.35 Mr Henry Sherrell, Policy Analyst at the Migration Council of Australia 
(Migration Council) was critical of the lack of an adequate 'paper trail' to determine if 
a particular company was in fact meeting its obligations under training benchmark A 
or training benchmark B. He noted there was no publicly available data about the size 
of the funds under training benchmark A and who is receiving those funds.28 
5.36 Mr Sherrell also pointed to the difficulties encountered by employers in 
actually proving that they meet the training benchmarks: 

Anecdotally, many employers complain that, when you become a sponsor, 
the hardest part is demonstrating that you spend one per cent on training. 
Many pass that threshold, but going through the process to document and 
prove it is hard.29 

5.37 The ANMF and the ACTU argued that the current requirements are 
ineffective because employers are not obliged to provide training in the same positions 
that they employ temporary visa workers. The ANMF suggested that the nursing 
profession benefited little from the current arrangements because the training 
resources are 'typically consumed by medical staff, specialists and senior 
management'.30 
5.38 The ACTU also pointed to inequities within the current scheme such that an 
employer using just one 457 visa worker is required to meet the same training 
benchmark as an employer using multiple 457 visa workers.31 
5.39 It was recognised that the availability of temporary overseas labour is not the 
only factor contributing to a deteriorating record on skills formation. The ACTU 
argued that the 'historical infrastructure for skills formation in Australia has been 
steadily dismantled over the last two decades': 

On the one hand we have seen a proliferation of private training colleges as 
a contestable training market has been set up, and public training providers 
have lost funding and resources. On the other hand, many of the large 
public utilities or enterprises which once provided the core of the skilled 
blue-collar workforce have been privatised and have radically decreased 
their training commitment.32 

5.40 However, employers also made the point that deficiencies in the national 
training effort relate not only to specific vocational skills and the resourcing of 
training institutions, but also to a broader failure to ensure that young people have 
basic employability skills. 

28  Mr Henry Sherrell, Policy Analyst, Migration Council of Australia, Committee Hansard, 
17 July 2015, p. 5. 

29  Mr Henry Sherrell, Policy Analyst, Migration Council of Australia, Committee Hansard, 
17 July 2015, p. 5. 

30  Australian Nursing and Midwifery Federation, Submission 37, p. 13; see also Australian 
Council of Trade Unions, Submission 48, p. 50. 

31  Australian Council of Trade Unions, Submission 48, p. 50. 

32  Australian Council of Trade Unions, Submission 48, p. 52. 
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5.41 For example, in response to committee questions about steps that could be 
taken to address high youth employment in terms of encouraging local workers to 
consider working in agriculture, Ms Sarah McKinnon, Manager of Workplace 
Relations and Legal Affairs at the National Farmers' Federation stated: 

Schools do not regularly offer or encourage agricultural courses, because of 
the difficulty they have in getting their students out into the farm and back 
each day and the costs that that involves, so there is not great take-up in the 
TAFE jurisdiction—in the VET area. We do need to do more about getting 
these young people job ready for the kind of work that they are asked to do, 
because in agriculture a lot of the training is done on the job. So we do not 
always need structured, formal training before we get people out onto the 
farm, but what we do need is for them to have those basic job-ready skills: 
motivation, what to wear, the importance of turning up every day at the 
same time for the same period and those kinds of basic skills. I think we 
need to do a lot more work, particularly in the areas where there is high 
youth unemployment.33 

Proposals to replace the current training arrangements 
5.42 Given the trenchant criticism of the inadequate operation of the current 
training benchmarks, and the lack of any hard data with which to measure their 
effectiveness, several submitters and witnesses proposed alternative arrangements.34 
5.43 In general, many of the proposals aimed to: 
• ensure that employers who have a genuine need to sponsor overseas workers 

to fill skill shortages are also training the future workforce, and thereby 
reducing their need to rely on temporary overseas workers in future; 

• increase employment and training through trade apprenticeships, traineeships 
and graduate degrees in the specific occupations allegedly in short supply; and 

• increase the cost of accessing 457 visa workers relative to the cost of training 
Australian workers, especially young people in entry-level positions.35 

Requirements to engage Australian graduates, trainees, and apprentices 
5.44 The key proposal put forward by several unions was a requirement to employ 
Australian graduates, trainees, and apprentices in the same occupations where the 
employer is seeking to use 457 visa workers. These submitters argued that the 
measures would develop the future skills base and reduce employer reliance on 
overseas workers. 
5.45 In this regard, the committee notes that similar recommendations have a long 
history and that the 2008 Deegan review suggested comparable requirements around 

33  Ms Sarah McKinnon, Manager, Workplace Relations and Legal Affairs, National Farmers' 
Federation, Committee Hansard, 26 June 2015, p. 33. 

34  See Australian Council of Trade Unions, Submission 48, p. 50. 

35  See for example, Australian Council of Trade Unions, Submission 48, pp 54–55. 
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the training commitments of Australian employers and the employment of Australian 
graduates: 

Employers seeking to benefit by bringing overseas workers to Australia 
should be required to make some tangible commitment to the training of 
Australians in the skills sought. The commitment could be commensurate 
with the level of overseas labour employed but should also have a real 
connection to training in the appropriate area of skill. Large employers 
could be required to hire a percentage of apprentices or new graduates. 
This, at least, might ensure that Australian graduates were not passed over 
for employment opportunities because they lacked relevant work 
experience and because it is more cost effective to employ experienced 
employees from outside Australia. Small employers could participate in 
industry-wide training schemes or contribute to scholarship or training 
funds in appropriate areas.36 

5.46 In terms of trade and technical occupations, the ACTU proposed that 
employer sponsors of 457 visa tradespersons 'must demonstrate that Australian 
apprentices represent at least 25 per cent of the sponsor's total trade workforce'. The 
threshold for this requirement would be the employment of four or more 
tradespersons.37 
5.47 With regard to trainees and cadets, the AIMPE recommended that all 
employers using 457 visa workers 'be required to employ a new entrant trainee or 
cadet engineer to be trained for the position that is filled by the temporary worker'.38 
5.48 In relation to graduate employment, the ANMF recognised that running a 
graduate employment program came at a cost to an employer 'because new graduates 
need support in the early period of their employment' whereas overseas workers may 
already have the requisite skills. However, the ANMF noted there were also 'cultural, 
professional and healthcare systems issues' that overseas workers faced on arrival in 
Australia and that it may therefore take some time for overseas workers to adjust. 
Consequently, while there may be instances where it could be cheaper to employ 
overseas labour, in other instances, the cost of bringing both graduates and overseas 
workers up to speed would be roughly equivalent.39 
5.49 The ANMF emphasised the importance of graduate employment programs in 
building workforce training capacity and therefore recommended: 

36  Department of Immigration and Citizenship, Visa Subclass 457 Integrity Review Final Report, 
October 2008, p. 42. 

37  Australian Council of Trade Unions, Submission 48, p. 55; see also see also Mr Ron Monaghan, 
General Secretary, Queensland Council of Unions, Committee Hansard, 12 June 2015, p. 8; 
Unions NSW, Submission 35, p. 3. 

38  Australian Institute of Marine and Power Engineers, Submission 17, p. 6. 

39  Mr Nicholas Blake, Senior Industrial Officer, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, pp 23–24. 
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• every nurse or midwife graduate be afforded and guaranteed access to a 
graduate program to ensure the next generation of nurses and midwives are 
retained in the sector; 

• each employer of a nurse on a temporary work visa be required to employ one 
graduate nurse on a full time basis for each nurse at the enterprise employed 
under a temporary work visa; and 

• a 457 sponsor of nurse labour be entitled to a direct payment from the 
Commonwealth in recognition of the start-up costs and administration of 
graduate programs.40 

5.50 More generally, the ACTU proposed that: 
…where employers are sponsoring 457 visa workers in professional and 
managerial occupations, recent Australian higher education graduates with 
less than 12 months' paid work experience should represent at least 15% of 
the sponsor's managerial and professional workforce.41 

Training levy 
5.51 The committee notes that the Azarias review proposed replacing the current 
training benchmarks with a training levy that would be paid into existing government 
programs run out of the industry and employment departments that specifically 
support apprenticeships and training. 
5.52 The proposed levy would be $800 per visa holder for a large business, and 
$400 per visa holder for a small business. In practice, the more 457 visa workers 
employed, the greater the levy that would be paid.42 
5.53 While several submitters supported replacing the current benchmarks with a 
training levy, there was sharp disagreement over the size of the levy to be imposed. 
5.54 The Migration Council supported the levy amounts proposed by the Azarias 
review.43 
5.55 However, the ACTU argued that 'the proposed contribution rate falls far short 
of what is required and is actually a step backwards from the current 1 per cent payroll 
requirement'. Instead, the ACTU proposed a $4000 levy for each 457 visa worker 
employed. This levy would 'be paid to an approved industry training fund, group 

40  Australian Nursing and Midwifery Federation, Submission 37, p. 12; Mr Nicholas Blake, Senior 
Industrial Officer, Australian Nursing and Midwifery Federation, Committee Hansard, 19 June 
2015, p. 25. 

41  Australian Council of Trade Unions, Submission 48, p. 58. 

42  Mr Henry Sherrell, Policy Analyst, Migration Council of Australia, Committee Hansard, 
17 July 2015, p. 5; Mr John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms 
Katie Malyon, Robust New Foundations: A streamlined, transparent and responsive system for 
the 457 programme, September 2014, p. 61. 

43  Mr Henry Sherrell, Policy Analyst, Migration Council of Australia, Committee Hansard, 
17 July 2015, p. 5. 
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training company or the Commonwealth (where no relevant fund or training company 
exists)'.44 
5.56 The ACTU further noted that the 'amount of $4000 is the same as the standard 
incentive payment the employer would have received if they had actually trained an 
Australian apprentice'. According to the ACTU, this measure would provide the 
appropriate incentive to an employer to take on an apprentice: 

This means that if 457 visa sponsors actually employ a new apprentice, they 
will be entitled to a payment from the Commonwealth for this same 
amount. This provides an incentive to take on Australian apprentices as the 
net cost to the sponsor will be zero if they do so.45 

5.57 As noted earlier, the ANMF and the ACTU were critical of the current 
requirements under the 457 visa program because employers are not obliged to 
conduct training in the same occupations that they employ temporary visa workers. 
The ANMF and the ACTU therefore recommended that training funds be directly 
linked to the occupation in which the employer was sponsoring temporary visa 
workers.46 
5.58 By contrast, Ernst and Young was concerned that an annual training fund 
contribution would 'result in an unreasonable financial burden on many sponsors': 

The proposed fund will impose an additional financial burden on 
employers, and large employers in particular, who invest in training their 
Australian employees regardless of any immigration requirements and who 
already make investments in upskilling and engaging target groups such as 
youth and Indigenous Australians.47 

5.59 To address this, Ernst and Young proposed that simplification and 
deregulation could be achieved by:  
• retaining current training benchmark B: expenditure of at least 1 per cent of 

payroll on training Australian citizen and permanent resident employees; and. 
• replacing training benchmark A (contribution to an industry training fund of 

2 per cent of payroll) with the proposed annual training fund contribution.48 
Data collection 
5.60 The committee received evidence about the paucity of accurate publicly 
available information across a range of areas related to the employment of temporary 
visa workers and training. 

44  Australian Council of Trade Unions, Submission 48, p. 57; see also Mr Ron Monaghan, General 
Secretary, Queensland Council of Unions, Committee Hansard, 12 June 2015, p. 8. 

45  Australian Council of Trade Unions, Submission 48, p. 57. 

46  Australian Nursing and Midwifery Federation, Submission 37, p. 14; Australian Council of 
Trade Unions, Submission 48, p. 57. 

47  Ernst and Young, Submission 24, p. 6. 

48  Ernst and Young, Submission 24, p. 7. 
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5.61 The ANMF stated it was very difficult to obtain information on both the 
number of people that come to Australia and work under different visa arrangements, 
and the domestic training effort by 457 visa sponsors in the occupations where 
457 visa workers are being sought.49 
5.62 Ms Butler noted that the nursing regulatory authority would have figures on 
the number of migrants gaining registration as enrolled and registered nurses. 
However, she did note the overall numbers may be difficult to ascertain if some 
temporary migrant workers in aged care did not have a requirement for registration. 50 
Nonetheless, the ANMF recommended that the Australian Health Practitioner 
Regulation Agency (AHPRA) publish annually all new registrations of nurses and 
midwives on temporary work visas.51 
5.63 As noted earlier, the Migration Council drew attention to the absence of data 
on the training benchmarks and submitted that the lack of data hampered any attempt 
to examine the effectiveness or otherwise of the training benchmarks.52 
5.64 The ACTU was highly critical of the absence of data about the trends in 
national training: 

It remains a glaring hole in the governance and transparency of the program 
that there continues to be no information available on, say, how many 
apprentices are being trained by sponsors who are employing 457 visa 
workers or whether the number of apprentices being trained by these 
sponsors is increasing or decreasing over time. 
As outlined above, if the standard of 25% was applied to the current 457 
tradespersons workforce of 27 790, the expected number of apprentices and 
trainees across those workplaces would be almost 7000 – but this 
information is not available. 
Without this information, it is simply not possible to verify if there is in fact 
any training dividend at all from the 457 visa program.53 

5.65 In order that the public could be reassured that employers of 457 visa workers 
were in fact offering meaningful training, and developing Australia's future skills 

49  Ms Annie Butler, Assistant National Secretary, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, pp 20–21; see also Mr Nicholas Blake, Senior Industrial 
Officer, Australian Nursing and Midwifery Federation, Committee Hansard, 19 June 2015, 
p. 20. 

50  Ms Annie Butler, Assistant National Secretary, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, pp 20–21; see also Mr Nicholas Blake, Senior Industrial 
Officer, Australian Nursing and Midwifery Federation, Committee Hansard, 19 June 2015, 
p. 20. 

51  Australian Nursing and Midwifery Federation, Submission 37, p. 8. 

52  Mr Henry Sherrell, Policy Analyst, Migration Council of Australia, Committee Hansard, 
17 July 2015, p. 5. 

53  Australian Council of Trade Unions, Submission 48, p. 58. 
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base, the ACTU recommended that the following data should be collected and made 
publicly available: 
• the number of employers currently sponsoring skilled tradespersons 

(ANZSCO level 3) on 457 visas; 
• the number of apprentices and trainees employed directly by these 

457 sponsors, in total and by sponsor industry and state/territory; 
• the trades in which those apprentices are being trained, including the number 

of apprentices in the same trade classifications in which the 457 visa workers 
are employed; 

• whether the apprentice and trainee numbers in each category have increased, 
decreased, or have not changed since approval of the employer as a sponsor; 
and 

• the details of any other substantive action taken by the sponsor to increase 
apprentice and trainee training in each category (other than directly employing 
apprentices) e.g. participation in group training schemes as the host employer, 
cadetships and the results of such action.54 

Committee view 
4.16 One of the key prerequisites for community acceptance of the 457 visa program 
is that skilled migration should complement domestic training. It should not be used 
as a substitute for training Australian workers, graduates, and apprentices. The 
committee is particularly mindful that the community needs to be reassured that 
temporary work visa programs are not having a negative impact on training 
opportunities for Australians, particularly young Australians. 
5.66 Evidence to the inquiry has demonstrated the links between the demand for 
temporary visa workers and training and skills development in Australia, the skills 
base of the permanent Australian workforce, and future workforce capacity. 
5.67 It is of the utmost concern, therefore, when evidence indicates that the 457 
visa program has undermined the incentive for employers to train Australian workers, 
graduates and apprentices. It is a clear indication that the 457 visa program is not 
being used as intended when employers have taken what may appear to be the cheaper 
route of recruiting 457 visa workers rather than training Australian workers. 
5.68 This is a particularly short-sighted approach, with obvious costs to those 
Australian workers, graduates and apprenticeship applicants that will miss out on 
opportunities for training and upskilling. In addition, there are implications for 
workforce capacity. Employing 457 visa workers rather than training Australians will 
perpetuate skills gaps in areas of identified need. Perhaps more seriously though, 
Australia risks creating skills gaps for the future by denying Australian workers and 
graduates of tertiary institutions the opportunities to develop requisite skills in areas of 
future workforce need. 

54  Australian Council of Trade Unions, Submission 48, pp 58–59. 
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5.69 The evidence to the inquiry makes it clear that the current training 
requirements are ineffective and in need of complete overhaul. They are simply not 
meeting the needs of either our current or future workforces. This is not to say that 
that promoting training is or should be a core aim of the 457 visa program. Rather, as 
noted in previous inquiries, it is to note that the 457 visa program should make a 
positive contribution to the national training effort. The committee believes this 
contribution is best achieved by removing ineffective obligations and replacing them 
with the correct incentives and more effectively targeted requirements. 
5.70 Clearly, these matters are intimately related to the primary goal of ensuring 
that the 457 visa program is only used to enable employers to address short to medium 
term workforce needs by sponsoring skilled overseas workers on a temporary basis to 
fill positions where the employer is unable to find suitably skilled Australian workers. 
5.71 In this regard, the committee notes that establishing a genuinely tripartite, 
independent, and transparent body with responsibility for providing objective 
evidence-based advice to government on matters pertaining to skills shortages, 
training needs, workforce capacity and planning, and labour migration (see 
Recommendation 6 (chapter 3)) would, if implemented, go a long way towards 
ensuring the 457 visa program is used as intended. Such a body could also provide 
advice on fostering greater coordination at a national level around training as well as 
greater integration between the supply and demand for skills and training. An 
independent expert body could also address one of the key questions raised by many 
submitters and witnesses: if approximately three quarters of a million temporary visa 
holders in Australia have work rights (this figure does not include the approximately 
650 000 New Zealand (subclass 444) visa holders with work rights), what efforts are 
being made to identify skills gaps and train Australians to fill positions in those 
occupations? 
5.72 Over and above Recommendation 6, however, specific measures should be 
taken to produce positive training outcomes for Australian workers and reduce the 
need to rely so heavily on temporary visa workers. In this regard, the committee 
endorses the views of the Deegan review on these matters. 
5.73 With the Deegan proposals in mind, it is clear to the committee that a 
successful transition to graduate employment is a key element of securing Australia's 
future workforce capacity. To this end, the revival of graduate employment programs 
across a range of industry sectors is a high priority. Further, the committee is of the 
view that where an employer has hired a temporary visa worker, the employer should 
be required to employ a graduate in the same enterprise/location on a one-for-one 
basis. 
5.74 Mindful of the additional costs that employers may face in terms of training 
Australian tertiary graduates (as compared to employing temporary visa workers), the 
committee considers a short review is appropriate to assess the extent of any potential 
additional costs involved in running a graduate training program, and the desirability 
and feasibility of directing funds collected from the training levy (see below) towards 
such a program, in order to ensure that graduates gain ready access to graduate 
employment positions. 
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5.75 In terms of trade and technical training, the committee is persuaded of the 
need to expand apprenticeships in areas where employers are recruiting 457 visa 
workers. Given that the Commonwealth provides a standard $4000 incentive payment 
to an employer that engages an apprentice, it seems reasonable to expect employers 
that sponsor a 457 trade worker to also make a quantifiable commitment to training 
Australian apprentices in the same occupations where temporary visa holders are 
being employed. 
5.76 Noting the training benchmarks imposed on 457 visa sponsors are not a 
proportional payment and do not reflect the number of 457 visa workers employed in 
a business, the committee agrees with the Azarias review that the benchmarks should 
be abolished and replaced with a training levy that would be paid per 457 visa holder 
employed in the business. However, the committee regards the levies proposed by the 
Azarias review as insufficient to ensure the correct incentives are in place to ensure 
that employers make a genuine commitment to training Australian workers, graduates, 
and apprentices. 
5.77 Finally the paucity of accurate data across a range of areas relating to the 
employment of temporary visa workers needs to be addressed as a matter of urgency 
in order to underpin meaningful action on training to address identified skills 
shortages. 
Recommendation 13 
5.78 The committee recommends that employer sponsors of a 457 visa worker 
(professional) be required to also employ an Australian tertiary graduate in the 
same enterprise on a one-for-one basis. 
Recommendation 14 
5.79 The committee recommends that employer sponsors of a 457 visa worker 
(trade) be required to demonstrate that apprentices represent 25 per cent of the 
sponsor's total trade workforce (with the threshold for this requirement being 
the employment of four or more tradespersons). 
Recommendation 15 
5.80 The committee recommends that the current training benchmarks be 
replaced with a training levy paid per 457 visa holder employed in the business. 
The committee recommends that the levy be set at up to $4000 per 457 visa 
worker and that the levy be paid into existing government programs that 
specifically support sectors experiencing labour shortages as well as 
apprenticeships and training programs. The committee notes that this levy would 
need to be closely monitored to ensure it is paid by the sponsor and not passed on 
to the visa holder. 
Recommendation 16 
5.81 The committee recommends a short review be conducted into the costs to 
employers of running graduate employment programs, and the desirability and 
feasibility of directing funds collected from the training levy to assist employers 
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implement and administer graduate programs, such that Australian tertiary 
graduates are afforded ready access to graduate employment positions. 
Recommendation 17 
5.82 The committee recommends that the following data be collected and 
made publicly available on an annual basis (either by the relevant statutory 
agency, or the relevant government department): 

• all new registrations of nurses and midwives on temporary work 
visas; 

• the number of employers currently sponsoring skilled tradespersons 
(ANZSCO level 3) on 457 visas; 

• the number of apprentices and trainees employed directly by these 
457 sponsors, in total and by sponsor industry and state/territory; 

• the trades in which those apprentices are being trained, including 
the number of apprentices in the same trade classifications in which 
the 457 visa workers are employed; and 

• whether the apprentice and trainee numbers in each category have 
increased, decreased, or have not changed since approval of the 
employer as a sponsor. 

5.83 Although this chapter has focussed primarily on the 457 visa program, the 
committee also has serious concerns about the effect of the 417 visa program on the 
opportunities for training and upskilling local workers. 
5.84 The widespread use of 417 visa workers in the meat processing industry is not 
only impacting employment opportunities for local workers, particularly in regional 
areas, but is drastically reducing the opportunities for the training and upskilling of a 
local labour force, and as a consequence, exacerbating and prolonging skills shortages. 
5.85 Reducing the pool of local workers that may be considered suitable for 
training and upskilling as slaughterers, boners and slicers in the meat processing 
industry will, in practice, entrench dependence on 457 visa workers to fill those 
skilled roles. This is short-sighted, counter-productive, and iniquitous. 
5.86 Furthermore, using 417 visa workers in this manner undermines an underlying 
principle of the 457 visa program, namely that employers who sponsor a 457 visa 
worker will train and upskill local workers to address skills gaps so that reliance on 
457 visa workers can be reduced over time. It also undermines the meat industry 
labour agreement, because to the extent that one of the requirements under the labour 
agreement is for an employer to reduce its reliance on 457 visa workers, an employer 
must prioritise the upskilling of its local workers. 
5.87 The committee will have more to say on the 417 visa program in chapter 5. In 
light of the above, however, the committee therefore emphasises the critical 
importance of examining the impacts of the full array of temporary work visas in 
combination, rather than just assessing their operation in isolation. 
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PART IV 
Vulnerability and Exploitation 
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CHAPTER 6 
Wages, conditions, safety and entitlements of 457 visa 

holders 
Introduction 
6.1 One of the recurring themes of this inquiry has been the exploitation of 
temporary visa workers. The next three chapters examine the wages, conditions, safety 
and entitlements of three sets of temporary visa workers. This chapter has a particular 
focus on 457 visa workers; chapter 7 focusses on Working Holiday Maker (WHM) 
visa holders; and chapter 8 focusses on international student visa holders. 
6.2 The chapter begins with an examination of the underlying structural factors 
that render temporary visa workers vulnerable to exploitation. It then considers, in 
general terms, whether temporary visa programs 'carve out' groups of employees from 
Australian labour and safety laws and, if so, to what extent this threatens the integrity 
of such laws. This is followed by a section that looks at the challenges and barriers 
that 457 visa workers face in seeking access to justice and a remedy for exploitation. 
6.3 There are two case studies of the exploitation of 457 visa workers: one in the 
construction industry, and one in the nursing sector. The chapter concludes with the 
committee's views on these matters. 

Vulnerability of temporary migrant workers 
6.4 One of the key debates surrounding the exploitation of temporary visa 
workers is not just the extent to which it occurs, but the reasons for it. While some 
submitters blamed a few rogue employers for the problem, the committee received a 
substantial body of evidence to indicate that there are underlying structural factors that 
contribute to the vulnerability of temporary visa workers to exploitation. 
6.5 Associate Professor Joo-Cheong Tham argued that widespread 
noncompliance with workplace laws is best explained by 'the interaction of precarious 
migrant status with the dynamics of poorly regulated labour markets; labour markets 
where precarious migrant status can become the currency for noncompliance'.1 
6.6 These dynamics are particularly apparent in the cleaning, taxi-driving and 
hospitality industries which are, according to Associate Professor Tham, governed by 
'precarious work norms' including poor working conditions and the frequent breach of 
labour laws.2 
6.7 Associate Professor Tham therefore disagreed with the proposition that 
noncompliance with labour laws was an aberration that could be attributed to a few 
rogue employers'.3 Instead he argued that the vulnerability of temporary migrant 

1  Associate Professor Joo-Cheong Tham, Submission 3, p. 18. 

2  Associate Professor Joo-Cheong Tham, Submission 3, p. 20. 

3  Associate Professor Joo-Cheong Tham, Committee Hansard, 24 September 2015, p. 33. 
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workers arises from a series of over-lapping structural factors that contribute to the 
precarious nature of their status, including: 
• dependence on a third party for the right of residence; 
• limited right of residence; 
• limited authority to work; and  
• limited access to public goods.4 
Dependence on a third party 
6.8 Several submitters and witnesses stated that the high level of dependence on 
the sponsoring employers (which is built into the design of the 457 visa program) is 
the main factor that determines the vulnerability of 457 visa workers to non-
compliance with workplace laws.5 
6.9 JobWatch, an independent, not-for-profit employment rights community legal 
centre was established in 1980 and is based in Melbourne. JobWatch pointed out that 
the inherent power imbalance in the employment relationship is ameliorated to some 
extent by employee entitlements and protections in the Fair Work Act 2009 (FW Act). 
However, the dependence of the 457 visa worker on the sponsoring employer had the 
effect of exacerbating the power imbalance between employer and employee.6 A 
similar view was expressed by Ms Jessica Smith, a senior solicitor at the Employment 
Law Centre of Western Australia (Employment Law Centre of WA).7 
6.10 This view of vulnerability has historical precedent. In 2008, the Deegan 
review drew attention to the unique status of temporary visa workers in the Australian 
workplace: 

Despite the views of some employers and employer organisations, Subclass 
457 visa holders are different from other employees in Australian 
workplaces. They are the only group of employees whose ability to remain 
in Australia is largely dependent upon their employment, and to a large 
extent, their employer. It is for these reasons that visa holders of this type 
are vulnerable and are open to exploitation.8 

6.11 Importantly, the Deegan review also found: 

4  Associate Professor Joo-Cheong Tham, Submission 3, p. 8. 

5  Associate Professor Joo-Cheong Tham, Submission 3, p. 8; Mr Andrew Naylor, Chairperson, 
Human Rights Council of Australia, Committee Hansard, 17 July 2015, p. 23; JobWatch, 
Submission 36, pp 4–6; Ms Jessica Smith, Senior Solicitor, Employment Law Centre of 
Western Australia, Committee Hansard, 10 July 2015, pp 16–17; Australian Council of Trade 
Unions, Submission 48, p. 20; Maritime Union of Australia, Submission 22, p. 8. 

6  JobWatch, Submission 36, pp 4–6. 

7  Ms Jessica Smith, Senior Solicitor, Employment Law Centre of Western Australia, Committee 
Hansard, 10 July 2015, pp 16–17. 

8  Department of Immigration and Citizenship, Visa Subclass 457 Integrity Review Final Report, 
October 2008, p. 69. 
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If these employees are visible and their treatment is open to scrutiny then 
exploitation is less likely to occur. The more invisible the visa holder, the 
more opportunity there is for exploitation.9 

6.12 The visibility of temporary visa workers is covered in greater depth in 
chapter 8 in the section on the particular vulnerability of undocumented workers. 
6.13 The lack of freedom to choose an employer led the Australian Council of 
Trade Unions (ACTU) to express concern about the increased vulnerability of 457 
visa workers: 

At the individual level, employer-sponsored visas where workers are 
dependent on their employer for their ongoing visa status increase the risk 
for exploitation as workers are less prepared to speak out if they are 
underpaid, denied their entitlements, or otherwise treated poorly.10 

6.14 The Maritime Union of Australia (MUA) concurred, arguing that dependence 
on an employer provided 'a strong disincentive for an employee to stand up for their 
rights' and an equally 'strong incentive for unscrupulous employers to 'lord it over' 
employees'.11 
6.15 The MUA was therefore of the view that the dependence of a 457 visa worker 
on their employer rendered the 457 visa program an inappropriate 'policy tool to 
balance the protection of employees rights and entitlements with the capacity of the 
Australian economy to meet skills shortages'. Consequently, the MUA recommended 
that a visa holder's right to remain in Australia should not be contingent upon the visa 
holder remaining employed by the same employer.12 
6.16 Dependence also occurs when temporary visa workers are offered a contract 
of employment in their country of origin, but on arrival in Australia, the workers are 
presented with a new contract. The need to remain in Australia because of the debt 
incurred renders migrant workers vulnerable to this type of exploitation and means 
they have 'no choice but to accept those conditions'.13 
6.17 The committee heard that the nexus between engagement by the sponsoring 
employer and the ability to remain in Australia creates a fear amongst visa workers 
that they will be sent home to their country of origin if they complain and therefore 
'also explains why 457 visa workers are reluctant to complain of ill-treatment or 
illegal conduct'.14 

9  Department of Immigration and Citizenship, Visa Subclass 457 Integrity Review Final Report, 
October 2008, p. 69. 

10  Australian Council of Trade Unions, Submission 48, p. 20. 

11  Maritime Union of Australia, Submission 22, p. 8. 

12  Maritime Union of Australia, Submission 22, p. 8. 

13  Ms Ros McLennan, Assistant General Secretary, Queensland Council of Unions, Committee 
Hansard, 12 June 2015, p. 5. 

14  Associate Professor Joo-Cheong Tham, Submission 3, p. 10; Mr Andrew Naylor, Chairperson, 
Human Rights Council of Australia, Committee Hansard, 17 July 2015, p. 23. 
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6.18 Dr Joanna Howe pointed out that this level of structural dependence would be 
exacerbated for Chinese workers brought to Australia by Chinese employers under the 
Chinese Australia Free Trade Agreement (ChAFTA): 

And the biggest point is that their migration status is linked to their 
employment status, so under the IFA, unlike any of the other visa 
arrangements we have, an employer will be able to fly in Chinese workers 
and their right to stay in Australia will be contingent upon their employer 
agreeing. That worker is extremely vulnerable because if they complain 
they will get sent back home, and they know that, and the huge income 
disparities between China and Australia mean this worker knows that even 
if he or she is being paid below the minimum, even if he is living in 
cramped accommodation, even if he is being treated poorly, he is still 
getting a higher wage than in China. The fact that migration status is linked 
to employment status basically creates the structural conditions for this 
worker to be exploited.15 

Limited right of residence 
6.19 Dependence on an employer not only for work but, ultimately, the right to 
stay in the country, has left some 457 visa workers vulnerable to exploitative 
conditions. This dependence is exacerbated in cases where a temporary visa holder is 
either seeking to extend their stay in the country (for example, in the case of a WHM 
visa holder seeking to qualify for a second year visa), or, in the case of a 457 visa 
holder, seeking to use the 457 visa as a pathway to permanent residence.16 
6.20 The ACTU stated that trying to progress from a temporary 457 visa to a 
permanent employer-sponsored visa creates problems because: 

…temporary overseas workers with the goal of employer-sponsored 
permanent residency have their future prospects tied to a single employer. 
Under visa rule changes effective from 1 July 2012, 457 visa workers must 
stay with their 457 sponsor for a minimum period of 2 years before 
becoming eligible for an employer-sponsored permanent residency visa 
with that employer. 
Again, this makes them much more susceptible to exploitation and far less 
prepared to report problems of poor treatment in the workplace for fear of 
jeopardising that goal.17 

6.21 This view has historical precedent with the Deegan review receiving evidence 
that: 

…where a visa holder has permanent residency as a goal that person may 
endure, without complaint, substandard living conditions, illegal or unfair 

15  Dr Joanna Howe, Committee Hansard, 14 July 2015, p. 58. 

16  Associate Professor Joo-Cheong Tham, Submission 3, p. 10. 

17  Australian Council of Trade Unions, Submission 48, p. 20. 
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deductions from wages, and other similar forms of exploitation in order not 
to jeopardise the goal of permanent residency.18 

Limited authority to work 
6.22 The limited authority of a 457 visa worker to work means, in practice, that a 
457 visa worker can be even more vulnerable if they are employed in violation of 
workplace laws: 

It is a cruel irony that if a 457 visa worker is engaged by an employer in 
violation of labour laws, this can, in fact, strengthen the hand of the 
employer. For instance, a 457 visa worker who works in a job classification 
different (most likely lower) from that stated in his or her visa would be in 
breach of Visa Condition 8107. Not only would the visa be liable to 
cancellation in this scenario, but the worker would also be committing a 
criminal offence. Even when a violation of labour laws does not involve a 
breach of the worker's visa, there can still be a perception that the worker's 
participation in illegal arrangements, if disclosed, might jeopardise the visa, 
or his or her prospect of permanent residence. In these circumstances, 
continuing in illegal work arrangements might be seen as preferable to the 
regularisation of status.19 

6.23 Research from Dr Stephen Clibborn at the University of Sydney Business 
School reinforced this perspective on the unique vulnerability of temporary visa 
workers that are coerced into breaching their visa status by unscrupulous employers 
precisely so the employer gains extra leverage over the worker in order to exploit 
them.20 This particular aspect of the vulnerability of temporary visa workers is 
covered in greater detail in chapter 8 in the section on undocumented migrant workers. 
Limited access to public goods 
Fair Entitlements Guarantee 
6.24 One of the key questions pertaining to any temporary visa program is the 
extent to which the worker is eligible for the same entitlements as Australian citizens 
and permanent residents. 
6.25 Mr Peter Mares, Adjunct Fellow at the Institute for Social Research at 
Swinburne University of Technology, drew the committee's attention to the Fair 
Entitlements Guarantee (FEG). He noted that according to the Department of 
Employment, the purpose of the FEG was to assist people 'owed certain outstanding 
employee entitlements following the liquidation or bankruptcy of employers'.21 

18  Department of Immigration and Citizenship, Visa Subclass 457 Integrity Review Final Report, 
October 2008, p. 49. 

19  Associate Professor Joo-Cheong Tham, Submission 3, p. 11. 

20  Dr Stephen Clibborn, Submission 11, pp 2–3. 

21  Peter Mares, Submission 2, p. 2; Australian Government Department of Employment, General 
Employee Entitlements and Redundancy Scheme, available at 
https://www.employment.gov.au/general-employee-entitlements-and-redundancy-scheme-geers  
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6.26 Under the Fair Entitlement Guarantee Act 2012, a person must be an 
Australian citizen or, under the Migration Act 1958, the holder of a permanent visa or 
a special category visa22 in order to be eligible for payments. Mr Mares pointed out 
that the eligibility criteria for the FEG necessarily disqualified temporary visa holders 
from accessing government assistance 'when their employer goes bust owing them 
money'.23 
6.27 Mr Mares cited the example of Swan Services Cleaning Group that went into 
administration in May 2013, and which owed $2.3 million in unpaid wages and $7.2 
million in annual leave entitlements to around 2500 workers. Mr Mares noted that: 

A large proportion of the Swan Services workforce – about half of its staff 
in Victoria – was made up of international students. Many were left with up 
to three weeks' worth of unpaid wages and some were owed close to 
$3000.24 

6.28 Mr Mares therefore concluded that with respect to the FEG: 
…the entitlements of temporary visa holders are inferior to the conditions 
enjoyed by Australian citizens, permanent residents and New Zealanders 
(Special Category Visa holders).25 

Workers' compensation entitlements 
6.29 The committee received evidence that posed questions around the workers' 
compensation entitlements of temporary visa holders. The committee heard that there 
is legal uncertainty about whether temporary visa workers would be treated equally 
with Australian citizens or permanent residents if they suffered a debilitating, life-long 
disability as a result of a workplace accident. Mr Mares recommended that a legal 
audit of all workers rehabilitation and compensation schemes should be undertaken 
with particular attention paid to whether the entitlements of a temporary visa worker 
would be diminished or restricted in any way if that worker were to cease residing in 
Australia.26 
6.30 These matters are particularly relevant if a 457 visa worker were to suffer a 
workplace injury that prevented them from working for a period of three months or 
more. In these circumstances, if a 457 visa worker had to leave the country for not 
meeting their sponsorship and employment obligations, they might be ineligible for 
workers' compensation because they would be residing overseas. 

22  Fair Entitlements Guarantee Act 2012 (Cth), Part 2 Division 1sub-division A para 10(1)(g) 
Special category visa holders are New Zealanders. 

23  Peter Mares, Submission 2, p. 2. 

24  Peter Mares, Submission 2, p. 2. 

25  Peter Mares, Submission 2, p. 2. 

26  Peter Mares, Submission 2, p. 3. 
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Free childhood immunisation 
6.31 Universal free childhood vaccination in Australia is restricted to citizens, 
permanent residents, and other people eligible to hold a Medicare card. Mr Mares 
pointed to evidence from health authorities that indicated migrants are at risk of 
having lower immunisation rates than the broader community and that migrants may 
face additional barriers in accessing immunisation on the basis of their temporary visa 
status.27 
6.32 Although international students and 457 visa holders are required to take out 
private health insurance that may rebate the cost of vaccinations (at least up to the 
level of the standard Medicare rebate), Mr Mares pointed out that 'this restriction may 
result in immunisations being postponed or not carried out at all'.28 
6.33 Mr Mares therefore proposed that universal free vaccination be extended to 
encompass the babies and children of all temporary migrants regardless of their 
temporary visa status.29 
Universal free school education 
6.34 The children of 457 visa holders in New South Wales (NSW), the Australian 
Capital Territory (ACT) and Western Australia (WA) are required to pay international 
fees to attend state schools. Mr Mares drew the committee's attention to the fact that 
most government funded or subsidised services do not depend on the visa status of the 
individual. He argued that, in a democratic country, the children of temporary visa 
workers living in Australia should have the right to access free childhood education in 
a state school.30 
6.35 The committee also heard evidence at the hearing in Perth in July 2015 that 
the Western Australian government was looking to impose education fees of $4000 on 
the families of 457 visa workers. Mr Dean Keating, Vice President of Cairde Sinn 
Fein Australia stated that the announcement by the state government had caused great 
concern amongst 457 visa workers to the extent that some had re-considered their 
employment options. Mr Keating stated that the state government did not appear to 
have consulted the business community over the impacts of the proposal on those 
employers that sponsored and relied heavily on 457 visa workers.31 
6.36 Eventus Corporate Migration group also noted that in some states 457 visa 
holders are required to pay school costs for school aged children. Eventus pointed out 
that 'this can be prohibitive for many middle income earners, particularly where 

27  Peter Mares, Submission 2, p. 5. 

28  Peter Mares, Submission 2, p. 5. 

29  Peter Mares, Submission 2, p. 5. 

30  Peter Mares, Submission 2, p. 6. 

31  Mr Dean Keating, Vice President, Cairde Sinn Fein Australia, Committee Hansard, 10 July 
2015, pp 1–2. 
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multiple children are present in Australia'. Accordingly, Eventus recommended that 
this issue be revisited.32 

Access to justice 
6.37 The committee received evidence from unions and community organisations 
to indicate that even though temporary visa workers are covered by Australia's 
workplace laws, they face greater difficulties in enforcing their workplace rights and 
accessing justice than permanent residents and citizens. Mr Grant Courtney, Branch 
Secretary of the Australasian Meat Industry Employees' Union (Newcastle and 
Northern NSW) noted that visa workers only have a limited time in Australia, and that 
by the time matters get to court, the visa worker 'is generally back in their home 
country'.33 
6.38 Both JobWatch and the Human Rights Council of Australia observed that 457 
visa workers 'are extremely reluctant to seek recourse under workplace laws for the 
apparent contravention by their employer of their employment rights' because of fears 
about their visa status.34 
6.39 Furthermore, 'migrant workers often have limited English language skills and 
knowledge of and access to the legal system which can make asserting their 
workplace rights even more difficult'.35 
6.40 In addition, JobWatch pointed out that 'migration law does not guarantee the 
residency status of a temporary migrant worker who is seeking to challenge their 
dismissal or make another workplace claim in the context of their employer's 
revocation of their sponsorship'.36 
6.41 The combination of vulnerability, limited knowledge of workplace rights and 
the legal system, and limited rights of residency, means that 'migrant workers suffer 
lower levels of access to the rights that they technically hold under law'.37 
6.42 Mr Ian Scott, senior lawyer at JobWatch, noted that an unfair dismissal claim 
at the Fair Work Commission could take six months to resolve. However, a general 
protections claim (discrimination, workplace rights, union membership or non-union-

32  Eventus, Submission 25, p. 17. 

33  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 14; see also Ms Jessica 
Smith, Senior Solicitor, Employment Law Centre of Western Australia, Committee Hansard, 
10 July 2015, p. 17. 

34  JobWatch, Submission 36, p. 9; see also Mr Andrew Naylor, Chairperson, Human Rights 
Council of Australia, Committee Hansard, 17 July 2015, pp 23–24. 

35  JobWatch, Submission 36, p. 9. 

36  JobWatch, Submission 36, p. 9. 

37  JobWatch, Submission 36, p. 9; see also Ms Jessica Smith, Senior Solicitor, Employment Law 
Centre of Western Australia, Committee Hansard, 10 July 2015, p. 17; Mr Andrew Naylor, 
Chairperson, Human Rights Council of Australia, Committee Hansard, 17 July 2015, pp 23–24. 
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membership) under the FW Act in the Federal Court or the Federal Circuit Court 
could run for up to 12 months or more.38 
6.43 The committee heard that if a 457 visa worker was dismissed by their 
employer, the remedy for unfair dismissal was complicated by the fact that dismissal 
also entailed a termination of the 457 visa holders sponsorship arrangements such that 
the 457 visa worker would need to either find another sponsor or gain reinstatement 
with the original sponsor with 90 days, or face removal from the country. The 
Employment Law Centre of WA therefore recommended that the Fair Work 
Commission, the Federal Circuit Court and the Federal Court be given 'the power to 
order the reinstatement of an employer's visa sponsorship obligations in addition to 
the power to order the reinstatement of the employee's employment'.39 
6.44 JobWatch argued that if an employee had to leave the country because they 
lost their visa status, this would cause 'an additional injustice in that they can't 
practically enforce their rights'. Dr Laurie Berg, a member of the Human Rights 
Council of Australia referred to this scenario as a 'cruel irony'.40 
6.45 With respect to 457 visa workers, Jobwatch therefore proposed: 

That temporary migrant workers who find themselves in a position of 
losing their employer's sponsorship because they have been dismissed, be 
entitled to an automatic bridging visa covering the period while they are 
challenging their dismissal.41 

6.46 The committee was concerned about the potential for automatic granting of a 
bridging visa to be abused. Mr Scott reassured the committee that there were sufficient 
provisions in the system to ensure against false and spurious claims being mounted in 
order to rort the system: 

The word 'automatic' is a strong word. Obviously checks and balances 
should be involved. When the submission says 'automatic', I guess it means 
that the rights apply for a bridging visa on the basis of a challenge to a 
dismissal. For example, in unfair dismissal there are a lot of jurisdictional 
issues. You have to tick all these boxes even to be eligible to apply, so you 
could not really run a false claim; you would be kicked out by the Fair 
Work Commission quite quickly. For other types of claim, where a claim is 
frivolous, vexatious or lacking in substance, has no real prospect of success 
et cetera, that party can be ordered to pay the other side's legal costs. So 

38  Mr Ian Scott, Senior Lawyer, JobWatch, Committee Hansard, 19 June 2015, p. 2. 

39  Ms Jessica Smith, Senior Solicitor, Employment Law Centre of Western Australia, Committee 
Hansard, 10 July 2015, p. 17; see also JobWatch, Submission 36, p. 8. 

40  JobWatch, Submission 36, p. 9; Dr Laurie Berg, member, Human Rights Council of Australia, 
Committee Hansard, 17 July 2015, p. 25; see also Mr Luke Geary, Managing Partner, Salvos 
Legal, The Salvation Army, Committee Hansard, 26 June 2015, p. 30. 

41  JobWatch, Submission 36, p. 9; see also Ms Jessica Smith, Senior Solicitor, Employment Law 
Centre of Western Australia, Committee Hansard, 10 July 2015, p. 17; Dr Laurie Berg, 
member, Human Rights Council of Australia, Committee Hansard, 17 July 2015, p. 25. 
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there are already mitigating factors against running spurious claims in those 
jurisdictions. 
… 
All those jurisdictions have the right for one party—in this case the 
respondent employer—to apply to strike out that applicant's case if it is 
lacking in substance.42 

6.47 In cases of alleged unfair dismissal involving a 457 visa worker, the worker 
has 90 days to find another employer sponsor. During this period, a 457 visa worker is 
not entitled to Centrelink benefits and must rely on friends, community, and unions to 
survive. In many instances, however, community support is complicated by the fact 
that workers are exploited by employers from the same community. The committee 
heard that unions have assisted workers with food, accommodation, cash donations, 
finding another job, and retrieving underpaid wages and entitlements.43 
6.48 Given the tight timeframes that apply to 457 visa workers seeking to find 
another sponsor, the Employment Law Centre of WA recommended 'expedited 
procedures in the relevant courts and tribunals specifically for temporary visa holders': 

That would mean that, for example, if they make an unfair dismissal claim, 
that could be resolved relatively quickly, which would increase the chances 
that it may even be resolved within that 90-day time frame. That would also 
reduce the amount of time that temporary visa holders would need a 
bridging visa to pursue those proceedings.44 

6.49 Both the Employment Law Centre of WA Australia and JobWatch advised the 
committee of reductions in government funding, which reduces the ability of these 
organisations to provide legal advice on employment matters to temporary visa 
holders. Both centres noted that it would be very difficult to continue their work if the 
funding were not renewed.45 

Exploitation of 457 visa workers 
6.50 The extent of noncompliance with workplace laws relating to the employment 
of 457 visa workers is difficult to determine precisely. Efforts to determine the extent 
of noncompliance rely on the monitoring of sponsors by the Department of 

42  Mr Ian Scott, Senior Lawyer, JobWatch, Committee Hansard, 19 June 2015, p. 2. 

43  Mr Ian Scott, Senior Lawyer, JobWatch, Committee Hansard, 19 June 2015, pp 5–6; Mr Edwin 
De Castro, member of the Construction, Forestry, Mining and Energy Union, Committee 
Hansard, 26 June 2015, pp 6–8; Mr David Curtain, Organiser, Construction, Forestry, Mining 
and Energy Union, Committee Hansard, 26 June 2015, pp 8–9; Mr Warren Earle, Branch 
Organiser, Australasian Meat Industry Employees' Union (Queensland), Committee Hansard, 
12 June 2015, p. 15; Electrical Trades Union, Submission 12, pp 11–12. 

44  Ms Jessica Smith, Senior Solicitor, Employment Law Centre of Western Australia, Committee 
Hansard, 10 July 2015, p. 17. 

45  Ms Jessica Smith, Senior Solicitor, Employment Law Centre of Western Australia, Committee 
Hansard, 10 July 2015, p. 19; Mr Ian Scott, Senior Lawyer, JobWatch, Committee Hansard, 
19 June 2015, p. 4. 
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Immigration and Border Protection (DIBP), and also on reports to unions and 
organisations such as Employment Law Centres. 
6.51 It is important to note that the basis for the information provided by the DIBP 
has changed over time. In the early years, the DIBP monitored almost half of all 
457 visa employers. Since 2009, however, the DIBP has adopted a risk-tiering 
approach with a focus on 'high risk' sponsors.46 
6.52 Associate Professor Tham noted that prior to 2009, there were several 
instances of gross exploitation of 457 visa workers, but that the incidence of such 
cases has decreased, probably as a result of the introduction of 'market salary rates' 
and greater monitoring. To this extent, therefore, it could be argued that effective 
regulation combined with active compliance monitoring has reduced the structural risk 
of non-compliance.47 
6.53 However, Associate Professor Tham sounded a note of caution because the 
'aggregate data does tell the complete story'.48 For example, the Azarias review found 
significantly higher levels of non-compliance relating to employers of 457 visa 
workers in particular industries such as construction, hospitality and retail, and 
amongst small businesses with nine or less employees.49 
6.54 With respect to higher levels of non-compliance being more prevalent in 
certain industries, Associate Professor Tham stated that the stronger risk of non-
compliance in the hospitality and construction industries arose from two underlying 
structural factors: 
• the precarious migrant status of the workers; and 
• the labour market dynamics of those particular industries.50 
6.55 JobWatch noted that it regularly receives calls from temporary visa workers 
and that in 2014, 43 callers identified themselves as 457 visa holders. JobWatch 
documented eight case studies from 457 visa holders identifying several areas of 
concern: 
• underpayment and/or non-payment of entitlements; 
• unfair dismissal; 
• discrimination; 

46  Mr John Azarias, Ms Jenny Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust 
New Foundations: A streamlined, transparent and responsive system for the 457 programme, 
An Independent Review into Integrity in the 457 Programme, September 2014, p. 85. 

47  Associate Professor Joo-Cheong Tham, Submission 3, p. 13. 

48  Associate Professor Joo-Cheong Tham, Submission 3, p. 13. 

49  Associate Professor Joo-Cheong Tham, Submission 3, p. 13; Mr John Azarias, Ms Jenny 
Lambert, Professor Peter McDonald and Ms Katie Malyon, Robust New Foundations: A 
streamlined, transparent and responsive system for the 457 programme, An Independent 
Review into Integrity in the 457 Programme, September 2014, p. 87. 

50  Associate Professor Joo-Cheong Tham, Submission 3, p. 14. 
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• unreasonable requests of workers by employers; 
• work in contravention of visa conditions; 
• harassment of workers by employers; 
• threats of deportation; and 
• employers requiring payment for sponsorship.51 
6.56 The Employment Law Centre of WA also provided a series of case studies 
and associated outcomes involving a similar range of issues to those documented by 
JobWatch.52 
6.57 With the precarious status of 457 visa workers and the labour market 
dynamics of certain industries as context, the next two sections present two case 
studies of 457 visa worker exploitation: the first from the construction industry, and 
the second from the nursing and aged care sector. 
6.58 The committee notes, however, that the two case studies below are not 
isolated instances. For example, the Electrical Trades Union (ETU) provided evidence 
about the exploitation of a group of Filipino 457 visa workers in the power industry 
previously employed by Thiess.53 
6.59 The ETU submitted a Thiess contract signed by the Executive General 
Manager of Thiess Services Pty Ltd (see Figure 6.1 below). Clause 11(a)(vii) of the 
contract stated that if a 457 visa worker engaged in trade union activities, their 
contract could be terminated. As a consequence of termination, the worker would need 
to return to the Philippines (with their family) at their own expense.54 The committee 
notes that the inclusion of such a clause in a contract is illegal. 
 
 
 
 
 
 

51  JobWatch, Submission 36, pp 6–8. 

52  Employment Law Centre of Western Australia, answer to question on notice, 10 July 2015 
(received 30 July 2015). 

53  Ms Ruth Kershaw, Research Consultant, Victorian Branch, Electrical Trades Union, Committee 
Hansard, 19 June 2015, pp 27–36; Mr Matthew Boyd, Branch Organiser, Electrical Trades 
Union, Committee Hansard, 19 June 2015, pp 29–36. 

54  Electrical Trades Union, Submission 12, Additional information; Ms Ruth Kershaw, Research 
Consultant, Victorian Branch, Electrical Trades Union, Committee Hansard, 19 June 2015, 
pp 27–36; Mr Matthew Boyd, Branch Organiser, Electrical Trades Union, Committee Hansard, 
19 June 2015, pp 29–36. 
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Figure 6.1: Thiess Services Pty Ltd, Master Employment Contract 

 
Source: Electrical Trades Union, Submission 12, Additional information. 

Case study—Construction: Chia Tung 
6.60 The committee heard evidence from members of the Construction, Forestry, 
Mining and Energy Union (CFMEU) about the exploitation of 457 visa workers in the 
construction industry, including the reasons why these workers are unwilling to 
complain about their working and living conditions. 
6.61 Mr Edwin De Castro, a Filipino 457 visa worker, worked as a welder and 
metal fabricator for the Taiwanese company, Chia Tung Development, constructing a 
feed mill in Narrabri. He was recruited by a labour hire company in the Philippines. 
Once in Australia, Mr De Castro was required to work ten hours a day for six or seven 
days a week over a two month period at Narrabri. 55  
6.62 Mr De Castro also stated that the working conditions were unsafe: 

They forced us to work unsafely because they never provided proper 
scaffoldings. We used an old harness. We did not have the right to refuse, 
although we knew it was unsafe.56 

6.63 Furthermore, the accommodation was substandard, overcrowded, and 
expensive: 

…we were six in one bedroom and another in a shipping container—while 
they were deducting $250 each week for each of us for our 
accommodation.57 

6.64 Mr De Castro explained that Chia Tung 'never provided pay slips' and that his 
salary was remitted in United States (US) dollars from Taiwan to his bank account in 

55  Mr Edwin De Castro, member of the Construction, Forestry, Mining and Energy Union, 
Committee Hansard, 26 June 2015, pp 7–8. 

56  Mr Edwin De Castro, member of the Construction, Forestry, Mining and Energy Union, 
Committee Hansard, 26 June 2015, p. 8. 

57  Mr Edwin De Castro, member of the Construction, Forestry, Mining and Energy Union, 
Committee Hansard, 26 June 2015, p. 7. 

l ] . Term inatlon: 

a. Termination by Employer. The employer may terminate this contract on 
the fuilowingjust causes: (1) serious misconduct; ,(ii) wiHfuJ disobedience 
of employe:r•s lawful orders; (iii) h:abitua1 neglect of duties; (iv) 
absenteeism; (v) insubord'inat ion; (vi) revealing sec-r ts of the 
esmbUshment; (vii) engaging in rrade ttnion , iviti : and/of~ (viii) when 
the e,mp.loyee vi.olares s~uadttion, and l aws of the AU-srMUA 
and/or the terms of this contract 

~.\, [n such an event~ t he employee shall shoulder the expenses fo r h is/her own 
t\ repatriation back to the Phihppines. 
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the Philippines. Although a food allowance was in the hiring agreement, Mr De Castro 
stated that Chia Tung did not provide a food allowance.58 
6.65 Mr De Castro also recounted the circumstances in which Chia Tung dismissed 
the 457 visa workers without notice and evicted them from their accommodation: 

During the night they forced us to leave the premises, because we were 
living on the site. The police said that our contract had been terminated. 
They did not give any notice to us or inform us. They forced us to leave the 
premises, otherwise they said they would charge us with trespassing. So we 
moved to a motel that night. They were planning to ship us out of the 
country to avoid any troubles, but it was stopped by the union.59 

6.66 Mr De Castro explained that the CFMEU prevented the workers from being 
deported and found them new jobs: 

The CFMEU secretary and organiser Dave Curtain helped us. They feed us 
and paid for everything—our stay in the motel in Narrabri for more than a 
week. They brought us here to Sydney and found us new jobs. We are very 
lucky that we have one now.60 

6.67 Chia Tung grossly underpaid the visa workers. According to Mr David 
Curtain, a CFMEU organiser, the CFMEU has recovered $883 000 for 38 workers 
who had been employed for between six weeks and four months. Mr Curtain also 
noted that once the superannuation to which the workers were entitled was paid, the 
final figure for the underpayments would be in excess of $1 million.61 
6.68 Mr Curtain advised the committee that this sort of exploitation was 
widespread in the construction industry. He recounted a similar example from 
Bomaderry where 16 Filipino and 13 Chinese nationals were suffering similar 
exploitation including overwork, underpayment, safety concerns, and 'atrocious' living 
conditions.62 
6.69 Mr Curtain also explained why migrant workers are unwilling to complain. 
The reasons include a justifiable fear of being sacked and deported, and also a fear of 
what might happen to their families back in their home countries: 

They were being bullied. They had a foreman down there who had come 
out on, I think, a 600 class visa. It was well known that his family was 
involved in the Filipino military. The guys down there understood it and 

58  Mr Edwin De Castro, member of the Construction, Forestry, Mining and Energy Union, 
Committee Hansard, 26 June 2015, pp 7–8. 

59  Mr Edwin De Castro, member of the Construction, Forestry, Mining and Energy Union, 
Committee Hansard, 26 June 2015, p. 7. 

60  Mr Edwin De Castro, member of the Construction, Forestry, Mining and Energy Union, 
Committee Hansard, 26 June 2015, p. 7. 

61  Mr David Curtain, Organiser, Construction, Forestry, Mining and Energy Union, Committee 
Hansard, 26 June 2015, p. 8. 

62  Mr Edwin De Castro, member of the Construction, Forestry, Mining and Energy Union, 
Committee Hansard, 26 June 2015, pp 8–9. 
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they had expressed to us that they had grave concerns that, if they spoke out 
and caused trouble, there might very well be trouble back home for their 
families.63 

Case study: Nursing 
6.70 The committee heard evidence from the Australian Nursing and Midwifery 
Federation (ANMF) about the exploitation of 457 visa workers in the nursing 
industry, including the improper charging of visa application fees and the 
underpayment of wages amounting to many tens of thousands of dollars. The 
committee notes that only 457 workers were underpaid, and that Australian workers 
were paid properly. 
6.71 Mrs Dely Alferaz applied through an agent overseas for a 457 visa. She came 
to Australia on a student visa to do a three-month bridging course to upgrade her pre-
existing nursing qualification and subsequently worked in an aged-care facility in 
Victoria on a 457 visa. She is now a registered nurse.64 
6.72 Although the 457 visa sponsor (the employer) paid the nomination fee, the 
employer subsequently deducted payments from Mrs Alferaz's fortnightly wages as a 
means of recouping the sponsorship fee of between $2000 and $3000. Mrs Alferaz 
stated that three other migrant workers in another facility run by the same employer 
were also being charged for the sponsorship fee. Similarly, Mr Reni Ferreras, another 
registered nurse, was asked by the same employer to pay between $3000 and $3500 
for his 457 visa. The charges were listed as 'visa deductions' on his payslip.65 
6.73 According to the ANMF, the fee is a cost incurred by the sponsoring 
employer and the applicant is not liable for the charges under the terms of the 457 visa 
program. Mrs Alferaz stated that she did not complain about the deductions made by 
the employer because she was unaware that the employer should not be charging her. 
Likewise, Mr Ferreras said the visa and migration agent fees were not explained 
properly and that he was not given any choice in the matter: he would simply have to 
pay the fees if he wanted to be sponsored for a 457 visa.66 

63  Mr David Curtain, Organiser, Construction, Forestry, Mining and Energy Union, Committee 
Hansard, 26 June 2015, p. 9. 

64  Mrs Dely Alferaz, Registered Nurse, Australian Nursing and Midwifery Federation, Committee 
Hansard, 19 June 2015, pp 14–15. 

65  Mrs Dely Alferaz, Registered Nurse, Australian Nursing and Midwifery Federation, Committee 
Hansard, 19 June 2015, pp 15–16; Mr Reni Ferreras, Registered Nurse, Australian Nursing and 
Midwifery Federation, Committee Hansard, 19 June 2015, p. 19. 

66  Mr Nicholas Blake, Senior Industrial Officer, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, pp 16 and 19; Mrs Dely Alferaz, Registered Nurse, 
Australian Nursing and Midwifery Federation, Committee Hansard, 19 June 2015, pp 15–16; 
Mr Reni Ferreras, Registered Nurse, Australian Nursing and Midwifery Federation, Committee 
Hansard, 19 June 2015, pp 18–19. 
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6.74 The lack of understanding amongst 457 visa workers about the responsibility 
for the payment of visa fees also extends to the correct pay rates for certain types of 
work. The consequence is that migrant nurses have been underpaid for their work. 
6.75 Mrs Alferaz looked after 50 residents on her own and was in charge of the 
facility. Under the enterprise bargaining agreement, Mrs Alferaz should have been 
paid at the grade 4 rate since 2009. However, Mrs Alferaz had not been paid at the 
correct rate and consequently was owed $57 000 in underpaid wages.67 
6.76 Mr Nicholas Blake, the Senior Industrial Officer with the ANMF, stated that 
four or five 457 visa workers had been underpaid across the two facilities run by the 
same employer, with all the workers being owed approximately the same amount. For 
example, Mr Reni Ferreras, another registered nurse, stated that the ANMF had 
calculated that he was owed approximately $60 000 in underpayments.68 
6.77 The underpayments included being paid the incorrect rate as well as not 
receiving any payment whatsoever (neither ordinary or overtime rates) for overtime 
hours worked. Mr Blake stated there were rosters and payslips to back up the claims 
and that the Victorian branch of the ANMF was handling the matter.69 
6.78 Ms Annie Butler, Assistant National Secretary of the ANMF, pointed out that 
the vulnerability of migrant workers tended to prevent them coming forward with 
complaints. However, based on anecdotal evidence, the ANMF believed improper 
visa fee charges and the underpayment of wages were widespread.70 
6.79 The evidence from the ANMF pointed to a relationship between the employer 
and the migration agent where the employer directed the 457 visa workers to use a 
particular migration agent who charged a large fee for the permanent residency 
application. Ms Angela Chan, National President of the Migration Institute of 
Australia, advised that all cases of potential malpractice involving a migration agent 
should be referred to the Fair Work Ombudsman (FWO) for investigation. Noting 
there are unregistered migration agents both in Australia and overseas, Ms Chan 
stressed that it was important for both visa applicants and employers to check that a 
migration agent is registered through the Migration Agents Registration Authority.71 

67  Mrs Dely Alferaz, Registered Nurse, Australian Nursing and Midwifery Federation, Committee 
Hansard, 19 June 2015, p. 17. 

68  Mr Nicholas Blake, Senior Industrial Officer, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, p. 17; Mr Reni Ferreras, Registered Nurse, Australian 
Nursing and Midwifery Federation, Committee Hansard, 19 June 2015, p. 18. 

69  Mr Nicholas Blake, Senior Industrial Officer, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, p. 18. 

70  Ms Annie Butler, Assistant National Secretary, Australian Nursing and Midwifery Federation, 
Committee Hansard, 19 June 2015, pp 19–20. 

71  Ms Angela Chan, National President of the Migration Institute of Australia, Committee 
Hansard, 17 July 2015, p. 12. 
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Committee view 
6.80 Evidence to the inquiry indicated that the high level of regulation of both the 
457 visa program and the Seasonal Worker program is an important factor in helping 
prevent and reduce exploitation. The 457 visa program regulates minimum salary 
levels, is subject to an increasing amount of compliance monitoring, and 457 visa 
workers are generally located in higher skilled occupations. 
6.81 Nevertheless, 457 visa workers are still vulnerable to exploitation. One of the 
key factors leading to the potential for exploitation is the structural dependence of the 
457 visa worker on their sponsoring employer. This dependence was so extreme in the 
case of 457 visa workers employed by Thiess that Thiess felt emboldened to threaten 
its visa workers by inserting an illegal clause into the employment contract stating that 
if a 457 visa worker engaged with a trade union, then that would be sufficient grounds 
for terminating their employment. 
6.82 Claims that only 'rogue' employers are doing the 'wrong thing' and that 'most 
employers are doing the right thing' are hard to substantiate because the actual extent 
of non-compliance with Australian labour laws is difficult to verify. While the 
committee acknowledges that the number of 457 visa workers being exploited may be 
low compared to the Working Holiday Maker (WHM) and international student visa 
programs, the committee received evidence of higher levels of exploitation of 457 visa 
holders in certain industry sectors including construction and nursing. (The higher 
incidence of exploitation of international student visa holders in retail is covered in 
chapter 8). 
6.83 Furthermore, the quantum of underpayment involving 457 visa workers can 
be substantial. This is clear, not only from the evidence presented in this chapter, but 
also from the statistics published by the FWO. 
6.84 The recommendations in chapter 9 around compliance monitoring have 
relevance to the issue of the exploitation of 457 visa workers. However, given that 
systemic factors contribute to the special vulnerability of temporary migrant workers, 
it is pertinent to consider those structural factors that could be addressed in order to 
alleviate the precariousness of temporary migrant work. 
6.85 The ability of temporary visa workers to access the FEG was considered by 
the Senate Legal and Constitutional References Committee inquiry into the framework 
and operation of subclass 457 visas, Enterprise Migration Agreements and Regional 
Migration Agreements. That report found the omission of 457 visa workers from the 
FEG to be, 'on its face, discriminatory, given that there is no coherent policy basis 
justifying the distinction between the entitlements of local and 457 visa workers in 
such circumstances'. That report therefore recommended that the Fair Entitlement 
Guarantee Act 2012 (FEG Act) be amended to make temporary visa holders eligible 
for entitlements under the FEG. 
6.86 This inquiry had wider terms of reference than the Senate Legal and 
Constitutional References Committee inquiry in that it was directed to look at all 
temporary visa holders. The committee received evidence that many WHM and 
international student visa holders effectively work full-time and that, in one case, a 
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large number of international students were owed thousands of dollars when their 
employer went broke. 
6.87 In a situation where an the employer goes into receivership with unpaid 
liabilities to its staff, Australian citizens, permanent residents and New Zealanders 
(Special Category Visa Holders) can access payments under the Fair Entitlement 
Guarantee. But temporary visa workers are currently ineligible to access the Fair 
Entitlement Guarantee. The committee concurs with the position of the Senate Legal 
and Constitutional References Committee report on this matter and, accordingly, is of 
the view that under principles of fairness and equal treatment, this situation should be 
rectified so that temporary visa workers are afforded the same protection as Australian 
workers. 
6.88 Evidence to the committee pointed to uncertainty around the entitlements of 
temporary visa workers to workers compensation in the event of a severe workplace 
injury. The committee notes that many temporary visa holders have contributed to 
Australian society and its economy over many years. However, certain provisions 
within various workers' compensation schemes may effectively 'carve out' temporary 
visa workers, particularly if the visa worker has to return to their home country. 
6.89 As a first step, these matters require urgent clarification. The committee 
therefore recommends an audit of all workers rehabilitation and compensation 
schemes to determine whether temporary migrant workers who suffer a debilitating, 
life-long disability as the result of a workplace accident would be treated equally with 
Australian citizens or permanent residents in similar circumstances. Noting that 
workers' compensation schemes are presided over by a range of different jurisdictional 
authorities, the committee proposes a review of workers' compensation legislation 
with a view to determining the feasibility of correcting any deficiencies in the relevant 
legislation such that temporary visa workers are treated equally with Australian 
workers in similar circumstances. 
6.90 In terms of broader public policy measures, evidence to the inquiry indicated 
that migrants are at risk of having lower immunisation rates than the broader 
community and that migrants may face additional barriers in accessing immunisation 
on the basis of their temporary visa status. The committee is of the view that sensible 
public policy dictates the removal of unnecessary barriers to the implementation of 
universal childhood vaccination. In order to facilitate this goal, the committee is of the 
view that universal free vaccination should be extended to the babies and children of 
all temporary visa holders living in Australia, regardless of their visa status. 
6.91 Access to justice under the law is a fundamental principle of a liberal 
democracy. Yet a body of evidence to the committee found that temporary visa 
workers face greater difficulties in enforcing their workplace rights and accessing 
justice than permanent residents and citizens. This is due in large part to a fear that 
their visa status and, with it, any hopes of progressing through the system towards 
permanent residency, may be compromised if a temporary visa worker registers a 
complaint against their employer. 
6.92 While a combination of vulnerability and limited knowledge of workplace 
rights and the legal system are at play here, the limited rights of residency is the key 
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factor that effectively undercuts a temporary visa worker's access to pursue a legal 
remedy. In this regard, the committee concurs with the finding of the 2013 Senate 
Legal and Constitutional References Committee report that: 

…the substantive impairment of 457 visa holders in respect of seeking 
effective remedies or maintaining entitlements under workplace and 
occupational health and safety laws undermines one of the clear policy aims 
of the 457 visa program, namely that 457 visa holders receive no less 
favourable conditions than local workers. 

6.93 The committee is therefore of the view that, where required, access to a 
bridging visa to pursue a meritorious workplace claim is a necessary part of ensuring 
that temporary visa workers enjoy the same access to justice that an Australian worker 
would in similar circumstances. 
6.94 In this regard, the committee is persuaded that sufficient provisions already 
exist within the system to prevent abuse of such a temporary bridging visa with the 
pursuit of false or spurious claims. As per the Senate Legal and Constitutional 
References Committee report, the committee notes that, in addition to amendment and 
harmonisation of relevant Commonwealth and state and territory legislation and 
schemes, addressing this substantive impairment of 457 visa workers' rights may also 
require changes to the immigration program to provide adequate bridging 
arrangements to allow 457 visa workers to pursue meritorious claims under workplace 
and occupational health and safety legislation. 
Recommendation 18 
6.95 The committee recommends that the Fair Entitlements Guarantee Act 
2012 be amended to make temporary visa holders eligible for entitlements under 
the Fair Entitlements Guarantee. 
Recommendation 19 
6.96 The committee recommends that the immigration program be reviewed 
and, if necessary, amended to provide adequate bridging arrangements for all 
temporary visa holders to pursue meritorious claims under workplace and 
occupational health and safety legislation. 
Recommendation 20 
6.97 The committee recommends an audit of all workers rehabilitation and 
compensation schemes to determine whether temporary migrant workers who 
suffer a debilitating, life-long disability as the result of a workplace accident 
would be treated equally with Australian citizens or permanent residents in 
similar circumstances. The audit should also determine if a temporary migrant 
worker's entitlements would be diminished or restricted in any way if that 
worker were no longer to reside in Australia. Subject to the outcome of the audit, 
the committee recommends the government consider taking proposals to the 
Council of Australian Governments (COAG) for discussion. 
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Recommendation 21 
6.98 The committee recommends that universal free vaccination be extended 
to the babies and children of all temporary migrants living in Australia, 
irrespective of their visa status. 
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CHAPTER 7 
Wages, conditions, safety and entitlements of Working 

Holiday Maker (417 and 462) visa holders 
Introduction 
7.1 Evidence throughout this inquiry highlighted the major role of certain labour 
hire companies in the exploitation of Working Holiday Maker (WHM) (417 and 467) 
visa holders. This chapter focuses on the wages, conditions, safety and entitlements of 
WHM visa holders, including the role and prevalence of labour hire companies 
operating in both the horticulture and meat processing industries (matters relating to 
compliance and recommendations around the regulation of labour hire companies are 
covered in chapter 9). 
7.2 The chapter begins by examining the additional factors that contribute to the 
vulnerability of WHM visa holders, followed by a brief look at proposed changes to 
the tax treatment of WHMs.  
7.3 The role of labour hire companies in horticulture is then considered. The bulk 
of the chapter examines the activities of a web of labour hire companies supplying 
labour to Baiada's chicken processing sites in New South Wales (NSW). This includes 
evidence of gross exploitation from temporary visa workers themselves as well as 
insights from the report of the Fair Work Ombudsman (FWO) into these matters. 

Working Holiday Maker visa program 
7.4 Evidence from a wide range of submitters and witnesses pointed to the 
pervasive exploitation of visa holders other than 457 visa workers. The Migration 
Institute of Australia (Migration Institute) noted WHM and student visa holders were 
'consistently reported to suffer widespread exploitation in the Australian workforce'.1 
7.5 The Migration Institute pointed to demographic differences as a potential 
factor in the greater exploitation of WHM and international students compared to 457 
visa workers. The Migration Institute observed that WHMs and students are 'generally 
young, low skilled and with lower than average English language skills' and typically 
work in low skill, casual occupations. Furthermore, WHMs and students do not enjoy 
the same regulatory protections as 457 visa workers: 

They are not protected by the Temporary Skilled Migration Income 
Threshold (TSMIT) of a minimum $53 900pa as are 457 visa holders and 
they usually undertake work that is low skilled, casual or part time and in 
occupations or locations where there may be little choice of employment. 
Student and Working Holiday Visa holders are often very reliant on any 
income they can get for basic living costs. This makes them more willing to 

1  Migration Institute of Australia, Submission 40, p. 11. 
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accept jobs that do not meet legislative levels for Australian income, terms 
and conditions and safety standards.2 

7.6 The Migration Institute was critical of the requirements attached to the second 
WHM visa: 

The linking of eligibility for a second WHV to three months employment in 
regional areas in industries such as horticultural and hospitality, has 
exacerbated the problem of employer exploitation amongst this group.3 

7.7 In a similar vein, the Australian Council of Trade Unions (ACTU) 
recommended that the option of gaining a second year WHM visa should be 
abandoned because the requirements for obtaining a second year WHM visa risk 
creating the conditions for systemic abuse of backpackers.4 
7.8 By contrast, the Australian Chamber of Commerce and Industry (ACCI) 
stressed the economic benefits to Australia of the WHM scheme, in particular the 
money spent by WHMs on accommodation, transport and education. 
7.9 ACCI also remarked on the reciprocal cultural exchange between Australia 
and partner countries, and quoted the following statement from the Joint Standing 
Committee on Migration inquiry into WHMs, arguing that the sentiments remain true 
today: 

The working holiday program provides a range of cultural, social and 
economic benefits for participants and the broader community. Those 
benefits show that the program is of considerable value to Australia and 
should continue to be supported. 
Young people from overseas benefit from a working holiday by 
experiencing the Australian lifestyle and interacting with Australian people 
in a way that is likely to leave them with a much better understanding and 
appreciation of Australia than would occur if they travelled here on visitor 
visas. This contributes to their personal development and can lead to longer 
term benefits for the Australian community.5 

7.10 The committee notes, however, that in terms of the reciprocal arrangements 
between countries party to the WHM program, the FWO reported that 31 Australians 

2  Migration Institute of Australia, Submission 40, p. 11; see also Dr Joanna Howe and Professor 
Alexander Reilly, Submission 5, p. 5; . Dr Joanna Howe, Committee Hansard, 14 July 2015, 
p. 58.  

3  Migration Institute of Australia, Submission 40, p. 11. 

4  Australian Council of Trade Unions, Submission 48, p. 44. 

5  Joint Standing Committee on Migration, Working Holiday Makers: More Than Tourists, 
Parliament of the Commonwealth of Australia, August 1997, p. xv, in Australian Chamber of 
Commerce and Industry, Submission 10, p. 15. 
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were granted a Taiwanese WHM visa in 2013 compared to 15 704 Taiwanese granted 
an Australian WHM visa for the same period.6 
Changes to the tax treatment of Working Holiday Makers 
7.11 As noted in chapter 4, the committee received a body of evidence that WHM 
visa holders played an important role in the agricultural sector harvesting perishable 
goods in regional and remote Australia. 
7.12 Given WHM visa holders filled a labour supply shortage during peak season, 
the National Farmers' Federation (NFF) expressed concern about the impact that 
proposed changes to the tax treatment of WHMs would have on the future supply of 
WHMs to Australian agriculture. 
7.13 Mr Tony Maher, Deputy Chief Executive Officer of the NFF, noted that the 
2015 Commonwealth budget announced changes to the tax treatment of WHMs. 
WHM visa holders are currently treated as residents for tax purposes if they stay in 
Australia for more than six months: 

This gives them access to the tax-free threshold, the low-income tax offset 
and a lower tax rate of 19 per cent for income above the tax-free threshold 
up to $37 000.7 

7.14 But from 1 July 2016, WHMs will be treated as non-residents for tax purposes 
and will therefore be taxed at 32.5 per cent on all income. Mr Maher remarked that 
about 40 000 WHMs work on Australian farms each year earning, on average, about 
$15 000 a year in Australia (below the current tax-free threshold of $18 200).8 
7.15 Mr Maher was concerned that Australian agriculture could face severe labour 
shortages if the changed tax treatment caused a reduction in the number of WHMs 
visiting Australia. The NFF therefore proposed a compromise that would see WHMs 
taxed at of 19 per cent of their income and not be eligible for the tax-free threshold, 
and that the changed tax treatment of WHMs be 'deferred for later consideration as 
part of the federal government's broader tax reform process'.9 
7.16 Noting that WHMs 'inject more than $3.5 billion into the Australian economy 
each year', Mr Maher stated that there was a lot of concern from the business 
community that WHMs continue to work in rural and remote Australia rather than just 
congregating in major holiday destinations.10 The NFF also confirmed that it was not 

6  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 13. 

7  Mr Tony Maher, Deputy Chief Executive Officer, National Farmers' Federation, Committee 
Hansard, 5 February 2016, p. 1. 

8  Mr Tony Maher, Deputy Chief Executive Officer, National Farmers' Federation, Committee 
Hansard, 5 February 2016, p. 1. 

9  Mr Tony Maher, Deputy Chief Executive Officer, National Farmers' Federation, Committee 
Hansard, 5 February 2016, p. 1. 

10  Mr Tony Maher, Deputy Chief Executive Officer, National Farmers' Federation, Committee 
Hansard, 5 February 2016, pp 1 and 2. 
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consulted before the government announced the decision to change the tax treatment 
of WHMs.11 
7.17 The NFF provided a comparison of the comparable earnings of WHMs (in all 
industries) in Australia, New Zealand and Canada, including the hourly rates and the 
net hourly rates after tax (see Table 7.1 below). The table shows that under the 
government's proposed changes, the net hourly wage of WHMs in Australia would fall 
below the comparable rate in New Zealand. But under the NFF's proposal, the net 
hourly wage of WHMs in Australia would remain above the comparable rate in New 
Zealand. 
Table 7.1: Comparable earnings of Working Holiday Makers 

Country Australia 
(32.5%) 

Australia 
(19%) 

Canada New Zealand 

Min. hourly wage $17.29 $17.29 $10.73 $14.75 

Tax rate 32.5% 19% 15% 10.5% 

Net hourly wage $11.67 $14.03 $9.13 $13.20 
Source: National Farmers' Federation, answer to question on notice, 5 February 2016 (received 15 
February 2016). 

Exploitation of Working Holiday Maker visa workers by labour hire 
companies in the horticulture industry 
7.18 Evidence to the inquiry illustrated the different approaches growers in the 
horticulture industry used to recruit workers, and the advantages and disadvantages of 
the various methods. 
7.19 Mr David Fairweather stated that Tastensee Farms did not use labour hire 
companies, and instead did all their hiring directly via a web page. Mrs Laura Wells 
from Tastensee Farms said she used a Facebook page with about 2500 followers to 
recruit workers.12 
7.20 Ms Donna Mogg from Growcom, the peak industry body for fruit and 
vegetable growers in Queensland, pointed out that difficulties arise when workers do 
not show up for work. Many growers were therefore tempted to use a labour hire 
company because the labour hire company takes responsibility for ensuring that 
workers arrive for their shifts.13 

11  National Farmers' Federation, answer to question on notice, 5 February 2016 (received 
15 February 2016). 

12  Mr David Fairweather, Tastensee Farms, Committee Hansard, 12 June 2015, pp 22–23; Mrs 
Laura Wells, Tastensee Farms, Committee Hansard, 12 June 2015, pp 22–23. 

13  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 23. 
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7.21 However, Ms Mogg disputed the assertion that the exploitation of temporary 
visa workers was as widespread as the media seemed to suggest: 

I say that because we deliver a full and comprehensive industrial relations 
advisory service through Growcom, and I would average around 300 calls 
from growers every year. These are growers calling me to find out what 
they need to do to be in compliance, what their obligations to employees are 
and how they better engage with skilling, with local communities, with 
local employment coordinators. This is how we know that not every grower 
in this state, let alone in this country, behaves in this way.14 

7.22 Nevertheless, Ms Mogg acknowledged that reports of underpayment, 
exploitation and abuse of visa workers in horticulture 'are a matter of great concern' to 
the industry and to many growers. She also confirmed 'there are a lot' of 'fly-by-night 
phoenix operators' and that they are very difficult to track down:15 

And we do believe that it is the labour hire contractors, particularly recent 
entrants to the industry—the dodgy ones from overseas, I guess—who are 
causing the significant majority of these problems.16 

7.23 Mr Guy Gaeta, a NSW orchardist, asserted that problems of non-payment and 
mistreatment of 417 visa workers in the agriculture sector were associated exclusively 
with labour hire companies: 

…I represent the New South Wales Cherry Growers Association—I am in 
the committee—and I am a delegate to NSW Farmers, and the only 
problem I have ever, ever seen with backpackers, with people not getting 
paid or being mistreated, is with people that work for contractors.17 

7.24 Mr George Robertson, an organiser with the National Union of Workers 
(NUW) stated that the conditions around the granting of a second year WHM visa 
render 417 visa workers vulnerable to exploitation, particularly by labour hire 
contractors: 

But there are a variety of potential problems that can arise from relying on a 
particular contractor in order to apply for a second visa. We have heard 
stories from members about contractors saying you have to work for free 
for X amount of time in order to get a second visa, or you have to provide 
sexual favours in order to receive a second visa. That puts workers in a 
vulnerable position where their continued presence in the country and their 

14  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 19. 

15  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 23. 

16  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 19. 

17  Mr Guy Gaeta, Committee Hansard, 26 June 2015, p. 36. 
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ability to work and receive a second visa is contingent on whether they 
agree with those terms that are provided by the contractors.18 

7.25 Ms Sherry Huang, a former horticulture worker from Taiwan and now an 
organiser with the NUW, explained the mode of operation of a labour hire company. 
Typically, the owner of a labour hire company in Australia would set up a labour hire 
company in Taiwan and then source all the workers from Taiwan. The labour hire 
agency would charge 417 visa holders a fee of several thousand dollars to arrange 
flights, accommodation, transport, and a job.19 
7.26 Ms Lin Pei (Winnie) Yao heard about a job vacancy at Covino Farms through 
a friend and was employed to work there by a labour hire company. She worked as a 
casual six days a week for 10 or 11 hours a day at $14 an hour, with a break and 
lunch.20 Mr Robertson noted the Horticulture Award contains no penalty rates for 
casual workers and imposes no restrictions on the hours worked by casuals. However, 
Ms Yao was still paid substantially less than the award rate of $21.08 an hour.21 
7.27 Ms Yao never met or spoke to the head contractor from the labour hire 
company and never knew the company name. The only contact was by text.22 
Furthermore, Ms Yao did not receive a payslip, just an envelope with cash inside. The 
hours and amount were written on the back of the envelope. Ms Yao paid no tax. Mr 
Robertson clarified that 'workers must be provided with a pay slip that indicates how 
much they are receiving, how many hours they have worked, their superannuation and 
their taxation'. He also noted that in the poultry processing sector, such cases had been 
referred to the Australian Tax Office (ATO).23 
7.28 Ms Huang confirmed that, in her experience, many 417 visa workers had no 
idea about the taxation arrangements in Australia, or indeed that they were not paying 
tax: 

I can only tell you my experience. I applied for the 417 back in 2010. I just 
applied online. The working conditions or working regulations are all on 
the Immigration website, which is all English. The backpackers especially 
have no idea whatsoever. In terms of talking about a tax issue, they 
probably come over here and just want to travel a little bit, earn some extra 

18  Mr George Robertson, union organiser, National Union of Workers, Committee Hansard, 
18 May 2015, p. 17. 

19  Ms Sherry Huang, previous worker and union organiser, National Union of Workers, 
Committee Hansard, 18 May 2015, pp 16–17. 

20  Ms Lin Pei (Winnie) Yao, worker, National Union of Workers, Committee Hansard, 18 May 
2015, p. 18. 

21  Mr George Robertson, union organiser, National Union of Workers, Committee Hansard, 
18 May 2015, pp 18 and 27. 

22  Ms Lin Pei (Winnie) Yao, worker, National Union of Workers, Committee Hansard, 18 May 
2015, pp 19–20. 

23  Ms Lin Pei (Winnie) Yao, worker, National Union of Workers, Committee Hansard, 18 May 
2015, p. 18; Mr George Robertson, union organiser, National Union of Workers, Committee 
Hansard, 18 May 2015, p. 18. 
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money. So they have no idea. Her friend told her, 'Hey, you can find a job 
this way,' so she just dialled the number and texted the labour-hire company 
saying, 'Hey, I need a job.' Even a worker said to me: 'It is the end of the 
financial year. How am I going to do the tax?' So they have no idea they are 
not paying tax either.24 

7.29 The head contractor from the labour hire company organised the 
accommodation, typically a two or three bedroom house, with two or three 
backpackers sleeping in each room. Ms Yao stated that all the backpackers in her 
house paid $105 a week in rent each.25 
7.30 Empirical fieldwork research conducted in 2013 and 2014 across Victoria 
(Bendigo, Maffra, and Mildura), Tasmania and the Northern Territory by Dr Elsa 
Underhill and Professor Malcolm Rimmer, from Deakin University and La Trobe 
University respectively, found that WHM visa workers experience significant 
vulnerability in the harvesting sector in Australia and below award average hourly 
rates of pay. The level of vulnerability was intensified when WHM visa workers were 
employed by a labour hire company rather than employed directly by the grower.26 
7.31 Dr Underhill and Professor Rimmer found WHM visa workers experienced 
'very low rates of pay when paid piece rates' and that this situation was 'exacerbated 
by the Horticultural Award clause on piece rates which refers to 'the average 
competent worker'. As a consequence of this clause, it was found that growers and 
contractors are able to pay piece rates that do not allow the average competent worker 
to earn an amount which approximates that set out in the award. Dr Underhill and 
Professor Rimmer therefore recommended: 

Replicating the British system of providing a specified floor, equal to the 
minimum hourly rate of pay, would overcome the intense exploitation 
experienced by piece workers in horticulture.27 

7.32 Furthermore, the pressures imposed on WHM visa workers by the piece rate 
system led to 'a level of work intensification' that enhanced the risk of workplace 
injury and led to a 'low level but constant exposure to injury'. At the same time, the 
research found visa workers did 'not receive adequate information and training about 
the health and safety risks which they are likely to encounter at work'.28 
The role of industry associations in combatting rogue labour hire companies 
7.33 Ms Mogg suggested that dealing with a growing number of rogue labour hire 
contractors required collaboration between industry and the FWO in order to ensure 

24  Ms Sherry Huang, previous worker and union organiser, National Union of Workers, 
Committee Hansard, 18 May 2015, p. 28. 

25  Ms Lin Pei (Winnie) Yao, worker, National Union of Workers, Committee Hansard, 18 May 
2015, p. 19. 

26  Dr Elsa Underhill, Submission 42, p. 2. 

27  Dr Elsa Underhill, Submission 42, p. 2. 

28  Dr Elsa Underhill, Submission 42, p. 2. 
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that the regulation of the contract labour hire industry is adequately enforced (this is 
covered in greater depth in chapter 9). However, Ms Mogg also recognised the need 
for industry to work with employers in terms of advising employers about their 
compliance obligations, and advising employers 'not to deal with dodgy operators'.29 
7.34 In this regard, Growcom had provided advice and support to employers in the 
Queensland horticulture sector over a number of years. This included workplace 
relations advice, specific resources to assist employers to meet their compliance 
obligations, regular training and seminars, and information on workforce development 
and planning.30 
7.35 The South Australian Wine Industry Association played a similar role in 
running education and training programs for employers so that they understand their 
obligations in terms of workplace and migration law.31 

Exploitation of Working Holiday Maker visa workers by labour hire 
companies in the meat processing industry 
7.36 Evidence to the inquiry from the FWO, the Australasian Meat Industry 
Employees' Union (AMIEU), and several 417 visa workers themselves, detailed the 
extensive exploitation of 417 visa workers at meat processing plants in Queensland, 
NSW and South Australia (SA). In this regard, the committee notes the Four Corners 
program in May 2015 revealed the exploitation of 417 visa workers at a Baiada 
poultry processing plant in SA.32 
7.37 The evidence outlined a litany of activities, many of them illegal, including 
below-award wages, non-payment of entitlements under the law, coercion and threats 
against union members, substandard and illegal living conditions in accommodation 
provided by labour hire contractors, health and safety conditions, as well as the labour 
hire business model. 
7.38 At the public hearing in Brisbane, Mr Warren Earle, a Branch Organiser for 
the AMIEU (Queensland), described what had occurred at the Primo Smallgoods 
(Hans Continental Smallgoods) site at Wacol near Ipswich. The site opened in late 
2012 and is the largest smallgoods plant in Australia.33 
7.39 Primo Smallgoods dealt with a labour hire firm called B&E Poultry Holdings 
that was itself a parent company to subsidiary companies. Mr Earle stated that at the 

29  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 19. 

30  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, pp 19–20. 

31  Mr Brian Smedley, Chief Executive, South Australian Wine Industry Association, Committee 
Hansard, 14 July 2015, pp 3–4. 

32  Caro Meldrum-Hanna and Ali Russell, 'Slaving Away: The dirty secrets behind Australia's 
fresh food', Four Corners, Australian Broadcasting Corporation, broadcast 4 May 2015. 

33  Mr Warren Earle, Branch Organiser, Australasian Meat Industry Employees' Union 
(Queensland), Committee Hansard, 12 June 2015, pp 14–15. 
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time, the Korean workers on 417 visas got pay slips from two different companies, 
Best Link Management and Bayer Management. The pay slips showed the Korean 
visa workers were getting between $1 and $3.50 less than the award rate and 'were not 
getting paid any overtime, shift penalties or weekend penalties'.34 
7.40 During this time, approximately 140 Korean 417 visa workers joined the 
AMIEU. The AMIEU followed up on the underpayments and secured a six figure sum 
in back pay plus superannuation for the Korean workers.35 
7.41 However, the labour hire company was monitoring the activities of the 
Korean visa workers and a representative also sent text messages to the Korean 
workers threatening them that they would lose their jobs if they spoke to the union. 
Over the next 6 to 12 months, the Korean workers were replaced with Taiwanese 
workers on 417 visas. The AMIEU has been informed that the Taiwanese visa 
workers have also been threatened that they will lose their jobs if they approach the 
union.36 
7.42 It also appears that the subsidiary labour hire firms are circumventing the 
rules that prevent a 417 visa worker from working for more than six months for any 
one employer by simply transferring employees from the books of one labour hire 
company to the other one.37 
International labour hire networks 
7.43 At the public hearing in Sydney, the committee heard from Mr Grant 
Courtney, Branch Secretary of the AMIEU (Newcastle and Northern NSW Branch), 
Mr Hoi Ian Tam, International Liaison Officer with the AMIEU, and three 417 visa 
workers, Miss Chiung-Yun Chang, Miss Chi Ying Kwan, and Mr Chun Yat Wong. 
7.44 Mr Wong recounted that in Hong Kong, he and Miss Kwan had seen an 
advertisement on Facebook for work at Baiada in Australia. Mr Wong and Ms Kwan 
were subsequently contracted by the labour hire company, NTD Poultry Pty Ltd 
(NTD Poultry), to work at the Baiada chicken processing plant in Beresfield, 
northwest of Newcastle. NTD Poultry is part of the multi-layered web of labour 

34  Mr Warren Earle, Branch Organiser, Australasian Meat Industry Employees' Union 
(Queensland), Committee Hansard, 12 June 2015, p. 15. 

35  Mr Warren Earle, Branch Organiser, Australasian Meat Industry Employees' Union 
(Queensland), Committee Hansard, 12 June 2015, p. 15. 

36  Mr Warren Earle, Branch Organiser, Australasian Meat Industry Employees' Union 
(Queensland), Committee Hansard, 12 June 2015, p. 15. 

37  Mr Warren Earle, Branch Organiser, Australasian Meat Industry Employees' Union 
(Queensland), Committee Hansard, 12 June 2015, p. 15. 
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contracting firms that supplied workers to the Baiada processing plants in NSW (see 
Figure 7.1 later in this chapter).38 
7.45 The AMIEU also tabled evidence documenting the role played by 
international labour hire agencies in the exploitation of 417 visa workers. For 
example, agencies in Taiwan such as Interisland and OZGOGO will help labour hire 
companies in Australia such as AWX Pty Ltd (AWX) and Scottwell International to 
recruit workers.39 
7.46 Mr Tam stated that agencies in Taiwan charges workers in Taiwan up to 
$3000 to organise a job in the meatworks in Australia. However, the workers often 
report they have to wait a long time to get a job in Australia and still have to pay rent 
to the Australian labour hire company: 

Basically, lots of agencies from Taiwan help the labour hire company in 
Australia—such as AWX and Scottwell International in Australia—to 
recruit workers. This agency from Taiwan requests workers in Taiwan to 
pay up to $3000 Australian in order to get a job in the Australian meat 
industry. They arrange all the things for the workers like accommodation, 
induction and other things. But most of the workers say they cannot get a 
job and they need to wait a long time, probably two to three months, until 
they get a chance to be inducted. In this time, the workers also need to pay 
rent to the labour hire agency. So before they start work, they have already 
paid A$6000 for this purpose.40 

7.47 Miss Chang confirmed that even after paying $3000 in Taiwan and then 
having to wait before they can begin induction training, many of her friends also had 
to pay an agent called Tim another $1000 to $2000 to work in a meat factory. Mr Tam 
noted that Tim works for AWX, so the union believed that AWX also collects that 
money.41 
7.48 The AMIEU provided further documents to support the evidence given by the 
witnesses. Tabled document 12 is a Chinese contract issued in Taiwan by a Taiwanese 
labour hire company with links to Scottwell International. It offers two job vacancies, 

38  Mr Chun Yat Wong, Committee Hansard, 26 June 2015, p. 12; Mr Grant Courtney, Branch 
Secretary, Australasian Meat Industry Employees' Union (Newcastle and Northern NSW) 
Committee Hansard, 26 June 2015, p. 13; see also Fair Work Ombudsman, A report on the Fair 
Work Ombudsman's Inquiry into the labour procurement arrangements of the Baiada Group in 
New South Wales, Commonwealth of Australia, June 2015. 

39  Australasian Meat Industry Employees' Union, Tabled Document 3, Sydney, 26 June 2015, 
available at 
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employme
nt/temporary_work_visa/Additional_Documents; see also Committee Hansard, 26 June 2015, 
p. 20. 

40  Mr Hoi Ian Tam, International Liaison Officer, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW), Committee Hansard, 26 June 2015, p. 20. 

41  Miss Chiung-Yun Chang, Committee Hansard, 26 June 2015, p. 20; Mr Hoi Ian Tam, 
International Liaison Officer, Australasian Meat Industry Employees' Union (Newcastle and 
Northern NSW), Committee Hansard, 26 June 2015, p. 20. 
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one at an Adelaide beef factory and the other at a Sydney beef factory. The fees are in 
in New Taiwanese Dollars (NTD). The contract fee and overseas fee total NTD 
$65 000, or just over AUD$2800. In addition, there is a jobs bond of AUD$600. The 
pay rates are $18.10 to $21.70, with overtime paid at the same rates. The period of 
work is one year, and accommodation is $80 to $100 a week with a two week bond.42 
7.49 Tabled document 9 included three Chinese language documents. The first 
offered a seminar about working holidays by Australian labour hire company AWX 
and Taiwanese labour hire company Interisland. The second offered a package of 
meatworks jobs arranged Interisland and AWX for 417 visa workers. The package 
required workers to pay NTD $15 000 and AUD$150 a week for rent, AUD$30 for 
food and AUD$150 for transportation. The third, by Taiwanese company OZGOGO 
with links to Australian labour hire company Scottwell International, advertised jobs 
for $18 an hour in a meatworks in Murray Bridge, SA.43 
Illegal training wages 
7.50 The committee heard evidence that once the visa workers had arrived in 
Australia, the labour hire company exploited them over the conduct and payment of 
training prior to their being granted employment in the meat industry. 
7.51 As background, Mr Courtney described the long-standing training system in 
the meat industry: 

We have a very good training system called the Meat Industry Training 
Advisory Council [MINTRAC], which the union and the employer 
association established about 25 years ago. Most of the people who work in 
our industry go through a certificate II in MINTRAC for that purpose, to 
give them the food safety competencies and also the standard occupational 
health and safety requirements in the position.44 

7.52 A certificate II must be designed and accredited to adhere to the specifications 
of the Australian Qualifications Framework and any government accreditation 
standards for vocational education and training. The purpose of a certificate II is to 
qualify individuals to undertake mainly routine work and as a pathway to further 
learning.45 
7.53 By contrast, Mr Courtney said that what the 417 visa workers were put 
through had 'nothing to do with training'.46 Miss Chang described the four week 

42  Australasian Meat Industry Employees' Union, Tabled Document 12, Sydney, 26 June 2015. 

43  Australasian Meat Industry Employees' Union, Tabled Document 9, Sydney, 26 June 2015. 

44  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 17. 

45  Australian Qualifications Framework, AQF specification for the Certificate II, Second edition, 
January 2013, available at http://www.aqf.edu.au/wp-
content/uploads/2013/05/4AQF_Certificate-II.pdf 

46  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 17. 
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'training' organised by the labour hire company, AWX. A series of standard AWX 
forms tabled by the AMIEU laid out the evidence on the extent of the deception 
involved in the AWX training program.47 
7.54 One week prior to commencing training, Miss Chang had to pay a $300 up-
front fee to AWX. The AWX timesheet states that the worker will be paid for one 
day's work each week, which will be a total of 9.5 hours at $21.08 an hour for a total 
of $200.26 per week before tax. There is also a clause in the contract stating: 

Your wage for the 4th week will be held and paid with your first week's 
salary after commencing employment on an AWX site.48 

7.55 But the training documents only wore the appearance of legality. In reality, 
the visa workers worked 50 to 60 hours a week at A. & A. Reid Enterprise Pty Ltd, 
trading as Reid Meats in Western Sydney, not the 9.5 hours on the timesheet. Miss 
Chang stated that the visa workers started their training shift at 6.00am and finished at 
3.00pm, but often worked overtime until 4.00pm or 5.00pm. Likewise on the evening 
shift, they started at 3.00pm and would finish at 1.00am or 2.00am, a ten or eleven 
hour shift.49 
7.56 To add insult to injury, however, once the trainee commenced employment, 
the training wages were deducted from the employee's wages in eight weekly 
instalments of $100: 

After your training is complete and your employment commences with 
AWZ; $100 per week will be deducted from your wages for a total of 8 
weeks to cover the remaining training costs.50 

7.57 Mr Tam explained that, in effect, the visa workers did four weeks of unpaid 
work of up 60 hours per week: 

For three to five weeks. 'You will still get paid $200 a week as a living 
allowance.' It is for their rent, but the pay slip shows the wrong working 
hours. Basically, they worked for 50 or 60 hours per week, but the pay slip 
only shows nine hours per week and it makes it look legal. Also, after the 
workers, like Amy, get a job start at an abattoir, this $200 per week will be 
deducted back by AWX, so actually it is no pay.51 

Below award wage rates and long hours  
7.58 The wages the 417 visa workers at the Baiada site in Beresfield were getting 
were well below award rates. Mr Wong stated that the hourly rate was 'close to $12' an 

47  Australasian Meat Industry Employees' Union, Tabled Document 2, Sydney, 26 June 2015; see 
also Committee Hansard, 26 June 2015, pp 16–19. 

48  Australasian Meat Industry Employees' Union, Tabled Document 2, Sydney, 26 June 2015. 

49  Miss Chiung-Yun Chang, Committee Hansard, 26 June 2015, p. 18. 

50  Australasian Meat Industry Employees' Union, Tabled Document 2, Sydney, 26 June 2015. 

51  Mr Hoi Ian Tam, International Liaison Officer, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW), Committee Hansard, 26 June 2015, p. 18. 
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hour, with a maximum of $15 an hour over the past half-year. Mr Wong said the rate 
cannot be given with certainty because 'it is counted by kilogram; it is not by hours'.52 
7.59 Mr Tam said the workers have been unable to get the information that would 
allow them to work out their wage calculations: 

Every time when the workers want to ask how much they can pay and how 
that amount is calculated, the contractor will explain that we will calculate 
as a team how much production by kilogram as a formula, and formulate 
that amount of money, which is like 0.32 per cent of the whole production, 
for which you can get this money. Actually they have no idea how much 
they produce and how to calculate the actual amount, and they cannot get 
the answer.53 

7.60 Miss Kwan also explained that although the same formula was used for male 
and female employees, the women were paid less than the men because they were 
doing different work: 

Boys can get more than a woman. Maybe $0.50 to $1. 
… 
Because the girls are only packing or labouring and the boys will move the 
meat or do some harder work.54 

7.61 The 417 visa workers at the Baiada Beresfield site worked long hours. The 
minimum hours worked were 12 hours every day, with an overnight Saturday/Sunday 
shift of up to 18 hours: 

The minimum was 12 hours every day. 
… 
The longest was on Saturday until Sunday. The hours were very long. One 
time we started at 5 pm on Saturday and worked until 11 am on Sunday. 
This is a long day.55 

7.62 Furthermore, visa workers did not always get designated breaks. Rather, meal 
breaks were dependent on the urgency of the orders to be completed, with a toilet 
break being the only respite: 

It is urgent to finish. We will maybe work seven hours with no break and 
when you finish the job you will be off duty. But there was no break. 
… 
Because I am late shift staff we must be finished all orders before we can go 
home. If they were urgent there may be no break for us—only toilet 
breaks.56 

52  Mr Chun Yat Wong, Committee Hansard, 26 June 2015, p. 12. 

53  Mr Hoi Ian Tam, International Liaison Officer, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW), Committee Hansard, 26 June 2015, p. 12. 

54  Miss Chi Ying Kwan, Committee Hansard, 26 June 2015, p. 12. 

55  Mr Chun Yat Wong, Committee Hansard, 26 June 2015, p. 13. 
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7.63 In addition to the long hours, the entire shift was spent in a processing plant 
where the average temperature was between three to five degrees celsius with short 
periods of minus 20 degrees celsius in the blast room.57 
7.64 Mr Wong raised concerns about workplace health and safety and the pressures 
placed on staff to return to work despite suffering work-related injuries: 

I hurt my neck from the working hours, but they just give me two days off 
to rest. After that my boss needed me to go back to work, because they said 
there was not enough manpower. My section has only two guys to handle it. 
When I had a break no-one covered my job. So there was a request that I go 
back to work.58 

7.65 Ms Chang stated that her training contact had a rate of $21 an hour. However, 
when she started her employment at the Teys abattoir in Wagga Wagga, AWX told 
her the salary started at $16 to $17 an hour: 

They told me there was an apprenticeship in Wagga Wagga, but the salary 
starts at $16 or $17 per hour. In our training course contract we were 
already on $21 per hour. If you do not want that and you cannot accept that, 
you are just waiting a long time. We do not have a choice. You just start at 
$16 or $17.59 

7.66 Mr Courtney clarified that $16.86 per hour is the entry level rate under the 
award, but that 'no-one in the meat industry generally gets paid the entry-level rate if 
they have skills'.60 
'Voluntary overtime' agreements 
7.67 The AMIEU also tabled a standard AWX form that sets out a 'voluntary 
overtime' agreement between AWX and an employee. Attached to the document was a 
wage slip for the first week of February 2015. The wage slip showed a worker at 
George Weston Foods Ltd (trading as Don KRC) in Castlemaine Victoria worked 38 
hours at $16.86 per hour and worked an additional 10.25 hours (over 38 hours) at 
$16.86 per hour.61 Mr Courtney stated that paying $16.86 per hour for overtime hours 
clearly breached the Fair Work Act 2009 (FW Act) and the award.62 

56  Miss Chi Ying Kwan, Committee Hansard, 26 June 2015, p. 13. 

57  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 13. 

58  Mr Chun Yat Wong, Committee Hansard, 26 June 2015, p. 13. 

59  Miss Chiung-Yun Chang, Committee Hansard, 26 June 2015, p. 19. 

60  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 18. 

61  Australasian Meat Industry Employees' Union, Tabled Document 3, Sydney, 26 June 2015; see 
also Committee Hansard, 26 June 2015, pp 17–18. 

62  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 18. 
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7.68 Mr Courtney expressed disappointment that AWX 'were conducting 
themselves the way some of these other sham contracting agencies were', particularly 
with regard to the four weeks unpaid training at Reid Meats and the overtime hours 
paid at normal rates. Mr Courtney was unsure of AWX's motivation and whether it 
was 'a drive to the bottom' or a necessity to compete with sham contractors and illegal 
phoenix operators in the labour hire sphere.63 
7.69 Nevertheless, Mr Courtney noted that AWX was the largest supplier of labour 
to Teys Cargill Australia and that 'large companies like Teys are engaging labour 
indirectly for the purpose of undermining enterprise agreements. We can have the best 
agreement in the world, but it is not worth the paper it is written on'.64 
Fake timesheets and no payslips 
7.70 Mr Wong also provided the committee with evidence of fake timesheets 
produced by the labour hire company NTD Poultry to satisfy new requirements from 
Baiada. Sheet 2 of Tabled Document 7 shows the signed Time and Attendance Record 
for the tray pack night shift on 3 June 2015. According to the Time and Attendance 
Record, the workers started at 5.00pm and finished at either 10.00pm or 4.00am, a 
maximum shift of 11 hours. However, NTD Poultry also kept an actual record of their 
workers hours in order to pay them. Sheet 1 of Tabled Document 7 is the true record. 
It shows worker 56 (Mr Wong) actually worked from 5.00pm until 8.00am, a shift of 
15 hours: 

The reason I needed to take this photo is it was very difficult—very 
important for the company—and now you can see. No. 1 is the true hours 
timetable. They just follow this one. How many hours they pay their staff. 
So this one is the real one. 
… 
This No. 2 document they started 8 June, because they got the order from 
Baiada that they needed to do this timetable for Baiada. The first time, I 
asked what the reason for the paperwork was, but they did not answer me. 
They needed our signature first, and then after you can see the start time 
and the finish time. The finish time is empty, and it is clean when we sign 
it. We sign it before. So that means that, after we sign it, they can write 
whatever they want. Also, after three days I asked, 'Why do we need to sign 
this before?' I thought maybe there was a law or something—we make 
mistakes; we get trouble. They answered me: 'This one is for Baiada. Also, 
does not write down for more than 12 hours for this paper.' So this is the 
fake hours.65 

63  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 18. 

64  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 19. 

65  Australasian Meat Industry Employees' Union, Tabled Document 7, Sydney, 26 June 2015; Mr 
Chun Yat Wong, Committee Hansard, 26 June 2015, p. 22. 
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7.71 Miss Kwan and Mr Wong also explained that they never got a payslip from 
NTD Poultry, just an envelope with cash inside. AMIEU Tabled Document 8 shows 
that on the back of the envelope were the employee number, the date, a kilogram 
figure, and a total pay amount.66 
Local workers unable to secure enough hours 
7.72 There were marked differences not only in the pay that 417 visa workers 
received compared to local workers, but also in the hours that they worked. Mr Tam 
explained that many of the local workers were not able to get direct employment and 
instead had to get work through a labour hire company. However, the local workers 
paid at about $27 an hour could only get 16 to 20 hours work a week when they 
actually wanted full-time work of 38 hours a week. By contrast, the 417 visa workers 
had to work 60 or even 80 or 90 hours a week when they only wanted 45 hours work a 
week. The 417 visa workers are paid only $12 to $15 an hour, whereas the local 
workers are paid correctly.67 
7.73 For example, page four of Tabled Document 6 shows three 417 visa workers 
at the Baiada plant employed by NTD Poultry worked 93 hours in the week at $12.50 
an hour when they were expecting 40 hours a week. By contrast, page one shows four 
local workers paid at $26.46 an hour only getting 21 to 24 hours a week when they 
were expecting 38 to 40 hours a week.68 
7.74 The committee was keen to understand the role that supermarkets play in this 
system. Mr Courtney explained that the minimum wage in the meat processing sector 
was low compared to other industries, with the average rate for a labourer in the 
industry of between $32 000 and $37 000 a year. And yet, employers such as Baiada 
have repeatedly told the union that the supermarket chains dominate the market and 
can therefore determine the price and they are driving down prices even further.69 
Substandard accommodation provided by labour hire contractors 
7.75 Mr Ian McLauchlan, a Branch Organiser for the AMIEU (Queensland), 
described the atrocious living conditions of 417 visa workers employed at 
Wallangarra Meats on the NSW-Queensland border. At the former Wallangarra hotel, 
now backpacker accommodation, the showers did not work and there were up to four 
417 visa workers in small rooms. Elsewhere in Wallangarra, ten 417 visa workers paid 
the labour hire company $120 each a week to live in an old home. They were not 

66  Australasian Meat Industry Employees' Union, Tabled Document 8, Sydney, 26 June 2015; Mr 
Chun Yat Wong, Committee Hansard, 26 June 2015, pp 22–23; Miss Chi Ying Kwan, 
Committee Hansard, 26 June 2015, pp 22–23. 

67  Mr Hoi Ian Tam, International Liaison Officer, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW), Committee Hansard, 26 June 2015, p. 22. 

68  Australasian Meat Industry Employees' Union, Tabled Document 6, Sydney, 26 June 2015. 

69  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 20. 
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allowed to use the heating in winter, the bedding was on the floor, there was no 
kitchen table, and they had to set up a rice cooker on boxes.70 
7.76 The 417 visa workers in NSW experienced similar conditions in their 
accommodation. Miss Chang also had to pay $120 rent per week for a room she 
shared with two other people. Another flatmate had to sleep in the living room. The 
property owner dealt with AWX.71 The AMIEU tabled photographs of the crowded 
slum-like conditions of visa worker accommodation provided by labour hire 
contractors.72 
Picture 7.1: Accommodation for 417 visa holders employed in NSW meatworks 

 
Source: Australasian Meat Industry Employees' Union, Tabled Document 4, Sydney, 26 June 2015. 

7.77 Evidence gathered by the FWO during their investigation of Baiada supported 
the accounts provided by 417 workers and the unions regarding the benefits that 
labour hire contractors derived from exploiting temporary visa workers over their 
accommodation. The FWO calculated that the potential annual rental income accruing 
to a labour hire contractor from temporary visa worker accommodation is substantial. 
For example, one overcrowded Beresfield property was found to have sleeping 

70  Mr Ian McLauchlan, Branch Organiser, Australasian Meat Industry Employees' Union 
(Queensland), Committee Hansard, 12 June 2015, p. 17. 

71  Miss Chiung-Yun Chang, Committee Hansard, 26 June 2015, p. 19. 

72  Australasian Meat Industry Employees' Union, Tabled Document 9 and tabled document 12, 
Sydney, 26 June 2015. 
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accommodation for 21 visa workers employed at the Beresfield plant. The FWO 
observed: 

Based on 20 people paying $100 per week, the potential rental income for 
this property is over $100,000 per year.73 

7.78 The FWO also documented another case of overcrowded accommodation that 
benefitted the labour hire contractor at the Baiada Beresfield site: 

Thirty workers engaged within the Pham Poultry supply chain were housed 
in a six bedroom house with two bathrooms, with the supervisor having one 
bedroom for her exclusive use. Each worker was required to pay $100 per 
week, deducted from their wages.74 

7.79 In addition, the FWO found there were no written agreements in relation to 
the deductions for rent from the wages of the visa workers. The FWO noted that 
deductions for rent are not permitted under the FW Act if the requirement is deemed 
unreasonable: 

Subsection 325(1) of the FW Act provides that 'an employer must not 
directly or indirectly require an employee to spend any part of an amount 
payable to the employee in relation to the performance of work if the 
requirement is unreasonable in the circumstances'. 
Subsection 326(1) provides that a term of a contract permitting a deduction 
has no effect to the extent that the deduction is 'directly or indirectly for the 
benefit of the employer' and 'unreasonable in the circumstances'.75 

Visa manipulation 
7.80 The AMIEU also tabled a document they said indicated the manipulation of 
the visa system by labour hire agencies both in overseas countries and within 
Australia. The alleged scam involved charging 417 visa workers a large fee to access a 
protection visa application in order for the worker to gain another 18 months' work in 
a meatworks in Australia, all the while knowing that the application would eventually 
fail: 

…one of the main concerns that we have at the moment with the visa 
system is the manipulation of the visas across the refugee visa, the 417 visa 
and, in turn, the bridging visa and student visas. Clearly the ability for 
foreign visitors to apply for a protection visa when they arrive in Australia 
is a bit of a scam at the moment, the way I see it, because they are being 

73  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 13. 

74  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 20. 

75  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 20. 
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advised by certain people within Australia and also within their home 
countries on how to access continuous work in Australia unlawfully. One of 
our main concerns with that is that holders of 417 visas in particular have to 
pay, and are being requested to pay, up to $7000 to buy another right to stay 
in Australia, and that is about applying for a protection visa or refugee visa. 
Of course, once they apply for that visa, they are then given a window of up 
to 18 months for that visa to be accepted, knowing that that visa will not be 
accepted. We have had a range of members that have contacted us—in 
particular from the Baiada Beresfield site—that have highlighted what they 
have paid, and in some cases it is up to $7000. In turn, if they want to make 
an application for a protection visa, it is a $35 application. So they are 
clearly being exploited (1) by the advisers in Australia that are providing 
this information and (2) by certain labour agents in their home countries 
milking the system and making sure they take as much money off these 
workers as they can.76 

Approach taken by the AMIEU to resolving complaints 
7.81 The committee questioned the AMIEU over the approach it has taken to 
resolving complaints from workers and about the relationship that it has with 
employers in the industry.77 
7.82 Mr Courtney was very clear that the AMIEU looked to work cooperatively 
with employers and certainly would not 'name and shame' an employer, firstly, 
because the union had a good agreement with the employer and, secondly, because 
damage to a company's reputation would be counter-productive in terms of the 
ongoing employment and welfare of the workers that they represent. Mr Courtney 
stated the issue was not the agreement that the union had negotiated with the 
company, but the inequitable treatment of the contracted labour at Baiada: 

But, in the discussions that we have had with all of the employers, 
particularly Baiada, where we represent over 1000 people in New South 
Wales, we have been very up-front with them. We provided the company 
with the evidence that we have provided to the Fair Work Ombudsman. We 
have been very open with them. We have not tried to hoodwink them. We 
have not attacked them publicly. What we have done is expressed our 
concerns about the contracting companies they are engaging, especially 
when we have the best enterprise agreement rate and the highest union rates 
in Australia at the Beresfield site. We can have the highest rates, at $26.50 
entry level, but then you have cases like Skye's and Gypsy's, where they are 
getting paid $11.50 and $12.50 on the same site. It is the inequity issue that 
we have major concerns about. 
… 

76  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 11; Australasian Meat 
Industry Employees' Union, Tabled Document 13, Sydney, 26 June 2015. 

77  Senator McKenzie, Proof Committee Hansard, 26 June 2015, pp 14–15. 
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We have been pressing that point with the employers directly, because the 
last thing we want to do is put fear into the community about buying the 
product. We have the welfare of our 600-strong workforce to think of, as 
well as the good name of the company, we believe—because we have a 
good agreement with the company. The problem that we have is those 
contracted service arrangements that we are not privy to, and the only time 
that we can express an opinion with the company is when we provide them 
with the information. They know what the issues are. We do not just pull 
them out of the sky. There are 700 at one particular site at the moment that I 
say are all being grossly underpaid and treated inequitably.78 

7.83 In terms of the scale of exploitation, since 2012 Mr Courtney noted that the 
AMIEU estimated 417 visa workers were owed $1.26 million in underpayments. With 
one labour hire company, Pham Poultry, the AMIEU provided evidence to the FWO 
that 32 workers were owed $434 000.79 
7.84 Since 2011, Mr Courtney indicated that the AMIEU notified the FWO about 
visa worker exploitation on most occasions (about 70 per cent). The AMIEU pursued 
the rest of the cases directly through the courts.80 
7.85 However, Mr Courtney also set out two major difficulties in pursuing court 
proceedings. First, visa workers only have a limited time in Australia, and second, 
companies liquidate as soon as they become aware of any proceedings against them: 

Because of the time constraints in relation to pursuing legal proceedings 
and dealing with 417 backpackers—most of the claims are from 
backpackers—by the time the matters get before the courts the person is 
generally back in their home country. To provide evidence in chief is very 
difficult when you are 3,000 or 4,000 kilometres away. We have actually 
pursued our own matters as well. The process that we usually follow is: we 
notify the circuit court—that is, the application—and then we get in the 
queue. It is usually nine months before the matter is mediated. As soon as 
we notify the circuit court, the company in question makes an application to 
liquidate.81 

7.86 The issue of companies being repeatedly liquidated, and then reappearing as 
different companies, has been documented by both the AMIEU and the FWO. While 
this phenomenon is covered in greater depth in subsequent sections, the question of 
how to regulate illegal phoenix activity is considered in chapter 9. 

78  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 15. 

79  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 14. 

80  Australasian Meat Industry Employees' Union, answer to question on notice, 26 June 2015 
(received 30 August 2015). 

81  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 14. 
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The Fair Work Ombudsman investigation into the labour hire 
arrangements of the Baiada Group 
7.87 Following media reports in October 2013 alleging visa worker exploitation at 
the Baiada Beresfield plant in NSW, the FWO began an investigation into the labour 
procurement arrangements of Baiada at its three NSW sites, Beresfield, Hanwood and 
Tamworth. The FWO inquiry began in November 2013 and reported in June 2015.82 
7.88 The FWO investigation and report are covered at length here because the 
findings corroborate the evidence the committee received from both the AMIEU and 
417 visa workers. 
7.89 The FWO report was scathing of the failure by Baiada to fully cooperate with 
the inquiry, noting that: 
• the inquiry encountered a failure by Baiada to provide any significant or 

meaningful documentation as to the nature and terms of its contracting 
arrangements with businesses involved in sourcing its labour; and 

• Baiada denied Fair Work Inspectors access to its three sites in NSW which 
would have provided the inquiry with an opportunity to observe work 
practices as well as talk to workers about work conditions, policies and 
procedures.83 

Baiada's contractor operating model 
7.90 The FWO report noted that the Baiada Group (Baiada) and Ingham 
Enterprises dominated the poultry processing industry in Australia, supplying 70 per 
cent of the national poultry meat market. Both companies were vertically integrated 
entities that owned or controlled all aspects of the production chain. Baiada included 
both Baiada Poultry Pty Ltd and Bartter Enterprises Pty Ltd (the latter purchased in 
2009).84 
7.91 The FWO found Baiada directly employed 2200 employees.85 The rest of the 
processing labour force was procured through a network of contractors. The FWO 
found Baiada had agreements to source labour from six principal contractors: B & E 
Poultry Holdings Pty Ltd; Mushland Pty Ltd; JL Poultry Pty Ltd; VNJ Foods Pty Ltd; 

82  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 5. 

83  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 2. 

84  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 7. 

85  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 6. 
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Evergreenlee Pty Ltd; and Pham Poultry (AUS) Pty Ltd. Furthermore, 'there was no 
documentation establishing or governing' the arrangements between Baiada and the 
contractors and 'all of these agreements were verbal agreements'.86 
7.92 Beyond the principal contractors, the FWO uncovered a web of 
subcontractors that in turn engaged further subcontractors. The FWO found the 
following: 
• the principals contracted to at least seven entities acting as second tier 

contractors; 
• the second tier contractors, often contracted down a further two or three tiers; 
• the principal and second tier contractors were not generally engaged in the 

direct sourcing of labour; and 
• the operating model relied upon verbal agreements and operated on high 

levels of trust.87 
7.93 The web of contractors and subcontractors led the FWO to conclude that 
Baiada had adopted an operating model which sought 'to transfer costs and risk 
associated with the engagement of labour to an extensive supply chain of contractors 
responsible for sourcing and providing labour'.88 
7.94 Figure 7.1 (below) shows the labour procurement arrangements identified by 
the FWO during its investigation of the Baiada Beresfield site. 
  

86  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 10. 

87  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 10. 

88  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 2. 
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Figure 7.1: The labour procurement arrangements at the Baiada Beresfield site 
as at 31 October 2013. 

 
Source: Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of Australia, 
June 2015, p. 19. 

7.95 The FWO identified four principal contractors at the Beresfield site. One of 
these contractors, B&E Poultry Holdings (B & E), operated its own processing 
factories in Ormeau in Queensland and Blacktown in NSW. B & E had already been 
the subject of FWO action: 

In the last three years 14 requests for assistance have been received from 
direct employees of B & E working at the Ormeau site resulting in 
recoveries of over $100 000 in underpayments. On 1 August 2014 B & E 
entered into a three year Enforceable Undertaking with the FWO in respect 
of admitted contraventions by B & E in relation to its direct employees. The 
admitted contraventions concerned: underpayment of base hourly rates, 
underpayment of casual loadings, overtime rates, weekend penalties and 
shift penalties.89 

89  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 17. 
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7.96 There were substantial differences in the payments made from Baiada to the 
principal contractors and those paid by the contractors to the employees. For example, 
in October 2013, Baiada paid Mushland Pty Ltd (Mushland) $255 415 and Mushland 
paid $52 460 in wages to 18 employees during the same period. This gave Mushland a 
margin of $202 954. Mushland was deregistered on 16 July 2014 with no back 
payment to the underpaid workers.90 
7.97 Similarly, Baiada paid Pham Poultry (AUS) Pty Ltd (Pham Poultry) 
$1 078 155 for services provided at the Beresfield site during October 2013. Yet the 
FWO found substantial underpayment of the visa workers at the bottom of the supply 
chain: 

The Pham Poultry arm of the labour supply chain involved four companies 
at a tier below the principal, these four companies subsequently contracted 
a further tier to a company called FoxInt Pty Ltd (FoxInt). The director, 
Quoc Hung Pham, was also a director of the principal Pham Poultry. 
Although Pham Poultry directly engaged some workers who were 
supervisors at the site, all process workers were engaged by FoxInt. 
Workers were paid between $11.50 and $13.50 per hour for shifts of up to 
19 hours and were not paid any leave entitlements or provided payslips. 
The wages paid to the process workers at the bottom of this supply chain 
did not meet the required minimum entitlements.91 

7.98 Almost all of the subcontracting companies were deregistered or went into 
voluntary liquidation upon investigation by the FWO. Following Pham Poultry's 
deregistration, NTD Poultry Pty Ltd (NTD Poultry) replaced Pham Poultry as the 
principal contractor. However, the same labour supply chain (with the same 
uncontactable director) remained in place: 

The labour supply chain operated by NTD Poultry contained the same 
entities as those in the Pham Poultry labour supply chain. That is, a three 
tier supply model remained in place and the final contractor of labour 
FoxInt Pty Ltd, remained, whose Director, Mr Quoc Hung Pham, had been 
the Director of Pham Poultry and who could not be located by Fair Work 
Inspectors.92 

  

90  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 18. 

91  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, pp 18–19. 

92  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 22. 
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Figure 7.1: The NTD Poultry supply chain as at January 2014 

 
Source: Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of Australia, 
June 2015, p. 22. 
7.99 Even after NTD Poultry replaced Pham Poultry, the FWO still received 
reports of the continuing underpayment of workers getting $11.50 to $12.50 an hour. 
In this regard, the FWO made the point that when a contractor or subcontractor ceased 
to operate, it was 'very quickly replaced with new 'price takers', resulting in suppliers 
of labour being forced into accepting market prices with no power to negotiate a 
higher price'.93 
7.100 Although the FWO endeavoured to investigate NTD Poultry further, it found 
that 'workers were reluctant to be witnesses in any ongoing investigation' and no 
documentary evidence had been recorded or maintained by the employing entity.94 
(The committee therefore notes the evidence in the preceding section from Miss Chi 
Ying Kwan and Mr Chun Yat Wong who were both employed by NTD Poultry). 
7.101 The FWO was unable to locate the director of Pham Poultry and FoxInt Pty 
Ltd, Mr Quoc Hung Pham. The FWO noted that 'the second director of Pham Poultry, 

93  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 27. 

94  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 22. 
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Mr Binh Hai Nguyen, made voluntary payments of $20 250 to 10 workers to partially 
rectify the underpayment of entitlements'.95 
7.102 In terms of the labour hire contractors supplying workers to Baiada, the FWO 
found: 
• employees not being paid their lawful entitlements; 
• a large amount of work performed 'off the books'; 
• contractors unwilling to engage with Fair Work inspectors; 
• production of inadequate, inaccurate and/or fabricated records to inspectors; 
• a number of entities throughout extensive supply chain networks did not 

engage any workers or have any direct involvement in work undertaken 
within Baiada's NSW processing plants or the sourcing or management of 
labour undertaking the work; 

• a large number of the entities identified in the supply chains ceased trading; at 
times ceasing to exist the day before scheduled meetings with the FWO; 

• invoices from contractors that were either no longer registered as businesses 
or claimed not to be involved in the industry; and 

• workers too scared to talk.96 
7.103 Related to the above, the FWO uncovered a raft of other issues and possible 
contraventions including entities failing to update their details with ASIC, entities 
operating when deregistered, sham contracting, subcontracted entities operating as 
clothing manufacturers with no apparent connection to the poultry processing 
industry, a principal contractor that did not engage any employees directly, and 
another principal contractor that only directly engaged one employee to perform 
processing work.97 
7.104 The FWO also found that Baiada paid the 'principal contractors by the 
kilogram of poultry processed rather than by hours worked or the times processing 
work was performed'. That is, Baiada took no account of whether the work was 
undertaken on weekends, public holidays or during a night shift.98 

95  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 21. 

96  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, pp 2–3. 

97  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015.  

98  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 10. 
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7.105 The FWO noted that from 1 July 2014, the Poultry Processing Award 2010 
[MA000074] (Modern Award) applied in full across all three Baiada NSW sites for 
workers engaged through contractors undertaking poultry processing work. The FWO 
also noted the provisions related to piece rates: 

Although contractors within the supply chain reported paying piece rates, 
the industrial instruments that covered the work undertaken did not provide 
for payment of piece rates. In circumstances where piece rates are provided 
for in a Modern Award or enterprise agreement, there remains a 
requirement to ensure workers receive wages that equate to award 
minimums.99 

7.106 In sum, the inquiry found: 
• non-compliance with a range of Commonwealth workplace laws; 
• very poor or no governance arrangements relating to the various labour supply 

chains; and 
• exploitation of a labour pool that is comprised predominantly of overseas 

workers in Australia on 417 working holiday visas, involving: 
• significant underpayments; 
• extremely long hours of work; 
• high rents for overcrowded and unsafe worker accommodation; 
• discrimination; and 
• misclassification of employees as contractors.100 

7.107 The FWO recommended a series of actions for Baiada to take in order to 
address the issues arising from the investigation. These actions are covered in the next 
section. 
Baiada's response and the Proactive Compliance Deed between the Fair Work 
Ombudsman and Baiada 
7.108 Before examining the response from Baiada, the committee notes that the 
FWO report emphasised the point that Baiada was the chief beneficiary of the labour 
contractor model that it used to source labour and that Baiada had the power to 
improve its internal processes and rectify the non-compliance with workplace laws: 

The Inquiry also identified that this operating model transfers the cost and 
risk associated with the engagement of labour from the Baiada Group to 
labour supply chains of contractors. When contractors are asked to 
demonstrate to the Baiada Group that they are complying with minimum 

99  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 9. 

100  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 3. 
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entitlements, they provide very minimal evidence, which appears to be 
accepted. 
… 
It is important to note the actual work and subsequent non-compliance with 
Commonwealth workplace laws is taking place on premises owned and 
operated by the Baiada Group. Baiada Group is therefore the chief 
beneficiary of work carried out by this labour force. The Baiada Group has 
the ability to take steps to ensure that workplace laws are complied with on 
their sites.101 

7.109 In September 2015, Baiada advised the committee that it had instituted 'some 
of the most stringent contactor-oversight measures in the industry'. The following 
specific measures had been implemented since May 2015: 
• Baiada terminated agreements with three contractors that could not 

demonstrate they had sufficient measures in place to ensure compliance with 
workplace laws. The termination affected 600 workers (50 per cent of the 
contract processing workforce). Those workers agreed to move to an agency 
employment provider and nearly all are still working at Baiada sites; 

• Baiada prohibited labour subcontracting such that only entities in a 
contractual relationship with Baiada may engage workers at Baiada sites. 
Baiada's contractors were prohibited from further subcontracting unless they 
receive express written permission to do so from Baiada's Managing Director; 

• Baiada introduced electronic time keeping for contractors' process workers at 
Baiada processing sites; 

• Baiada required all remaining contractors to appoint Baiada to deposit wages 
directly into contractors' workers' bank accounts. Baiada also pays all 
workers' superannuation directly into their superannuation accounts and 
ensures all pay-as-you-earn (PAYE) tax is paid directly to the ATO; 

• Baiada entered into new contracts requiring contractors to improve record 
keeping, increase transparency, provide detailed reporting, obtain certificates 
of compliance from external accounting professionals and allow third parties 
to conduct audits of their books; 

• Baiada introduced multilingual (including Mandarin, Vietnamese and Korean) 
workplace policies, procedures and information, including complaints 
processes, at processing sites. In addition, Baiada established an onsite 
translation service and now provides newly inducted workers with the FWO 
work rights pamphlets when they commence work at a site; 

• Baiada now confirms that contractors' process workers have the correct visa 
status before they are able to commence work at Baiada processing sites. 

101  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 27. 
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Once the Visa Entitlement Verification Online (VEVO) checks are completed, 
the workers are issued with a Photographic ID Card showing their name, 
employer and work rights status. Baiada recently conducted additional checks 
of the contractors' workforce to confirm compliance with visa restrictions 
relating to hours of work or length of engagement and will conduct another 
such check before the end of 2015; 

• Baiada now requires all contractors to provide Baiada with bi-annual third 
party compliance audits of their workers' payroll records; and 

• Baiada took advice from specialist workplace consultants, and corporate law 
firm Minter Ellison.102 

7.110 Baiada now has seven contractors at its eight processing plants covered by ten 
separate agreements: 
• Adelaide: J & T Trade Pty Ltd; 
• Beresfield: J & T Trade Pty Ltd; and VNJ Holdings Pty Limited; 
• Ipswich: PHV Poultry Pty Limited; 
• Laverton: GGPB Power Pty Ltd; 
• Hanwood: GGPB Power Pty Ltd; 
• Tamworth: GGPB Power Pty Ltd; and HP Food Pty Limited; 
• Osborne Park: Calacash Inwa Enterprises Pty Limited; and 
• Mareeba: Springtime Poultry Pty Limited.103 
7.111 Mr Grant Onley, Human Resources Manager at Baiada, noted that Baiada 
charged the contracting agencies a fee for service for the new payroll services 
whereby Baiada deposits wages directly into contractors' workers' bank accounts. 
However, Mr Onley stated that 'Baiada is actually losing money on that, but it is part 
of our commitment to ensure that workers are paid right. That is part of our business 
model going forward'.104 
7.112 Indeed, Baiada estimated 'the new payroll services arrangements cost the 
business in the vicinity of $500 000 per annum' and that this did 'not include the other 
non-payroll oversight measures we have introduced at our sites'.105 
7.113 Mr Onley noted that Baiada had also invested in other parts of the business to 
ensure ethical and lawful business practices were occurring throughout the 
organisation: 

102  Baiada, Submission 57, pp 1–3; Mr Grant Onley, Human Resources Manager, Baiada Poultry 
Pty Ltd, Committee Hansard, 20 November 2015, p. 33. 

103  Baiada, answer to question on notice, 20 November 2015 (received 17 December 2015). 

104  Mr Grant Onley, Human Resources Manager, Baiada Poultry Pty Ltd, Committee Hansard, 
20 November 2015, p. 43. 

105  Baiada, answer to question on notice, 20 November 2015 (received 17 December 2015). 
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We have invested heavily in biometrics. Rather than an ID card that has a 
photo on it, we are using fingerprint biometric technology in some of our 
processing plants. We have certainly engaged consultants to do the review 
of the audits. The management time that we have thrown into this is quite 
considerable. We have some training requirements with regard to 
management and supervisor training going forward that we have committed 
to.106 

7.114 On 23 October 2015, Baiada signed a three year Proactive Compliance Deed 
(Deed) with the FWO. In the Deed, Baiada acknowledged its responsibilities as a 
business to all workers at its sites: 

Baiada believes it has a moral and ethical responsibility to require standards 
of conduct from all entities and individuals involved in the conduct of its 
enterprise, that: 
a) comply with the law in relation to all workers at all of its sites, and 
b) meet Australian community and social expectations, to provide equal, 

fair and safe work opportunities for all workers at all of its sites.107 

7.115 The Deed also stated that Baiada 'has and will continue to implement 
fundamental, permanent and sustainable changes to its enterprise' to ensure 
compliance with the FW Act.108 As part of these commitments, Baiada agreed to 
ensure: 
• a dedicated hotline is established for employees to call and make a complaint 

if they believe they have been underpaid; 
• workers carry photo identification cards which record the name of their direct 

employer; 
• an electronic time-keeping system that records all working hours of each 

employee; 
• employee wages can be verified by an independent third party, and are 

preferably paid via electronic funds transfer; 
• contractors must be independently audited to ensure their compliance with 

workplace laws, with audit results to be provided to the FWO and published; 
• the company's own compliance with the FW Act is independently assessed 

regularly over the next three years; 

106  Mr Grant Onley, Human Resources Manager, Baiada Poultry Pty Ltd, Committee Hansard, 
20 November 2015, p. 43. 

107  Commonwealth of Australia and Baiada Poultry and Bartter Enterprises, Proactive Compliance 
Deed, 23 October 2015, Item J, p. 4. 

108  Commonwealth of Australia and Baiada Poultry and Bartter Enterprises, Proactive Compliance 
Deed, 23 October 2015, Item L, p. 5. 
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• a workplace relations training program is put in place to educate employees 
about their workplace rights, including language-specific induction 
documents; 

• qualified human resources staff are on-site at each processing plant to respond 
to inquiries, complaints and reports of potential non-compliance; 

• contact details of all labour-supply contractors are provided to the FWO, 
including copies of passports of company directors; 

• Fair Work inspectors have access to any worksites and any documents at any 
time; and 

• arrangements with contractors are formalised in written contracts requiring 
contractors to comply with workplace relations laws.109 

7.116 Under the Deed, Baiada also agreed to rectify any underpayment of wages by 
its labour hire contractors that occurred from 1 January 2015 and set aside $500 000 
for this purpose. Claims could be lodged via a dedicated hotline or email established 
by Baiada under the terms the Deed. However, the agreement only applied to workers 
who lodged claims before 31 December 2015.110 In effect, therefore, workers had 
about two months to lodge a claim following the official notification of the offer. 
7.117 At the hearing in Melbourne on 20 November 2015, the committee noted that 
the AMIEU had provided evidence to the FWO that indicated Pham Poultry and NTD 
Poultry, both of which provided workers to Baiada, owed $434 000 to 32 visa workers 
and $134 000 to 20 visa workers respectively. The committee was therefore keen to 
understand why Baiada had limited claims to the period beginning 1 January 2015 and 
whether $500 000 was sufficient to cover those claims. Mr Onley stated that the figure 
of $500 000 was achieved in consultation with the FWO and that the FWO had 
'agreed with Baiada that $500 000 for claims post-January 1 is a sufficient amount to 
cover those claims'. In response to the evidence of visa worker exploitation going 
back two or more years, Mr Onley defended the company by stating that 'Baiada has 
not been party to any exploitation of workers'.111 
7.118 The committee then drew Mr Onley's attention to section C on page one of the 
Deed that stated:  

Prior to November 2013, the Fair Work Ombudsman (FWO) received 
requests for assistance from contract workers at Baiada's Beresfield plant 
alleging that they were being underpaid by their contractor employer, 

109  Commonwealth of Australia and Baiada Poultry and Bartter Enterprises, Proactive Compliance 
Deed, 23 October 2015; Fair Work Ombudsman, Baiada declares 'moral and ethical' 
responsibility to stamp out contractors' unlawful opractices at its worksites, Media Release, 
26 October 2015. 

110  Commonwealth of Australia and Baiada Poultry and Bartter Enterprises, Proactive Compliance 
Deed, 23 October 2015, Item 7, p. 13. 

111  Mr Grant Onley, Human Resources Manager, Baiada Poultry Pty Ltd, Committee Hansard, 
20 November 2015, p. 43. 
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forced to work extremely long hours, and required to pay high rents for 
overcrowded and unsafe employee accommodation.112 

7.119 Mr Onley therefore undertook to investigate any information regarding claims 
prior to 1 January 2015, to work through it with the FWO, and to take any such 
matters to the Baiada board.113 
7.120 With regard to union engagement, Mr Onley said Baiada had 'an open 
dialogue with the NUW and the AMIEU': 

I am holding meetings at both a national and a state level directly with those 
organisations—Grant Courtney from the AMIEU, Chris Clark from 
AMIEU's southern division, and NUW's Alex Snowball; I have met with 
Alex again this week. We have given information on the hotline and the 
process we are going through, and I have encouraged them to use that 
process to give us the information on any claims that they may have or their 
members may have.114 

7.121 Baiada advised that as at 20 November 2015, Baiada was investigating 16 
claims that met the criteria under the Deed with regard to underpayment.115 Mr Onley 
also pointed out that Baiada had 'taken unlimited responsibility for any underpayment 
to contract workers', should it occur in the future.116 
7.122 On 9 February 2016, Baiada advised the committee that it had reviewed and 
processed the claims it received under the terms of its Deed with the FWO. However, 
Baiada provided no specific details on the numbers of claims received or determined: 

 In the spirit of the proactive compliance partnership, we have provided the 
FWO with our proposed response to each claim and believe it is appropriate 
to receive the FWO's final concurrence before confirming any specific 
information in relation to the claims. 
Once consultation with the FWO has been finalised we will contact the 
claimants with the outcome of their inquiry along with an explanation of 
how the claim was determined. 
In the meantime, we are writing to claimants informing them that we have 
reviewed their claim, that we are working with the FWO on finalising the 
claim and that they will be notified of the outcome as soon as possible.117 

112  See Senator Deborah O'Neill, Committee Hansard, 20 November 2015, p. 44. 

113  Mr Grant Onley, Human Resources Manager, Baiada Poultry Pty Ltd, Committee Hansard, 
20 November 2015, p. 44. 

114  Mr Grant Onley, Human Resources Manager, Baiada Poultry Pty Ltd, Committee Hansard, 
20 November 2015, p. 45. 

115  Baiada, answer to question on notice, 20 November 2015 (received 17 December 2015). 

116  Mr Grant Onley, Human Resources Manager, Baiada Poultry Pty Ltd, Committee Hansard, 
20 November 2015, p. 34. 

117  Baiada, answer to question on notice, 20 November 2015 (received 15 February 2016). 
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7.123 In terms of its internal compliance processes prior to May 2015, Mr Onley 
advised that Baiada conducted checks on all its principal contractors and received 
'assurances' from the company directors and 'information from their accountants in 
some cases'.118 Based on the FWO report, Baiada had agreements at that time to 
source labour from six principal contractors for its NSW operations: B & E Poultry 
Holdings Pty Ltd; Mushland Pty Ltd; JL Poultry Pty Ltd; VNJ Foods Pty Ltd; 
Evergreenlee Pty Ltd; and Pham Poultry (AUS) Pty Ltd.119 
7.124 In response to a question on notice about the information Baiada had 
requested from the directors of the principal contractors and the responses that Baiada 
had received from those directors, Baiada undertook to provide the committee with 
the information. Baiada provided the committee with: 
• two letters, one it had sent to Mr Xu Chun Dong of B & E Poultry Holdings 

Pty Ltd on 19 April 2013, and one it had sent to Mr Binh Nguyen of Pham 
Poultry (AUS) Pty Ltd on 19 April 2013; 

• an unsigned letter on Pham Poultry company letterhead stating: 
This is to confirm that the company is paying its employees and other 
persons engaged in performing the work under our agreement as a 
minimum and amount equivalent to the appropriate and current rate as 
defined by namely MA000074 – Poultry Processing Award 2010. 
Should you have any question regarding this please do not hesitate to 
contact us. 

• A letter from Pham Poultry's accountant stating: 
Based on records and information supplied, we confirm that this company 
is compliant with its obligation in relation to the direct employees’ 
entitlements in accordance with Poultry Processing Award 2010 
[MA000074]. 

• One week of payslips for 12 employees.120 
7.125 With respect to the above documents, the committee notes the following. 
Firstly, Baiada only provided the committee with a response from the director of one 
principal contractor and their accountant. Secondly, these are the same documents 
examined by the FWO in its investigation of Baiada's labour supply arrangements in 
NSW. Thirdly, the FWO reported that payslips showing one week of wages for 12 
employees (one being the Pham Poultry company director) revealed wage payments 
totalling $6828.63 compared to payment made by Bartter Enterprises Pty Ltd to Pham 

118  Mr Grant Onley, Human Resources Manager, Baiada Poultry Pty Ltd, Committee Hansard, 
20 November 2015, p. 41. 

119  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 10. 

120  Baiada, answer to question on notice from Senator Lines (received 17 December 2015). 

723

723



Poultry of $196 307.01 for that week.121 Fourthly, on the basis of the above 
documents, Baiada advised the FWO 'they were satisfied that Pham Poultry was 
compliant with Commonwealth workplace laws'.122 Fifthly, the FWO was of the view 
that the above documentation was not able to support Baiada's conclusion that Pham 
Poultry was compliant with Commonwealth workplace laws.123 
7.126 Given Baiada has stated it was unaware of the level of subcontracting until 
after it conducted its own review in May 2015,124 a question arises as to why Baiada 
was satisfied that a principal contractor to which it paid $196 307.01 for a week's 
worth of wages in October 2013 was compliant with all workplace laws when the 
FWO found that contractor was only making total wage payments of $6828.63 for that 
same week. 

Committee view 
7.127 A substantial body of evidence to this inquiry demonstrated blatant and 
pervasive abuse of the WHM visa program by a network of labour hire companies 
supplying 417 visa workers to businesses in the horticulture sector and the meat 
processing industry. 
7.128 It was clear from the evidence that these labour hire companies have a 
particular business model. There are a number of labour hire companies in Australia 
with close links to labour hire agencies in certain south-east Asian countries. Workers 
on 417 visas are recruited from countries such as Taiwan and South Korea and 
brought to Australia specifically to work in meat processing plants. The scale of the 
abuse is extraordinary, both in terms of the numbers of young temporary visa workers 
involved, and also in terms of the exploitative conditions that they endure. 
7.129 Work in a meat processing plant is hard, fast, and potentially dangerous. The 
committee heard evidence from the 417 visa workers themselves that when they 
arrived in Australia, they often had to wait before they could begin work, but still had 
to pay rent to the labour hire company. Work as such began at a meat processing 
facility where the temporary visa workers had to undergo a four to six week 'training' 
program. The visa workers worked about 60 hours a week and got paid $200 for 
9.5 hours work. However, the labour hire company recouped its $200 a week outlay, 
because the four weeks at $200 a week was deducted from the visa workers' wages 

121  See Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 21. 

122  See Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 21. 

123  See Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 21. 

124  Mr Grant Onley, Human Resources Manager, Baiada Poultry Pty Ltd, Committee Hansard, 
20 November 2015, p. 41. 

724

724



once the visa worker was placed in a 'real' job. In practice, therefore, 417 visa workers 
work 60 hours a week for four weeks in a meat processing plant and get paid nothing. 
7.130 On completion of their 'training', the 417 visa workers were given a job where 
they were required to work regular 12 to 18 hour shifts 6 days a week. They were 
frequently denied proper breaks and often had to keep working or return to work early 
after suffering workplace injuries. The pay rates were appalling. Most received around 
a flat $11 or $12 an hour irrespective of whether this was the night shift, the weekend, 
or overtime hours. These wage rates are illegal and clearly breach award minimums. 
7.131 Poor or non-existent record-keeping was endemic across the labour hire 
companies mentioned in this inquiry. This has serious implications for ensuring 
compliance with legal minimum conditions of employment. The 417 visa workers 
never met the head labour hire contractor and only had a mobile number to receive 
texts about the start time for their next shift. The committee received many documents 
including fake timesheets and envelopes with a figure scrawled on it instead of a 
proper timesheet. The workers were paid in cash with no deductions for tax. 
7.132 When the shift was over, these workers returned to squalid and overcrowded 
accommodation with no proper facilities, for which they were charged exorbitant 
levels of rent by the labour hire contractor. The rent payments were deducted straight 
from the workers' pay packets, most of the time in clear contravention of the law. 
7.133 This raft of exploitative and illegal activity has been corroborated by the FWO 
in various investigations conducted over recent years. The committee is particularly 
concerned that, in light of the evidence it has received during the inquiry, that the 
levels of exploitation that have been documented in this chapter are not isolated 
instances, but appear to be pervasive, particularly amongst a group of labour hire 
contractors supplying temporary visa workers to particular sectors of the economy. 
7.134 The committee notes that the AMIEU has had a cooperative approach to the 
major industry employers in the meat processing sector and has not sought to name 
and shame employers, but has instead sought to work with the respective businesses in 
order to help the employer address issues such as underpayments. 
7.135 In this regard, the committee notes that the AMIEU had, over a considerable 
period of time, been raising these matters with Baiada. The committee also notes that 
Baiada was paying substantial sums of money to principal contractors, one of whom 
did not engage any employees directly, another that only directly engaged one chicken 
processing worker, and another that only paid a wage bill that was a tiny fraction of 
the money received from Baiada. This last point is confirmed, in part, by documents 
Baiada gave the committee. Given the above, therefore, the committee can only 
conclude that, at best, Baiada was turning a 'blind eye' to the exploitation that was 
actually occurring at its sites and within its labour supply arrangements. 
7.136 In light of the above, the committee makes a number of points. First the 
committee did not receive evidence about the widespread exploitation of 417 visa 
workers directly employed by growers and producers. Indeed, the committee heard 
from growers about how much they value the visa workers that work for them. 

725

725



7.137 Nevertheless, the committee received evidence that points to a potential 
loophole in the Horticulture Award as opposed to the Poultry Award. Piece rates are 
allowed under the Poultry Award so long as there remains a requirement to ensure 
workers receive wages that equate to award minimums. By contrast, evidence to the 
committee indicated that no such safety net exists within the Horticulture Award. 
While the piece rate may provide an incentive that allows people to earn much more 
than the award, the committee is concerned that the piece rate may also mean that 
people working in the horticulture sector may earn much less than the award. 
7.138 Evidence to the inquiry from both growers and unions indicated a preference 
for the direct employment of labour where possible. This is a preference that the 
committee endorses. The committee recognises, however, that labour market 
dynamics vary considerably and that the seasonal fluctuation in the number of workers 
required, particularly in horticulture and fruit production, means that the direct 
employment of workers is not always possible or preferable. Further, as noted in 
chapter 4, it appears that the government has not addressed in a considered and 
holistic way the particular labour market needs of certain sectors in rural Australia. 
This has led, in part, to the current over-reliance on the poorly regulated WHM visa 
program. 
7.139 Given that certain sectors of the economy have a requirement for temporary 
visa workers, the committee endorses the work of industry organisations such as 
Growcom that has developed an education and training program for employers on 
matters such as compliance with workplace laws. 
7.140 Indeed, there is a lot that employers can do. This is demonstrated, in part, by 
the recent response of Baiada, particularly in terms of measures such as stipulating 
that a labour hire company is not allowed to subcontract to another labour hire 
company for the provision of labour, implementing electronic timekeeping, ensuring 
that all wage payments are made by electronic bank transfer and not in cash, and 
enforcing compliance monitoring and auditing. 
7.141 However, these measures may not be enough to stamp out the exploitative 
practices of a group of unscrupulous labour hire contractors across a range of industry 
sectors. The committee therefore has more to say on the regulation of labour hire 
companies in chapter 9. 
7.142 The vulnerability of WHM visa holders stands in stark contrast to the rights 
and protections accorded to workers employed under the Seasonal Worker program. 
Indeed, the optimistic view of the WHM program espoused in previous inquiries has 
been tarnished by the illegal and disturbing treatment of WHMs recounted in this 
chapter. 
7.143 Finally, the committee notes that, given the temporary nature of their visa, 
many 417 visa workers have left the country without having had the opportunity to 
pursue a legal remedy for their underpayments. The committee therefore reiterates the 
view expressed in chapter 6, namely that, where required, access to a bridging visa to 
pursue a meritorious workplace claim is a necessary part of ensuring that temporary 
visa workers enjoy the same access to the law that an Australian worker would in 
similar circumstances. 
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7.144 Finally, the committee also received evidence about proposed changes to the 
tax treatments of WHMs. A consistent theme throughout this inquiry has been that the 
keeping of accurate employment records is essential for ensuring compliance with 
workplace laws. The committee is therefore concerned that an overly onerous tax 
regime applied to WHMs could give rise to unintended consequences. The 
consequences could include a perverse incentive for WHMs to seek cash in hand work 
to avoid a high tax regime, and for employers to offer a below the award cash rate to 
WHMs. This would risk entrenching illegal rates of pay in certain sectors and place 
further downward pressure on wages. In addition, it is by no means certain that the 
measure, as currently conceived, would raise the predicted tax revenue. 
7.145 The committee is therefore of the view that the government should re-
examine its proposed tax changes to WHM visa holders, including giving 
consideration to other proposals such as that put forward by the NFF. 
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CHAPTER 8 
Wages, conditions, safety and entitlements of international 

student visa holders 
Introduction 
8.1 Much of the latter part of this inquiry has been devoted to examining the 
widespread exploitation of international student visa holders working in 7-Eleven 
stores across Australia. This chapter focuses predominantly on the wages, conditions, 
safety and entitlements of international student visa holders. However, the chapter 
also considers the prevalence of undocumented migrant labour, including its relevance 
to the plight of international student visa workers at 7-Eleven. 
8.2 Given that chapter six covered the structural factors that create the 
vulnerability of temporary visa workers and predispose them to exploitation, this 
chapter begins by giving some background to the international student visa program 
and then pointing to additional factors that contribute to the vulnerability of 
international student visa holders in the workplace. 
8.3 This is followed by an exploration of various issues surrounding 
undocumented migrant labour including the coercion of temporary visa workers into 
breaching their visa conditions. This is particularly pertinent to the plight of 
international student visa workers at 7-Eleven. 
8.4 The remainder of the chapter examines the exploitation of international 
student visa holders at 7-Eleven. This includes the various forms of underpayment, the 
7-Eleven business model, the systemic nature of the exploitation, broader matters 
relating to the nature of the franchising relationship, and insights from the work of the 
Fels Wage Fairness Panel (Fels Panel). 

International student visa program 
8.5 As noted in chapter two, there were 413 123 student visa holders at 31 March 
2015. The Australian Chamber of Commerce and Industry (ACCI) pointed to the 
varied economic benefits that international students bring to Australia including the 
contribution of education to export revenue. Education is Victoria's largest export, and 
the second largest export in New South Wales (NSW) and the Australian Capital 
Territory (ACT). International students have also provided $18.5 billion to Australian 
universities over the last five years.1 
8.6 In addition, international students receive visits from family and friends 
during their time of study and are therefore responsible for attracting an estimated 
160 000 additional overseas tourists to Australia each year, each of which 'typically 
spend around $2000 during their stay'.2 

1  Australian Chamber of Commerce and Industry, Submission 10, pp 16–17. 

2  Australian Chamber of Commerce and Industry, Submission 10, p. 17. 
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8.7 The Department of Immigration and Border Protection (DIBP) outlined the 
financial requirements that an international visa applicant must be able to 
demonstrate: 

In order to meet the financial requirements for the grant of a Student visa, 
applicants must be able to demonstrate or declare that they have sufficient 
funds to cover the cost of living and to meet their tuition and travel costs 
while studying in Australia. 
Student visa applicants who are processed under Assessment Level (AL) 1 
and streamlined visa processing (SVP) arrangements are required to declare 
that they have sufficient funds and generally do not need to provide formal 
evidence of funds to the department. 
Student visa applicants who are processed under AL2 and AL3 must 
provide formal evidence to the department of funds to cover tuition and 
living costs for the first 12 months of study in Australia for both themselves 
and any dependents. They must also provide evidence of funds to cover 
their travel to Australia and school study costs for any dependent children. 
Under AL2 and AL3, the amount of funds that students must evidence is as 
follows: 
• tuition costs – as per education provider fees; 
• living costs – $18 610 plus an additional 35 per cent of this amount if a spouse 

is included, plus a further 20 per cent if a dependent child is also included then 
a further 15 per cent for every other additional dependent child; 

• study costs for dependent children – $8000 per child; and 
• travel costs – cost of travel to and from Australia (as applicable) for all family 

members. 
In addition, while in Australia, students are required to continue to satisfy 
the criteria for the grant of their visa, including having access to sufficient 
funds. Failure to do so may result in visa cancellation.3 

8.8 All eligible international students holding visa subclasses 570–576 are 
permitted to work 40 hours per fortnight during the course of their studies.4 While 
accurate figures are unavailable, more than 200 000 international students were 
estimated to be in paid work in 2011 (out of a total Australian workforce of 
11.4 million people).5 
8.9 Given the lack of accurate data, Unions NSW saw a need for research into the 
work patterns of international students, in particular the industries that students are 

3  Department of Immigration and Border Protection, answer to question on notice, 17 July 2015 
(received 11 August 2015); Mr David Wilden, Acting Deputy Secretary, Department of 
Immigration and Border Protection, Committee Hansard, 17 July 2015, p. 46. 

4  Migration Regulations 1994 [F2015C00584], regulations 570.617, 571.614, 572.617, 573.617, 
574.617, 575.617, 576.614 (by operation of visa condition 8104). 

5  Associate Professor Joo-Cheong Tham, Submission 3, p. 15. 
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working in, the actual hours being worked, rates of pay, and whether students report 
experiences of underpayment or exploitation.6 
8.10 The participation of international students in the Australian labour market has 
not been the subject of major policy discussion. Associate Professor Tham attributed 
the relative 'invisibility' (in policy terms) of international students in the labour market 
to two factors: 
• international students are typically seen as only consumers of higher 

education; and 
• the view of temporary migrant labour has been artificially restricted to work 

performed by visa workers under dedicated temporary labour schemes such as 
the 457 visa program, rather than also including de facto temporary labour 
schemes like the international student program and the Working Holiday 
Maker (WHM) program.7 

8.11 Unfortunately, the 'invisibility' of work performed by international students is 
hiding a substantial amount of exploitation. A recent survey by United Voice of more 
than 200 international students found: 

A quarter of those responding received $10 or less an hour; 
60 per cent earned less than the national minimum wage ($16.37 an hour); 
79 per cent said they knew little or nothing about their rights at work; 
76 per cent said they did not receive penalties for weekend or night work.8 

8.12 Parallels exist between the structural risks common to the exploitation of 
working holiday makers working in the food production industry and international 
students working across the 7-Eleven franchise network. Associate Professor Tham 
identified four common elements in both cases: 
• strong pressures to reduce labour costs; 
• widespread employer acceptance and practice of meeting these pressures by 

breaching standards of labour protection (e.g. non-payment; under-payment); 
• the availability of a vulnerable migrant workforce; and 
• the limited effectiveness of the enforcement agency, the FWO, and the 

relevant union/s.9 
8.13 Associate Professor Tham also noted that some features that make 457 visa 
workers susceptible to exploitation are not present in the case of international 

6  Unions NSW, Submission 35, pp 3–4; see also Australian Council of Trade Unions, Submission 
48, pp 45–46. 

7  Associate Professor Joo-Cheong Tham, Submission 3, p. 16. 

8  Associate Professor Joo-Cheong Tham, Submission 3, p. 16; see also National Tertiary 
Education Union, Submission 7, p. 1. 

9  Associate Professor Joo-Cheong Tham, Supplementary Submission 3, p. 2. 
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students, namely international students are not dependent on their employer for 
continued residence in Australia. Furthermore, compared to 457 visa workers, 'not as 
many international students aspire to permanent residence and even when they do, 
their employers when they are students are unlikely to be the employers sponsoring 
their permanent residence applications'.10 
8.14 Nonetheless, other factors interacted with the financial pressures faced by 
international students to increase vulnerability. First, international students had to pay 
international student fees while having limited access to public goods such as Austudy 
payments.11 Second, international students had limited authority to work and a breach 
of this restriction could give the employer leverage to exploit them.12 

Undocumented migrant labour 
8.15 The issue of undocumented migrant labour is explored in this chapter because 
it is pertinent to the particular vulnerability of international student visa workers. The 
committee received considerable evidence that 7-Eleven franchisees enticed or 
coerced international student workers to breach their visa conditions by working more 
hours than their visa conditions permitted. As a result, a large portion of the hours that 
international students worked was undocumented (and unpaid). 
8.16 Dr Stephen Clibborn from the University of Sydney Business School 
explained that the term 'undocumented migrant labour' referred to a person who, in 
performing the otherwise legal act of working, breached migration legislation. 
Undocumented migrant labour occurs in two main ways: 

These people are either in Australia without authorisation (by entering 
without a visa or by overstaying the term of their valid visa) or they are 
working contrary to the conditions of their visa (e.g. student visa holders 
working in excess of 40 hours per fortnight).13 

8.17 Australia is host to a potentially large pool of undocumented labour. For 
example, according to estimates from the DIBP, the number of visa overstayers alone 
had increased to 62 700 by June 2013.14 
8.18 Concerns about both types of undocumented labour—entering without a 
visa/overstaying the term of a valid visa, or breaching the conditions of a visa—arose 
during the inquiry. The issues around breaching a visa condition are relevant to 
international student visa holders and are dealt with at length in later sections. First, 
however, the links between temporary visa programs, undocumented labour, and 
national attempts to combat human trafficking and modern slavery are considered. 

10  Associate Professor Joo-Cheong Tham, Submission 3, p. 17. 

11  Associate Professor Joo-Cheong Tham, Submission 3, p. 17. 

12  Associate Professor Joo-Cheong Tham, Submission 3, p. 18. 

13  Dr Stephen Clibborn, Submission 11, p. 1. 

14  Dr Stephen Clibborn, Submission 11, p. 1. 
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National Action Plan to Combat Human Trafficking and Slavery 2015–19 
8.19 Several individuals and organisations drew the committee's attention to issues 
around undocumented migrant labour, including the need to ensure that Australia's 
temporary visa programs do not unintentionally subvert the National Action Plan to 
Combat Human Trafficking and Slavery 2015–19 (National Action Plan).15 This 
observation is particularly pertinent given the National Action Plan identified the 
response to labour exploitation in supply chains as a key area of focus.16 
8.20 Ms Heather Moore, Advocacy Coordinator for the Freedom Partnership to 
End Modern Slavery at the Salvation Army (the Freedom Partnership) drew attention 
to the relationship between the global problem of human trafficking and slavery and 
the particular vulnerability of temporary visa workers, given that some of them 'have 
experienced slavery in a variety of industries, including but not limited to 
construction, personal and aged care, hospitality and tourism and domestic work'.17 
8.21 In this regard, Ms Moore noted that the legal definition of slavery 'is where 
any reasonable person would feel they cannot leave—they do not have the freedom to 
walk away—and they are being exploited'.18 
8.22 The Freedom Partnership therefore highlighted the need to ensure changes to 
temporary visa programs (for example, increased flexibility without any increase in 
protections) did not undermine Australia's plan to tackle human trafficking and 
slavery: 

The Government should also refer to the recently released National Action 
Plan to Combat Human Trafficking and Slavery when considering changes 
to temporary visa products and carefully assess any proposal to dilute 
protections for negative impacts on the counter-trafficking strategy. Indeed, 
The Salvation Army is concerned that both current practice and elements of 
the proposed visa framework are inconsistent with and may actually 
undermine Australia's efforts to address this very serious crime.19 

8.23 Of particular concern was a case of severe migrant worker exploitation within 
Australia's exclusive economic zone (EEZ). Four Filipino workers hired as painters on 
drilling rigs off the coast of Western Australia were paid $3 an hour, and worked 12 

15  Dr Stephen Clibborn, Submission 11; The Freedom Partnership to End Modern Slavery, The 
Salvation Army, Submission 16; Justice and International Mission Unit, Synod of Victoria and 
Tasmania, Uniting Church in Australia, Submission 29; Mrs Felicity Heffernan, Humanitarian 
Lawyer, Australian Catholic Religious Against Trafficking in Humans, Committee Hansard, 
10 July 2015, p. 6. 

16  Australian Government, The National Action Plan to Combat Human Trafficking and Slavery 
2015–19, p. 2. 

17  Ms Heather Moore, Advocacy Coordinator, The Freedom Partnership to End Modern Slavery, 
The Salvation Army, Committee Hansard, 26 June 2015, p. 24; see also The Freedom 
Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 4. 

18  Ms Heather Moore, Advocacy Coordinator, The Freedom Partnership to End Modern Slavery, 
The Salvation Army, Committee Hansard, 26 June 2015, p. 25. 

19  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 3. 
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hours a day, seven days a week. In this case, the Freedom Partnership argued that the 
activities of a complex web of domestic and overseas labour hire contractors used to 
recruit the Filipino workers mirrored the usual tactics of people traffickers.20 
8.24 The Fair Work Ombudsman (FWO) took the case to the Federal Court and 
lost when the court ruled that the Fair Work Act 2009 (FW Act) 'did not apply on the 
basis that the platforms were not 'fixed' to the seabed and the crew were not majority 
Australian'.21 
8.25 After the government removed visa restrictions for migrant workers in the 
EEZ through a determination under section 9A(6) of the Migration Act 1958 
(Migration Act), a Federal Court challenge to the determination by the Maritime 
Union of Australia and the Australian Maritime Officers' Union was dismissed on 
appeal.22 
8.26 In terms of anti-trafficking awareness, the Freedom Partnership pointed out 
that the court decision removed a visa regime that identified and screened workers 
employed in Australia's EEZ. It also meant those workers would no longer be covered 
by the FW Act and the terms and conditions of employment provided for in the 
National Employment Standards (NES), modern awards or enterprise agreements.23 
8.27 The Freedom Partnership therefore recommended that the maritime worker 
visa regime be reinstated to ensure workers have equal rights with Australian workers 
in the EEZ and that the FW Act and any other relevant legislation be amended to 
ensure migrant workers in the EEZ enjoy the same protections as Australian 
workers.24 
8.28 A second area of concern was the potential for certain classes of visa workers 
to experience conditions akin to modern slavery. The committee was told that 
domestic workers on subclass 401 and 403 visas in diplomatic households in Canberra 
suffered 'horrendous abuse' and 'absolutely humiliating, degrading treatment'.25 
8.29 According to the Freedom Partnership, a key component of trying to break the 
cycle of abusive employment relationships was to have an intervention point such as a 
health and welfare check that would enable the exploited worker to escape their work 
situation and talk in private with an independent third party.26 The Freedom 
Partnership therefore recommended: 

20  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 9. 

21  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 9. 

22  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 10. 

23  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 10. 

24  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 10. 

25  Ms Heather Moore, Advocacy Coordinator, The Freedom Partnership to End Modern Slavery, 
The Salvation Army, Committee Hansard, 26 June 2015, p. 28. 

26  Ms Heather Moore, Advocacy Coordinator, The Freedom Partnership to End Modern Slavery, 
The Salvation Army, Committee Hansard, 26 June 2015, p. 28; Mr Luke Geary, Managing 
Partner, Salvos Legal, The Salvation Army, Committee Hansard, 26 June 2015, p. 28. 
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Domestic workers in the 401 and 403 visa subclasses should be required to 
report into DIBP at regular intervals so contracts and conditions are 
appropriately monitored and workers have safe opportunities to seek help 
when needed.27 

8.30 A third area of concern raised by the Freedom Partnership and by Australian 
Catholic Religious Against Trafficking in Humans (ACRATH) was that the rapid 
deportation of undocumented workers did not allow sufficient time to assess whether 
the workers had been subject to human trafficking and slavery: 

Of concern to NGOs in the anti-slavery sector is the practice of deporting 
unlawful workers within time frames too brief to appropriately assess for 
slavery-like conditions and to provide workers with the time and support 
required to make informed decisions about cooperating with authorities. 
Indeed, this is of concern regarding workers in other industries as well, 
including meat packing and hospitality. 
Without direct access to such workers, it is difficult and often impossible to 
confirm what actions authorities have taken to secure an environment in 
which workers feel safe to report any offences committed against them.28 

8.31 For example, a large number of workers were detained and deported within 24 
hours of a market garden compound in Carabooda north of Perth in Western Australia 
(WA) being raided by authorities. The Freedom Partnership noted that this occurred 
'despite strong indicators of slavery-like conditions and police referring to the 
situation as a 'human tragedy''.29 The DIBP advised that 36 of the 38 workers detained 
as unlawful non-citizens as part of Operation Cloudburst (a forerunner to Taskforce 
Cadena) in WA were deported, one will be removed shortly, and one remains in 
detention.30 
8.32 In light of current practices, Ms Moore stressed the need to adopt a victim-
centred approach in government responses to the exploitation of temporary visa 

27  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 17. 

28  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 8; 
see also Justice and International Mission Unit, Synod of Victoria and Tasmania, Uniting 
Church in Australia, Submission 29, pp 2 and 4–6; Mrs Felicity Heffernan, Humanitarian 
Lawyer, Australian Catholic Religious Against Trafficking in Humans, Committee Hansard, 
10 July 2015, p. 6. 

29  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 8; 
see also Justice and International Mission Unit, Synod of Victoria and Tasmania, Uniting 
Church in Australia, Submission 29, pp 2 and 4–6; Mrs Felicity Heffernan, Humanitarian 
Lawyer, Australian Catholic Religious Against Trafficking in Humans, Committee Hansard, 
10 July 2015, p. 6. 

30  Mr David Nockels, Commander, Immigration and Customs Enforcement Branch, 
Investigations Division, Border Operations Group, Australian Border Force, Committee 
Hansard, 17 July 2015, p. 42; Department of Immigration and Border Protection, answer to 
question on notice, 17 July 2015 (received 11 August 2015). 
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workers.31 The Freedom Partnership therefore recommended 'the government review 
its operational protocols for securing an environment in which workers feel safe to 
report crimes committed against them'.32 
8.33 Furthermore, both the Freedom Partnership and ACRATH noted that the 
counter-trafficking framework provides a right of stay for all temporary migrant 
workers who are exploited, trafficked, and/or enslaved by their employers. However, 
there is no independent avenue to seek a right of stay in Australia if authorities do not 
identify a person as a victim of trafficking. The Freedom Partnership therefore argued 
that given the propensity to rapidly deport undocumented workers, there should be 'an 
independent pathway to seek a right of stay to pursue employment claims and other 
avenues to protection': 

All temporary migrant workers who are exploited, trafficked, and/or 
enslaved by their employers should have an automatic right of stay so they 
may actively, directly, and meaningfully participate in the legal process 
including private causes of action, Fair Work and industrial relations 
claims.33 

Undocumented workers and employment law 
8.34 Submitters and witnesses had different views about the extent to which 
undocumented workers were covered by Australian employment law. 
8.35 Dr Clibborn argued that based on current case law (as applied in the 
Smallwood and Australian Meat Holdings cases), undocumented workers are not 
covered by Australian employment laws. This has meant that undocumented migrant 
workers did not receive the protections of the FW Act including the minimum wage, 
modern awards, NES, unfair dismissal provisions and other employment rights, and in 
some states, access to workers' compensation.34 
8.36 By contrast, the FWO pointed out that it had brought successful court 
proceedings enforcing the FW Act against employers in cases where temporary visa 
workers had worked in breach of their visa conditions: 

For example, in two of our proceedings against 7-Eleven franchisees, Fair 
Work Ombudsman v Bosen Pty Ltd & Anor (unreported, Magistrates' Court 
of Victoria Industrial Division, 21April 2011) and Fair Work Ombudsman v 
Haider Enterprises Pty Ltd (in liq) & Anor (Federal Circuit Court, 30 July 
2015, not yet published), the Courts ordered back-payments to be made to 
workers on student visas who had worked hours in excess of those 
permitted by their visas. 

31  Ms Heather Moore, Advocacy Coordinator, The Freedom Partnership to End Modern Slavery, 
The Salvation Army, Committee Hansard, 26 June 2015, p. 24. 

32  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 9. 

33  The Freedom Partnership to End Modern Slavery, The Salvation Army, Submission 16, p. 12; 
see also Mrs Felicity Heffernan, Humanitarian Lawyer, Australian Catholic Religious Against 
Trafficking in Humans, Committee Hansard, 10 July 2015, p 6. 

34  Dr Stephen Clibborn, Submission 11, pp 1–3. 
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Similarly, in Fair Work Ombudsman v Taj Palace Tandoori Indian 
Restaurant Pty Ltd & Anor (2012] FMCA258, the Federal Magistrates 
Court ordered back-payments to be made to a worker for work performed 
outside of their sub-class 457 visa, and in Fair Work Ombudsman v Shafi 
Investments Pty Ltd & Ors [2012] FMCA 1150, the Court ordered back-
payments to be made to a worker on a sub-class 801 spousal visa who 
worked in excess of the hours permitted by his visa.35 

8.37 The Bosen and Haider cases referenced above by the FWO will be covered in 
greater detail later in this chapter and also in chapter nine. At this junction, however, it 
is pertinent to note that both cases involved 7-Eleven franchisees that evaded, to a 
large extent, the fines imposed by the courts because they liquidated their companies. 
As a consequence, the underpaid workers only ever received a fraction of the money 
they were owed. Therefore, even if the extent to which Australian workplace law 
covers undocumented workers is arguable, the committee notes that the outcomes of 
the 7-Eleven Bosen and Haider cases show the current system is inequitable. 
8.38 In a situation where both the employer and the employee are equally in breach 
of Australia's migration laws, Dr Clibborn argued that the current state of affairs 
effectively allows a dishonest employer to profit from the arrangement while at the 
same time punishing vulnerable temporary visa workers: 

If detected by the Department of Immigration and Border Protection 
(DIBP), employers are subject to penalties including fines, while the 
employees' penalties may include detainment and deportation. 
Unscrupulous employers will calculate the savings from long‐term 
exploitation of undocumented workers against the risk of detection and 
penalty. The workers, on the other hand, will of course never be entitled to 
recover wages, the underpayment of which allowed the employers to 
increase their profit margins.36 

8.39 The cycle of vulnerability was explained by Carey Trundle, Director of the 
Overseas Worker Team at the FWO, in an interview with Associate Professor Tham: 

When you're looking at student visa's you're looking at 40 hours a fortnight. 
Well if you don't know your workplace rights and you're working in a 
restaurant and getting paid $6 an hour and you're being told you've got to 
work more than that if you want to keep your job, you've also got to work 
more than that because you can't live on $6 an hour, you're in a very 
vulnerable situation because you've got the employer who has the power 
over you and then you've also got this fear that you're in breach of your visa 
so therefore immigration — you're fearful of immigration. So all those 
things contribute to a level of vulnerability.37 

35  Fair Work Ombudsman, Tabled document No. 2, Correspondence from the Fair Work 
Ombudsman to Mr Peter Harris AO, Chairman of the Productivity Commission, 24 September 
2015, p. 3. 

36  Dr Stephen Clibborn, Submission 11, p. 3. 

37  Associate Professor Joo-Cheong Tham, Submission 3, p. 18, Interview with Carey Trundle, 
Director, Overseas Worker Team, Fair Work Ombudsman (25 February 2015). 
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8.40 The issue of undocumented work arose repeatedly with respect to 
international student visa holders working in breach of their visa conditions (that is, 
more than 40 hours a fortnight during term time) at 7-Eleven stores. The issue also 
arises if an employer employs a person that has no authority to work in Australia. Dr 
Clibborn argued that this creates a perverse incentive for unscrupulous employers to 
build the exploitation of undocumented workers into their business model knowing 
that those workers would either be too frightened to speak out about their exploitation, 
or would be deported if discovered and would therefore be unable to recoup their 
underpaid wages from their erstwhile employer.38 
8.41 Mr David Wilden, Acting Deputy Secretary with the DIBP pointed to the 
difficulties in reconciling the conflicting principles and interests at play in this type of 
scenario: 

One of the points of difficulty here is that if the worker is participating in 
the workforce on a tourist visa they are actually in breach of their visa 
conditions. There is tension there with the concept of giving them their 
back pay if they have been in breach of visa conditions, given they had no 
authority to work. From an Immigration perspective, if you are here not 
abiding by the conditions of your visa, because you are on a tourist visa, 
you would by the essence of the action be treated differently than someone 
with a 457, who is legally here, legally working and being underpaid.39 

8.42 With respect to the employer, Mr Wilden noted that the DIBP would, 'in the 
instances where people are knowingly employing people who are here unlawfully or 
against the purposes of their visa, take a course against that employer'. However, Mr 
Wilden acknowledged that would 'not necessarily give recourse to the individual'.40 
Nonetheless, in relation to the raids conducted as part of Operation Cloudburst in WA, 
the DIBP confirmed that the employer had not been fined in relation to employing 
undocumented workers.41 
8.43 Some submitters argued that there is a risk that the current imbalance of rights 
between employer and undocumented migrant worker may increase the demand for, 
and supply of, undocumented workers because it is such a profitable exercise for 
unscrupulous employers. For example, Dr Elsa Underhill reported anecdotal evidence 
that undocumented workers are competing for harvesting work with working holiday 
makers (WHMs). This is because contractors supplying undocumented workers are 
undercutting the rates of pay paid by legitimate contractors and growers, placing 
downward pressure on the pay and conditions of WHMs.42 Furthermore, the rewards 

38  Dr Stephen Clibborn, Submission 11, p. 3. 

39  Mr David Wilden, Acting Deputy Secretary, Department of Immigration and Border Protection, 
Committee Hansard, 17 July 2015, p. 43. 

40  Mr David Wilden, Acting Deputy Secretary, Department of Immigration and Border Protection, 
Committee Hansard, 17 July 2015, p. 43. 

41  Department of Immigration and Border Protection, answer to question on notice, 17 July 2015 
(received 11 August 2015). 

42  Dr Elsa Underhill, Submission 42, p. 2. 
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from exploiting undocumented migrant labour have ramifications for the wider labour 
market and the employment conditions of Australian workers. Dr Clibborn observed 
that Australia risks a 'race to the bottom' in employment standards: 

If a sector of the workforce is not entitled to the benefit of employment 
laws it establishes perfect conditions for employers, price‐taking 
contractors and other middlemen and women to drive the price of labour 
down.43 

8.44 Both Dr Clibborn and Associate Professor Tham had similar concerns that the 
gap in legal protection at the intersection of Australia's migration and employment 
laws inadvertently encouraged more undocumented migrant work and led to the 
exploitation of both unauthorised and other workers. Both Dr Clibborn and the 
Freedom Partnership proposed that undocumented migrant workers be afforded access 
to the same employment protections as Australian workers. Associate Professor Tham 
specifically recommended that the Migration Act and the FW Act be amended to 
explicitly state that: 
• visa breaches do not necessarily void contracts of employment; and 
• the standards under the FW Act apply even when there are visa breaches.44 

Coercion of temporary visa workers into breaching their visa 
8.45 Following on from the above discussion of the issues surrounding 
undocumented migrant work, one of the key points emphasised by several submitters 
and witnesses were the draconian consequences under the Migration Act that flowed 
from a temporary visa worker breaching a condition of their visa. The severity of the 
consequences was seen as a structural incentive for an employer to entice or coerce a 
temporary visa worker into breaching a condition of their visa in order to gain 
leverage over the worker. 
8.46 The Shop, Distributive & Allied Employees' Association (SDA) noted the 
current regulatory framework made it very difficult for an international student to 
have the Minister for Immigration and Border Protection overturn a visa cancellation: 

For all visa holders, the Minister may cancel a visa if its holder has not 
complied with a visa condition. Further, for international students this 
cancellation can be done automatically through serving the international 
student with a notice. An international student then has to apply for 
revocation of the cancellation, and prove that the breach of the visa 
condition mandating a limit of 40 hours work per fortnight was due to 
'exceptional circumstances' that were beyond their control. 
Proof of 'exceptional circumstances' would be extremely hard for an 
individual international student to provide to the Department of 
Immigration. Their youth, limited experience in these matters and lack of 

43  Dr Stephen Clibborn, Submission 11, p. 3. 

44  Dr Stephen Clibborn, Submission 11, pp 1–2; The Freedom Partnership to End Modern Slavery, 
The Salvation Army, Submission 16, pp 8–9; Associate Professor Joo-Cheong Tham, 
Supplementary Submission 3, p. 8. 
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resources or access to support services means it would be difficult for an 
international student to gather the proof required in order to establish the 
presence of exceptional circumstances.45 

8.47 The SDA provided a series of examples to demonstrate how an employer 
could entice or coerce a 457, 417, or international student visa worker into a breach of 
their conditions. This could occur by: 
• an employer encouraging and/or requiring an international student to work 

additional shifts knowing this will put the worker in breach of a visa 
requirement of a fortnightly work limit of 40 hours during term time; 

• an employer sponsoring a 457 visa holder and directing that worker to 
perform a job that is different to the occupation identified in the sponsorship 
agreement and/or for a wage lower than the Temporary Skilled Migration 
Income Threshold; or 

• an employer paying a working holiday maker in cash at a rate below the 
national minimum wage in order to retain the job.46 

8.48 The SDA pointed out that all the above scenarios arise from a power 
imbalance in the relationship between employer and temporary visa worker: 

In each of these situations the temporary migrant worker has 'technically' 
acquiesced to the exploitative work arrangement but in reality, the employer 
has exercised their position of power and dominance in the relationship to 
coerce the worker into breaching either the visa's condition pertaining to 
work and/or Australian law.47 

8.49 The SDA therefore argued that the 'regulation permitting deportation for 
breach of a visa's work condition and/or Australian law' had the potential to place 
temporary visa workers in an invidious position because it made them 'more 
susceptible to exploitation by unscrupulous employers who wish to tie them to an 
exploitative employment relationship'.48 
8.50 In light of the above, the SDA argued that temporary visa workers should not 
face 'punitive consequences' where they have breached their visa or Australian law 
because of coercion or exploitation: 

…a migrant worker who is in breach of their visa's work condition or is 
being remunerated or employed in violation of Australian law should not 
face the possibility of deportation and/or cancellation of their visa, where 
the breach is attributable to exploitation or coercion by the employer or a 
third party.49 

45  Shop, Distributive & Allied Employees' Association, Submission 58, p. 18. 

46  Shop, Distributive & Allied Employees' Association, Submission 58, p. 12. 

47  Shop, Distributive & Allied Employees' Association, Submission 58, p. 12. 

48  Shop, Distributive & Allied Employees' Association, Submission 58, p. 12. 

49  Shop, Distributive & Allied Employees' Association, Submission 58, pp 12–13. 
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8.51 Recognising that the definition of exploitation was contested, the SDA stated 
that work performed below the correct wage or employment conditions should be 
taken as evidence of exploitation. In this context, the SDA argued that visa 
cancellation should require the DIBP to establish that the temporary visa worker freely 
'sought to enter into an employment relationship in breach of the visa's work condition 
and/or Australian law'.50 
8.52 The SDA emphasised that the above recommendations did not represent a 
'blanket amnesty' for temporary visa workers (noting that not all temporary visa 
workers are blameless). Rather, it represented a general amnesty unless the DIBP 
could produce evidence of culpability on the part of the temporary visa worker.51 
8.53 Stewart Levitt of Levitt Robinson Solicitors had similar concerns about the 
potential for employers to blackmail international student visa holders over the 
stipulation on their authorised working hours. He argued that the maintenance of 
student visa status 'should be solely linked to academic performance rather 
than…whether the student is engaged in work for in excess of 20 hours per week'. His 
preference was that the work restriction on student visas be removed from the visa 
conditions.52 
8.54 If, however, the 20 hour work restriction on student visas was kept, Mr Levitt 
stated that the penalties for breaching the work restriction should be altered to lessen 
the likelihood of unscrupulous employers coercing vulnerable international student 
visa holders into breaching their visa conditions: 

Should the government wish to maintain a 20 hour work restriction on 
student visas, then instead of the breach of that restriction giving rise to 
cancellation of visa, first and second offences should only be punishable by 
a fine and such a conviction should not be taken into account by the 
Department of Immigration as evidence of character. 
This would remove the propensity for blackmail or extortion which is 
available to unscrupulous employers who engage in wages fraud against 
foreign students. 
Only a third offence of a similar kind committed by a foreign student 
should attract visa cancellation.53 

8.55 Associate Professor Tham agreed that the current provisions of the Migration 
Act strengthened the hand of employers in their dealings with temporary visa workers. 
He also pointed out that the penalties imposed on temporary visa workers for a breach 
of their visa conditions were manifestly unfair. Associate Professor Tham suggested 
that temporary visa holders such as international students should only face visa 
cancellation for a serious contravention of migration law, particularly given the 

50  Shop, Distributive & Allied Employees' Association, Submission 58, p. 13. 

51  Shop, Distributive & Allied Employees' Association, Submission 58, p. 13. 

52  Stewart Levitt, Submission 61, p. 2. 

53  Stewart Levitt, Submission 61, p. 2. 
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abundant evidence of enticement and or coercion faced by international students 
working at 7-Eleven.54 
8.56 In order to address the concerns about fairness and coerced breaches of 
migration law, Associate Professor Tham recommended that section 116(1)(b) and 
section 235(1) respectively of the Migration Act be amended by inserting the italicised 
words below: 

Section 116 
(1) Subject to subsections (2) and (3), the Minister may cancel a visa if he 

or she is satisfied that: 
(a) its holder has not complied with a condition of the visa and such non-

compliance amounts to serious non-compliance. 
Section 235 
(1) If: 
(a) the temporary visa held by a non-citizen is subject to a prescribed condition 

restricting the work that the non-citizen may do in Australia; and 
(b) the non-citizen contravenes that condition; and 

(c) such contravention amounts to a serious contravention; 
the non-citizen commits an offence against this section.55 

8.57 The Migration Act could list the factors to be taken into account in 
determining whether there is 'serious non-compliance' or 'serious contravention' 
including: 
• whether the non-compliance/contravention occurred with knowledge of its 

unlawfulness on the part of the visa-holder; 
• the frequency of the non-compliance/contravention; 
• the gravity of the non-compliance/contravention; 
• whether the non-compliance/contravention was brought about by conduct of 

others, including employers; and/or 
• whether the visa-holder had been previously warned by the Immigration 

Department in relation to the non-compliance/contravention.56 
8.58 Associate Professor Tham argued breaches other than those amounting to 
'serious non-compliance' or 'serious contravention' could be dealt with through a 

54  Associate Professor Joo-Cheong Tham, answer to question on notice, 24 September 2015 
(received 6 November 2015). 

55  Associate Professor Joo-Cheong Tham, answer to question on notice, 24 September 2015 
(received 6 November 2015). 

56  Associate Professor Joo-Cheong Tham, answer to question on notice, 24 September 2015 
(received 6 November 2015); see also The Freedom Partnership to End Modern Slavery, The 
Salvation Army, Submission 16, pp 6–7. 

741

741



system of civil penalties modelled upon section 140Q(1) of the Migration Act which 
provides for civil penalties when there is a failure to satisfy a sponsorship obligation 
by sponsoring employers. Noting a maximum of 60 penalty units applies to section 
140Q(1), he suggested a proportionate penalty for a breach by a visa-holder would be 
5 penalty units.57 
8.59 With respect to the work restriction imposed on international student visas, 
Associate Professor Tham, himself a former international student, explained he had 
shifted his position on this issue. He 'used to think that this was a very reasonable 
condition, given its purported objective of ensuring that international students actually 
devote the majority of their time to the purpose of the visa'. However, he now had 
serious doubts as to whether the visa condition was either necessary or desirable given 
the need for international students to maintain satisfactory course progress and the 
evidence of employers using the visa condition to gain leverage over international 
students: 

Let me address the question of necessity. Visa condition 8202, another 
mandatory condition for international students, makes it a visa breach if the 
educational institution in which an international student is enrolled advises 
the immigration department that the international student is not showing 
satisfactory progress in the course. If we are thinking about the objective of 
ensuring that students devote a sufficient amount of time to their course of 
study, that particular visa condition is sufficient to perform that role. So that 
goes to the question of necessity. 
But I suppose what has really tipped me over the line and changed my 
views is what we are seeing in 7-Eleven and the hospitality industry more 
broadly, as another example—that visa condition 8105, together with these 
draconian penalties, is clearly a mechanism of the exploitation of 
international students.58 

8.60 The SDA stated that the question of removing the work restriction on 
international student visas was complex and that the current limit aimed to balance the 
following factors: 
• viable income requirements for students; 
• labour market impacts; and 
• ensuring that students are able to devote enough time to their studies which is 

their primary reason for being in Australia.59 
8.61 The SDA was of the view that the most effective means to maintain that 
balance would be to ensure that international students were in a position to receive 
award wages for the work that they performed. This 'would allow employee/students 

57  Associate Professor Joo-Cheong Tham, answer to question on notice, 24 September 2015 
(received 6 November 2015). 

58  Associate Professor Joo-Cheong Tham, Committee Hansard, 24 September 2015, p. 35. 

59  Shop, Distributive & Allied Employees' Association, answer to question on notice, 
24 September 2015 (received 30 October 2015). 
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to receive a satisfactory amount of income, maintain minimal impact on the labour 
market and allow employee/students to devote appropriate time to their studies'.60 
8.62 In order to achieve this, the SDA argued that allowing temporary visa workers 
to access a visa amnesty when confronted by exploitation in the workplace would 
provide temporary visa workers with 'reasonable recourse to enforce minimum wages 
for the hours worked'. In turn, this would mean 'the 40 hour per fortnight limit need 
not be disturbed'.61 

The exploitation of international student visa workers at 7-Eleven 
8.63 On 31 August 2015, a joint investigation by Four Corners and Fairfax Media 
revealed the deliberate falsification of employment records by employers (franchisees) 
and the systemic underpayment of the wages and entitlements of international students 
working on temporary visas in many 7-Eleven convenience stores across Australia. 
Along with several former employees of 7-Eleven, the investigation was assisted by, 
amongst others, Mr Michael Fraser, a business and consumer relationship advocate, 
and Mr Stewart Levitt, a class action lawyer at Levitt Robinson Solicitors.62 
8.64 The committee held three public hearings on matters related to 7-Eleven in 
Melbourne on 24 September and 20 November 2015, and in Canberra on 5 February 
2016. 
8.65 The remainder of this chapter deals with the evidence from those hearings. It 
begins with an overview of the 7-Eleven business model, followed by sections on the 
recruitment and underpayment of international student visa holders at 7-Eleven. This 
is followed by a discussion of the response from 7-Eleven including the establishment 
of the independent Fels Panel, the new franchise agreement between 7-Eleven and its 
franchisees, the Fels Panel claims process, and the barriers to claimants coming 
forward. The chapter finishes by looking at the respective responsibilities of the 
franchisor and franchisee and issues relevant to the Franchising Code of Conduct 
(Franchising Code). The FWO inquiry into 7-Eleven is covered in chapter 9. 

60  Shop, Distributive & Allied Employees' Association, answer to question on notice, 
24 September 2015 (received 30 October 2015). 

61  Shop, Distributive & Allied Employees' Association, answer to question on notice, 
24 September 2015 (received 30 October 2015). 

62  Adele Ferguson and Klaus Toft, '7-Eleven: The price of convenience', Four Corners, Australian 
Broadcasting Corporation, broadcast 31 August 2015. 
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7-Eleven history and the business model 
8.66 The hearing in Melbourne on 24 September 2015 was attended by Mr Russell 
Withers, a joint shareholder in 7-Eleven Stores Pty Ltd (7-Eleven) and Chairman of 
7-Eleven until his resignation from the board on 1 October 2015.63 
8.67 Mr Withers signed a licence agreement in 1976 with 7-Eleven in the United 
States (US) to bring 7-Eleven to Australia with the first stores opening in 1977. As at 
24 September 2015, there were 620 7-Eleven stores in Australia operated by 
458 independent franchisees, all operating under their own company structure.64 
8.68 The 7-eleven franchise agreement works on a split of merchandise gross 
profit. At the time of the public hearing in Melbourne on 24 September 2015, 
7-Eleven retained 57 per cent share of the gross profit and the franchisee received 
43 per cent.65 
8.69 The allocation of costs between the franchisor and the franchisee was as 
follows. 7-Eleven's 57 per cent share of the gross profit paid for: 
• the rent or the provision of the store; 
• the equipment in the store; 
• the maintenance of buildings, premises and equipment; 
• the cost of utilities such as power; 
• advertising; and 
• an optional payroll service that relied on information provided by the 

franchisee.66 
8.70 The franchise agreement established the franchisee as an independent 
contractor. From the franchisee's 43 per cent share of gross profit, the franchisee was 
responsible for: 
• hiring and remunerating all staff in the store; 
• store supplies; and 

63  7-Eleven Stores Pty Ltd is privately owned by Mr Russell Withers, his sister Mrs Beverley 
Barlow, and their spouses (7-Eleven, About Us, http://www.7eleven.com.au/about-us (accessed 
25 February 2016)). See also Adele Ferguson and Sarah Danckert, 'Russ Withers resigns from 
7-Eleven board, CEO Warren Wilmot also stands down', The Sydney Morning Herald, 
1 October 2015, http://www.smh.com.au/business/workplace-relations/7eleven-russ-withers-
resigns-from-board-ceo-warren-wilmot-also-stands-down-20150930-gjxw28.html (accessed 
2 October 2015). 

64  Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 September 
2015, p. 46. 

65  Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 September 
2015, p. 46. 

66  Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 September 
2015, p. 46. 
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• expenses such as telephone, janitorial costs and supply items such as paper 
bags.67 

8.71 The balance after the franchisee has subtracted wage costs and other expenses 
from the 43 per cent split of gross profit is the franchisee's net income.68 
8.72 A key point of contention in the 7-Eleven scandal was the extent to which 
7-Eleven was itself responsible for the problems across its network of stores. Several 
submitters and witnesses stated that the 7-Eleven business model placed franchisees in 
an invidious position where the only way that most franchisees could make money 
was by breaking workplace laws and underpaying their workers. In other words, even 
though it was the franchisees that were directly responsible for underpaying their 
employees, the ultimate responsibility had to lie with 7-Eleven because their business 
model underpinned the systemic abuse of workplace law. 
8.73 As the 7-Eleven scandal broke in the media, Professor Allan Fels, a former 
chairman of the Australian Competition and Consumer Commission (ACCC), had 
examined the 7-Eleven business model and stated publicly that the only way that the 
7-Eleven business model could work for the franchisee was if they underpaid or 
overworked their employees: 

My impression – my strong impression – is that the only way a franchisee 
can make a go of it in most cases is by underpaying workers, by illegal 
behaviour. I don't like that kind of model.69 

8.74 When the committee put this to 7-Eleven, Mr Withers emphatically rejected 
it, stating that the 7-Eleven model had a 38 year track record as 'a very viable system': 

Whilst I respect Professor Fels enormously, I would submit that he really 
does not have the information to be able to make that judgement. 

8.75 As at 31 December 2015, 7-Eleven had 626 stores. Eight of these stores were 
operated by 7-Eleven, with the remainder operated by a total of 442 Franchisees. 7-
Eleven provided the modelling of labour costs based on advice by employment 
consultants, ER Strategies and consultation with 7-Eleven franchisees: 
• the average cost per hour (before associated on-costs) of operating an 

optimised roster would be $25.04 per hour in a non-fuel store and $21.97 per 
hour in a fuel store; 

• the minimum number of staff that would be required to operate a store would 
average at 1.1 full time equivalent (FTE) for each shift per week over the 

67  Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 September 
2015, p. 46; see also 7-Eleven, Frequently asked questions, 'Investment: what ongoing costs do 
I need to pay as a 7-Eleven franchisee?, http://franchise.7eleven.com.au/faq.html  
(accessed 1 March 2016). 

68  Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 September 
2015, p. 46. 

69  Professor Allan Fels, Sydney Morning Herald, video, 
http://www.smh.com.au/interactive/2015/7-eleven-revealed/ (accessed 2 February 2016). 
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course of a year. (This staff number includes appropriate allowances for 
administration and management time, ordering and receiving stock, shift 
overlaps and promotional changeovers); 

• the average minimum weekly cost of operating a non-fuel store is 168 hrs per 
week x $25.04 per hour x 1.1 FTE = $4645.87 per week (before associated 
on-costs); and 

• the average minimum weekly cost of operating a fuel store is 168 hrs per 
week x $21.97 per hour x 1.1 FTE = $4060.06 per week (before associated 
on-costs).70 

8.76 Based on these figures, the average minimum annual cost of operating a non-
fuel store would be $241 585 and of a fuel store would be $211 123. In addition, the 
franchisee has associated on-costs such as leave accruals, superannuation and workers 
compensation, as well as expenses such as telephone, janitorial costs, supply items 
such as paper bags, and interest on the business loan. 
8.77 Yet documents seen by the joint Four Corner-Fairfax Media investigation 
showed that about 140 7-Eleven stores across Australia generated a gross profit of 
$300 000 or less a year for the franchisee.71 
8.78 A second and related point of contention between 7-Eleven and other 
submitters and witnesses was over whether the problems at 7-Eleven were systemic, 
or merely a matter of a few rogue franchisees. 
8.79 Mr Ullat Thodi declared that the problem of exploitation at 7-Eleven was 
systemic, but that international students were terrified to come forward because of 
their fears of deportation: 

I believe it is systemic, because I do have mates who worked in Perth, in 
Brisbane, in Sydney and in Melbourne; I am from Geelong, and still there 
are people working there who are my mates, at a little less than $12. I still 
have a mate in Perth right now who started on $8 and went up to $10; I 
think now he is on $14. It is still happening right now, everywhere. They 
are all scared to stand up because of the 20 hour work limit. I believe that if 
Immigration say in the newspaper that the 20 hour limit does not apply, 
people will just run in behind it, and you could get thousands of people 
right now saying, 'Yes, I have been underpaid.'72 

8.80 Mr Fraser stated that he had contacted Mr Warren Wilmot, the then Chief 
Executive Officer (CEO) of 7-Eleven, with evidence that the wage scam was systemic 
at 7-Eleven and that the problem could only be solved by 7-Eleven Head Office: 

This is what I said to Warren Wilmot in my email, I think several times: if 
it was one store, I could see why you would say it is not the problem, or if it 

70  7-Eleven, answer to question on notice, 5 February 2016 (received 16 February 2016). 

71  The Sydney Morning Herald, http://www.smh.com.au/interactive/2015/7-eleven-revealed/ 
(accessed 2 February 2016). 

72  Mr Mohamed Rashid Ullat Thodi, Committee Hansard, 24 September 2015, p. 6. 
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was two, or maybe even if it was one state; but how does an Indian 
franchisee in Melbourne and a Pakistani franchisee in Sydney and a 
Chinese franchisee in Brisbane all know the same scam, and, when you talk 
to every worker, how do they know that that is just the 7-Eleven model? 
So I said to him: 'If this going on, it is systemic and it's not something that 
can be fixed with a Fair Work complaint or by reporting the franchisee; it is 
something that must come from head office. They must fix it there, because 
it's systemic.'73 

8.81 Following the Four Corners program, Mr Fraser was contacted by many 
franchisees. According to Mr Fraser, one of the franchisees admitted the 
underpayment model was systemic across 7-Eleven: 

Listen, we all underpay. It is essentially what we signed up to. We bought 
into the model. We all knew what we were getting into. That is the 
7-Eleven model.74 

8.82 However, the franchisee was unhappy that in the subsequent media glare, 
7-Eleven expected the franchisees to pay the correct wages when some of them could 
not make the model work without underpaying: 

They are not happy that 7-Eleven are turning around and saying, 'Now the 
media are watching, you have got to start doing the right thing—but, don't 
worry, this will all blow over in a few months and you can go back to 
business.' A couple of weeks ago, one guy from Surfers Paradise packed up 
and left. He said, 'If I've got to pay the wages properly, I can't afford to 
survive.' So he abandoned the store and went back overseas.75 

8.83 The argument that underpayment at 7-Eleven was systemic was supported by 
evidence from the Fels Panel. Despite franchisees actively deterring employees from 
coming forward, Professor Fels noted that 60 per cent of 7-Eleven stores had a claim 
for underpayment against them. Furthermore, Professor Fels was strongly of the view 
that more stores should have a claim against them, but employees were being 
threatened by their employers.76 
8.84 The third and related point of disagreement between 7-Eleven and other 
submitters and witnesses was the claim by 7-Eleven that they were unaware of the 
extent of the problem and that it had taken them by surprise. For example, Mr Withers 
stated that 7-Eleven had been 'blindsided by the level of underpayment', that 7-Eleven 
was not aware of the extent of the problem, and that he hoped 'that this is in a minority 
of franchisees'.77 

73  Mr Michael Fraser, Committee Hansard, 24 September 2015, p. 15. 

74  Mr Michael Fraser, Committee Hansard, 24 September 2015, p. 17. 

75  Mr Michael Fraser, Committee Hansard, 24 September 2015, p. 17. 

76  Professor Allan Fels, Fels Wage Fairness Panel, Committee Hansard, 5 February 2016,  
pp 27 and 28, and 29–30. 

77  Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 September 
2015, pp 49 and 52. 
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8.85 Likewise, Ms Natalie Dalbo, the former General Manager Operations at 
7-Eleven claimed 7-Eleven was not aware of pervasive underpayment. She stated that 
based on its audit history, 7-Eleven believed the practice of underpayment was 
restricted to a few franchisees: 

I think if we look through the timeline of audits that have been undertaken 
by the Fair Work Ombudsman, there was certainly an indication in 2009 
that five stores had been found underpaying, through that audit process. At 
the time of those audits, we genuinely did not believe the practice was 
widespread, and we worked with the FWO to put in place the appropriate 
measures to ensure that our franchisees were educated on their 
responsibilities as employers, and that they were provided and afforded the 
correct compliance training to meet those obligations. 
… 
In 2009 there was a joint audit that was undertaken by 7-Eleven and the 
Fair Work Ombudsman. Again, there were 17 stores out of 56 that had 
recorded contraventions. Those contraventions varied from evidence of 
underpayment in some of those 17 stores, to paperwork and payslip 
contraventions as well. So again, of the 56 stores, there were 17 where there 
were findings, and we did put in place some increased focus on education 
and training, and that 2010 audit led to the introduction of what we call our 
'retail review program', where we audited payroll compliance.78 

8.86 However, given the systemic nature of wage exploitation occurring across 
almost all 7-Eleven stores and in every state in which 7-Eleven operated, submitters 
and witnesses struggled to believe that 7-Eleven Head Office were unaware that the 
half-pay model existed.79 
8.87 The committee put it to 7-Eleven that Head Office had used the franchise 
structure to insulate itself from any knowledge of underpayment (and the associated 
risks and liabilities): 

I think it has been described as a very thin veil between your organisation, 
at the head office level, and the actual franchise structure, which has 
provided with you a degree of plausible deniability of knowledge…80 

8.88 In response, Mr Wilmot, the then CEO of 7-Eleven rejected this assertion.81 

78  Ms Natalie Dalbo, General Manager Operations, 7-Eleven Stores Pty Ltd, Committee Hansard, 
24 September 2015, p. 49. 

79  See, for example, Mr Gerard Dwyer, National Secretary and Treasurer, Shop, Distributive and 
Allied Employees Association, Committee Hansard, 24 September 2015, p. 26; Mr Michael 
Fraser, Committee Hansard, 24 September 2015, p. 15. 

80  Senator O'Neill, Committee Hansard, 24 September 2015, p. 53. 

81  Mr Warren Wilmot, Chief Executive Officer, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 
September 2015, p. 53. 

748

748



Recruiting international students to work as 7-Eleven employees 
8.89 At the public hearing in Melbourne on 24 September 2015, five former 
employees of 7-Eleven, Mr Mohamed Rashid Ullat Thodi, Mr Pranay Krishna 
Alawala, Mr Rahul Patil, Mr Ussama Waseem, and Mr Nikhil Kumar 
Sangareddypeta, recounted their experiences at 7-Eleven. 
8.90 To provide the broader context, Mr Ullat Thodi set out the pressures that 
international students were under that rendered them vulnerable to exploitation. He 
told the committee that international students were trapped by the combination of high 
fees they had to pay for their university course and the visa condition restricting them 
to 20 hours work per week during their periods of study. Most international students 
could not find work outside of convenience stores such as 7-Eleven because 
employers would not hire workers with a restriction on the hours they could work. So 
the international student was typically forced to take a job at a convenience store 
where they were required to work hours that exceeded their visa condition and were 
grossly underpaid as part of the bargain. As a consequence of working more than 20 
hours a week, the international student was in breach of their visa condition. And yet 
if the international student did not secure sufficient work, they were unable to pay 
their university fees and would therefore also be in breach of their visa conditions.82 
8.91 Mr Ullat Thodi travelled to Australia from India in February 2007 on a 
573 student visa to study a double degree in Architecture and Construction 
Management at Deakin University (at its Geelong Waterfront Campus). Mr Alawala 
arrived in Australia on 17 August 2013 from India on a 573 student visa to study a 
Masters in Tourism and Hospitality Management at James Cook University.83 
8.92 Mr Ullat Thodi, Mr Alawala, Mr Patil, Mr Waseem, and Mr Sangareddypeta 
had similar stories of how they got work at 7-Eleven. They had all applied without 
success for many jobs on arriving in Australia, and 7-Eleven was the first job offer 
they got. Having left their resumes at a 7-Eleven store, they were subsequently 
contacted by the store manager to come in for a training shift.84 
8.93 Given the long hours that many employees put in at 7-Eleven, the committee 
was keen to understand how international students managed to combine a full-time 
study load of 40 hours a week with 40 to 60 hours a week in the workforce. 
8.94 Mr Ullat Thodi stated that he was successful in his first two semesters, getting 
high distinctions and working between 50 and 55 hours a week. However, once he 
became aware that he was being underpaid and exploited by his employer, it greatly 
affected his mental health. As a result of trying to deal with the emotional 

82  Mr Mohamed Rashid Ullat Thodi, Committee Hansard, 24 September 2015, p. 5. 

83  Mr Mohamed Rashid Ullat Thodi and Mr Pranay Alawala, Submission 59, p. 1; Mr Pranay 
Alawala, Supplementary Submission 59.1, p. 1. 

84  Mr Rahul Patil, Committee Hansard, 24 September 2015, pp 24–25; Mr Ussama Waseem, 
Committee Hansard, 24 September 2015, p. 25; Mr Nikhil Kumar Sangareddypeta, Committee 
Hansard, 24 September 2015, p. 25; Mr Mohamed Rashid Ullat Thodi, Supplementary 
Submission 59.2, p. 1; Mr Pranay Alawala, Supplementary Submission 59.1, p. 1. 
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consequences of being exploited at work, Mr Ullat Thodi began failing his subjects at 
university. Further, having failed several subjects, Mr Ullat Thodi calculated that he 
had already paid almost $100 000 for his degree, and he still had one subject to take in 
2016.85 
8.95 The committee received different perspectives on why so many international 
students ended up working in convenience stores such as 7-Eleven. Although Mr Patil 
acknowledged it was difficult to get a job in a new country without experience, he 
cited the restriction on working hours as the key factor that effectively confined 
international students to places like 7-Eleven: 

When I came in I applied at almost every place I could work for, but most 
of the companies do not want to hire people who have work restrictions.86 

8.96 Likewise, Mr Ullat Thodi was firmly of the view that the most important 
reason for international students failing to secure work outside of places like 7-Eleven 
was because employers did not want to take on a worker with a visa restriction that 
limited the hours they could work: 

You do not want to hire someone who cannot work more than 20 hours. 
You do not want to hire someone if you are going to call them to come in 
for work and they will say, 'I'm over 20 hours.' You have to be someone 
who is reliable or can work unlimited.87 

8.97 The committee heard that many franchisees from the Indian subcontinent 
(India, Pakistan, and Bangladesh) and southern China tended to recruit international 
students from those same ethnic backgrounds. Mr Ullat Thodi noted that many 
franchisees were former international students themselves and so they understood, and 
were able to exploit, the particular vulnerabilities of international students 88 
8.98 Associate Professor Tham pointed out that academic research had found 
international students faced discrimination in trying to find a decent job, rather than 
within the labour market itself. Discrimination at the point of entry into the labour 
market produced vulnerability by 'channelling international student workers into 
precarious jobs, including those with illegal working conditions, through their 
willingness to accept inferior working conditions'.89 
Underpaying the employees at 7-Eleven 
8.99 The industrial agreements covering employment in 7-Eleven stores, the 
General Retail Industry Award 2010 and the Vehicle Manufacturing, Repair, Services 
and Retail Award 2010, provide for penalty rates and casual loading. 

85  Mr Mohamed Rashid Ullat Thodi, Committee Hansard, 24 September 2015, p. 8. 

86  Mr Rahul Patil, Committee Hansard, 24 September 2015, p. 27. 

87  Mr Mohamed Rashid Ullat Thodi, Committee Hansard, 24 September 2015, p. 5. 

88  Mr Mohamed Rashid Ullat Thodi, Supplementary Submission 59.2, pp 3–4. 

89  Associate Professor Joo-Cheong Tham, Supplementary Submission 3, pp 9–10. 
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8.100 Yet, the committee heard remarkably similar accounts of widespread 
underpayment and overworking of staff right across the 7-Eleven network of stores in 
Australia. For example, many 7-Eleven employees worked alone on Sunday night 
shifts for $10 an hour when they should have been paid $37.05 an hour.90 
8.101 The underpayment of workers at 7-Eleven took multiple forms. It included the 
non-payment of work carried out as a trainee, as well as what are termed the 'half pay 
scam', the 'cash back scam', and the payment by 7-Eleven Head Office of employees' 
wages into the bank account of the franchisee (employer). These various scams are 
explained in the following sections. 
Unpaid training 
8.102 It was clear from the evidence of former 7-Eleven employees who appeared 
before the committee in Melbourne that being required to perform unpaid work as a 
trainee employee was a pervasive practice at 7-Eleven. For example, Mr Ullat Thodi 
worked four to five shifts a week for two months as a trainee. During those shifts, Mr 
Ullat Thodi cleaned the toilets, bathrooms, shelves, windows, the 7-Eleven sign on the 
outside of the store, and the air conditioning vent. He also stacked shelves, mopped 
the floor, and observed staff and customers. Mr Ullat Thodi was not paid for any of 
those shifts.91 
8.103 Mr Alawala agreed the practice of unpaid training was widespread throughout 
7-Eleven franchises. For example, he had rung about 150 friends working across 70 
stores in Brisbane and every one of them said that no 7-Eleven stores paid for training 
shifts.92 
8.104 Furthermore, Mr Ullat Thodi told the committee that the work that trainee 
employees were given did not constitute actual training for the work they would do as 
a regular employee. For example, a trainee would effectively be required to act as a 
security guard on busy weekend nights when the owner would reasonably expect to 
receive drunk and frequently aggressive customers. In practice, therefore, many 
trainees have worked as unpaid security guards at 7-Eleven stores.93 
Half pay scam 
8.105 In April 2007, Mr Ullat Thodi met the co-owner of the 7-Eleven franchise in 
Geelong who told him he would be paid $10 per hour before tax and that he would be 
working 40 hours a week but his payslip would show he had worked 20 hours a week 

90  Mr Mohamed Rashid Ullat Thodi and Mr Pranay Alawala, Submission 59, p. 5. 

91  Mr Mohamed Rashid Ullat Thodi, Supplementary Submission 59.2, pp 1–2; Mr Pranay 
Alawala, Supplementary Submission 59.1, pp 1–2; Mr Ussama Waseem, Committee Hansard, 
24 September 2015, p. 23; Mr Nikhil Kumar Sangareddypeta, Committee Hansard, 
24 September 2015, p. 24. 
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to avoid visa problems. The co-owners of the store never informed Mr Ullat Thodi of 
the minimum wage or advised that his employment was covered by an award.94 
8.106 Mr Ullat Thodi worked six night shifts a week at the Geelong store from 
7:30pm to 8:30am, up to 78 hours a week. However, he was only paid (at half pay) for 
the hours between 8.00pm and 8.00am. Mr Ullat Thodi stopped working at the 
Geelong store in December 2007 and began working at another 7-Eleven store owned 
by the same franchisees in South Yarra, Melbourne. At South Yarra, Mr Ullat Thodi 
worked between 9.30pm and 8.30am, between 50 and 60 hours a week. Again, Mr 
Ullat Thodi was only paid (at half pay) for the hours between 10.00pm and 8.00am. 
Mr Ullat Thodi was not allowed to take any meal or rest breaks while working at 
either of the 7-Eleven stores. After paying tax, Mr Ullat Thodi received about $5 an 
hour.95 
8.107 Mr Ullat Thodi stated that after he filled in a timesheet at the Geelong store, 
the manager then entered the information into the computer. There was no timesheet 
at the South Yarra store.96 Mr Ullat Thodi noted that his employer destroyed all the 
paper records. However, Mr Ullat Thodi did keep a detailed diary of all his shifts 
(apart from his initial training shifts).97 
8.108 The co-owners told Mr Ullat Thodi that he would be in trouble with the DIBP 
if he talked to anyone about his pay. The co-owners did not threaten to report him to 
the DIBP. Rather, they said that if he spoke out, then the DIBP would find out about it 
and then he would be deported: 

It is not straightforward wording. It is sort of a mental, emotional trick, if I 
can say it that way. They will say, 'Hey, the other family members, we are 
helping you out; you can work more than 20 hours provided you don't say 
anything to anyone about your pay, about the hours you work, because if 
you say it outside, you will be in trouble.' They would not say that they 
would be in trouble; they said 'you' will be in trouble because you are 
working more than 20 hours. Obviously I did not know how much the 
minimum pay was. So, they would say to not tell anyone, because if you do 
you will be in trouble. So, you tend to believe in them, thinking that these 
people are helping you out. You would not think about it the other way: 
what are the benefits they get out of it?—until maybe later on when you get 
kicked out of the job and think about what was actually happening.98 

8.109 In January 2008, Mr Ullat Thodi requested a pay rise from $10 to $11 an 
hour. The co-owner said they would consider it in a few months. In May 2008, Mr 

94  Mr Mohamed Rashid Ullat Thodi and Mr Pranay Alawala, Submission 59, p. 2; Mr Mohamed 
Rashid Ullat Thodi, Supplementary Submission 59.2, p. 5. 

95  Mr Mohamed Rashid Ullat Thodi and Mr Pranay Alawala, Submission 59, p. 2; Mr Mohamed 
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98  Mr Mohamed Rashid Ullat Thodi, Committee Hansard, 24 September 2015, pp 4 and 8; Mr 
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Ullat Thodi was fired. Mr Ullat Thodi did not dispute being sacked because he 
realised that, after receiving wages of $5 an hour after tax and paying for the return 
train fare from Geelong to South Yarra each day, he was hardly making any money.99 
8.110 Mr Alawala worked at two 7-Eleven stores in Brisbane owned by the same 
franchisee. He was paid $10 an hour and worked between 10.00pm and 7.00am. He 
frequently had to do an extra unpaid hour or two in the morning. After having worked 
his first fortnight, Mr Alawala did not get any pay. Upon approaching the manager, 
Mr Alawala was told that the owner was busy and people were not getting paid. After 
he had worked 94 hours and not been paid, Mr Alawala looked for another job.100 
8.111 Mr Alawala found work at another 7-Eleven store. Once again he had to 
perform a series of unpaid training shifts including a night shift. Mr Alawala was told 
by the owner that he would be paid $18 an hour. Mr Alawala never received a pay 
slip, and his wages were paid directly into his bank account. However, when he 
actually received his pay, Mr Alawala did his own calculations and realised he was 
being paid at $15 an hour. After this, Mr Alawala's pay rate varied between $13 and 
$18 an hour. Like Mr Ullat Thodi, Mr Alawala was paid a flat rate and never received 
penalty rates or overtime irrespective of whether it was a Sunday night shift or a 
public holiday.101 
8.112 While he usually worked between 16 and 24 hours a week, Mr Alawala was 
sometimes required to work seven night shifts in a row when there was a staff 
shortage. Although his rostered shifts were 10.30pm to 6.30am, Mr Alawala usually 
had to work an additional two to three hours unpaid work each morning after his shift 
officially finished.102 
8.113 Mr Alawala noted that he was 'not allowed to sit down, drink water or rest' 
during his shift. Furthermore, because he was not allowed to close the door of the 
store at any time during the shift, Mr Alawala was unable to use the bathroom at any 
time during his shift.103 
8.114 Mr Waseem worked at 7-Eleven between March and August of 2014. After a 
week's unpaid training, he started on $11 an hour for the first two months, after which 
his pay was increased to $12 an hour.104 
8.115 Mr Sangareddypeta worked at 7-Eleven from December 2013 until June 2015. 
After a week's unpaid training, he also worked for $10 an hour which increased to $11 
an hour after two months. He was paid $12 an hour for night shifts. After six months, 
his pay was increased to $13 an hour for day shifts and $14 an hour for night shifts. 
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Mr Sangareddypeta  was fired after he could not do one shift because he was sick. He 
simply received a text message stating 'I can't keep your position anymore'.105 
8.116 Mr Rahul Patil worked at 7-Eleven for twelve months. He was told that he 
would be paid $10 an hour and that was the rate that he would get at any 7-Eleven 
store. Eventually, his pay was raised to $11 an hour.106 
8.117 Mr Waseem and Mr Patil never received pay slips from their employer. While 
Mr Sangareddypeta got a pay slip, it only showed half the hours that he had worked. 
Furthermore, he had to sign a sheet declaring he had only worked the lesser number of 
hours.107 
8.118 The accounts of the former employees were supported by subsequent 
evidence from the Fels Wage Fairness Panel (Fels Panel). The evidence uncovered by 
Professor Fels was even more disturbing. Not only did the Fels Panel discover that the 
underpayments occurred across almost the entirety of the 7-Eleven chain of stores 
(covered later), but the underpayments were even more dramatic with many 
employees receiving only a third of the wage to which they were entitled: 

There is what we call the half-pay scheme—that is, the franchisee only 
records half the hours worked by the employee in the payroll system. 
However, it turns out that that is bit misleading because there are quite a 
few cases where only about a third of the hours were recorded in the payroll 
system. But, anyway, the effective rate paid to the employees was only a 
half or sometimes a third of the award.108 

Cash back scam 
8.119 Following the screening, on 31 August 2015, of the Four Corners program on 
wage exploitation at 7-Eleven, the committee heard evidence that 7-Eleven was forced 
to clamp down and persuade franchisees to pay the correct wages to their employees. 
However, a new scam sprang up almost immediately. 
8.120 Mr Fraser stated that within 48 hours of the program being broadcast, he 
began receiving telephone calls from all around Australia that a new scam had 
replaced the half pay scam. Even though it appeared employees were being paid the 
correct wages for their work, in reality the franchisees were now demanding that the 
employee pay part of it back to the franchisee in cash so that it could not be traced. 
This became known as the cash back scam.109 
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8.121 Mr Gerard Dwyer, National Secretary and Treasurer of the SDA provided the 
committee with documents110 that confirmed the SDA had received consistent 
evidence on the half pay scam and the cash back scam: 

…quite often, they have to work double the hours that are on their pay slip. 
Effectively, they are getting half the pay. That is quite common. The other 
common approach is that people work the right hours, but, to make sure 
they get the wages down to the $9, $10 and $11 rates, people are required to 
give that back as cash and that cash is often used by the franchisee to pay 
other employees who do not appear on the books anywhere. It is a recycling 
of the wages outlay to pay others in cash.111 

8.122 Once again, investigations by the Fels Panel confirmed that the cash back 
scam was pervasive and ongoing: 

That involves the employee receiving their pay for the hours worked but the 
employee is then forced by the franchisee to pay back a portion in cash. We 
have received a number of consistent reports from claimants that, since the 
discovery of the scandal, franchisees who are operating the half-pay scheme 
are now operating under the cash-back scheme in the hope that it will not be 
detected by any investigations made by head office.112 

8.123 The committee notes that the cash back scam forms part of the case against a 
7-Eleven franchisee in the Brisbane Federal Circuit Court. The FWO alleges that Mai 
Pty Ltd and its director, Mr Seng-Chieh Lo, underpaid about 12 7-Eleven $82 000. 
The FWO further alleges that while Mr Lo appeared to have paid the underpaid wages 
back to the employees out of his own bank account, he subsequently approached the 
employees to demand that the moneys be paid back to him in cash.113 
Common bank account 
8.124 The third manifestation of underpayment involved the payment by 7-Eleven 
Head Office of employees' wages into the franchisees bank account. This gave the 
franchisee (employer) a free hand to control the amount of money that they would 
give their employees. The number of employees whose wages were paid into their 
employers' bank accounts and the sums of money involved were staggering. The Fels 
Panel identified about $77 million owed to around 1500 workers that was paid into the 
employers' bank accounts: 

The third scheme is the common bank account. In this instance all 
employees or a group of employees' salaries are paid into one bank 
account—as a number of you have mentioned this morning. The bank 
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account is either that of the franchisee or it belongs to someone who the 
franchisee has influence over. Then it is up to the franchisee how much or 
how little of that they pay on to the employee. We think this is pretty 
reasonably widespread within the 7-Eleven network. Investigators for the 
panel have identified in the payroll system—if you go from July 2011 to 
September 2015—four years—that about 1467, say 1500, employees were 
paid by that means. About $77 million was paid into those common bank 
accounts.114 

8.125 One example in particular illustrates the scale and complexity of the 
franchisee bank account scam. One franchisee with 20 bank accounts of his own 
employed 90 workers whose wages were paid into his bank accounts. About $3.6 
million of workers' wages over a four year period between July 2011 and September 
2015 was paid into the employer's bank account.115 
Unpaid superannuation 
8.126 Given the extent of wage underpayments, it appears many employees either 
did not receive superannuation payments, or may have received a lesser amount than 
that to which they were entitled. Mr Ullat Thodi stated that he was never paid 
superannuation during the time he worked at 7-Eleven.116 
8.127 Although Mr Alawala was paid superannuation during his time at the second 
7-Eleven store, he was not sure whether the superannuation amounts had been 
calculated correctly, particularly given the inaccuracies in the employment records 
regarding the actual hours that employees worked.117 Unpaid superannuation is 
another matter the Fels Panel is seeking to rectify on behalf of 7-Eleven claimants (see 
later section). 
Workplace health and safety 
8.128 Former employees at 7-Eleven stores told the committee about the absence of 
sick pay, a lack of compensation for workplace injury, and exposure to threats from 
customers and sometimes actual physical violence at work. 
8.129 Employees would frequently have to deal with fights between customers at 
the store, some of which required the police to be called. On occasions, staff were 
assaulted by customers and suffered injuries. Mr Ullat Thodi stated that a friend who 
worked at the 7-Eleven store in Geelong was attacked by drunk customers coming 
into the store and subsequently got a $2000 bill for an ambulance. The employer never 
paid the ambulance fee.118 
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8.130 Mr Alawala stated that the store he worked in had no lock-up system or safety 
mechanisms, and yet as the sole night shift worker on duty, he had to deal with 
customers who were drunk and aggressive. Mr Alawala recounted that a friend at 
another 7-Eleven store was robbed at knifepoint.119 
8.131 Workers also reported suffering workplace injuries, some long-lasting, and 
that they never received sick pay or compensation for work-related injuries.120 Mr 
Alawala suffered a serious back injury lifting heavy items that had been delivered to 
the store. After putting all the stock away, he went home in severe pain and was 
unable to get out of bed for four days. Mr Alawala did not receive any sick pay, and 
shortly after this incident, he quit his job at 7-Eleven.121 
Staff required to pay for goods stolen by customers 
8.132 Employees told the committee that staff at 7-Eleven stores were required to 
pay the franchisee if a customer drove off without paying for petrol. For example, Mr 
Alawala stated that he paid the owner a total of $200 for petrol that had been stolen on 
four or five occasions when he had been rostered on duty.122 
8.133 Likewise, Mr Waseem recounted that he had to pay for items that had been 
shoplifted and the amounts were deducted from his wages by his employer.123 
Visa rorting by 7-Eleven franchisees 
8.134 Evidence form several submitters and witnesses indicated that the 457 visa 
system is being rorted by 7-Eleven franchisees. Essentially, a 7-Eleven franchisee 
offered to act as a 457 visa sponsor for an international student employee (on an 
existing student visa) in return for the payment by the employee of several thousands 
(and possibly tens of thousands) of dollars to the franchisee.124 
8.135 Mr Ussama Waseem, a former 7-Eleven employee stated that 'there are lots of 
franchisees who offer permanent visas…for around $45 000 to $50 000'.125 
8.136 Mr Fraser noted that former employees of Mr Mubin Ul Haider, a 7-Eleven 
franchisee in Brisbane, have alleged that he charged between $40 000 and $70 000 to 
procure a visa.126 
8.137 The Justice and International Mission Unit of the Synod of Victoria and 
Tasmania, Uniting Church in Australia, pointed out that not only had the FWO 
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commenced litigation against Mr Haider for underpayment of his workers, but that the 
DIBP had also barred Mr Haider from sponsoring more 457 visa employees for 
2 years 'due to underpayment of other staff members (on 457 visas from India), lack 
of wage records and lack of co-operation with the Department of Immigration 
regarding these issues'. On 15 August 2015, the Migration Review Tribunal of 
Australia upheld the decision to bar Mr Haider from sponsoring 457 visa workers.127 
8.138 Mr Levitt also claimed that 7-Eleven franchisees sponsored family relatives 
from overseas as 'spurious' executives to work in the franchise. In practice, these 
alleged executives played 'little or no role' in the business. However, the franchisee 
falsified the records with hours worked by international students attributed 'to 457 visa 
holders, to make it appear that the 457 visa holder was actually closely engaged' in the 
running of the business.128 
8.139 With respect to the above allegations, the committee notes evidence of the 
deliberate falsification of records by 7-Eleven franchisees. For example, Mr Alawala 
stated that his employer sometimes directed him to log in to the computer system 
using the login code of another staff member.129 
8.140 In addition, Mr Ullat Thodi stated that during the court case against his 
employer, it emerged that his employer had created fictitious workers for the records. 
However, these people were 'ghost' workers: they did not exist and never actually 
worked in the store. Because half the hours that international students worked were 
never entered into the records, these hours could be allocated to the fictitious workers. 
Furthermore, the money that should have been paid to the international students for 
their work went straight to the franchisee through the accounts of the fictitious 
workers.130  
The response from 7-Eleven 
8.141 At his first appearance before the committee, Mr Withers indicated that 
7-Eleven took responsibility, both for the problem and, for fixing it: 

It would be easy for us to say that this is the responsibility of the offending 
franchisees but the reality is, whatever the extent of the problem, this has 
happened on our watch and we want to make it right.131 

8.142 Mr Withers agreed with the committee's assessment that the overarching 
systems 7-Eleven had in place were inadequate to detect the pervasive falsification of 
records and systemic wage abuse.132 
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8.143 Indeed, of 1500 unannounced audits last year, 7-Eleven issued 158 breach and 
warning notices issued to franchisees. However, only one warning related to a failure 
to comply with payroll minimum standards. By contrast 62 notices related to 'Failure 
to maintain 7-Eleven image'.133 
Independent review panel 
8.144 As part of its response to the problem, Mr Withers stated that 7-Eleven had 
appointed an independent panel to determine any claims for underpayment made by 
employees and former employees. The work of the Fels Panel is covered in greater 
detail in subsequent sections.134 
8.145 Mr Withers committed his company to settling any claims determined by the 
Fels Panel 'promptly and without further investigation'. He also pointed out that there 
was 'no time limit and there are no statutes of limitation on claims' and that the work 
of the Fels Panel was confidential.135 
8.146 At a subsequent hearing in Canberra on 5 February 2016, the new chairman, 
Mr Michael Smith confirmed that 7-Eleven was working with the Fels Panel and the 
FWO to identify and take action against ongoing instances of underpayment including 
the cash back scam.136 
Audit activity 
8.147 Ms Natalie Dalbo, the former General Manager Operations at 7-Eleven, 
explained that 7-Eleven was in the process of auditing all its stores for payroll 
noncompliance. As at 24 September 2015, it had completed 505 of 620 audits. Mr 
Withers also noted that 7-Eleven had acted on a request to report any anomalies it 
discovered in the payroll system during the audit process to the FWO.137 
8.148 Mr Withers stated that because franchisees returned payroll information on 
employees and the numbers of hours worked to Head Office, 7-Eleven simply did not 
know how many franchisees had been underpaying their employees. Mr Withers 
agreed that franchisees had not been telling 7-Eleven the truth.138 

132  Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 September 
2015, p. 56. 

133  7-Eleven, answer to question on notice, 24 September 2015 (received 29 October 2015). 

134  Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 September 
2015, p. 46. 

135  Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 September 
2015, p. 46. 

136  Mr Michael Smith, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 5 February 2016, 
p. 6. 

137  Ms Natalie Dalbo, General Manager Operations, 7-Eleven Stores Pty Ltd, Committee Hansard, 
24 September 2015, p. 48; Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee 
Hansard, 24 September 2015, p. 51. 

138  Mr Russell Withers, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 September 
2015, pp 46 and 47. 
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8.149 Ms Dalbo noted that 86.5 per cent of stores, or 536 stores in total, currently 
used the 7-Eleven payroll system. Given the numbers of stores using the 7-Eleven 
payroll system varies between years, it is not possible to make accurate comparisons 
across years. However, it is clear to the committee that the total weekly payroll costs 
jumped by $403 000 a week between June 2015 and September 2015 following the 
audit activity and the Four Corners program: 
• the total payroll for the week ending 27 July 2014 (552 stores) was 

$1.613 million.139 
• the total payroll for the week ending 7 June 2015 (536 stores) was 

$1.845 million.140 
• the total payroll for the week ending 20 September 2015 (536 stores) was 

$2.248 million.141 
8.150 From the week ending 7 June 2015 to the week ending 20 September 2015, 
out of a total of 597 stores, 74.9 per cent (447 stores) showed an increase in payroll 
expenditure. Of the remaining 150 stores, 24.8 per cent (148 stores) showed a 
decrease in payroll expenditure. Two stores did not indicate any change in payroll 
expenditure.142 
8.151 For the financial year 2014–15, the average profit in stores which traded for 
that period (subject to temporary closures for maintenance) was $167 332, with the 
range being a loss of $48 815 to a profit of $1 212 243. For the financial year 
2014–15, the average profit of those stores in the lowest income band was $73 464 
with the median being $80 680. The range of earnings in this band was a loss of 
$48 815 to a profit of $116 081.143 
Training for franchisees 
8.152 Ms Dalbo noted that while the recruitment of franchisees happens through the 
7-Eleven website, 'it has historically been the fact that many of our franchisees 
predominantly come from referrals from other franchisees'. Ms Dalbo noted that 
permanent residency was a requirement for obtaining a 7-Eleven franchise and that 
7-Eleven had recently tried 'to broaden the pool of applicants by doing more online 
and digital advertising'.144 

139  7-Eleven, answer to question on notice, 24 September 2015 (received 29 October 2015). 

140  Ms Natalie Dalbo, General Manager Operations, 7-Eleven Stores Pty Ltd, Committee Hansard, 
24 September 2015, p. 60. 

141  Ms Natalie Dalbo, General Manager Operations, 7-Eleven Stores Pty Ltd, Committee Hansard, 
24 September 2015, pp 56 and 60. 

142  7-Eleven, answer to question on notice, 24 September 2015 (received 29 October 2015). 

143  7-Eleven, answer to question on notice, 24 September 2015 (received 29 October 2015). 

144  Ms Natalie Dalbo, General Manager Operations, 7-Eleven Stores Pty Ltd, Committee Hansard, 
24 September 2015, p. 55. 
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8.153 Mr Wilmot disputed the claim that franchisees appeared to be unaware of 
their legal responsibilities regarding compliance with workplace law. He pointed out 
that 7-Eleven provided information to the franchisee on how to cost a roster, and that 
the franchisee needed to present that information to a bank as part of their business 
plan in order to qualify for a loan. Further, the franchisee needed to get legal sign off 
'so that a lawyer has actually explained the agreement and their obligations to them 
before they actually join'.145 
8.154 In outlining the training that 7-Eleven provided to franchisees, Ms Dalbo 
argued that it was not reasonable to argue that a franchisee could be unaware of their 
workplace obligations to employees: 

There is considerable training through our 7-Eleven franchise systems 
training, which goes for nine weeks, that focuses on payroll and payroll 
compliance and obligations. We provide copies of the award and access 
through our in-store portal, and via the e-learning module, to the Fair Work 
Ombudsman website. We talk about obligations and we provide details 
around penalty rates, through an external third-party expert. We also 
provide external support, at our cost, for franchisees to engage directly with 
the HR provider to get independent advice of 7-Eleven around their rights 
and obligations. I do not think it is reasonable, based on the training we 
provide, to believe that any franchisee is not aware of their workplace 
obligations as employers.146 

8.155 Furthermore, Mr Wilmot emphasised that in the cases the FWO had pursued, 
it was clear the franchisees understood their obligations, but had deliberately chosen 
to break the law.147 
Variation of the franchise agreement 
8.156 The committee invited 7-Eleven to a second public hearing in Canberra on 
5 February 2016. 7-Eleven was represented by Mr Robert (Bob) Baily, the interim 
CEO of 7-Eleven (replacing former CEO, Mr Wilmot), Mr Michael Smith, the new 
Chairman of 7-Eleven, and Mr Russell Withers, the former chairman and now 
shareholder of 7-Eleven. 
8.157 Both Mr Smith and Mr Baily confirmed that 7-Eleven took responsibility for 
paying all claims put forward by the Fels Panel. However, behind this up-front 
responsibility, he also confirmed that 7-Eleven had an agreement with its franchisees 
to share responsibility for those claims. 7-Eleven had agreed to pay the first $25 
million in claims, after which the franchisees would pay the next $5 million in claims, 
and above $30 million there would be a fifty-fifty split between 7-Eleven and the 
franchisees. In other words, 7-Eleven had an agreement with its franchisees that would 

145  Mr Warren Wilmot, Chief Executive Officer, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 
September 2015, p. 55. 

146  Ms Natalie Dalbo, General Manager Operations, 7-Eleven Stores Pty Ltd, Committee Hansard, 
24 September 2015, p. 55. 

147  Mr Warren Wilmot, Chief Executive Officer, 7-Eleven Stores Pty Ltd, Committee Hansard, 24 
September 2015, p. 55. 
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enable it to recoup some of the money paid out in claims once the total payments 
exceeded $25 million.148 
8.158 The apportioning of responsibility to franchisees for the payment of claims 
above $25 million was a key part of the variation to the franchise agreement between 
7-Eleven and its franchisees. The variation agreement was reached on 16 October 
2015 and signed by the vast majority of its franchisees (98.7 per cent as at 31 
December 2015).149 (Two copies of the variation franchise agreement, generally 
applicable to fuel and non-fuel stores respectively, are available on the committee's 
website).150 
8.159 In addition, any claim for underpayment arising from the period after 
1 September 2015 will be the sole responsibility of the franchisee. In other words, the 
variation agreement places liability for all future underpayments of workers on the 
franchisee.151 
8.160 On the other side of the ledger, the new franchise agreement massively 
increased the minimum profit guarantee from $120 000 to $310 000 and altered the 
gross profit split to allocate an increased share to franchisees and a reduced share to 7-
Eleven (previously 57 per cent share to 7-Eleven and 43 per cent to the franchisee). 
The key elements of the variation agreement were: 
• a guaranteed gross profit share of $340 000 for non-fuel stores and $310 000 

for fuel stores; 
• gross profit share to be split on a sliding scale: 

• up to $500 000, 50 per cent to 7-Eleven and 50 per cent to franchisees; 
• from $500 001 to $1 million, 53 per cent to 7-Eleven and 47 per cent to 

franchisees; and 
• over $1 million 56 per cent to 7-Eleven and 44 per cent to franchisees; 

• commission on petrol increased from 1 to 1.5 cents per litre; 
• 7-Eleven to fully fund all in-store credit and debit card costs and the operation 

of the Smartsafe program; 
• 7-Eleven to fund and support franchisees should they choose to introduce 

enterprise bargaining agreements with their staff; and 

148  Mr Michael Smith, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 5 February 2016, 
p. 8; Mr Robert Baily, interim Chief Executive Officer, 7-Eleven Stores Pty Ltd, Committee 
Hansard, 5 February 2016, p. 8. 

149  Mr Robert Baily, interim Chief Executive Officer, 7-Eleven Stores Pty Ltd, Committee 
Hansard, 5 February 2016, p. 8. 

150  See 7-Eleven, answer to question on notice, 5 February 2016 (received 16 February 2016), 
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nt/temporary_work_visa/Additional_Documents. 
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• a guaranteed initial payment structure to give clarity on responsibilities for 
monies recovered from franchisees for underpayment by the Fels Panel.152 

8.161 Mr Smith explained how 7-Eleven saw the links between the various changes 
to the franchise agreement: 

The first issue is the responsibility that 7-Eleven corporately has taken on to 
meet the legitimate claims of people who were not paid. That is 
undiminished and undivided—full stop. Behind that is an arrangement that 
7-Eleven has with its franchisees, to which the franchisees have agreed, and 
that is to say, 'Let's rethink the way that all this works,' and part of that is 
for us to alter our model, to push a significant amount of value to their side 
of the equation, and also to increase the level of minimum guarantee. Part 
of that also says that franchisees must accept, in the past and future, the 
responsibility for them paying their staff. We have said it not reasonable for 
7-Eleven to meet all of the obligations without seeking some compensation 
from franchisees, that franchisees' staff were underpaid. In an agreement 
separate from our commitment to pay the staff, we have agreed with our 
franchisees that we will pay the first $25 million of the claims. To the 
extent that the claims run over the next $5 million, they have agreed they 
will pay the next $5 million, and thereafter we would split the arrangement. 
So they are quite different things, with the agreement of the franchisees in 
exchange for very significant financial benefits that we have provided.153 

8.162 However, Mr Smith emphasised that it was the franchisees that had the legal 
requirement to both pay the correct wage to their workers and to correct any previous 
underpayments. In this sense, it could be argued that 7-Eleven was, in effect, relieving 
franchisees of their legal burden for the first $25 million of underpayments: 

…the legal requirement is for the franchisee to make good on wages that 
they have not paid. We are saying we will step in and pay all of those. What 
we are saying to our franchisees, which I do not believe needs a contract, is 
that we will pay all of the first $25 million without seeking any recourse for 
what is already their legal requirement. Thereafter, we will split what is 
up.154 

8.163 Mr Baily advised that a consultative panel of franchisees would be set up to 
assess the allocation of retrospective pay claims amongst franchisees. He also noted 
that he had not received any concerns from franchisees regarding their liability to 
contribute to the payment of claims above $25 million.155 

152  7-Eleven, answer to question on notice, 5 February 2016 (received 16 February 2016). 

153  Mr Michael Smith, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 5 February 2016, 
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8.164 Other elements of the variation agreement provided 7-Eleven with greater 
ability to monitor the compliance of franchisees with employment law. These included 
that: 
• all franchisees are now required to pay their staff through the centralized 

7-Eleven Stores payroll service, directly into the franchisee staff's bank 
account. Cash payment of wages and paying staff wages into the franchisee's 
own account is prohibited; 

• full rostering and visa records must be maintained at the store at all times for 
immediate inspection at any time; 

• all hours worked by franchisee staff must be recorded in the electronic time 
and attendance system, and must be declared to be true and correct by 
franchisees and their staff; 

• franchisee staff must be paid all entitlements automatically upon termination. 
Pay slips will contain all employment entitlements and be available for 
franchisees to view electronically; 

• franchisees must promptly and fully repay employees (either directly or 
through 7-Eleven) where underpayment has been determined, unless they can 
prove otherwise; 

• payroll non-compliance is now treated as a material breach in the recently-
signed new agreement. Any payroll non-compliance detected in stores is 
logged and breach notices are issued to franchisees. These notices require 
franchisees to rectify the breach in a reasonable time or face termination of 
the agreement; 

• franchisees must fully cooperate with 7-Eleven and any other party appointed 
to investigate and report in relation to payroll compliance, which would 
include the Fels Panel; and 

• 7-Eleven is undertaking targeted retail and operating compliance and audit 
inspections by a designated working group to help monitor store operation 
more closely.156 

8.165 7-Eleven admitted it was aware of instances where the wages of employees 
were paid into the bank account of the franchisee. However, Mr Smith said that 
7-Eleven had been unable to prevent this in the past, but the new variation agreement 
explicitly prohibited this practice.157 
8.166 Mr Baily noted that 7-Eleven had been having regular weekly meetings with 
the FWO and the Fels Panel to explore processes for monitoring and auditing 
compliance with the variation agreement. The compliance monitoring process was 
being driven by a steering group. One of the recommendations from the steering group 

156  7-Eleven, answer to question on notice, 5 February 2016 (received 16 February 2016). 

157  Mr Michael Smith, Chairman, 7-Eleven Stores Pty Ltd, Committee Hansard, 5 February 2016, 
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was biometric sign in and sign out to try and get around the problem of employees 
only being paid for half their actual hours worked.158 
8.167 7-Eleven advised that 11 stores had not signed the variation agreement. In two 
cases (three stores in total), the franchisee was overseas, and in another case, the 
franchisee owned three stores. Of the eight franchisees that had not signed the 
variation agreement, there were still two franchisees whose employees' wages (11 
employees in total) were still being paid into the franchisees' bank accounts.159 
8.168 7-Eleven also provided details of the meetings held with franchisees about the 
variation agreement during September, October and November of 2015. Details of the 
key meetings held with the largest groups of franchisees are set out in Table 8.1 
below. 
Table 8.1: Specific meetings attended by Bob Baily with other representatives of 
7-Eleven Stores Pty Ltd 
Date Venue Stores / Franchisees 
7 October 2015 7-Eleven Mt Waverley Head 

Office 
6 Franchisees 

8 October 2015 Rosehill Gardens Racecourse 213 stores 
9 October 2015 Brisbane Convention and 

Exhibition Centre 
128 stores 

12 October 2015 Melbourne Convention and 
Exhibition Centre 

223 stores 

12 October 2015 Perth Convention and 
Exhibition Centre 

4 stores 

16 October 2015 7-Eleven Mt Waverley Head 
Office 

7 Franchisees 

4 November 2015 7-Eleven Tullamarine store 3 Franchisees 
24 November 2015 7-Eleven Mt Waverley Head 

Office 
7 Franchisees 

Source: 7-Eleven, answer to question on notice, 5 February 2016 (received 16 February 2016). 

 
 
 
 
 
 
 

158  Mr Robert Baily, interim Chief Executive Officer, 7-Eleven Stores Pty Ltd, Committee 
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Table 8.2: Specific meetings attended by other representatives of 7-Eleven Stores 
Pty Ltd 
Date Venue Stores / Franchisees 
9 September 2015 Radisson Hotel Sydney 3 Franchisees 
15 October 2015 7-Eleven Mt Waverley 

Head Office 
3 Franchisees 

26 October 2015 –  
6 November 2015 

Individual Visits to all stores All stores (where 
Franchisee available) 

30 October 2015 7-Eleven QLD State office c.40 Franchisees (smaller 
sub-meeting with 6 
Franchisees) 

30 October 2015 7-Eleven VIC State office 10 Franchisees 
30 October 2015 7-Eleven NSW State office c.60 Franchisees (smaller 

sub-meeting with 4 
Franchisees) 

Source: 7-Eleven, answer to question on notice, 5 February 2016 (received 16 February 2016). 
8.169 7-Eleven also reiterated that they had put a buy back structure in place that 
was open until 31 January 2016. The buy-back offer related to A stores, that is stores 
that had been purchased directly from 7-Eleven: 

Buy Back Offer (A stores only) 
The offer to buy back stores is being made to assist franchisees, who no 
longer wish to participate in the 7·Eleven system, to affect an orderly exit. 
This offer is only available to stores purchased directly from 7-Eleven, that 
is 'A' coded stores. If a multi-site franchisee wishes to participate in the buy 
back, all stores operated by the Franchisee would need to be included, those 
coded A would be covered by the buy back, with stores coded B and 
beyond covered by the Franchise Fee refund. 
• Any franchisee who purchased a store directly from 7-Eleven Stores Pty Ltd, 

will be able to elect to return (sell back) that store to 7-Eleven. 
• 7-Eleven will refund the original Franchise Fee paid in full (excluding any 

application or training fees). 
• The date of transfer shall be mutually agreed but will not be, in any event, later 

than 2 months after signing the agreement to hand back the Store. 
• For franchisees of multisites, the offer must extend to all stores, as a 

dissatisfaction with the system cannot occur in one location only, but rather in 
all. 

• This offer will remain open until 31 January 2016.160 

8.170 7-Eleven also had a franchisee refund offer open until 30 June 2016 for B and 
onwards stores, that is, stores that had been purchased from a previous franchisee: 

Franchise Fee Refund (B and onwards stores only) 

160  7-Eleven, answer to question on notice, 5 February 2016 (received 16 February 2016). 
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7-Eleven has committed that for any existing franchisee, who no longer 
wants to participate in the system, 7-Eleven Stores Pty Ltd will refund the 
Franchise Fee paid, and will help to sell any store where a goodwill 
payment has been made. This offer is only available to stores purchased 
from outgoing franchisees, i.e., stores with a letter code 'B' and beyond. 
• Any franchisee who believes its operation of a store is not viable, where full 

and proper wages are paid, can immediately enlist 7-Eleven's assistance to 
procure a sale of the goodwill of that franchise. 

• 7-Eleven Stores Pty Ltd will refund to the outgoing franchisee, an amount that 
equates to no more than the original franchisee fee paid (excluding any 
application or trading fees). This refund amount will be capped at the 
difference between the goodwill being received upon sale and the sum of the 
original goodwill and franchise fee paid (excluding any application or training 
fees). 

• For the avoidance of any doubt, 7-Eleven retains the right to charge the 
incoming Franchisee the currently applicable Franchise Fee. 

• 7-Eleven, at its discretion, may reduce the fee charged to the incoming 
franchisee, with regard to the stores gross income or the overall circumstances 
where doing so would assist the franchisee to achieve a comparable return of 
goodwill. 

• The offer will remain open until 30 June 2016.161 

8.171 Given the changes that provided a greater share of the gross profit to 
franchisees and the massive increase in the minimum gross profit guarantee, a 
question arose as to why franchisees were continuing to underpay their workers. Was 
it simply that the franchisees in the 7-Eleven network were greedy or was it that, 
despite the variation agreement, the business model still imposed an untenable 
financial burden on franchisees? 
8.172 The committee put it to 7-Eleven that large numbers of terrified franchisees 
had approached the committee on an anonymous basis to claim there was an 
underlying profitability problem with 7-Eleven and that they were experiencing severe 
financial constraint under the variation agreement.162 In response, 7-Eleven stated that 
they had no knowledge of the issues put to them, but they encouraged any franchisee 
with issues to approach them. Furthermore, Mr Smith argued that 7-Eleven was 
confident the new variation agreement allowed any 7-Eleven store to be run 
profitably.163 
8.173 The committee also put it to 7-Eleven that large numbers of decent small 
businesses across Australia had been unfairly put out of business because they had 

161  7-Eleven, answer to question on notice, 5 February 2016 (received 16 February 2016). 
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been undercut by a 7-Eleven franchise model that relied on the systemic 
underpayment of wages. Mr Withers disagreed with this proposition.164 
Independent Claims Pty Ltd 
8.174 7-Eleven set up Independent Claims Pty Ltd (Independent Claims) as a 
separate company to pay the claims determined by the Fels Panel. The committee 
raised concerns about the financial arrangements 7-Eleven had with Independent 
Claims with regard to paying all the claims determined by the Fels Panel.165 Mr Smith 
assured the committee that Independent Claims served an administrative function 
only: 

It has no capacity to step between 7-Eleven and the responsibility it is 
setting for itself. It is not something that quarantines funds. It is an 
administrative mechanism and there is no shield or protection that that 
provides in the process. 
… 
If, for example—it is inconceivable—but if, for example, Independent 
Claims, for whatever reason, was unable to make the payment, then 
7-Eleven corporately, through another bank account, would do it. It offers 
us no protection. It is simply an administrative device.166 

Fels Wage Fairness Panel 
8.175 On 31 August 2015, 7-Eleven announced its intention to establish an 
independent panel to examine claims of underpayment of staff by its franchisees. On 
3 September 2015, 7-Eleven announced the appointment of Professor Allan Fels AO, 
a former chairman of the ACCC, as chair and Professor David Cousins AM, a former 
commissioner at the ACCC, as panel member. The panel is known as the Fels Wage 
Fairness Panel (the Fels Panel).167 
8.176 The terms of reference for the Fels Panel as set out by 7-Eleven are as 
follows: 

To undertake an investigation into allegations of non-compliance by 
7-Eleven's Franchisees with their payroll obligations and in particular to: 

1. Invite the submission by any person ('Claimant') who is, or has 
been, an employee of a 7- Eleven Franchisee of any claim for 
alleged underpayment of wages whilst so employed ('Claim') 
whether by reason of: 

164  See Committee Hansard, 5 February 2016, pp 14–21. 

165  Senators Lines, McKenzie, O'Neill and Rice, Committee Hansard, 20 November 2015,  
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a. payment at a rate lesser than that required under the relevant 
Modern Award or any applicable enterprise agreement; 

b. understatement of hours worked; 
c. persons other than the Claimant having been paid for hours 

worked by the Claimant; 
d. non payment of penalty rates when applicable; or 
e. otherwise; 

2. Review and assess each Claim and as considered appropriate, 
interview the Claimant and/or request the production from the 
Claimant of such notes, pay slips, records of payment or other 
documents or material as may be relevant to or support the Claim; 

3. In relation to any Claim where the payroll service made available by 
7-Eleven was availed of, requisition from 7-Eleven copies of such 
of the payroll records and documents pertaining to the Claimant as 
may be relevant to the Claim; 

4. Where practicable make enquiry of and seek from the franchisee by 
whom the Claimant is or was employed such explanation, 
information, payroll and staff attendance records or other documents 
or material as may be deemed necessary or appropriate; 

5. Interview and take statements from former co-employees of the 
Claimant or other persons considered to have an awareness of, or 
otherwise are able to provide information relevant to, the Claim; 

6. Arrive at a determination in relation to each Claim as to: 
a. whether and for what amount the Claimant has been 

underpaid; 
b. the period during which the Claimant was underpaid; and 
c. the circumstances in which or the method by which such 

underpayment occurred; 
7. As soon as practicable following the making of a determination in 

relation a Claim provide to 7-Eleven's Chief Executive Officer a 
report of the Panel's findings together a certification as to the 
amount of money by which the Claimant is considered by the Panel 
to have been underpaid.168 

8.177 The Fels Panel was supported by an independent secretariat managed by 
Deloitte that provided 'specialist investigation and forensic accounting services and 
other relevant services'. Dr Cousins advised that both the Fels Panel and Deloitte were 
appointed independently by 7-Eleven.169 

168  7-Eleven, answer to question on notice, 24 September 2015 (received 29 October 2015). 
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Contacting potential claimants 
8.178 The communications company Bastion S&GO was also appointed to assist the 
Fels Panel. Dr Cousins outlined the role of the secretariat: 

Deloitte has established a website to register claims and advise claimants of 
progress of these matters. A dedicated telephone hotline and call centre has 
also been established by Deloitte. Bastion S&GO has developed social 
media tools to facilitate contact with claimants and potential claimants.170 

8.179 The Fels Panel described the approach taken to contacting potential claimants: 
The Panel has been actively encouraging claimants to come forward to it. 
This has been done through the media, including social media and the 
website; third party advocates; and letters to employees of franchisees. 
Earlier this week a letter was sent by the panel to 15 000 current and former 
employees. We expect to hold public meetings in the major centres in 
coming weeks and to have a more targeted communications with employees 
of franchises—the subject of relatively high numbers of claims.171 

8.180 The Fels Panel explained the rationale behind using a social media campaign 
(including a Facebook page and Twitter) and community engagement to contact 
potential claimants as opposed to, for example, using government agencies: 

Very few claimants, if any that the Fels Panel is aware of, obtained their 
employment via a recruitment agency here or overseas. Most claimants that 
have interacted with the Fels Panel and Secretariat obtained employment 
through a friend or relative. It is for this reason that the social media 
campaign and community engagement program devised by engagement 
specialists consulting to the Fels Panel have devised a strategy in reaching 
what is a tight knit community. 
An enquiry of government agencies in other countries is likely to yield the 
same result as outlined above. It may be tantamount to reporting claimants 
to government authorities (which the Fels Panel has undertaken not to do); 
and/or the Fels Panel is unlikely to be given information from these 
departments due to privacy.172 

Processing claims 
8.181 Ms Siobhan Hennessy, a partner in Deloitte, explained the process used in 
assessing a claim of underpayment. Deloitte prioritised the more straightforward 
claims that could be verified against existing 7-Eleven payroll system records to 
substantiate that the person had been on the payroll at a particular store during the 
nominated period. Deloitte then used any data such as payslips and verbal evidence to 

170  Professor David Cousins, Panel Member, Fels Wage Fairness Panel, Committee Hansard, 
20 November 2015, p. 9. 
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extrapolate 'and say, by and large, their claim holds'. In the more complex cases, an 
assigned investigator applied a methodology that was 'fair and reasonable'.173 
8.182 The committee questioned the Fels Panel about whether the 7-Eleven payroll 
system was sufficiently sensitive to correctly allocate a person overtime if they had, 
for example, worked more than 12 hours during a day. Ms Hennessy pointed out that 
the Fels Panel provided an estimated determination to each claimant that set out the 
ordinary hours, overtime, and leave amounts. Furthermore, Dr Cousins stated that if a 
claimant did not accept their determination, the Fels Panel would review it again.174 
8.183 The documents associated with the claims process are set out below. The Fels 
Panel documents sent to claimants are available on the committee's website and 
includes the: 
• Letter to claimant; 
• Determination amount form; 
• Declaration; and 
• Frequently asked questions.175 
8.184 The 7-Eleven documents sent to claimants are available on the committee's 
website and includes the: 
• Deed of Acknowledgement and Assignment (Deed) Covering letter; 
• Deed; and 
• Payment details form.176 
8.185 The Fels Panel outlined the steps that occurred once a person accepted a 
settlement: 

When the Fels Panel determines a claim successful, the claimant is sent a 
letter that explains how the Fels Panel determined the specific gross amount 
of underpayment by 7‐Eleven. The successful claimant can either accept the 
determined figure by the Fels Panel or they can request for it to be reviewed 
again if they disagree with the amount. If they accept the determined 
amount they must sign and return a declaration that confirms that the 
information submitted by them was true and accurate. The Fels Panel then 

173  Ms Siobhan Hennessy, Partner, Deloitte, Committee Hansard, 20 November 2015, pp 10–11. 

174  Ms Siobhan Hennessy, Partner, Deloitte, Committee Hansard, 20 November 2015, p. 11; 
Professor David Cousins, Panel Member, Fels Wage Fairness Panel, Committee Hansard, 
20 November 2015, p. 12. 

175  See Fels Wage Fairness Panel, answer to question on notice, 20 November 2015 
(received 17 December 2015), 
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employme
nt/temporary_work_visa/Additional_Documents 

176  See Fels Wage Fairness Panel, answer to question on notice, 20 November 2015 
(received 17 December 2015). 
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forwards the claimant's declaration and the determined gross amount to 
7-Eleven. 

Independent Claim Pty Ltd on behalf of 7‐Eleven will then send a deed of 
release and assignment to the claimant to sign and return before payment as 
well as a request for the bank details for the payment to be made to 
7‐Eleven have informed the Fels Panel that payments will be issued every 
Thursday for successful claimants that have returned their deed of release 
by COB the Tuesday before. They will calculate the tax amount to be 
deducted from the gross payment. Independent Claim Pty Ltd will forward 
the PAYG to the claimant and to the Fels Panel as confirmation of 
payment.177 

8.186 Independent Claims is a separate company set up by 7‐Eleven to pay the 
Determination Amount recommended by the Fels Panel. This meant that even though 
an employee was technically owed money by their employer (the franchisee), the 
employee would not need to pursue their direct employer because Independent Claims 
would pay any claim determined by the Fels Panel.178 
8.187 In addition to explaining the process for determining the claim, setting out the 
claim amount, and offering a claimant the opportunity to have the claim amount 
reviewed, the Fels Panel Letter to claimant also explained that the Deed was an 
acknowledgement that a claimant could not 'make a further claim for the same 
entitlements from the franchisee employer' or 'seek further repayment in relation to 
this claim via the Panel in respect of the named 7‐Eleven store'.179 
8.188 Furthermore, the Deed assigned to 7‐Eleven the right to ask the franchisee to 
pay back to 7-Eleven some or all of the money paid to a claimant (in effect, to pursue 
the debt). The Deed therefore meant that in return for a payment by Independent 
Claims of an amount determined by the Fels Panel, a claimant gave Independent 
Claims the right to pursue the employer(s): 

This will give 7‐Eleven the option to (if required) pursue the franchisees for 
the money that Independent Claims has paid to you. You will not be able to 
pursue your employer/s for more back‐pay. The amount paid to you by 7‐
Eleven will mean that you have received all the money owing to you.180 

8.189 The Fels Panel Letter to claimant noted that if 7‐Eleven asked a franchisee to 
pay 7-Eleven back an amount of the underpayment, the identity of the claimant would 
not be disclosed to the franchisee: 

…this process is entirely confidential and your identity will not be 
disclosed to your former employer/s at any time by the Panel, 7‐Eleven or 

177  Fels Wage Fairness Panel, answer to question on notice, 20 November 2015 
(received 17 December 2015). 

178  Fels Wage Fairness Panel, Frequently asked questions. 

179  Fels Wage Fairness Panel, Letter to claimant. 

180  Fels Wage Fairness Panel, Frequently asked questions; see also Fels Wage Fairness Panel, 
Letter to claimant. 
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Independent Claims Pty Ltd. In recovering amounts from 7‐Eleven stores, 
7‐Eleven (and Independent Claims) will not disclose to your 7‐Eleven store 
employer/s or prior employer/s details of individual identities or amounts 
paid to individuals.181 

8.190 As noted earlier, if an employee believed they were still being underpaid for 
the period after they had lodged a claim, they would still be will be able to make a 
separate (and new) claim in relation to that period of time.182 
8.191 The Fels Panel also explained that part of the documentation given to 
claimants required a claimant to acknowledge they had the opportunity to seek 
independent legal advice: 

One of the terms of the Deed is an acknowledgement that you have had the 
chance to seek independent legal advice before signing the Deed. It is 
matter for each individual whether they choose to seek advice before 
signing the Deed, however please be aware that this option is open to you 
and you are encouraged to exercise it if you have any concerns or require 
clarification beyond which the Panel can provide.183 

8.192 Ms Hennessy reassured the committee that the Fels Panel treated all claims 
equally and consistently regardless of whether the person had accessed legal or advice 
or not and that the Fels Panel was keen to ensure a claimant did not feel a need to get 
legal advice in order to be treated differently: 

Given the demographic, we are also very keen that they not feel that they 
have to go to the expense of getting independent advice. We treat them with 
the same level of urgency and consideration whether they come to us of 
their own accord or with a lawyer. We do not want people to be inhibited 
by feeling that they have to go to the expense of getting legal advice in 
order to get their claim paid.184 

8.193 In addition to underpaid wages, superannuation would also be paid into a 
claimant's superannuation fund based on the determination amount.185 
8.194 The Fels Panel reiterated the commitment that 7-Eleven had given to pay any 
claim determined by the Fels Panel and that 7-Eleven had not imposed a cap on the 
amount of payments or a time limit on the process: 

7‐Eleven has made an unequivocal commitment to the Fels Panel to pay 
any employee, past or present, that we find has been underpaid and to pay, 
without question, the amount we determine they should be paid. 7‐Eleven 
has also reaffirmed that there is neither a financial cap on our decisions, nor 

181  Fels Wage Fairness Panel, Frequently asked questions; see also Fels Wage Fairness Panel, 
Letter to claimant. 

182  Fels Wage Fairness Panel, Letter to claimant. 

183  Fels Wage Fairness Panel, Frequently asked questions; see also Independent Claims Pty Ltd, 
Deed of Acknowledgement and Assignment. 
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any time limit although it has been the Fels Panel's hope that the process for 
making claims could be wound up by the middle of the coming year.186 

8.195 As at 5 February 2016, the Fels Panel indicated it had received 2169 
submissions that indicated a person would like to make a claim. Out of this number, 
Professor Fels estimated that maybe 1500 submitters would provide sufficient 
information for the Fels panel to process a claim. As at 5 February 2016, there were 
about 1000 claims with sufficient information to fully process.187 
8.196 As at 5 February 2016, the Fels Panel had made 188 determinations equating 
to $4.36 million. Of these, 149 determinations equating to $3.76 million had been 
accepted by the claimant and forwarded to 7-Eleven for payment. Of these, 117 
equating to $2.82 million had been paid.188 
Barriers to claimants coming forward—fear of deportation 
8.197 Professor Fels emphasised the fact even though 60 per cent of stores had a 
claim against them, he was of the view that more stores should have a claim against 
them: 

There is no question that people are not coming forward to the extent we 
believe they should.189 

8.198 Professor Fels provided two main reasons for the small number of people that 
had submitted a claim so far. The first reason was fear of deportation for having 
breached their visa status: 

There are some individuals who continue to be reluctant for fear that 
immigration authorities may take action against them for breaching visa 
working conditions. This, however, has been assisted somewhat by the 
latest announcement from the immigration department that it will not take 
action against a person for breaching a visa working condition if the only 
reason they have come to Immigration's attention is that they have made a 
claim to the panel.190 

8.199 The Fels Panel considered 'that its investigations would be best served by the 
government not taking action against employees who highlight genuine claims of 

186  Fels Wage Fairness Panel, answer to question on notice, 20 November 2015 
(received 17 December 2015). 

187  Professor Allan Fels, Fels Wage Fairness Panel, Committee Hansard, 5 February 2016, p. 26. 

188  Ms Siobhan Hennessy, Partner, Deloitte, Committee Hansard, 5 February 2016, p. 26; 
Professor David Cousins, Panel Member, Fels Wage Fairness Panel, Committee Hansard, 
5 February 2016, p. 27. 

189  Professor Allan Fels, Fels Wage Fairness Panel, Committee Hansard, 5 February 2016,  
pp 27 and 28, and 29–30. 

190  Professor Allan Fels, Fels Wage Fairness Panel, Committee Hansard, 5 February 2016, p. 30. 
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abuse'. Recognising that an amnesty was a difficult issue for government, the Fels 
Panel had had discussions with the DIBP on these matters.191 
8.200 Several former employees argued that 7-Eleven employees are hesitant to 
come forward and make claims against 7-Eleven because they fear being deported for 
having breached their visa conditions. These witnesses therefore emphasised the 
critical importance of announcing a total visa amnesty for international students to 
report exploitation while working at 7-Eleven.192 
8.201 Mr Fraser stated that a visa amnesty was 'extremely important' for the 
exploited international students at 7-Eleven: 

There is a guy I talk to who does not work in a 7-Eleven but knows a large 
community of Indians and Pakistanis, and he said to me: 'Michael, these 
7-Eleven workers want to come forward, but they want the piece of paper. 
You bring that piece of paper that says they won't get in trouble, and you 
will be blown away by how many thousands come forward.'193 

8.202 When asked about when the amnesty needed to occur, Mr Fraser simply said: 
'yesterday'.194 
Barriers to claimants coming forward—threats and intimidation from franchisees 
8.203 The second reason given by Professor Fels for why so few claimants had 
come forward was a pervasive and ongoing campaign of deception and intimidation 
by a large number of franchisees: 

We believe, however, based on many reports provided to us from the 
claimant community that potential claimants may be subject to threats from 
their franchisees if they put in a claim. We believe there is a strong, 
powerful and quite widespread campaign of deception, fearmongering, 
intimidation and even some physical actions of intimidation by franchisees. 
It is quite widespread—it is not just a few bad apples—and it continues to 
this day to a not insignificant extent.195 

8.204 Professor Fels explained that in threatening their employees, sometimes with 
physical violence, the franchisees also exploited their employees' lack of knowledge: 

They [the franchisees] do, first of all, exploit the lack of knowledge of the 
employees. For example, quite a few employees are told: 'If you put in a 
claim then that will have to go to a full court of law, a hearing. You won't 
have the evidence. All sorts of things will come out.' That would be typical 

191  Dr David Cousins Panel Member, Fels Wage Fairness Panel, Committee Hansard, 
20 November 2015, p. 9. 

192  Mr Mohamed Rashid Ullat Thodi and Mr Pranay Alawala, Submission 59, p. 8; Mr Mohamed 
Rashid Ullat Thodi, Committee Hansard, 24 September 2015, p. 3; Mr Pranay Alawala, 
Committee Hansard, 24 September 2015, p. 11. 
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exploitation of their lack of knowledge. A lot of employees actually believe 
it. But there are also the other obvious things: 'You'll lose your job. You'll 
be reported to Immigration, and your chances of being deported are very 
high, and, in any case, any money you get we will demand it back from you 
anyway.' And there have been some threats of physical intimidation, 
physical action—violence, if you like—against these people or even, in 
some cases, their families overseas.196 

8.205 Given the nature of the threats, Professor Fels agreed that it was fair to 
describe what was occurring as 'a racket'.197 
8.206 Although the Fels Panel had conveyed to 7-Eleven their grave concern about 
the intimidation of employees by franchisees, they were cautious about identifying 
every franchisee because they had considerable concerns about the 'very close and 
intimate relationships' between certain 7-Eleven regional managers and the 
franchisees. Professor Fels stated categorically that some regional managers were well 
aware of the various scams and intimidation that were still happening.198 
8.207 Furthermore, given that 7-Eleven had stated its intention of recovering money 
from franchisees once the payout of claims exceeds $25 million, Professor Fels was of 
the view that 7-Eleven was under an even greater obligation to encourage people to 
come forward and that the company should be doing much more in this regard. This 
was because the franchisees had an added incentive to deter their employees from 
coming forward because the franchisees themselves would be liable for the financial 
restitution of employees once the total of claims exceeded $25 million. Professor Fels 
said it was therefore incumbent on 7-Eleven to take decisive action against recalcitrant 
franchisees and certain regional managers to stamp out bad behaviour: 

I believe they have to demonstrate an unconditional, unequivocal 
commitment to rooting out the bad franchise behaviour, to demonstrate, in a 
way that every franchisee understands, that there is no acceptance of this 
and that action will be taken by 7-Eleven to put an end to any such 
behaviour by any such franchisee. They need to move more quickly, boldly, 
on rooting out this franchisee behaviour, which continues to this day; it may 
have been reduced, but we still know it is going on quite significantly. They 
need to address people who are currently not behaving properly and also 
people who have a bad history in this regard. They also need to move on at 
least some of their regional managers; to this day, some of them know what 
is going on right now.199 

Ongoing underpayments 
8.208 Another major issue uncovered by the Fels Panel was the extent of ongoing 
underpayments. Professor Fels reiterated his view that under the previous business 

196  Professor Allan Fels, Fels Wage Fairness Panel, Committee Hansard, 5 February 2016, p. 31. 
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model, 'a huge number' of franchisees could not make a go of it without underpaying 
their employees. However, under the variation agreement, Professor Fels stated it was 
too early to say whether the new business model had fixed the system sufficiently to 
allow all franchisees to make a go of it while complying with all workplace laws.200 
8.209 Ms Hennessy stated that the Fels Panel provided 7-Eleven with a quantitative 
summary of the types of unlawful behaviour that were occurring: 

We provide information by claim, store and franchisee to 7-Eleven, de-
identifying, of course, all of the information about the individual claimant, 
so that they too can see the hotspots. In processing the claims you get a lot 
of qualitative and quantitative data. We send that quantitative data across. 
We also send, again on a de-identified basis, a report that summarises the 
nature of the substance of claims that we are seeing. It would report on 
things like: in a particular store, you have the cashback system operating.201 

8.210 Ms Hennessy also indicated that employees had provided documentary 
evidence of the cash back scam including screen shots of a text message from the 
franchisee telling their employee that had to pay them a certain amount of money 
back. More recently, employees have been told to hand over the cash to their 
employer around the back of the store so the transaction is not captured on the in-store 
CCTV.202 
8.211 The cash back scam also creates further issues because the employee is 
effectively paying tax on wages that they have never received. This is because the 
employee pays tax on the full amount of their wages, but then they have to withdraw 
half their pay out of their bank account and give it back in cash to their employer.203 
8.212 The committee raised concerns about employee confidentiality down the track 
once 7-Eleven began approaching the franchisees to recoup money from the payment 
of claims above a total of $25 million. Ms Hennessy stated that the Fels Panel had 
received undertakings from executives at 7-Eleven that when 7-Eleven approached the 
franchisees, the priority would be to preserve the confidentiality of the claimants and 
that 7-Eleven would, wherever possible, present the franchisee with a bulk request that 
represented the totality of all the claims they had had to settle for that store.204 

Franchising Code of Conduct 
8.213 The Franchising Code of Conduct (Franchising Code) arose as a matter of 
concern during the inquiry primarily as a result of claims made by 7-Eleven that they 
were unable to terminate a franchise agreement even if the franchisee had committed a 
serious breach of workplace law, including the absence or deliberate falsification of 
records such as timesheets, and the deliberate underpayment of employees. 
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Termination of a 7-Eleven franchise agreement 
8.214 Ms Dalbo stated that under the Franchising Code, 7-Eleven was not in a 
position to terminate a franchise agreement on the basis of a contravention of 
workplace laws. She pointed out that when 7-Eleven identified a breach they would 
issue a notice and if the franchisee rectified the breach then, under the Franchising 
Code, 7-Eleven did not have the ability to terminate an agreement: 

Under the franchising code, you cannot terminate if the breach is rectified, 
regardless of how many times the franchisee commits the same breach, as 
long as each time you serve the notice they fix it. You catch them again, 
and they fix it. You catch them again, and they fix it. This can go on ad 
nauseam.205 

8.215 Mr Wilmot also noted that even after the FWO identified a breach, if the 
franchisee rectified the breach and paid back the underpaid wages and/or entered into 
an enforceable undertaking, then that was considered to be a rectification of the breach 
under the Franchising Code.206 
8.216 Noting it was typically 'the franchisee's responsibility to seek, appoint, train, 
pay and manage all staff, and meet all workplace obligations', the FCA agreed with 
the claim made by 7-Eleven, namely that it is not currently possible under the 
Franchising Code 'to terminate a franchise agreement even in the event of serious 
breach of workplace obligations by a franchisee': 

A franchisor can only serve a notice of breach, which then allows a 
franchisee an opportunity (usually within 30 days) to remedy the breach. 
Remedial action by a franchisee such as providing an undertaking not to re-
offend, compensating prejudiced employees and attending refresher training 
would prevent termination.207 

8.217 However, there was some uncertainty on these matters when Mr Withers 
stated that 'where proven, immediate termination of the franchise will occur for any 
intentional underpayment of franchise staff'.208 
8.218 7-Eleven confirmed that as at 29 October 2015, no franchise agreement had 
been terminated as a result of a franchisee failing to rectify a breach notice. There had 
been only one termination (of a store in Perth) related to a payroll issue and that 
involved 'fraudulent conduct (an available ground under the Franchising Code) 
associated with the manner in which underpayment of staff had been effected'.209 

205  Ms Natalie Dalbo, General Manager Operations, 7-Eleven Stores Pty Ltd, Committee Hansard, 
24 September 2015, p. 59. 
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8.219 However, at the subsequent hearing in Canberra on 5 February 2016, the new 
chairman, Mr Michael Smith confirmed that 7-Eleven had taken action against 
ongoing instances of underpayment including the cash back scam and had terminated 
two franchise agreements in NSW in January 2016 on this basis.210 
The 7-Eleven franchise model 
8.220 The Franchise Council of Australia (FCA) is the peak body for Australian 
franchising. The FCA supplied figures on the size of the Australian franchising sector: 

There are approximately 1180 business format franchise systems in 
Australia, with an estimated 79 000 outlets employing more than 460 000 
people with an estimated $144 billion of annual turnover.211 

8.221 Mr Kym De Britt, General Manager of the FCA noted that a key element of 
the FCA's work was to educate its members about compliance with workplace law. He 
noted that the FCA was also working with the FWO to launch a program that would 
educate franchisors 'on how to detect if a franchisee is breaching workplace 
regulations'.212 
8.222 The FCA noted that the 7-Eleven model was not typical of the franchise 
sector, either in terms of the size of the franchise network, the size of its Head Office 
and range of services that 7-Eleven offered to the franchisee, or the profit distribution 
model: 

7-Eleven's approach of a comprehensive day to day business model 
including the payment of all invoices on behalf of the franchisee, provision 
of a payroll service, and a financial model that operates on a split of gross 
profit, is not typical of a franchise network. Most franchises are structured 
to celebrate and support the independent nature of the individual 
franchisees with the business owner operating the business independently 
within the support network of product, deals, training and profile provided 
by the franchisor.213 

8.223 Mr Michael Paul, a franchisor and chairman of the FCA noted that franchising 
'is the backbone of Australia's small business community' with 95 per cent of 
franchisors and almost all franchisees falling within the definition of small business. 
He noted the Griffith University survey, Franchising Australia 2014, found: 

…25 per cent of franchise systems in Australia operate at 10 or less 
franchise units, and around 62 per cent of franchise systems operate at less 
than 50 franchise units. Only five per cent of franchise systems operated 
more than 500 franchise units. 7-Eleven operates 620 franchise units, 
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running a business of a vastly greater scale than the majority of franchise 
systems in Australia.214 

8.224 Similarly, while the average total number of staff employed in a franchisor's 
Head Office was 21, 7-Eleven employed over 120 staff at Head Office. Mr Paul noted 
that the resources and infrastructure at 7-Eleven Head Office enabled it 'to deliver a 
comprehensive day-to-day business model, including, for example, the payment of 
invoices on behalf of franchisees and the provision of a payroll service' as well as 
'ancillary administrative services, such as bookkeeping and payroll, to their 
franchisees'.215 
8.225 7-Eleven had operated for many years on a split of gross profit that allocated 
53 per cent to 7-Eleven Head Office and 47 per cent to the franchisee (out of which, 
the franchisee paid wages). By contrast, Mr Paul noted that 'virtually all other 
franchise systems in Australia operate a system where the franchisor takes a small 
royalty of around six to eight per cent of a franchisee's revenue income'.216 
8.226 The FCA emphasised that it made no value judgments about which business 
model was 'better or more sustainable for franchisor and franchisee alike but is merely 
seeking to demonstrate the significant difference between the 7-Eleven model and the 
rest of the franchising sector'.217 
8.227 However, the FCA observed that the evidence suggested the problems with 
7-Eleven were more likely associated with the unique nature of the 24-hour 
convenience industry, rather than policy issues within the broader franchising 
sector.218 
Potential amendments to the Franchising Code of Conduct 
8.228 The Franchising Code is a mandatory industry code that applies to the parties 
to a franchise agreement. It is regulated by the Australian Competition and Consumer 
Commission (ACCC).219 
8.229 The ACCC assesses all franchising-related complaints that it receives for 
compliance with the Franchising Code and the Competition and Consumer Act 2010. 
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The ACCC generally focuses 'on ensuring that franchisors comply with the Code's 
requirements relating to disclosure, termination and dispute resolution'. Overall, the 
ACCC reported a high level of compliance with the Franchising Code.220 
8.230 Mr Sean O'Donnel, a director and franchising legal professional with the FCA 
explained the characteristics of the Franchising Code including the respective rights of 
the franchisor and franchisee as well as the mandatory system of mediation: 

The code provides a base minimum. Essentially the code is set up to protect 
franchisees in the sense that most of the code is about providing an 
incoming franchisee with a range of disclosure information that you would 
not normally get if you were buying a regular business. The code also 
prescribes a franchisor has certain rights when it comes to things like 
marketing funds. There are rules and regulations around, when you take 
money from a franchisee for marketing, how you use it that money. Also, 
more importantly, there is a mechanism, which is a mandatory system of 
mediation. If there are disputes between franchisees and franchisors, it tries 
to resolve those disputes, which then correlates with the limited rights of 
franchisor to terminate a franchisee and that is to protect franchisees. The 
idea being that it is obviously usually a significant investment and there are 
only limited circumstances in which a franchisor can terminate a franchisee 
immediately. There are circumstances where they can give them notice of a 
breach and there is a remedy period but that also brings into play the 
mediation process so that if they disagree with the dispute, they can take 
that to mediation have it resolved and that is funded essentially through the 
government.221 

8.231 Mr Paul also added that the disclosure document is a central part of the 
Franchising Code. The disclosure document ensures that franchisees 'are fully 
informed on the most important details about that particular franchise before making a 
decision'.222 
8.232 In clauses 26 to 29, the Franchising Code sets out the mandatory requirements 
that must be observed by all franchisors when terminating a franchise agreement. 
8.233 The ACCC explained that the Franchising Code 'does not provide franchisors 
with the automatic right to terminate a franchisee for a serious breach of workplace 
legislation'. However, it does 'provide franchisors with the ability to terminate a 
franchise agreement for a serious breach of workplace legislation in certain 
circumstances'. The ACCC set out these circumstances below: 

If a franchisor proposes to terminate a franchise agreement because of a 
breach of the agreement by the franchisee, the Code requires the franchisor 
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to give the franchisee reasonable notice of the breach, in writing and to tell 
the franchisee what they need to do to remedy the breach. The franchisor 
must also allow the franchisee a reasonable period of time to remedy the 
breach (although this period need not be more than 30 days). If the 
franchisee remedies the breach within the specified period of time in the 
breach notice, the franchisor is not permitted under the Code to terminate 
the franchise agreement on this particular ground. 
If a franchise agreement contained a clause requiring the franchisee to 
comply with all applicable laws, or with workplace legislation specifically, 
and a franchisee failed to comply with workplace legislation (i.e. by not 
paying its staff in accordance with the applicable award), the franchisee 
would be in breach of the franchise agreement. 
The franchisor could then issue a breach notice to the franchisee requiring 
the franchisee to remedy the breach. This notice must set out clearly what 
the franchisee must do to remedy the breach (for instance, it might state that 
the franchisee must undertake an immediate audit and organise additional 
salary payments to its employees before a certain date to effect full 
compliance with the award). 
If the franchisee remedies the breach (i.e. by undertaking the required audit 
and paying its employees the amount they have been underpaid by the 
nominated date), the franchisor would not be permitted to terminate the 
franchising agreement on the basis of the stated breach. Conversely, if the 
franchisee does not remedy the breach, the franchisor would be permitted to 
terminate the agreement. 
The Code also allows a franchisor to terminate an agreement without notice 
to the franchisee, or without first issuing the franchisee with a breach 
notice, if the franchisee acts fraudulently in connection with the operation 
of the franchised business (refer to in subclause 29(1)(g) of the Code), 
provided the express terms of the franchise agreement allows for this. 
Inadvertent or mistaken underpayment of employees is unlikely to be 
considered fraudulent conduct. However, certain circumstances surrounding 
the underpayment of employees in some situations may amount to 
fraudulent behaviour, particularly where dishonesty and deliberate conduct 
designed to obtain a financial advantage by the franchisee is involved. As 
such, it may be possible to terminate a franchise agreement immediately if a 
franchisee commits a serious breach of workplace legislation.223 

8.234 The ACCC pointed out that a franchisor can include a clause in its franchise 
agreement requiring a franchisee to comply with all relevant laws, or with workplace 
legislation specifically. Many franchise agreements include these types of clauses.224 

223  Australian Competition and Consumer Commission, answer to question on notice from Senator 
Lines (received 15 December 2015). 

224  Australian Competition and Consumer Commission, answer to question on notice from Senator 
Lines (received 15 December 2015). 
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8.235 However, if a franchise agreement states that a franchisee must comply with 
all relevant laws, before they can be terminated for breaching a law, they must be 
given a reasonable time to remedy the breach. This provides a level of safeguard to 
franchisees.225 
8.236 The FCA supported any amendments to the Franchising Code that would 
'allow a franchisor to immediately terminate a franchise agreement if a franchisee 
commits a serious breach of workplace legislation'.226 
8.237 Dr Tess Hardy from the Centre for Employment and Labour Relations Law at 
Melbourne Law School noted that 'as an employer, the franchisee is automatically 
required to comply with all relevant workplace laws, including provisions of the FW 
Act.' There did not seem to be, therefore, any need to amend the Franchising Code to 
clarify the 'employment standard' expected of franchisees.227 
8.238 However, Dr Hardy did point out that: 

Under the current provisions of the Franchising Code, it is not entirely clear 
that the franchisor can terminate the agreement without notice where there 
are reasonable grounds for believing that contraventions of the FW Act 
have occurred, or are likely. This is one aspect of the Franchising Code, 
amongst others, which may require further clarification and possible 
amendment.228 

8.239 Professor Fels pointed to two contrasting observations on the Franchising 
Code. On the one hand, he was of the view that the Franchising Code needed to be 
stronger in its protection of franchisees but, unfortunately, big business had exercised 
pressure on governments over many years not to make it too strong. On the other 
hand, Professor Fels was sceptical of the claim made by 7-Eleven that they could not 
terminate a franchise agreement with a franchisee that had broken the law.229 
8.240 Professor Fels was also of the view that, while not exempting franchisees 
from liability, there should be some sort of shared liability on the franchisor. This 
would include obligations on the franchisor to take steps to ensure compliance with 
workplace laws by the franchisee. This could include a requirement for the CEO or 
the chair or the board 'to sign off annually that they are satisfied that there is a proper 
compliance system in place'.230 
8.241 Finally, Stewart Levitt argued for legislative change to govern franchise 
agreements, similar in terms to the former section 106 of the Industrial Relations Act 

225  Australian Competition and Consumer Commission, answer to question on notice from Senator 
Lines (received 15 December 2015). 

226  Mr Michael Paul, Chairman and Franchisor, Franchise Council of Australia, Committee 
Hansard, 20 November 2015, p. 26. 

227  Dr Tess Hardy, answer to question on notice, 24 September 2015 (received 18 January 2016). 

228  Dr Tess Hardy, answer to question on notice, 24 September 2015 (received 18 January 2016). 

229  Professor Allan Fels, Fels Wage Fairness Panel, Committee Hansard, 5 February 2016, p. 37. 

230  Professor Allan Fels, Fels Wage Fairness Panel, Committee Hansard, 5 February 2016, p. 37. 
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1996 (NSW), 'to empower a Court to declare wholly or partly void or to vary any 
franchise agreement, found to be unfair'. Mr Levitt noted the comments by Professor 
Fels to the effect that the 7-Eleven franchise agreement imposed such an onerous 
economic model on the franchisee that 'the franchisee was placed under extreme 
financial pressure to cut labour costs'. Mr Levitt argued that 'such a contract should be 
deemed to be unfair and liable to be varied or set aside by a Court'.231 

Committee view 
8.242 The committee received evidence that undocumented work by migrant labour 
has resulted not only in the severe exploitation of highly vulnerable workers, but also 
impacted Australia's labour markets, including placing downward pressure on the 
wages and conditions of Australian workers and undercutting the majority of 
legitimate employers that abide by Australian workplace laws. 
8.243 The committee heard there were two broad types of undocumented work: that 
performed by people in Australia without authorisation (by entering without a visa or 
by overstaying the term of a valid visa) and that performed by people working 
contrary to the conditions of their visa. 
8.244 Evidence to the committee indicated that following multi-agency taskforce 
investigations and raids, undocumented workers working without a valid visa were 
detained and deported swiftly. 
8.245 To be clear, the committee does not, in any way, condone undocumented 
migrant work. However, serious issues arise from these actions. Several non-
governmental organisations reported that the police described the situation at one of 
the raided sites as a 'human tragedy'. Yet, if a group of highly traumatised 
undocumented workers were detained and deported within 24 hours, it would not 
allow an appropriate assessment of whether human trafficking and slavery-like 
conditions were involved. 
8.246 The National Action Plan to Combat Human Trafficking and Slavery 2015–19 
provides a right of stay to temporary migrant workers who have been trafficked and/or 
enslaved by their employers. The rapid deportation of undocumented workers risks 
denying justice to persons who may have been subject to human trafficking and/or 
slavery. 
8.247 Rapid deportation also further tilts the balance of power in favour of those 
unscrupulous employers who deliberately use undocumented workers as part of their 
business model. An undocumented migrant would be too frightened to speak out for 
fear of deportation (if an opportunity to speak out even arose). Furthermore, if a 
worker is deported, there is no possibility of their employer being required to pay back 
wages to the worker(s) as a result of court proceedings. In effect, the system as it 
currently operates risks creating a perverse incentive for unscrupulous employers to 
use undocumented migrant labour. 

231  Stewart Levitt, Submission 61, p. 2. 
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8.248 The committee received conflicting advice on how to address these matters. 
Some submitters argued that all temporary migrant workers who are exploited, 
trafficked, and/or enslaved by their employers should have an automatic right of stay. 
This would allow them to pursue legal processes to, for example, recover underpaid 
wages from their employer. Allowing such a course of action might, along with 
increased penalties against employers who deliberately breach workplace laws, help 
change the calculations made by some employers about whether to comply with 
Australian workplace laws. 
8.249 However, the DIBP pointed out that undocumented workers are working 
without authority. There is therefore a difficulty in provided unauthorised workers 
with an opportunity to recoup underpaid wages. The system therefore treats 
undocumented workers differently to a temporary visa worker who is here legally, 
working legally, and being underpaid. Although the Department did not say it, 
presumably there is also a risk that allowing an undocumented worker to pursue a 
claim for underpaid wages could also create a perverse incentive for undocumented 
workers to seek to work when they are not authorised to do so. 
8.250 Nevertheless, the committee notes that undocumented migrant work involves 
both the employee and the employer in a breach of workplace law. The committee 
recognises that, in practice, the current situation benefits unscrupulous employers (and 
hurts legitimate employers) and involves the severe exploitation of migrant workers. 
Shifting to a more victim-centred approach may allow exploited migrant workers 
access to justice. It would also shift a greater onus onto employers to ensure that they 
were only employing temporary visa workers legally allowed to work and in 
conformity with their visa conditions. 
8.251 This is an onus already borne by the majority of employers that operate 
legitimately, yet it is one that some employers have deliberately evaded. If an 
employer engaged an undocumented worker (in breach of the law) and was potentially 
liable for underpaid wages and penalties, then this may act as a deterrent sufficient to 
outweigh any perverse incentive for undocumented workers to actively seek work in 
Australia. 
8.252 In light of the above, it seems appropriate to suggest that the DIBP review the 
procedures used in cases involving severe worker exploitation to ensure that a victim-
centred approach exists in practice such that the potential victims of people trafficking 
and slavery-like conditions are afforded an adequate opportunity in a safe and secure 
environment to report any offences committed against them. 
Recommendation 22 
8.253 The committee recommends that the Department of Immigration and 
Border Protection review the procedures used in cases involving severe worker 
exploitation to ensure that a victim-centred approach exists in practice such that 
the potential victims of people trafficking and slavery-like conditions are 
afforded an adequate opportunity in a safe and secure environment to report any 
offences committed against them. 
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8.254 The hearings into 7-Eleven revealed that undocumented work performed in 
breach of a visa condition (as opposed to visa overstayers and persons in Australia 
without a visa) is a huge problem in Australia. International students who were legally 
allowed to work in Australia were required to work hours in excess of their visa 
conditions precisely so their employers could then exploit the technical breach of their 
visa conditions in order to underpay them and rob them of their wages and other 
workplace entitlements. 
8.255 The committee received evidence that the visa conditions applicable to 
international students (the restriction on hours of work during term time) render them 
uniquely vulnerable to this type of coercion and exploitation. Working (or being 
required to work) in breach of a visa condition renders an international student liable 
to visa cancellation and deportation and effectively excludes such workers from the 
protections of employment law under the FW Act. This further reinforces the power of 
unscrupulous employers over their workers and provides a perverse incentive for 
employers to breach the law by coercing their employees to breach the law. Several 
submitters therefore recommended that the visa condition restricting the hours that an 
international student can work be removed. 
8.256 However, other submitters argued that the primary purpose of an international 
student visa is to allow a foreign student to pursue a course of study while in 
Australia, with the ability to supplement their income by working up to 40 hours a 
fortnight during study periods. Furthermore, the FWO (with the approval of the DIBP) 
has successfully pursued court cases even though the temporary visa worker had 
breached their visa conditions. 
8.257 Several submitters argued that the best course of action would be to remove 
the draconian penalties (such as visa cancellation and deportation) for a breach of 
workplace law by the employee if that employee was being exploited (that is, they 
were working for less than minimum wages and conditions). This would remove some 
of the fear faced by international students and would provide a safer avenue than 
currently exists for them to come forward and make a claim about exploitation in the 
workplace. 
8.258 The committee recognises that the issues around student visas are complex. 
Having weighed the evidence, the committee is persuaded that the potential exclusion 
of undocumented migrant workers from the protections afforded by the FW Act and 
other employment legislation provides a perverse incentive for unscrupulous 
employers to exploit vulnerable workers. 
8.259 While the committee acknowledges that undocumented migrant labour is a 
fraught area, the committee nonetheless recommends certain amendments to the FW 
Act and Migration Act to diminish these perverse incentives. 
8.260 Noting that the issue of whether a visa breach voids an employment contract 
has not been conclusively determined by the courts, the committee considers the FW 
Act should be amended to ensure that visa breaches do not necessarily void a contract 
of employment. 
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8.261 In line with the above recommendation, the committee is keen to ensure that 
the law reflects a victim-centred approach and that a breach of visa conditions should 
not necessarily end any further applications for underpayment or poor treatment. The 
committee is also keen to ensure that the legal settings contribute to a reduction in 
unlawfulness, and in this case, a reduction in the incidence of undocumented work. 
8.262 The committee therefore considers that the FW Act and the Migration Act 
should be amended to state that the FW Act applies even when there are visa breaches. 
Recommendation 23 
8.263 The committee recommends that the Migration Act 1958 and the Fair 
Work Act 2009 be amended to state that a visa breach does not necessarily void a 
contract of employment and that the standards under the Fair Work Act 2009 
apply even when a person has breached their visa conditions or has performed 
work in the absence of a visa consistent with any other visa requirements. 
8.264 The committee is particularly concerned about the pressure that certain 
employers have exerted on temporary visa workers to breach a condition of their visa 
in order to gain additional leverage over the employee. The committee recognises the 
reality that unscrupulous employers have exercised their power in the employment 
relationship and the employee has been rendered vulnerable to exploitation. 
8.265 The potential for visa cancellation and deportation has placed numerous 
temporary visa holders in an invidious and precarious position with regard to their 
employer. The current penalties (visa cancellation and deportation) facing a temporary 
visa holder for breach of a visa condition are manifestly unfair, especially considering 
the element of employer coercion involved in visa breaches, and compared to the 
often derisory penalties to which employers have been subject for gross and deliberate 
breaches of the law. 
8.266 Furthermore, measures that address the issues of fairness and coercion would 
likely assist the authorities and the FWO by making it much more likely that a 
temporary visa worker would feel safer coming forward to report instances of 
exploitation. In this regard (and despite the fact that the FWO has previously received, 
on an ad hoc basis, an assurance from the DIBP not to pursue a temporary visa worker 
for visa breaches if they come forward to report exploitation), the committee is 
persuaded that the fear of being reported to the DIBP, or that the DIBP will become 
aware of their visa breach and therefore will act to deport them, strongly discourages 
temporary visa workers from coming forward and therefore acts as a brake on the 
reporting of claims by visa workers. 
8.267 Without clear-cut changes, the chronic under-reporting of exploitation to the 
FWO by temporary visa workers will continue. The committee acknowledges that 
government is not going to substantially increase the resources of the FWO. However, 
the status quo is not acceptable. On this basis, the committee considers that changes to 
relevant laws are required to encourage temporary visa holders to come forward and 
furnish the FWO with the information necessary to pursue investigations of 
malpractice. 
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8.268 The committee is therefore of the view that visa cancellation should be 
restricted to cases of serious noncompliance with a visa and serious contravention of a 
visa condition. Seriousness could take into account factors such as the frequency and 
gravity of the noncompliance or contravention, whether the visa-holder freely sought 
to enter into an employment relationship in breach of the visa's work condition and/or 
Australian law, whether the noncompliance or contravention was brought about by the 
conduct of others including employers, and whether the visa-holder had been 
previously warned by the DIBP in relation to the noncompliance or contravention. 
Recommendation 24 
8.269 The committee recommends that Section 116 of the Migration Act 1954 be 
reviewed with a view to amendment such that visa cancellation based on 
noncompliance with a visa condition amounts to serious noncompliance. The 
committee further recommends that Section 235 of the Migration Act 1954 be 
reviewed with a view to amendment such that a contravention of a visa condition 
amounts to a serious contravention before a non-citizen commits an offence 
against the section. 
8.270 The above recommendation removes the excessive penalties that may 
currently apply for a breach of a visa condition, and therefore effectively helps remove 
one of the structural elements (the fear of deportation) that employers have used in 
order to gain leverage over international students in order to exploit them. Bearing this 
in mind, the committee is not persuaded that removing the existing work restrictions 
on the international student visa is warranted at this juncture. Noting the primary 
purpose of an international student visa is study with some limited work rights 
attached, the committee is of the view that the current arrangements should strike the 
right balance if the suite of measures (including the above recommendation) outlined 
in this report are enacted. 
8.271 For the sake of completeness, and to avoid any doubt, the committee is also of 
the view that the recommendations made earlier in this chapter in terms of the rights 
and protections available to temporary visa workers and undocumented workers 
should also explicitly apply to any new visa class or extension to a visa issued under 
changes arising from the Northern Australia White Paper, and any visa issued 
pursuant to a Free Trade Agreement. 
Recommendation 25 
8.272 The committee recommends that any new visa class or extension to a visa 
issued under changes arising from the Northern Australia White Paper, and any 
visa issued pursuant to a Free Trade Agreement, explicitly provide that any 
temporary worker is afforded the same rights and protections under the Fair 
Work Act 2009 as an Australian worker. The committee further recommends that 
any work performed in breach of a condition under any new visa class or 
extension to a visa arising from the Northern Australia White Paper, or any visa 
issued pursuant to a Free Trade Agreement, does not necessarily void a contract 
of employment and that the standards under the Fair Work Act 2009 apply even 
when a person has breached their visa conditions. 

788

788



7-Eleven 
8.273 The committee particularly thanks the former employees of 7-Eleven who 
appeared at the public hearing in Melbourne. Their accounts of appalling exploitation 
and intimidation by their franchisee employers painted a bleak picture of working life 
in Australia for substantial numbers of temporary visa workers. Their stories were not 
isolated occurrences to be brushed off as one-off incidents caused by a few rogue 
employers. Rather, the overwhelming body of evidence indicated that the problem of 
underpayment at 7-Eleven was, and may remain, widespread and systemic. 
8.274 The committee also heard that franchisees were well aware of what they were 
buying into when they purchased a 7-Eleven franchise, namely that the model worked 
on underpaying workers. It therefore seems inconceivable that 7-Eleven Head Office 
did not know of, or did not suspect, what was occurring in its franchise network. 
8.275 It simply is not good enough for Mr Withers to assert that the 7-Eleven 
franchise network has been a successful business since its inception when it seems 
clear to most objective observers that the majority of franchisees could not make a go 
of their business unless they broke the law and underpaid their workers. 
8.276 7-Eleven stated that it is working to rid itself of rogue franchisees that do not 
meet the standards that 7-Eleven and the wider community expect. The committee 
agrees it is vitally important to stamp out the fabrication of records and deliberate 
underpayment of workers that the vast majority of franchisees engaged in. The 
committee reiterates that it in no way condones the abhorrent behaviour of so many 
franchisees. 
8.277 However, the committee is wary of what appears to be a well-oiled public 
relations exercise that seeks to distance 7-Eleven from the practices of its franchisees. 
In the committee's view, the 7-Eleven business model and gross profit split was a key 
element in the underpayment of workers because it effectively placed often highly-
indebted small business owners (the franchisees) in an invidious position. Based on 
evidence from Professor Fels himself, most franchisees could not make a go of a 
7-Eleven franchise unless they underpaid their workers. This is no sound basis for a 
business. 
8.278 The committee is not in a position to comment on whether the variation 
agreement between 7-Eleven and the vast majority of franchisees will permit 
franchisees to make a reasonable income while also paying every employee the 
correct wage. However, the massive increase to the minimum gross profit guarantee to 
franchisees, and the shifting of a greater percentage of the gross profit split from the 
franchisor to the franchisee, can be taken as a de facto admission that the previous 
model was fundamentally flawed because it funnelled too much money to Head Office 
at the expense of the franchisee and the workers. 
8.279 It also seems likely that a further consequence of the mass underpayment of 
wages across the 7-Eleven chain of stores would have been to create an uneven 
playing field where other businesses paying the correct wages and entitlements to their 
workers would have been at an enormous and unfair disadvantage. 
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8.280 To some extent, it could be argued that 7-Eleven has now had to take 
responsibility for its flawed business model. 7-Eleven appointed the Fels Panel to 
review claims for underpayment, and 7-Eleven has committed to paying claims that 
could amount to several tens of millions of dollars. However, under the variation 
agreement, 7-Eleven has the ability to pursue franchisees to recoup a proportion of the 
claim moneys once the total of claims, as seems very likely, exceeds $25 million. This 
raises two key issues: first, the balance of power and responsibility in a franchise 
relationship and, second, the financial incentive for franchisees to deter employees 
from making a claim for underpayment. 
8.281 With respect to the balance of power and responsibility in a franchise 
relationship, the Franchising Code is designed to protect the franchisee from a 
franchisor abusing its more powerful position in the relationship. However, a conflict 
exists between competition law (including the Franchising Code) and workplace law. 
8.282 One option put to the committee would be to amend the Franchising Code to 
allow the franchisor to terminate a franchise agreement in the event of a serious 
breach of workplace law by the franchisee (as opposed to the current situation where 
some submitters claimed that a franchisee could effectively remedy a series of breach 
notices ad infinitum and there was nothing further a franchisor could do). It was 
argued that amending the Franchising Code in this fashion would allow the franchisor 
to act to protect its brand image as well as act as a deterrent to other franchisees 
considering underpaying their employees. 
8.283 However, the Franchising Code is designed to ensure that a powerful 
franchisor cannot unfairly terminate the franchise agreement with a small business 
owner. This protection is pertinent in the 7-Eleven case given that the franchisor's 
business model was, to some degree, implicated in the illegal mass underpayment of 
workers in 7-Eleven stores. Given this context, the committee is cautious about 
making any recommendation that could allow a franchisor such as 7-Eleven to, on the 
one hand, run a self-serving and unfair business model that disadvantages its 
franchisees and ultimately the workers, and on the other hand, evade any 
responsibility for breaches of workplace law by its franchisees, and have the freedom 
to shift the totality of the blame onto the franchisee and terminate the franchise 
agreement. 
8.284 If there were to be a change to the Franchising Code that gave the franchisor 
greater power to more easily terminate a franchise agreement with a franchisee who 
had committed a serious breach of workplace law, there would also need to be some 
way of ensuring that the franchisor also assumed some responsibility for the practices 
of the franchisee. Yet, this cannot be done by absolving the franchisee of any 
responsibility, particularly as the franchisee is the direct employer of the worker. 
Rather, further consideration needs to be given to ways in which both franchisor and 
franchisee can be led to behave in ways where both parties see it as in their respective 
and mutual interests to ensure that all workplace laws are complied with and workers 
are treated with dignity and according to the law. The committee is therefore of the 
view that the Franchising Code merits further consideration regarding the respective 
responsibilities of franchisors and franchisees with respect to compliance with 
workplace law. 
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Recommendation 26 
8.285 The committee recommends that Treasury and the ACCC review the 
Franchising Code of Conduct (and if necessary competition law) with a view to 
assessing the respective responsibilities of franchisors and franchisees regarding 
compliance with workplace law and whether there is scope to impose some 
degree of responsibility on a franchisor and the merits or otherwise of so doing. 
8.286 The committee further recommends that Treasury and the ACCC review 
the Franchising Code of Conduct with a view to clarifying whether the 
franchisor can terminate the franchise agreement without notice where there are 
reasonable grounds for believing that serious contraventions of the Fair Work Act 
2009 have occurred. 
8.287 The committee further recommends that consideration be given to the 
merits or otherwise of any amendment that would allow the franchisor to 
terminate the franchise agreement without notice where there are reasonable 
grounds for believing that serious contraventions of the Fair Work Act 2009 have 
occurred. 
8.288 The committee will make recommendations in the next chapter on a range of 
matters including the penalty regime. At this juncture, however, the committee 
observes that the penalties under the FW Act are relatively insignificant. However, as 
the 7-Eleven case has demonstrated, the repayment of underpaid wages can be a 
considerable expense (and a considerable deterrent) if the repayment mechanism is 
effective. In this regard, the committee commends 7-Eleven for establishing the 
independent Fels Panel and notes the public commitment made by 7-Eleven to pay, 
without question, any determination assessed by the Fels Panel. 
8.289 The open and frank discussions that the committee has had with the Fels 
Panel and Deloitte stand in marked contrast to the apparent evasiveness of Baiada. 
Under the Proactive Compliance Deed with the FWO (see chapter 7), Baiada 
established a claims and repayment mechanism. Yet, the committee has received no 
substantive information about the number of claims received or processed by Baiada. 
The committee notes the very limited time period for the lodging of a claim and 
therefore retains grave concerns about the operation and effectiveness of the 
mechanism at remedying the litany of underpayments by labour hire contractors 
supplying labour to Baiada. 
8.290 The contrast between the approaches of 7-Eleven and Baiada therefore 
suggests that if a repayment mechanism is going to have a powerful deterrent effect, it 
is essential to have an independent system that makes it relatively easy to prove a case 
that there has been underpayment and to quantify what the repayment should be, as 
well as an adequate timeframe for the making of claims. 
8.291 As is evident from the Fels Panel, the process of establishing contact with 
employees and former employees, creating a confidential and safe environment for 
temporary visa workers to come forward to lodge a claim, and resolving claims fairly, 
can be a complex and protracted exercise. 
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8.292 Nevertheless, the quantum of money involved in the 7-Eleven repayments is 
an order of magnitude larger than that available under any penalty regime. It is 
therefore of enormous value to the affected workers who are able to reclaim money 
through the process, and it also serves as a warning to other lead firms that they have 
responsibilities for what occurs in their franchise network or supply chain. 
8.293 The second key issue arising from the variation agreement, given that 
7-Eleven has stated it will seek to recover money from the franchisees once the total 
of claims exceeds $25 million, is the in-built incentive that has been created for 
franchisees not to cooperate with 7-Eleven and to deter, including by intimidation and 
physical violence, any employee from coming forward to make a claim. The deception 
and intimidation by franchisees, combined with understandable fears on the part of 
temporary visa workers that they may be liable to visa cancellation and deportation, 
has had a hugely negative impact on the number of employees who have come 
forward to the Fels Panel. 
8.294 Furthermore, it was clear from the evidence of Professor Fels that he does not 
believe 7-Eleven has taken matters seriously enough as yet and that 7-Eleven has not 
done enough to encourage employees to come forward, particularly given the financial 
incentive that franchisees have to try and prevent employees from making a claim. 
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CHAPTER 9 
Information, education, regulation and compliance 

Introduction 
9.1 This chapter pulls together the remaining education, information, regulation 
and compliance issues that have arisen during the inquiry. 
9.2 The separate consideration of information and education activities from the 
role of monitoring and compliance in this chapter is somewhat arbitrary. For example, 
the Harvest Trail inquiry conducted by the Fair Work Ombudsman (FWO) involved 
an education and awareness raising campaign with a range of stakeholders across the 
country. This was followed up later by compliance monitoring. 
9.3 The chapter begins with an overview of the role and activities of the FWO and 
the Department of Immigration and Border Protection (DIBP) with respect to 
employment and migration law. The provision of information and educational 
materials is then covered, followed by a section that looks at how the FWO seeks to 
build a culture of compliance, including down supply chains. The remainder of the 
chapter considers the resources and powers of the FWO, the challenges that it faces in 
enforcing compliance, and a range of proposals to improve various regulatory 
mechanisms. 

Background to the role and activities of the government agencies 
9.4 The FWO was established by the Fair Work Act 2009 (FW Act) on 1 July 
2009. The role of the FWO is to 'provide education, assistance and advice about the 
Commonwealth workplace relations system and impartially enforce compliance with 
workplace laws'.1 The provision of information to temporary visa holders and the 
monitoring and enforcement of compliance with workplace laws with respect to 
temporary visa holders therefore falls within the remit of the FWO. 
9.5 However, the provision of information to temporary visa holders and the 
monitoring of compliance with various aspects of immigration law with respect to 
temporary visa holders and their employers are also carried out by the DIBP. 
9.6 The respective roles of the FWO and the DIBP could be viewed as relatively 
discrete. Mr Michael Campbell, Deputy Fair Work Ombudsman, explained that the 
DIBP has primary jurisdiction for ensuring that 457 visa workers are paid according to 
the sponsorship obligations. The FWO's role is to make sure the FW Act is a safety 
net for all workers in Australia and its jurisdiction is enlivened when wages fall below 
the safety net (for example, below-award wages). Where an entitlement is above the 

1  Fair Work Ombudsman, Tabled document No. 1, Public hearing 18 May 2015, p. 1. 
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safety net but below the sponsorship obligations, the DIBP has the power to enforce 
an outcome.2 
9.7 However, there is now some overlap in the roles of the FWO and the DIBP 
following the signing of a memorandum of understanding (MoU) between the two 
agencies. The MoU formalises operational arrangements around the FWO's role in 
monitoring 457 visa sponsorship obligations. Since 1 July 2013, the FWO has been 
responsible for checking, on behalf of the DIBP, that 457 visa holders receive their 
nominated salary and perform the functions of their nominated position. 
9.8 Between 1 July 2013 and 31 December 2014, the FWO monitored 
3076 subclass 457 visa holders and identified concerns in about 18 per cent of cases. 
The FWO refers potential breaches of the sponsorship obligations to the DIBP. The 
MoU also provides a framework for the regular exchange of operational information.3 
9.9 The FWO is involved in inter-agency taskforces such as Taskforce Cadena 
(see below), and the Inter Agency Phoenix Forum comprising the FWO, DIBP, the 
Australian Securities and Investment Commission (ASIC), and the Australian 
Taxation Office (ATO). The impact of illegal phoenix behaviour on the enforcement 
activity of the FWO is discussed later in the chapter. 
Taskforce Cadena and Operation Cloudburst 
9.10 Taskforce Cadena was established as a specific joint agency taskforce by the 
FWO and the DIBP to coordinate a whole of government effort to reduce the 
exploitation of foreign workers. Taskforce Cadena works, as required, with other 
relevant agencies including the Australian Federal Police, ASIC, the ATO, and State 
and Territory law enforcement agencies.4 
9.11 The Australian Border Force is also undertaking additional supporting 
enforcement activities—such as Operation Cloudburst in May 2015—which target 
exploitative behaviour. Operation Cloudburst involved approximately 120 officers 
from the DIBP working with inspectors from the FWO and State and Federal police, 
to undertake 11 operations in all states.5 
9.12 In terms of inter-agency cooperation and approaches, Ms Heather Moore, 
Advocacy Coordinator for the Freedom Partnership to End Modern Slavery at the 
Salvation Army (the Freedom Partnership) noted that 'official data on worker 
exploitation is virtually non-existent'. She maintained that Task Force Cadena offered 
'an opportunity to draw on the information various agencies have and move from a 

2  Mr Michael Campbell, Deputy Fair Work Ombudsman, Operations, Committee Hansard, 
14 July 2015, p. 47; Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 14 July 
2015, p. 48. 

3  Fair Work Ombudsman, Tabled document No. 1, Public hearing 18 May 2015, pp 3–4. 

4  Department of Immigration and Border Protection, answer to question on notice, 9 July 2015 
(received 16 July 2015). 

5  Department of Immigration and Border Protection, answer to question on notice, 9 July 2015 
(received 16 July 2015). 
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risk management approach to an intelligence approach and a comprehensive approach 
that addresses all elements of the crime'.6 
9.13 However, Ms Moore expressed serious reservations about the current 
practices and culture of compliance that leads to undocumented workers being 
'quickly interviewed and swiftly detained and deported'. The Freedom Partnership had 
therefore proposed that the agencies involved in Taskforce Cadena adopt a victim-
centred approach: 

That is why we are pushing for Taskforce Cadena to take a different 
approach, a more victim centred approach, not just in rhetoric but actually 
in practice, and that requires a paradigm shift in the space around worker 
exploitation. We are very concerned that we are deporting potential 
trafficking victims and, even if we are not, that we are depriving a large 
group of people of access to justice that they should be entitled to.7 

Concerns about joint agency activities 
9.14 The FWO recognised that a visa worker's concerns about their ongoing visa 
status can operate as a barrier to them approaching the FWO for help. The FWO 
therefore emphasised the vital importance of government communicating 'to visa 
workers, employers and their advisers that the FWO can and does enforce Fair Work 
laws with respect to all workers, including migrant workers, irrespective of their visa 
conditions'.8 
9.15 In addition, Ms Natalie James, the Fair Work Ombudsman, emphasised that 
Fair Work inspectors make it really clear to visa holders that the FWO is not 
interested in their visa status, but is only concerned with building a relationship with 
the aim of rectifying matters such as underpayment.9 
9.16 However, several submitters raised serious concerns about the relationship 
between the FWO and the DIBP, and in particular, how that relationship might be 
seen (and possibly misconstrued) by temporary visa holders. 
9.17 Dr Stephen Clibborn warned that 'if the FWO is to be a practically effective 
enforcer of the FW Act for undocumented immigrant workers it must be, and be seen 
to be, independent of the DIBP'. He held grave concerns that the current arrangements 
under the MoU would create mistrust amongst temporary visa workers and therefore 
discourage the reporting of breaches of the FW Act. Instead, he recommended a new 
MoU that would establish the independence of the FWO and DIBP and confirm that 

6  Ms Heather Moore, Advocacy Coordinator, The Freedom Partnership to End Modern Slavery, 
The Salvation Army, Committee Hansard, 26 June 2015, p. 24. 

7  Ms Heather Moore, Advocacy Coordinator, The Freedom Partnership to End Modern Slavery, 
The Salvation Army, Committee Hansard, 26 June 2015, p. 26. 

8  Fair Work Ombudsman, Tabled document No. 2, Correspondence from the Fair Work 
Ombudsman to Mr Peter Harris AO, Chairman of the Productivity Commission, 24 September 
2015, p. 3. 

9  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 72. 
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the two agencies would not share information about the visa status of migrant 
workers.10 
9.18 The Shop, Distributive & Allied Employees' Association (SDA) noted that the 
Commonwealth Ombudsman's Better Practice Guide to Complaints Handling (the 
guide) recognised the importance of protecting the identity of a complainant. 
Similarly, the guide also recognised that an underlying principle of whistleblower 
policy 'is that a whistleblower should not be subject to reprisals because they have 
made an allegation'.11 By contrast: 

Australian immigration law does not accord this special protection to 
temporary migrant workers who are whistleblowers: a 457 visa holder who 
reports to the FWO that they have received wages in breach of their 
sponsorship does this knowing that this information and their identity can 
be passed onto the DIBP.12 

9.19 In light of the above, the SDA recommended that the FWO not be allowed to 
share the identities of temporary visa workers involved in its investigations with the 
DIBP'.13 
9.20 Furthermore, the SDA emphasised that the impression amongst temporary 
visa workers, however inaccurate it may be, was that the FWO passed information on 
to the DIBP concerning all breaches of work entitlements under visas and not just 
those relating to breaches of 457 visas. The SDA therefore argued that visa holders 
with work rights such as international students and Working Holiday Makers (WHMs) 
'will be less likely to complain because of the perception that the FWO's role is 
compromised'.14 

Provision of information and education  
9.21 Many submitters and witnesses emphasised the need to not only provide 
relevant information to temporary visa holders about their workplace rights, 
entitlements and obligations, but also to convey that information in ways that 
temporary visa workers could readily access and understand.15 However, other 
submitters and witnesses also pointed to the critical importance of employers having 

10  Dr Stephen Clibborn, Submission 11, p. 4. 

11  Shop, Distributive & Allied Employees' Association, Submission 58, pp 24–25. 

12  Shop, Distributive & Allied Employees' Association, Submission 58, p. 25. 

13  Shop, Distributive & Allied Employees' Association, Submission 58, p. 25. 

14  Shop, Distributive & Allied Employees' Association, Submission 58, p. 24. 

15  See, for example, Unions NSW, Submission 35, p. 4; Mr Nicholas Blake, Senior Industrial 
Officer, Australian Nursing and Midwifery Federation, Committee Hansard, 19 June 2015, 
p. 20; Justice and International Mission Unit, Synod of Victoria and Tasmania, Uniting Church 
in Australia, Submission 29, p. 2; Associate Professor Joo-Cheong Tham, answer to question on 
notice, 24 September 2015 (received 6 November 2015); The Freedom Partnership to End 
Modern Slavery, The Salvation Army, Submission 16, p. 6. 
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reliable access to up-to-date expert information on workplace law.16 This was of 
particular concern to a number of witnesses from regional and rural Australia.17 
Provision of information to temporary visa workers 
9.22 The FWO noted that employers have to give every new employee a copy of 
the Fair Work Information Statement (the Statement) before, or as soon as possible 
after, they start their new job.18 The Statement provides new employees with 
information about their conditions of employment and has information on: 
• the National Employment Standards; 
• the right to request flexible working arrangements; 
• modern awards; 
• making agreements under the FW Act; 
• individual flexibility arrangements; 
• freedom of association and workplace rights (general protections); 
• termination of employment; 
• right of entry; and 
• the role of the FWO and the Fair Work Commission.19 
9.23 Mr Tom O'Shea, Executive Director of Policy, Media and Communications at 
the FWO, noted that the FWO website had free fact sheets on working in Australia in 
27 different languages, as well as YouTube videos in 14 different languages, and a 
free interpreter service.20 
9.24 In May 2015, the FWO ran a digital communication campaign using 
Facebook, Twitter and social media to guide international students to material on the 
FWO website in order to help visa holders understand their rights and entitlements.21 
9.25 Mr Michael Fraser stated that the initial point of contact on the FWO website 
could be improved by having a 'lodge a complaint' button and a 'translate' button on 

16  Eventus, Submission 25, pp 9–10; Consult Australia, Submission 30, p. 8. 

17  See, for example, Mrs Elizabeth Wallace, Human Resources, Compliance and Feed Purchasing, 
Windridge Farms, Committee Hansard, 17 July 2015, p. 35. 

18  Section 124 of the FW Act requires the FWO to prepare and publish the Fair Work Information 
Statement which deals, among others, with the right to freedom of association. Section 125 of 
the FW Act requires employers to provide this Statement to employees before they commence 
employment or as soon as practicable after they commenced employment. 

19  Fair Work Information Sheet, https://www.fairwork.gov.au/employee-entitlements/national-
employment-standards/fair-work-information-statement (accessed 2 February 2016). 

20  Mr Tom O'Shea, Executive Director, Policy, Media and Communications, Fair Work 
Ombudsman, Committee Hansard, 18 May 2015, p. 36.  

21  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 71. 
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the homepage. Mr Fraser also suggested the complaints process could be simplified by 
providing for the digital submission of complaints: 

[The] Lodge A Complaint button takes you to a super simple Complaint 
Wizard. If the FWO still want the complainant to sign the documents, they 
could first complete the wizard, then print and sign off on a one page 
authorisation. The wizard could register the complainant in the system, 
create a case number and digitally submit the complaint. This would greatly 
reduce the labour currently required to manually process the paperwork, so 
the FWO can be doing the work the matters the most.22 

9.26 The DIBP noted that, in cooperation with the FWO, it had reviewed and 
strengthened the information provided to WHMs and international students. The DIBP 
sends a visa grant letter to all WHM and international student visa holders to help 
them find out about their workplace rights and the role of the FWO. The letter 
includes information on workplace rights and entitlements, links to the FWO website, 
links to YouTube videos and a link to the Statement.23 
9.27 Mr Ullat Thodi, a former 7-Eleven employee, pointed out that when 
international students first arrive in Australia, their primary focus is on settling into 
their studies and surviving financially. He suggested another way to reach 
international students with information about their workplace rights would be through 
the provision of that information by universities.24 
9.28 Mr George Robertson of the National Union of Workers (NUW) argued that, 
in addition to temporary visa workers being provided information about their working 
rights in Australia in their own language, these workers should also receive 
information about their right to join a union.25 

22  Mr Michael Fraser, Submission 60, p. 17. 

23  Department of Immigration and Border Protection, answer to question on notice, 17 July 2015 
(received 14 August 2015); Department of Immigration and Border Protection, answer to 
question on notice from Senator Lines (received 15 December 2015). The visa grant letters are 
available on the committee's website. See Department of Immigration and Border Protection, 
answer to question on notice from Senator Lines, 
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Education_and_Employme
nt/temporary_work_visa/Additional_Documents. 

24  Mr Mohamed Rashid Ullat Thodi, Committee Hansard, 24 September 2015, p. 7; see also 
Associate Professor Joo-Cheong Tham, answer to question on notice, 24 September 2015 
(received 6 November 2015); Unions NSW, Submission 35, p. 4; see also Justice and 
International Mission Unit, Synod of Victoria and Tasmania, Uniting Church in Australia, 
Submission 29, p. 2. 

25  Mr George Robertson, union organiser, National Union of Workers, Committee Hansard, 
18 May 2015, p. 15. 
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Public funding to assist the collective organisation of migrant workers 
9.29 Based on his experience convening the Migrant Workers Campaign Steering 
Group,26 Associate Professor Tham argued the need for public organisations like local 
councils and educational institutions to provide spaces where temporary migrant 
workers can meet safely to discuss their workplace concerns, overcome cultural and 
language barriers, and devise strategies to protect their rights.27 
9.30 Associate Professor Tham observed that the Victorian government had 
recently launched the $4 million International Student Welfare Grants program in 
order to support organisations that work with international students. Noting work in 
this area is fragmented and disjointed, Associate Professor Tham recommended a 
Commonwealth fund be established 'aimed specifically at improving the protection of 
the workplace rights of temporary migrant workers' in Australia.28 
Information for employers: Industry outreach 
9.31 Employers have a duty to understand their obligations to their employees and 
ensure compliance with workplace laws. Associate Professor Tham noted that these 
employer obligations were set out by Judge Riley of the Federal Circuit Court: 

It is incumbent upon employers to make all necessary enquiries to ascertain 
their employees' proper entitlements and pay their employees at the proper 
rates.29 

9.32 Given the obligations placed on employers, several submitters were critical of 
the decision to abolish the industry outreach officers that worked with employers on 
various aspects of migration law as it related to the employment of temporary visa 
workers. Eventus argued that the withdrawal of industry outreach officers had reduced 
the diffusion of information on labour market testing and other aspects of the 457 visa 
program. Observing that regional outreach officers 'were recognised by employers as 
providing a valuable contribution to public understanding of the skilled immigration 

26  Organisations participating in this steering group include the Fair Work Commission, Textile 
Clothing and Footwear Union, Adult Migrant Education Services, Fair Work Ombudsman, Job 
Watch, Spectrum Migrant Resource Centre, Office of Multicultural Affairs, Salvation Army, 
Victoria Equal Opportunity and Human Rights Commission, Footscray Community Legal 
Centre, Federation of Community Legal Centres, Victoria Legal Aid, Australian Council of 
Trade Unions and the International Organisation for Migration. 

27  Associate Professor Joo-Cheong Tham, answer to question on notice, 24 September 2015 
(received 6 November 2015); see also Ms Heather Moore, Advocacy Coordinator, The 
Freedom Partnership to End Modern Slavery, The Salvation Army, Committee Hansard, 
26 June 2015, p. 24; The Freedom Partnership to End Modern Slavery, The Salvation Army, 
Submission 16, p. 6; Justice and International Mission Unit, Synod of Victoria and Tasmania, 
Uniting Church in Australia, Submission 29, p. 2. 

28  Associate Professor Joo-Cheong Tham, answer to question on notice, 24 September 2015 
(received 6 November 2015). 

29  Fair Work Ombudsman v Hongyun Chinese Restaurant Ltd (In Liquidation) & Ors [2013] 
FCCA 52, para 35 (24 April 2015) in Associate Professor Joo-Cheong Tham, Submission 3, 
p. 6. 
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program', Eventus recommended re-instituting public relations staff such as the 
regional outreach officers.30 
9.33 Likewise, Consult Australia stated that industry outreach officers had proven 
successful in informing and communicating with industry on all aspects immigration 
and visa processing and policy: 

The expert assistance provided through the IOOs [industry outreach 
officers] supported a clear flow of information between employers and the 
department, ensuring up-to-date information regarding changes to policy 
and legislation was communicated to firms in a timely easy-to-understand 
format. 
In the case of our industry, the professional relationship built between the 
IOOs and Consult Australia was a big factor in the enhanced level of 
understanding of the industry and government on the needs of each in the 
skilled migration and temporary migration arena. 
For our member firms, who have increased reliance on specialist engineers 
and other technical professions, a detailed understanding by the department 
of the particular issues they face, helped ensure that their skilled migration 
needs were efficiently met.31 

9.34 Consult Australia recommended the reintroduction of industry outreach 
officers with a specific focus on industries whose substantial economic contribution is 
hindered by ongoing skills shortages: 

This more tailored approach to the reintroduction of the IOO program 
recognises the need to apply fiscal discipline, but also the benefits of the 
program in supporting access to skills in those areas of the economy driving 
growth.32 

Building a culture of compliance with workplace law 
9.35 As noted earlier, both the FWO and DIBP monitor various aspects of 
migration and workplace law. The following sections outline the work of both 
agencies beginning with the DIBP monitoring of the 457 and 417 visa programs, 
followed by the work of the FWO in both education and awareness raising as well as 
trying to build a culture of compliance in supply chains (the FWO's enforcement 
activity is covered later in the chapter). 
DIBP compliance monitoring of visa programs 
9.36 The DIBP runs Visa Entitlement Verification Online (VEVO), an online 
service for visa holders to check their visa details and work entitlements. Employers 
can also use VEVO to check if a visa holder is able to work or undertake other 

30  Eventus, Submission 25, pp 9–10; see also Mrs Elizabeth Wallace, Human Resources, 
Compliance and Feed Purchasing, Windridge Farms, Committee Hansard, 17 July 2015, p. 35. 

31  Consult Australia, Submission 30, p. 8. 

32  Consult Australia, Submission 30, p. 8. 
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activities in Australia, such as study. VEVO is accessible from the DIBP website or 
through a new mobile application.33 
9.37 The DIBP has a range of mechanisms in place for the reporting of compliance 
issues by phone, fax, letter, email or online report. These include a public dob-in line 
for reporting matters of concern, and call centres for enquiries and reports from visa 
holders, employers and members of the public.34 
9.38 The DIBP uses a targeted risk-based approach to monitor the 36 491 
registered active 457 visa sponsors (as at 31 May 2015). The indicators considered for 
the purposes of targeted monitoring include: 
• allegations from visa holders, community members and other third parties; 
• information obtained through other areas of the department such as 457 

processing areas or compliance activity; 
• trends of concern and emerging risks; 
• referrals from the FWO; 
• analysis of data within departmental systems, for example industry group of 

sponsor, number of nominations, annual turnover of company, classification 
level of occupation and salary level; and 

• identified links between non-compliant sponsors and other sponsors.35 
9.39 The DIBP then assesses whether the identified breaches of a sponsors' 
obligations were intentional or unintentional. Of the unsatisfactory cases, 609 were 
sanctioned by cancelling the visa or barring the sponsor from using the 457 program.36 
9.40 Following the recently announced collaboration between the DIBP and the 
Australian Tax Office (ATO), the Migration Council of Australia (Migration Council) 
recommended that the DIBP and the ATO should match individual tax records to 
ensure that 457 visa holders were being paid the same income as their Australian 
counterparts.37 
9.41 The Migration Council also recommended further integrity measures 
including: 

33  Department of Immigration and Border Protection, answer to question on notice, 17 July 2015 
(received 14 August 2015). 

34  Department of Immigration and Border Protection, answer to question on notice, 17 July 2015 
(received 14 August 2015). 

35  Mr David Wilden, Acting Deputy Secretary, Department of Immigration and Border Protection, 
Committee Hansard, 17 July 2015, p. 46; Department of Immigration and Border Protection, 
answer to question on notice, 17 July 2015 (received 14 August 2015). 

36  Mr David Nockels, Commander, Immigration and Customs Enforcement Branch, 
Investigations Division, Border Operations Group, Australian Border Force, Committee 
Hansard, 17 July 2015, p. 46. 

37  Migration Council Australia, Submission 27, p. 11. 
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• 'spot surveys' to match the income records of 457 visa workers with their 
original nomination forms; 

• an analysis of 457 visa nominations that are at the Temporary Skilled 
Migration Income Threshold (TSMIT). Given the market salary rate should 
determine the income of migrants, not the TSMIT, the Migration Council was 
of the view that an above-average proportion of nominations at the TSMIT 
indicated possible risk; and 

• matching nominated incomes by occupation and industry with the ABS 
survey of hours and earnings. This exercise would allow an overview of the 
457 visa program and identify problematic occupations and industries where 
segments of the 457 visa population appear underpaid.38 

9.42 The Migration Council emphasised that, in the interests of greater 
transparency, the findings of all analysis should be made public in anonymised form.39 
9.43 Changes made to the WHM visa program from 31 August 2015 required pay 
slip evidence to ensure that participants who undertook 'specified work' (see 
chapter 2 for further detai ls) in order to qualify for the second year  
417 visa were being appropriately remunerated. The DIBP operated a targeted 
audit process of second WHM (subclass 417) visa applications to verify 
'specified work' employment claims.40 The FWO welcomed the changes to ensure 
that proper employment records were being kept.41 
Fair Work Ombudsman campaigns and inquiries 
9.44 The FWO viewed its role as building a culture of compliance with workplace 
law. This necessarily involved a recognition that the reasons for noncompliance varied 
and so did the tools for building compliance. The FWO noted that most employers 
wanted to comply with the law and there was, therefore, an important distinction 
between inadvertent and deliberate noncompliance: 

…there is a difference between well-intentioned businesses that make 
mistakes which result in inadvertent non-compliance with workplace laws, 
and unscrupulous businesses that have put in place deliberate structures 
designed to gain a competitive advantage through calculated exploitation of 
vulnerable workers.42 

9.45 In light of the above differences, the FWO observed that it worked co-
operatively with employers that had inadvertently breached workplace law in an effort 

38  Migration Council Australia, Submission 27, p. 11. 

39  Migration Council Australia, Submission 27, p. 12. 

40  Department of Immigration and Border Protection, answer to question on notice, 17 July 2015 
(received 14 August 2015). 

41  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 14 July 2015, p. 54. 

42  Fair Work Ombudsman, answer to question on notice, 5 February 2016 (received 16 February 
2016). 
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'to educate and empower them to address the factors which have led to noncompliance 
in their workplaces and to achieve voluntary rectification of underpayments'.43 
9.46 With recalcitrant employers, the FWO was of the view that a sustainable 
change in outcomes and behaviour required collaboration between the regulator and a 
range of stakeholders to eliminate 'deliberate and structural' labour exploitation. The 
FWO worked with the lead companies who are the 'final beneficiaries of labour', such 
as supermarkets, franchisors and industry organisations because, as the 'price maker', 
lead companies were 'in a powerful position to influence behaviour and drive 
change'.44 
9.47 To this end, the FWO had commenced several longer term strategic inquiries 
designed to understand the systemic issues behind noncompliance and liability and to 
lay the foundations for driving supply chain compliance. The inquiries included: 
• the Harvest Trail Inquiry; 
• the 417 Working Holiday Visa Inquiry; 
• the Baiada Inquiry; and 
• the 7-Eleven Inquiry. 
9.48 These inquiries are covered in subsequent sections. But first, there is a brief 
overview of the FWO's overseas workers team. 
Overseas workers team 
9.49 The FWO prioritised temporary visa workers because of their vulnerability to 
exploitation and the barriers (such as language, culture, and concerns about visa 
status) that temporary visa holders face in understanding and enforcing their 
workplace rights.45 
9.50 The overseas workers team was 'active in industries known to employ high 
numbers of visa workers, such as hospitality, horticulture, poultry processing, 
cleaning, convenience stores and trolley collectors'.46 
9.51 The FWO overseas workers team had 17 full-time inspectors based in Sydney, 
Adelaide, Melbourne and Brisbane. However, the Harvest Trail and the 417 campaign 
also utilised some of the 250 inspectors from the regional network based at 
24 locations around the country.47 

43  Fair Work Ombudsman, answer to question on notice, 5 February 2016 (received 16 February 
2016). 

44  Fair Work Ombudsman, answer to question on notice, 5 February 2016 (received 16 February 
2016). 

45  Fair Work Ombudsman, Tabled document No. 1, Public hearing 18 May 2015, p. 2. 

46  Fair Work Ombudsman, Tabled document No. 1, Public hearing 18 May 2015, p. 2. 

47  Mr Michael Campbell, Deputy Fair Work Ombudsman, Operations, Committee Hansard, 
18 May 2015, p. 33. 
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9.52 The number of complaints to the FWO from 417 visa holders has risen over 
the last three years and is now larger than the number of complaints from 457 visa 
holders.48 
9.53 Working directly with community groups, the FWO had tailored resources 
and communications campaigns, including social media campaigns, targeting specific 
groups of visa holders to alert them to their workplace rights.49 
9.54 The FWO also cooperated with unions in terms of receiving information 
about areas of concern. Ms James noted that the FWO had positive relationships with 
several unions including MoUs with the NUW and SDA: 

Unions are often our source of information about conduct going on at sites 
that we do want to be aware of. They do share information with us, and we 
do work with them. We do keep them up to date on matters where they are 
representing members in relationship to a particular matter.50 

9.55 Ms James explained that the FWO pursued its own processes and procedures 
in those cases that it took on, but in cases where the union was taking action under the 
FW Act, the FWO would step aside.51 
Harvest Trail inquiry 
9.56 The FWO launched the three-year Harvest Trail inquiry in August 2013 in 
response to ongoing requests for assistance from employees in the horticulture sector, 
and the FWO's observations of confusion among growers and labour-hire contractors 
about their workplace obligations.52 
9.57 As noted in chapter 7, the committee received evidence about the close 
working relationship between the FWO and employer organisations. Ms James stated 
that through the Harvest Trail program for example, the FWO had talked to about 60 
different entities including the National Farmers' Federation (NFF) and various 
growers associations. This process was still at the fact-finding and community 
engagement stage, with a particular focus on the questions that growers should be 
asking of labour hire contractors to ensure compliance with workplace laws.53 
9.58 The FWO observed that, in their experience, the majority of employers 
comply with workplace law. For example, as part of the Harvest Trail campaign, the 

48  Fair Work Ombudsman, Tabled document No. 1, Public hearing 18 May 2015, p. 4. 

49  Fair Work Ombudsman, Tabled document No. 1, Public hearing 18 May 2015, p. 3. 

50  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 14 July 2015, p. 51. 

51  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 14 July 2015, p. 51. 

52  Fair Work Ombudsman, answer to question on notice, 18 May 2015 (received 24 June 2015). 

53  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 14 July 2015, p. 51. 
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FWO identified far more employers and producers complying with workplace laws 
than employers and producers who were noncompliant:54 

We have certainly had a really good response to our harvest trail campaign 
from growers associations and farmers. They do not want to be associated 
with this kind of conduct. Certainly, in Mildura, we saw local identities and 
perhaps even local members saying, 'We don't want our town associated 
with these kinds of stories.' It is that kind of engagement and awareness-
raising that we feel actually will begin to change the behaviour, because it 
means that the people who are unaware of the behaviour that is going on 
and perhaps unknowingly benefiting from it will start to look down the 
supply chain and will start to say, 'This is unacceptable; we don't want it 
going on in our communities and our towns and we're going to do 
something about it.'55 

9.59 The FWO noted the fruit and vegetable growing sector attracts a large number 
of 417 visa holders (as well as other types of visa holders). The Harvest Trail inquiry 
aimed to ensure pickers received their minimum employment entitlements. The FWO 
was also keen to understand the drivers of noncompliance with workplace laws in the 
sector including labour hire arrangements.56 
9.60 The FWO met growers, labour-hire contractors, hostel operators, harvest 
workers, industry bodies, local councils, and unions during field trips across 
Australia.57 Table 9.1 below indicates the states and territories in which the FWO had 
visited growers. 
Table 9.1: states, territories and growers visited by the Fair Work Ombudsman 
in the Harvest Trail inquiry 
 

 ACT NT NSW QLD SA TAS VIC WA 
Mixed crops  x  x     
Strawberries    x   x x 
Cucumbers        x 
Cherries   x  x x x  
Grapes   x      
Apples and pears   x x x x x x 
Blueberries   x   x   
Bananas    x     
Mushrooms x  x x  x x  

Source: Fair Work Ombudsman, answer to question on notice, 18 May 2015 (received 24 June 2015). 

54  Mr Michael Campbell, Deputy Fair Work Ombudsman, Operations, Committee Hansard, 
18 May 2015, p. 38; see also Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 
14 July 2015, p. 53. 

55  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 18 May 2015, p. 38. 

56  Fair Work Ombudsman, answer to question on notice, 18 May 2015 (received 24 June 2015). 

57  Fair Work Ombudsman, answer to question on notice, 18 May 2015 (received 24 June 2015). 
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9.61 After the education and awareness-raising aspect of the Harvest Trail inquiry 
was completed, the FWO followed up with compliance checks. As a result of 
compliance checking, the FWO recovered $232 785 for 470 employees from 37 
employers. The FWO also issued: 
• 37 formal Letters of Caution warning employers of contraventions; 
• 24 Infringement Notices (on-the-spot fines) totalling $14 250; 
• one Compliance Notice requiring contraventions to be rectified; and 
• commenced proceedings against one employer in the courts.58 
9.62 Furthermore, as at 31 March 2015, the FWO had conducted 160 Harvest Trail 
audits with a 66 per cent compliance rate. The FWO noted that a final report will be 
published upon completion of the inquiry.59 
National inquiry into the wages and conditions of 417 visa workers 
9.63 The FWO launched the national inquiry into the wages and conditions of 417 
visa workers in August 2014 to investigate allegations that workers attempting to 
qualify for a second year visa by undertaking the necessary 88 days' work in a 
regional area were being exploited.60 (A similar inquiry into the poultry sector 
launched in November 2013 resulted in the Baiada report in June 2015 and the 
Proactive Compliance Deed with Baiada: see chapter 7). 
Compliance in the supermarket supply chain  
9.64 The issue of ensuring compliance with workplace laws down the supply chain 
was a vexed issue. The committee received evidence on these matters from the FWO, 
the major supermarkets, and the unions. 
9.65 These matters were further complicated by evidence (see earlier chapters) 
indicating that intensive discounting by the major supermarkets had placed downward 
pressure on suppliers and producers to cut their costs.61 
9.66 Ms James stated that the FWO engaged with end users such as supermarkets 
about their supply chain responsibilities, and advised them that it is in their interests—
both legal and reputational—to pay attention to what is occurring in their supply 
chain. In a speech given in August 2014, Ms James focussed on companies at the head 
of the supply chain: 

58  Fair Work Ombudsman, answer to question on notice, 18 May 2015 (received 24 June 2015). 

59  Fair Work Ombudsman, answer to question on notice, 18 May 2015 (received 24 June 2015). 

60  Fair Work Ombudsman, Tabled document No. 1, Public hearing 18 May 2015, p. 5. 

61  Mr Grant Courtney, Branch Secretary, Australasian Meat Industry Employees' Union 
(Newcastle and Northern NSW) Committee Hansard, 26 June 2015, p. 20; Mr George 
Robertson, Union Organiser, National Union of Workers, Committee Hansard, 18 May 2015, 
p. 24; Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 7. 
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The point I made in that speech is that where you have industries where you 
have labour intensive, low-skilled work, low profit margins, a high degree 
of outsourcing and multiple layers in the supply chain, there is a high 
likelihood there that, unless you put arrangements in place to satisfy 
yourself that workers are being paid properly, you might be profiting or 
benefitting from labour that is not being paid lawful rates of pay.62 

9.67 Mr Campbell argued it was important to place pressure on major retailers to 
take responsibility for what occurs in the supply chain: 

…the more work we are doing in the horticultural sector the more I see part 
of the solution being pressure put on employers at the top of the supply 
chain to take responsibility for what is occurring down the lines.… If Coles, 
Woolworths and others intend to sell the produce, I think they need to care 
about how it got to their stores.63 

9.68 For example, on 19 June 2015, Ms James, wrote to the following companies 
(as major customers of Baiada Group) to provide them with the FWO's Baiada report 
and to invite the companies to meet with FWO to discuss supply chain integrity: 
• ALDI Australia—Mr Stephen Kopp, Group Managing Director; 
• Coles Supermarkets Australia Pty Ltd—Mr John Durkan, Managing Director; 
• KFC Australia—Mr Tony Lowings, Managing Director; and 
• Woolworths Limited—Mr Grant O'Brien, Chief Executive Director.64 
9.69 Ms Vicki Bon, Government and Industry Relations Manager at Coles, noted 
that Coles was meeting the FWO in July 2015 to discuss the above matters and to 
develop a joint response.65 
9.70 In light of the FWO's view that, given their market share and significant 
purchasing power, the major retailers should look down the supply chain, the 
committee was keen to ascertain the extent to which the major supermarkets believed 
they had responsibility for breaches of workplace law that occurred lower down the 
supply chain. 
9.71 In general terms, the major retailers argued that the contracts they had with 
their suppliers specified that all suppliers were expected to comply with all relevant 
workplace laws. The supermarkets also argued that the FWO had responsibility for 
ensuring compliance with workplace law and that those individuals and organisations 
that had evidence of a breach of workplace law should take that evidence to the FWO, 
or where appropriate, the police. 

62  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 18 May 2015, pp 34–35. 

63  Mr Michael Campbell, Deputy Fair Work Ombudsman, Operations, Committee Hansard, 
18 May 2015, p. 35. 

64  Fair Work Ombudsman, answer to question on notice, 14 July 2015 (received 20 August 2015). 

65  Ms Vicki Bon, Government and Industry Relations Manager, Coles, Committee Hansard, 
14 July 2015, p. 29. 

808

808



9.72 Ms Armineh Mardirossian, Group Manager of Corporate Responsibility, 
Community and Sustainability at Woolworths Limited, noted Woolworths had a 
longstanding relationship with many of its 350 to 400 produce suppliers in Australia 
and that its trading terms explicitly stipulated the requirement for its suppliers to 
comply with all relevant laws in the country.66 
9.73 Woolworths operates a website, telephone service and Facebook site that 
members of the public can use to contact Woolworths. Woolworths directs any 
concerns to the relevant area. When alerted to a possible breach of the law, Ms 
Mardirossian indicated that Woolworths may advise the party making the claim to 
take the matter to the authorities (such as the FWO). Woolworths might also advise 
the authorities, and may also consider investigating the matter to determine if there 
had been a breach of a supplier's code of conduct.67 
9.74 Mr Ian Dunn, the head of trade relations at Woolworths, noted that 
Woolworths had signed mutually agreed trading terms with 97.5 per cent of its 
suppliers. The Trading Terms require all suppliers to provide Woolworths with 
warranties and indemnities stating that the supplier will abide by all laws, regulations 
and community standards in Australia. The Trading Terms also mention Woolworths' 
ethical standards policy.68 
9.75 Ms Mardirossian explained that Woolworths introduced their ethical sourcing 
policy in December 2008 and applied the ethical sourcing policy and audit program 
based on a risk assessment of the source country: 

There are a number of analytics that we would look at which are all 
independent and credible sources, such as cost risk analytics, the World 
Bank risk analytics, the Corruption Perceptions Index and a number of 
other tools that we have. The countries get graded in that process according 
to their risk, whether they are high risk, moderate risk or low risk. Australia 
is graded low risk, which means that, in our assessment and from the data 
that is available publicly and some that is proprietary risk analytics, it 
shows that Australia has a strong rule of law, an independent judiciary, a 
good human rights track record and very good and independent 
enforcement agencies, and the law is enforced.69  

9.76 Noting that Woolworths graded Australia low risk, Ms Mardirossian advised 
that, since 2010, Woolworths had not conducted audits of ethical sourcing from within 

66  Ms Armineh Mardirossian, Group Manager, Corporate Responsibility, Community and 
Sustainability, Woolworths Limited, Committee Hansard, 18 May 2015, p. 1. 

67  Ms Armineh Mardirossian, Group Manager, Corporate Responsibility, Community and 
Sustainability, Woolworths Limited, Committee Hansard, 18 May 2015, pp 1–2. 

68  Mr Ian Dunn, Head of Trade Relations, Woolworths Limited, Committee Hansard, 18 May 
2015, p. 3. 

69  Ms Armineh Mardirossian, Group Manager, Corporate Responsibility, Community and 
Sustainability, Woolworths Limited, Committee Hansard, 18 May 2015, pp. 4 and 6. 
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Australia.70 Similarly, Coles also regarded Australia as low risk because of its robust 
workplace laws.71 
9.77 Both Ms Mardirossian and Mr Dunn stated that the allegations aired on Four 
Corners were insufficient at this stage to cause Woolworths to reclassify Australia's 
risk profile and that Australia's risk level would only be reassessed on the basis of 
proven evidence. Mr Dunn further noted that, in addition to 350 produce suppliers, 
Woolworths dealt with 4300 suppliers overall in Australia and that an ethical sourcing 
audit would impose an additional cost on suppliers.72 
9.78 Following the Four Corners program in June (that highlighted concerns about 
breaches of workplace law in both the horticulture and chicken processing sectors), 
Woolworths wrote to all of its suppliers to remind them of their obligations under the 
Trading Terms.73 
9.79 Woolworths also noted that it had not ceased doing business with suppliers 
due to allegations made in the Four Corners program or raised by the NUW, and that 
Woolworths would ordinarily 'seek to resolve any issues with our suppliers, rather 
than unilaterally cease a contract'.74 
9.80 However, Ms Mardirossian observed that, in the week prior to the Four 
Corners program, one of Woolworths' suppliers, Perfection Fresh, had ceased using a 
labour hire company following an audit of all of their labour hire companies. In the 
same week, Covino ceased supplying produce to Woolworths because they were 
unable to meet the compliance terms stipulated in the contract. Covino had also 
investigated their own labour hire firms and had stopped using one labour hire firm.75 
9.81 Ms Bon noted that Coles has an ethical sourcing policy that required suppliers 
to ensure they complied with all relevant workplace laws and in 2014, Coles had 
introduced the Coles supply charter. Ms Andrea Currie, Policy and Brand Standards 

70  Ms Armineh Mardirossian, Group Manager, Corporate Responsibility, Community and 
Sustainability, Woolworths Limited, Committee Hansard, 18 May 2015, pp 4–5. 

71  Ms Andrea Currie, Policy and Brand Standards Manager, Coles, Committee Hansard, 14 July 
2015, p. 32. 

72  Ms Armineh Mardirossian, Group Manager, Corporate Responsibility, Community and 
Sustainability, Woolworths Limited, Committee Hansard, 18 May 2015, p. 10; Mr Ian Dunn, 
Head of Trade Relations, Woolworths Limited, Committee Hansard, 18 May 2015, p. 10. 

73  Woolworths Limited, answer to question on notice, 18 May 2015 (received 11 June 2015); see 
also Mr Ian Dunn, Head of Trade Relations, Woolworths Limited, Committee Hansard, 18 May 
2015, p. 4. 

74  Woolworths Limited, answer to question on notice, 18 May 2015 (received 11 June 2015). 

75  Ms Armineh Mardirossian, Group Manager, Corporate Responsibility, Community and 
Sustainability, Woolworths Limited, Committee Hansard, 18 May 2015, pp 5, 6, 7 and 11. 
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Manager at Coles, noted that the ethical sourcing policy had been in place since about 
2005 and had been reviewed in 2010 and 2013.76 
9.82 Ms Bon outlined the action Coles had undertaken since the Four Corners 
program: 

Each supplier has been asked to confirm that it has a process in place to 
ensure contracted workers are legally entitled to work, contracts with labour 
hire companies comply with award rates and suppliers pay labour hire 
companies enough money to allow workers' pay and entitlements to comply 
with the relevant award. In addition to the suppliers named in the program 
we have written to all of our direct fresh product and meat suppliers to 
reinforce with them the importance of meeting their obligations in relation 
to immigration laws, wages, entitlements, working hours and other 
benefits.77 

9.83 Ms Currie noted that Coles had spoken directly to Baiada, D'VineRipe (part of 
Perfection Fresh), Akers, and Covino. In relation to Baiada, Ms Currie stated that 
prior to the release of the FWO report into Baiada, Coles had commissioned 
PricewaterhouseCoopers to conduct a confidential audit of all the work practices at 
Baiada including the use of labour hire companies, with the report due by 31 July 
2015. Ms Currie explained that any audits of a supplier were confidential because the 
first step, if any issues arose, would be to work with the supplier to correct the 
issues.78 
9.84 Mr Robertson of the NUW was of the view that the role of major buyers, and 
in particular the supermarkets, was 'fundamentally important' in preventing worker 
exploitation down the supply chain. Mr Robertson contended that the supermarkets 
should work with the NUW to ensure that all the produce sold by the major 
supermarkets was ethically produced. He maintained that an ongoing relationship 
between the union, producers and the supermarkets would enable the supermarkets to 
ensure that their ethical standards were met in practice.79 
9.85 In light of the above, Mr Robertson said the NUW had offered to meet with 
Coles to discuss supply chain matters in an effort to ensure that produce supplied to 
Coles is produced in compliance with Australian workplace laws. Ms Bon confirmed 

76  Ms Vicki Bon, Government and Industry Relations Manager, Coles, Committee Hansard, 
14 July 2015, p. 23; Ms Andrea Currie, Policy and Brand Standards Manager, Coles, 
Committee Hansard, 14 July 2015, p. 37; Coles, answer to question on notice, 14 July 2015 
(received 6 August 2015). 

77  Ms Vicki Bon, Government and Industry Relations Manager, Coles, Committee Hansard, 
14 July 2015, p. 23. 

78  Ms Andrea Currie, Policy and Brand Standards Manager, Coles, Committee Hansard, 14 July 
2015, pp 24–25. 

79  Mr George Robertson, Union Organiser, National Union of Workers, Committee Hansard, 
18 May 2015, p. 15. 
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that Coles had since met with the NUW. Mr Robertson indicated that Woolworths had 
declined to meet the NUW.80 
9.86 Coles stated it had met with the NFF to discuss the NFF's proposal for a Best 
Practice Scheme for Agricultural Employment and how Coles could support practical 
proposals from growers, farm groups and relevant government agencies to help guard 
against any abuse of workers' rights in the food supply chain. Ms Bon said it was her 
understanding that the NFF had invited the NUW to be part of the industry 
discussion.81 
The 7-Eleven inquiry 
9.87 Ms James explained that 7-Eleven first came to the attention of the FWO from 
1 July 2009. The FWO conducted two separate audit activities between 2009 and 2011 
that resulted in the recovery of around $140 000 of underpaid wages and the Bosen 
litigation (the Bosen litigation is covered in more detail in the later section on 
enforcement activity).82 
9.88 In 2014, as it became obvious to the FWO that 7-Eleven had not improved its 
compliance with workplace laws and that visa workers across the 7-Eleven network 
were still being exploited, the FWO began a broader inquiry into 7-Eleven. As part of 
the inquiry, the FWO conducted site visits at 20 stores and identified serious concerns 
at a number of them. As at 5 February 2016, the FWO had commenced seven court 
proceedings (five of which were ongoing) against 7-Eleven franchisees, secured one 
enforceable undertaking, and recovered over $200 000 for 30 employees.83 
9.89 The FWO inquiry into 7-Eleven will investigate various matters including the 
underlying causes of noncompliance, the business model used by 7-Eleven, and 
whether liability for noncompliance extends beyond the franchisee to the franchisor.84 
9.90 The FWO inquiry will involve proactive compliance work and will conclude 
in early 2016 with a publicly available report. The FWO envisaged that the report 

80  Mr George Robertson, Union Organiser, National Union of Workers, Committee Hansard, 
18 May 2015, p. 24; National Union of Workers, answer to question on notice, 18 May 2015 
(received 11 August 2015); Ms Vicki Bon, Government and Industry Relations Manager, 
Coles, Committee Hansard, 14 July 2015, p. 27. 

81  Coles, answer to question on notice, 14 July 2015 (received 6 August 2015); Ms Vicki Bon, 
Government and Industry Relations Manager, Coles, Committee Hansard, 14 July 2015, p. 27; 
see also National Farmers' Federation, answer to question on notice, 5 February 2016 (received 
15 February 2016). 

82  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 64. 

83  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, pp 64–
65; Ms Janine Webster, Chief Counsel, Fair Work Ombudsman, Committee Hansard, 
5 February 2016, pp 41–43. 

84  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 64. 
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would 'contain recommendations that are designed to achieve real sustainable change 
in the 7-Eleven network to ensure the franchise is both accountable and compliant'.85 
9.91 Ms James noted the commonalities between the 7-Eleven inquiry and those 
into Baiada and the Harvest Trail inquiry: 

This matter, like the Baiada matter and like our work on the Harvest Trail, 
has a number of features in common. It involves a network or chain of 
entities, where there is an entity or person at the centre or at the top who 
benefits from the labour of workers for which it is not legally or directly 
responsible. They often involve low-skill work, vulnerable workers and 
tight profit margins.86 

9.92 Ms James was strongly of the view that achieving sustainable outcomes in 
sectors where deliberately exploitative conduct is occurring required collaborative 
efforts between regulators and stakeholders including information sharing and joint 
activities.87 
9.93 Prior to the screening on 31 August 2015 of the Four Corners program on 
7-Eleven, the FWO advised that they had met twice with 7-Eleven executives from 
Head Office including the then National Operations Manager, Ms Natalie Dalbo, as 
set out below: 

We met with 7-Eleven shortly after the commencement of our Inquiry, on 
13 October 2014. At this meeting we: 
• explained the Inquiry we had recently commenced and why; 
• explained that in complaints received from across states and locations there 

were very similar allegations around false recording of hours worked and 
wages paid; 

• advised that the conduct we had seen in complaints was similar to that 
observed in Bosen, and that it was too similar to be a coincidence; and 

• explained that the FWO was seeking to look into this further to try to work out 
why this was happening and where the behaviour was originating. 

7-Eleven mentioned that community and cultural groups may be sharing 
information, and that Head Office were looking at how many payroll hours 
were worked per store and questioning stores that did not have enough 
hours to cover their operation. 
We met with 7-Eleven again on 5 May 2015. At this meeting we presented 
7-Eleven with the preliminary findings of our Inquiry. We also: 
• explained that the Inquiry commenced after FWO received intelligence both 

from requests for assistance and from various anonymous sources; 

85  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 65; Mr 
Michael Campbell, Deputy Fair Work Ombudsman, Operations, Committee Hansard, 24 
September 2015, p. 66. 

86  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 65. 

87  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 65. 
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• advised the intelligence suggested non-compliance with minimum entitlements 
and false record keeping practices within the 7-Eleven network. Moreover on 
the back of that intelligence, in September 2014, we undertook unannounced 
Saturday night visits to 20 city stores to gather evidence; 

• advised that out of the 20 stores visited, the majority had provided information 
in response to notices to produce documents which was inconsistent with what 
our Inspectors had gathered on the night of the visits; and 

• explained the FWO could not be 100% confident in the compliance of any of 
the stores. The level of non-compliance with record keeping practices, and in 
particular false record keeping practices, was particularly disappointing. Some 
stores had provided fraudulent records and/or information to the FWO which 
was a serious offence.88 

9.94 The FWO noted that after its audit activities in 2009–2010, 7-Eleven Head 
Office had assured the FWO that they took the matters seriously and would 
investigate them further.89 Mr Campbell also confirmed that at the meeting on 5 May 
2015, the FWO advised 7-Eleven that enforcement actions against franchisees were 
likely, and 7-Eleven would therefore have been well aware that franchisees were 
being targeted by the FWO.90 
9.95 Given that Mr Fraser had spoken to workers at 7-Eleven stores across the 
country, and yet the FWO had only raided 20 stores, Ms James addressed the question 
of results in the context of agency resourcing. Ms James stressed that the FWO was 
focussed on achieving sustainable outcomes in the future and not on auditing every  
7-Eleven store across the country: 

A central focus of our inquiry is about the future. It is about making 
recommendations that will achieve real and sustainable change and bring 
about accountability within the franchise operations. In other words, what 
we are hoping is that through the engagement we have with 7-Eleven we 
will be able to assist them to put in place systems and processes that will 
ensure that this will not happen in future. We feel that the work we are 
doing with the information and the evidence that we have so far will form 
the basis of recommendations that will enable us to have that conversation 
with head office.91 

9.96 Working with the entity at the top of the chain to achieve ongoing compliance 
is similar to the approach that the FWO adopted in the Baiada inquiry. With respect to 
7-Eleven, Ms James pointed out that: 

88  Fair Work Ombudsman, answer to question on notice, 24 September 2015 (received 
18 November 2015) (emphasis original). 

89  Fair Work Ombudsman, answer to question on notice, 24 September 2015 (received 
18 November 2015). 

90  Mr Michael Campbell, Deputy Fair Work Ombudsman, Operations, Committee Hansard, 
24 September 2015, p. 67. 

91  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 68. 
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…ongoing monitoring by the franchise, with the assistance of third parties 
such as auditors, with some accountability back to us—which other 
franchises and businesses we have worked with have put in place—might 
bring about a sustainable change in the 7-Eleven network92 

9.97 However, Mr Campbell conceded that after the actions taken by the FWO in 
2009 and 2014, the engagement of 7-Eleven Head Office did not have a lasting impact 
and did not lead to a reduction in noncompliance with workplace laws.93 
9.98 Likewise Ms James expressed frustration that despite engagement and 
discussions with 7-Eleven, the pattern of systemic and deliberate falsification of 
records had continued for several years: 

In the first set of audits, we had some pretty bad results. We recovered over 
$160 000 for about 170 workers in Sydney and Melbourne. Then head 
office came to us and said they wanted to do something about it, so we 
carried out a second round of audits in Melbourne and Geelong. We did 
find underpayments there but they were less. We thought that there were 
improvements going on. We thought that the work we had done with them, 
and the education, gave them the opportunity to work with their franchisees 
to make sure that they understood their obligations. So it is disappointing 
that we invested so much at that point in time to find, in moving forward 
into 2014, that we are seeing the same kind of conduct—and perhaps even 
on a larger scale.94 

Enforcement actions 
9.99 As noted earlier, a key focus of the FWO is to work with lead businesses in 
building a culture of compliance in supply chains. The FWO has pursued various 
strategies to achieve this including compliance partnerships, enforceable undertakings, 
as well as litigation. 
9.100 The FWO noted that compliance partnerships are 'increasingly popular with 
businesses who wish to make a strong and public commitment to their employees, 
franchisees, contractors, customers and the broader community about compliance with 
workplace laws'. The FWO currently has 13 compliance partnerships with businesses 
including Baiada and McDonalds.95 
9.101 As detailed in chapter 7, Baiada accepted as part of the Proactive Compliance 
Deed that it had an 'ethical and moral responsibility to stamp out exploitation and 
implement sustainable changes to its business practices to ensure future compliance'. 
The measures promulgated by the FWO as part of a compliance partnership such as 
that conducted with Baiada include: 

92  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 68. 

93  Mr Michael Campbell, Deputy Fair Work Ombudsman, Operations, Committee Hansard, 
24 September 2015, p. 68 

94  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 69. 

95  Fair Work Ombudsman, answer to question on notice, 5 February 2016 (received 16 February 
2016). 
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• robust, transparent and verifiable electronic time-keeping, payroll and worker 
identification systems; 

• regular independent audits and assessments of compliance, both of the 
business and of the contractors within the network; 

• implementation of workplace relations training, including training 'in-
language' for employees from non-English speaking backgrounds; 

• providing greater access, information and co-operation to FWO inspectors and 
advisors; 

• establishing clear procurement policies and conducting regular reviews of 
procurement and outsourcing arrangements to ensure ongoing ethical practice; 
and 

• properly formalised written contracts with suppliers and contractors, with 
clear requirements for compliance with workplace laws.96 

9.102 The enforceable undertaking between the FWO and Coles in 2014 also saw 
Coles become 'the first major supermarket chain to publicly declare that it has an 
ethical and moral responsibility to join with the FWO to stamp out exploitation'.97 
9.103 The following sections consider the advantages and disadvantages of the 
various enforcement activities pursued by the FWO. 
Court action 
9.104 The FWO noted that it puts between 40 and 50 matters into court each year. 
Court action typically takes more than a year to resolve and in more complex cases, 
much longer. The FWO therefore uses court action as a last resort, usually when an 
employer has deliberately exploited vulnerable workers and refuses to cooperate with 
the FWO. The FWO pointed out that it actively promotes its litigation program 
through the media to deter other employers from breaching the law.98 
9.105 While temporary visa holders made up about 10 per cent of all requests for 
assistance to the FWO, since July 2009, temporary visa holders represented around 20 
per cent of the FWO's legal activity for that period. During that period, the FWO 
commenced 62 legal matters involving temporary visa holders and recovered almost 
$6 million.99 

96  Fair Work Ombudsman, answer to question on notice, 5 February 2016 (received 16 February 
2016). 

97  Fair Work Ombudsman, answer to question on notice, 5 February 2016 (received 16 February 
2016). 

98  Fair Work Ombudsman, Tabled document No. 1, Public hearing 18 May 2015, p. 2. 

99  Fair Work Ombudsman, Tabled document No. 1, Public hearing 18 May 2015, p. 1; Ms Natalie 
James, Fair Work Ombudsman, Committee Hansard, 14 July 2015, p. 52. 

816

816



9.106 The serious nature of the matters involving temporary visa holders saw an 
increase in the proportion of cases involving visa holders that the FWO escalated to 
court action: 

While currently 1 in 10 of the people making a complaint to our 
organisation is a visa holder, a visa holder is involved in 1 in 3 of the 
matters we have taken to court in the last 18 months. 
This is illustrative of the fact that matters involving visa holders often 
involve serious and wilful non-compliance, warranting the most serious of 
enforcement responses.100 

9.107 In the 2014–15 financial year, the FWO: 
• commenced 21 court proceedings involving temporary visa workers out of a 

total of 50 court proceedings commenced; and 
• recovered over $1.6 million in unpaid entitlements for temporary visa workers 

out of a total of over $22.3 million.101 
9.108 Perhaps the most frustrating aspect (for both the FWO and underpaid 
employees) of pursuing court action under the current regulatory and penalty 
provisions of the FW Act is the tendency for employers that have engaged in 
deliberate underpayment and illegal activity to avoid the full consequences of a court 
finding. Unscrupulous employers typically avoided paying the full penalty imposed by 
a court through clever corporate restructuring, asset shifting, and corporate 
liquidation. The following two cases illustrate how this occurs in practice. 
9.109 The case against Bosen was the first litigation the FWO took against a 
7-Eleven franchisee. The Bosen matter arose as a result of Mr Mohamed Ullat Thodi 
approaching the FWO about underpayments during his employment at 7-Eleven stores 
in Geelong and South Yarra (see chapter 8). The FWO achieved penalties of $120 000 
against the company, and penalties of $20 000 and $10 000 against the two directors. 
However, the company was wound up and the company penalty was not paid. 
Although the two directors paid their penalties of $20 000 and $10 000 respectively, 
when those penalties were distributed amongst the six employees that were party to 
the case, the amount fell well short of the $85 000 of underpaid wages owed to the 
workers.102 
9.110 A similar outcome occurred in another court case against a multi-store 7-
Eleven franchisee in Brisbane, Mr Mubin Ul Haider. Mr Haider liquidated his 
company, with the result that his personal fine as a director was a fraction of the 
underpaid wages owed to his employee: 

For example, in FWO v Haider Enterprises Pty Ltd (in liquidation) & Anor, 
Haider Enterprises had owned and operated several 7-Eleven franchises in 
Brisbane, and was placed into liquidation shortly after the FWO 

100  Fair Work Ombudsman, Tabled document No. 1, Public hearing 18 May 2015, p. 3. 

101  Fair Work Ombudsman, answer to question on notice, 14 July 2015 (received 20 August 2015). 

102  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 71. 
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commenced court action to enforce a compliance noticed issued by the 
FWO that required the company to pay $21 298 in back-pay to a former 
migrant worker. In this matter, the Federal Circuit Court ordered the second 
respondent, Mr Haider, to pay a penalty of $6120 for his admitted 
involvement in failing to comply with the Notice to Produce issued by the 
FWO, and a penalty of $850 for his admitted involvement in the failure to 
comply with the Compliance Notice. The FWO obtained orders that the 
penalties be paid to the employee.103 

9.111 The maximum penalty that can be awarded against an individual is one-fifth 
of the maximum penalty that can be awarded against a corporation. As seen in the 
examples above, the result is that under the current FW Act, the penalties ordered 
against a director are often less than the underpayments owed to a worker(s). In this 
context, the FWO reiterated their frustration that corporate employers liquidated their 
companies after the FWO filed a matter in court in order to avoid some of the 
penalties and payments of underpaid wages ordered by courts104 
9.112 The committee also notes that, as detailed in chapter 7, the FWO report into 
Baiada found that the web of sub-contracting labour hire companies in the Baiada 
labour supply chain also liquidated or de-registered their companies upon 
investigation by the FWO in order to avoid potential penalties. 
9.113 A key impediment to pursuing court action has been the lack of accurate 
employment records kept by employers. Ms James noted that in the last financial year, 
the FWO had found more 'extreme conduct where there are no records or fabricated 
records'. Given the critical importance of accurate record-keeping in verifying 
compliance with workplace laws, the FWO noted that unless an employee had kept 
quite detailed diary notes, it was very difficult to provide evidence that was acceptable 
in a court to establish with certainty the hours of work and the amounts of 
underpayment:105 

The courts have confirmed that employment records are not merely 
technical or procedural requirements. Provision of false or misleading 
records can have the effect of preventing any action to remedy significant 
underpayments of wages, and non-payment of annual leave and 
superannuation for those workers who may have been entitled to these 
employment benefits.106 

103  Fair Work Ombudsman, Tabled document No. 2, 24 September 2015, letter to Mr Peter Harris 
AO, Chairman, Productivity Commission, 18 September 2015, p. 6. 

104  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, 
pp 64 and 66. 

105  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 69. 

106  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 29. 
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9.114 As at 5 February 2016, the FWO had commenced seven court proceedings 
(five of which were ongoing) against 7-Eleven franchisees, and had secured one 
enforceable undertaking.107 
9.115 The visa status of temporary visa workers can also arise as an obstacle to 
court proceedings. For example, in the Bosen litigation, Mr Ullat Thodi had breached 
his visa conditions with respect to the work hours restriction. He informed the FWO 
that he and his fellow 7-Eleven employees would only provide paperwork about the 
underpayment if the FWO could guarantee they would not be deported. Following 
consultation between the FWO and the DIBP, the DIBP confirmed an exemption for 
Mr Ullat Thodi and his fellow employees to enable the FWO to pursue the case 
against Bosen Pty Ltd and its co-owners and directors. The FWO stated that it worked 
cooperatively with the DIBP to ensure that visa holders had the right visa status to be 
able to give evidence in court.108 
Enforceable undertakings 
9.116 An enforceable undertaking is an alternative to court proceedings in cases 
where a person is willing to admit to contraventions. Enforceable undertakings are 
specifically provided for and legally enforceable under the FW Act and can be 
accepted if the FWO 'reasonably believes that a person has contravened a civil remedy 
provision'.109 
9.117 The FWO uses enforceable undertakings where an employer acknowledges 
they have breached the law, and has accepted responsibility for the breach, and agreed 
to cooperate with the FWO to remedy the matter. In this respect: 

The enforceable undertaking is a company's written commitment to address 
contraventions, often through back-payment, and to prevent future breaches 
through initiatives such as training sessions for senior managers and a 
requirement for companies to perform self-audits and report on compliance 
at specific times.110 

9.118 The FWO executed 42 enforceable undertakings against an employer during 
2014–15, a 180 per cent increase on 2013–14. Temporary visa holders were over-
represented in these cases, with 20 out of 42 enforceable undertakings in 2014–15 

107  Ms Janine Webster, Chief Counsel, Fair Work Ombudsman, Committee Hansard, 5 February 
2016, pp 41–43. 

108  Mr Mohamed Rashid Ullat Thodi, Supplementary Submission 59.2, p. 6; Mr Mohamed Rashid 
Ullat Thodi, Committee Hansard, 24 September 2015, p. 6; Ms Natalie James, Fair Work 
Ombudsman, Committee Hansard, 24 September 2015, p. 70. 

109  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

110  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 
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being executed on behalf of temporary visa holders. The FWO actively monitors all 
the enforceable undertakings that it enters into with another party.111 
9.119 The FWO recovered more than $3.7 million in underpayments through 
enforceable undertakings. The majority (93 per cent) related to wages and conditions 
breaches, and 48 per cent involved matters relating to overseas workers.112 
9.120 The FWO noted that enforceable undertakings have several benefits including 
that they: 
• minimise costs for all parties; 
• enable employees to receive unpaid entitlements promptly; 
• facilitate long-term behavioural change; and 
• enable legally binding commitments that are different from what a court 

would typically order such as donating money to community groups and 
registering for the FWO's My Account service.113 

9.121 With respect to the second dot point above, Ms James noted that in the case of 
PSP International Trading Pty Ltd involving a 7-Eleven franchisee, the FWO achieved 
an enforceable undertaking with the store owner (the employer). It was Ms James' 
understanding that the employer had paid the $30 000 that he owed his workers.114 
9.122 With respect to the final point above, Ms James explained that the FWO is 
able to be creative with its enforceable undertakings and extract undertakings from an 
employer beyond those that would be applicable under the FW Act, and therefore 
beyond what the FWO would be able to achieve through court action. For example, 
the enforceable undertaking with Benara Nurseries imposed obligations on the 
company to take steps to ensure that the accommodation used by its workers was 'fit 
for purpose going forward'.115 
Proactive compliance deeds 
9.123 A proactive compliance deed differs from an enforceable undertaking in 
several ways. First, it is not enforceable under the FW Act, but is made and enforced 
under the general law. Second, a proactive compliance deed does not require a Fair 

111  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 14 July 2015, p. 50; Fair 
Work Ombudsman, answer to question on notice, 24 September 2015 (received 18 November 
2015); Fair Work Ombudsman, answer to question on notice, 14 July 2015 (received 20 August 
2015). 

112  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

113  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

114  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 66; 
Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

115  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 14 July 2015, p. 50. 
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Work inspector 'to hold any belief that contraventions of civil remedy provisions are 
occurring or have occurred'. And third, a proactive compliance deed is a 'formal 
agreement between the FWO and an entity, under general law, to take certain steps 
aimed at ensuring compliance in that business and, in some cases, in that business's 
supply chain'.116 
9.124 In sum, therefore, a proactive compliance deed enables an employer to make a 
commitment to comply with workplace laws as well as work with the FWO to ensure 
their business and, potentially, other businesses the employer deals with, comply with 
workplace laws.117 The proactive compliance deed between the FWO and Baiada (see 
chapter 7) accomplished this aim by allowing Baiada to make certain commitments to 
compliance with workplace laws with respect to the labour hire companies it used to 
source labour for its processing sites. 
Freezing orders 
9.125 A freezing order is an asset preservation order made by a court, normally 
without notice to the respondent party. The aim is to prevent a respondent 
circumventing a pending or proposed court process by stripping assets out of a 
company.118 
9.126 The FWO explained that the advantage of a freezing order is that it typically 
restrains a person from removing, disposing of, or diminishing the value of any assets 
up to the anticipated value of the substantive claim. A limitation is that it does not 
provide any rights over the assets that are frozen, meaning there is no priority or 
guarantee of recovering the value of any judgment ultimately awarded.119 
9.127 The FWO does not have the power to freeze assets. Instead, the FWO must 
apply to a court for a freezing order. In order to secure a freezing order, the FWO 
must present sufficiently persuasive evidence.120 For example, in FWO v Trek North 
& Anor, the FWO secured freezing orders against Trek North's owner and director Mr 
Leigh Alan Jorgensen. In this case, the FWO was concerned that Mr Jorgensen would 
strip company assets or place the company in liquidation to avoid paying over $95 000 
in court-ordered penalties and back-pay orders.121 

116  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

117  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

118  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

119  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

120  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 
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9.128 Similarly, in the ongoing matter of FWO v Grouped Property Services & Ors, 
the FWO obtained freezing orders against Group Property Services' operators to 
prevent them from dispersing the company's assets up to the value of alleged 
underpayments (which were in excess of $300 000).122 

Resourcing of the FWO 
9.129 The committee received evidence from several submitters expressing concern 
about a lack of resources to enable the FWO to monitor and enforce compliance 
across a range of temporary visa programs. 
9.130 Ms Mogg from Queensland Fruit and Vegetable Growers Ltd (trading as 
Growcom), noted that Growcom was working with the FWO to implement the 
Harvest Trail campaign in Queensland. However, Ms Mogg expressed concern at 
what Growcom saw as a manifest lack of resources available to the FWO given the 
extent to which the law was being broken: 

For example, in a meeting with the Fair Work Ombudsman this week on 
farm, we realised that in an area from Mackay south, down to the New 
South Wales border, which is some 1200 kilometres, there are five 
inspectors in Fair Work available to this industry. This is not the only 
industry those five inspectors cover. And some of those five inspectors are 
in fact part time. I think this just demonstrates that the resourcing in this 
area is woefully inadequate to address the urgent requirements and breaches 
that are currently being conducted.123 

9.131 Similarly, the SDA noted the huge challenge presented to the FWO by 
Australia's geography and the large number of temporary visa workers: 

It seems unlikely that the FWO's current resourcing is sufficient, a point 
which has been highlighted by recent media investigations into exploitation 
of temporary migrant workers. The FWO currently has 300 inspectors 
divided into teams: compliance, early intervention, alternative dispute 
resolution and campaigns. Its inspectorate is required to serve up to 11.6 
million workers, over 10 per cent of which are temporary migrants with 
work rights in the domestic economy.124 

9.132 Eventus argued that 'despite significant increases in visa charges and 
associated costs in recent years', the current numbers of Fair Work Inspectors 
represented 'only a fraction of the resources' required to monitor and enforce 
compliance with the 457 visa program.125 
9.133 Eventus stressed the need to target high-risk industries and occupations with 
unannounced site visits and warned that 'a lack of compliance activities puts the 

122  Fair Work Ombudsman, Tabled document No. 2, 24 September 2015, letter to Mr Peter Harris 
AO, Chairman, Productivity Commission, 18 September 2015, p. 5. 

123  Ms Donna Mogg, Commercial Services Manager, Growcom, Committee Hansard, 12 June 
2015, p. 20. 

124  Shop, Distributive & Allied Employees' Association, Submission 58, pp 29–30. 

125  Eventus, Submission 25, p. 18. 
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integrity of the program at risk' because it increases the chance that unscrupulous 
operators will be able to 'operate with impunity'.126 
9.134 By contrast, the Ai Group suggested that the FWO and the DIBP were 
working effectively to enforce the law and take action against employers breaching 
the law. The Ai Group also noted that the Migration Act 1958 (Migration Act) was 
further amended in 2013 by the Migration Amendment (Reform of Employer 
Sanctions) Act 2013 that: 

…increased the sanctions, including implementing no-fault civil penalties 
and increasing criminal penalties, against employers who allow unlawful 
non-citizens to work or lawful non-citizens to work in breach of a visa 
condition that restricts or prohibits work.127 

Proposed changes to the powers of the regulator and regulatory regimes 
9.135 A recurring theme in this inquiry has been the extent to which lead firms see 
themselves as responsible for their supply chain, and the extent to which the law holds 
leads firms responsible for certain employment relationships. These issues are 
particularly relevant where the traditional direct relationship between employer and 
employee has given way to various forms of employment relationships such as labour 
hire contracting and franchise arrangements. 
9.136 Dr Tess Hardy from the Centre for Employment and Labour Relations Law at 
Melbourne Law School noted that a growing body of evidence indicated that the 
compliance behaviour of employers was 'often shaped by industry dynamics'. Dr 
Hardy pointed out certain features common to horticulture, food processing, and 
convenience stores (three sectors covered in detail in this report), namely that each of 
these sectors appears to be characterised by: 
• intense price pressures; 
• a concentration of market power in a limited number of lead firms (either at 

the top of the supply chain or at the apex of the franchise network); and 
• small and geographically dispersed employers, including labour hire providers 

and franchisees.128 
9.137 The potential for lead firms to accumulate a substantial amount of power 
without a concomitant degree of responsibility is perhaps best expressed by a quote 
from Dr David Weil, a United States (US) labour academic and current Administrator 
of the Wage and Hour Division of the US Department of Labour, cited in the 
submission from Dr Hardy: 

The failure of public policy makers to fully appreciate the implications of 
how major sectors of the society organize the production and delivery of 

126  Eventus, Submission 25, p. 18. 

127  Ai Group, Submission 33, p. 23. 

128  Dr Tess Hardy, Submission 62, pp 2 and 3; Dr Tess Hardy, Committee Hansard, 24 September 
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services and products means that lead businesses are allowed to have it both 
ways. Companies can embrace and institute standards and exert enormous 
control over the activities of subsidiary bodies. But they can also eschew 
any responsibility for the consequences of that control.129 

9.138 Dr Hardy observed that the direct relationship between employer and 
employee had been fractured by business strategies such as franchising and labour 
hire. Furthermore, the combination of a fragmentation in corporate structures, 'the 
doctrine of limited liability, clever corporate structuring and/or deliberate asset-
shifting', meant that the traditional forms of enforcement litigation may no longer be 
effective in achieving compliance, deterrence and compensation. Dr Hardy therefore 
suggested that punishing an employer further down the supply chain may not address 
the root causes of noncompliance because it fails to take heed of the power exercised 
by lead firms: 

…it is no longer apparent that punishment of the putative employer will be 
effective in addressing some of the key drivers of compliance behaviour, 
which may be determined by more powerful firms positioned higher in the 
supply chain or at the apex of the franchise network.130 

9.139 Nevertheless, Dr Hardy noted that reputational-based sanctions could prompt 
significant changes in compliance behaviour in both the lead firm and throughout a 
supply chain or franchise network. However, Dr Hardy inserted an important caveat. 
She warned that the success of 'the influential model of responsive regulation is 
premised on the regulator having a suite of enforcement tools, including sufficiently 
strong deterrents, at their disposal'. In other words, the ability to encourage or compel 
lead firms to accede to voluntary measures, such as a Proactive Compliance Deed, 
could be undermined if lead firms formed the view that the regulator did not possess a 
sufficient range of sanctions that it could bring to bear in any given case.131 
9.140 Further, Dr Hardy warned that without effective sanctions, the commitment to 
support ongoing monitoring regimes made by lead firms and franchisors under 
voluntary mechanisms such as a Proactive Compliance Deed could recede over 
time.132 
9.141 Given the responsibility of the lead firm is no longer so clear in situations 
where the employment relationship is fragmented, the remainder of this chapter 
examines a range of submitter observations in order to ascertain whether the 
compliance and enforcement regime under the FW Act is sufficiently robust to protect 
workers from exploitation. 
9.142 As context to the discussions on the powers of the FWO, penalty regimes, 
accessory liability and joint employment legislation, this section begins with a brief 

129  David Weil in Dr Tess Hardy, Submission 62, p. 8. 

130  Dr Tess Hardy, Submission 62, pp 5 and 6. 
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outline of the challenges posed to the FWO's enforcement activity by illegal phoenix 
behaviour. 
Illegal phoenix activity 
9.143 The FWO noted that illegal phoenix activity (as opposed to legal phoenix 
activity) generally 'describes the situation that arises where companies are 
deregistered or liquidated with the intention of avoiding liabilities and continuing the 
operation of the business'.133 
9.144 In a letter to Mr Peter Harris AO, Chairman of the Productivity Commission, 
the FWO described how the manifestation of illegal phoenix behaviour at the 
intersection between the FW Act and the Corporations Act 2001 hindered the 
enforcement work of the FWO.134 
9.145 Ms James noted that when an employer is an incorporated entity (as opposed 
to a sole trader or partnership), the company bears legal responsibility for providing 
the correct employee entitlements. However, the FWO is unable to pursue 
enforcement action against a company that has been liquidated or deregistered: 

Section 471B of the Corporations Act 2001 (Cth) provides that, while a 
company is being wound up in insolvency or by the Court, or a provisional 
liquidator of a company is acting, a person cannot begin or proceed with a 
proceeding in court against the company or in relation to the property of a 
company, or enforcement process in relation to such property, except with 
the leave of the Court and in accordance with the terms imposed by the 
Court. Similarly, section 440D provides that, during the administration of a 
company, a proceeding in a court (other than a criminal proceeding or a 
prescribed proceeding) against the company or in relation to any of its 
property cannot be begun or proceeded with except with the administrator's 
written consent or with the leave of the Court.135 

9.146 While the FWO cannot pursue enforcement action against a company that has 
liquidated or deregistered, the FWO can pursue enforcement action against the 
director of a deregistered or liquidated company.136 However, the penalties that are 
able to be imposed on an individual director are much lower than those able to be 
imposed on a company. In practice, this has usually meant that the penalties imposed 
by the courts on a director are insufficient to even cover the underpaid wages of 
temporary visa workers (see, for example, the Bosen and Haider cases cited earlier). 
9.147 The FWO pointed out that illegal phoenix activity undermined the FWO's 
compliance work by restricting the FWO's ability to recover back-payments owed to 

133  Fair Work Ombudsman, Tabled document No. 2, 24 September 2015, letter to Mr Peter Harris 
AO, Chairman, Productivity Commission, 18 September 2015, p. 4. 

134  Fair Work Ombudsman, Tabled document No. 2, 24 September 2015, letter to Mr Peter Harris 
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workers from the company. The ability to get around court-imposed sanctions also 
significantly reduced the deterrent effect of litigation pursued by the FWO. The FWO 
therefore argued that effective deterrents against directors were needed to combat 
illegal phoenix activity.137 
9.148 In addition to the current regulatory framework being insufficient to deter 
employers from deliberately breaching employment laws, the committee received 
evidence that the inability of the FWO to recover the underpaid wages of employees is 
having a detrimental impact on the willingness of workers to come forward with 
allegations of underpayment and exploitation. For example, as noted in chapter 8, 
Mr Ullat Thodi stated that exploited international students will not bring a claim 
against their employer because, not only do they fear deportation, but they point out 
that despite winning a court case, Mr Ullat Thodi lost his job, his mental health, and 
the FWO only recovered a fraction of his underpaid wages.138 
Powers of the FWO 
9.149 Over the course of several hearings, the FWO outlined the extent of their 
powers and the extent of civil penalty provisions that apply to a failure to comply with 
the lawful requests of a Fair Work Inspector. 
9.150 Ms James noted that FWO inspectors had the power to enter premises without 
force and require records to be handed over, but many times the records were non-
existent. In these circumstances, the FWO did not have the capacity to compel people 
to speak with the FWO, to participate in an interview, or to give evidence to the FWO. 
Ms James further noted there were 'strong disincentives for people to talk to us 
voluntarily' and therefore the FWO experienced real barriers in getting the evidence to 
put certain matters into court including, for example, evidence of hours worked.139 
9.151 The FWO pointed out that it was 'relatively common' for persons to decline to 
participate in records of interview with Fair Work Inspectors, and some also refused 
or failed to comply with Notices to Produce Records and Documents issued pursuant 
to section 712(1) of the FW Act, or produced false records. Civil penalty provisions 
only applied to a person who failed to provide a Fair Work Inspector with their name 
and address under section 711 of the FW Act or to a person who failed to comply with 
a notice to produce records or documents issued under section 712.140 
9.152 The FWO had no power to compel individuals to co-operate with Fair Work 
Inspectors and there was no positive obligation on persons to provide reasonable 
assistance to an Inspector who was exercising a power while conducting an inspection 
under section 709 of the FW Act. There was no civil penalty for a person who refused 

137  Fair Work Ombudsman, Tabled document No. 2, 24 September 2015, letter to Mr Peter Harris 
AO, Chairman, Productivity Commission, 18 September 2015, p. 5. 
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to grant access to a Fair Work Inspector, nor for a failure or refusal to comply with a 
request to do any of the things an Inspector can lawfully require when conducting an 
inspection as contained in section 709.141 
9.153 According to the FWO, conferring further compulsive powers including 
compulsory examination powers on the FWO 'would assist our Inspectors to address 
some of the egregious, deliberate, systematic and exploitative examples of non-
compliance encountered in our work'.142 
9.154 In this regard, the FWO noted that 'numerous Commonwealth regulators and 
agencies have greater compulsive powers than the FWO and that these powers take 
different forms. Examples include: 
• Fair Work Building and Construction, Chapter 7, Part 1, Division 3 of the 

Fair Work (Building Industry) Act 2012—power to compel persons to provide 
information and/or documents and/or attend for examination to answer 
questions; 

• Comcare, Part 9, Division 3, Subdivision 4 of the Work Health and Safety Act 
2011—power to compel production of documents and that a person answer 
questions, as well as a power to seize documents and things; 

• Australian Securities and Investments Commission, ss 19, 35 and 40 to 47 of 
the Australian Securities and Investments Commission Act 2001—power to 
compel a person to provide information and/or reasonable assistance and/or to 
attend an examination to answer questions, as well as a power to seize books 
(subject to issuing of a warrant); 

• Australian Consumer and Competition Commission, ss 135 to 135C and 155 
of the Competition and Consumer Act 2010—power to compel persons to 
provide information and/or provide documents and/or attend for examination 
to answer questions. In addition, there is a power to enter premises in the 
absence of consent, where the entry is authorised by a warrant or where 
immediate exercise of search related powers is required to protect life or 
public safety. Materials may be seized and force may be used executing a 
warrant; 

• Australian Skills Quality Authority, ss 62 to 71 and 140 of the National 
Vocational Education and Training Regulator Act 2011—power to require a 
person to produce information, documents or things or to give all reasonable 
assistance in connection with an application for a civil penalty order. In 
addition, there is power to enter premises in the absence of consent, where 
entry is authorised by a warrant. Materials may be seized and force may be 
used executing a warrant; 

141  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
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• the Secretary of the Department of Immigration and Border Protection, ss 
268CA to 268CZH, 486Y and Part E of the Migration Act—power to require 
a person to provide information and/or documents and/or give all reasonable 
assistance in connection with an application for a civil penalty order. In 
addition, warrants for entry and seizure may be issued in relation to some 
matters and force may be used in executing some warrants; and 

• the Secretary of the Department of Social Services, s 156 of the Paid Parental 
Leave Act 2010—power to require a person to give all reasonable assistance 
in connection with an application for a civil penalty order.143 

9.155 With regard to the above powers, the FWO noted that various protections 
were in place 'including checks and balances to ensure that the power is used 
appropriately, proportionately and only where necessary'.144 
9.156 The FWO also noted that, with respect to the above regulators and agencies, 
noncompliance or the giving of false evidence could result in fines and/or 
imprisonment.145 
Penalty regime under the Fair Work Act 2009 
9.157 During the course of the inquiry, the committee received evidence that 
pointed to the limited penalty regime under the FW Act in terms of the low nature of 
the civil penalties, the apparent impunity with which unscrupulous operators managed 
to avoid the full consequences of the existing penalty regime, and the lack of criminal 
penalties for serious breaches of the law. 
9.158 Both Dr Hardy and the FWO pointed out that the FW Act contains only civil 
penalty provisions (other than some limited offences relating to the conduct of 
proceedings in the Fair Work Commission). The current maximum civil penalties 
under the FW Act are $54 000 for a corporation or $10 800 for an individual.146 
9.159 By comparison, the FWO observed that many other Commonwealth statutes 
contained either specific criminal offence provisions, or prescribed much higher 
maximum civil penalties for contraventions: 
• the Corporations Act 2001 contains a range of criminal offences which may 

attract sanctions including a term of imprisonment or a pecuniary penalty as 
well as a range of civil penalty provisions which may attract relief including 
pecuniary penalties and compensation orders. A breach of some obligations, 
such as a breach of section 208 of the Corporations Act 2001, may constitute 

143  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
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either a civil remedy contravention or a criminal offence depending on 
whether the contravenor's involvement was dishonest; 

• civil penalties under the Corporations Act 2001 vary greatly and can be as 
much as $1 million for a corporation or $200 000 for an individual, depending 
on what provision is contravened. The maximum criminal penalties are 
$360 000 or 5 years' imprisonment for an individual and up to $5 million for a 
corporation; and 

• the maximum civil penalty under the Competition and Consumer Act 2010 is 
in the region of $500 000 for an individual and $10 million (or a higher 
amount calculated on the value of benefits for the breach) for a corporation. 
The maximum criminal penalties are $360 000 or 10 years' imprisonment.147 

9.160 The FWO noted that the civil remedy provision regime under the FW Act 
enabled the FWO to 'seek orders for damages (for example, to recover unpaid money 
owed to employees), declarations that contraventions have occurred, and pecuniary 
penalties which are subject to legislated maximums'. The FWO further noted that 'the 
court is able to make other orders as it sees fit, including, for example, an order that an 
employer audit the wages of all of its employees and provide this information to the 
FWO'. The FWO stated that the above orders provided, in many cases, 'sufficient 
specific and general deterrence against non-compliance'148 
9.161 However, the situation was very different when the FWO had to deal with 
parties who deliberately set out to avoid their legislative obligations, for example by: 
• refusing to comply with notices to produce documents; 
• keeping or providing false employment records; 
• dissolving corporate employing entities for improper purposes in response to 

our investigations and/or litigations; or 
• transferring assets out of those corporate employing entities to avoid the 

recovery of unpaid employee entitlements.149 
9.162 For example, the absence of records or false records was central to the 
exploitation of temporary visa workers at 7-Eleven. Yet the maximum penalty under 
the FW Act for knowingly making false or misleading records is 20 penalty units 
($3600) for an individual. By contrast, the maximum penalty under the Migration Act 
for providing false or misleading information relating to a non-citizen is 1000 penalty 
units ($180 000) for an individual, or up to 10 years imprisonment.150 

147  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015); see also Dr Tess Hardy, Submission 62, p. 12. 

148  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

149  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

150  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 65. 
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9.163 The FWO was of the view that the existing legal framework did not 
effectively deter unscrupulous employers who deliberately set out to avoid their 
legislative obligations. The FWO therefore suggested that: 

Having the option of criminal penalties that can result in a court ordering a 
term of imprisonment or a significant pecuniary penalty against an 
individual may provide a stronger disincentive when dealing with a party 
who is prepared to deliberately ignore the operation of the Fair Work Act 
2009.151 

9.164 The Franchise Council of Australia (FCA) was strongly of the view that 'the 
current level of fines in the FW Act should be increased'. The FCA also strongly 
supported 'additional provisions to ensure directors of an employer entity are 
personally liable in the event of the entity being liquidated without satisfying debts to 
employees and penalties to Fair Work Australia'.152 
9.165 Professor Allan Fels, the former head of the Australian Competition and 
Consumer Commission (ACCC), was firmly of the view that the penalties and 
enforcement arrangements under the FW Act were 'obviously weak'.153 
9.166 Likewise, Professor David Cousins, a former ACCC Commissioner, stated 
that compared to consumer law, the penalty provisions under the FW Act were 'totally 
anomalous' and hindered the FWO in deterring noncompliance with workplace law.154 
Sham contracting provisions 
9.167 Sham contracting is a way in which an employer seeks to avoid the protective 
provisions afforded to an employee under employment legislation such as the FW Act. 
The FW Act prohibits an employer from 'misrepresenting an actual or proposed 
employment relationship as an independent contracting arrangement'.155 In other 
words, sham contracting is illegal. 
9.168 Section 357(1) of the FW Act states: 

(1) A person (the employer) that employs, or proposes to employ, an 
individual must not represent to the individual that the contract of 
employment under which the individual is, or would be, employed by 
the employer is a contract for services under which the individual 
performs, or would perform, work as an independent contractor.156 

151  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

152  Mr Michael Paul, Chairman and Franchisor, Franchise Council of Australia, Committee 
Hansard, 20 November 2015, p. 26. 

153  Professor Allan Fels, Fels Wage Fairness Panel, Committee Hansard, 5 February 2016, p. 37. 

154  Professor David Cousins, Panel Member, Fels Wage Fairness Panel, Committee Hansard, 
5 February 2016, p. 38. 

155  Dr Tess Hardy, Submission 62, p. 9. 

156  Fair Work Act 2009, s. 357(1), emphasis original. 
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9.169 However, section 357(2) provides a defence against 'sham' misrepresentations 
of the employment relationship 'if the employer proves that, when the representation 
was made, the employer did not know and was not reckless as to whether the contract 
was a contract of employment rather than a contract for services'.157 
9.170 Section 358 prohibits an employer from dismissing, or threatening to dismiss, 
an employee in order to engage the individual as an independent contractor to perform 
the same, or substantially the same, work under a contract for services.158 
9.171 Section 359 prohibits an employer from making a statement that the employer 
knows is false in order to persuade or influence an employee or former employee to 
enter into a contract for services under which the individual will perform, as an 
independent contractor, the same, or substantially the same, work for the employer.159 
9.172 Unlike a genuine labour hire arrangement, sham contracting occurs when: 

…one or more parties seek to disguise (either deliberately or recklessly) the 
reality of the relationship between the worker and either that entity, or other 
entities. For example, a company may claim wrongly that a worker is an 
independent contractor when they are in fact an employee, or that the 
worker does not have an employment relationship with another company 
when they do.160 

9.173 The FWO noted that sham contracting is more prevalent in situations where 
'there are multiple levels of contracting between the business receiving the benefit of 
the labour and the people working in the business'.161 
9.174 The FWO also noted that companies engage in sham contracting for a variety 
of reasons including: 
• to avoid the responsibilities associated with having employees, such as paying 

annual and personal leave; or 
• to ensure that the business is unable to meet debts owed to employees when 

they are claimed, because the employing entity is undercapitalised.162 

157  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

158  Fair Work Act 2009, s. 358. 

159  Fair Work Act 2009, s. 359. 

160  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 29. 

161  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 29. 

162  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 29. 
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9.175 Since the inception of the FW Act, the FWO had commenced 21 proceedings 
pursuant to section 357 and/or section 358 of the FW Act in respect of alleged sham 
contracting arrangements. The outcomes of those proceedings are as follows: 
• in 7 proceedings liability was established or admitted; 
• in 2 proceedings liability was not established; 
• in 1 proceeding liability was established in part; 
• 11 proceedings are ongoing, or are appeal proceedings.163 
9.176 In terms of the defences available under section 357(2), Dr Hardy noted that 
employers have successfully pleaded 'that at the time they made the representation 
they did not know, and were not reckless to, the true nature of the working 
relationship'. Dr Hardy concurred with various previous inquiries that recommended 
section 357(2) of the FW Act be amended to replace the 'recklessness' defence with a 
'reasonableness' defence such that: 

…the defence to a sham contracting action under s 357(1) would only be 
available where the employer is able to prove that at the time the 
representation was made, the employer believed that the contract was a 
contract for services rather than a contract of employment, and 'could not 
reasonably have been expected to know otherwise'.164 

Accessorial liability 
9.177 As noted earlier, Ms James noted it was up to companies at the top of the 
supply chain (such as supermarkets and head franchisors) to assess risk, responsibility, 
liability, and reputation in terms of informing themselves and acting on what is 
occurring down the supply chain, especially in light of community debate and media 
coverage of particular issues.165 
9.178 The accessorial liability provisions are set out at section 550 of the FW Act: 

(1) A person who is involved in a contravention of a civil remedy provision 
is taken to have contravened that provision. 

(2) A person is involved in a contravention of a civil remedy provision if, 
and only if, the person: 

(a) has aided, abetted, counselled or procured the contravention; or 
(b) has induced the contravention, whether by threats or promises or otherwise; or 
(c) has been in any way, by act or omission, directly or indirectly, knowingly 

concerned in or party to the contravention; or 
(d) has conspired with others to effect the contravention.166 

163  Fair Work Ombudsman, answer to written question on notice following public hearing on 24 
September 2015 (received 18 November 2015). 

164  Dr Tess Hardy, Submission 62, p. 11. 

165  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 18 May 2015, p. 37. 

166  Fair Work Act 2009, s. 550, emphasis original. 
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9.179 The accessory liability provisions mean that a person or entity may be liable 
even if they were not the direct employer of the worker whose workplace rights had 
been breached. However, that person or entity must be 'knowingly involved' in a 
contravention of the FW Act in order to satisfy a charge of accessory liability: 

To succeed against an accessory under section 550 of the FW Act, the Fair 
Work Ombudsman must firstly prove the contraventions against the 
primary contravenor (e.g. the employer). Then, the Fair Work Ombudsman 
must prove accessorial liability. 
The legal test for accessorial liability requires the FWO to have sufficient 
evidence to prove that an alleged accessory: 
• had actual knowledge of the essential facts that make up the elements of the 

particular contravention of the Act alleged to have been breached (which 
encapsulates the concept of being 'wilfully blind', that is they deliberately shut 
their eyes to those facts); and  

• they were an intentional participant in the alleged conduct.167 

9.180 In this regard, the FWO pointed out that negligence or recklessness is not 
enough to prove accessorial liability: 

To bring a successful section 550 action, an applicant must present 
sufficient probative evidence to sustain an allegation to the standard 
required to prove that a person or corporate entity had 'actual knowledge' of 
particular facts at a point in time.168 

9.181 In 72 per cent of the 50 matters the FWO put into court in 2014–15, the FWO 
involved an accessory in the matter as well as the employer.169 The vast majority of 
accessories joined to FWO proceedings were directors and or managers.170 
9.182 By contrast, Dr Hardy noted that the FWO had brought few cases against a 
separate corporation said to be 'involved in' a contravention by the direct employer. A 
major exception occurred when the FWO relied on section 550 of the FW Act to 
allege that Coles was liable in relation to contraventions (underpayments) committed 
by trolley-collecting labour hire companies engaged by the supermarket chain to 
provide workers to collect trolleys.171 
9.183 However, the court proceedings were discontinued before the final hearing 
when the FWO entered an enforceable undertaking with Coles (under which Coles 

167  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015) (emphasis original); Ms Natalie James, Fair Work Ombudsman, 
Committee Hansard, 24 September 2015, p. 65. 

168  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

169  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 24 September 2015, p. 65. 

170  Fair Work Ombudsman, answer to question on notice, 24 September 2015 
(received 18 November 2015). 

171  Dr Tess Hardy, Submission 62, p. 9. 
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ensured that the underpayments were rectified). As a result of the court case being 
discontinued, Dr Hardy argued that the scope of the accessorial liability provisions 
and their application to labour hire, outsourcing and franchising arrangements is not 
entirely certain. In particular, she noted that the criteria necessary to satisfy accessory 
liability have not been authoritatively determined including: 
• the requisite level of knowledge the accessory needs to have about the 

essential matters constituting the contravention; 
• whether 'wilful blindness' is sufficient to meet this knowledge requirement; 

and 
• whether, in respect of corporate accessories, it is possible to aggregate the 

knowledge of various employees and thereby prove that the corporation itself 
had requisite knowledge of the contravention.172 

9.184 For example, with respect to a lead firm sourcing labour through a labour hire 
company or companies, the FWO noted some of the conditions under which an 
individual or entity might be accessorily liable: 

A company or individual who is part of the supply chain can be accessorily 
liable where it is determined that the company or individual is aware or at 
the very least turns a blind eye to the fact that sums paid by the principal 
contractor to companies within the supply chain are not sufficient to meet 
the lawful labour costs of performing the work.173 

9.185 Dr Hardy noted that the lead firm tended to be better-resourced than labour 
hire contractors. This meant that the lead firm was 'less likely to wind up the relevant 
corporate entity in order to avoid the consequences of any relevant court orders', and 
would be 'in a much more secure financial position to rectify any relevant 
underpayment and pay any pecuniary penalties which are imposed'.174 
9.186 There are no specific penalties for accessorial liability under section 550 of 
the FW Act. The FWO noted that the maximum penalty depends on the penalty 
applicable to the underlying contravention. For example, the maximum penalties that 
can be imposed by a court for a breach of a term of a modern award under the FW Act 
2009 are: 
• 60 penalty units per contravention for an individual (60 x the current value of 

a penalty unit ($180) = $10 800); and 

172  Dr Tess Hardy, Submission 62, p. 9; see also Dr Tess Hardy, answer to written question on 
notice following a public hearing on 24 September 2015 (received 18 January 2016); Dr Tess 
Hardy, Committee Hansard, 24 September 2015, p. 44. 

173  Fair Work Ombudsman, A report on the Fair Work Ombudsman's Inquiry into the labour 
procurement arrangements of the Baiada Group in New South Wales, Commonwealth of 
Australia, June 2015, p. 28. 

174  Dr Tess Hardy, answer to written question on notice following a public hearing on 
24 September 2015 (received 18 January 2016). 
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• 300 penalty units per contravention for a body corporate (300 x the current 
value of a penalty unit ($180) = $54 000).175 

9.187 The issue of seeking compensation orders against an accessory was also 
raised. Dr Hardy observed that, historically, the FWO had 'not applied to have 
compensation orders awarded against third party accessories' as it appeared to have 
considered that such orders were only available against the relevant employer 
entity.176 
9.188 Ms James explained that, previously, the FWO had a position that, in taking 
action against an accessory under section 550, the FWO sought penalties against the 
accessory, but did not seek to directly recover the underpayments against the 
accessory: 

So what that might mean, for example, is that if we took action against a 
company that had gone into liquidation, and we took action also against the 
director as an individual, who was knowingly involved in that breach, then 
we would seek a penalty against that director, but we would not seek the 
underpayments be paid back by the director.177 

9.189 Ms James noted that the FWO would, as a matter of course, ask the court that 
the penalty be paid to the employee. However, Ms James pointed out that the penalty 
was frequently far less than the underpayment that the employee was owed.178 
9.190 In light of the above, Ms James stated it was her view that the FWO should be 
using all means to secure unpaid wages for workers, and that it was in the public 
interest that the FWO sought 'to test the boundaries of the law'. More recently, 
therefore, the FWO has sought orders from the court for an accessory to pay the 
unpaid amount of wages. These cases are currently before the courts. Ms James 
further suggested that, in the case of an individual director, a successful court order for 
a director to repay a very large underpayment might be a particularly effective 
deterrent.179 
'Hot goods' provisions 
9.191 Dr Hardy provided evidence on the 'hot cargo' or 'hot goods' provisions which 
apply in the United States of America (US). These particular statutory provisions have 
enabled the regulator in the US to enjoin or embargo the transportation or sale of 
goods, in the production of which, any employee was employed in violation of US 
labour laws.180 

175  Fair Work Ombudsman, answer to question on notice, 14 July 2015 (received 8 August 2015). 

176  Dr Tess Hardy, answer to written question on notice following a public hearing on 
24 September 2015 (received 18 January 2016). 

177  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 5 February 2016, p. 43. 

178  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 5 February 2016, p. 43. 

179  Ms Natalie James, Fair Work Ombudsman, Committee Hansard, 5 February 2016, pp 43–44. 

180  Dr Tess Hardy, answer to written question on notice following a public hearing on 
24 September 2015 (received 18 January 2016). 
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9.192 Although injunctions under the 'hot goods' provisions are not designed to 
compensate underpaid employees, Dr Hardy remarked that they often have this effect 
in practice because an enjoined party can seek relief by remedying any past violation 
of labour laws.181 
9.193 Dr Hardy explained that a crucial aspect of the 'hot goods' provisions was the 
way the relevant legislative exemptions have transformed the 'compliance calculus' of 
firms throughout the supply chain: 

In addition to excluding consumers and common carriers from its coverage, 
the hot goods provision also exempts purchasers of goods (including a 
retailer, distributor or other intermediary) where they obtained the relevant 
goods 'in good faith in reliance on written assurances from the producer' 
that they were produced in compliance with the Act, and 'without notice of 
any such violation'. The underlying regulations relating to the hot goods 
provision further explain that in order to rely on this exclusion, each 
purchaser has an 'affirmative duty' to assure themselves that the goods were 
produced in compliance with the Act. This generally requires the purchaser 
to show that they have done all that a 'reasonable, prudent man [sic], acting 
with due diligence, would have done in the circumstances'.182 

9.194 Dr Hardy pointed to the benefits that the hot goods provisions have afforded 
both workers and the regulator: 

The hot goods provision in the FLSA [Fair Labor Standards Act] have 
proved useful not only in obtaining quick remedial relief for vulnerable 
employees, they have enabled the regulator to bypass the direct employer 
and enrol companies higher in the supply chain which have a much stronger 
incentive to establish private monitoring arrangements in relation to 
subcontractors in order to show that they have fulfilled their relevant 
statutory duty.183 

9.195 Despite certain limitations, Dr Hardy suggested that two of the characteristics 
of the horticulture, food processing and franchising industries in Australia listed below 
would make an embargo-like sanction very powerful: 
• the time between production and sale of the goods is of the essence; and 
• there are large, highly concentrated business entities that have greater market 

power than the large set of smaller organisations with which they interact.184 
9.196 In light of these characteristics, Dr Hardy noted that a hot goods provision 
would provide lead firms, supermarkets, and fast food franchisors with 'a strong 

181  Dr Tess Hardy, answer to written question on notice following a public hearing on 
24 September 2015 (received 18 January 2016). 

182  Dr Tess Hardy, answer to written question on notice following a public hearing on 
24 September 2015 (received 18 January 2016). 

183  Dr Tess Hardy, answer to written question on notice following a public hearing on 
24 September 2015 (received 18 January 2016). 

184  Dr Tess Hardy, Submission 62, p. 19. 
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commercial incentive to rectify any relevant underpayments as quickly as possible in 
order to enable the supply' of products to continue without further delay.185 
Labour hire licensing 
9.197 Dr Howe argued the need for a regulatory framework that would address 
some of the structural vulnerabilities faced by, for example, 417 visa workers in the 
horticulture sector. She proposed a combined set of measures that would include: 
• an enforceable code of conduct that all the major retailers sign up to and 

which growers would also need to sign up to sell produce to a major retailer; 
• labour hire licensing; and  
• a regular auditing process.186 
9.198 Dr Howe described how this comprehensive system operated in the US: 

In Florida there is something called the Coalition of Immokalee Workers. 
What the regulatory framework looks like there, very briefly, is that there is 
a code of conduct that all the big retailers have signed up to. If you are a 
tomato grower, you need to have signed up to that code of conduct or you 
cannot sell your produce through the big retailers. What that code of 
conduct has—it is not just some airy fairy document, it is enforceable—is 
mandatory collective organisation, so those workers are collectivised 
because it is recognised that that gives them some security. Secondly, all 
labour hire companies are licensed through that process. They have to be 
registered. Thirdly, there is a comprehensive auditing process, so tomato 
growers are audited for their employment practices, not just through paper 
but through someone visiting them.187 

9.199 Various unions recommended a licensing system for labour hire firms that use 
temporary visa workers.188 Mr Robertson stated that the NUW had been advocating 
for a system of labour hire licensing for many years.189 
9.200 Mr Robertson also made the point that while many domestic workers had a 
better understanding of their workplace rights than migrant workers, labour hire 
operators also engage many local workers. In his view, the problem of exploitation by 
labour hire companies therefore went deeper than just visa issues. Consequently, the 
NUW favoured a licensing regime for labour hire operators that would put some 

185  Dr Tess Hardy, answer to written question on notice following a public hearing on 
24 September 2015 (received 18 January 2016). 

186  Dr Joanna Howe, Committee Hansard, 14 July 2015, p. 59. 

187  Dr Joanna Howe, Committee Hansard, 14 July 2015, p. 59. 

188  Australian Council of Trade Unions, Submission 48, p. 44; Mr Ron Monaghan, General 
Secretary, Queensland Council of Unions, Committee Hansard, 12 June 2015, p. 3; National 
Union of Workers, Submission 38, p. 4. 

189  Mr George Robertson, union organiser, National Union of Workers, Committee Hansard, 
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protections in place for all workers, and also make it easier for unions and the FWO to 
identify the labour hire company.190 
9.201 As noted in chapter 7, research by Dr Elsa Underhill confirmed evidence 
received during the inquiry that the exploitation of WHM visa holders was intensified 
when WHMs were employed by contractors rather than growers. Dr Underhill 
reiterated the substantial difficulties that WHM visa holders faced in trying to locate a 
labour hire contractor that only communicated by text message. With no legal 
requirement for the contractor to have an official address, Dr Underhill argued that 
'the absence of a licensing system for contractors and labour hire agencies increased 
the risks of low and non-payment of wages experienced by WHMs'.191 
9.202 The committee received evidence about the licensing of labour hire 
contractors in other jurisdictions. Dr Hardy noted that the licensing of labour hire 
contractors had been introduced in the United Kingdom (UK) in 2006 following a 
spate of cases involving the severe exploitation of migrant workers.192 
9.203 Known as 'gangmasters' in the UK, labour hire contractors and the licensing 
scheme are overseen by the Gangmasters Licensing Authority (GLA) located in the 
UK government Home Office. According to its website, the GLA protects workers 
from exploitation and its licensing scheme regulates businesses that provide workers 
to agriculture, horticulture, forestry, shellfish gathering and food and drink processing 
and packaging.193 
9.204 Dr Hardy described various components of the UK labour hire licensing 
scheme: 
• gangmasters must demonstrate compliance with workplace laws in order both 

to receive and maintain their licenses; 
• the GLA keeps a public register of all licensed gangmasters, which provides 

useful information for growers who are obliged to use only licensed labour 
providers, as well as trade unions who may be seeking to locate a particular 
gangmaster or determine whether a particular gangmaster is licensed and 
operating lawfully; 

• all workers engaged by gangmasters are covered by the scheme, regardless of 
whether they are considered employees or independent contractors; 

• gangmasters must demonstrate that they provide adequate accommodation to 
workers; 

190  Mr George Robertson, union organiser, National Union of Workers, Committee Hansard, 
18 May 2015, pp 15–16. 

191  Dr Elsa Underhill, Submission 42, p. 2. 

192  Dr Tess Hardy, Submission 62, p. 20. 

193  United Kingdom government, Gangmasters Licensing Authority, 
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• gangmasters must demonstrate that they comply with employment, tax and 
national insurance requirements; 

• gangmasters are required to maintain status as a 'fit and proper' provider, 
which takes into account whether the gangmaster has tried to obstruct the 
GLA in the exercise of its functions, any relevant criminal convictions against 
the gangmaster and any connection with any person or entity deemed to not 
be fit and proper in the previous two years; 

• gangmasters must not only pay the relevant minimum wage, they must keep 
adequate records to demonstrate payment of such wages; 

• gangmasters that use other gangmasters or subcontractors to supply workers 
are obliged to ensure that these subcontractors hold a GLA licence; and 

• where gangmasters are located outside of the UK, they must obtain a GLA 
licence in order to supply workers into the UK.194 

9.205 Dr Hardy also pointed out that 'the regulatory regime is supported by a range 
of substantial sanctions'. This includes the power of the GLA 'to refuse or revoke a 
license or grant a license only on specific conditions' as well as custodial penalties for 
certain offences.195 
9.206 The combination of meaningful sanctions, consumer pressure and the 
reputational concerns of major firms has led to a collaborative approach between the 
GLA, supermarkets, unions and suppliers (including growers) to develop various 
guides and protocols to 'ensure the relevant licensing standards are applied throughout 
the food produce supply chain'.196 
9.207 Dr Hardy also noted that various stakeholders had pointed out that reputable 
labour hire contractors might even benefit from a licensing regime because it would 
help eliminate unscrupulous contractors that undercut the legitimate companies.197 
9.208 The FWO had a different perspective on the regulation of labour hire 
companies. From the FWO's perspective, the key element in the supply chain was the 
lead company. Mr Campbell argued that if a lead company had appropriate systems in 
place (for example, electronic timekeeping) to assure themselves and the regulator that 
the workers on-site were being employed in compliance with workplace laws, then a 
lack of record-keeping by the labour hire contractors 'becomes irrelevant at that 
point'.198 

194  Dr Tess Hardy, Submission 62, p. 20; Dr Tess Hardy, answer to written question on notice 
following a public hearing on 24 September 2015 (received 18 January 2016). 
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Joint employment legislation 
9.209 The committee received some evidence from submitters regarding the concept 
of joint employment legislation. Dr Hardy noted that 'the concept of joint employment 
was originally developed in the context of US employment-based regulation': 

In general terms, the doctrine of joint employment is a legal device which 
allows the court to ascribe liability and responsibility to two separate legal 
entities where both entities are found to exercise a requisite degree of 
control over the worker or otherwise share employer-like functions between 
them.199 

9.210 The Australasian Meat Industry Employees' Union (AMIEU) argued that joint 
employment legislation was necessary to combat the illegal phoenix behaviour that 
had been prevalent in the Baiada labour supply chain.200 
9.211 The Australian Council of Trade Unions (ACTU) supported the introduction 
of joint employment legislation as part of a broader suite of measures to address 
illegal phoenix activity. The ACTU noted that 'in circumstances where a labour hire 
company went into liquidation but was a joint employer with the host company, the 
workers could still have recourse to the host for any unmet entitlements'.201 
9.212 Stewart Levitt of Levitt Robinson Solicitors argued that: 

The law should be amended to make it a rebuttable presumption that a 
master franchisee or the ultimate franchisor is deemed to be a 'joint 
employer' for the purposes of establishing civil liability at common law and 
also under the Fair Work Act 2009. The burden of proof should shift to the 
master franchisee or franchisor, to prove at least on the balance of 
probabilities, that they were not aware that wages fraud was being 
committed by the franchisee.202 

9.213 Dr Hardy was more circumspect. She noted that introducing joint legislation 
into the Australian workplace context would be complex, and might introduce 
uncertainty and lead to unintended consequences. Her view was that it would be 
'simpler and more straightforward to address key compliance and enforcement issues 
through expansion of some of the existing mechanisms under the FW Act' (such as the 
penalty regime and amendments to the sham contracting provisions).203 
9.214 In light of the above, Dr Hardy outlined ways in which a degree of 
responsibility could be placed on the host firm. She cited the 2011 labour law reforms 
in Israel where direct responsibility for breaches of minimum employment standards 

199  Dr Tess Hardy, Submission 62, p. 16. 
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in sectors such as cleaning and security was placed on the host firm, not as an 
employer, but as a guarantor. The Act specified three factors used to determine 
whether the host firm would bear responsibility for the breaches of workplace law: 

First, whether the client has taken 'reasonable steps' to prevent any 
infringement of workers' rights by the contractor (i.e. labour hire provider), 
including by establishing a procedure whereby workers can bring 
complaints about the contractor directly to the client. 
Second, the client may avoid liability under the Act if they can show that 
they hired a 'certified wage-checker' to perform periodical checks of pay 
and made sure that any identified underpayments were promptly rectified. 
Third, the client will be automatically liable for any relevant 
underpayments of the agency worker where the client is found to have paid 
the contractor a contract price which falls below the minimum required by 
the Act.204 

9.215 The third point above is relatively self-explanatory. That is, a host firm must 
put enough money into the labour supply chain to fulfil the minimum requirements. 
With respect to the FWO investigation into Baiada, it appeared that Baiada was 
putting enough money into the labour supply chain to meet these requirements. 
However, as noted in chapter 7, the FWO had serious concerns that Baiada had not 
taken 'reasonable steps' to ensure that the labour hire contractors supplying workers to 
the Baiada sites in NSW were in fact complying with the relevant workplace laws. In 
this regard, Dr Hardy suggested that the first point could be quite powerful because it 
provides an incentive for the host firm to care about the employment conditions of the 
workers at its sites.205 

International Convention on Protection of the Rights of All Migrant 
Workers and their Families 
9.216 The committee received evidence on the United Nations International 
Convention on Protection of the Rights of All Migrant Workers and their Families (the 
convention). 
9.217 The Human Rights Council of Australia (HRCA) recommended that the 
Australian government ratify the convention. The HRCA noted that while the 
convention 'does not create any new substantive rights', it advances human rights for 
migrant workers domestically and globally 'by reinforcing a trend to a shared 
minimum international standard': 

Australia is already a party to, or has ratified, all of those major human 
rights treaties which contain the rights that are reflected in the convention. 
The value of the convention is that it recognises that migrant workers are a 

204  Dr Tess Hardy, Submission 62, p. 18. 

205  Dr Tess Hardy, Submission 62, pp 18–19. 

841

841



vulnerable population who are at special risk of not having their human 
rights observed and protected.206 

9.218 Mr Andrew Naylor, Chairperson of the HRCA noted that ratification of the 
convention does not necessarily provide temporary migrant workers with access to all 
sectors of the economy because the convention contains provisions for the 
government to impose restrictions on the extent to which temporary migrant workers 
are permitted to work in Australia. Furthermore, it is open for a government, when 
signing and ratifying a convention, 'to opt out or to reserve their position in respect of 
particular articles'.207 
9.219 Ms Angela Chan, National President of the Migration Institute of Australia 
argued that, based on the nature of its economy and its position in the region, 
Australia should ratify the convention: 

I think that, as a country in South-East Asia and a leading country, we 
should meet as many international obligations as possible, and this 
convention looks at protecting the rights of migrant workers and their 
families in the host country. I do not think that is a big thing to expect of 
Australia, who is an advanced economy. We are very proud of saying we 
are an advanced, First World economy, so I do not see that costs and 
compliance should be an issue.208 

9.220 While several organisations argued that ratifying the convention would 
encourage a greater policy focus on migrant workers, Dr Joanna Howe and Professor 
Alexander Reilly pointed out that international students are excluded from protection 
under the convention.209 

Committee view 
9.221 Evidence to the inquiry noted that labour hire can be a valuable way to fill 
temporary labour gaps, particularly in seasonal industries like horticulture that require 
workers for short, intensive periods. Likewise, the committee heard that franchising 
had given many small-business owners the opportunity to become part of a successful 
brand. The committee therefore states at the outset that it is concerned to ensure that 
lawful and legitimate business practices continue to prosper. 
9.222 However, it has also become apparent through this inquiry that certain parts of 
the labour hire industry and the franchise sector have been a breeding ground for the 

206  Human Rights Council of Australia, Submission 43, p. 2; Mr Andrew Naylor, Chairperson, 
Human Rights Council of Australia, Committee Hansard, 17 July 2015, p. 23. 

207  Mr Andrew Naylor, Chairperson, Human Rights Council of Australia, Committee Hansard, 
17 July 2015, pp 24–25. 

208  Ms Angela Chan, National President of the Migration Institute of Australia, Committee 
Hansard, 17 July 2015, p. 11. 

209  Dr Joanna Howe and Professor Alexander Reilly, 'Meeting Australia's labour needs: The case 
for a new low-skill work visa', Federal Law Review (forthcoming), 43(2), p. 25; International 
Convention on the Protection of the Rights of All Migrant Workers and Members of Their 
Families, Adopted by General Assembly resolution 45/158 of 18 December 1990, Article 3 (e). 
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widespread and egregious exploitation of temporary visa workers Both these sectors 
reflect a trend where lead firms have increasingly moved away from the traditional 
direct employment of labour to a system of indirect employment. Numerous 
submitters and witnesses remarked on the highly competitive nature of various supply 
chains, the squeeze on profit margins, and the consequent downward pressure on the 
wages and conditions of workers. 
Provision of information and educational materials 
9.223 The committee received evidence that many temporary visa workers have a 
minimal or non-existent understanding of Australian minimum wages, and workplace 
laws and customs. Furthermore, temporary visa workers have few connections to 
support networks that could assist them in finding out about and securing their 
workplace rights. 
9.224 The committee is of the view that there needs to be a preventative approach to 
the exploitation of temporary visa workers that includes the provision of information 
and educational materials, plus due attention to the structural design of the temporary 
visa programs, complemented by an adequately resourced regulator and appropriate 
penalties under the FW Act. 
9.225 The DIBP provided the Grant Notification and Visa Grant Notice that the 
department provides upon the grant of a temporary visa. The Visa Grant Notice 
provides advice on workplace rights including links to the Fair Work Information 
Statement, links to videos at the FWO website, and links to information on finding out 
about the relevant minimum wage. 
9.226 However, the committee understands that the key focus of many temporary 
visa workers on arrival in Australia is survival. It is therefore important that there are 
other sources of information as well as other avenues for support once temporary visa 
workers have begun to settle into the country. 
9.227 Many submitters pointed to the enormous benefit that international students 
bring to both the university sector and the broader economy. The committee is firmly 
of the view that universities have a duty of care to their international students. There 
should be a greater onus on universities to take better care of international students 
through a proactive information campaign around workplace rights. 
Recommendation 27 
9.228 The committee recommends that universities consider how best they 
might develop proactive information campaigns for temporary visa workers 
around workplace rights. 
9.229 The committee also received evidence about the valuable work done by 
temporary migrant support networks where temporary migrant workers can meet 
safely to discuss workplace concerns, overcome cultural and language barriers, and 
devise strategies to protect their rights. 
9.230 The committee notes the International Student Welfare Grants program 
recently launched by the Victorian state government. The committee is of the view 
that funding should be available on a national basis to help improve the protection of 
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the workplace rights of temporary visa workers. This funding should be made 
available to non-governmental organisations, registered organisations, employer 
associations, and advocates on a submission-only basis. 
Recommendation 28 
9.231 The committee recommends that the Department of Immigration and 
Border Protection provide funding on a submission basis for non-governmental 
organisations, registered employer organisations, trade unions, and advocates to 
provide information and education aimed specifically at improving the 
protection of the workplace rights of temporary migrant workers. 
Monitoring and enforcing compliance 
9.232 The committee also heard about the difficulties that the regulator and the 
unions face in trying to monitor compliance with workplace law and gather sufficient 
documentary evidence about the exploitation of temporary visa workers. The 
difficulty in monitoring compliance and securing evidence can be traced to a range of 
factors. 
9.233 First, visa workers are understandably wary of the risks in speaking out about 
their exploitation given the tenuous nature of their residency in the country. This fear 
is compounded in many instances by employers coercing their employees into 
breaching a condition of their visa in order to gain leverage over them. The committee 
is of the view that the recommendations 23, 24 and 25 made in chapter 8 will help to 
address these matters. 
9.234 However, given the fear that amongst so many temporary visa holders about 
their precarious visa status and the potential for deportation over minor, inadvertent or 
coerced breaches of their visa conditions, the committee is also concerned about the 
perceptions that temporary visa workers have of the relationship between the FWO 
and the DIBP. 
9.235 The committee received conflicting evidence on the relationship between the 
FWO and the DIBP. The committee acknowledges the FWO has told the committee in 
evidence that Fair Work inspectors make it clear to visa holders that the FWO is not 
interested in their visa status, but is only concerned with building a relationship with 
the aim of rectifying matters such as underpayment. 
9.236 Furthermore, the committee recognises the FWO has secured agreement from 
the DIBP in the past (in the Bosen case, for example) to not pursue temporary visa 
holders for a breach of their visa conditions in order to allow the FWO to pursue 
litigation on behalf of exploited temporary visa workers. The DIBP has also given a 
similar commitment not to pursue visa matters against temporary visa workers who 
come forward to make a claim for underpayment to the Fels Wage Fairness Panel with 
respect to their employment at 7-Eleven. 
9.237 It is unlikely that the perceptions of temporary visa workers about the 
relationship between the FWO and the DIBP, however misconstrued, can be reversed 
in the short term. Indeed, greater confidence in the powers and independence of the 
FWO may only come about over time as the FWO is able to achieve greater success in 
litigation outcomes that recover the full sum of underpayments for exploited 
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temporary visa workers. The recommendations on the powers of the FWO and 
changes to the penalty should assist in this regard. 
9.238 However, the committee is concerned to reinforce what appears to already be 
the operating procedure for the FWO with regard to the DIBP. The committee 
therefore is of the view that the memorandum of understanding between the FWO and 
the DIBP should prohibit the FWO from providing the DIBP with the identities of 
temporary visa workers who have reported instances of exploitation. 
Recommendation 29 
9.239 The committee recommends that the identities of migrant workers who 
report instances of exploitation to the Fair Work Ombudsman or to any other 
body should not be provided to the Department of Immigration and Border 
Protection. The committee further recommends that this prohibition should be 
written into the Memorandum of Understanding between the Fair Work 
Ombudsman and the Department of Immigration and Border Protection. 
9.240 The second reason for the difficulties faced by the FWO in monitoring 
compliance with workplace laws is the fact that unscrupulous employers who 
deliberately break workplace laws and exploit their employees either do not keep 
records, or else deliberately falsify or destroy them. 
9.241 In light of these illegal practices, the inability of the FWO to obtain evidence 
from those suspected of breaching workplace laws, and from those suspected of being 
an accessory to such a breach, raises questions about the appropriateness of the 
powers available to the regulator and its ability to carry out its designated tasks, 
including the protection of vulnerable workers and the pursuit of enforcement 
litigation that seeks to impose civil penalties. 
9.242 When confronted by the falsification of evidence, or a pre-determined 
decision by an unscrupulous employer not to keep records precisely to avoid 
presenting the regulator with documentary evidence, or indeed a lead firm or head 
franchisor that denies it had any knowledge of underpayments in its supply chain or 
franchise network, the FWO struggles to proceed further. In such circumstances, the 
FWO risks being seen as a toothless tiger. 
9.243 Moreover, even when the FWO has pursued successful court action, the 
derisory penalties currently available under the FW Act often do not cover the 
underpayments due to the workers, and are manifestly insufficient to act as a deterrent 
to illegal behaviour. 
9.244 This was clearly evident during the inquiry where it became apparent that 
certain employers built the potential for a minimal penalty into their business model. 
9.245 Furthermore, it was also apparent from the evidence provided by the FWO 
that certain employers were able to avoid the major part of any penalties by simply 
indulging in various forms of corporate restructuring such as asset shifting and illegal 
phoenix behaviour including liquidating or deregistering their companies upon 
investigation by the FWO. 
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9.246 Given the price pressures operating throughout a supply chain, often driven by 
the market power of a major retailer such as a supermarket or franchisor, it was 
pointed out to the committee that the thrust of the regulatory regime should be 
directed to shifting the behaviour of employers at the level of the market as a whole, 
rather than just at the level of the individual workplace. 
9.247 In this respect, the committee notes that the FWO has sought to harness the 
power and resources of lead firms to commit, albeit on a voluntary basis, through 
measures such as a Proactive Compliance Deed, to take actions to secure compliance 
with workplace law from the companies in the relevant supply chain. 
9.248 The committee therefore recognises that the FWO has attempted to leverage 
its limited resources by shifting part of the enforcement burden onto lead firms such as 
Baiada that are in a position to absorb some of those costs and that responsibility. 
9.249 Nevertheless, various submitters and witnesses drew attention to the 
limitations of a voluntary approach. In particular, the committee heard that voluntary 
approaches may only be effective if, and only if, the regulatory regime contains 
sufficient incentives and sanctions to induce or compel a lead firm to actively 
participate driving structural change. 
9.250 For example, the committee notes that Baiada suggested that the steps it had 
taken as a company to ensure compliance with workplace laws through its labour hire 
supply chain could provide a model for others across various industry sectors. 
9.251 The committee does not necessarily disagree with this view. However, the 
committee is concerned that, in the absence of consumer pressure on the readily 
identifiable brand of a lead firm, there is currently little incentive for lead firms to 
engage in this sort of compliance monitoring because the powers of the regulator 
appear inadequate in certain instances, and, in many cases, there is no credible threat 
of liability or sanction. 
9.252 These considerations bring the committee to the issue of the resourcing of the 
FWO, the powers of the FWO, and the various measures currently available under the 
FW Act including the penalty regime, the accessory liability provisions, and the sham 
contracting provisions. 
Resourcing of the Fair Work Ombudsman 
9.253 One of the key themes that became apparent through this inquiry is that, until 
recently, the widespread and appalling treatment of temporary visa workers in 
Australia largely went unnoticed for years. 
9.254 The committee was particularly struck by the scale of the underpayments 
uncovered by the FWO and the fact that cases involving temporary visa workers 
accounted for a disproportionate amount of the total cases pursued by the FWO. 
9.255 The size of the problem was made plain during the inquiry as the committee 
received evidence from: 
• 457 visa workers in the construction industry and the nursing sector; 
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• 417 visa holders recruited by labour hire companies to work in the meat 
processing and horticulture sector sectors; and 

• international student visa holders working in 7-Eleven stores around the 
country. 

9.256 Yet, growers, employer organisations, and unions remarked on the small 
network of FWO field officers covering a vast array of industry sectors with a wide 
geographical spread across Australia. The committee was left in no doubt that many 
groups viewed the FWO as woefully under-resourced. 
9.257 The committee understands that the FWO has leveraged its resources to 
achieve compliance outcomes with lead firms as well as pursuing some litigation 
outcomes against companies and persons that have breached workplace law. 
9.258 The committee is of the view that it is absolutely vital the FWO be adequately 
resourced to do its job effectively. However, in a period of budget constraints, the 
committee recognises that the budget and resources of the FWO is the proper subject 
of an independent review (the committee makes a recommendation on this matter 
below). 
Powers of the Fair Work Ombudsman 
9.259 The FWO gave evidence to the inquiry that it is constrained in its evidence 
gathering capacity by its inability to obtain evidence from persons who have chosen to 
deliberately contravene workplace laws, including those who may be an accessory to 
illegal activity. 
9.260 The FWO noted that it is a relatively common occurrence for persons to 
decline to participate in records of interview with Fair Work Inspectors, and some also 
refuse or fail to comply with Notices to Produce Records and Documents issued 
pursuant to section 712(1) of the FW Act 2009 or produce false records. 
9.261 The FWO pointed out that in such circumstances, it becomes a challenging 
task for a Fair Work Inspector to assemble the necessary evidence required to prove a 
contravention of the FW Act, including for example evidence of hours worked. 
9.262 The FWO observed that it does not have any power to compel individuals to 
co-operate with Fair Work Inspectors and there is no positive obligation on persons to 
provide reasonable assistance to an Inspector who is exercising a power while 
conducting an inspection under section 709 of the Act. 
9.263 Furthermore, civil penalty provisions only apply to a person who fails to 
provide a Fair Work Inspector with their name and address under section 711 of the 
FW Act or to a person who fails to comply with a notice to produce records or 
documents issued under section 712. 
9.264 An inspector may only enter certain premises for inspection purposes without 
force and no civil penalty applies for a refusal to grant access, nor for a failure or 
refusal to comply with a request to do any of the things an Inspector can lawfully 
require when conducting an inspection as contained in section 709, leaving criminal 
offences under the Criminal Code as the only redress. 
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9.265 The FWO noted that numerous Commonwealth regulators and agencies have 
greater compulsive powers than the FWO and that these powers take different forms. 
For example: 
• Fair Work Building and Construction (FWBC) has the power to compel 

persons to provide information and/or documents and/or attend for 
examination to answer questions; 

• Comcare has the power to compel production of documents and that a person 
answer questions, as well as a power to seize documents and things; 

• ASIC has the power to compel a person to provide information and/or 
reasonable assistance and/or to attend an examination to answer questions, as 
well as a power to seize books (subject to issuing of a warrant); 

• the ACCC has the power to compel persons to provide information and/or 
provide documents and/or attend for examination to answer questions. In 
addition, there is a power to enter premises in the absence of consent, where 
the entry is authorised by a warrant or where immediate exercise of search-
related powers is required to protect life or public safety. Materials may be 
seized and force may be used executing a warrant; and 

• the Australian Skills Quality Authority (ASQA) has the power to require a 
person to produce information, documents or things or to give all reasonable 
assistance in connection with an application for a civil penalty order. In 
addition, there is power to enter premises in the absence of consent, where 
entry is authorised by a warrant. Materials may be seized and force may be 
used executing a warrant. 

9.266 The FWO noted that the provisions set out above contain a range of 
protections for those who are the subject of an exercise of the relevant power, 
including checks and balances to ensure that the power is used appropriately, 
proportionately and only where necessary. In all cases, fines and/or imprisonment may 
result in cases of non-compliance or the giving of false evidence. Court orders may 
also be sought in some cases to compel a person to comply. 
9.267 The FWO was of the view that conferring further compulsive powers, 
including compulsory examination powers, on the FWO would assist its Inspectors to 
address some of the egregious, deliberate, systematic and exploitative examples of 
non-compliance encountered in its work. 
9.268 In addition, it appears to the committee that the power to compel evidence 
may be relevant to the ability of the FWO to make full use of the accessory liability 
provisions under the FW Act, particularly with reference to obtaining evidence from 
lead firms such as a head franchisor or the head of a supply chain. 
9.269 For example, evidence to this inquiry challenged the notion put forward by 
7-Eleven that it was unaware of the racket that its franchisees were running. The 
committee shares the view of many submitters and witnesses, that the protestations by 
the former chairman of 7-Eleven and other senior executives that they were simply 
unaware of the mass underpayment of employees defy belief. 
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9.270 The committee is strongly of the view that it would be in the public interest to 
get to the bottom of these matters. The committee is mindful of the frustration 
expressed by several witnesses that the FWO appears unable to obtain evidence from 
key executives and board members at 7-Eleven that would allow it to ascertain 
whether or not 7-Eleven was wilfully blind, or perhaps, complicit in what was 
occurring throughout its franchise network. 
9.271 The committee is therefore persuaded by the evidence from this inquiry that 
the powers of the FWO require careful review in order to assess their appropriateness 
(the committee makes a recommendation on this matter below). 
Penalty provisions 
9.272 Evidence from a broad range of submitters drew attention to the fact that the 
current penalty regime under the FW Act does not deter deliberate contraventions of 
workplace law. Professor Allan Fels, for example, the former chairman of the ACCC, 
noted that the penalties and enforcement arrangements under the FW Act are 
'obviously weak'. 
9.273 The current maximum civil penalties under the FW Act are $54 000 for a 
corporation or $10 800 for an individual. By contrast, the penalties under other 
Commonwealth legislation such as the Corporations Act 2001 and the Competition 
and Consumer Act 2010 are an order of magnitude higher. The maximum civil penalty 
under the Competition and Consumer Act 2010 is in the region of $500 000 for an 
individual and $10 million for a corporation. 
9.274 Furthermore, the maximum penalty under the FW Act for knowingly making 
false or misleading records is 20 penalty units ($3600) for an individual. By contrast, 
the maximum penalty under the Migration Act 1954 for providing false or misleading 
information relating to a non-citizen is 1000 penalty units ($180 000) for an 
individual, or up to 10 years imprisonment. 
9.275 This is of vital concern given that the absence and deliberate falsification of 
employment records played a crucial part in the exploitation of temporary visa 
workers at 7-Eleven, and of 417 visa workers supplied by labour hire contractors to 
work in the meat processing and horticulture sectors. 
9.276 Indeed, the current penalty regime under the FW Act almost invites 
unscrupulous employers to treat the law with impunity. The current penalties on 
company directors under the FW Act operate as the equivalent of a parking fine for 
some of the unscrupulous 7-Eleven franchisees, and directors of labour hire 
companies, who have built the systematic exploitation of visa workers into their 
business models. 
9.277 Furthermore, even when the FWO has secured a conviction, employers that 
deliberately set out to avoid their legislative obligations have evaded the full 
consequences of the existing penalty regime through various forms of corporate 
restructuring, asset shifting, and liquidating the company. 
9.278 The derisory penalties under the FW Act therefore undermine the enforcement 
activity of the FWO by sending the wrong signal to unscrupulous employers. 
Furthermore, they offer no comfort to legitimate businesses whose operations are 

849

849



undercut by dodgy operators. In addition, because the penalties obtained from 
directors are insufficient to cover the total amount of underpayments, vulnerable 
employees who have been ripped off, and have taken their case to the authorities, are 
left out-of-pocket. This further discourages other employees from coming forward 
with evidence of unlawful activity. 
9.279 As many submitters have pointed out, there is a clear need to increase the 
penalty for directors in order to send the right signal and to help combat the pernicious 
effects of illegal phoenix activity. Furthermore, the penalties for the deliberate 
falsification of employment records or the failure to keep adequate employment 
records need to be increased. 
9.280 It is therefore clear to the committee that the penalty regime under the FW Act 
and the resources and powers of the FWO are in need of urgent review. 
Accessory liability provisions 
9.281 The FWO advised the committee that the accessory liability provisions under 
the FW Act mean that a person or entity may be liable even if they were not the direct 
employer of the worker whose workplace rights had been breached. However, that 
person or entity must be 'knowingly involved' in a contravention of the FW Act in 
order to satisfy a charge of accessory liability. Negligence or recklessness is not 
enough to prove accessorial liability. 
9.282 The committee notes the view of some submitters that because the FWO has 
brought few cases against a separate corporation said to be 'involved in' a 
contravention by the direct employer, the scope of the accessorial liability provisions 
and their application to labour hire, outsourcing and franchising arrangements has not 
yet been conclusively determined by the courts. 
9.283 This legal uncertainty includes the criteria necessary to satisfy accessory 
liability, including the requisite level of knowledge the accessory needs to have about 
the essential matters constituting the contravention. This uncertainty extends to 
whether 'wilful blindness' is sufficient to meet this knowledge requirement, and 
whether, in respect of corporate accessories, it is possible to aggregate the knowledge 
of various employees and thereby prove that the corporation itself had requisite 
knowledge of the contravention. 
9.284 Some submitters also expressed the view that, depending on the decisions 
made by the courts, the accessory liability provisions may not be sufficiently flexible 
to deal with some of the cases uncovered during the course of this inquiry. As noted in 
the section on the powers of the FWO, these questions are particularly relevant to the 
question of whether 7-Eleven Head Office may be liable as an accessory to what was 
occurring in its franchise chain. 
9.285 The committee also notes the FWO has cases before the courts seeking to 
directly recover underpayments against an accessory (as well as seeking penalties). 
The committee is pleased the FWO is testing the boundaries of the law in this area in 
an effort to put unpaid wages back into the hands of workers. 
9.286 The committee concurs with the FWO that, in the case of an individual 
director, a successful court order for a director to repay a very large underpayment 
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might be a more effective deterrent than the woefully inadequate penalties currently 
applicable under the FW Act. 
9.287 Given the FWO inquiry into 7-Eleven is still underway, and other cases are 
before the courts, the limits of the accessory liability provisions and the ability of the 
FWO to make full use of them is not entirely certain. 
9.288 At the same time, the committee recognises the accessory liability provisions 
need to be seen as a credible threat before they can play an effective role in changing 
the compliance calculus of lead firms in Australia. 
9.289 The committee is therefore of the view that the utility of the accessory 
liability provisions, and the ability of the FWO to make full and effective use of them, 
should also form a part of the independent review. 
Sham contracting provisions 
9.290 Evidence to the inquiry suggested that the sham contracting provisions in the 
FW Act may not be working as originally intended. This is because, in part, the 
defences available to a sham representation are relatively generous and somewhat 
ambiguous. 
9.291 It was suggested to the committee that the FW Act be amended to replace the 
'recklessness' defence with a 'reasonableness' defence such that the defence to a sham 
contracting action under s 357(1) would only be available where the employer was 
able to prove that at the time the representation was made, the employer believed that 
the contract was a contract for services rather than a contract of employment, and 
could not reasonably have been expected to know otherwise. 
9.292 Given the seriousness of sham contracting and its implication in many 
instances of worker exploitation, the committee is persuaded that tightening up the 
defences to the sham contracting provisions will improve worker protection by 
helping ensure that employers take all reasonable steps to assure themselves that the 
relationship in question is not an employment relationship. 
9.293 The committee also received evidence that previous inquiries had already 
recommended the 'recklessness' defence be replaced with a 'reasonableness' defence. 
The committee further notes that the Productivity Commission Inquiry Report on the 
Workplace Relations Framework (30 November 2015) found that: 

It is too easy under the current test for an employer to escape prosecution 
for sham contracting. Recalibrating the test from one of 'recklessness' to 
'reasonableness' is justified. 

9.294 The committee is strongly of the view that the government should act 
promptly on the Productivity Commission finding, and therefore recommends that the 
'recklessness' defence in section 357(2) of the FW Act be replaced with a 
'reasonableness' defence. 
Recommendation 30 
9.295 The Committee recommends that the 'recklessness' defence in section 
357(2) of the Fair Work Act 2009 be replaced with a 'reasonableness' defence. 
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9.296 However, the committee notes that the FWO has a case on appeal in the High 
Court. This follows a decision by the Full Court of the Federal Court that adopted a 
narrow interpretation of the sham contracting provisions. 
9.297 The committee received evidence that unless this narrow interpretation is 
reversed on appeal, it may mean that the sham contracting provisions can be readily 
circumvented by certain types of third party contracting arrangements. 
9.298 Depending on the High Court decision, the sham contracting provisions may, 
therefore, be in need of further review to the extent that they can be readily 
circumvented by certain types of third party contracting arrangements. 
Recommendation 31 
9.299 The committee recommends that the government commit to undertake 
an independent review of the resources and powers of the Fair Work 
Ombudsman, and the penalty, accessory liability, and sham contracting 
provisions under the Fair Work Act 2009. The government should appoint, by 
30 June 2016, an independent tripartite panel to conduct the review. 
9.300 The review should make recommendations on the adequacy of the 
resources of the Fair Work Ombudsman; the appropriateness of the powers of 
the Fair Work Ombudsman; the appropriateness of the penalty provisions under 
the Fair Work Act 2009; the utility of the accessory liability provisions under the 
Fair Work Act 2009; and the utility of the sham contracting provisions under the 
Fair Work Act 2009. 
9.301 The committee further recommends that the review report be provided to 
the Minister of Employment by 30 October 2016, and that the report be tabled in 
both Houses of Parliament by 30 November 2016. The committee provides Terms 
of Reference for the review in Appendix 3. 
Labour hire licensing 
9.302 The committee received harrowing evidence from temporary visa holders who 
had been exploited by unethical labour hire contractors. It is clear from the evidence, 
that some of the worst exploitation of temporary visa workers occurred at the hands of 
labour hire companies. 
9.303 One of the proposals put to the committee by several submitters (to deal with 
rogue operators) was the introduction of a licensing regime for all labour hire 
contractors. The committee was pointed to the example of the Gangmasters Licensing 
Authority in the UK that licenses and regulates labour hire companies. 
9.304 Evidence to the committee set out the various components of the UK labour 
hire licensing scheme including that: 
• labour hire contractors must demonstrate compliance with workplace laws; 
• there is a public register of all labour hire contractors; 
• all workers engaged by labour hire contractors are covered by the scheme, 

regardless of whether they are considered employees or independent 
contractors; 
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• labour hire contractors must demonstrate that they provide adequate 
accommodation to workers; 

• labour hire contractors must demonstrate that they comply with employment, 
tax and national insurance requirements; 

• labour hire contractors are required to maintain status as a 'fit and proper' 
provider; 

• labour hire contractors must pay the relevant minimum wage and keep 
adequate records; 

• labour hire contractors that use other labour hire contractors or subcontractors 
to supply workers are obliged to ensure the subcontractors hold a licence; and 

• where labour hire contractors are located overseas, they must obtain a licence 
in order to supply workers into the UK. 

9.305 A significant benefit of labour hire licensing is the creation of a level playing 
field for legitimate labour hire companies and for businesses that use labour hire 
contractors to source labour. A public register of licensed labour hire contractors 
would also help supermarkets and other lead firms assure themselves that their supply 
chains are free of worker exploitation. 
9.306 Labour hire licensing would also allow the FWO and trade unions to easily 
locate a particular labour hire contractor and verify whether that contractor is licensed 
and operating lawfully. 
9.307 In budgetary terms, the licensing regime would be self-funding because the 
cost of administering the scheme would be covered by the license fee. The licensing 
regime could also incorporate sanctions in that the licensing authority could be given 
the power to refuse or revoke a license based on specified breaches of the licensing 
regime. 
9.308 The committee is of the view that a licensing regime for labour hire 
contractors is vital to disrupt the current business model of unscrupulous labour hire 
contractors in Australia (who use their connections with labour hire agencies located 
overseas) to supply vulnerable temporary visa workers to pre-allocated jobs in 
Australia. In this context, labour hire licensing can be seen as an essential element in 
restoring Australia's global reputation as a fair society. 
Recommendation 32 
9.309 The committee recommends that a licensing regime for labour hire 
contractors be established with a requirement that a business can only use a 
licensed labour hire contractor to procure labour. There should be a public 
register of all labour hire contractors. Labour hire contractors must meet and be 
able to demonstrate compliance with all workplace, employment, tax, and 
superannuation laws in order to gain a license. In addition, labour hire 
contractors that use other labour hire contractors, including those located 
overseas, should be obliged to ensure that those subcontractors also hold a 
license. 
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'Hot goods' provision 
9.310 The committee received evidence that the hot goods provisions in the United 
States have transformed the compliance calculus of firms throughout the supply chain. 
Noting the potency of embargo-like sanctions when the time between production and 
sale of a good is of the essence, the committee can see the potential value of the 
regulator having recourse to such a power in the horticulture and food processing 
sectors. 
9.311 The committee deems the hot goods provisions to be worthy of further 
consideration should the other measures proposed in this chapter fail to adequately 
reset the compliance calculus. However, the committee is of the view that reviewing 
the resources and powers of the FWO and increasing the penalty regime under the FW 
Act are the first order of business. 
Joint legislation 
9.312 Many submitters and witnesses noted that lead firms at the head of supply 
chains should shoulder more responsibility for ensuring compliance with workplace 
law. 
9.313 Many also suggested that legislative amendments should be considered that 
might have the effect of apportioning some degree of liability to, for example, a head 
franchisor. The committee made recommendations on this matter in chapter 8. 
9.314 The committee received conflicting evidence on the desirability and 
effectiveness of joint employment legislation. While there were calls from some 
stakeholders to introduce joint employment legislation modelled on that used in other 
jurisdictions, the committee was also cautioned about the potential for unintended 
consequences and the potentially counterproductive impacts for workers if a lead firm 
sought to further distance itself from the employment relationship. 
9.315 The committee is of the view that the recommendations it has made regarding 
changes to certain provisions under the FW Act and changes to the powers available 
to the FWO are the logical first step to changing the compliance calculus. 
9.316 In light of the relatively modest but potentially powerful changes that can be 
effected to alter the sham contracting provisions and the penalty regime, the 
committee is not persuaded that joint employment legislation is either desirable or 
necessary at this juncture. 
9.317 It is the committee's view that the recommendations it has put forward should 
be implemented first and carefully monitored to assess their impact, before further 
changes such as joint legislation are considered. In this regard, the committee 
therefore expresses its confidence that the recommendations it has made in this report 
are sufficient to change the compliance calculus in Australia. 
International Convention on Protection of the Rights of All Migrant Workers and 
their Families 
9.318 Evidence to the committee noted that ratification of the United Nations 
International Convention on Protection of the Rights of All Migrant Workers and their 
Families would not create any new substantive rights, and that provisions under the 
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convention would still allow the government to impose restrictions on the extent to 
which temporary migrant workers are permitted to work in Australia. 
9.319 However, ratification would signal that Australia recognises migrant workers 
and their families to be a particularly vulnerable group. Given the scale of the 
exploitation of temporary visa workers revealed during this inquiry, the committee is 
persuaded that ratification of the convention would be a positive step towards 
encouraging a greater policy focus on Australia's system of temporary visa programs 
and the protection of temporary migrant workers in Australia. 
Recommendation 13 
9.320 The committee recommends that Australia ratify the International 
Convention on Protection of the Rights of All Migrant Workers and their Families. 
Concluding comments 
9.321 The reality of Australia's geography, the increasing use of temporary visa 
workers, and financial constraints around adequately resourcing the FWO, mean that 
compliance monitoring and enforcement by the regulator is only one aspect of the 
equation. 
9.322 It is for this reason that the committee has also recommended a range of 
measures in this report. These include further efforts to improve the dissemination of 
information to temporary visa holders, and proper attention to the structural design of 
the various temporary visa programs including the establishment of a genuinely 
tripartite body to oversee matters relating to skills shortages, training, and labour 
migration. 
9.323 At the end of the day, unless the suite of measures outlined in this report is 
implemented, the unfettered exploitation of temporary visa workers will continue. 
This will have serious consequences for the temporary visa workers themselves, and 
will place further downward pressure on the wages and conditions of local workers. 
9.324 Further media exposés of exploitation also risks eroding public confidence in 
the system of temporary migration. Given the vital role played by temporary labour 
migration in many sectors of the economy, particularly rural and regional Australia, 
this is a major concern. 
9.325 Finally, Australia's reputation as a fair wage country risks being irreparably 
damaged, particularly in countries in south-east Asia and on the Indian subcontinent. 
The committee is confident that the measures proposed in this report will help ensure 
that Australia's temporary visa programs benefit temporary visa workers as well as 
bring benefits to Australian society and the Australian economy. 
 
 
 
Senator Sue Lines  
Chair 
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Coalition Senators' Additional Comments 
 
1.1 Throughout the course of this inquiry Coalition Senators have been very 
concerned about the examples of unscrupulous employers who have exploited 
temporary work visa holders in Australia, which must be condemned. Coalition 
Senators have no tolerance for those who do the wrong thing, and believe the case has 
been made for stronger laws to deter wrongdoing and better enable wrongdoers to be 
held to account.  
1.2 Coalition Senators note that the Minister for Employment has established a 
Ministerial Working Group, which includes the Minister for Immigration and Border 
Protection, Assistant Treasurer, and Minister for Justice.1 The benefit of such a group 
is that it can address issues concerning vulnerable visa holders which transcend the 
silos of government, over multiple portfolios.  
1.3 While Coalition Senators are broadly supportive of the Chair's Report they 
note that many of the recommendations have been made before the Ministerial 
Working Group established by the Government has had adequate time to respond to 
these issues in the labour market.  
1.4 Additional comments have been provided below against some of the 
recommendations of the Chair's Report as follows: 
Recommendation 2 
1.5 Coalition Senators do not agree with this proposal as it could create an 
additional incentive for temporary residents to remain onshore long-term and lead to 
perverse market, social and demographic outcomes. For example, the existence of 
streamlined pathways to permanent residence for international students prior to 2010 
lead to poor social, demographic and labour market outcomes. 
1.6 Skilled migration visa settings are based on national need, and aim to target 
high quality migrants who will use their skills and attributes to contribute directly to 
Australia's economic well-being, and who are less likely to compete with Australian 
workers in the labour market. 
1.7 Australian workers should have priority in the labour market, and this 
proposal adds additional supply to the labour market without appropriate reference to 
labour market need, impacts on Australian workers or the skill level of the temporary 
visa holder. 
1.8 Temporary visa holders can apply for permanent residence at any time 
providing that they meet the requirements for a permanent visa. 
 

1 Senator the Hon Michaelia Cash, Minister for Employment, Minister for Women, and Minister 
Assisting the Prime Minister for the Public Service, 'Ministerial Working Group to help protect 
vulnerable foreign workers', Media Release, 15 October 2015, 
https://ministers.employment.gov.au/cash/ministerial-working-group-help-protect-vulnerable-
foreign-workers    
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Recommendation 4 
1.9 Coalition Senators do not support this recommendation.   
1.10 Transparent and accountable consultation with stakeholders is a key part of 
the labour agreement programme to ensure that employment and training 
opportunities for Australians are not undermined and that the risk of exploitation of 
overseas workers is mitigated. Prior to requesting a labour agreement, applicants must 
consult with relevant industrial stakeholders. Relevant stakeholders include the 
industry body which best represents their interests, the union which best represents the 
interest of the applicant's employees, and any other agency or community group that 
may be impacted by the proposed labour agreement, such as schools and health 
services. The feedback from stakeholders is taken into account in the determination of 
the labour agreement application. 
1.11 The requirement for consultation adds a significant impost on the applicant 
for a labour agreement. A requirement to further consult stakeholders on the outcome 
of the labour agreement would be of no value, but would add additional, unnecessary 
impost on the applicant. The outcome of the labour agreement application may also be 
of commercial sensitivity, and there may be privacy implications. 
Recommendation 5 
1.12 Coalition Senators do not support this recommendation.   
1.13 The 2014 independent review of the temporary work Subclass 457 visa 
programme (the Azarias Review) recommended that the Temporary Skilled Migration 
Income Threshold (TSMIT) be reviewed within two years. On 23 December 2015 the 
Minister for Immigration and Border Protection, the Hon Peter Dutton MP, announced 
that Mr John Azarias had been appointed to undertake an evidence-based review of 
the TSMIT, and this Review has commenced. The Terms of Reference for this review 
require consideration of a range of issues, including factors that should determine the 
settings, the appropriate base level, indexation and regional concessions for TSMIT.  
1.14 Any decision to amend or index the TSMIT should only be taken following 
consideration of the evidence and recommendations made by this independent review. 
Recommendation 8 
1.15 Coalition Senators do not support this recommendation however would 
support a review of the current exemption settings.  
1.16 The Migration Amendment (Temporary Sponsored Visas) Act 2013, which 
was introduced and passed under the former Labor government, provides exemptions 
from labour market testing in circumstances where the skill level of the nominated 
occupation is equivalent to Skill level 1 or Skill Level 2 as provided for in the 
Australian and New Zealand Standard Classification of Occupations (ANZSCO) 
(except for protected qualifications or protected experience). 
1.17 Exemptions to the labour market testing apply to specific occupations within 
skill levels 1 or 2 are prescribed by legislative instrument. The legislative instrument 
of exemption for occupations in skill levels 1 and 2 is disallowable by either house of 
the parliament. 
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1.18 In introducing this legislation, former Labor Minister O'Connor provided for 
these exemptions from labour market testing for higher skilled occupations in 
recognition that labour market testing of these higher skilled occupations is not always 
appropriate and may be impractical. Former Minister O'Connor also noted in his 
second reading speech that he intended to exempt most highly skilled occupations. 
1.19 Further, the 2014 Azarias Review of the integrity of the 457 programme noted 
that labour market testing adds unnecessary regulatory cost.   
Recommendation 9 
1.20 Coalition Senators note that this recommendation would be incompatible with 
Australia's obligations under the World Trade Organization General Agreement on 
Trade in Services (WTO GATS) Commitments, and free trade agreements.  
1.21 Australia's international trade obligations fall under two categories: World 
Trade Organization General Agreement on Trade in Services (WTO GATS) 
Commitments, and free trade agreements. Australia is bound under these international 
trade obligations to provide exemptions to certain categories of workers, and the 
adoption of this recommendation as currently worded would be incompatible with 
these obligations 
1.22 The recommendation should be amended to include the following words 
"unless Labour Market Testing would be inconsistent with Australia's Free Trade 
Agreement obligations".  
Recommendation 13 
1.23 Coalition Senators believe this recommendation is problematic and would 
create an additional regulatory burden for employer sponsors of 457 visa workers, 
limiting the ability of businesses to respond to labour shortages in a timely and 
flexible way. It is impractical and would add unnecessary costs to small businesses 
and regional employers. 
Recommendation 14 
1.24 Coalition Senators do not agree with this recommendation as it would create 
an additional regulatory burden for employer sponsors of 457 visa workers and be 
difficult for Government to monitor and enforce. It is impractical and would add 
unnecessary costs to small businesses and regional employers. 
Recommendation 15 
1.25 Coalition Senators note that the $4000 value of this proposed levy amount is 
not based on any evidence or underpinning. The 2014 Azarias Review of the integrity 
of the 457 programme recommended that the current training benchmarks be replaced 
with a training levy of $400-800. This recommendation was accepted by the 
Government and is under development by the Department of Immigration and Border 
Protection and the Department of Education. Most Subclass 457 visa holders are 
employed in professional occupations, so a focus on apprenticeships would not 
address skill shortages experienced by Subclass 457 sponsors. 
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Recommendation 18 
1.26 Coalition Senators note that there would be significant practical hurdles with 
implementing this recommendation.  
1.27 Temporary visa holders, by definition, are only in Australia temporarily; a 
Fair Entitlements Guarantee (FEG) recovery process is likely to take some time, and 
the amount of entitlements which could be recovered may not be justified.  
1.28 As the FEG is underwritten by the taxpayer, it should be a programme 
reserved for the protection of Australian citizens, who may have decades of 
entitlements payable after years of working. 
Recommendations 23 
1.29 The Coalition Senators believe this recommendation is unnecessary, as a visa 
breach does not currently invalidate employment, nor would it stop the remedies 
available to an employee under the Fair Work Act.  
1.30 It is also very important that there are no incentives for workers, especially 
those from overseas, to work in contravention of the Migration Act or their visa 
requirements. Similarly we must make sure there is no benefit for employers to 
engage those in breach of their visa obligations.  
Recommendation 24 
1.31 Coalition Senators do not support this recommendation as it provides tacit 
endorsement for visa holders to breach their visa conditions without recourse or 
penalty and is inappropriate. Decision makers already have discretion, so visas are not 
cancelled for minor or less serious non-compliance therefore the recommendation is 
redundant. 
Recommendation 25 
1.32 It is beyond the scope of this review to impose restrictions on future Free 
Trade Agreements. Coalition Senators reiterate the significant benefits that flow from 
entering into Free Trade Agreements.  
Recommendation 28 
1.33 Coalition Senators note that the Department of Immigration and Border 
Protection is not funded to provide visa holders with workplace entitlement training. 
1.34 The government proactively makes available information on employee 
entitlements and protections. Unions and other groups are not prevented from 
supplementing this information, but their actions in doing so should not be funded by 
public monies. 
Recommendation 29 
1.35 Coalition Senators do not support this recommendation. Migration regulations 
provide discretion for delegates to not cancel a visa, and it is appropriate that these 
discretions are exercised on a case by case basis. The cooperation of visa holders with 
regulatory agencies in investigations and prosecutions, including the Fair Work 
Ombudsman, is given strong weight by delegates in their considerations to refrain 
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from cancelling a visa. Furthermore, it would be inappropriate for a government 
agency to withhold important information of unlawful activity from another agency. 
1.36 Coalition Senators reiterate the importance of not providing incentives for 
workers to work in contravention of the Migration Act or their visa requirements. 
Recommendation 31 
1.37 The Coalition Senators do not agree with this recommendation. This is a 
review recommending another review.  
1.38 The matters referred to in this recommendation are matters of policy for the 
incumbent government, not an 'independent tripartite panel'.  
Recommendation 32 
1.39 Coalition Senators do not agree with this recommendation as it would punish 
those labour hire firms which are already complying with relevant laws.  
1.40 While there are undoubtedly a minority of labour hire firms which are doing 
the wrong thing, what they are doing, in most cases, is already illegal. Coalition 
Senators support the prosecution of these illegal operations. 
1.41 Coalition Senators also note that there are other inquiries underway at present 
into labour hire companies and look forward to the resolutions.  
Recommendation 33 
1.42 The Coalition Senators do not agree with this recommendation. The scope of 
this inquiry did extend to the consideration of the ratification of international treaties. 
Furthermore, the mere ratification of a treaty does not itself alter any domestic laws.  
 
 
 
 
 
Senator Bridget McKenzie 
Deputy Chair 
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Australian Greens' Additional Comments 
1.1 The Australian Greens consider that the issues raised in this inquiry are of 
great significance to Australian society and economy. The Inquiry has uncovered 
disturbing evidence of the level of exploitation of temporary work visa holders, and 
the impacts that this has on other workers in Australia. 

1.2 We believe the committee report is an extremely thorough assessment of the 
issues raised through the Inquiry process. 

1.3 The evidence and case studies that the Inquiry heard included the exploitation 
of workers employed by 7-Eleven, Baiada, and of workers employed in the 
construction, engineering, nursing, maritime and aviation industries. These case 
studies were extremely disturbing and taken together showed the level of exploitation 
that occurs across Australian workplaces. 

1.4 Worker exploitation across these fields included: 

• underpayment and/or non-payment of entitlements; 

• unfair dismissal; 

• discrimination; 

• unreasonable requests of workers by employers; 

• work in contravention of visa conditions; and 

• harassment of workers by employers. 

1.5 We concur with the concluding remarks of the inquiry that unless the suite of 
measures outlined in this report is implemented, the unfettered exploitation of 
temporary visa workers will continue. This will have serious consequences for the 
temporary visa workers themselves, and will place further downward pressure on the 
wages and conditions of local workers. 

We consider that the recommendations related to the following issues are of 
considerable importance: 

• the need for quality accessible data on employment and visa issues; 

• the establishment of a Ministerial Advisory Council on Skilled Migration 
which is independent from government; genuinely tripartite; evidence-
based; and transparent and publicly accountable; 
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• the ability to address exploitation of workers on temporary visas across a 
very wide range of industries, including retail, nursing, maritime industries, 
meatworking, engineering, and aviation; 

• the powers and resources of the Fair Work Ombudsman to investigate and 
prosecute breaches of employment legislation; and 

• franchising arrangements. 

1.6 Overall we support the recommendations in the committee report, with minor 
additions and changes. 

Recommendations 

1.7 Replace Recommendation 2 with: 

The committee recommends that the Department of Immigration and Border 
Protection give greater weight to time spent living in Australia in consideration 
of applications for permanent residency. The Department should conduct a 
review to consider the evidence in this regard and consider the merits of setting 
a limit on the period of time after which it would be considered reasonable for 
a temporary visa holder to qualify for permanent residency. 

1.8 Add Recommendation 9a: 

That the reconstituted MACSM advise on labour market testing mechanisms to 
strengthen their efficacy and ensure that local workers still get the first 
opportunity to apply for jobs and that 457 visa holders are only employed in 
occupations subject to genuine skills shortages. 

1.9 Replace Recommendation 10 with: 

The committee recommends that the reconstituted MACSM review the 
Working Holiday Maker (417 and 462) visa program. The review should 
include, but not be limited to, an examination of the costs and benefits of the 
continued operation of the optional second year extension to the visa, the costs 
and benefits of providing government with the ability to set a cap on the 
numbers of Working Holiday Maker program visas issued in any given year 
and whether volunteer work should contribute to eligibility for a second year 
visa. 

1.10 Replace Recommendation 19 with: 

The committee recommends that the immigration program be amended to 
provide adequate bridging arrangements for all temporary visa holders to 
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pursue meritorious claims under workplace and occupational health and safety 
legislation. 

1.11 Replace Recommendation 27 with: 

The committee recommends that tertiary institutions with students studying on 
temporary visas develop proactive information campaigns for temporary visa 
workers around workplace rights. 

 

 

Senator Janet Rice 
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APPENDIX 1 

Submissions and additional information received by 
the Committee 

Submissions 
 
1 Mr Derek Walter 
2 Mr Peter Mares 
3 Associate Professor Joo-Cheong Tham 
4 Engineers Australia  
5 Dr Joanna Howe and Associate Professor Alexander Reilly 
6 Isolated Children's Parents' Association of Australia 
7 National Tertiary Education Union 
8 Australian Dairy Industry Council  
9 Australian Pork  
10 The Australian Chamber of Commerce and Industry 
11 Dr Stephen Clibborn 
12 Electrical Trades Union of Australia  
13 South Australian Wine Industry Association  
14 National Farmers' Federation 
15 Australian Federation of Air Pilots 
16 The Salvation Army 
17 Australian Institute of Marine and Power Engineers 
18 Australian Maritime Officers Union  
19 United Voice  
20 Australian Higher Education Industrial Association 
21 Fragomen 
22 Maritime Union of Australia  
23 Dr Chris Wright and Dr Andreea Constantin 
24 Ernst and Young 
25 Eventus Immigration 
26 Business Council of Australia 
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27 Migration Council Australia 
28 Ausfilm 
29 Justice and International Mission Unit, Synod of Victoria and Tasmania, 

Uniting Church in Australia 
30 Consult Australia 
31 Australian Labour Party, Castlemaine Branch 
32 Construction, Forestry, Mining and Energy Union - National Branch 
33 AI Group 
34 Australian Mines and Metal Association 
35 Unions NSW 
36 JobWatch Inc 
37 Australian Nursing and Midwifery Federation 
38 Confidential 
39 Department of Business, Northern Territory Government 
40 Migration Institute of Australia 
41 Australian Government joint submission 
42 Ms Elsa Underhill PhD 
43 Human Rights Council of Australia 
44 The Australian Workers Union 
45 Ms Lisa Chesters MP 
46 Mr Joji Abraham 
47 UnionsWA 
48 ACTU 
49 Law Council of Australia 
50 Screen Producers Australia 
51 Bowen Gumlu Growers 
52 Australasian Meat Industry Employees' Union - Queensland Branch 
53 Growcom 
54 Confidential 
55 Murray Free Range 
56 Windridge Farms 
57 Baiada 
58 Shop, Distributive & Allied Employees' Association 
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59 Mr Mohammed Rashid Ullat Thodi and Mr Pranay Alawala 
60 Mr Michael Fraser 
61 Mr Stewart Levitt, Levitt Robinson Solicitors 
62 Dr Tess Hardy 
63 Franchise Council of Australia 
64 United WHY 
 

Additional information 
1 Letter provided by Woolworths Limited following Melbourne public hearing 

18 May 2015 
2 Howe, 2013, 'Is the net cast too wide? An assessment of whether the regulatory 

design of the 457 visa meets Australia's skill needs', Federal Law Review 
3 Howe, 2014, 'Does Australia need an expert commission to assist with 

managing its labour migration program?', Australian Journal of Labour Law 
4 Letter provided by Department of Immigration and Border Protection following 

Canberra public hearing, 17 July 2015 
5 Letter provided by Mr Russell Withers following Melbourne public hearing, 24 

September 2015 (see Hansard page 52 - 53) 
6 Submission to the Productivity Commission Inquiry into the Workplace 

Relations Framework provided by the Salvation Army 
7 Additional information from Willing Workers on Organic Farms (WWOOF), 

'Issues Paper', provided at public hearing Melbourne, 20 November 2015 
8 Additional information from Willing Workers on Organic Farms (WWOOF), 

Letter to Minister for Immigration and Border Protection, provided at public 
hearing Melbourne, 20 November 2015 

9 Additional information from the Franchise Council of Australia, provided 
following public hearing Melbourne, 20 November 2015 

 
Answers to Questions taken on Notice 
1 Answers to questions on notice at public hearing Melbourne, 18 May 2015  

• Woolworths 

• National Union of Workers 

• Fair Work Ombudsman 
2 Answers to questions on notice at public hearing Brisbane, 12 June 2015  

• Queensland Council of Unions 

• Australasian Meat Industry Employees Union 
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3 Answer to questions on notice at public hearing Melbourne, 19 June 2015  

• Australian Pork 

• Australian Nurses and Midwifery Federation 

• Electrical Trades Union  

• Hazeldenes 
4 Answers to questions on notice at public hearing Sydney, 26 June 2015  

• Australian Council of Trades Unions 

• Australasian Meat Industry Employees Union  

• National Farmers Federation  
5 Answers to questions on notice at public hearing Perth, 10 July 2015  

• Australian Catholic Religious Against Trafficking in Humans 

• Employment Law Centre of Western Australia  
6 Answers to questions on notice a public hearing Adelaide, 14 July 2015  

• South Australian Wine Industry Association  

• Coles 

• Fair Work Ombudsman 
7 Answers to questions on notice at public hearing Canberra, 17 July 2015  

• Migration Council of Australia 

• Department of Immigration and Border Protection  

• Department of Employment  
8 Answers to questions on notice to the Maritime Union of Australia, received 6 

August 2015  

• Maritime Union of Australia 
9 Answers to written questions on notice from Senator McKenzie to all unions 

that attended public hearings  
10 Answers to written questions on notice from Senator Lines to the ACTU  
11 Answers to written questions on notice from Senator Lines to the AMIEU  
12 Answers to written questions on notice from Senator Lines to the Fair Work 

Ombudsman  
13 Answers to questions on notice at public hearing Melbourne, 24 September 

2015  

• Shopkeepers and Distributors and Allied Union  

• Dr Tess Hardy 
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• 7-Eleven  

• Fair Work Ombudsman 
14 Answers to written questions on notice, following public hearing Melbourne, 

24 September 2015  

• Department of Immigration and Border Protection 

• Minister Birmingham 

• Deparment of Education and Training 

• Professor Than 

• Dr Tess Hardy 

• 7-Eleven  

• Fair Work Ombudsman 
15 Answers to written questions on notice from Senator Lines to the Australian 

Competition and Consumer Commission  
16 Answers to written questions on notice from Senator Lines to the Department 

of Immigration and Border Protection  
17 Answers to questions on notice at a public hearing Melbourne, 20 November 

2015  

• Independent Franchise Review and Staff Claims Panel 

• Franchise Council of Australia 

• Baida 
18 Answer to written questions on notice from Senator Lines to Baiada  
19 Answers to questions taken on notice at a public hearing Canberra, 5 February 

2016  

• 7-Eleven 

• Fels Wage Fairness Panel 

• Fair Work Ombudsman 

• National Farmers' Federation  

Tabled documents 
1 Fair Work Ombudsman, Tabled Document 1, Melbourne public hearing 18 

May 2015  
2 1National Union of Workers, Tabled Document 1, Melbourne public hearing 

18 May 2015  
3 QCU, Tabled Document 1, Brisbane public hearing. 12 June 2015  
4 AMIEU, Tabled Document 1, Brisbane public hearing 12 June 2015  
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5 AMIEU, Tabled Document 2, Brisbane public hearing 12 June 2015  
6 Salvation Army, Tabled Document 1, Improving Protections for Migrant 

Domestic Workers in Australia, Sydney public hearing 26 June 2015  
7 National Farmers Federation, Tabled Documents, Sydney public hearing 26 

June 2015  
8 AMIEU, Tabled Document 1, Opening statements for Mr Chun Yat Wong 

(Sky) and Ms Chiung-Yun Chang (Amy), Sydney pubilc hearing 26 June 2015.  
9 AMIEU, Tabled Document 2, AWX training document and pay advice, 

Hansard page 16 -19, Sydney public hearing 26 June 2015  
10 AMIEU, Tabled Document 3, Voluntary overtime, Hansard pages 17-18, 

Sydney public hearing 26 June 2015  
11 AMIEU, Tabled Document 4, Photos of visa workers accommodation, Hansard 

page 19, Sydney public hearing 26 June 2015  
12 AMIEU, Tabled Document 5, Reid Meats in Western Sydney training facility, 

Hansard page 19, Sydney public hearing 26 June 2015  
13 AMIEU, Tabled Document 6, Petition on working hours indicating the 

difference in rates and hours for local and visa workers, Sydney public hearing 
26 June 2015  

14 AMIEU, Tabled Document 7, Time and Attendance records - real and fake, 
Hansard page 22, Sydney public hearing 26 June 2015  

15 AMIEU, Tabled Document 8, Visa worker cash in hand payslips, Hansard 
pages 22-23, Sydney public hearing 26 June 2015  

16 AMIEU, Tabled document 9, Three Chinese language documents offering (1) a 
seminar of working holiday by Australian labour hire company AWX and 
Taiwanese labour hire company Interisland (2) advertisement for $18 in 
Murray Bridge South Australia by Taiwanese company OZGOGO with links to 
Australian labour hire company Scottwell Internation (3) Package of overseas 
meatwork arrangement by Interisland and AWX for 417 visa workers. The 
package requires workers to pay NTD $15000 and AUD$150 for weekly rent, 
AUD$30 for food and AUD$150 for transportation. Sydney public hearing 26 
June 2015  

17 AMIEU, Tabled document 10, Compulsary body check fee for $275 with 
receipt from AWX (not the clinic), Sydney public hearing 26 June 2015  

18 AMIEU, Tabled document 11, Contractor piece rate system in Baiada 
Beresfield. It shows workers are not paid by the minimum award rate. Sydney 
public hearing 26 June 2015  

19 AMIEU, Tabled document 12, Chinese contract issues in Taiwan by Taiwanese 
labour hire company with links to Australian labour hire company Scottwell 
International. Key details as follows: i. Main job vacancy: Adelaide Beef 
factory. Second job vacancy: Sydney Beef factory. ii. Service for job 
vacancies: 2 iii. Contract fee: NTD $5,000. Oversea fee: NTD $60,000. Total: 
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NTD $65,000. iv. Job Bonds: $600 v. Pay rate: $18.10 - $21.70. Over pay rate: 
$18.10 - $21.70 vi. Work period: 1 year vii. Pay system: ABN viii. 
Accommodation: $80 - $100. Bonds 2 weeks. Sydney public hearing 26 June 
2015.  

20 AMIEU, Tabled document 13, Protection visa claim from a worker at Baiada 
Beresfield. Sydney public hearing, 26 June 2015  

21 AMIEU, Tabled document 14, Tabled submission, Sydney public hearing 26 
June 2015  

22 AMIEU, Tabled document 1, SA Report, Adelaide public hearing 14 July 2015  
23 Fair Work Ombudsman, Tabled Document 1, Opening Statement, Melbourne 

public hearing 24 September 2015  
24 Fair Work Ombudsman, Tabled Document 2, Correspondence from the Fair 

Work Ombudsman to Mr Peter Harris AO, Chairman of the Productivity 
Commission, Melbourne public hearing 24 September 2015  

25 Mr Ullat Thodi, Tabled Document 1, Letter from Department of Employment 
to Mr Ullat Thodi regarding the General Employee Entitlements and 
Redundancy Scheme (GEERS), (see Hansard page 9), Melbourne public 
hearing 24 September 2015  

26 Shop, Distributive and Allied Employees Association, Tabled Document 1, 
Redacted sample of comments made by 7 Eleven employees when they 
registered on the SDA’s ‘www.24sevenhelpline.com.au’ (see page 22), 
Melbourne public hearing 24 September 2015  

27 Baiada Poultry, Tabled Document 1, Proactive Compliance Deed, Hansard 
page 33, Melbourne public hearing 20 November 2015 
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APPENDIX 2 
Public Hearings 

Melbourne, Monday 18 May 2015 

Committee Members in attendance: Senators Lines, McKenzie, O'Neill, Rice 
Witnesses 
CAMPBELL, Mr Michael, Deputy Fair Work Ombudsman, Operations, Fair Work 
Ombudsman  
DUNN, Mr Ian, Head of Trade Relations, Woolworths Limited  
HUANG, Ms Sherry, Previous Worker and Current Union Organiser, National Union 
of Workers  
JAMES, Ms Natalie, Fair Work Ombudsman, Fair Work Ombudsman  
MARDIROSSIAN, Ms Armineh, Group Manager, Corporate Responsibility, 
Community and Sustainability, Woolworths Limited  
O'SHEA, Mr Tom, Executive Director, Policy, Media and Communications, Fair 
Work Ombudsman  
ROBERTSON, Mr George, Union Organiser, National Union of Workers YAO, Ms 
Lin Pei (Winnie), Worker, National Union of Workers  

 
Brisbane, 12 June 2015 

Committee Members in attendance: Senators Lines, McKenzie, O'Neill 
Witnesses 
BRUNJES, Mr Frederick, Shed Secretary, Australasian Meat Industry Employees 
Union  
EARLE, Mr Warren, Branch Organiser, Australasian Meat Industry Employees Union  
FAIRWEATHER, Mr David, Tastensee Farms  
JOURNEAUX, Mr Matthew, Assistant Branch Secretary, Australasian Meat Industry 
Employees Union  
McLAUCHLAN, Mr Ian, Branch Organiser, Australasian Meat Industry Employees 
Union  
McLENNAN, Ms Ros, Assistant General Secretary, Queensland Council of Unions  
MOGG, Ms Donna, Commercial Services Manager, Growcom  
MONAGHAN, Mr Ron, General Secretary, Queensland Council of Unions  
MORTON, Mrs Jane, Isolated Children's Parents' Association  
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WELLS, Mrs Laura, Tastensee Farms  

 
Melbourne, 19 June 2015 

Committee Members in attendance: Senators Lines, McKenzie, Peris, Rice, 
Sinodinos 
Witnesses 
ALFERAZ, Mrs Dely, Registered Nurse, Australian Nursing and Midwifery 
Federation  
BLAKE, Mr Nicholas, Senior Industrial Officer, Australian Nursing and Midwifery 
Federation  
BOYD, Mr Matthew Gregory, Branch Organiser, Electrical Trades Union  
BUTLER, Ms Annie, Assistant National Secretary, Australian Nursing and Midwifery 
Federation  
CONWAY, Mrs Ann, People and Performance Manager, Hazeldene's Chicken Farm  
FERRERAS, Mr Reni, Registered Nurse, Australian Nursing and Midwifery 
Federation  
GRIMA, Mrs Pauline, Industrial Relations Specialist, Hazeldene's Chicken Farm  
KERR, Ms Deborah, General Manager, Policy, Australian Pork Limited  
KERSHAW, Ms Ruth, Research Consultant, Victorian Branch, Electrical Trades 
Union  
MARES, Mr Peter, Private capacity  
SCOTT, Mr Ian, Senior Lawyer, Job Watch  
 

Sydney, 26 June 2015 
Committee Members in attendance: Senators Lines, McKenzie, O'Neill, Peris, 
Rhiannon 

Witnesses 
BRITNELL, Mrs Roma, Chair, Markets Trade and Value Chain Policy Advisory 
Group, Australian Dairy Farmers Ltd.  
CHANG, Miss Chiung-Yun, Private capacity  
COURTNEY, Mr Grant, Branch Secretary, Newcastle and Northern NSW Branch, 
Australasian Meat Industry Employees Union  
CURTAIN, Mr Dave, Organiser, Construction, Forestry, Mining and Energy Union 
DE CASTRO, Mr Edwin, Member, Construction, Forestry, Mining and Energy Union  
GAETA, Mr Guy, Private capacity  
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GEARY, Mr Luke, Managing Partner, Salvos Legal, The Salvation Army  
KEARNEY, Ms Gerardine, President, Australian Council of Trade Unions  
KWAN, Miss Chi Ying, Private capacity  
LOEVE, Mr Benjamin, Private capacity  
McKINNON, Ms Sarah, Manager Workplace Relations and Legal Affairs, National 
Farmers' Federation 
MOORE, Ms Heather, Advocacy Coordinator, The Freedom Partnership to End 
Modern Slavery, The Salvation Army  
ROACH, Mr Justin, Private capacity  
SHIPSTONE, Mr Tim, Industrial Officer, Australian Council of Trade Unions  
TAM, Mr Hoi Ian, International Liaison Officer, Newcastle and Northern NSW 
Branch, Australasian Meat Industry Employees Union  
WONG, Mr Chun Yat, Private capacity  

 
Perth, 10 July 2015 

Committee Members in attendance: Senators Johnston, Lines, Rice 
Witnesses 
HEFFERNAN, Mrs Felicity, Humanitarian Lawyer, Australian Catholic Religious 
Against Trafficking in Humans  
KEATING, Mr Dean, Vice President, Cairde Sinn Fein Australia  
ROBINSON, Mr Paul, Branch Secretary, Australian Rail, Tram and Bus Industry 
Union of Employees, West Australian Branch  
SMITH, Ms Jessica Caroline, Senior Solicitor, Employment Law Centre of Western 
Australia (Inc)  
VANKESSEL, Sister Lucy Susan, Coordinator, Australian Catholic Religious Against 
Trafficking in Humans  
WHITTLE, Mr Owen, Assistant Secretary, UnionsWA  

 
Adelaide, 14 July 2015 

Committee Members in attendance: Senators Lines, McKenzie, O'Neill, Rice, 
Sinodinos 
Witnesses 
ANDERSON, Miss Sharra, Branch Secretary, AMIEU South and Western Australia 
Branch  
BON, Ms Vicki, Government and Industry Relations Manager, Coles  
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CAMPBELL, Mr Michael, Deputy Fair Work Ombudsman, Operations, Fair Work 
Ombudsman  
CURRIE, Ms Andrea, Policy and Brand Standards Manager, Coles HOWE, Dr 
Joanna, Private capacity  
JAMES, Ms Natalie, Fair Work Ombudsman, Fair Work Ombudsman  
MITCHEL, Mr Greg, Member, AMIEU South and Western Australia Branch 
O'SHEA, Mr Tom, Executive Director, Policy, Media and Communications, Fair 
Work Ombudsman  
SMEDLEY, Mr Brian, Chief Executive, South Australian Wine Industry Association  

 
Canberra, 17 July 2015 

Committee Members in attendance: Senators Lines, McKenzie, Rice 
Witnesses 
BERG, Dr Laurie, Member, Human Rights Council of Australia  
CHAN, Ms Angela, National President, Migration Institute of Australia  
CHOWDHURY, Mrs Rita, Vice-Chair, Migration Law Committee, Law Council of 
Australia  
DUNN, Mr Matthew, Director, Policy, Law Council of Australia  
FURNELL, Ms Peta, Acting Deputy Secretary, Department of Education and Training  
INNES, Ms Helen, Acting Group Manager, Economic Strategy Group, Department of 
Employment  
LAMBERT, Ms Jenny, Director, Employment, Education and Training, Australian 
Chamber of Commerce and Industry  
MURRAY, Mr Bernard, Owner, Murray Free Range  
MURRAY, Mrs Kerry, Owner, Murray Free Range  
NAYLOR, Mr Andrew, Chairperson, Human Rights Council of Australia  
NOCKELS, Mr David, Commander, Immigration and Customs Enforcement Branch, 
Investigations Division, Border Operations Group, Australian Border Force  
PARCELL, Mr Wayne, Director, Migration Institute of Australia  
PARKER, Ms Sandra, Acting Secretary, Department of Employment  
SHERRELL, Mr Henry, Policy Analyst, Migration Council of Australia  
WALLACE, Mrs Elizabeth Mary, Human Resources, Compliance and Feed 
Purchasing, Windridge Farms  
WILDEN, Mr David, Acting Deputy Secretary, Department of Immigration and 
Border Protection  
WILSHIRE, Ms Carla, Chief Executive Officer, Migration Council of Australia  
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Melbourne, 24 September 2015 

Committee Members in attendance: Senators Lines, McKenzie, O'Neill, Peris, Rice  
Witnesses 
ALAWALA, Mr Pranay Krishna, Private capacity 
CAMPBELL, Mr Michael, Deputy Fair Work Ombudsman, Fair Work Ombudsman 
DALBO, Ms Natalie, General Manager Operations, 7-Eleven Stores Pty Ltd 
DWYER, Mr Gerard, National Secretary and Treasurer, Shop, Distributive and Allied 
Employees Association 
FRASER, Mr Michael, Private capacity 
HARDY, Dr Tess, Private capacity 
JAMES, Ms Natalie, Fair Work Ombudsman, Fair Work Ombudsman 
O'SHEA, Mr Tom, Executive Director, Policy, Media and Communications, Fair 
Work Ombudsman 
PATIL, Mr Rahul, Private capacity 
SANGAREDDYPETA, Mr Nikhil Kumar, Private Capacity 
THAM, Associate Professor Joo-Cheong, Private capacity 
ULLAT THODI, Mr Mohamed Rashid, Private capacity 
WASEEM, Mr Ussama, Private capacity 
WEBSTER, Ms Janine, Chief Counsel, Fair Work Ombudsman 
WILMOT, Mr Warren, Chief Executive Officer, 7-Eleven Stores Pty Ltd 
WITHERS, Mr Russell, Chairman, 7-Eleven Stores Pty Ltd 
 
Melbourne, 20 November 2015 

Committee Members in attendance: Senators Lines, McKenzie, O'Neill, Rice  
Witnesses 
COUSINS, Dr David Charles, Panel Member, Independent Franchisee Review and 
Staff Claims  
Panel  
DE BRITT, Mr Kym Anthony, General Manager, Franchise Council of Australia  
HENNESSY, Ms Siobhan Armagh, Partner, Deloitte  
McKENNA, Miss Emmaline Rose, Private capacity  
O'DONNEL, Mr Sean, Director and Franchising Legal Professional, Franchise 
Council of Australia  
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ONLEY, Mr Grant Charles, Human Resources Manager, Baiada Poultry Pty Ltd  
PAUL, Mr Michael, Chairman and Franchisor, Franchise Council of Australia  
WILSON-BROWN, Mrs Traci Michele, Office Manager, Willing Workers on 
Organic Farms Pty Ltd  

Canberra, 5 February 2016 

Committee Members in attendance: Senators Lines, McKenzie, O'Neill, Peris, Rice 

Witnesses 
BAILY, Mr Robert Francis, Chief Executive Officer, 7-Eleven Stores Pty Ltd  
CAMPBELL, Mr Michael, Deputy Fair Work Ombudsman, Operations, Fair Work 
Ombudsman  
COUSINS, Professor David, Fels Wage Fairness Panel  
FELS, Professor Allan, Chair, Fels Wage Fairness Panel  
HENNESSY, Ms Siobhan, Fels Wage Fairness Panel  
JAMES, Ms Natalie, Fair Work Ombudsman, Fair Work Ombudsman  
MAHAR, Mr Tony, Deputy Chief Executive Officer, National Farmers' Federation  
O'SHEA, Mr Tom, Executive Director, Policy, Media and Communications, Fair 
Work Ombudsman  
SMITH, Mr Michael John, Chairman, 7-Eleven Australia PL  
WEBSTER, Ms Janine, Chief Counsel, Fair Work Ombudsman  
WITHERS, Mr Russell George, Shareholder, 7-Eleven Stores Pty Ltd  
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Appendix 3 
Review of the Fair Work Ombudsman and the penalty 

regime under the Fair Work Act 2009 
Objectives 
The Review is charged with examining and making recommendations on the 
adequacy of the resources of the Fair Work Ombudsman, the appropriateness of the 
powers of the Fair Work Ombudsman, the appropriateness of the penalty provisions 
under the Fair Work Act 2009, the utility of the accessory liability provisions under 
the Fair Work Act 2009, and the utility of the sham contracting provisions under the 
Fair Work Act 2009. 

Terms of reference 
1. The Review will examine the: 

a. adequacy of the resources of the Fair Work Ombudsman with respect to 
fulfilling its role under the Fair Work Act 2009; 

b. appropriateness of the powers of the Fair Work Ombudsman, including 
with reference to its ability to make full use of the accessory liability 
provisions in the Fair Work Act 2009; 

c. appropriateness of the penalty provisions under the Fair Work Act 2009, 
including with reference to the ability of a company to avoid a portion 
of court-imposed penalties by measures such as liquidating the 
company; 

d. utility of the accessory liability provisions, including with reference to 
the ability of the Fair Work Ombudsman to: 

i. pursue a lead firm or head franchisor for accessory liability; and 
ii. directly recover underpayments against an accessory (as well as 

seeking penalties); 
e. sham contracting provisions to the extent that they can be readily 

circumvented by certain types of third party contracting arrangements; 
f. any related matter 

2. The Review will report to the Minister for Employment by 30 October 2016. 

Resourcing 
1. The Government to appoint, by 30 June 2016, an independent tripartite panel to 

conduct the Review. 
2. The Department of Employment to provide the secretariat for the Review. 

Tabling in Parliament 
1. The review is to be tabled in both Houses of Parliament by 30 November 2016. 
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Executive summary

Overview of the study

The National Temporary Migrant Work Survey is the most comprehensive study of wage theft and working 
conditions among international students, backpackers and other temporary migrants in Australia. The survey draws 
on responses from 4,322 temporary migrants across 107 nationalities of every region in the world, working in a 
range of jobs in all states and territories. Its unprecedented scope indicates the breadth, depth and complexity of 
non-compliance with Australian labour law.

Temporary migrants comprise up to 11% of the Australian labour market. Despite the prominence of migrant 
worker exploitation in the media, there has been limited empirical data on the overall nature and extent of wage 
theft among international students and backpackers in Australia. Still less is known about how experiences vary 
between students and backpackers, across nationality groups, or in different industries. This study begins to fill 
these gaps. It enables development of evidence-based policies and services that are more responsive to temporary 
migrants’ diverse experiences and needs, as identified by them.  

The survey addressed the characteristics of temporary migrants’ lowest paid job, rates and method of pay, working 
conditions, how they found low paid work, their knowledge of Australian minimum wages and perceptions of their 
labour market. It was conducted online between September and December 2016, in twelve languages in addition 
to English. The survey was anonymous and open to any individual who had worked in Australia on a temporary visa. 

Most participants (55%) were international students, followed by around a third (33%) who were backpackers (Working 
Holiday Makers) while working in their lowest paid job in Australia. Three quarters (77%) of international students were 
enrolled at a university and 23% were studying at vocational and English-language colleges. Almost half of participants 
(47%) were from countries in Asia, including 15% who were Chinese nationals (including Hong Kong). The majority of 
participants (57%) had undertaken their lowest paid job in New South Wales. Survey participants’ experiences broadly 
reflect current conditions as 69% had arrived in Australia since 2014 and 84% since 2012.  

Key findings

A substantial proportion of international students, backpackers and other temporary migrants 
were paid around half the legal minimum wage in Australia.

At the time of the survey, the legal minimum wage for a casual worker was $22.13 per hour, but many 
temporary migrants would have been entitled to higher rates based on penalty rates and entitlements 
under relevant Awards.1  For example, a 21 year old standard fast food employee should have earned at 
least $24.30 per hour, and $29.16 on a Saturday. 

•	 Scope of underpayment. Almost a third (30%) of survey participants earned $12 per hour or less. 
This is approximately half the minimum wage for a casual employee in many of the jobs in which 
temporary migrants work.

•	 Almost half (46%) of participants earned $15 per hour or less (excluding 457 visa-holders). 

•	 Lowest paid jobs. Underpayment was widespread across numerous industries but was especially 
prevalent in food services, and especially severe in fruit and vegetable picking.

•	 Two in five participants (38%) had their lowest paid job in cafes, restaurants and takeaway shops. 
This was a far greater proportion than for any other type of job.  
 

1  The statutory minimum wage for all workers was $17.70 per hour.
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•	 Almost a third (28%) of these workers were paid $12 per hour or less. Half (49%) were paid 
$15 per hour or less. 

•	 Jobs in food services strongly predominated as the lowest paid job among the top 6 
nationalities of international students and backpackers. 

•	 Large-scale wage theft was prevalent across a range of industries, but the worst paid jobs were 
in fruit- and vegetable-picking and farm work.  

•	 Almost one in seven participants working in fruit- and vegetable-picking and farm work 
(15%) earned $5 per hour or less.  Almost a third (31%) earned $10 per hour or less.

•	 In convenience stores/petrol stations and car washes, a fifth earned $10 per hour or less 
(19% and 20% respectively).   In retail, over a third (36%) received $12 per hour or less. 
Among cleaners, over half (56%) received $15 per hour or less. 

•	 International students. A quarter (25%) of all international students earned $12 per hour or less 
and 43% earned $15 or less in their lowest paid job. 

•	 University students did not earn substantially higher wages than students at vocational and 
English language colleges. 

•	 Students who worked more than 20 hours per week (potentially breaching their visa conditions) 
earned substantially lower wages than other students. 

•	 Backpackers. A third (32%) of all backpackers earned $12 per hour or less and almost half (46%) 
earned $15 or less in their lowest paid job.

•	 Nationalities. Extremely poor wage rates ($12 per hour or less) were reported by at least a fifth of 
temporary migrants from every nationality. 

•	 Participants from several Asian countries had the lowest wage rates overall compared with 
participants from major English-speaking countries that had the highest rates. Around three 
quarters (75-81%) of Chinese, Taiwanese and Vietnamese participants earned $17 per hour or 
less, compared with 35-41% of American, Irish and British participants.

•	 How lowest paid job found. Most participants who earned between $6 and $12 per hour found 
their job either through a friend or family member (23%) or by contacting their employer directly 
(24%). 17% found their job on an English-language site such as Gumtree, and 21% found it through 
an internet site in their own language. Three in five Koreans (59%) who earned $6 to $12 per hour 
found their job on a Korean-language website.  

•	 Weekly hours worked. Temporary migrants worked a substantial number of hours in their lowest 
paid job. 

•	 Almost three quarters (72%) of backpackers indicated that they worked 21 hours per week or more.

•	 Two thirds (64%) of international students reported that they worked between 9 and 20 hours 
each week, and a further 13% worked 21 hours or more.  

International students and backpackers were aware of the Australian minimum wage and knew they 
were being underpaid, but believed that few people on their visa can expect to receive that wage.

•	 Contrary to popular assumptions, underpaid international students and backpackers knew they 
were receiving less than the Australian minimum wage. Among those earning $15 per hour or less,

•	 Three quarters of students (73%) and backpackers (78%) knew that the minimum wage was 
higher than what they were earning. 
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•	 86% of students at vocational and English-language colleges knew the minimum wage 
was higher than what they were earning, a higher proportion than among students at 
universities (69%).

•	 Underpaid participants believed underpayment is endemic among people on their visa. At least 
86% of temporary migrants who earned $15 per hour or less believed that many, most or all 
other people on their visa are paid less than the basic national minimum wage. 

Employers widely paid temporary migrants in cash and did not provide pay slips, especially in 
food services and among Chinese workers.

•	 A substantial proportion (44%) of temporary migrants were paid in cash, and 50% reported that 
they never or rarely received pay slips.  This rose to almost three quarters of those paid $12 per 
hour or less (70% paid in cash and 74% rarely or never received pay slips). 

•	 Two in three (65%) waiters, kitchen-hands and food servers were paid in cash.

•	 Two in three (65%) Chinese participants were paid in cash, far higher than proportions of 
American and British participants (26% each).

International students, backpackers and other temporary migrants also experienced other 
indicators of exploitation and criminal forced labour.

•	 91 participants had their passport confiscated by their employer (3%) and 77 by their 
accommodation provider (2%). Most were in food services (28%) or horticulture (18%).

•	 173 participants (5%) paid an upfront ‘deposit’ for a job in Australia.   

•	 112 participants (4%) indicated that their employer required them to pay money back in cash 
after receiving their wages 

 
Conclusion

The study confirms that wage theft is endemic among international students, backpackers and other temporary 
migrants in Australia. For a substantial number of temporary migrants, it is also severe.  

This raises urgent and challenging questions for a number of actors. For government, it demands examination of 
levels of resourcing required to address the scale of non-compliance, and consideration of specialised programs 
and infrastructure to prevent and remedy wage theft among temporary migrants. Employers, franchisors and 
businesses at the peak of supply chains must employ more effective methods to detect and remedy wage theft 
in the knowledge that it is widespread within their industries in Australia. The findings also invite scrutiny of how 
certain businesses profit from wage theft and gain advantage over others that pay workers in compliance with 
Australian labour law, and how wage theft among temporary migrants may be driving wages down for all workers 
in certain industries. 

The study presents confronting data for educational institutions regarding their international students, and raises 
questions as to the support services the sector should provide.  It also indicates an urgent need for resourcing of 
legal services, community organisations and unions to provide far greater levels of support to underpaid temporary 
migrants. Finally, the findings raise challenging questions regarding the benefits that consumers may derive from 
wage theft in the form of lower-priced food, goods and services -- questions which have yet to receive sustained 
attention in Australia.
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Section I:  Introduction

The National Temporary Migrant Work Survey is the most comprehensive study on wage theft and working 
conditions of temporary migrants in Australia. Its unprecedented scope indicates the depth of non-compliance 
with Australian labour law, drawing on responses from 4,322 temporary migrants across 107 nationalities, working 
in a range of jobs in all states and territories. The report focuses in particular on wage theft2 -- employers pocketing 
a portion of temporary migrants’ wages by undercutting minimum entitlements under Australian labour law.3 

As of 2016, there were over 900,000 temporary migrants with work rights in Australia (excluding New Zealanders),4 
comprising up to 11% of the Australian labour market.5  Intensified public attention to exploitation of this 
workforce has led to numerous legislative reforms, parliamentary inquiries, and government initiatives, including 
the establishment of the Migrant Workers’ Taskforce and expanded efforts by the federal workplace regulator, the 
Fair Work Ombudsman. 

However, to date, much of the empirical research into temporary migrants’ working conditions has been qualitative 
or limited to single industries, visa categories, nationality groups or locations. As a result, service providers and 
policy makers have not had access to an evidence-based big picture of the context and extent of wage theft 
among temporary migrants nationally. Though presumptions abound, little has been known about temporary 
migrants’ knowledge of Australian labour standards or their perceptions of the labour market. Nor has data been 
available on how experiences vary for different cohorts or how the features of low paid jobs coincide for temporary 
migrants.

This study begins to fill each of these gaps. It addresses the characteristics of temporary migrants’ lowest paid job, 
rates and method of pay, working conditions, how they find low paid work, and their relevant knowledge and 
perceptions. It also reports on how these experiences and perceptions differ among different visa holders and 
within visa cohorts, as well as differences between nationality groups and temporary migrants working in different 
types of jobs. 

Most survey participants held one of the three dominant visas among temporary migrants working in Australia: 
international students who may work up to 40 hours per fortnight while their course is in session and unlimited 
hours during breaks; Working Holiday Makers – young travellers from certain countries with which Australia has 
a reciprocal relationship – who may work up to six months with any one employer during their year-long stay in 
Australia; and skilled employees working for a sponsoring employer.6 International students included participants 
studying at universities, and vocational and English language colleges. Most participants reported on recent 
experiences, with the substantial majority having arrived in Australia within 3 years of the survey.

The survey has a number of methodological limitations as discussed in the Method section below. Most 
significantly, it is not possible to know whether participants’ responses accurately reflect their experiences or 
whether this data truly represents the experiences of the cohorts to which participants belong. Though the report 
presents detailed data on the intersections between different aspects of working conditions and features of 
temporary migrant cohorts, it does not enable definitive conclusions on what causes wage theft or other forms of 

2  A second part of the survey asked participants about whether they had complained about underpayment and their reasons for not doing so. The 
findings on that part of the survey will be released in 2018 in a report on temporary migrants’ access to justice in Australia. 

3  Minimum wage rates apply to all workers in Australia regardless of migration status. 

4  Department of Immigration and Border Protection (‘DIBP’), Temporary Entrants and New Zealand Citizens in Australia: As at 30 June 2016 (2016) 3.

5  Senate Education and Employment References Committee, A National Disgrace: The Exploitation of Temporary Work Visa Holders (2016) 15.

6  At the time of the survey these temporary migrants held 457 visas.

885

885



9

exploitation.7 It does not address all forms of exploitation experienced by temporary migrants, nor does it address 
the extent to which the problems identified are experienced by other groups of vulnerable workers including 
permanent migrants and young workers. 

Nevertheless, as the most extensive and detailed survey of its kind to date, it is the broadest representation of 
temporary migrants’ own accounts of their experiences, which could not be collected at this scale through other 
methods. Information obtained directly from temporary migrants on their workplace experiences is especially 
important given that the number of officially reported complaints each year vastly under-represents the depth 
and scope of temporary migrant underpayment in Australia.8 Indeed, with notable exceptions, temporary migrants 
do not often have a voice in public debate and policy formulation concerning them. This is in part because they 
are often in Australia for short periods of time, live and work on the fringes of Australian society, are often not 
native English speakers, are young and, for many, are fearful of losing their job or jeopardising their visa if they 
speak out about working conditions. In undertaking the National Temporary Migrant Work Survey in late 2016, the 
authors sought to provide a platform for a large number of temporary migrants across the country to voice their 
experiences at work and related perspectives, in order to promote development of policies and services that are 
more responsive to their diverse experiences and needs. 

It is our hope that this research will contribute to a broader public understanding of the systemic wage theft it 
reveals among temporary migrants in Australia. The study raises a range of urgent and challenging questions. 
These include immediate concerns about the steps that government, business and educational institutions 
should take to prevent and remedy wage theft among temporary workers. This is essential both to safeguard 
the lawful entitlements of temporary migrants and also to avoid the knock-on effect of driving wages below the 
lawful minimum for other workers in industries in which temporary migrants work. For government, the findings 
demand examination of levels of resourcing required to address the scale of non-compliance, and consideration of 
specialised programs and infrastructure to prevent and remedy wage theft among temporary migrants. The study 
also raises a further set of questions around the beneficiaries of wage theft and where levers for reform may be 
found. For example, the findings invite scrutiny of how employers and businesses within supply chains profit from 
wage theft and gain advantage over others that pay workers in compliance with Australian labour law. At the least, 
this report highlights the responsibilities of employers, franchisors and businesses at the peak of supply chains to 
employ effective methods to detect wage theft in the knowledge that it is widespread. It also presents confronting 
data for educational institutions regarding their international students, and raises questions as to the support 
services those institutions should provide. Finally, the findings raise challenging questions regarding the benefits 
that consumers may derive from wage theft in the form of lower-priced food, goods and services -- questions 
which have yet to receive sustained attention in Australia.

7  For the purpose of this report, exploitation means an employer’s use of workplace practices that are coercive, criminal, or constitute serious 
breaches of Australian labour law, in order to benefit the employer.

8 The forthcoming 2018 report on temporary migrants’ access to justice in Australia will present data from the survey on the exceptionally low rates 
of complaints among participants who were underpaid.
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About the survey

The National Temporary Migrant Work Survey was an online survey conducted by Laurie Berg (UTS), Bassina 
Farbenblum (UNSW) and Stephen Clibborn (University of Sydney) between September and December 2016. It 
yielded 4,322 valid responses.9 The survey was anonymous and was open to any individual who had worked in 
Australia on a temporary visa. It was available in twelve languages in addition to English.10 Each translation was 
checked by a different native speaker of that language, however it remains possible that certain words or phrases 
may have been understood differently in different languages. 

The survey contained 32 multiple choice questions, in addition to a number of follow-up questions. A small 
number of questions allowed open answers, mostly where respondents selected “Other” among multiple choice 
options.

There were four sets of questions in the survey, on which this report is based:

1. Participants’ personal characteristics including nationality, year of arrival and gender. 

2. Features of participants’ lowest paid job in Australia, including their hourly rate of pay in that job, 
type of job, visa while in that job (and for students, name of educational institution), average weekly 
hours, method of finding the job, geographic location of that job, whether they were paid by cash or bank 
transfer and whether they received pay slips. 

3. Participants’ experience of some other indicators of exploitation, at any stage during their time in 
Australia. These include payments for the job up-front, passport confiscation, payment of cash back to an 
employer, and immigration-reporting threats.

4. Participants’ knowledge and perceptions, such as their knowledge of the minimum wage and their 
perception of the proportion of people on their visa who are underpaid.

The survey also included several questions on participants’ experience in Australia generally, as well as their access 
to remedies for underpayment, which will be covered in a future report.

There were two reasons why questions on features of employment focused on participants’ lowest paid job. First, it 
was necessary to confine questions about different aspects of employment to a single job in order to analyse the 
extent to which those factors coincide under different employment circumstances.  Second,  the survey focused on 
participants’ lowest paid job (as opposed to any job) in order to enable analysis of the largest possible dataset on 
features of poorly paid jobs in which temporary migrants work, and the factors that coincide with underpayment. 
As a result, the survey presents participants’ worst experiences in Australia and does not capture participants’ other 
experiences which might have been more positive for some.

 
 

 

9  All analysis in this report includes valid responses only and has been conducted using SPSS V23 and V24. 

10  The survey was available in Arabic, Bahasa Indonesia, Chinese (Traditional), Chinese (Simplified), French, German, Italian, Japanese, Korean, Nepali, 
Spanish and Vietnamese.
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Method

The survey was publicly available on a website hosted by the University of Sydney.11 Before commencing the 
survey, participants were provided with information about the survey and how their data would be used to which 
they could notify consent through their participation.12 Participants were free to stop the survey at any time. As 
some participants exited the survey at different points before the end, the number of respondents varied between 
questions. In addition, some follow-up questions were only shown to participants who selected particular responses. 
The number of valid responses for each analysis is set out in Annex 3.

After completing the survey, participants were invited to enter a separate prize draw to win a $500 voucher or one of 
ten $100 vouchers from Amazon.com. They were asked for their phone number for the purpose of advising winners 
of the prizes. As these two components were separate there was no way to connect the phone number provided in 
the prize survey with answers provided to the temporary work survey which remained strictly anonymous.

Participants were recruited through various channels including emails, social media, websites and flyers/posters 
at various locations and events. Social media recruitment included regular posting on a range of nationality-
based, location-based, visa category-based and other Facebook groups, as well as a dedicated Facebook page for 
the survey. Email distribution was conducted through a range of organisations, educational institutions, unions, 
consulates and individuals throughout Australia (see Acknowledgements). The survey also received coverage, with 
a link, via a number of news outlets.

The survey has a number of methodological limitations. Because the survey was anonymous it is not possible to 
know whether any participant completed the survey more than once from different devices.  It is also not possible 
to verify the accuracy of information provided by participants. However, there were not strong incentives for 
participants to provide inaccurate information or to repeat the survey multiple times; if this occurred it is likely to 
have involved only a small number of participants. 

A further limitation may have arisen from a key method of distribution of the survey. Heavy reliance on promotion 
through social media may have contributed to underrepresentation of temporary migrants who are less likely to 
access Australia-based social media groups or are less networked in Australia in general. This includes seasonal 
workers, asylum seekers on Bridging visas and unauthorised workers (for instance on tourist visas). However it is 
also possible that these groups did not participate for other reasons such as lack of trust or greater fear of negative 
consequences of participation, despite the assurance of anonymity. The authors sought to mitigate potential lack 
of trust through safeguarding participants’ anonymity. Concerns about weak English-language skills were mitigated 
by translating the survey into twelve languages commonly spoken by temporary migrants in Australia, though this 
did not cover all languages spoken by potential participants. 

It is also possible that more of those who were willing to participate were temporary migrants who had a desire to 
share information on poor workplace experiences. The authors sought to limit this possibility by offering  a number 
of substantial prizes to create a different incentive for participation among a broader group. At the same time, it is 
possible that the participants earning lower wages were more likely than higher income earners to be motivated 
to complete the survey by the possibility of receiving prizes. Finally, there was an over-representation among 
participants of international students at UNSW (and to a lesser degree UTS). This is likely to be a result of particularly 
effective institutional survey dissemination and potentially greater participant trust in or identification with the 
authors because of their affiliation with those institutions. 

Taking these considerations into account, the authors determined that the survey and selected distribution 
methods remained the most effective way to access large numbers of diverse temporary migrants within 
populations that have historically been difficult to reach.

11  The survey was provided on the Qualtrics platform.

12  Ethics approval for this research was obtained from UTS Human Research Ethics Committee (ETH 16-0381) which was shared with UNSW Human 
Research Ethics and Compliance and University of Sydney Human Research Ethics Committee.
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Section II: Demographic profile of survey participants

The survey was undertaken by 4,322 participants who indicated that they had worked in Australia on a temporary 
visa. Participants were asked their gender, nationality and year of arrival in Australia. They were also asked which 
visa they held while working in their lowest paid job in Australia. Those who indicated they were students were 
also asked to identify the educational institution where they were studying at that time. As this Section reflects, 
the overwhelming majority of participants were international students and Working Holiday Makers in their lowest 
paid job, and they arrived fairly recently in Australia. Participants came from 107 countries across every region of the 
world. 

Visa cohorts

As indicated in Figure 1, the majority (55%) of participants indicated that they were international students while 
working in their lowest paid job in Australia, followed by around a third (33%) who indicated they were Working 
Holiday Makers (backpackers). These included Working Holiday visa holders (subclass 417) and Work and Holiday 
visa holders (subclass 462). The large proportions of international students and Working Holiday Makers is broadly 
consistent with the predominance of these groups among temporary migrants in Australia generally. However, 
among survey participants there was a higher proportion of Working Holiday Makers compared with international 
students than there is in Australia generally. Survey participants included 3 Working Holiday Makers to every 5 
students, while national stock figures in 2015-16 indicate around 1 Working Holiday Maker to every 4 students.13 

Seven per cent of participants held employer-sponsored Temporary Work Skilled (subclass 457) visas.14 This 
proportion is substantially lower than the proportion of 457 visa holders among temporary migrants nationally.15 
For this reason and others, we have excluded 457 visa holders from some of the analyses that follow in this report, 
as indicated in those sections.

The remaining 5% of survey participants held tourist visas without work rights and a range of other temporary 
visas (including the Temporary Graduate visa available to certain international students at the conclusion of their 
studies). 

 

13 The number of Working Holiday Makers (combined subclass 417 and 462 visa holders) in Australia on 30 June 2015 was 143,918, with 137,376 on 30 
June 2016: DIBP, Working Holiday Maker Visa Programme Report (30 June 2016) 34. The number of student visa holders in Australia on 30 June 2015 
was 374,564; with 401,423 on 30 June 2016: DIBP, Student Visa and Temporary Graduate Visa Programme Trends (30 June 2016) 44.

14 On 18 April 2017, the federal Government announced the abolition of the Temporary Work (Skilled) (subclass 457) visa and its replacement with a 
new Temporary Skill Shortage visa.

15 The number of 457 visa holders in Australia on 30 June 2016 was 170,590, with 188,000 on 30 June 2015: DIBP, Temporary Entrants and New Zealand 
Citizens in Australia on 30 June 2016 (2016) 2. 
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Figure 1. Visa held by participants during their lowest paid job

457 Visa
7%

Other
4%

Tourist Visa
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Working  
Holiday Visa

33%

Student Visa
55%

 
 

Table 1. Number of participants in each visa category 

 

Visa category Number of  
survey participants

Proportion of 
 survey participants

Student visas16 2,392 55%

Working Holiday Makers

(Working Holiday (417) visa and 

Work and Holiday (462) visa)

1,440 33%

Skilled temporary work visa (457 visa) 301 7%

Tourist visa 34 1%

Other17 155 4%

Total 4,322 100%

16  Participants who indicated that they held a student visa may have held a secondary visa, as partners of international students and not themselves 
enrolled in an educational course in Australia.

17  These included the Temporary Graduate (subclass 485) visa, Occupational Trainee (subclass 442) visa, Partner (subclasses 820 or 309) visas, Prospective 
Marriage (subclass 300) visa, Temporary Work (International Relations) (subclass 403) visa, Special Program visa for the seasonal worker programme 
(subclass 416), Skilled Independent (subclass 189) visa, Australian Diplomatic (subclass 995) visa, Religious Worker (subclass 428) visa, Parent (subclass 
103) visa, Temporary Protection (subclass 785) visa, and Special Category (subclass 444) visa for New Zealand citizens. 
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Students’ educational institution

Those participants who indicated that they held a student visa while working in their lowest paid job were asked 
the name of their educational institution at that time. Their open responses were coded as either universities or 
non-tertiary colleges. Colleges include vocational institutions (VET) and English language colleges (ELICOS).  

Among international students, three quarters (77%) indicated that they were enrolled at a university while working 
in their lowest paid job, as shown in Figure 2. They were primarily studying at universities in New South Wales, with 
738 who were students at UNSW and 314 who were students at UTS when working in their lowest paid job. 

One quarter of international students (23%) were studying at vocational or English language colleges.  In contrast 
to a number of universities and individual faculties, no colleges agreed to the authors’ request to distribute the 
survey to their students.  As a result, these students were more difficult to reach and were likely made aware of the 
survey through social media and other social or community contacts.

The proportion of university students to college students was substantially higher than the national figures, 
which indicate there is a larger proportion of international student enrolments in college courses compared with 
university courses.18 Nevertheless, the survey data on work experiences of 523 college students is by far the largest 
sample of data from this student body which is notoriously difficult to reach, and which was not covered by the 
two previous large-scale studies on working conditions of international students in Australia, which included only 
university students.19 

Figure 2. International student participants’ type of educational institution

 
 
 
 

College
23% (523)

University
77% (1705)

18  In 2016, 43% of international student enrolments were at universities, 47% were at VET or ELICOS institutions and the rest were at secondary 
schools or non-award students: Department of Education and Training, End of Year Summary of International Student Enrolment Data - Australia - 
2016 (December 2016). National figures may not, however, reflect absolute numbers of students as college students may enrol in multiple courses, 
which university students would be less likely to do.

19  Chris Nyland, Helen Forbes Mewett, Simon Marginson, Gaby Ramia, Erlenawati Sawir and Sharon Smith, ‘International Student-workers in Australia:  
A new vulnerable workforce’ (2009) 22(1) Journal of Education and Work 1; Stephen Clibborn, ‘7-Eleven: Amnesty Must Apply To All Exploited Workers’ 
The Sydney Morning Herald, 9 September 2015.
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Year of arrival

The vast majority of survey participants arrived in Australia relatively recently, with 69% having arrived since 2014 
and 85% since 2012 (Figure 3). Participants’ experiences, therefore, likely broadly reflect current conditions, although 
there may have been some changes in recent years. Since former temporary migrants may have undertaken the 
survey after returning home, data is not available on period of time spent in Australia at the time of their lowest 
paid job or overall. 

Figure 3. Participants’ year of arrival in Australia

31%

23%

15%

9%

7%

3%2%2%2%
1% 1%1%0%0%0%0%1%
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The survey data on work experiences of 
523 vocational and English-language 
college students is the largest sample 
ever collected from this group.
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Nationality

Survey participants were nationals of 107 countries,20 across every region of the world. Almost half (47%) were from 
countries in Asia, including 15% who were Chinese nationals (including Hong Kong) (Figure 4).  

Figure 4. Top 15 nationalities of participants
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Among the 1,174 Working Holiday Maker participants who provided their nationality, the five nationalities with the 
most participants were South Korea (16%), Germany (13%), United Kingdom (UK) (12%), Ireland (10%) and France 
(8%) (Figure 5).  The predominant nationalities broadly reflected nationality trends among Working Holiday Makers 
in Australia in recent years.21

20  Participants were asked their nationality at the end of the survey and only 75% of participants answered this question. The nationalities of the 
remaining 25% of participants are unknown. Among participants who answered this question, nationalities at the time of the survey included (in 
descending order of number of participants): China (including Hong Kong), South Korea, United Kingdom, Germany, Brazil, India, Ireland, United 
States of America, France, Colombia, Taiwan, Italy, Indonesia, Vietnam, Malaysia, Japan, the Philippines, Canada, Pakistan, Spain, Nepal, Sweden, 
Bangladesh, Iran, Chile, Denmark, Estonia, Australia, Belgium, Singapore, Mexico, Thailand, Sri Lanka, Russia, Venezuela, Nigeria, Mauritius, Portugal, 
Jordan, Turkey, Argentina, Afghanistan, Ecuador, Finland, Kenya, Peru, Poland, Czech Republic, Slovakia, South Africa, Bhutan, Bulgaria, Cyprus, Fiji, 
Greece, Lebanon, Mongolia, Myanmar, Norway, Switzerland, Zimbabwe, Austria, Cambodia, Hungary, Macedonia, Namibia, North Korea, Saudi 
Arabia, Somalia, Sudan, Syria, Uruguay, Albania, Andorra, Angola, Azerbaijan, Bahamas, Barbados, Benin, Bolivia, Cameroon, Cape Verde Islands, 
Costa Rica, Croatia, Cuba, Dominican Republic, Eritrea, Ethiopia, the Gambia, Ghana, Honduras, Iraq, Jamaica, Kazakhstan, Malta, Montenegro, Papua 
New Guinea, Rwanda, Serbia, Swaziland, Tanzania, Tunisia, Uganda, Ukraine, and Zambia.

21  In both 2014-15 and 2015-16, the top five countries for combined Working Holiday Makers in Australia (both 417 visa holders and 462 visa holders) 
were the UK, Taiwan, South Korea, France and Germany: DIBP, Working Holiday Maker Visa Programme Report (30 June 2016) 32.
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Figure 5. Top 10 nationalities of Working Holiday Maker participants
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As illustrated in Figure 6, international students who were studying at a university were predominantly from 
Asian countries, including a third of participants (32%) who were Chinese nationals. In contrast, almost half of 
international student participants who were studying at a private college were from either Brazil (26%) or Colombia 
(21%), followed by smaller numbers from a range of other countries including South Korea (6%), China (4%) and the 
Philippines (4%) (see Figure 7). 

The top five nationalities of university student participants broadly reflects national data on the nationalities with 
the greatest number of enrolments of international students at universities in 2016.22 The top 10 nationalities 
of college student participants reflected a combination of the five nationalities with the greatest number of 
enrolments in vocational (VET) courses,23 and English language (ELICOS) courses nationally.24 However, it appears 
that Indian and Chinese college students were likely underrepresented among survey participants.

22   The top five nationalities of university student enrolments in 2016 were China, India, Nepal, Malaysia and Vietnam: Department of Education and 
Training, International Student Year to Date Enrolment Data 2016 (December 2016) 5.

23   The top five nationalities of VET enrolments in 2016 were India, Korea, Thailand, China and Brazil: Ibid 6.

24  The top five nationalities of ELICOS student enrolments in December 2016 were China, Brazil, Thailand, Colombia and Korea: Ibid 4.

Survey participants were nationals  
of 107 countries. 
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Figure 6. Top 10 nationalities of international student participants studying at a university
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Figure 7. Top 10 nationalities of international student participants studying at a college
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Participants who held their lowest paid job on a 457 visa were nationals of a range of countries across different 
global regions. The top five nationalities, accounting for 40% of participants, were high-income OECD states: the 
United States (US) (9%), Ireland (8%), France (8%), Germany (8%) and the UK (7%) (Figure 8).

Nationalities that accounted for between 4% and 9% of participants included most of the top nationalities of 457 
visa holders nationally in recent years. However, Indian 457 visa holders appear substantially underrepresented, as 
were Chinese and UK nationals to a lesser degree.25

25   The top five citizenship countries for 457 visa holders in Australia at 31 December in both 2015 and 2016 were India, the UK, China, the Philippines 
and Ireland: DIBP, Temporary Entrants in Australia At 31 December 2016 2; DIBP, Temporary Entrants in Australia At 31 December 2015 2.
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Figure 8. Top 10 nationalities of 457 visa holder participants 
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Gender

A majority of participants (60%) were female. Eighteen participants indicated that their gender was other than male 
or female. 
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Section III: Characteristics of low paid jobs undertaken by 
temporary migrants

Because participants are likely to have worked in more than one job in Australia, a portion of the survey related 
specifically to participants’ lowest paid job in Australia. This provides information on some of the poorest working 
conditions for temporary migrants as well as an opportunity to analyse the features of those poorly paid jobs and 
the factors that may correlate with underpayment. 

This Section presents the industry, location and hours worked in participants’ lowest paid jobs. Sections IV, V and VII 
contain further analysis of participants’ pay and working conditions in those jobs and how they found those jobs.

 
Industry / job

Participants were asked to identify their lowest paid job. The survey presented participants with a number of simply 
described jobs commonly undertaken by temporary migrants as well an option for an open response for other 
jobs. Open responses were back-coded to existing categories or gathered into additional categories. This approach 
was adopted over formal industry and job classifications, or formal classifications in industrial Awards, to enable 
participants to better understand and accurately respond to the question, across 13 languages. As a result, the job 
descriptions are not legal terms or terms of art, and are assumed to have their meaning in everyday language. 

As illustrated in Figure 9, two in five participants (38%) indicated that their lowest paid job was in food services as 
waiters, kitchen hands or food servers. This was a far greater proportion than for any other industry, with around 
one in ten participants working in professional services (11%), horticulture (as vegetable or fruit pickers or packers 
or farm workers) (9%), cleaning (9%), or retail (as shop assistants or in sales) (8%), and a smaller proportion across a 
range of other industries. 

Annex 1 contains a disaggregation of the top 3 jobs for the top 6 nationalities (Figure 41), as well as a further 
disaggregation for students and Working Holiday Makers (Figures 42 and 43).  These charts reveal the food services 
industry strongly predominated as the lowest paid job regardless of nationality, featuring as the top job across four 
of the six top nationalities (China, South Korea, Brazil and India) and the second most prevalent job for the other 
two (UK and Germany).  For students, it was the top job by far for all of the top six nationalities.  For Working Holiday 
Makers, it was the top job for South Koreans and second for UK nationals and Germans. Working Holiday Makers 
from the UK and Germany predominantly worked in their lowest paid job in horticulture, most likely because it is 
one of the industries that qualifies for a second year Working Holiday visa after 88 days of verified work.

 

 

Two in five participants indicated 
that their lowest paid job was in food 
services as waiters, kitchen hands or 
food servers.
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Figure 9. Participants’ lowest paid job 
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Location

Participants worked in every state and territory across Australia, however the majority (57%) had undertaken 
their lowest paid job in New South Wales (Figure 10). This was followed by 17% in Victoria, 12% in Queensland 
and the remainder spread across the five remaining states and territories. Figure 44 in Annex 1 contains a further 
breakdown of the top three industries in which participants held their lowest paid job for each state. It is likely that 
NSW-based jobs are substantially over-represented among survey participants compared with the geographic 
distribution of temporary migrant workers nationally. However, the extent of the difference is unknown in the 
absence of reliable data on the location of temporary migrants’ work in Australia. Because of this discrepancy 
and the small number of participants from some states, we did not analyse the intersection between geographic 
location and labour conditions. 
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Figure 10. State/territory in which participants worked in their lowest paid job 
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Weekly hours

Participants were asked how many hours they worked in an average week in their lowest paid job. For a substantial 
majority of temporary migrants, their worst paid job was not full-time employment (Figure 11). However, the 
overwhelming majority of temporary migrants worked a substantial number of hours in their lowest paid jobs. 
Almost two in five (37%) worked 21 hours per week or more and a further 45% worked between 9 and 20 hours per 
week. Less than one in five (18%) worked 8 hours or less per week.

Figure 11. Average hours worked per week in participants’ lowest paid job 

8 hours or less 9-15 hours 16-20 hours 21 or more hours

18%

23% 22%

37%

These figures did not differ substantially based on participants’ hourly wage (see Figure 45, Annex 1). However 
there was a substantial difference between the reported work patterns of international students and Working 
Holiday Makers, as reflected in Figure 12. This indicates that Working Holiday Makers worked substantially more 
hours in an average week in their lowest paid job than international students. Almost three quarters (72%) of 
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Working Holiday Makers indicated that they worked 21 hours per week or more. In contrast, two thirds (64%) of 
international students reported that they worked between 9 and 20 hours each week, with only 13% reporting 
that they worked 21 hours per week or more. In addition, international students at vocational or English-language 
colleges worked more hours than their university counterparts (Figure 13), with 64% of college students reporting 
they worked 16 hours or more per week, compared with 40% of university students.  

A second important difference between university and college students concerned the number who reported 
working more than 20 hours in an average week in their lowest paid job. As international students are only 
permitted to work a maximum of 40 hours per fortnight as a condition of their visa, working a greater number of 
hours would breach their visa conditions and constitute “unauthorised work”.  

A quarter (24%) of college students indicated that they worked more than 20 hours in an average week, compared 
with only 10% of university students (Figure 13). However it is possible that these figures under-represent the true 
proportion of international students in both groups, because some students may not have disclosed work in excess 
of 20 hours per week for fear of immigration consequences, despite the anonymity of the survey.26

At the same time, not all students who worked an average of 20 hours per week would have engaged in 
unauthorised work. If the work had been undertaken when the student’s studies were not in session the 40 hour 
restriction would not have applied. In addition, the 40 hour per fortnight restriction would not have applied to 
university participants who held a postgraduate student visa. 

Further analysis of the lowest paid jobs and wage rates of unauthorised workers is set out in Section IX (including 
international students who worked more than 20 hours per week and participants who worked while on a tourist 
visa).

Figure 12. Average hours worked per week in participants’ lowest paid job, comparing visa categories

Working holiday makers 10% 10% 9% 72%

Student visa 23% 32% 32% 13%

   8 hours or less       9-15 hours       16-20 hours       21 or more hours

Figure 13. Average hours worked per week in international students’ lowest paid job, comparing college and university students 

 
 
 
 

College 17% 19% 40% 24%

University 25% 36% 30% 10%

   8 hours or less       9-15 hours       16-20 hours       21 or more hours

26  Researchers of international student vulnerabilities have found that students may under-report excess work amounting to a visa breach even in 
anonymous surveys: Simon Marginson et al, International Student Security (2010).
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Section IV: Underpayment among different groups  
of temporary migrants

Participants were asked how much they were paid per hour in their lowest paid job. Figure 14 indicates participants’ 
hourly wages grouped into several wage bands for ease of description. 

Almost a third (30%) of participants earned $12 per hour or less. At least 46% earned $15 per hour or less. 

How far below the legal wage were temporary migrants paid?

It is difficult to determine precisely how far these wages fell short of the minimum wage to which 
these workers were entitled. Between 2014 and 2016 (when 69% of participants worked in Australia), 
the statutory minimum wage in Australia for an adult was between $16.87 and $17.70 per hour. 
However, these wage levels understate most temporary migrants’ entitlements since the vast majority 
of international students and Working Holiday Makers work as casual workers. Casual positions attract 
a 25% loading in lieu of regular hours, paid leave and other entitlements. Therefore, at the time of the 
survey most temporary migrants were entitled to at least $22.13 per hour as casual workers. Indeed, 
this does not take into account further increases to which they were likely entitled such as penalty rates 
or allowances under relevant Awards or other enterprise agreements. Examples of these are set out in 
Table 2 below, which indicates standard hourly rates as well as Saturday penalty rates at the time of the 
survey, for a casual worker who is 21 years and over working during the day in each of four jobs in which 
temporary migrants commonly work. 

Table 2.  Sample minimum hourly wage rates for a casual worker who was 21 years or over at time of survey27

 
 

Job Relevant Award Standard  
hourly rate

Saturday  
penalty rate

Fast food employee 
(Level 1)

Fast Food Industry 
Award 2010 $24.30 $29.16

Fruit picker Horticulture  
Award 2010 $22.13 N/A

Office cleaner working 
for a contract cleaning 
business (CSE Level 1)

Cleaning Services  
Award 2010 $23.64 $33.09

Shop assistant (Retail 
employee Level 1)

General Retail Industry 
Award 2010 $24.30 $26.24

At the time of the survey, a temporary migrant who was a casual fast food server earning $12 per 
hour, working 9 hours until 6pm on a weekday and 9 hours on a Saturday each week for six months 
would have been underpaid more than $6,890.

27  For further details on penalty rates, including for evening and night time work and work on a Sunday, see the Fair Work Ombudsman’s Pay 
Calculator at https://calculate.fairwork.gov.au/findyouraward.
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The results in this Section do not include participants on skilled 457 visas because they typically hold salaried 
positions rather than receiving hourly rates. Employer sponsors of 457 visa holders are required to meet a minimum 
income level, known as the Temporary Skilled Migration Income Threshold (TSMIT), which was $53,900 at the time 
of survey. Sponsors must also provide evidence that the salary is in accordance with market rates for the position. 
Although reports of underpayment of 457 visa holders are not uncommon, as Figure 15 below reveals, they were 
overall far more likely to work in a higher wage bracket than other temporary visa holders and inclusion of their 
data would mask the extent of underpayment of other temporary migrants.  

Figure 14. Hourly wage rates in participants’ lowest paid job (excluding 457 visa holders)

$0-5 $6-10 $10-12 $15-17$13-15 $18+

3%

10%

17%

15%
16%

38%

Almost a third (30%) of participants 
earned $12 per hour or less. At least  
46% earned $15 per hour or less. 

-
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Wage rates by visa category

A quarter (25%) of all international students earned $12 per hour or less in their lowest paid job. 

A third (32%) of all Working Holiday Makers earned $12 per hour or less in their lowest paid job. 

A third (32%) of unauthorised workers on tourist visas earned $10 per hour or less in their lowest paid job (Figure 
15).

University students did not earn substantially higher wages than students at vocational and English language 
colleges (Figure 16). Forty nine per cent of college students earned $15 per hour or less, compared with 42% of 
university students, however 7% of college students earned $10 per hour or less, compared with 13% of university 
students.  

However, students who worked 21 hours or more per week earned substantially lower wages than other students 
(Figure 17). These students potentially worked in breach of their visa conditions (see discussion under Weekly Hours 
in Section III and in Section IX on Unauthorised Work). Among all students who worked 21 hours per week or more, 
45% earned $12 per hour or less - almost double the proportion within the general student population (25%). 
Almost a fifth (18%) earned $10 per hour or less, compared with 11% of students overall.

 

University students did not earn 
substantially higher wages than 
students at vocational and English 
language colleges.
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Figure 15. Hourly wage rates in participants lowest paid job, comparing top 5 visa categories

Temporary graduate visa 20% 13% 13% 47%7%

Tourist visa 3% 6% 19% 39%19%13%

working holiday makers 16% 14% 13% 41%10%6%

Student visa 14% 18% 21% 35%10%

457 visa 8% 5% 6% 76%4%

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+  

Figure 16. Hourly wage rates in participants’ lowest paid job, comparing university and college students

University 12% 17% 23% 35%12%

College 21% 21% 14% 37%7%

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+

 
Figure 17. Hourly wage rates in participants’ lowest paid job for students working 21 hours or more per week

27% 19% 15% 22%17%

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+
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Wage rates by nationality

The most striking disparity between wages earned by participants of different nationalities was in the proportion 
of participants earning wages approaching the minimum casual hourly rate, as shown in Figure 18. Predominantly 
English-speaking countries (US, UK and Ireland) had the highest proportions of temporary migrants earning more 
than $17 per hour (65% of temporary migrants from the US, 62% from Ireland, and 59% from the UK). By contrast, 
several non-English speaking Asian countries had the lowest proportions of workers earning this wage rate (19% of 
Chinese temporary migrants, 21% of Taiwanese and 25% of Vietnamese).  

Amongst those who were paid $17 per hour or less, wage patterns varied between nationalities. There were few 
clear discernible trends concerning the extent of underpayment and it is difficult to interpret these differences 
given the multiple visa classes within these cohorts. However, it is clear from Figure 18 that serious underpayment 
is not confined to any particular nationality or region, with at least a fifth of participants from every nationality 
earning $12 per hour or less. 

At least a fifth of participants from 
every nationality earned $12 per hour 
or less.
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Figure 18. Hourly wage rates in participants’ lowest paid job, comparing the top 15 nationalities (excluding 457 visa holders)

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+

10% 18% 19% 42%11%

26% 16% 6% 42%7%3%

13% 7% 6% 62%6%6%

6% 15% 38% 19%21%

12% 11% 33% 25%15%4%

18% 14% 10% 49%6%

14% 16% 11% 36%15%7%

28% 30% 9% 26%6%

14% 14% 33% 21%13%4%

22% 20% 5% 48%8%

20% 17% 22% 35%5%

9% 10% 4% 65%7%4%

10% 9% 5% 59%10%7%

China (incl Hong Kong)

South Korea

UK

Germany

Brazil

India

Ireland

USA

France

Colombia

Taiwan

Italy

Indonesia

Vietnam

Malaysia

21% 23% 19% 30%6%

9% 21% 24% 32%15%

• • • • • 
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Wage rates by industry / job

Across at least 12 types of jobs in which temporary migrants commonly work, a substantial number of participants 
were paid well below minimum wage (Figure 19). This is the case regardless of whether the legal minimum is 
calculated at the national absolute minimum ($17.70 at the time of the survey), the absolute minimum rate for 
casual workers ($22.13 at the time of the survey), or the higher Award wages in various industries, indicated by the 
examples in Table 2.

Within the food services industry - in which the largest proportion of participants worked - over a quarter (28%) 
earned $12 per hour or less, and half (49%) earned $15 per hour or less. Among fruit and vegetable pickers, packers 
and farm workers, almost one in seven participants (15%) earned $5 per hour or less and almost a third (31%) 
earned $10 per hour or less.

Those who worked as cleaners and in retail also reported particularly low rates of pay. Among cleaners, over half 
(55%) received $15 per hour or less. Among participants who worked in retail, over a third (36%) received $15 per 
hour or less. 

Although fewer participants worked in convenience stores/petrol stations and car washes, those who did reported 
especially low rates of pay, with a fifth of participants in both industries earning $10 per hour or less (19% and 
20% respectively). Among the 66 participants who worked as a convenience store or petrol station attendant, the 
overwhelming majority (82%) were paid $17 per hour or less. Among the 15 participants who worked at a car wash, 
87% were paid $17 per hour or less and two fifths (40%) were paid $12 per hour or less.  

Across at least 12 types of jobs in which 
temporary migrants commonly work, 
a substantial number of participants 
were paid well below minimum wage.
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Figure 19. Hourly wage rates in participants’ lowest paid job, comparing types of jobs (excluding 457 visa holders)

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+

17% 21% 25% 26%10%Waiter / kitchen hand /  
food server

23% 7% 65%4%Construction /  
building worker

12% 12% 24% 40%11%Shop assistant /  
retail job / sales

18% 7% 29% 43%4%Removals, delivery, taxi

12% 10% 11% 37%16%15%Fruit / vegetable picker or  
packer or farm worker

12% 9% 42% 18%17%Convenience store /  
petrol station attendant

20% 33% 13% 13%20%Car wash

12% 9% 18% 50%9%3%Meat or poultry worker

19% 5% 5% 64%4%3%Factory worker

29% 14% 50%7%Child care

24% 26% 11% 33%Cleaner 4%

Hospitality and tourism 9% 22% 11% 51%7%

• • • • • 
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Wage rates by gender

A slightly higher proportion of male participants (44%) earned $18 or more per hour compared with female 
participants (39%), however wages were otherwise fairly similar across both genders (Figure 20).  

Figure 20. Hourly wage rates in participants’ lowest paid job, comparing male and female participants

Female 15% 16% 17% 39%11%3%

Male 14% 15% 17% 44%8%2%

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+

Among fruit pickers and farm workers, 
almost one in seven earned $5 per hour 
or less and a third earned $10 per hour 
or less.

• • • • • 
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Section V: How temporary migrants find low paid jobs

The survey sought to identify how those participants who were paid particularly low rates in their lowest paid job 
found that job. As shown in Figure 21, among temporary migrants who earned between $6 and $12 per hour, close 
to a quarter (23%) found their job through a friend or family member.  A further quarter of participants (24%) did so 
by contacting their employer directly, and 17% found their job on an English-language website such as Gumtree. 

One in five participants (21%) who earned $6 to $12 per hour found their lowest paid job through an internet site 
in their own language. Korean nationals were most likely to find their job through this method, with 59% having 
done so.  This was followed by almost half of Japanese nationals (48%), a third of Chinese nationals (33%), a third of 
Taiwanese nationals (32%) and a tenth of Vietnamese nationals (10%) (Figure 22).  

Annex 2 contains further data on how temporary workers of different nationalities found jobs paying $12 per hour 
or less (Figure 46).

Figure 21. How participants earning $6-12 per hour found their lowest paid job

I contacted employer directly

A friend or family member

Internet site in my own language

Internet: English language site (eg Gumtree)

An agent in Australia

Advertisement in newspaper

An agent in my home country

Employer contacted me

Other

24%

23%

21%

17%

4%

3%

1%

2%

5%

 

Figure 22. Proportion of participants in each nationality who were paid $12 per hour or less and who found their lowest paid 
job through a website in their own language, for nationalities with at least 10% of participants finding their job in this way

South Korea

Japan

China (incl Hong Kong)

Taiwan

Vietnam

59%

48%

33%

32%

10%

--• • -

-
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Section VI: Temporary migrants’ perceptions of the minimum wage 
in Australia and prevalence of underpayment among peers

There are a number of widely held assumptions concerning why temporary migrants may accept unlawfully low 
wages. One view is that temporary migrants are not aware that they are being underpaid. Another is that they 
doubt that higher paying jobs are available to them and perceive that most temporary migrants in their situation 
are underpaid. This Section presents data from survey participants that relates to each theory.

Temporary migrants’ perception of the minimum wage in Australia

In order to obtain a rough indication of the extent to which particularly low paid temporary migrants are aware 
that they are being underpaid, the survey asked participants what they believed was the minimum legal hourly 
wage for their lowest paid job. Figure 23 presents data on the extent to which those who earned $15 or less per 
hour in their lowest paid job knew that the minimum wage was $16 per hour or higher. Because of the complexity 
of labour laws in Australia (see Section IV above), it was not practicable to determine participants’ precise minimum 
entitlements at the time of their lowest paid job or to compare their perception of minimum wage to their actual 
entitlements.  The graphs in this Section therefore do not capture survey participants’ knowledge about their 
actual entitlements which were likely substantially higher than $16 per hour, and the extent to which they were 
underpaid.28

The vast majority of temporary migrants who earned $15 or less in their lowest paid job knew that the minimum 
wage was higher (Figure 23). This included around three quarters of international students (73%) and Working 
Holiday Makers (78%). 

Perhaps counter-intuitively, among international students earning $15 per hour or less, 86% of those at vocational 
and English-language colleges were aware that the minimum wage was at least $16 per hour, compared with only 
69% of those at universities (Figure 24).

Figure 23. Participants earning $15 per hour or less who knew the minimum wage in Australia is $16 per hour or more, 
comparing visa classes

Working holiday makers

Student visa

Tourist visa

78%

73%

50%
 

Figure 24. Proportion of college and university student participants earning $15 per hour or less who knew the minimum 
wage in Australia is $16 per hour or more

College

University

86%

69%

28  This data also likely underrepresents the proportion of temporary migrants who knew they were underpaid. It does not capture those who were 
paid less than $15 per hour and estimated the minimum wage at a rate higher than they were paid but less than $16 per hour. 
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Nationality groups varied in their level of awareness that the Australian minimum wage is $16 per hour or higher. 
However, there are no discernible trends in relation to geographic region or between native English speakers and 
others regarding perceptions of the minimum wage (Figure 25). 

Figure 25. Among participants in each nationality earning $15 per hour or less, proportion who knew the minimum wage 
in Australia is $16 or more 

 
 
 
 
 
 
 

China (incl Hong Kong)

South Korea

Germany

Taiwan

India

UK

Colombia

Vietnam

France 

Brazil

63%

95%

63%

85%

85%

74%

71%

93%

66%

91%
 

Temporary migrants’ perception of prevailing wages for migrants on their visa

This Section contains data on the extent to which participants who received particularly low wages perceived 
broad underpayment among other temporary migrants on their visa. After being asked to provide their estimate 
of the minimum wage, survey participants were told that the national minimum wage at the time of the survey 
was at least $17.70 per hour, although they were likely entitled to more (given the casual loading and rates in an 
applicable Award). They were then asked to estimate the proportion of people on their visa who were paid less 
than $17.70 per hour. 

At least two thirds (64%) of participants perceived that many, most or all other people on their visa are paid less 
than $17.70 per hour. 

But the perceived extent of underpayment increased among lower paid temporary migrants (Figure 26). At least 
86% of temporary migrants who earned $15 per hour or less in their lowest paid job believed that many, most or 
all other people on their visa are paid less than $17.70 per hour. This suggests a perception of a labour market in 
which unlawfully low wage levels heavily predominate. Put differently, it suggests that although most temporary 
migrants are aware of the approximate statutory minimum wage, they believe that few temporary migrants on 
their visa can expect to receive that wage.  
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Figure 26. Responses of participants to the question: ‘What proportion of temporary visa holders on your visa do you think 
are paid less than $17.70/hour’, comparing wage rates (excluding 457 visa holders)

Workers earning  
$15-17/hr 8% 22% 48% 23%

Workers earning  
$18+/hr 3% 16% 45% 36%

Workers earning  
$0-15/hr 12% 36% 38% 15%

   All or almost all          Most         Many          Some/almost none/none

The vast majority of international students (86%) and Working Holiday Makers (84%) believed many, most or almost 
all migrants on their visa are paid less than $17.70 per hour (Figure 27).

Perceptions about the prevalence of underpayment varied between nationalities, although certain Asian 
nationalities perceived underpayment as particularly widespread (Figure 28). Among Chinese and Korean 
participants, for example, 91% believed that many, most or almost all people on their visa were paid less than 
$17.70 per hour. 

Figure 27. Responses of international student and Working Holiday Maker participants earning $15/hour or less to the 
question: ‘What proportion of temporary visa holders on your visa do you think are paid less than $17.70/hour?’

Holday working makers 8% 32% 44% 16%

Student visa 14% 38% 34% 14%

   All or almost all          Most         Many          Some/almost none/none

The vast majority of temporary 
migrants who earned $15 or less in 
their lowest paid job knew that the 
minimum wage was higher.

• • • 

• • • 
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Figure 28. Responses of participants earning $15/hour or less to the question: ‘What proportion of temporary visa holders 
on your visa do you think are paid less than $17.70/hour’, in different nationalities (excluding 457 visa holders)

Vietnam 15% 38% 32% 15%

India 17% 36% 35% 12%

South Korea 13% 45% 33% 9%

Indonesia 10% 49% 22% 20%

UK 11% 28% 40% 21%

Germany 4% 20% 55% 21%

Colombia 11% 20% 58% 11%

Taiwan 14% 29% 47% 10%

China (incl Hong Kong) 15% 48% 27% 9%

   All or almost all          Most         Many          Some/almost none/none

 

At least 86% of temporary migrants 
who earned $15 per hour or less in 
their lowest paid job believed that 
many, most or all other people on their 
visa are paid less than $17.70 per hour.

• • • 
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Section VII: Payment of temporary migrants in cash and non-
provision of pay slips 

This Section considers data on two features of jobs held by temporary migrants which are anecdotally regarded as 
coinciding with wage theft: payment in cash and non-provision of pay slips. The data sheds light on the prevalence 
of each of these practices among temporary migrants and the extent to which each coincides with wage theft.

Payment in cash

A substantial proportion (44%) of temporary migrants (excluding 457 visa holders) were paid in cash in their lowest 
paid job, as illustrated in Figure 29.  Among those paid $12 per hour or less, 70% were paid in cash (Figure 30). 

While not illegal, cash payments are more difficult to verify and can undermine workers’ ability to access remedies 
for unpaid wages. Cash payments may also indicate non-compliance with taxation liabilities on the part of 
employers and workers, which may also deter workers from bringing attention to their working conditions or 
lodging a complaint. 

Figure 29. Method of payment for participants (excluding 457 visa holders)

  Cash 

Bank transfer

Other

44%

54%

2%

Figure 30. Proportion of participants paid in cash among those who earned $12 per hour or less and those who earned 
more (excluding 457 visa holders)

$12/hr or less

$13+/hr

70%

32%

The prevalence of cash payment varied substantially between visa classes (Figure 31).  Half (49%) of international 
students were paid in cash in their lowest paid job, compared with only 37% of Working Holiday Makers. 
Unsurprisingly, almost three quarters (74%) of tourist visa holders, who do not have authorisation to work in 
Australia, were paid in cash.

Figure 31. Proportion of participants paid in cash within particular visa classes

Tourist visa

457 visa

Working holiday visa

Student visa

Other

74%

15%

37%

49%

28%
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As shown in Figure 32, Chinese participants were the most likely to be paid in cash in their lowest paid job, with 
two in three (65%) receiving cash payments. Over half (55%) of Koreans received cash payments in their lowest 
paid job, followed by Colombians (46%), Indians (38%) and Brazilians (38%). By contrast, only a quarter (26%) of 
participants from each of the UK and the US were paid in cash in their lowest paid job.

Figure 32. Proportion of participants paid in cash within particular nationalities (excluding 457 visa holders)

China (incl Hong Kong)

South Korea

UK

Germany

Brazil

India 

Colombia 

USA

65%

55%

26%

31%

38%

38%

26%

46%

The prevalence of cash payments also varied considerably between types of jobs (Figure 33). Waiters, kitchen hands 
and food servers were the most likely to be paid in cash, with 65% of this largest group of participants having 
received cash payments in their lowest paid job. A similar proportion of convenience store and petrol station 
attendants (58%) received cash payments, which is striking given that these are commonly part of larger franchises 
with formal payment systems. Around two in five participants were paid in cash among those working as shop 
assistants (45%) or as cleaners (41%). Only a quarter of participants (27%) working in horticulture in their lowest 
paid job were paid in cash.29 

 
Figure 33. Proportion of participants paid in cash within particular jobs (excluding 457 visa holders)

Waiter / kitchen hand / food server 

Fruit / vegetable picker or packer or farm worker

Cleaner

Shop assistant / retail job / sales

Convenience store / petrol station attendant

65%

27%

41%

45%

58%

29  This is consistent with the lower number of Working Holiday Makers paid in cash compared with international students (Figure 31) and may be 
explained by the fact that Working Holiday Makers are far more likely to work in horticulture (Figure 43 in Annex 1). These temporary migrants are 
likely seeking to obtain a second Working Holiday Visa on the basis of 88 days regional work in specified industries (including horticulture). The 
lower frequency of cash payment for these workers may be a result of regulatory changes introduced in August 2015 which required workers 
seeking to obtain a second visa to provide evidence of their work. 
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Failure to provide pay slips

Employers are legally required to issue pay slips documenting all employees’ pay (Fair Work Act 2009 (Cth)). However, 
only 38% of participants reported always receiving pay slips in their lowest paid job, excluding 457 visa holders 
(Figure 34).30 Half of participants (50%) reported that they never or rarely received pay slips. Among those who 
were paid $12 per hour or less, three quarters (74%) rarely or never received a pay slip (Figure 35). Cash payments 
and non-receipt of pay slips appear to go together, with 80% of participants who rarely or never received a pay slip 
reporting that they were paid in cash (Figure 36).

Figure 34. Frequency of participants’ receipt of pay slips (excluding 457 visa holders)

 Always Often Sometimes NeverRarely

38%

6% 6%

44%

6%

 
Figure 35. Proportion of participants who received pay slips rarely or never among those who earned $12 per hour or less, 
and those who earned more (excluding 457 visa holders) 

$12/hr or less

$13+/hr

74%

40%

 
Figure 36. Proportion of participants who received pay slips rarely or never, among those paid in cash and those paid by 
another method (excluding 457 visa holders)

Workers paid in cash

Workers paid by another method

80%

27%

30  Participants were asked ‘In your lowest paid job, when you were paid, how often did you receive a written summary of your pay (a ‘pay slip’)?”. The 
notion of a pay slip may have been interpreted differently by different groups.

---
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Section VIII: Temporary migrants’ experience of other exploitative 
employment practices

Temporary migrants may encounter several other exploitative practices at work, in addition to severe 
underpayment. The data in this Section illuminates the prevalence of four such practices: participants paying 
money to obtain their job; passport confiscation; paying cash back to their employer; and participants’ experience 
of threats by employers or others to report them to the Immigration Department. A number of these practices 
are prohibited under Australian labour law31 and, under certain circumstances, may be indicators of the criminal 
offences of forced labour or human trafficking.32 

Passport confiscation

Participants were asked whether anyone in Australia had ever confiscated their passport. 

participants had their passport confiscated by their employer (3%)

91

participants had their passport confiscated by their accommodation provider (2%)

77

Passport confiscation (by either an employer or accommodation provider) was most prevalent in the food services 
industry (28% of all participants who had their passports confiscated) followed by the horticulture industry (18%) 
(Figure 37). As shown in Table 3, these participants were from various countries across different regions of the 
world.

31  In response to reports of employers’ use of deposit and cash-back practices in relation to temporary migrants, the Fair Work Act was amended in 
2017 to provide that an employer or prospective employer must not require an employee or prospective employee to pay a portion of their wages 
where this is unreasonable and for the benefit of the employer (ss 325(1) and (1A)).

32  Criminal Code Act 1995 (Cth) Divisions 270 and 271. 

Passport confiscation (by either an 
employer or accommodation provider) 
was most prevalent in the food industry.

tttttttttttttttttttttttttttttttttttttttttttttt 
ttttttttttttttttttttttttttttttttttttttttttttt 

tttttttttttttttttttttttttttttttttttttttttttttt 
ttttttttttttttttttttttttttttttt 

918

918



42

Figure 37. Participants’ job when their passport was confiscated by an employer and/or accommodation provider, as a 
proportion of all participants who had their passport confiscated 

Waiter / kitchen hand / food server

Cleaner

Shop assistant 

Work in a private home

Factory worker

Construction worker

Meat or poultry worker

Other

28%

18%

10%

9%

8%

4%

3%

1%

1%

18%

Fruit / vegetable picker or  
packer or farm worker

Convenience store / petrol 
station attendant

 

Table 3. Number of participants who had their passport confiscated by an employer or an accommodation provider, by 
nationality, for nationalities with more than 3 such participants

  

Nationality

Number whose 
passports were 
confiscated by 

employer

As proportion of 
total participants 

in nationality

Number whose 
passports were 
confiscated by 

accommodation 
provider

As proportion of 
total participants 

in nationality

China (incl Hong Kong) 13 3% 8 2%

South Korea 12 5% 13 5%

UK 0 0% 10 5%

Germany 13 7% 10 5%

Brazil 3 2% 0 0%

India 3 2% 0 0%

Ireland 1 1% 6 4%

Colombia 4 3% 0 0%

Taiwan 3 3% 2 2%

Netherlands 6 11% 1 2%
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Immigration-reporting threats 

Four per cent of participants indicated that someone in their workplace had threatened to report them to the 
Immigration Department. This included 92 temporary migrants (3%) who had been threatened by their employer 
or a manager, which was likely calculated to induce compliance with particular work conditions and/or to deter 
complaint. 

participants indicated that their employer or manager had threatened to report them to the 
Immigration Department (3%)

92

participants indicated that a workmate had threatened to report them to the Immigration 
Department (1%)

19

Payments to obtain job

Anecdotal reports have suggested a practice of employers requiring prospective temporary migrant employees 
to pay an unlawful ‘deposit’ at the commencement of their job. Such ‘deposits’ are refundable to the employee on 
certain conditions such as remaining in the job for a certain period or giving an extended notice period before 
leaving. This could create further underpayment or may compel a temporary migrant to remain in a job under 
exploitative conditions.

Among survey participants, 173 (5%) reported that they had paid a ‘deposit’ for a job during their time in Australia. 
A further 194 participants (6%) reported paying a potentially unlawful training or other fee at the outset of a job. 
These payments ranged from $200 or less (53%) to over $900 (4%), as shown in Figure 38.

temporary migrants paid a deposit for their job

173

The nationality with the highest number of participants who reported paying a ‘deposit’ was South Korea (35 
participants) followed by Taiwan (19 participants) (Table 4). Fourteen participants from the UK reported having paid 
a ‘deposit’. 
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Table 4. Number of participants who paid a ‘deposit’ for a job, by nationality, for nationalities with more than  
5 individuals who paid a deposit

 
 

Proportion who 
paid deposit

Number of participants 
who paid deposit

Total number of 
participants in 

nationality

Taiwan 17% 19 112

South Korea 13% 35 261

UK 7% 14 193

Germany 4% 8 188

India 4% 6 148

France 4% 5 134

China (incl Hong Kong) 4% 17 474

Ireland 4% 5 141

Brazil 3% 5 151

 Figure 38. Amount paid by participants who paid a ‘deposit’

$0-100 $100-$200 $200-$300 $300-$400 $400-$500 $500-$600 $600-$700 $700-$800 $900-$1000 $1000+

31%

22%
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8%
10%

7%
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5% of respondents reported that 
they had paid a deposit for a job in 
Australia.
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‘Cash back’ payment to employer

Investigations into exploitation of international students at 7-Eleven revealed a common practice known as ‘cash 
back’ payments, in which the employer paid the employee correctly but then demanded that the employee 
return part of the payment to the employer in cash. This practice appears to extend beyond 7-Eleven, with 112 
survey participants (4%) reporting that they were required to pay cash back to their employer during their time in 
Australia. The practice occurred among temporary migrants of 36 nationalities, however the largest groups were 
Korean nationals (16 participants) and Chinese nationals (14 participants), as shown in Table 5.

participants indicated that they were required to pay cash back to their employer (4%)

112

Table 5. Top 8 nationalities of participants who indicated they had been required to pay cash back to their employer 
during their time in Australia, as a proportion of participants in each nationality who answered that question

 
 

Number of 
participants who 

paid cash back

Proportion of 
participants in that 

nationality

South Korea 16 6%

China (incl Hong Kong) 14 3%

Colombia 8 7%

UK 7 4%

Germany 5 3%

India 5 3%

Ireland 5 4%

Taiwan 5 5%

4% of respondents reported that they 
were required to pay cash back to their 
employer in Australia.
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Section IX: Unauthorised work

Temporary visas generally contain restrictions on the amount and type of work which may be undertaken by visa 
holders. If visa holders engage in “unauthorised work” outside these visa conditions, the Department of Immigration 
and Border Protection may cancel their visa and remove them from Australia. For obvious reasons, there has been 
very little data to date on the extent and nature of unauthorised work in Australia. This Section draws together data 
on potential unauthorised work among participants in this survey.

Survey participants who disclosed potential unauthorised work

A total of 281 survey participants (7%) disclosed information that suggested they undertook or may have 
undertaken work in contravention of their visa requirements. In the graphs that follow, we refer to these 
participants as “unauthorised workers”. These participants fell into two categories (Table 6). First, 34 participants 
indicated that they worked in their lowest paid job while holding a tourist visa, which prohibits work in Australia. 
Second, 247 international student participants indicated that they worked in their lowest paid job more than an 
average of 20 hours per week, in contravention of the work limitations on their visas which permit 40 hours work 
per fortnight. This includes 24% of international students at vocational and English language colleges and 10% of 
international students studying at universities (Figure 13).

It is possible that these figures over-represent or under-represent the true number of participants who engaged in 
unauthorised work, for reasons discussed under Weekly Hours in Section III above. In addition, the survey did not 
capture data on Working Holiday Makers or 457 visa holders who may have contravened the work limitations on 
their visas as this involves a more complex assessment that is specific to each employment context.

Table 6. Number of participants who disclosed unauthorised work as a student or tourist, as a proportion of all survey participants

 
 

Number of 
participants

Proportion of all 
participants

Student working more than 20 hours/week 
and not on postgraduate visa

247 5.7%

Tourist 34 0.8%

Total unauthorised workers 281 6.5%
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Unauthorised workers’ lowest paid jobs

Unauthorised workers comprised a fifth (21%) of workers in convenience stores and petrol stations and also a 
notable proportion of cleaners (12%), shop assistants (10%), and workers in food and professional services (8% and 
7% respectively) (Figure 39).

Figure 39. Proportion of participants in each job type who were unauthorised workers, for the 5 job types with the greatest 
number of unauthorised workers

 

Cleaner

Shop assistant / retail job / sales

Waiter / kitchen hand / food server

Professional services

Other

21%

12%

10%

8%

7%

6%

Convenience store / petrol 
station attendant

Underpayment in unauthorised workers’ lowest paid jobs

Unauthorised workers were substantially more likely to earn very low wages than other participants (Figure 40). 
Almost half (46%) of unauthorised workers earned $12 per hour or less, compared with 28% of other participants. 
As noted in Section IV, among international students who worked 21 hours per week or more, 45% earned $12 per 
hour or less (Figure 17) - almost double the proportion within the general international student population (25%) 
(Figure 15).  

Figure 40. Wage rates of unauthorised workers compared with authorised workers

Unauthorised 44% 17% 37%

Authorised 3% 25% 15% 56%

   $0-5          $6-12         $13-15         $15+

Unauthorised workers were 
substantially more likely to earn very 
low wages than other participants.

-
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Conclusion

Anecdotal reports about underpayment of temporary migrants have proliferated in recent years. Many advocates, 
reporters and policy makers have suspected that the problem is both broad and deep. 

This study confirms that wage theft is endemic among international students, Working Holiday Makers and other 
temporary migrants in Australia. For a substantial number of temporary migrants, it is also severe. Almost a third 
(30%) of survey participants earned $12 per hour or less -- approximately half the minimum wage for a 21 year old 
casual employee in many of the jobs in which temporary migrants work.  This included at least a fifth of participants 
of every nationality and up to 36% of some nationalities. Underpayment was prevalent across visa categories, 
with 32% of Working Holiday Makers and 25% of international students earning $12 per hour or less. Almost three 
quarters of those who earned $12 per hour or less were paid in cash (70%) and did not receive pay slips (74%).

The study reveals that wage theft is prevalent not only among fruit and vegetable pickers, as reported in multiple 
government inquiries, but even more so among waiters, kitchen hands and food servers. These jobs accounted for 
by far the largest number of participants’ lowest paid jobs (38%), including among most of the top 6 nationalities of 
international students and Working Holiday Makers. Twenty eight per cent of these jobs paid $12 per hour or less, 
and half (49%) paid $15 per hour or less. Two in three (65%) temporary migrants working in food services were paid 
in cash. 

The worst paid jobs remained in fruit and vegetable picking and farm work. Almost one in seven participants (15%) 
earned $5 per hour or less and almost a third (31%) earned $10 per hour or less.  Other cohorts also experienced 
wage theft with particular prevalence or severity. For example, temporary migrants working at petrol stations/
convenience stores, car washes and in retail experienced particularly severe underpayment. International students 
who worked more than 20 hours per week (potentially breaching their visa conditions) earned substantially lower 
wages than other international students. And several Asian countries had the highest proportions of temporary 
migrants earning $17 per hour or less (81% of Chinese, 79% of Taiwanese and 75% of Vietnamese), compared with 
predominantly English-speaking countries that had the lowest proportions (35% of Americans, 38% of Irish and 
41% of British). Two in three (65%) Chinese participants were paid in cash, far higher than proportions of US and UK 
participants (26% each).

Finally, the study dispelled the misconception that temporary migrants are underpaid because they are unaware of 
minimum wage rates in Australia. Though they may not have known their precise entitlements, the overwhelming 
majority who earned $15 or less knew that the legal minimum wage was higher (73% of international students 
and 78% of Working Holiday Makers). However, they perceived that few people on their visa can expect to receive 
minimum wages under Australian labour law, with at least 86% of believing that many, most or all other people on 
their visa are paid less than the basic legal minimum wage. 

These findings present a bleak but much-needed overall picture of wage theft among international students, 
Working Holiday Makers and other temporary migrants in Australia. The findings also reveal new levels of detail 
about the jobs in which temporary migrants work, their conditions at work, and the cohorts for whom wage theft 
and other indicators of exploitation are most prevalent and severe. The findings demonstrate both the urgent 
need for action on the part of government, business, educational institutions and other service providers, and the 
complexity of the issues which demand multi-faceted structural and enforcement reforms. As stakeholders address 
these challenges, this study creates new opportunities for evidence-driven strategies that respond to temporary 
migrants’ diverse personal experiences of work in Australia.
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Annex 1: Characteristics of temporary migrants’ lowest paid job: 
further graphs 

Lowest paid job for temporary migrants of different nationalities and visa classes 

Figure 41. Proportion of participants of each nationality who identified job type as their lowest paid job in Australia, for 
the 6 nationalities with the greatest number of participants 
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Figure 42. Proportion of international students of each nationality who identified job type as their lowest paid job in 
Australia, for the 6 nationalities with the greatest number of international student participants
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Figure 43. Proportion of Working Holiday Makers of each nationality who identified job type as their lowest paid job in 
Australia, for the 3 nationalities with the greatest number of Working Holiday Maker participants
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Temporary migrants’ lowest paid job in different states and territories

Figure 44. Proportion of participants within each state/territory who identified job type as their lowest paid job in 
Australia, for 3 job types with the highest number of participants in that state/territory
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Hours worked by temporary migrants in their lowest paid job

Figure 45. Average hours worked per week in participants’ lowest paid job, by hourly wage rate
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Annex 2: How temporary migrants found low paid jobs: further graph

Figure 46. How participants found jobs paying $12 per hour or less, as a proportion of participants in each of the 
nationalities with the greatest number of participants
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Group n

Figure 1 All 4322

Figure 2 All 2228

Figure 3 All 3220

Figure 4 All 2398

Figure 5 All 986

Figure 6 All 895

Figure 7 All 306

Figure 8 All 121

Figure 9 All 3454

Figure 10 All 3387

Figure 11 All 3243

Figure 12 457 Visa 219

Working holiday visa 1237

Student visa 1868

Figure 13 College 451

University 1412

Figure 14 All 3782

Figure 15 Temporary graduate visa 15

Tourist visa 31

457 visa 283

Working holiday visa 1418

Student visa 2192

Figure 16 College 518

University 1662

Figure 17 All 248

Figure 18 China (incl Hong Kong) 474

South Korea 261

UK 193

Germany 188

Brazil 151

India 148

Ireland 141

USA 137

France 134

Colombia 122

Taiwan 112

Italy 102

Indonesia 92

Vietnam 75

Malaysia 68

Figure 19 Waiter/kitchen hand 
/food server 1272

Fruit/vegetable picker or 
packer or farm worker 303

Cleaner 294

Shop assistant/retail job/
sales 275

Hospitality and tourism 
(includes food and food 
delivery)

96

Factory worker 71

Convenience store/petrol 
station attendant 66

Construction/building 
worker 65

Meat or poultry worker 33

Removals, delivery, taxi 26

Car wash 15

Child care 12

Figure 20 Female 1917

Male 1287

Figure 21 I contacted employer 
directly 744

A friend or family member 867

 Internet site in my own 
language 395

Internet: English language 
site (e.g. Gumtree) 784

An agent in Australia 49

Advertisement in 
newspaper 84

An agent in my home 
country 190

Employer contacted me 138

Other 211

Figure 22 South Korea 41

Japan 12

China (incl Hong Kong) 94

Taiwan 18

Vietnam 4

Figure 23 Working holiday visa 399

Student visa 689

Tourist visa 7

Figure 24 College 163

University 514

Figure 25 China (incl Hong Kong) 225

South Korea 122

Germany 54

Taiwan 62

India 60

UK 43

Colombia 51

Vietnam 32

France 29

Brazil 40

Figure 26 Workers earning less than 
$15/hr 1482

Workers earning $15-17/hr 469

Workers earning $18+/hr 1322

Figure 27 Working holiday visa 511

Student visa 893

Figure 28 China (incl Hong Kong) 351

South Korea 129

Germany 92

Taiwan 72

India 69

UK 57

Colombia 55

Vietnam 47

Brazil 44

Indonesia 41

Figure 29 Cash 1395

Bank transfer 1765

Other 83

Figure 30 $12/hr or less 704

$13+/hr 714

Figure 31 Tourist visa 17

457 visa 32

Working holiday visa 453

Student visa 916

Other 32

Figure 32 China (incl Hong Kong) 303

South Korea 137

UK 47

Germany 53

Brazil 53

India 53

Colombia 56

USA 31

Figure 33 Waiter/kitchen hand  
/food server 824

Fruit/vegetable picker or 
packer or farm worker 81

Cleaner 121

Shop assistant/retail job/
sales 122

Convenience store/petrol 
station attendant 38

Figure 34 All 3243

Figure 35 $12/hr or less 704

$13+/hr 714

Figure 36 Workers paid in cash 1134

Workers paid by another 
method 500

Figure 37 All 156

Figure 38 All 167

Figure 39 Waiter/kitchen hand 
 /food server 102

Cleaner 36

Shop assistant/retail job/
sales 28

Professional services 27

Convenience store/petrol 
station attendant 14

Other 62

Figure 40 Unauthorised 278

Authorised 3787

Figure 41 China (incl Hong Kong) 366

South Korea 171

UK 125

Germany 113

Brazil 105

India 100

Figure 42 China (incl Hong Kong) 366

South Korea 171

UK 125

Germany 113

Brazil 105

India 97

Figure 43 South Korea 130

UK 96

Germany 98

Figure 44 ACT 100

NSW 1228

NT 15

QLD 258

SA 53

TAS 11

VIC 337

WA 130

Figure 45 $0-5 96

$6-12 915

$13-15 527

Above $15 1705

Figure 46 China (incl Hong Kong) 286

South Korea 70

Germany 62

Taiwan 57

India 45

UK 42

Vietnam 39

Malaysia 26

Indonesia 26

Japan 25

Annex 3: Number of Participants (n) for each Figure in Report
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This report provides monthly and program year data on the Working Holiday Maker (WHM) visa program
administered by the Department of Home Affairs (the department). The report has been provided to assist policymakers 
and stakeholder organisations.

This report is published every six months, and further developments will occur over time to increase and improve
information sharing about the WHM visa program. Current and previous versions of the report are available on the 
department’s website. These reports, as well as a quarterly Working Holiday Maker visa grants pivot table, are available 
at <http://www.homeaffairs.gov.au/about/reports-publications/research-statistics/statistics/visit-australia>. 

Data is sourced from several departmental visa processing and recording systems. Data can be dynamic and there can 
be delays in transmission of information from the department's global operations. Variations in figures between this 
report and previous reports can occur. Due to these issues, data from the current financial year should always be 
considered provisional.

Further information about the Working Holiday Maker visa program is available on the department’s website at:
<http://www.homeaffairs.gov.au/Trav/Visa-1/417->
<http://www.homeaffairs.gov.au/Trav/Visa-1/462->

Notes on statistical tables presented by citizenship country

A result of ‘na’ indicates that the country did not have a Working Holiday Maker arrangement with Australia during the 
specified period. This may be because the arrangement had not yet commenced or the arrangement is no longer in 
place. Refer to the table 'Australia's Working Holiday Maker arrangements’ in the ‘Background to the Working Holiday 
Maker visa program’ section.

A citizenship country of 'Not Specified' can result from eligible dual nationality applicants where the non-eligible 
nationality has been recorded for the WHM application.

Enquiries
Any comment or enquiries concerning this report should be sent to statistical.coordination@homeaffairs.gov.au

quoting Report Id BR0110.

About this report

Note 1: Data in years prior to 2017-18 was revised on 1 October 2019, due to better source data becoming 
available. This may result in minor discrepancies with previously published statistics.
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Definition of terms

Citizenship country: The country of citizenship of the visa applicant or visa holder. Where a visa applicant 
or visa holder has more than one citizenship country, either the citizenship of the 
travel document or the citizenship nominated by the visa applicant is used.

Granted: Unless otherwise specified, the number of visas granted includes all visa grants.

Snapshot date: The snapshot date is a point in time at which a count is undertaken. In this report, the 
number of visa holders in Australia at a point in time is used.

Visa applicant: Used to refer to clients applying for a visa.

Working Holiday Maker: Refers collectively to both the Working Holiday (subclass 417) visa and the Work and 
Holiday (subclass 462) visa.
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Background to the Working Holiday Maker visa program 
The purpose of the Working Holiday Maker (WHM) visa program is to foster people-to-people links between 
Australia and partner countries, with particular emphasis on young adults. It has been in existence since 1975. 
Today, the WHM visa program includes two subclasses: the Working Holiday (subclass 417) visa and the Work 
and Holiday (subclass 462) visa program. Partner countries initially comprised a relatively small number of 
Commonwealth countries.  The program now has 44 partner countries and regions from across the world. 
 
Australia has an overarching bilateral arrangement, usually in the form of a Memorandum of Understanding, with 
each partner country or region. Of the 44 partner countries or regions, 19 are Working Holiday (subclass 417) visa 
arrangements, and 25 are Work and Holiday (subclass 462) visa arrangements. The key differences between the 
two visas are that Work and Holiday visa arrangements generally have caps on the number of visas granted 
annually and additional eligibility requirements.  
 
WHM arrangements are largely reciprocal, providing Australians with similar opportunities overseas. In considering 
whether to add new WHM partner countries, the Australian Government considers a range of factors, including the 
ability of the prospective partner to offer reciprocity to Australians, and the strength of any people-to-people links. 

Eligibility requirements 
All WHM (both Working Holiday and Work and Holiday) visa applicants must: 

· be aged 18-30 (inclusive) at time of application.  For Canada, France and Ireland, the age is 18 to 35 
(inclusive) 

· hold a passport from an eligible partner country or region. A list of eligible countries and regions is provided 
in the ‘Australia’s Working Holiday Maker Visa Arrangements’ section of this report 

· not be accompanied by dependent children during their stay in Australia 
· meet financial, health and character requirements. 
 

Work and Holiday visa applicants must meet additional requirements, which may (or may not) include: 
· functional English 
· successful completion of at least two years of undergraduate university study (except Israel & USA)  
· a letter of home country/government support in association with their visa application (except Argentina, 

Austria, Chile, China, Israel, Portugal, Spain, Singapore and USA).  

Working while in Australia 
All WHMs may work for the full duration of their 12 month stay in Australia, but generally cannot remain with any 
one employer for longer than six months (by operation of mandatory visa condition 8547). 
 
A visa holder may work for the same employer for a combined total of more than six months, provided the work is 
undertaken in a different location and work in any one location does not exceed six months. However, working in a 
different position at the same workplace (for example, changing to a cleaning role after initially working for six 
months at reception) would be considered a continuation of employment with the same employer. 
 
WHM visa holders may be eligible for an extension of the six-month employment limitation in certain 
circumstances, including visa holders who have completed six months of work: 
 

· as an au pair anywhere in Australia 
· in eligible industries in northern Australia 
. in plant and animal cultivation anywhere in Australia 

Studying while in Australia 
All WHMs are entitled to study for a period of up to four months during their 12 month stay in Australia. 
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Background to the Working Holiday Maker visa program - 
continued 
Second Working Holiday 
First-time Working Holiday (subclass 417) visa holders who complete three months of ‘specified work’ in regional 
Australia during their stay acquire eligibility to apply for a second such visa.  
 
‘Specified work’ includes work in the agriculture, mining and construction industries and bushfire recovery work in 
declared bushfire affected areas only, undertaken after 31 July 2019. 
 
For the purposes of second Working Holiday visa eligibility, regional Australia includes large parts of rural and 
regional Australia, which are identified in a list of postcodes available on the department’s website at:  
https://immi.homeaffairs.gov.au/visas/getting-a-visa/visa-listing/work-holiday-417 

Second Work and Holiday  
First-time Work and Holiday (subclass 462) visa holders who complete three months of specified subclass 462 
work in northern or regional Australia during their stay acquire eligibility to apply for a second such visa.  

Specified subclass 462 work is work that is undertaken in a 'specified' field or industry that includes work in 
agriculture, construction and tourism and hospitality, in a designated area in northern or regional Australia. This 
includes bushfire recovery work in declared bushfire affected areas only, undertaken after 31 July 2019. Further 
information on the second 462 is available on the department’s website at  
https://immi.homeaffairs.gov.au/visas/getting-a-visa/visa-listing/work-holiday-462 

Third WHM visa 

From 1 July 2019, WHM visa holders who complete six months of specified work while on their second Working 
Holiday (subclass 417) visa or Work and Holiday (subclass 462) visa, or on a bridging visa in certain 
circumstances, may be eligible to apply for a third visa. Eligible types of work and regional areas correspond with 
the requirements for the second visa.  

The six months of specified work must have been carried out on or after 1 July 2019, so successful applications 
could only be lodged from January 2020. 

Processing times 
The department has ceased reporting on service standards.  Visa and citizenship processing times are available 
from the following website: https://immi.homeaffairs.gov.au/visas/getting-a-visa/visa-processing-times/global-visa-
processing-times 
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Australia’s Working Holiday Maker visa arrangements 
Commencement Date Country / Region Type of Arrangement Cap 

1975 United Kingdom Working Holiday (SC 417) N/A 
1975 Ireland Working Holiday (SC 417) N/A 
1975 Canada Working Holiday (SC 417) N/A 
1 December 1980 Japan Working Holiday (SC 417) N/A 
1 July 1995 South Korea Working Holiday (SC 417) N/A 
1 July 1996 Malta Working Holiday (SC 417) N/A 
1 July 2000 Germany Working Holiday (SC 417) N/A 
1 July 2001 Sweden Working Holiday (SC 417) N/A 
1 July 2001 Norway Working Holiday (SC 417) N/A 
1 July 2001 Denmark Working Holiday (SC 417) N/A 
15 September 2001 Hong Kong (HKSAR of the PRC) Working Holiday (SC 417) N/A 
1 May 2002 Finland Working Holiday (SC 417) N/A 
1 July 2002 Cyprus Working Holiday (SC 417) N/A 
2 January 2004 Italy Working Holiday (SC 417) N/A 
20 February 2004 France Working Holiday (SC 417) N/A 
1 November 2004 Taiwan Working Holiday (SC 417) N/A 
1 November 2004 Belgium Working Holiday (SC 417) N/A 
20 May 2005 Estonia Working Holiday (SC 417) N/A 
1 August 2005 Thailand Work and Holiday (SC 462) 2,000 
1 March 2006 Chile Work and Holiday (SC 462) 3,400 
1 July 2006 Netherlands Working Holiday (SC 417) N/A 
31 March 2007 Turkey Work and Holiday (SC 462) 100 
31 October 2007 United States of America Work and Holiday (SC 462) N/A 
1 February 2009 Malaysia Work and Holiday (SC 462) 1,100 
1 July 2009 Indonesia Work and Holiday (SC 462) 1,000 
29 February 2012 Argentina Work and Holiday (SC 462)  2,450 
1 April 2013 Uruguay Work and Holiday (SC 462) 200 
1 August 2014 Poland Work and Holiday (SC 462) 1,500 
23 November 2014 Portugal Work and Holiday (SC 462) 500 
23 November 2014 Spain Work and Holiday (SC 462) 3,400 
21 September 2015 China (excl. SARs) Work and Holiday (SC 462) 5,000 
1 January 2016 Slovak Republic Work and Holiday (SC 462) 200 
1 January 2016 Slovenia Work and Holiday (SC 462) 200 
1 June 2016 Israel Work and Holiday (SC 462) 2,500 
1 January 2017 Hungary Work and Holiday (SC 462) 200 
1 January 2017 San Marino Work and Holiday (SC 462) 100 
1 January 2017 Luxembourg Work and Holiday (SC 462) 100 
1 March 2017 Vietnam Work and Holiday (SC 462) 1,500 
1 August 2017 Singapore Work and Holiday (SC 462) 2,500 
1 October 2017 Peru Work and Holiday (SC 462) 1,500 
15 February 2018 Austria Work and Holiday (SC 462) 200 
1 March 2018 Czech Republic Work and Holiday (SC 462) 500 
1 July 2019 Ecuador Work and Holiday (SC 462) 100 
1 July 2019 Greece Work and Holiday (SC 462) 500 
Signed 12 October 2011 Papua New Guinea* Work and Holiday (SC 462)  100 

* Not yet in effect as at 30 June 2020 
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Recent developments in the Working Holiday Maker (WHM) visa 
program (from 1 January 2020 to 30 June 2020) 
Further Work and Holiday program developments, including signings and commencement dates for new Work and 
Holiday visa arrangements, will be announced on the department’s website at:  
https://immi.homeaffairs.gov.au/visas/getting-a-visa/visa-listing/work-holiday-462 
 

 On 4 February 2020, negotiations commenced for new Work and Holiday (subclass 462) arrangements 
with Costa Rica (100 places), Iceland (100 places), Panama (200 places) and Paraguay (200 places) 

 From 17 February 2020, bushfire recovery work undertaken in a declared disaster area (after 31 July 2019) 
can be counted as 'specified work' towards eligibility for a second or third WHM visa. 

 From 17 February 2020, WHMs undertaking bushfire recovery work can work for up to 12 months (instead 
of 6 months) with the same employer without requesting permission from the department. 

 From 4 April 2020, WHMs working in critical sectors in support of Australia’s COVID-19 response 
(agriculture, food processing, health, aged or disability care and childcare) can stay with the same 
employer for up to 12 months (instead of six) without requesting permission from the Department.  

Countries with which Australia is currently negotiating new Work and Holiday (subclass 462) 
visa arrangements (as at 30 June 2020) 
 
Please note that bilateral negotiations are complex and can take several years to conclude. Nationals from the 
following countries will not be able to apply for a Work and Holiday visa until such time as an arrangement has 
been signed and implemented.   
 

1 Andorra 
2 Brazil 
3 Costa Rica 
4 Croatia 
5 Fiji 
6 Iceland 
7 India 
8 Latvia 
9 Lithuania 
10 Mexico 
11 Monaco 
12 Mongolia 
13 Panama 
14 Paraguay 
15 Philippines 
16 Solomon Islands 
17 Switzerland 
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Executive Summary 

1  Applications lodged  

In 2019-20, 126,032 (first and second) visa applications 
were lodged in the total WHM program, a decrease of 
29.8 per cent compared to 179,505 in 2018-19. 
 
In 2019-20, there were 94,443 first, 31,589, second and 
3,518 third Working Holiday (subclass 417), and 22,170 
first, 7,067 second and 963 third Work and Holiday 
(subclass 462) visa applications lodged. 

2  Visas granted  

Working Holiday (subclass 417) visa program 
A total of 120,598 combined Working Holiday 
(first and second) visas were granted in 2019-20,  
a 33.1 per cent decrease compared to 180,223 in 2018-
19. 

First Working Holiday (subclass 417) visa program 

A total of 92,282 first Working Holiday visas were 
granted in 2019-20.  This is a 35.4 per cent reduction 
compared to 142,805 in 2018-19. 
 
Demand for Working Holiday visas may be influenced 
by a range of factors including currency exchange rates 
and changes in labour market and economic conditions 
both in Australia and overseas. 
 
 
 

 
 
The top five countries or regions for first Working 
Holiday visa grants were: 
 
 United Kingdom (18,078)  
 France (14,341) 
 Germany (12,321) 
 South Korea (9,782) 
 Japan (6,272) 

 

Second Working Holiday (subclass 417) visa program 

A total of 28,316 second Working Holiday visas were 
granted in 2019-20.  This is a 24.3 per cent decrease 
compared to 37,418 in 2018-19. The top five countries 
or regions for second Working Holiday visa grants were: 
 
 United Kingdom (6,414) 
 Taiwan (4,390) 
 France (3,719) 
 South Korea (2,878) 
 Ireland (2,693) 
 
In 2019-20, 82.0 per cent of second Working Holiday 
visa applicants indicated they undertook agricultural 
work to acquire eligibility, 8.7 per cent worked in 
construction, and 1.4 per cent in mining (see Table 
2.21). The work undertaken by remaining participants 
has not been disaggregated.   
 
 

Key Points 

 In 2019-20 there was a: 

o total of 149,249 Working Holiday Maker (WHM) (subclass 417 and subclass 462) visas granted,  
which is a 28.6 per cent reduction compared to 2018-19 (209,036 grants) 

o 20.3 per cent decrease in second visa grants for both subclasses compared to 2018-19 

o 35.3 per cent decrease in first Working Holiday (subclass 417) visa grants from 142,805 (2018-19)  
to 92,282 (2019-20) (page 25) 

o 24.3 per cent decrease in second Working Holiday (subclass 417) visa grants from 37,418 (2018-19) to 
28,316 (2019-20) (page 25) 

o 13.8 per cent decrease in first Work and Holiday (subclass 462) visa grants from 23,012 (2018-19) to 
19,845 (2019-20) (page 27) 

o 5.6 per cent increase in second Work and Holiday visa grants from 5,801 (2018-19) to 
6,128 (2019-20) (page 28) 

o total of 2,678 third WHM visas granted in 2019-20 

 There was a 36.7 per cent decrease in WHM visa holders in Australia from 135,263 on 30 June 2019 to 85,691 
on 30 June 2020 (page 56) 
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Executive Summary – continued 
Third Working Holiday (subclass 417) visa program 

A total of 2,075 third Working Holiday visas were 
granted in 20919-20. The top five countries or regions 
for third Working Holiday visa grants were: 
 
 Taiwan (874) 
 United Kingdom (262) 
 South Korea (202) 
 France (145) 
 Italy (117) 
 
In 2019-20, 75.3 per cent of third Working Holiday visa 
applicants indicated they undertook agricultural work to 
acquire eligibility, 12.2 per cent worked in construction, 
and 2.6 per cent in mining (see Table 2.22). The work 
undertaken by remaining participants has not been 
disaggregated.   
 
Work and Holiday (subclass 462) visa program 
 
A total of 25,973 combined Work and Holiday (first and 
second) visas were granted in 2019-20, a 9.9 per cent 
decrease compared to 28,813 in 2018-19. 

First Work and Holiday (subclass 462) visa program 

A total of 19,845 first Work and Holiday visas were 
granted in 2019-20.  This is a 13.8 per cent decrease 
compared to 23,012 in 2018-19. The top five countries 
for first Work and Holiday visa grants were: 
 
 United States of America (4,596) 
 China (3,078) 
 Argentina (2,450) 
 Spain (2,019)  
 Chile (1,687) 

Second Work and Holiday (subclass 462) visa program 

A total of 6,128 second Work and Holiday visas were 
granted in 2019-20. This is a 5.6 per cent increase 
compared to 5,801 in 2018-19. The top five countries 
for second Work and Holiday visa grants were: 
 
 China (1,755) 
 Argentina (761)  
 Chile (739)  
 United States of America (698) 
 Indonesia (679) 

 
In 2019-20, 51.3 per cent of second Work and Holiday 
visa applicants indicated they undertook agricultural 
work to acquire eligibility, 46.2 per cent worked in 
hospitality and less than one per cent in construction 
(see Table 2.23). The work undertaken by remaining 
participants has not been disaggregated.   

Third Work and Holiday (subclass 462) visa program 

A total of 603 third Work and Holiday visas were 
granted in 20919-20. The top five countries for third 
Work and Holiday visa grants were: 
 
 China (224) 
 Indonesia (132) 
 Chile (60) 
 Argentina (46) 
 United States of America (41) 
 
In 2019-20, 55.8 per cent of third Work and Holiday visa 
applicants indicated they undertook hospitality work to 
acquire eligibility, 42.1 per cent worked in agriculture, 
and less than one per cent in construction (see Table 
2.24). The work undertaken by remaining participants 
has not been disaggregated.   
 
 
3  Grant rates  
The grant rate for first Working Holiday visas for  
2019-20 was 99.0 per cent.  The grant rate for second 
and third Working Holiday visas was 97.0 and 99.0 per 
cent respectively. 
 
The grant rate for first Work and Holiday visas was  
96.0 per cent and the grant rate for second and third 
Work and Holiday visas was 99.0 per cent. 
 
The grant rates for WHM visas are indicative of the low 
risk nature of this caseload. The large proportion of 
online applications for this caseload also contributes to 
the high grant rate. A number of automated eligibility 
checks occur during online applications, alerting clients 
early in the process if they do not meet visa 
requirements. 
 
4  Working Holiday Makers in Australia  

Working Holiday (subclass 417) visa holders 

As at 30 June 2020, there were 69,334 Working Holiday 
visa holders in Australia (first and second visas). This is 
a 40.1 per cent reduction compared to 30 June 2019. 

Work and Holiday (subclass 462) visa holders  

As at 30 June 2020, there were 16,357 Work and 
Holiday visa holders in Australia (first and second 
visas). This is a 15.9 per cent reduction compared to 
30 June 2019. 
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1 Lodged
1.01 Total number of Working Holiday Maker visa applications lodged in 2019-20 to 30 June 2020 by month - comparison 
with previous four financial years
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 20,905  22,557  21,585  20,713  17,875  16,136  18,663  16,047  17,172  15,560  16,068  16,592  219,8732015-16

 21,185  22,119  22,239  19,465  16,994  14,637  18,617  16,111  17,985  14,550  15,465  15,859  215,2262016-17

2017-18  22,679  22,900  20,948  19,445  18,360  15,606  18,700  15,171  18,307  15,328  15,432  15,565  218,441

2018-19  21,986  22,032  21,024  19,053  18,701  15,244  18,862  14,817  17,771  12,321  13,151  14,047  209,009

2019-20  20,309  18,831  19,164  18,363  17,987  14,807  15,844  13,199  9,483  3,312  4,361  4,090  159,750

1.02 Total number of Working Holiday (subclass 417) visa applications lodged in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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 18,859  20,980  20,203  18,450  15,870  14,521  17,573  15,132  15,100  13,894  14,538  15,126  200,2462015-16

 18,081  20,323  19,531  17,311  15,278  13,711  17,843  14,725  15,399  13,518  14,268  14,456  194,4442016-17

2017-18  18,417  19,580  18,856  17,322  15,812  14,311  17,392  13,895  15,192  13,763  14,270  14,429  193,239

2018-19  17,453  19,172  17,940  17,076  15,297  13,528  17,074  13,283  14,170  10,623  11,756  12,133  179,505

2019-20  14,417  16,031  16,453  15,477  13,867  12,268  13,469  11,152  7,760  2,465  3,061  3,130  129,550
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1.03 Number of First Working Holiday (subclass 417) visa applications lodged in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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 15,807  16,405  16,254  14,509  12,519  11,493  14,011  12,135  12,294  11,319  11,974  12,644  161,3642015-16

 15,397  16,984  16,094  13,864  12,252  11,139  14,481  11,815  12,553  11,095  11,761  11,995  159,4302016-17

2017-18  15,589  16,295  15,155  13,522  12,494  11,134  13,786  10,806  12,008  11,052  11,430  11,770  155,041

2018-19  14,550  15,549  14,131  13,125  12,004  10,605  13,239  10,436  11,043  8,426  9,354  9,831  142,293

2019-20  11,965  13,014  12,959  12,044  10,849  9,505  9,742  7,955  4,560  452  623  775  94,443

1.04 Number of Second Working Holiday (subclass 417) visa applications lodged in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years

0

500

1000

1500

2000

2500

3000

3500

4000

4500

5000

JUL AUG SEP OCT NOV DEC JAN FEB MAR APR MAY JUN

2019-202018-192017-182016-172015-16

Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun TotalFY Lodged

 3,052  4,575  3,949  3,941  3,351  3,028  3,562  2,997  2,806  2,575  2,564  2,482  38,8822015-16

 2,684  3,339  3,437  3,447  3,026  2,572  3,362  2,910  2,846  2,423  2,507  2,461  35,0142016-17

2017-18  2,828  3,285  3,701  3,800  3,318  3,177  3,606  3,089  3,184  2,711  2,840  2,659  38,198

2018-19  2,903  3,623  3,809  3,951  3,293  2,923  3,835  2,847  3,127  2,197  2,402  2,302  37,212

2019-20  2,450  3,016  3,493  3,430  3,013  2,752  3,193  2,630  2,530  1,498  1,797  1,787  31,589
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1.05 Number of Third Working Holiday (subclass 417) visa applications lodged in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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 0  0  0  0  0  0  0  0  0  0  0  02015-16

 0  0  0  0  0  0  0  0  0  0  0  02016-17

2017-18  0  0  0  0  0  0  0  0  0  0  0  0

2018-19  0  0  0  0  0  0  0  0  0  0  0  0

2019-20  2  1  1  3  5  11  534  567  670  515  641  568  3,518
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1.06 Total number of Work and Holiday (subclass 462) visa applications lodged in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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 2,046  1,577  1,382  2,263  2,005  1,615  1,090  915  2,072  1,666  1,530  1,466  19,6272015-16

 3,104  1,796  2,708  2,154  1,716  926  774  1,386  2,586  1,032  1,197  1,403  20,7822016-17

2017-18  4,262  3,320  2,092  2,123  2,548  1,295  1,308  1,276  3,115  1,565  1,162  1,136  25,202

2018-19  4,533  2,860  3,084  1,977  3,404  1,716  1,788  1,534  3,601  1,698  1,395  1,914  29,504

2019-20  5,892  2,800  2,711  2,886  4,120  2,539  2,375  2,047  1,723  847  1,300  960  30,200

1.06 Number of First Work and Holiday (subclass 462) visa applications lodged in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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   2,046    1,577    1,382    2,263    2,005    1,615    1,090     915    2,072    1,666    1,530    1,466   19,6272015-16

   3,104    1,796    2,708    2,154    1,716     923     765    1,344    2,465     912    1,016    1,207   20,1102016-17

2017-18    4,018    2,959    1,724    1,701    2,157     953     991     958    2,734    1,285     884     841   21,205

2018-19    4,150    2,333    2,591    1,424    2,904    1,308    1,338    1,071    3,058    1,247     996    1,485   23,905

2019-20    5,342    2,127    2,023    2,175    3,451    2,012    1,681    1,282     861     290     658     268   22,170
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1.07 Number of Second Work and Holiday (subclass 462) visa applications lodged in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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0 0 0 0 0 0 0 0 0 0 0 02015-16

0 0 0 0 0 <5       9      42     121     120     181     196     6722016-17

2017-18     244     361     368     422     391     342     317     318     381     280     278     295    3,997

2018-19     383     527     493     553     500     408     450     463     543     451     399     429    5,599

2019-20     550     673     687     711     667     526     571     567     647     424     493     551    7,067

1.08 Number of Third Work and Holiday (subclass 462) visa applications lodged in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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0 0 0 0 0 0 0 0 0 0 0 02015-16

0 0 0 0 0 0 0 0 0 0 0 02016-17

2017-18 0 0 0 0 0 0 0 0 0 0 0 0

2018-19 0 0 0 0 0 0 0 0 0 0 0 0

2019-20 0 <5 <5 <5     123     198     215     133     149     141     963
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1.09 Total number of Working Holiday Maker visa applications lodged in the 6 month period ending 30 June 2020 by visa 
subclass and visa type - comparison with previous four periods

01/01/20 to 
30/06/20     

01/07/19 to 
31/12/19     

01/01/19 to 
30/06/19     

01/07/18 to 
31/12/18    

01/01/18 to 
30/06/18   

 Visa Subclass

417 Working Holiday

  70,852   79,964   62,329   70,336   24,107First visa

  18,089   20,502   16,710   18,154   13,435Second visa

0 0 0      23    3,495Third visa

 100,466   79,039   88,513   41,037  88,941All 417 Working Holiday

462 Work and Holiday

   7,693   14,710    9,195   17,130    5,040First visa

   1,869    2,864    2,735    3,814    3,253Second visa

0 0 0 <5     959Third visa

  17,574   11,930   20,948    9,252   9,562All 462 Work and Holiday

All Working Holiday Maker   98,503  118,040   90,969  109,461   50,289
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1.10 Number of Working Holiday (subclass 417) visa applications lodged in 2019-20 to 30 June 2020 by citizenship 
country - comparison with same period in previous financial year
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Citizenship Country 2018-19 to 
30/06/19

% Change
from 2018-19

2019-20 to 
30/06/20

2019-20 as
% of Total

United Kingdom -26.9%35,887  20.2%26,231

France -24.9%24,430  14.2%18,344

Germany, Fed Republic of -32.0%21,137  11.1%14,377

Korea, South -36.0%21,187  10.5%13,568

Taiwan -32.8%17,641  9.1%11,848

Ireland, Republic of -15.8%11,155  7.2%9,389

Japan -27.8%11,864  6.6%8,570

Italy -20.4%10,736  6.6%8,543

Canada -30.7%7,505  4.0%5,201

Netherlands, Kingdom of The -32.3%5,227  2.7%3,540

Sweden -29.8%2,812  1.5%1,973

Hong Kong (SAR of the PRC) -16.1%2,132  1.4%1,788

Belgium -30.6%2,542  1.4%1,764

Estonia -25.0%1,700  1.0%1,275

Denmark -26.1%1,411  0.8%1,043

Finland -32.7%1,171  0.6% 788

Norway -20.0% 489  0.3% 391

Malta -34.5% 148  0.1%  97

Cyprus -58.5%  53  0.0%  22

Not Specified 187.1% 278  0.6% 798

Total 179,505 129,550 -27.8% 100.0%
Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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1.11 Number of Work and Holiday (subclass 462) visa applications lodged in 2019-20 to 30 June 2020 by citizenship 
country - comparison with same period in previous financial year
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30/06/19

% Change
from 2018-19

2019-20 to 
30/06/20

2019-20 as
% of Total

United States of America -28.5%7,933  18.8%5,672

China, Peoples Republic of (excl SARs) -19.3%6,934  18.5%5,596

Argentina 73.7%2,011  11.6%3,493

Chile -12.8%3,171  9.2%2,764

Spain 11.1%2,380  8.8%2,643

Indonesia 32.4%1,545  6.8%2,046

Vietnam 315.5% 341  4.7%1,417

Thailand 75.7% 713  4.1%1,253

Israel -4.3%1,247  4.0%1,193

Portugal 130.6% 252  1.9% 581

Malaysia 323.5% 132  1.9% 559

Poland -1.3% 550  1.8% 543

Peru 27.4% 347  1.5% 442

Singapore -21.7% 448  1.2% 351

Czechia -3.4% 354  1.1% 342

Uruguay 0.0% 270  0.9% 270

Austria 22.5% 209  0.8% 256

Hungary -11.0% 181  0.5% 161

Slovakia -15.0% 187  0.5% 159

Turkey 16.7% 126  0.5% 147

Ecuador nana  0.2%  72

Slovenia -19.0%  63  0.2%  51

Greece nana  0.1%  39

Luxembourg -25.9%  27  0.1%  20

Bangladesh  0.0%< 5

Iran  0.0%< 5

Not Specified 54.2%  83  0.4% 128

Total  29,504  30,200  2.4% 100.0%
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Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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1 Lodged
1.12 Number of First Work and Holiday (subclass 462) visa applications lodged in 2019-20 to 30 June 2020 by citizenship 
country - comparison with the previous four financial years
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Other countries

2019-20 to 30/06/202018-19 to 30/06/19
Citizenship Country 2018-19 to 

30/06/19
% Change

from 2018-19
2019-20 to 

30/06/20
2019-20 as
% of Total

United States of America    4,799 -32.8%7,140  21.6%

China, Peoples Republic of (excl SARs)    3,207 -37.3%5,116  14.5%

Argentina    2,572 66.6%1,544  11.6%

Spain    2,171 7.5%2,019  9.8%

Chile    1,818 -24.0%2,393  8.2%

Vietnam    1,174 461.7% 209  5.3%

Israel    1,102 -6.1%1,173  5.0%

Indonesia    1,021 5.0% 972  4.6%

Thailand     998 87.6% 532  4.5%

Portugal     509 149.5% 204  2.3%

Malaysia     505 376.4% 106  2.3%

Poland     416 -10.5% 465  1.9%

Peru     338 10.8% 305  1.5%

Singapore     293 -30.7% 423  1.3%

Czechia     249 -25.4% 334  1.1%

Austria     234 14.7% 204  1.1%

Uruguay     157 -20.7% 198  0.7%

Hungary     123 -23.6% 161  0.6%

Slovakia     119 -22.7% 154  0.5%

Turkey      91 -9.9% 101  0.4%

Ecuador      70 nana  0.3%

Slovenia      41 -22.6%  53  0.2%

Greece      39 nana  0.2%

Luxembourg      17 -34.6%  26  0.1%

Bangladesh <5  0.0%

Iran <5  0.0%

Not Specified     105 43.8%  73  0.5%

Total  23,905  22,170 -7.3% 100.0%
Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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1 Lodged
1.13 Number of Second Work and Holiday (subclass 462) visa applications lodged in 2019-20 to 30 June 2020 by 
citizenship country - comparison with the previous four financial years
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2019-20 to 30/06/202018-19 to 30/06/19
Citizenship Country 2018-19 to 

30/06/19
% Change

from 2018-19
2019-20 to 

30/06/20
2019-20 as
% of Total

China, Peoples Republic of (excl SARs)    2,044 12.4%1,818  28.9%

Chile     850 9.3% 778  12.0%

Argentina     845 80.9% 467  12.0%

Indonesia     815 42.2% 573  11.5%

United States of America     810 2.1% 793  11.5%

Spain     445 23.3% 361  6.3%

Thailand     219 21.0% 181  3.1%

Vietnam     197 49.2% 132  2.8%

Poland     119 40.0%  85  1.7%

Uruguay     103 43.1%  72  1.5%

Peru      96 128.6%  42  1.4%

Czechia      93 365.0%  20  1.3%

Israel      88 18.9%  74  1.2%

Portugal      70 45.8%  48  1.0%

Singapore      51 104.0%  25  0.7%

Turkey      50 100.0%  25  0.7%

Malaysia      48 84.6%  26  0.7%

Hungary      37 85.0%  20  0.5%

Slovakia      36 9.1%  33  0.5%

Austria      20 300.0%   5  0.3%

Slovenia       9 -10.0%  10  0.1%

Luxembourg <5 200.0%< 5  0.0%

Ecuador <5 nana  0.0%

Not Specified      17 70.0%  10  0.2%

Total   5,599   7,067  26.2% 100.0%
Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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1 Lodged
1.14 Number of Third Work and Holiday (subclass 462) visa applications lodged in 2019-20 to 30 June 2020 by citizenship 
country - comparison with the previous four financial years
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Other countries

2019-20 to 30/06/202018-19 to 30/06/19
Citizenship Country 2018-19 to 

30/06/19
% Change

from 2018-19
2019-20 to 

30/06/20
2019-20 as
% of Total

China, Peoples Republic of (excl SARs)     345  35.8%

Indonesia     210  21.8%

Chile      96  10.0%

Argentina      76  7.9%

United States of America      63  6.5%

Vietnam      46  4.8%

Thailand      36  3.7%

Spain      27  2.8%

Uruguay      10  1.0%

Peru       8  0.8%

Poland       8  0.8%

Singapore       7  0.7%

Malaysia       6  0.6%

Turkey       6  0.6%

Slovakia <5  0.4%

Israel <5  0.3%

Austria <5  0.2%

Portugal <5  0.2%

Hungary <5  0.1%

Slovenia <5  0.1%

Not Specified       6  0.6%

Total    963 100.0%
Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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2 Granted
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2 Granted
2.01 Total number of Working Holiday Maker visa applications granted in 2019-20 to 30 June 2020 by month - comparison 
with previous four financial years
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2019-202018-192017-182016-172015-16

Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun TotalFY Granted

 20,824  21,421  21,222  20,629  16,511  16,143  17,279  15,411  16,897  16,727  16,116  15,403  214,5832015-16

 20,928  21,437  20,175  18,553  18,722  15,522  17,840  15,124  18,091  13,981  15,512  15,126  211,0112016-17

2017-18  20,173  23,369  20,454  18,986  17,380  14,486  16,984  16,712  16,759  15,597  14,499  15,057  210,456

2018-19  19,681  21,750  20,515  20,263  18,141  15,199  18,071  15,045  17,450  14,744  14,131  14,046  209,036

2019-20  18,082  19,096  17,452  18,581  16,321  15,263  15,357  13,074  8,410  2,671  2,073  2,869  149,249

2.02 Total number of Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun TotalFY Lodged

 19,486  19,598  19,876  18,357  14,893  13,957  16,110  14,478  15,469  14,653  14,704  14,092  195,6732015-16

 18,313  19,202  18,071  16,488  16,505  14,539  17,065  14,334  15,632  13,005  14,626  14,175  191,9552016-17

2017-18  16,589  19,653  17,553  17,443  14,666  13,217  15,753  15,282  14,588  13,628  13,198  13,880  185,450

2018-19  16,814  18,484  17,838  17,265  15,878  12,840  16,080  13,549  15,092  12,174  12,157  12,052  180,223

2019-20  14,523  15,418  14,689  15,661  13,756  11,997  12,597  10,792  7,091  2,141  1,663  2,345  122,673
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2 Granted
2.03 Number of First Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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 16,367  16,170  16,482  14,338  12,109  11,381  13,362  11,493  12,557  11,300  11,839  12,011  159,4092015-16

 15,398  16,893  16,328  13,714  12,305  11,003  13,684  11,578  12,585  10,824  11,655  11,891  157,8582016-17

2017-18  14,653  16,549  15,109  13,599  12,130  10,907  13,205  11,595  11,648  11,246  11,004  10,977  152,622

2018-19  14,150  15,306  14,425  13,875  12,109  10,440  13,051  10,107  11,382  9,069  9,226  9,665  142,805

2019-20  12,094  12,732  12,312  12,879  10,820  9,356  9,826  8,030  4,207  4  10  12  92,282

2.04 Number of Second Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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 3,119  3,428  3,394  4,019  2,784  2,576  2,748  2,985  2,912  3,353  2,865  2,081  36,2642015-16

 2,915  2,309  1,743  2,774  4,200  3,536  3,381  2,756  3,047  2,181  2,971  2,284  34,0972016-17

2017-18  1,936  3,104  2,444  3,844  2,536  2,310  2,548  3,687  2,940  2,382  2,194  2,903  32,828

2018-19  2,664  3,178  3,413  3,390  3,769  2,400  3,029  3,442  3,710  3,105  2,931  2,387  37,418

2019-20  2,429  2,686  2,377  2,782  2,936  2,641  2,691  2,560  2,415  1,774  1,366  1,659  28,316
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2 Granted
2.05 Number of Third Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun TotalFY Granted

 0  0  0  0  0  0  0  0  0  0  0  02015-16

 0  0  0  0  0  0  0  0  0  0  0  02016-17

2017-18  0  0  0  0  0  0  0  0  0  0  0  0

2018-19  0  0  0  0  0  0  0  0  0  0  0  0

2019-20  80  202  469  363  287  674  2,075
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2 Granted
2.06 Total number of Work and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun TotalFY Granted

 1,338  1,823  1,346  2,272  1,618  2,186  1,169  933  1,428  2,074  1,412  1,311  18,9102015-16

 2,615  2,235  2,104  2,065  2,217  983  775  790  2,459  976  886  951  19,0562016-17

2017-18  3,584  3,716  2,901  1,543  2,714  1,269  1,231  1,430  2,171  1,969  1,301  1,177  25,006

2018-19  2,867  3,266  2,677  2,998  2,263  2,359  1,991  1,496  2,358  2,570  1,974  1,994  28,813

2019-20  3,559  3,678  2,763  2,920  2,565  3,266  2,760  2,282  1,319  530  410  524  26,576

2.07 Number of First Work and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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 1,338  1,823  1,346  2,272  1,618  2,186  1,169  933  1,428  2,074  1,412  1,311  18,9102015-16

 2,615  2,235  2,104  2,065  2,217  983  775  783  2,419  924  737  790  18,6472016-17

2017-18  3,409  3,536  2,639  1,188  2,342  1,010  985  1,002  1,943  1,714  1,054  845  21,667

2018-19  2,475  2,670  2,331  2,466  1,650  1,906  1,641  1,122  1,961  2,067  1,372  1,351  23,012

2019-20  3,155  3,112  2,118  2,396  2,045  2,516  2,268  1,553  666  3  8  5  19,845

Page  27 of  58BR0110 Working Holiday Maker visa program report   |   30 June 2020

963

963



2 Granted

2.08 Number of Second Work and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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 0  0  0  0  0  0  0  0  0  0  0  0  02015-16

 0  0  0  0  0  0  0  7  40  52  149  161  4092016-17

2017-18  175  180  262  355  372  259  246  428  228  255  247  332  3,339

2018-19  392  596  346  532  613  453  350  374  397  503  602  643  5,801

2019-20  404  566  645  524  520  750  455  597  517  437  282  431  6,128

2.09 Number of Third Work and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by month - 
comparison with previous four financial years
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 0  0  0  0  0  0  0  0  0  0  0  0  02015-16

 0  0  0  0  0  0  0  0  0  0  0  0  02016-17

2017-18  0  0  0  0  0  0  0  0  0  0  0  0  0

2018-19  0  0  0  0  0  0  0  0  0  0  0  0  0

2019-20  0  37  132  136  90  120  88  603
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2.08 Total number of Working Holiday Maker visa applications granted in the 6 month period ending 30 June 2020 by visa 
subclass and visa type - comparison with previous four periods

01/01/20 to 
30/06/20     

01/07/19 to 
31/12/19     

01/01/19 to 
30/06/19     

01/07/18 to 
31/12/18    

01/01/18 to 
30/06/18   

 Visa Subclass

417 Working Holiday

 69,675  80,305  62,500  70,193  22,089First visa

 16,654  18,814  18,604  15,851  12,465Second visa

 0  0  0  0  2,075Third visa

 99,119  81,104  86,044  36,629 86,329All 417 Working Holiday

462 Work and Holiday

 7,543  13,498  9,514  15,342  4,503First visa

 1,736  2,932  2,869  3,409  2,719Second visa

 0  0  0  0  603Third visa

 16,430  12,383  18,751  7,825 9,279All 462 Work and Holiday

All Working Holiday Maker  95,608  115,549  93,487  104,795  44,454
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2 Granted
2.09 Total number of Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by citizenship 
country - comparison with the previous four financial years

Citizenship Country
2017-18 to 

30/06/18
2018-19 to 

30/06/19
2019-20 to 

30/06/20
% Change

from 2018-19
2019-20 as a 

% of Total
2016-17 to 

30/06/17
2015-16 to 

30/06/16

42,175 24,75435,94837,75240,382 -31.1%  20.2%United Kingdom
21,527 17,66524,41323,21722,361 -27.6%  14.4%France
25,980 13,93421,15223,86725,704 -34.1%  11.4%Germany, Fed Republic of
22,025 12,86221,38022,13722,412 -39.8%  10.5%Korea, South
22,157 11,05818,23921,35721,639 -39.4%  9.0%Taiwan
6,743 8,87811,0779,1048,182 -19.9%  7.2%Ireland, Republic of

11,591 8,21910,79710,50011,111 -23.9%  6.7%Italy
12,304 8,08911,93310,98711,061 -32.2%  6.6%Japan
7,632 4,9507,4777,1177,399 -33.8%  4.0%Canada
4,907 3,4185,2515,4595,632 -34.9%  2.8%Netherlands, Kingdom of The
4,628 1,9092,8083,3323,889 -32.0%  1.6%Sweden
2,260 1,6762,5362,4562,470 -33.9%  1.4%Belgium
6,309 1,5222,1672,6174,201 -29.8%  1.2%Hong Kong (SAR of the PRC)
1,569 1,2071,6891,8331,640 -28.5%  1.0%Estonia
1,664 1,0151,4101,5181,609 -28.0%  0.8%Denmark
1,535  7711,1901,4021,549 -35.2%  0.6%Finland
 525  375 483 611 534 -22.4%  0.3%Norway
  85   88 148 114 115 -40.5%  0.1%Malta
  54   18  57  50  63 -68.4%  0.0%Cyprus
< 5  265  68  20< 5 289.7%  0.2%Not Specified

 185,450  180,223  122,673Total -31.9% 191,955 195,673 100.0%

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

2.10 Number of First Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by citizenship 
country - comparison with the previous four financial years

Citizenship Country
2017-18 to 

30/06/18
2018-19 to 

30/06/19
2019-20 to 

30/06/20
% Change

from 2018-19
2019-20 as a 

% of Total
2016-17 to 

30/06/17
2015-16 to 

30/06/16

34,097 18,07827,35530,03632,571 -33.9%  19.6%United Kingdom
18,530 14,34120,76220,43919,546 -30.9%  15.5%France
24,210 12,32119,07722,02523,996 -35.4%  13.4%Germany, Fed Republic of
17,721 9,78217,39318,14518,400 -43.8%  10.6%Korea, South
10,082 6,2729,8519,1658,882 -36.3%  6.8%Japan
5,099 6,0738,1367,0736,434 -25.4%  6.6%Ireland, Republic of
8,737 5,9308,3328,2798,945 -28.8%  6.4%Italy

14,803 5,79410,75114,65914,309 -46.1%  6.3%Taiwan
6,826 4,0196,4576,3006,569 -37.8%  4.4%Canada
4,400 2,8764,5194,8445,050 -36.4%  3.1%Netherlands, Kingdom of The
4,174 1,6282,4122,9653,447 -32.5%  1.8%Sweden
1,982 1,3252,1322,1652,171 -37.9%  1.4%Belgium
4,293 1,0871,6671,9562,871 -34.8%  1.2%Hong Kong (SAR of the PRC)
1,544  9081,2931,4191,512 -29.8%  1.0%Denmark
 991  6321,0261,2421,139 -38.4%  0.7%Estonia

1,313  619 9921,1771,355 -37.6%  0.7%Finland
 501  341 424 582 496 -19.6%  0.4%Norway
  59   65 125  95 104 -48.0%  0.1%Malta
  44   13  49  42  59 -73.5%  0.0%Cyprus
< 5  178  52  14< 5 242.3%  0.2%Not Specified

 152,622  142,805  92,282Total -35.4% 157,858 159,409 100.0%

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'
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2 Granted

2.11 Number of Second Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by 
citizenship country - comparison with the previous four financial years

Citizenship Country
2017-18 to 

30/06/18
2018-19 to 

30/06/19
2019-20 to 

30/06/20
% Change

from 2018-19
2019-20 as a 

% of Total
2016-17 to 

30/06/17
2015-16 to 

30/06/16

8,078 6,4148,5937,7167,811 -25.4%  22.7%United Kingdom
7,354 4,3907,4886,6987,330 -41.4%  15.5%Taiwan
2,997 3,1793,6512,7782,815 -12.9%  11.2%France
4,304 2,8783,9873,9924,012 -27.8%  10.2%Korea, South
1,644 2,6932,9412,0311,748 -8.4%  9.5%Ireland, Republic of
2,854 2,1722,4652,2212,166 -11.9%  7.7%Italy
2,222 1,7202,0821,8222,179 -17.4%  6.1%Japan
1,770 1,5472,0751,8421,708 -25.4%  5.5%Germany, Fed Republic of
 806  8991,020 817 830 -11.9%  3.2%Canada
 507  517 732 615 582 -29.4%  1.8%Netherlands, Kingdom of The
 578  508 663 591 501 -23.4%  1.8%Estonia

2,016  395 500 6611,330 -21.0%  1.4%Hong Kong (SAR of the PRC)
 278  332 404 291 299 -17.8%  1.2%Belgium
 454  275 396 367 442 -30.6%  1.0%Sweden
 222  148 198 225 194 -25.3%  0.5%Finland
 120  104 117  99  97 -11.1%  0.4%Denmark
  24   32  59  29  38 -45.8%  0.1%Norway
  26   23  23  19  11 0.0%  0.1%Malta
  10 < 5   8   8< 5 -50.0%  0.0%Cyprus

0   86  16   60 437.5%  0.3%Not Specified

 32,828  37,418  28,316Total -24.3% 34,097 36,264 100.0%

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

2.12 Number of Third Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by citizenship 
country - comparison with the previous four financial years

Citizenship Country
2017-18 to 

30/06/18
2018-19 to 

30/06/19
2019-20 to 

30/06/20
% Change

from 2018-19
2019-20 as a 

% of Total
2016-17 to 

30/06/17
2015-16 to 

30/06/16

 874  42.1%Taiwan
 262  12.6%United Kingdom
 202  9.7%Korea, South
 145  7.0%France
 117  5.6%Italy
 112  5.4%Ireland, Republic of
  97  4.7%Japan
  67  3.2%Estonia
  66  3.2%Germany, Fed Republic of
  40  1.9%Hong Kong (SAR of the PRC)
  32  1.5%Canada
  25  1.2%Netherlands, Kingdom of The
  19  0.9%Belgium
   6  0.3%Sweden
< 5  0.2%Finland
< 5  0.1%Denmark
< 5  0.1%Norway
< 5  0.0%Cyprus

0 < 5000 0  0.0%Not Specified

 0  0  2,075Total  0.0% 0 0 100.0%

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'
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2 Granted
2.12 Total number of Work and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by citizenship 
country - comparison with the previous four financial years

Citizenship Country
2017-18 to 

30/06/18
2018-19 to 

30/06/19
2019-20 to 

30/06/20
% Change

from 2018-19
2019-20 as a 

% of Total
2016-17 to 

30/06/17
2015-16 to 

30/06/16

8,669 5,3357,8617,8377,792 -32.1%  20.1%United States of America
5,000 5,0577,0216,1565,189 -28.0%  19.0%China, Peoples Republic of (excl SARs)
 700 3,2571,9691,582 716 65.4%  12.3%Argentina

1,500 2,4863,0522,4501,563 -18.5%  9.4%Chile
 504 2,4502,2861,630 608 7.2%  9.2%Spain
 776 1,7661,5851,5621,051 11.4%  6.6%Indonesia
 401 1,1591,047 568 500 10.7%  4.4%Israel

na  922 343 233 126 168.8%  3.5%Vietnam
 500  745 679 593 454 9.7%  2.8%Thailand
 200  500 246 225 207 103.3%  1.9%Portugal
 200  470 517 491 203 -9.1%  1.8%Poland
 100  407 132 123 103 208.3%  1.5%Malaysia

na  406 290 100< 5 40.0%  1.5%Peru
na  316 425 446na -25.6%  1.2%Singapore
na  314 338 160na -7.1%  1.2%Czechia

 104  237 273 213 157 -13.2%  0.9%Uruguay
na  177 154  77na 14.9%  0.7%Austria

 100  144 123 115 101 17.1%  0.5%Turkey
na  137 168 126  59 -18.5%  0.5%Hungary

 104  135 188 180 148 -28.2%  0.5%Slovakia
na   57nanana na  0.2%Ecuador

  37   50  60  84  59 -16.7%  0.2%Slovenia
na   28nanana na  0.1%Greece
na   19  25  14   8 -24.0%  0.1%Luxembourg

  15 00   7< 5 0Bangladesh
na 00< 5< 5 0San Marino
0 < 5  31  33   6 -93.5%  0.0%Not Specified

 25,006  28,813  26,576Total -7.8% 19,056 18,910 100.0%

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'
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2 Granted
2.13 Number of First Working and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by 
citizenship country - comparison with the previous four financial years

Citizenship Country
2017-18 to 

30/06/18
2018-19 to 

30/06/19
2019-20 to 

30/06/20
% Change

from 2018-19
2019-20 as a 

% of Total
2016-17 to 

30/06/17
2015-16 to 

30/06/16

8,669 4,5967,0747,3687,745 -35.0%  23.2%United States of America
5,000 3,0785,0005,0015,000 -38.4%  15.5%China, Peoples Republic of (excl SARs)
 700 2,4501,5051,407 700 62.8%  12.3%Argentina
 504 2,0191,9331,505 596 4.4%  10.2%Spain

1,500 1,6872,2772,0021,501 -25.9%  8.5%Chile
 401 1,095 974 503 500 12.4%  5.5%Israel
 776  955 9921,0001,000 -3.7%  4.8%Indonesia

na  739 201 211 126 267.7%  3.7%Vietnam
 500  514 501 500 445 2.6%  2.6%Thailand
 200  437 198 190 199 120.7%  2.2%Portugal
 100  366 100 100 100 266.0%  1.8%Malaysia
 200  361 432 451 200 -16.4%  1.8%Poland

na  321 251 100< 5 27.9%  1.6%Peru
na  263 405 446na -35.1%  1.3%Singapore
na  227 320 160na -29.1%  1.1%Czechia
na  158 149  76na 6.0%  0.8%Austria

 104  145 197 180 154 -26.4%  0.7%Uruguay
na  102 148 123  59 -31.1%  0.5%Hungary

 104   97 152 140 144 -36.2%  0.5%Slovakia
 100   89 100  94 100 -11.0%  0.4%Turkey

na   57nanana na  0.3%Ecuador
  37   42  51  68  58 -17.6%  0.2%Slovenia
na   28nanana na  0.1%Greece
na   17  24  14   8 -29.2%  0.1%Luxembourg

  15 000< 5 0Bangladesh
na 00< 5< 5 0San Marino
0 < 5  28  27   6 -92.9%  0.0%Not Specified

 21,667  23,012  19,845Total -13.8% 18,647 18,910 100.0%

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

2.14 Number of Second Working and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by 
citizenship country - comparison with the previous four financial years

Citizenship Country
2017-18 to 

30/06/18
2018-19 to 

30/06/19
2019-20 to 

30/06/20
% Change

from 2018-19
2019-20 as a 

% of Total
2016-17 to 

30/06/17
2015-16 to 

30/06/16

0 1,7552,0211,155 189 -13.2%  28.6%China, Peoples Republic of (excl SARs)
0  761 464 175  16 64.0%  12.4%Argentina
0  739 775 448  62 -4.6%  12.1%Chile
0  698 787 469  47 -11.3%  11.4%United States of America
0  679 593 562  51 14.5%  11.1%Indonesia
0  418 353 125  12 18.4%  6.8%Spain
0  208 178  93   9 16.9%  3.4%Thailand

na  155 142  220 9.2%  2.5%Vietnam
0  102  85  40< 5 20.0%  1.7%Poland

na   87  180na 383.3%  1.4%Czechia
0   87  76  33< 5 14.5%  1.4%Uruguay

na   80  390na 105.1%  1.3%Peru
0   63  73  650 -13.7%  1.0%Israel
0   63  48  35   8 31.3%  1.0%Portugal
0   51  23  21< 5 121.7%  0.8%Turkey

na   49  200na 145.0%  0.8%Singapore
0   37  32  23< 5 15.6%  0.6%Malaysia
0   35  36  40< 5 -2.8%  0.6%Slovakia

na   34  20< 50 70.0%  0.6%Hungary
na   18   5< 5na 260.0%  0.3%Austria
0    7   9  16< 5 -22.2%  0.1%Slovenia

na < 5< 500 100.0%  0.0%Luxembourg
0 00   70 0Bangladesh
0 0< 5   60 -100.0%Not Specified

 3,339  5,801  6,128Total  5.6% 409 100.0%
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Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

2 Granted
2.15 Number of Third Working and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by 
citizenship country - comparison with the previous four financial years

Citizenship Country
2017-18 to 

30/06/18
2018-19 to 

30/06/19
2019-20 to 

30/06/20
% Change

from 2018-19
2019-20 as a 

% of Total
2016-17 to 

30/06/17
2015-16 to 

30/06/16

0  224000 0  37.1%China, Peoples Republic of (excl SARs)
0  132000 0  21.9%Indonesia
0   60000 0  10.0%Chile
0   46000 0  7.6%Argentina
0   41000 0  6.8%United States of America

na   28000 0  4.6%Vietnam
0   23000 0  3.8%Thailand
0   13000 0  2.2%Spain
0    7000 0  1.2%Poland

na    500na 0  0.8%Peru
0    5000 0  0.8%Uruguay
0 < 5000 0  0.7%Malaysia

na < 500na 0  0.7%Singapore
0 < 5000 0  0.7%Turkey
0 < 5000 0  0.5%Slovakia

na < 500na 0  0.2%Austria
na < 5000 0  0.2%Hungary
0 < 5000 0  0.2%Israel
0 < 5000 0  0.2%Slovenia

 603Total 100.0%

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'
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2 Granted
2.15 Total number of Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by citizenship 
country - comparison with the previous financial year
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2018-19 to 
30/06/19

% Change
from 2018-19

Citizenship Country 2019-20 to 
30/06/20

2019-20 as
% of Total

-31.1%  20.2%United Kingdom 24,75435,948

-27.6%  14.4%France 17,66524,413

-34.1%  11.4%Germany 13,93421,152

-39.8%  10.5%South Korea 12,86221,380

-39.4%  9.0%Taiwan 11,05818,239

-19.9%  7.2%Ireland 8,87811,077

-23.9%  6.7%Italy 8,21910,797

-32.2%  6.6%Japan 8,08911,933

-33.8%  4.0%Canada 4,9507,477

-34.9%  2.8%Netherlands 3,4185,251

-32.0%  1.6%Sweden 1,9092,808

-33.9%  1.4%Belgium 1,6762,536

-29.8%  1.2%Hong Kong (SAR of the PRC) 1,5222,167

-28.5%  1.0%Estonia 1,2071,689

-28.0%  0.8%Denmark 1,0151,410

-35.2%  0.6%Finland  7711,190

-22.4%  0.3%Norway  375 483

-40.5%  0.1%Malta   88 148

-68.4%  0.0%Cyprus   18  57

289.7%  0.2%Not Specified  265  68

 180,223  122,673 -31.9%Total 100.0%

Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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2 Granted
2.16 Number of First Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by citizenship 
country - comparison with the previous financial year
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% Change
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2019-20 as
% of Total

-33.9%  19.6%United Kingdom 18,07827,355

-30.9%  15.5%France 14,34120,762

-35.4%  13.4%Germany, Fed Republic of 12,32119,077

-43.8%  10.6%Korea, South 9,78217,393

-36.3%  6.8%Japan 6,2729,851

-25.4%  6.6%Ireland, Republic of 6,0738,136

-28.8%  6.4%Italy 5,9308,332

-46.1%  6.3%Taiwan 5,79410,751

-37.8%  4.4%Canada 4,0196,457

-36.4%  3.1%Netherlands, Kingdom of The 2,8764,519

-32.5%  1.8%Sweden 1,6282,412

-37.9%  1.4%Belgium 1,3252,132

-34.8%  1.2%Hong Kong (SAR of the PRC) 1,0871,667

-29.8%  1.0%Denmark  9081,293

-38.4%  0.7%Estonia  6321,026

-37.6%  0.7%Finland  619 992

-19.6%  0.4%Norway  341 424

-48.0%  0.1%Malta   65 125

-73.5%  0.0%Cyprus   13  49

242.3%  0.2%Not Specified  178  52

 142,805  92,282 -35.4%Total 100.0%
Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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2 Granted
2.17 Number of Second Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by 
citizenship country - comparison with the previous financial year
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% Change
from 2018-19
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2019-20 as
% of Total

-25.4%  22.7%United Kingdom 6,4148,593

-41.4%  15.5%Taiwan 4,3907,488

-12.9%  11.2%France 3,1793,651

-27.8%  10.2%Korea, South 2,8783,987

-8.4%  9.5%Ireland, Republic of 2,6932,941

-11.9%  7.7%Italy 2,1722,465

-17.4%  6.1%Japan 1,7202,082

-25.4%  5.5%Germany, Fed Republic of 1,5472,075

-11.9%  3.2%Canada  8991,020

-29.4%  1.8%Netherlands, Kingdom of The  517 732

-23.4%  1.8%Estonia  508 663

-21.0%  1.4%Hong Kong (SAR of the PRC)  395 500

-17.8%  1.2%Belgium  332 404

-30.6%  1.0%Sweden  275 396

-25.3%  0.5%Finland  148 198

-11.1%  0.4%Denmark  104 117

-45.8%  0.1%Norway   32  59

0.0%  0.1%Malta   23  23

-50.0%  0.0%Cyprus < 5   8

437.5%  0.3%Not Specified   86  16

 37,418  28,316 -24.3%Total 100.0%
Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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2 Granted
2.18 Number of Third Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by citizenship 
country - comparison with the previous financial year
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% of Total

 42.1%Taiwan  874

 12.6%United Kingdom  262

 9.7%Korea, South  202

 7.0%France  145

 5.6%Italy  117

 5.4%Ireland, Republic of  112

 4.7%Japan   97

 3.2%Estonia   67

 3.2%Germany, Fed Republic of   66

 1.9%Hong Kong (SAR of the PRC)   40

 1.5%Canada   32

 1.2%Netherlands, Kingdom of The   25

 0.9%Belgium   19

 0.3%Sweden    6

 0.2%Finland < 5

 0.1%Denmark < 5

 0.1%Norway < 5

 0.0%Cyprus < 5

 0.0%Not Specified < 5

 2,075Total 100.0%
Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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2 Granted
2.18 Total number of Work and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by citizenship 
country - comparison with the previous financial year
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% Change
from 2018-19
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30/06/20

2019-20 as
% of Total

-32.1%  20.1%United States of America 5,3357,861

-28.0%  19.0%China, Peoples Republic of (excl SARs) 5,0577,021

65.4%  12.3%Argentina 3,2571,969

-18.5%  9.4%Chile 2,4863,052

7.2%  9.2%Spain 2,4502,286

11.4%  6.6%Indonesia 1,7661,585

10.7%  4.4%Israel 1,1591,047

168.8%  3.5%Vietnam  922 343

9.7%  2.8%Thailand  745 679

103.3%  1.9%Portugal  500 246

-9.1%  1.8%Poland  470 517

208.3%  1.5%Malaysia  407 132

40.0%  1.5%Peru  406 290

-25.6%  1.2%Singapore  316 425

-7.1%  1.2%Czechia  314 338

-13.2%  0.9%Uruguay  237 273

14.9%  0.7%Austria  177 154

17.1%  0.5%Turkey  144 123

-18.5%  0.5%Hungary  137 168

-28.2%  0.5%Slovakia  135 188

na  0.2%Ecuador   57na

-16.7%  0.2%Slovenia   50  60

na  0.1%Greece   28na

-24.0%  0.1%Luxembourg   19  25

-93.5%  0.0%Not Specified < 5  31

 28,813  26,576 -7.8%Total 100.0%

Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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2 Granted
2.19 Number of First Working and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by 
citizenship country - comparison with the previous financial year
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2019-20 as
% of Total

-35.0%  23.2%United States of America 4,5967,074

-38.4%  15.5%China, Peoples Republic of (excl SARs) 3,0785,000

62.8%  12.3%Argentina 2,4501,505

4.4%  10.2%Spain 2,0191,933

-25.9%  8.5%Chile 1,6872,277

12.4%  5.5%Israel 1,095 974

-3.7%  4.8%Indonesia  955 992

267.7%  3.7%Vietnam  739 201

2.6%  2.6%Thailand  514 501

120.7%  2.2%Portugal  437 198

266.0%  1.8%Malaysia  366 100

-16.4%  1.8%Poland  361 432

27.9%  1.6%Peru  321 251

-35.1%  1.3%Singapore  263 405

-29.1%  1.1%Czechia  227 320

6.0%  0.8%Austria  158 149

-26.4%  0.7%Uruguay  145 197

-31.1%  0.5%Hungary  102 148

-36.2%  0.5%Slovakia   97 152

-11.0%  0.4%Turkey   89 100

na  0.3%Ecuador   57na

-17.6%  0.2%Slovenia   42  51

na  0.1%Greece   28na

-29.2%  0.1%Luxembourg   17  24

-92.9%  0.0%Not Specified < 5  28

 23,012  19,845 -13.8%Total 100.0%

Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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2 Granted
2.20 Number of Second Working and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by 
citizenship country - comparison with the previous financial year
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Vietnam
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Israel

Portugal

Turkey

Other countries

2019-20 to 30/06/202018-19 to 30/06/19

2018-19 to 
30/06/19

% Change
from 2018-19

Citizenship Country 2019-20 to 
30/06/20

2019-20 as
% of Total

-13.2%  28.6%China, Peoples Republic of (excl SARs) 1,7552,021

64.0%  12.4%Argentina  761 464

-4.6%  12.1%Chile  739 775

-11.3%  11.4%United States of America  698 787

14.5%  11.1%Indonesia  679 593

18.4%  6.8%Spain  418 353

16.9%  3.4%Thailand  208 178

9.2%  2.5%Vietnam  155 142

20.0%  1.7%Poland  102  85

383.3%  1.4%Czechia   87  18

14.5%  1.4%Uruguay   87  76

105.1%  1.3%Peru   80  39

-13.7%  1.0%Israel   63  73

31.3%  1.0%Portugal   63  48

121.7%  0.8%Turkey   51  23

145.0%  0.8%Singapore   49  20

15.6%  0.6%Malaysia   37  32

-2.8%  0.6%Slovakia   35  36

70.0%  0.6%Hungary   34  20

260.0%  0.3%Austria   18   5

-22.2%  0.1%Slovenia    7   9

100.0%  0.0%Luxembourg < 5< 5

-100.0%Not Specified < 5

 5,801  6,128  5.6%Total 100.0%

Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.
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2 Granted
2.21 Number of Third Working and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by 
citizenship country - comparison with the previous financial year
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Other countries

2019-20 to 30/06/202018-19 to 30/06/19

2018-19 to 
30/06/19

% Change
from 2018-19

Citizenship Country 2019-20 to 
30/06/20

2019-20 as
% of Total

0  37.1%China, Peoples Republic of (excl SARs)  2240

0  21.9%Indonesia  1320

0  10.0%Chile   600

0  7.6%Argentina   460

0  6.8%United States of America   410

0  4.6%Vietnam   280

0  3.8%Thailand   230

0  2.2%Spain   130

0  1.2%Poland    70

0  0.8%Peru    50

0  0.8%Uruguay    50

0  0.7%Malaysia < 50

0  0.7%Singapore < 50

0  0.7%Turkey < 50

0  0.5%Slovakia < 50

0  0.2%Austria < 50

0  0.2%Hungary < 50

0  0.2%Israel < 50

0  0.2%Slovenia < 50

 603Total 100.0%

Note 1: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'

Note 2: Graph above shows top 15 countries only, the remaining countries are grouped under 'Other countries'.

Page  42 of  58BR0110 Working Holiday Maker visa program report   |   30 June 2020

-----• 
• 
• 
• 
• - -

978

978



2 Granted
2.21 Second Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by employer industry
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2.22 Third Working Holiday (subclass 417) visa applications granted in 2019-20 to 30 June 2020 by employer industry
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2 Granted
2.23 Second Work and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by employer industry
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2.24 Third Work and Holiday (subclass 462) visa applications granted in 2019-20 to 30 June 2020 by employer industry
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3 Grant Rate
For this section, grant rates have been shown.

A grant rate is defined as:

   Number of grants
                                   x   100
Number of decisions

where the number of decisions equals the number of grants plus the number of refusals.
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3 Grant rate
3.01 Grant rate of Working Holiday Maker visa applications decided in the 6 month period ending 30 June 2020 by visa 
type and visa subclass - comparison with previous four periods

01/01/20 to 
30/06/20     

01/07/19 to 
31/12/19     

01/01/19 to 
30/06/19     

01/07/18 to 
31/12/18    

01/01/18 to 
30/06/18   

 Visa Subclass

417 Working Holiday

First visa 99.0% 99.5% 98.8% 99.7% 99.2%

Second visa 96.9% 93.4% 94.8% 97.8% 97.4%

Third visa 0.00% 0.00% 0.00% 0.0% 98.8%

 98.5%  98.3%  97.9%  99.3%  98.6%All 417 Working Holiday

462 Work and Holiday

First visa 97.7% 98.0% 96.4% 96.8% 95.6%

Second visa 98.4% 97.5% 98.8% 98.0% 99.5%

Third visa 0.00% 0.00% 0.00% 0.0% 99.0%

 97.8%  97.9%  97.0%  97.0%  97.1%All 462 Work and Holiday

All Working Holiday Maker  98.5%  98.3%  97.8%  98.9%  98.3%
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3 Grant rate
3.02 Grant rate for Working Holiday (subclass 417) visa applications decided in the 6 month period ending 30 June 2020 by 
citizenship country - comparison with previous four periods

Citizenship Country 01/01/20 to 
30/06/20     

01/07/19 to 
31/12/19     

01/01/19 to 
30/06/19     

01/07/18 to 
31/12/18    

01/01/18 to 
30/06/18   

subclass 417 first visa

99.2%99.6%99.0%99.6%99.0%United Kingdom

99.3%99.8%99.2%99.7%99.3%France

98.7%99.3%97.3%99.0%98.2%South Korea

99.4%99.8%99.4%99.8%99.6%Germany

99.8%99.8%99.6%99.7%99.6%Japan

99.6%99.8%99.5%99.6%99.5%Ireland

98.9%99.3%98.4%98.2%98.1%Taiwan

99.7%99.9%99.3%99.6%99.2%Italy

99.3%99.7%99.0%99.7%99.0%Canada

99.8%99.9%99.4%99.9%99.3%Netherlands

98.1%99.9%98.0%99.2%99.6%Belgium

94.1%98.0%95.4%97.7%96.4%Hong Kong (SAR of the PRC)

99.6%99.7%98.3%99.6%98.1%Sweden

98.8%100.0%99.7%100.0%98.9%Denmark

100.0%100.0%98.4%99.8%98.9%Finland

98.0%100.0%99.1%99.8%98.9%Estonia

100.0%99.2%97.5%100.0%98.6%Norway

100.0%100.0%100.0%100.0%100.0%Malta

100.0%100.0%100.0%100.0%92.8%Cyprus

86.6%91.9%59.7%52.9%12.9%Not Specified

All subclass 417 first visa  99.0%  99.5%  98.8%  99.7%  99.2%

subclass 417 second visa

96.8%97.5%95.5%94.1%97.0%United Kingdom

99.2%98.8%96.9%95.0%97.4%Taiwan

96.6%97.5%92.3%92.4%95.9%France

97.4%98.0%93.6%90.0%97.0%South Korea

97.6%97.4%96.0%94.4%97.3%Ireland

98.2%98.6%96.2%95.4%96.6%Italy

96.0%97.9%94.9%89.4%97.3%Japan

97.9%96.9%93.1%93.2%96.2%Germany

96.5%97.1%91.4%95.5%96.8%Canada

98.2%95.3%93.6%92.9%96.4%Netherlands

96.3%98.4%94.1%94.9%99.2%Estonia

98.4%99.0%97.2%90.8%93.4%Hong Kong (SAR of the PRC)

97.5%96.6%90.9%95.9%96.2%Belgium

96.2%98.8%91.9%95.3%97.3%Sweden

100.0%97.7%93.3%94.8%99.0%Finland

94.8%100.0%93.4%96.1%89.1%Denmark

92.8%95.0%96.5%91.1%100.0%Norway

100.0%100.0%100.0%100.0%90.0%Malta

100.0%100.0%100.0%60.0%100.0%Cyprus

78.3%78.0%27.4%05.8%16.6%Not Specified

All subclass 417 second visa  96.9%  93.4%  94.8%  97.8%  97.4%

subclass 417 third visa

99.7%00.0%0.00%0.00%0.00%Taiwan

99.2%00.0%0.00%0.00%0.00%United Kingdom

98.5%00.0%0.00%0.00%0.00%South Korea

95.3%00.0%0.00%0.00%0.00%France

98.3%0.00%0.00%0.00%0.00%Italy

100.0%0.00%0.00%0.00%0.00%Ireland

98.9%00.0%0.00%0.00%0.00%Japan
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3 Grant rate
3.02 Grant rate for Working Holiday (subclass 417) visa applications decided in the 6 month period ending 30 June 2020 by 
citizenship country - comparison with previous four periods (continued)

Citizenship Country 01/01/20 to 
30/06/20     

01/07/19 to 
31/12/19     

01/01/19 to 
30/06/19     

01/07/18 to 
31/12/18    

01/01/18 to 
30/06/18   

94.2%0.00%0.00%0.00%0.00%Germany

98.5%0.00%0.00%0.00%0.00%Estonia

100.0%0.00%0.00%0.00%0.00%Hong Kong (SAR of the PRC)

100.0%00.0%0.00%0.00%0.00%Canada

92.5%00.0%0.00%0.00%0.00%Netherlands

100.0%0.00%0.00%0.00%0.00%Belgium

100.0%0.00%0.00%0.00%0.00%Sweden

100.0%0.00%0.00%0.00%0.00%Finland

100.0%0.00%0.00%0.00%0.00%Denmark

100.0%00.0%0.00%0.00%0.00%Norway

100.0%0.00%0.00%0.00%0.00%Cyprus

0.00%00.0%0.00%0.00%0.00%Malta

50.0%0.00%0.00%0.00%0.00%Not Specified

All subclass 417 third visa  0.0%  0.0%  0.0%  0.0%  98.8%

All 417 Working Holiday  98.5%  98.3%  97.9%  99.3%  98.6%

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'
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3 Grant rate
3.03 Grant rate for Work and Holiday (subclass 462) visa applications decided in the 6 month period ending 
30 June 2020 by citizenship country - comparison with previous four periods

Citizenship Country 01/01/20 to 
30/06/20     

01/07/19 to 
31/12/19     

01/01/19 to 
30/06/19     

01/07/18 to 
31/12/18    

01/01/18 to 
30/06/18   

subclass 462 first visa

99.3%99.2%98.9%98.6%98.8%United States of America

95.0%98.3%97.9%88.8%96.2%Vietnam

96.1%96.7%95.1%97.5%97.0%China, Peoples Republic of (excl SARs)

93.9%96.5%96.9%97.8%98.0%Argentina

96.5%95.6%95.5%98.5%50.0%Chile

95.2%97.1%98.4%99.4%93.6%Spain

87.8%95.8%86.0%98.4%50.0%Israel

100.0%99.5%98.3%98.7%95.2%Indonesia

97.9%99.4%100.0%100.0%98.1%Singapore

91.3%92.4%100.0%14.2%66.6%Malaysia

100.0%97.7%96.2%98.0%95.6%Thailand

91.6%94.5%93.7%97.0%100.0%Peru

97.3%100.0%100.0%100.0%95.6%Turkey

96.8%99.4%98.7%97.6%95.8%Czechia

88.2%97.2%90.0%96.1%99.4%Poland

97.9%97.0%99.0%100.0%99.0%Uruguay

89.1%94.2%66.6%97.5%87.5%Portugal

69.2%71.9%82.5%75.0%92.6%Austria

90.0%97.2%98.6%98.7%98.7%Slovakia

84.6%96.3%87.5%96.5%100.0%Hungary

93.3%87.5%nananaGreece

100.0%88.6%nananaEcuador

100.0%97.3%100.0%100.0%96.8%Slovenia

100.0%100.0%100.0%80.0%100.0%Luxembourg

0.00%0.00%0.00%0.00%100.0%San Marino

00.0%09.0%64.2%50.0%61.9%Not Specified

All subclass 462 first visa  97.7%  98.0%  96.4%  96.8%  95.6%
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3 Grant rate
3.03 Grant rate for Work and Holiday (subclass 462) visa applications decided in the 6 month period ending 
30 June 2020 by citizenship country - comparison with previous four periods (continued)

Citizenship Country 01/01/20 to 
30/06/20     

01/07/19 to 
31/12/19     

01/01/19 to 
30/06/19     

01/07/18 to 
31/12/18    

01/01/18 to 
30/06/18   

subclass 462 second visa

99.8%98.1%99.2%97.7%98.6%China, Peoples Republic of (excl SARs)

99.7%98.8%100.0%98.4%97.7%Argentina

98.7%98.1%97.5%99.0%99.1%Chile

100.0%99.2%100.0%99.3%99.1%Indonesia

98.6%95.3%97.4%93.2%96.0%United States of America

98.5%98.9%98.5%98.6%100.0%Spain

100.0%98.5%100.0%98.4%100.0%Vietnam

100.0%98.4%100.0%100.0%100.0%Thailand

100.0%97.5%100.0%100.0%0.00%Czechia

100.0%97.5%100.0%100.0%0.00%Peru

100.0%96.0%100.0%100.0%100.0%Uruguay

100.0%94.2%100.0%100.0%100.0%Poland

100.0%97.2%82.3%90.0%100.0%Israel

100.0%93.3%100.0%100.0%0.00%Singapore

94.4%100.0%100.0%100.0%100.0%Malaysia

100.0%100.0%100.0%93.7%100.0%Portugal

100.0%100.0%100.0%100.0%91.6%Turkey

100.0%100.0%100.0%100.0%100.0%Hungary

100.0%100.0%90.0%100.0%100.0%Slovakia

100.0%100.0%100.0%0.00%0.00%Austria

100.0%100.0%100.0%100.0%100.0%Slovenia

100.0%0.00%100.0%0.00%0.00%Luxembourg

0.00%0.00%0.00%0.00%100.0%Bangladesh

00.0%0.00%66.6%25.0%60.0%Not Specified

All subclass 462 second visa  98.4%  97.5%  98.8%  98.0%  99.5%
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3 Grant rate
3.03 Grant rate for Work and Holiday (subclass 462) visa applications decided in the 6 month period ending 
30 June 2020 by citizenship country - comparison with previous four periods (continued)

Citizenship Country 01/01/20 to 
30/06/20     

01/07/19 to 
31/12/19     

01/01/19 to 
30/06/19     

01/07/18 to 
31/12/18    

01/01/18 to 
30/06/18   

subclass 462 third visa

100.0%00.0%0.00%0.00%0.00%China, Peoples Republic of (excl SARs)

99.2%00.0%0.00%0.00%0.00%Indonesia

96.7%0.00%0.00%0.00%0.00%Chile

97.8%00.0%0.00%0.00%0.00%Argentina

97.6%0.00%0.00%0.00%0.00%United States of America

100.0%0.00%0.00%0.00%0.00%Vietnam

100.0%0.00%0.00%0.00%0.00%Thailand

100.0%0.00%0.00%0.00%0.00%Spain

100.0%0.00%0.00%0.00%0.00%Poland

100.0%0.00%0.00%0.00%0.00%Peru

80.0%0.00%0.00%0.00%0.00%Turkey

100.0%0.00%0.00%0.00%0.00%Uruguay

100.0%0.00%0.00%0.00%0.00%Malaysia

100.0%0.00%0.00%0.00%0.00%Singapore

100.0%0.00%0.00%0.00%0.00%Slovakia

100.0%0.00%0.00%0.00%0.00%Austria

100.0%0.00%0.00%0.00%0.00%Hungary

100.0%0.00%0.00%0.00%0.00%Israel

100.0%0.00%0.00%0.00%0.00%Slovenia

All subclass 462 third visa  0.0%  0.0%  0.0%  0.0%  99.0%

All 462 Work and Holiday  97.8%  97.9%  97.0%  97.0%  97.1%

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'
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4 Visa Holders in 
Australia
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4 Visa holders in Australia
4.01 Total number of Working Holiday (subclass 417) visa holders in Australia as at 30 June 2020 by citizenship country - 
comparison with the same date in the previous year

0 4,000 8,000 12,000 16,000 20,000 24,000 28,000

United Kingdom

France

Taiwan

Ireland

South Korea

Italy

Germany

Japan

Canada

Netherlands

Hong Kong (SAR of the PRC)

Belgium

Estonia

Sweden

Finland

Others countries

as at  30/06/20as at  30/06/19

% Change
from 30/06/19

30/06/20 as
% of Total

30/06/19 30/06/20Citizenship Country

-35.5%  22.4%24,029United Kingdom   15,509

-33.6%  14.0%14,613France    9,704

-46.8%  11.4%14,821Taiwan    7,880

-15.4%  9.7%7,931Ireland    6,711

-59.2%  9.0%15,235South Korea    6,215

-20.8%  8.6%7,496Italy    5,939

-44.7%  7.3%9,189Germany    5,085

-55.9%  5.6%8,801Japan    3,878

-45.3%  3.4%4,327Canada    2,368

-42.1%  2.2%2,672Netherlands    1,546

-31.2%  1.5%1,544Hong Kong (SAR of the PRC)    1,063

-30.7%  1.4%1,370Belgium     950

-20.3%  1.4%1,187Estonia     946

-48.3%  0.9%1,205Sweden     623

-43.7%  0.5% 609Finland     343

-36.4%  0.4% 453Denmark     288

-32.6%  0.2% 190Norway     128

-27.8%  0.1%  90Malta      65

-38.2%  0.0%  34Cyprus      21

414.3%  0.1%  14Not Specified      72

Total  100.0%-40.1% 69,334 115,810

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'
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4 Visa holders in Australia
4.02 Total number of Work and Holiday (subclass 462) visa holders in Australia as at 30 June 2020 by citizenship country - 
comparison with the same date in the previous year

0 1,000 2,000 3,000 4,000 5,000 6,000

China, Peoples Republic of (excl
SARs)

United States of America

Argentina

Chile

Spain

Indonesia

Thailand

Vietnam

Israel

Poland

Peru

Portugal

Czechia

Malaysia

Singapore

Others countries

as at  30/06/20as at  30/06/19

% Change
from 30/06/19

30/06/20 as
% of Total

30/06/19 30/06/20Citizenship Country

-35.1%  20.0%5,044China, Peoples Republic of (excl SARs)    3,276

-42.3%  16.1%4,572United States of America    2,637

17.7%  12.9%1,797Argentina    2,115

-20.0%  10.1%2,064Chile    1,652

25.8%  9.9%1,284Spain    1,615

9.9%  8.9%1,327Indonesia    1,459

-10.7%  3.0% 552Thailand     493

77.2%  3.0% 276Vietnam     489

26.6%  2.9% 376Israel     476

-16.4%  2.0% 397Poland     332

58.0%  1.7% 181Peru     286

44.9%  1.6% 185Portugal     268

9.4%  1.6% 235Czechia     257

109.7%  1.2%  93Malaysia     195

-42.6%  1.1% 303Singapore     174

-36.1%  1.0% 249Uruguay     159

-15.4%  0.7% 136Slovakia     115

-12.7%  0.6% 118Hungary     103

-8.0%  0.6% 100Austria      92

-16.0%  0.5% 100Turkey      84

-31.8%  0.2%  44Slovenia      30

na  0.2%naEcuador      25

na  0.1%naGreece      16

-43.8%  0.1%  16Luxembourg       9

-100.0%< 5Bangladesh

-100.0%< 5Not Specified

Total  100.0%-15.9% 16,357 19,453

Note: Further information on statistical tables presented by citizenship country can be found on page 1 under 'About this report'
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4 Visa holders in Australia
4.03 Working Holiday Maker visa holders in Australia at 30 June 2020 by visa type and visa subclass - comparison with 
previous four periods

 30/06/20     31/12/19     30/06/19      31/12/18     30/06/18    Visa Subclass

417 Working Holiday

First visa  90,434  99,336  85,684  91,811  43,898

Second visa  28,090  28,352  30,126  28,006  23,473

Third visa  0  0  0  0  1,963

All 417 Working Holiday  127,688  115,810  119,817  69,334 118,524

462 Work and Holiday

First visa  13,700  14,081  14,796  15,852  10,493

Second visa  2,685  3,710  4,657  5,473  5,317

Third visa  0  0  0  0  547

All 462 Work and Holiday  17,791  19,453  21,325  16,357 16,385

All Working Holiday Maker  134,909  145,479  135,263  141,142  85,691
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Nearly 1,300 
education & compliance activities across Australia 

Growers audited 
ranged from small fami ly-run businesses, large scale family-run farms operating across 
multiple states, to big companies with significant market share 

More than $1 million in wages recovered for 2,500 workers 
average recovery for harvest workers was $409 

638 businesses investigated with over half breaching workplace laws 
breaches included underpayments of the hou rly rate and non-payment for time 
worked, failure to keep records and payslips 

Almost 70% of businesses along the Harvest Trail employed visa 
holders 
working holiday subclass 417 visa holders (aged 18-31 yea rs old) were the most 
common overseas workers on the harvest trail 

Legal action 
commenced against eight employers 
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Executive summary 
The ‘Harvest Trail’ comprises thousands of horticulture and viticulture enterprises throughout every state 

and territory in Australia. The Harvest Trail is a pathway in regional Australia that follows the seasonal 

harvesting of fresh fruit, vegetables and wine grapes. Workers follow seasonal jobs around the country 

using a number of sources, including the National Harvest Guide.1 

The horticulture and viticulture industries include the Australian and New Zealand Standard Industrial 

Classification (ANZSIC) groups: Fruit and Tree Nut Growing, Mushroom and Vegetable Growing and Nursery 

and Floriculture Production. According to the Australian Bureau of Statistics (ABS) there are 8023 

employing entities in these industry groups and 14 510 non-employing entities.2 A report by the then 

Department of Employment put the number of people employed in horticulture at 73 000.3  

The Fair Work Ombudsman (FWO) commenced an Inquiry into workplace arrangements on the Harvest 

Trail in August 2013, in response to employee and community concerns about non-compliance with 

Australian workplace laws. 

Seeking to identify the drivers of non-compliance, the FWO Harvest Trail Inquiry (the Inquiry) focused on 

areas and crop sectors that are heavily reliant on manual harvesting, preparation, maintenance and 

processing.  

During the Inquiry, the FWO engaged with growers, workers, labour hire contractors, industry bodies, 

community groups and consumers to complete 1295 discrete education and compliance activities.  

The majority of employers involved in the Inquiry were selected randomly. A smaller number of employers 

were selected on the basis of intelligence gathered from industry stakeholders, other government agencies 

and departments, media, community members and workplace participants. The FWO revisited non-

compliant employers in subsequent seasons to assess compliance.  

Fair Work Inspectors completed 836 investigations, involving 444 growers and 194 labour hire contractors 

across all states in Australia and the Northern Territory.4 

As a result of these activities, the FWO recovered $1 022 698 for 2503 employees. As Fair Work Inspectors 

were unable to assess and determine the full extent of underpayments in many cases due to issues such as 

poor record-keeping, cash payments and a transient workforce, the FWO believes the full extent of worker 

underpayments is significantly higher than this. 

1 National Harvest Guide https://jobsearch.gov.au/documents/harvest%20guide%2020150225.pdf, https://jobsearch.gov.au/harvest/towns-and-
crops  
2 ABS Counts of Australian Businesses report (8165.0) February, 2018 
3 Department of Employment, Interactive data file, Employment levels and change with projections by industry sector, May 2017, viewed 4 
September 2018, http://lmip.gov.au/default.aspx?LMIP/Downloads/InteractiveDataFiles 
4 Some businesses were subject to repeat investigations over the course of the Inquiry. It is difficult to assess the labour hire representation of this 
sample size without accurate data on the number of labour hire contractors and the number of workers they supply to the industry 
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As part of the Inquiry, the FWO commissioned market research to examine consumer attitudes and 

preferences when buying fresh fruit and vegetables. While price, taste and convenience are key 

considerations, the research found that some consumers are prepared to pay more for produce they know 

has been handled by a workforce that has been treated fairly and paid properly. 

The Inquiry identified five key findings relating to workplace arrangements along the Harvest Trail: 

 widespread non-compliance among the employers investigated 

 misuse of piece rates 

 significant reliance by growers on overseas workers  

 a negative impact where labour hire arrangements were illegally used  

 consumers can play a role in addressing exploitation. 

The ability to detect, quantify and recover underpayments was impeded by a number of issues, including: 

 record-keeping deficiencies 

 invalid or absent piecework agreements 

 reluctance or unwillingness to share information with the FWO 

 transient workers and labour hire contractors. 

The Inquiry resulted in a number of compliance and enforcement outcomes, including: 

 150 Formal Cautions 

 132 Infringement Notices 

 13 Compliance Notices  

 seven (7) Enforceable Undertakings 

 commencement of eight (8) legal proceedings.5 

This report outlines the background to the Inquiry, its methodology, Harvest Trail working conditions and 

market dynamics. In detailing the Inquiry’s key findings, the report contains a number of recommendations 

designed to secure future industry-wide compliance. 

  

5 At the time of publication, the courts have decided in favour of the FWO in six matters and handed down penalties of over $521 777 ($435 967 
against companies and $85 210 against five individuals as accessories under section 550 of the Fair Work Act 2009) 
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The Inquiry 
To address concerns highlighted through intelligence from various sources, in August 2013 the FWO 

commenced an in-depth Inquiry into workplace arrangements along the Harvest Trail. This strategic 

intervention aimed to: 

 better understand employment conditions and market characteristics on the Harvest Trail  

 identify drivers of non-compliance, including within associated industry subsectors 

 educate growers, labour hire contractors and workers about workplace rights and obligations 

 ensure, where possible, that workers were receiving correct minimum employment entitlements 

 address non-compliance by taking effective compliance and enforcement action 

 encourage ongoing sustainable self-monitoring arrangements within Harvest Trail supply chains. 

The Inquiry was multifaceted, involving: 

 extensive stakeholder engagement 

 targeted awareness-raising and education communications 

 consumer research  

 compliance and enforcement activities. 

Stakeholder engagement 

During the course of the Inquiry, the FWO engaged with a number of key stakeholders, including:  

 industry associations 

 community groups  

 unions 

 commonwealth and state government departments 

 members of parliament 

 local councils.6 

Through these interactions, Fair Work Inspectors developed a better understanding of Harvest Trail 

operations and the drivers of non-compliance. Fair Work Inspectors continued to leverage these 

relationships as the Inquiry progressed to realise its objectives.  

6 A detailed list of stakeholders is at Appendix A 
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For example, the FWO took part in the Horticulture Worker Interagency Group (HWIG), which comprised 

members from a number of Queensland and Australian Government departments and authorities and 

focused on issues of concern in areas such as Bundaberg, the Lockyer Valley and Bowen. 

The FWO also worked closely with the Recruitment and Consulting Services Association (RCSA). The 

RCSA’s relationship with the FWO was formalised in a Memorandum of Understanding (MoU) executed in 

August 2016.7 The MoU established an information-sharing pathway for the RCSA and its members to 

inform the FWO about labour hire providers alleged to be acting unlawfully.  

The FWO formed a relationship with the Local Council in the Lockyer Valley horticultural region of 

Queensland to address the plight of backpackers in the area. Fair Work Inspectors participated in Council-

run sessions and provided educational resources to backpackers to help them understand what to expect 

as employees in Australia. 

The FWO also worked with bilingual Community Liaison Officers of the Queensland Police Service who 

assisted the Inquiry in its interactions with Mandarin, Cantonese and Korean speaking overseas workers. 

Officers accompanied Fair Work Inspectors to pop-up education posts, encouraging employees to engage 

with the Inquiry, and yielding useful intelligence.  

 

Photo: Fair Work Inspectors talking with overseas workers in Caboolture, assisted by Queensland Police Community Liaison Officers. 

In 2016, the FWO also presented at a number of information sessions for prospective employees in the 

strawberry industry, as part of the ‘The Sweetest Job Campaign’. The campaign was funded by Regional 

Development Australia, the Sunshine Coast and Moreton Bay Councils and widely supported by industry 

stakeholders.8 The Campaign, which has continued into 20189, focusses on developing local workforces to 

7 RCSA Memorandum of Understanding: https://www.fairwork.gov.au/ArticleDocuments/725/recruitment-and-consulting-services-association-
memorandum-of-understanding.pdf.aspx  
8 http://mysunshinecoast.com.au/news/news-display/6000-sweet-jobs-are-ripe-for-the-picking,43495 
9 At the time of this report the Campaign is focussing on mango picking in the Northern Territory: 
https://www.thesweetestjob.com.au/participants/ 
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improve regional employment opportunities, and to meet the seasonal demand for horticultural workers 

along the Harvest trail.  

In January 2017, the FWO announced it had partnered with Growcom in support of their Fair Farms 

Initiative. 10 The Initiative was launched in May 2017, with funding assistance over four years provided by 

the FWO through its Community Engagement Grants Program.11 The Initiative supports growers with tools 

and information to implement employment practices that comply with workplace laws and industry 

standards, and to demonstrate this to customers and the wider community. As part of this initiative, 

growers access training and certification that supports them to achieve compliance with their workplace 

obligations and helps ensure ethical supply chain practices. Growcom launched the Fair Farms Training and 

Certification Pilot Program in October 2018, with the full program rollout planned for 2019.12 On 5 

November 2018, the Australian Government announced further funding of $1.5 million in support of the 

initiative.13 

Since the completion of the Inquiry, the FWO has maintained and enhanced its industry stakeholder 

network through regular meetings and information sharing. Ongoing information sharing also occurs with: 

 Department of Jobs and Small Business (in relation to the Seasonal Worker Programme14) 

 Department of Home Affairs (in relation to activities conducted under Taskforce Cadena, the Visa 

Assurance Protocol15 and the FWO’s monitoring of certain 457 and 482 subclass visa arrangements). 

Awareness-raising and educational communications 

Over the course of the Inquiry, the FWO issued 37 dedicated media statements covering education 

offerings, field activities, information-sharing opportunities, and compliance and enforcement outcomes.   

In addition, social media was used to communicate Inquiry messages. The first social media campaign 

occurred early in the Inquiry and included Facebook posts on key issues facing working holiday makers and 

a live ‘Question and Answer’ session. These Facebook posts were seen by over 410 000 individuals.  

Digital display advertising was also used on English and in-language websites to spread campaign messages 

and promote resources translated into Chinese, Korean and Vietnamese. Websites where individuals were 

known to post Harvest Trail jobs (such as Gumtree) were preferenced in the digital display advertising. In 

total display ads were seen 622 000 times.   

10 https://www.fairwork.gov.au/about-us/news-and-media-releases/2017-media-releases/january-2017/20170105-cegp-media-release 
11 https://www.growcom.com.au/fairfarmsinitiative/#!form/FairFarms  
12 Fair Farms Initiative fact sheet: https://www.growcom.com.au/fairfarmsinitiative/#!form/FairFarms 
13 https://www.northqueenslandregister.com.au/story/5739645/farmers-back-fair-farms-funding-visa-reforms/?cs=4752 
14 See page 16 
15 https://www.fairwork.gov.au/find-help-for/visa-holders-and-migrants  
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In August 2015, the FWO ran an advertising campaign at regional airports in Mildura, Rockhampton, 

Mackay, Ballina, Bundaberg and Cairns targeting backpackers following the Harvest Trail. This advertising 

was potentially seen by up to 530 000 individuals during the four-week campaign period.  

The airport advertising ran in conjunction with a second, four-week social media campaign through 

Facebook and Twitter. Campaign content was viewed approximately 218 000 times on social media. The 

impact was notable, with visits to the fairwork.gov.au/harvesttrail page increasing by 573% during the 

campaign period (1147 visits).  

Examples of social media communications used by the FWO to support the Inquiry are provided below. 
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Figure 1: FWO Facebook post example – promoting educational resources 

 
 
Figure 2: FWO Facebook post example – highlighting airport advertising 
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Figure 3. FWO Twitter post examples 

 

Compliance and enforcement activities  

Over the course of the Inquiry, Fair Work Inspectors visited produce farms across Australia. They 

interviewed workplace participants, investigated employers and, where appropriate, took compliance and 

enforcement action to address and deter unlawful workplace practices.  

In the first two years of the Inquiry in particular, Fair Work Inspectors devoted considerable time onsite at 

Harvest Trail businesses. Fair Work Inspectors used these interactions to educate employers on issues such 

as award coverage, and to promote FWO tools to help achieve compliance. 

There were 1295 discrete education and compliance interactions with Harvest Trail participants, and 836 

completed investigations.  

Many visits were made in response to intelligence the FWO received, including requests for assistance and 

anonymous tip-offs. The first visits were to strawberry farms in Caboolture, Queensland, in August 2013. 

The Inquiry then progressed to different regions and crops throughout the Harvest Trail. If non-compliance 

was identified in a region, it would be revisited again the following year. The map below shows where visits 

took place. 
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Figure 4. Map illustrating number of FWO Harvest Trail visits16 

 

16 Green indicates fewer visits, red indicates more visits 
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The table below shows the regions visited over the course of the Inquiry and the type of produce grown. 

Table 1. Regions visited during the Harvest Trail Inquiry 

 
 

Where minor non-compliance was identified as a result of an error, Fair Work Inspectors provided 

employers with an opportunity to voluntarily rectify underpayments and correct record-keeping or pay slip 

breaches. 

Where serious breaches were identified, Fair Work Inspectors issued Formal Cautions and Infringement 

Notices in accordance with the FWO’s Compliance and Enforcement Policy.17 As the Inquiry progressed, Fair 

Work Inspectors revisited non-compliant businesses to assess compliance. Where subsequent breaches 

were identified, the FWO escalated its compliance and enforcement response to drive behavioural change 

and deter any future unlawful conduct. 

A number of instances of significant non-compliance resulted in the FWO initiating Enforceable 

Undertakings and legal proceedings. By entering into an Enforceable Undertaking with the FWO, businesses 

17 FWO Compliance and Enforcement Policy: https://www.fairwork.gov.au/about-us/our-vision/compliance-and-enforcement-policy  

Crop ACT NT NSW QLD SA TAS VIC WA 

Mixed crops ~, 
Strawberries 

... ., ... ., ... ., i i 
Cucumbers ~ ~ 
Cherries M •• M •• M •• M •• 
Grapes (wine) ~ ~ ~ ~ ~ 
Apples and pears --• -• - --• -• -• • 
Blueberries •· •· Bananas tl tl 
Mushrooms L& L& ta L& L& .... .... .... .... .... 
Tomatoes • • • Vegetable packing 

Mangoes 

Stone fruit 

Citrus 
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acknowledged breaches of the law, accepted responsibility and agreed to remedy the harm. Enforceable 

Undertakings are made in a legally binding document, which is published on the FWO website. If the terms 

of an Enforceable Undertaking are not complied with, the FWO can take legal action in a court to enforce 

them, as well as seek other orders the court considers appropriate.  

Legal proceedings were commenced in those cases where it was considered warranted to penalise 

employers and send a message of deterrence to the wider business community about the consequences of 

significant non-compliance.  

Constraints 

The ability to detect, quantify and recover underpayments was impeded by: 

 record-keeping deficiencies 

 invalid or absent piecework agreements 

 reluctance or unwillingness to share information by workplace participants 

 transient workers and labour hire contractors. 

Record-keeping deficiencies in particular, prevented Fair Work Inspectors from being able to fully establish 

outstanding entitlements in a number of investigations. This issue was noted by the court in the FWO’s case 

against labour hire contractor, Seasonal Farm Services Pty Ltd. 18 

Case study: Seasonal Farm Services Pty Ltd 

Seasonal Farm Services Pty Ltd was a labour hire contractor based in the Lockyer Valley, Queensland.  

In October 2015, the FWO received a Request for Assistance from an employee in relation to 
underpayment of wages.  

A FWO audit of the business considered a 12-month period. Records and information gathered by Fair 
Work Inspectors showed 214 employees were engaged by the company. However, record-keeping 
breaches meant the assessment was required to be limited to 144 employees. A total of $60 780.30 
was identified as having been underpaid to 144 employees. 

The FWO commenced legal proceedings in the Federal Circuit Court, which resulted in pecuniary 
penalties of $85 000 and $17 000 being imposed on the company and a director respectively. 

The court noted that the absence of records of hours worked made the FWO investigation “extremely 
difficult” and that there was no way of ascertaining if the breaches “were even more blatant than what 
the investigation discovered”.19 

The FWO found that in a number of instances, employers were not paying the piecework rates prescribed 

by the Horticulture Award 2010 (Horticulture Award) or had failed to document the arrangements as 

required in a written piecework agreement. 

18 FWO media release: https://www.fairwork.gov.au/about-us/news-and-media-releases/2017-media-releases/june-2017/20170602-seasonal-
farm-services-penalty 
19 http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCCA/2017/1020.html?context=0;query=%22seasonal%20farm%20services%22  
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Currently, employers are not required to record hours worked by pieceworkers under the Horticulture 

Award and the Wine Industry Award 2010 (Wine Industry Award). Fair Work Inspectors also found workers 

rarely recorded their hours. This presented a further barrier to making accurate assessments of outstanding 

employee entitlements where piecework arrangements were found to be invalid and where Fair Work 

Inspectors believed that underpayments had occurred.  

The Harvest Trail is characterised by itinerant workplace participants, which again compounded difficulties 

in establishing the extent of underpayments. Fair Work Inspectors were at times unable to locate and speak 

with itinerant labour hire contractors operating across state and territory boundaries. Workers too, had 

often moved on to other locations or left Australia altogether. 

The FWO encountered workers and growers reluctant to provide information. For instance, growers who 

did not want to reveal the identity of certain contractors whom they considered less reputable, or workers 

who were fearful of government officials, loss of employment, or not having their second visa issued. 

The FWO used the full range of compliance and enforcement tools that were available at the time of the 

Inquiry, including litigation. However, it should be noted that the Inquiry did not benefit from the reverse 

onus provisions now contained in the FW Act.20 These provisions require employers who fail to meet 

record-keeping or pay slip obligations, without a reasonable excuse, to disprove wage claim allegations 

made in court, meaning the employer bears the onus of proof. 

Consumer research 

To complete the Inquiry and improve our understanding of market dynamics, the FWO commissioned 

research on consumer and retailer attitudes.  

The research found that some consumers are willing to pay more for produce if they know it is picked and 

packed by a workforce treated fairly.21 The research report is provided at Appendix B. 

  

20 The provisions came into operation through the passage of the Fair Work Amendment (Protecting Vulnerable Workers) Act 2017, which came 
into effect on 15 September 2017 
21 Research report – See Appendix B 
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The industry 
Australians spend $18 billion annually on fresh fruit and vegetables22 and just under $3 billion a year on 

wine.23  

According to the ABS, in the financial year ending 30 June 2017, the overall value of Australian agricultural 

commodities produced was worth approximately $60.8 billion. Of this amount, approximately $9.6 billion 

was the combined value for the production of fruit, nuts, grapes and vegetables.24  

Horticulture Innovation Australia values exports of Australian horticultural products for the financial year 

ending 30 June 2017 at $2.23 billion (not including grapes). For the same period the value of horticultural 

imports (not including grapes) into Australia was $2.79 billion.25 

Wine Australia reports that there was $2.3 billion in export wine sales in 2016-17 and $3.3 billion in 

domestic sales.26 

The significant majority of fruit and vegetables grown and sold in Australia is through supermarket chains 

and wholesale markets. A recent Roy Morgan report shows that Australia’s two largest supermarket 

retailers - Woolworths and Coles - captured a larger share of Australia’s $18 billion fresh fruit and vegetable 

market than all the other retail outlets combined (including supermarket IGA, greengrocers, markets, other 

supermarkets and other non-supermarkets), with more than 51%. Greengrocers account for just under 16% 

of the market.27 

The Australian Bureau of Agricultural and Resource Economics and Sciences (ABARES) has conducted 

annual surveys of Australian vegetable growers since 2007. Hired labour costs are consistently the largest 

component of cash costs to vegetable growers.28  

Harvest Trail growers that the FWO interacted with were a mixture of: 

 small, family run businesses with small acreage farms 

 larger-scale family-run farms operating across a number of states 

 large companies with significant market share. 

22 Roy Morgan, Supermarket and Fresh Food Currency Report, March 2018 
23 Wine Australia, Australian Wine: Production, Sales and Inventory Report 2016-17 
24 ABS 7503.0 Value of Agriculture Commodities Produced, 2016-17 
25 Horticulture Innovation Australia, Australian Horticulture Statistics Handbook, 2016-17 
26 Wine Australia, Australian Wine: Production, Sales and Inventory Report 2016-17 
27 Roy Morgan, Supermarket and Fresh Food Currency Report, March 2018 
28 ABARES Australian vegetable-growing farms survey 2018 http://www.agriculture.gov.au/SiteCollectionImages/abares/veg-fig-16-large.png 
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A wide spectrum of sophistication was identified in terms of the systems used for managing compliance 

with Australian workplace laws - from unsophisticated through to operations with dedicated human 

resources functions overseeing the employment practices of the company. 

Harvest Trail growers supplement their labour pool during peak periods with overseas workers, mostly 

working holiday makers (subclass 417 visa holders). The FWO considers temporary visa holders as 

vulnerable workers due to a higher incidence of cultural and language barriers, low awareness of workplace 

rights and barriers to accessing assistance.29 

The Inquiry found a significant percentage of growers utilise the services of labour hire contractors to 

source labour to pick and pack crops during the short harvest season. Labour hire contractors that the FWO 

engaged with during the Inquiry varied in terms of size and sophistication: from large, very well organised 

and managed, through to much smaller, individual operators with limited infrastructure or business and 

administrative capability.  

The use of labour hire contractors creates a labour supply chain. This report uses the term ‘labour supply 

chain’ to describe multi-level subcontracting, namely, where one business contracts another business to 

provide workers or services and then responsibility for contracting labour is further subcontracted out, 

creating a labour supply chain or contracting network.30  

Since 2015, the FWO has conducted several inquiries into labour supply chain arrangements, including the 

contracting of trolley collection, cleaning and poultry processing services.31 These inquiries have generally 

found that ineffective supply chain governance contributes to a culture of non-compliance by contractors 

throughout the labour supply chain. 

Working conditions 

People are often attracted to work on the Harvest Trail for the opportunity to combine work and travel 

around Australia, visiting scenic parts of the country and meeting other travellers along the way.  

Piece rates are a common feature of work on the Harvest Trail. This incentive-based payment system is 

further discussed later in this section. From a worker’s perspective, piece rates can provide suitable reward 

to an efficient and productive day of work. 

However, working conditions can be challenging. Harvest Trail jobs are physically demanding. It is not 

uncommon for workers to work long hours for short and defined periods (e.g. four weeks) to ensure a crop 

is picked, packed and dispatched for the market ‘just in time’. Harvest Trail workers can find themselves 

working in a range of temperature extremes. For example, in the summer months in Mildura (regional 

29 FWO’s Inquiry into the wages and conditions of people working under the 417 Working Holiday Maker Program 
https://www.fairwork.gov.au/ArticleDocuments/763/417-visa-inquiry-report.docx.aspx 
30 FWO guidance on contracting labour and supply chains https://www.fairwork.gov.au/find-help-for/contracting-labour-and-supply-chains  
31 https://www.fairwork.gov.au/about-us/access-accountability-and-reporting/Inquiry-reports  
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Victoria), temperatures exceed 40 degrees Celsius for protracted periods.32 Combined with humidity, these 

working conditions can be dangerous. Extreme cold can also be an issue, particularly when working to 

prepare sites for the next harvest period.  

Working on the Harvest Trail may also involve risk of injury or even death. In the crop, fruit, vegetable and 

flower growing industries there were 82 fatalities in the ten years to 2016.33 

Individuals often work in isolated areas where quality accommodation may be scarce and/or of sub-

standard condition. 

Terms and conditions of employment 

With the exception of sole traders and partnerships in Western Australia, employers involved in the Harvest 

Trail are ‘national system employers’ under the Fair Work Act 2009 (the Act). 

The majority of the employers in the Inquiry were covered by the Horticulture Award or the Wine Industry 

Award. Less frequently, the Inquiry also encountered businesses covered by the Storage Services and 

Wholesale Award 2010. 

A smaller percentage of employers involved in the Inquiry had enterprise agreements in place, including 

some made under the Workplace Relations Act 1996 that had passed their nominal expiry date. 

Enterprise agreements are made by an employer and the majority of their employees, and must be 

approved by the Fair Work Commission. Where an enterprise agreement is operating, employee 

entitlements are informed by the agreement. The ordinary hourly base rate of pay cannot be less than any 

applicable modern award rate and the National Employment Standards apply, although all other terms and 

conditions come from the relevant enterprise agreement.  

Apart from some specific requirements34, workers engaged under the Seasonal Worker Programme (SWP) 

are covered by the same terms and conditions of employment as other workers in the industry, be that the 

Horticulture Award, or a relevant enterprise agreement.  

The SWP started on 1 July 2012 and is administered by the Department of Jobs and Small Business as the 

lead agency, in partnership with the Departments of Foreign Affairs and Trade and Home Affairs and the 

FWO. 35 Building on a three and a half year pilot scheme it is an aid initiative with two key objectives: 

 To contribute to the economic development of nine Pacific Island countries (Fiji, Kiribati, Nauru, Papua 

New Guinea, Samoa, Solomon Islands, Tonga, Tuvalu and Vanuatu) and Timor Leste.  

32 Bureau of Meteorology, Average annual & monthly maximum, minimum, & mean temperature, 
http://www.bom.gov.au/jsp/ncc/climate_averages/temperature/index.jsp?maptype=1&period=sum  
33 Safe Work Australia, Work-related Traumatic Injury Fatalities, 2016 
34 Seasonal Worker Programme fact sheet: 
https://docs.jobs.gov.au/system/files/doc/other/seasonal_worker_programme_approved_employer_factsheet_updated_0.pdf  
35 https://www.jobs.gov.au/seasonal-worker-programme  
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 To assist Australian employers to meet seasonal labour needs in the agriculture sector, accommodation

sector (in selected locations) and tourism sector (the Northern Australia tourism pilot), subject to local

labour market testing.

In addition to the SWP, the Pacific Labour Scheme (PLS) program commenced on 1 July 2018 with the aim 

of helping to deliver more workers to fill shortages in rural and regional Australia. The PLS program allows 

people from Pacific Island countries to work in low and semi-skilled jobs in rural and regional Australia for 

up to three years. The FWO supports the PLS by informing participants of their workplace rights and 

obligations, and monitoring compliance with workplace laws by PLS employers.36 

Horticulture Award 2010 [MA000028] 

Clause 4.2 of the Horticulture Award defines the ‘horticulture industry’ as: 

a) the sowing, planting, raising, cultivation, harvesting, picking, washing, packing, storing, grading,

forwarding or treating of horticultural crops in connection with a horticultural enterprise; or

b) clearing, fencing, trenching, draining or otherwise preparing or treating land or property in

connection with the activities listed at 4.2 (a).

Exclusions to this definition at clause 4.3 include the wine industry, silviculture and afforestation, sugar 

farming or sugar cane growing, sugar milling, sugar refining, sugar distilleries, and/or sugar terminals, any 

work in or in connection with cotton growing or harvesting, cotton ginneries and associated depots, cotton 

oil mills and the extraction of oil from seed, or plant nurseries. 

Clause 4.7 of the Horticulture Award specifies coverage for employers supplying labour on an on-hire basis. 

Wine Industry Award 2010 [MA000090] 

Clause 3.1 of the Wine Industry Award defines the ‘wine industry’ as: 

…the industry of growing and processing wine grapes and includes: 

a) the preparation of land for the planting of wine grape vines, the planting of wine grape vines, the

pruning of wine grape vines, the care, growing, treating, picking, harvesting and forwarding of wine

grapes and other activities associated with a wine grape vineyard; and/or

b) processing wine grapes, producing wine juice or grape spirit, the bottling, packaging, storage or

dispatch of wine, brandy or other potable spirit, liqueurs, vinegar or grape juice and other activities

associated with a winery or wine distillery including but not limited to cellar door sales, laboratory

activities and making or repairing barrels, vats, casks and like articles; and/or

36 https://www.fairwork.gov.au/how-we-will-help/helping-the-community/pacific-labour-scheme 
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c) packaging, storing and dispatching of wine or grape spirit from a warehouse facility or other place of 

storage associated with a winery or wine distillery. 

Key conditions applying to Harvest Trail employees in these Awards (as at the date of publication) are 

included in the table below.  
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Table 2. Key provisions of Harvest Trail Awards 

37 https://www.fwc.gov.au/documents/documents/modern_awards/award/ma000028/default.htm  
38 https://www.fwc.gov.au/documents/documents/modern_awards/pdf/ma000090.pdf  

Provisions  Horticulture Industry Award 201037  Wine Industry Award 201038 

Casual 
employees   

Clause 10.4 (b): Casual employment 
For each hour worked, a casual employee 
will be paid no less than 1/38th of the 
minimum weekly rate of pay for an 
employee in that classification in 
clause 14—Minimum wages, plus a casual 
loading of 25%. 

Clause 13.2: Casual employment  
A casual employee for working ordinary time 
must be paid an hourly rate calculated on the 
basis of 1/38th of the minimum weekly wage 
prescribed in clause 16—Classifications and 
adult minimum wages for the work being 
performed plus a casual loading of 25%.  

Hours of 
work  

Clause 22.1: Types of employment 
22.1 The ordinary hours of work for all full-
time and part-time employees other than 
shift workers will not exceed 152 hours over 
a four week period provided that: 
(a) The ordinary hours will be worked 
between Monday and Friday inclusive 
except by arrangement between the 
employer and the majority of employees in 
the section/s concerned that the ordinary 
hours will be worked between Monday and 
Saturday inclusive. 
(b) The ordinary hours will be worked 
between 6.00 am and 6.00 pm except if 
varied by arrangement between the 
employer and the majority of the employees 
in the section/s concerned. 
(c) The ordinary hours will not exceed eight 
hours per day except by arrangement 
between the employer and the majority of 
employees in the section/s concerned in 
which case ordinary hours should not exceed 
12 hours on any day. 
(d) All time worked by full-time and part-
time employees in excess of the ordinary 
hours will be deemed overtime. 

Clause 28.2: Ordinary hours of work—day 
workers 
(a) Subject to clause 28.4, the ordinary hours 
of work for a day worker are an average of 38 
per week. 
(b) Subject to clauses 28.2(c) and 28.2(d), the 
ordinary hours of work are to be worked 
continuously, except for meal breaks, 
between the hours of 6.00 am and 6.00 pm, 
Monday to Friday. 
(c) The ordinary hours of work for an 
employee rostered to perform work in the 
cellar door are to be worked continuously, 
except for meal breaks, between the hours of 
6.00 am and 6.00 pm, Monday to Friday, and 
8.00 am and 6.00 pm Saturday to Sunday. 

Overtime  Clause 24.2: Payment of overtime 
(a) The rate of pay for overtime will be 
150%, except for overtime worked on a 
Sunday. 
(b) The rate of pay for overtime worked on a 
Sunday, except during harvest period, will be 
200%. 
(c) Should employees be required to work on 
a Saturday and the majority of such 
employees elect not to work on the Saturday 

Clause 30.1: Payment for working overtime  
Except as provided in clauses 30.2, 30.3 and 
30.6, all time worked outside ordinary hours 
on any day or shift must be paid for at the 
rate of 150% for the first two hours on any 
day or shift and 200% thereafter until the 
completion of the overtime work. 
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but rather on the Sunday then such work 
performed on that Sunday will be paid for at 
the rate prescribed for Saturday work. 
(d) During harvest period, the first eight 
hours of overtime in a week may include five 
hours work on a Sunday at the rate of 150% 
but all Sunday work in excess of the eighth 
overtime hour worked in the week, or in 
excess of five hours on a Sunday, will be paid 
at the rate of 200%. 
(e) All employees required to work on a 
Sunday will be paid for a minimum of three 
hours. 

Public 
holidays 
 

Clause 28.3 Public holiday rates of pay  
All work performed on public holidays will be 
paid for at the rate of 200% of the ordinary 
rate. 

Clause 30.3: Public holiday work 
An employee required to work overtime on a 
public holiday must be paid for a minimum of 
four hours work at the rate of 250% until the 
completion of the overtime. 

Level 1 
classification   

Schedule B – Classification Structure and 
Definitions 
B.1 Level 1 
B.1.1 Level 1 employee means an employee 
classified in accordance with the following 
criteria:  
B.1.2 General description  
An employee at this level:  
undertakes induction training which may 
include information on the enterprise, 
conditions of employment, introduction to 
supervisors and fellow workers, training and 
career opportunities, plant layout, work and 
documentation procedures, occupational 
health and safety, equal employment 
opportunity and quality control/assurance;  
performs routine duties essentially of a 
manual nature and to the level of their 
training;  
exercises minimal judgment;  
works under direct supervision;  
is responsible for the quality of their own 
work;  
is a new employee; or is an existing 
employee performing work within this grade 
who is undertaking training so as to enable 
advancement to Level 2. 

B.5.2 Grade 2—Vineyard stream 
(a) Point of entry 
(i) A Grade 1 employee who has passed an 
accredited assessment for progression from 
Grade 1 to Grade 2 with successful 
completion of training and assessment in all 
of the following modules: 
pruning 
vine training 
basic machinery training 
irrigation 
harvesting 
safety and safety regulations (on-going) 
chemicals handling 
grafting; or 
(ii) A Grade 1 employee who has passed an 
accredited assessment for progression from 
Grade 1 to Grade 2 with training in more than 
one stream and successful training and 
assessment in general viticulture (internal or 
external) and two modules essential to one or 
two other streams such as: 
forklift driving (certificate required) 
heavy vehicle driving 
basic machinery maintenance; or 
Wine Industry Award 2010 MA000090  
(iii) A person deemed by the employer to have 
the necessary skills and competence to 
satisfactorily perform duties at this level. 

 

1015

1015



Piece rates 

The Horticulture Award and Wine Industry Award are distinct from most other modern awards in that they 

contain provisions allowing employees to be paid piece rates, without a minimum hourly payment. The 

provisions prescribe how an employer enters into such an arrangement and what sort of documentation is 

required. 

Designed as an incentive-based payment system, a key issue relating to piece rates is how an ‘average 

competent employee’ or ‘employee of average capacity’ is interpreted.   

The Horticulture Award (clause 15.2) states: 

The piecework rate fixed by agreement between the employer and the employee must enable the 

average competent employee to earn at least 15% more per hour than the minimum hourly rate 

prescribed in this award for the type of employment and the classification level of the employee. 

The piecework rate agreed is to be paid for all work performed in accordance with the piecework 

agreement. 

The Horticulture Award (clause 15.7) further requires that a piecework agreement must be in writing and 

signed by the employer and the employee. 

The Wine Industry Award (clause 23.2) states: 

The piecework rate fixed by agreement between the employer and the employee must enable an 

employee of average capacity to earn at least 20% more per hour than the minimum hourly wage 

for ordinary hours of work which is prescribed in this award for the type of employment and the 

classification level of the employee. The piecework rate agreed is to be paid for all work performed 

in accordance with the piecework agreement. 

The Wine Industry Award (clause 23.6) prescribes a number of piecework agreement requirements, 

including setting out which clauses of the Award do not apply, such as meal allowance, overtime and 

penalty rates. Clause 23.6 of the Wine Industry Award states that piecework agreements must: 

a) be in writing, name the parties to the agreement and be signed by the employer and the individual 

employee and, if the employee is under 18 years of age, the employee’s parent or guardian; 

b) detail the piecework rate; 

c) set out that the piecework rate will be paid instead of the minimum wages specified in clause 16—

Classifications and adult minimum wages of the Wine Industry Award 2010; 

d) set out that the following clauses of the Wine Industry Award 2010 do not apply to the employee as 

the employee is on a piecework rate: 

a. clause 24.3—Meal allowance; and 

b. clause 28—Ordinary hours of work and rostering; and 
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c. clause 30—Overtime and penalty rates; and 

e) state the date the agreement commences to operate. 

Total cost of an employee 

During the Inquiry, employers told Fair Work Inspectors that labour costs are one of their highest operating 

costs. There is therefore, a risk that some employers experiencing market and cost pressures may seek to 

improve financial viability by cutting labour costs. The FWO’s experience suggests that labour costs can be 

more susceptible to cost-cutting than fixed costs such as fuel, electricity, mortgages and supplier contract 

prices. 

The Inquiry considered the total cost of an employee as comprising both direct and indirect costs to an 

employer. Direct costs may include: 

 minimum ordinary hourly rates 

 overtime and public holiday rates 

 piece rates 

 weekend penalties  

 casual loadings  

 allowances 

 leave payments e.g. personal leave or annual leave  

 annual leave loading.   

There are two categories of potential indirect costs to an employer: 

 items that provide a benefit to the individual employee 

 items that are a part of running a business and a consequence of having employees. 

Indirect costs may include benefits such as insurance, health insurance payments, transport or 

accommodation.   

Superannuation contributions are considered an indirect cost because they are paid to a fund rather than 

directly to the employee. Superannuation contributions are compulsory, and if they are not paid, an 

employer must pay the Superannuation Guarantee Levy. Other common indirect costs to an employer may 

include workers’ compensation premiums and payroll tax. Workers compensation premiums vary according 

to the industry and type of employment, as well as the employer’s past history.  

Industry has advised the FWO that the competing pressures identified above can be difficult for employers 

to manage and can become drivers for non-compliance with workplace laws.  
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There are also specific costs borne by both approved employers39 and employees participating in the 

SWP.40 For example, approved employers are required to provide pastoral care, accommodation and 

transport for employees, as well as pay the cost of workers’ return airfares up-front. Approved employers 

can incrementally recoup some costs from workers, through deductions, during their period of 

employment in Australia.  

39 An ‘approved’ employer enters into agreement with the Department of Jobs and Small Business. They must also obtain the approval of the 
Department of Home Affairs to become a Temporary Activities (TA) sponsor 
40 https://www.jobs.gov.au/seasonal-worker-programme  
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Finding 1 – Widespread non-compliance 
amongst investigated employers 
Fair Work Inspectors investigated 638 employers as part of the Inquiry. This included 444 growers and 194 

labour hire contractors. In total, these 638 employers were subject to 836 investigations.41  

In more than half (465 or 55.6%) of these investigations, the FWO determined that there had been a failure 

to comply with Australian workplace laws. These breaches were as follows: 

 236 (or 28.2% of all investigations) monetary breaches – mainly in relation to underpayment of the 

hourly rate and not being paid for time worked 

 120 (or 14.4% of all investigations) non-monetary breaches – mainly a failure to keep records and 

payslips 

 109 (or 13.0% of all investigations) both monetary and non-monetary breaches.  

Figure 5. Overall compliance rates 

 
 

In the 465 investigations in which non-compliance was found, the FWO identified a total of 693 individual 

breaches. Underpayment or non-payment of wages (44% of breaches) and failure to meet pay slip and 

record-keeping obligations (41%) were the most common types of breaches identified, with the balance 

comprising casual loading, penalty rate, leave and leave loading, overtime and other technical breaches.  

Money recovered  

A total of $1 022 698 was recovered for 2503 employees. The average monetary recovery per employee 

was approximately $409. The smallest recovery was approximately $21 and the largest recovery arising 

from a single investigation was $125 053 for 15 employees. 

41 The total number of investigations is greater than the number of employers investigated. This is because the FWO investigated some employers 
on more than one occasion to examine their compliance over a sustained period of time 

>> -
Monetary 28.2% 

Non-monetary 14.4% 

Both monetary and 
non-monetary 13% 
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Compliance and enforcement outcomes  

Fair Work Inspectors issued: 

 150 Formal Cautions 

 132 Infringement Notices, totalling $155 390 in fines for record-keeping and pay slip breaches 

 13 Compliance Notices, of which 11 were complied with, recovering back pay of $87 649.62 for 32 

employees.42 

The FWO entered into Enforceable Undertakings with seven businesses, through which a total of  

$233 569.04 was recovered for 584 employees: 

 Jasbinder Singh Benning, Tarlochen Singh Benning, Balbir Kaur Benning, Amrarjit Kaur Benning trading 

as K S Benning & Sons - $46 082.31 recovered for 137 employees.43 

 TDS International Investment Group Pty Ltd - $51 974.08 recovered for 52 employees. Note: The total 

underpayments were $92 381.92 of which $40 407.84 was recovered from Gromor Enterprises Pty Ltd 

as an accessory (below).44 

 Gromor Enterprises Pty Ltd - $40 407.84 recovered for 52 employees.45 Note: This figure was the 

proportion of the overall $92 381.92 in underpayments attributed to Gromor Enterprises Pty Ltd after it 

admitted it was an accessory to the contraventions of TDS International Pty Ltd (above). 

 Lai Yoong Ching & Swee Cheng Khong trading as Team Search Harvesting - $15 892.33 recovered for 

255 employees.46 

 Seasonal Labour Solutions Pty Ltd - $14 720.38 recovered for 26 employees.47 

 Boonah Packing Pty Ltd - $16 710.77 recovered for 110 employees.48 

 Letusgrow Hydroponics Pty Ltd - recovered $37 781.33 for four (4) employees.49 

The FWO also commenced legal proceedings in the Federal Circuit Court of Australia (FCCA) or Federal 

Court of Australia (FCA) against eight businesses, and to date has obtained penalties against six of those 

businesses: 

 Gurmakh Singh Dosanjh - $13 005 penalty against Mr Dosanjh.50 

42 One of the outstanding Compliance Notices involved a business that went into liquidation, the other was taken to court - Vinai Chaipom, trading 
as The Mango Shop 
43 https://www.fairwork.gov.au/ArticleDocuments/884/enforceable-undertaking-ks-benning-and-sons-redacted.docx.aspx  
44 https://www.fairwork.gov.au/ArticleDocuments/884/enforceable-undertaking-tds-international-investment-group-pty-ltd-redacted.docx.aspx  
45 https://www.fairwork.gov.au/ArticleDocuments/884/enforceable-undertaking-gromor-enterprises-pty-ltd-redacted.docx.aspx  
46 https://www.fairwork.gov.au/ArticleDocuments/884/enforceable-undertaking-team-search-harvesting-redacted.docx.aspx  
47 https://www.fairwork.gov.au/ArticleDocuments/971/seasonal-labour-solutions-eu-redacted.docx.aspx  
48 https://www.fairwork.gov.au/ArticleDocuments/971/enforceable-undertaking-boonah-packing-pty-ltd-redacted.docx.aspx  
49 https://www.fairwork.gov.au/ArticleDocuments/1179/letusgrow-hydroponics-enforceable-undertaking-redacted.pdf.aspx  
50 FWO v Dosanjh (2016) FCCA 923. FWO media release: https://www.fairwork.gov.au/about-us/news-and-media-releases/2016-media-
releases/may-2016/20160518-dosanjh-penalty. Decision: http://www.austlii.edu.au/cgi-
bin/viewdoc/au/cases/cth/FCCA/2016/923.html?context=1;query=dosanjh;mask_path=au/cases/cth/FCCA+au/cases/cth/FMCA+au/cases/cth/FMC
Afam 
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 Maroochy Sunshine Pty Ltd and Mr Emmanuel Bani - $186 000 penalty against the company and  

$41 300 against sole director Mr Bani51 

 I Luv Pty Ltd, Mr Hour Him and Ms Tay-Duc Nguyen - $56 000 penalty for the company, $6 400 for Mr 

Him and $6 400 for Ms Nguyen.52 

 Vinai Chaipom - $25 412 penalty against Mr Chaipom.53 

 Seasonal Farm Services Pty Ltd and Mr Ram Kumar - $85 000 penalty for the company and $17 000 

penalty for director Mr Ram Kumar.54 

 HTA Farmings Pty Ltd and Mr Tuan Le - $70 550 penalty against the company and $14 110 against 

director Mr Le.55 

 Hu Tao, Marland Mushrooms Qld Pty Ltd and Mr Troy Marland.56 

 Zucco Farming Pty Ltd and Mr Chris Zucco - awaiting a decision on penalty.57  

 
  

51 FWO v Maroochy Sunshine Pty Ltd & Anor (2017) FCCA 559. Decision: http://www.austlii.edu.au/cgi-
bin/viewdoc/au/cases/cth/FCCA/2017/559.html?context=1;query=%5b2017%5d%20FCCA%20559  
Note: employees have not yet received payment of outstanding entitlements 
52 FWO v I Luv Pty Ltd & Anor (2016) FCCA 2569. FWO media release: https://www.fairwork.gov.au/about-us/our-role/enforcing-the-
legislation/litigation/litigation-outcomes-2016-2017 (decision not available)  
53 FWO v Chaipom & Anor (2017) FCCA 3211, Decision: https://www.austlii.edu.au/cgi-
bin/viewdoc/au/cases/cth/FCCA/2017/3211.html?context=1;query=Fair%20Work%20Ombudsman%20v%20Chaipom;mask_path=  
54 FWO v Seasonal Farm Services & Anor (2017) FCCA 1020. Decision: http://www.austlii.edu.au/cgi-
bin/viewdoc/au/cases/cth/FCCA/2017/1020.html?context=0;query=%22seasonal%20farm%20services%22  
55 FWO v HTA Farmings Pty Ltd & Anor (2017) FCCA 1847. Decision: http://www.austlii.edu.au/cgi-
bin/viewdoc/au/cases/cth/FCCA/2017/1847.html?context=1;query=%5b2017%5d%20FCCA%201847  
56 Fair Work Ombudsman v Hu (No 2) (2018) FCA 1034. Decision: http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2018/1034.html 
Note: aspects of the decision are being appealed by the FWO 
57 FWO media release: https://www.fairwork.gov.au/about-us/news-and-media-releases/2017-media-releases/july-2017/20170705-zucco-farming-
litigation  
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Finding 2 – Misuse of piecework arrangements 
Both the Horticulture and Wine Industry Awards provide for piecework arrangements.  

The availability of labour and quick harvesting of crops is critically important for growers of produce with 

short shelf lives. In many cases, this drives the use of incentive-based systems such as piece rates. 

The FWO found that more than a third of employers were paying piece rates or a combination of piece and 

hourly rates, which is acceptable under the Awards. However, over 100 of those employers were not 

engaging pieceworkers correctly by having no written piecework agreement or having an invalid piecework 

agreement. 

Fair Work Inspectors observed some growers and labour hire contractors applying group rates for 

pieceworker employees. This practice involves a group of employees working together to fill a unit of 

measurement (for example filling a bin of mangoes) for which they are paid an equal share. This method of 

arranging work does not take into consideration the actual contribution of each employee and can lead to 

situations where more productive employees are financially disadvantaged.  

The FWO treats these arrangements as inconsistent with the piecework arrangements contemplated under 

the Horticulture and Wine Industry Awards because piecework arrangements are between an individual 

employee and their employer. The amounts payable to the employee are contingent on their individual 

productivity, which cannot be accurately quantified in this type of group arrangement. 

The FWO’s position is that an employer must be able to demonstrate that the piece rate offered will allow 

an average competent employee to earn at least 15% more per hour than the minimum hourly rate 

prescribed by the Horticulture Award, and at least 20% of the rate prescribed by the Wine Industry Award 

(see clause 15.2 of the Horticulture Industry Award and clause 23.2 of the Wine Industry Award).58  

Industry guides may assist employers in determining relevant factors and employee characteristics to take 

into consideration in the calculation of appropriate piecework rates.  

Case study: Good practice 

Fruit Growers Victoria (FGV) publishes a piece rate guide for its members each season. To set these 
rates, FGV meets with key growers and analyses the bins picked, taking into consideration the length of 
time it takes to pick bins of fruit and environmental conditions. The price per bin that it publishes is a 
guide and growers are encouraged to keep productivity records to allow them to show how their rates 
have been calculated. 

  

58 The meaning of clause 15.2 was considered by the Federal Court in the matter of FWO v Hu (No.2) (2018) FCA 1034 (Justice Rangiah, 12 July 
2018). On 3 August 2018, the FWO filed an appeal of the decision of the Federal Court which will be heard before the Full Bench of the Federal 
Court 
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Finding 3 – Significant reliance by growers on 
overseas workers  
The Inquiry found Harvest Trail growers rely heavily on overseas labour. Of the 626 employers59 FWO 

interacted with who were employing staff at the time, 67% (420) were employing overseas workers. 

The 420 growers employing overseas workers is broken down by state/territory in the graph below. 

Figure 6. State/territory breakdown of employers hiring overseas workers 

 

59 Some employers were investigated more than once, hence the difference between the number of employers and the number of investigations 
overall 
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73% (305) of 420 growers who advised they were employing overseas workers identified Working Holiday 

visa subclass 417 as the most commonly held visa type. There were also employers who did not provide this 

information to the FWO. 

Figure 7. Visa breakdown 

 

Working Holiday visa subclass 417 

With a subclass 417 visa, 18 to 30 year olds from 17 eligible nations and regions, and 18 to 35 year olds 

from Canada and the Republic of Ireland, can holiday and work in Australia for one year. They have the 

option to apply for a visa for a second year if they undertake three months (88 calendar days) of ‘specified 

work’ in plant and animal cultivation, fishing and pearling, tree farming and felling, mining and construction 

in regional Australia.60 

In 2017-18, 185 450 subclass 417 Working Holiday visas were granted, including 152 622 first and 32 828 

second Working Holiday visas. As at 30 June 2018, there were 118 524 working holiday makers in Australia 

(on first and second visas).61 

As detailed in the FWO’s Inquiry into the working conditions of 417 Visa Holders62, positive outcomes of the 

program include:  

 workers are drawn to regional areas that would otherwise struggle to attract an adequate workforce 

from the local community 

 growers are able to increase and decrease the size of their workforce throughout the season  

 for many crops, 88 days suits the seasonal requirements for harvesting labour. 

60 https://immi.homeaffairs.gov.au/visas/getting-a-visa/visa-listing/work-holiday-417 
61 Home Affairs Working Holiday Maker Report 2018 https://www.homeaffairs.gov.au/research-and-stats/files/working-holiday-report-jun18.pdf 
62 FWO’s Inquiry into the wages and conditions of people working under the 417 Working Holiday Maker Program 
https://www.fairwork.gov.au/ArticleDocuments/763/417-visa-inquiry-report.docx.aspx  
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Inherent vulnerabilities of overseas workers 

The FWO’s experience indicates Harvest Trail workers from overseas are often young adults who have 

limited English language skills, face cultural barriers and commonly do not have a good understanding of 

workplace rights and entitlements - or where to get help when needed. When these factors are coupled 

with a strong desire to stay in Australia, overseas workers are more vulnerable to exploitation than 

Australian-born workers. 

The FWO’s Inquiry into wages and conditions of people working under the 417 Working Holiday Maker 

program63 confirmed that visa holders engaged as employees in Australia are a vulnerable group, due to: 

 cultural and language barriers 

 suspicion of government 

 little or no knowledge about Australian workplace rights and obligations 

 lack of understanding about how to ensure their workplace rights are provided or where to find 

assistance. 

Working Holiday visa holders have the same rights and protections under Australian workplace laws as any 

other employee. However, the FWO’s experience shows that overseas workers, particularly those on 417 

visas, are more vulnerable to exploitation. The incentive to obtain a second visa through completing three 

months (88 calendar days) of specified work means workers may be willing to accept substandard pay and 

conditions, and/or be unwilling to seek assistance from the FWO. Unscrupulous employers can use this as 

leverage to pay less, give notice periods that are outside award conditions and withhold pay.64 

Photo: Sign posted for Caboolture-based workers indicating employer will not sign-off on days worked if 7 days’ notice not provided 
before they leave. 

Given these risks, the FWO has been concerned that while some workers request the FWO’s assistance 

once their employment has ceased and the 88-days have been signed-off, it is likely that many instances of 

exploitation are never reported. 

63 FWO Inquiry into the wages and conditions of people working under the 417 Working Holiday Maker Program 
https://www.fairwork.gov.au/ArticleDocuments/763/417-visa-inquiry-report.docx.aspx   
64 Ibid 
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To address these issues, the FWO launched an online anonymous reporting tool in 2016 (with an in-

language version in 2017).65 In 2017, the FWO also announced an arrangement with the Department of 

Home Affairs offering protections for workers to come forward and report issues without fear of visa 

cancellation.66 

During the Harvest Trail Inquiry, Fair Work Inspectors had mixed results engaging with visa workers. Some 

interactions elicited information Fair Work Inspectors could test in the course of investigations. At other 

times, workers were reluctant to engage with Fair Work Inspectors, given their status as government 

officials. The quality of the information provided by workers about potentially unlawful work practices 

sometimes was not sufficient to advance an investigation. 

From 1 December 2015, changes made by the Australian Government to the subclass 417 visa require that 

work undertaken to obtain a second year extension must be paid work. Visa holders must provide pay slips 

to the Department of Home Affairs as evidence.67 

During the Inquiry, Fair Work Inspectors also met with a smaller cohort of 417 Working Holiday visa holders 

who were participating in a volunteering scheme known as Willing Workers On Organic Farms (WWOOF).68 

‘WWOOFing’ involves volunteer work of between 4-6 hours a day in exchange for meals and 

accommodation. The work is carried out on registered organic farms and properties. This report notes that 

WWOOFing work is no longer eligible to be counted towards the 88 days’ work requirement for a second 

year extension of the working holiday visa.  

  

65 https://www.fairwork.gov.au/how-we-will-help/how-we-help-you/report-a-workplace-issue-in-your-language  
66 https://www.fairwork.gov.au/find-help-for/visa-holders-and-migrants 
67 https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id:%22media/pressrel/3804276%22 
68 https://www.fairwork.gov.au/about-us/our-role/enforcing-the-legislation/enforceable-undertakings/2017-2018-enforceable-undertakings  
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Finding 4 – Negative impact where labour hire 
arrangements are used 
A critical element of a grower’s enterprise is the availability of labour to pick, pack and dispatch produce in 

a tight ‘harvest window’. A lack of workers can mean fruit and vegetables remain unpicked, unpacked and 

then spoil. 

To secure a workforce at the times required, growers on the Harvest Trail source labour directly and 

indirectly, with labour hire contractors playing a significant role.  

The Inquiry examined the labour procurement methods used by 638 growers. The FWO found that in 

around half of the 366 cases where it was able to establish the procurement arrangements in place, 

growers used labour hire contractors. The FWO identified that:   

 49% (180) of growers directly employed all their labour 

 39% (144) used a combination of direct employment and labour hire contractors 

 12% (42) sourced all labour via labour hire contractors. 

A number of growers informed the Inquiry that there were challenges in sourcing labour due to a decline in 

‘professional picker gangs’ over the past decade. Such ‘gangs’ were typically well-established workforce 

groups which would ‘service’ the same crop areas at the same times each year. The chief advantages of the 

‘gangs’ were the growers knew the group organiser, the workers knew each other, and the workers knew 

the farm and the crop. The FWO concluded this may be one of the reasons some employers elect to source 

labour through the SWP. 

The significance of the ‘decline’ in the availability of these ‘professional’ groups is supported in a recent 

report by Adelaide and Sydney Universities which suggested the issues at play on the Harvest Trail are not 

so much a ‘labour shortage’ but a ‘recruitment difficulty’.69 The Inquiry found a number of issues relating to 

the practices of labour hire contractors on the Harvest Trail which illustrate recruitment ‘difficulties’, as 

discussed below.70 

  

69 ‘Sustainable Solutions: The Future of Labour Supply in the Australian vegetable industry’ – Joanna Howe, Alexander Reilly, Diane van den Broek & 
Chris F Wright, February 2017 https://blogs.adelaide.edu.au/law/tag/sustainable-solutions-the-future-of-labour-supply-in-the-australian-vegetable-
industry/ 
70 At the time of publishing, the Queensland Parliament, Victorian Parliament, and South Australian Parliament had passed legislation regulating 
the operation of labour hire contractors. The Queensland Labour Hire Licensing Act 2017 commenced operation on 16 April 2018 and the South 
Australian Labour Hire Licensing Act 2017 commenced operation from 1 March 2018. The Victorian Parliament passed the Labour Hire Licensing Act 
2018 on 26 June 2018, with the licensing scheme expected to commence in the first half of 2019. The South Australian Government have 
subsequently announced their intention to introduce legislation to repeal their Act. Repeal legislation expected to be introduced into the SA 
Parliament by the end of 2018. The Commonwealth Government, through its Migrant Worker Taskforce, is also considering forms of regulating 
labour hire contractors 
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Overseas nationals and visa holders running labour hire contracting businesses 

Regulators such as the FWO can find it difficult to commence legal proceedings against companies that 

have majority overseas-based directors and just one domestic resident with little assets. 

Under the Corporations Act 2001, at least one director of a proprietary company established in Australia 

must ordinarily be an Australian resident.71 The same requirement applies if the company appoints a 

company secretary.72 In this respect, the Inquiry found some labour hire contractor companies that may 

have been operating in breach of the Corporations Act 2001. 

Fair Work Inspectors interacted with 237 incorporated labour hire contractors and identified that 271 

individuals had been appointed as directors of these entities. Of this number, 92 of the directors were visa 

holders, including the following visa subclasses: 

 22% (working holiday visa) 

 18% (student visa) 

 15% (returning resident visa) 

 13% (New Zealand citizens but not born in NZ). 

Case study: Listed company director not involved in the business 

Ten Caboolture strawberry farm workers visited the FWO Brisbane office to request assistance for 
recovering unpaid wages. 

The grower in this matter had engaged a labour hire contractor to source workers. The labour hire 
contractor (now deregistered) had registered a company in Melbourne. The director was born 
overseas and living in Melbourne. He told Fair Work Inspectors that he had been approached by 
another member of the community about registering and co-running a labour hire contractor business, 
sourcing workers mostly from their country of origin. He had no experience running a company but 
agreed to the proposal.  

Upon commencement of the business, the member of the community relocated to Queensland to run 
the business ‘on the ground’. He did not communicate with the director in Melbourne and did not 
engage with the FWO during its investigations. At the end of the season he left Caboolture without 
paying 34 employees approximately $96 000 in wages. In the meantime, the Melbourne-based director 
disassociated himself from the company. 

The grower in this matter agreed to pay the employees’ unpaid wages, despite not having been the 
employer of the workers and being able to produce evidence of previous payment to the labour hire 
contractor in question. 

 

71 Corporations Act 2001, section 201A (1) and Part 1.5 Small business guide, section 1.5.5 
http://www5.austlii.edu.au/au/legis/cth/num_act/ca2001172/s1.5.5.html. Separate requirements apply for public companies. 
72 Ibid 
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Governance of labour supply chain contracts  

The FWO’s interest in the use of labour hire as an employment option extends as far as establishing 

whether a particular arrangement is lawful, and to its impact on compliance with workplace laws in the 

labour supply chain. 

The FWO’s experience is that multiple levels of subcontracting increases the risk of non-compliance. As 

additional subcontractors enter the labour contracting chain, the increasing pressure of multiple players 

taking their profit can result in the legal employer of workers having insufficient funds to cover their full 

entitlements. 

The FWO’s inquiries into labour supply chain contracts confirm the importance of lead firms having strong 

contract management and governance systems in place to help ensure that workers receive their lawful 

entitlements. By improving their visibility of supply chain arrangements, lead firms can also protect 

themselves from reputational damage that can arise from the potentially unlawful conduct of a labour 

supply contractor on whom they may rely.  

Case study:   Lack of clarity in the supply-chain  

A joint operation between the FWO and the Department of Home Affairs73 involved an established 
company that supplied fresh produce to major supermarkets and resulted in the detention of unlawful 
workers and a FWO investigation. 

It was alleged workers were being paid $13 per hour. When interviewed, workers were unable to 
identify who employed them or, at best, appeared only to know the employer’s first name.  

The FWO investigation found multi-level contracting arrangements and a complex web of financial 
transactions (see Figure 8 below). Fair Work Inspectors identified at least three sub-contractors, 
although it was unclear whether other individuals in the supply chain were employees, subcontractors, 
or performing both functions, and to whom payments were being made beyond these points.  

FWO found that the company lacked processes to track who was working on its farms or if workers 
were being paid correctly. As a result of the investigation, and with a view to mitigating reputational 
damage, the company sought to improve labour force governance by: 

▪ implementing a process to assess labour hire service providers 

▪ amending labour procurement agreements to ensure they provided for clear operating expectations, 
including restraints on the use of sub-contractors, scope of work, agreed pay rates and right-to-work 
compliance 

▪ regular auditing of its contractors. 

  

73 The operation was conducted by Operation Cloudburst - a joint agency initiative between the FWO and the Department of Home Affairs led by its 
operational arm, the Australian Border Force (ABF). The Australian Government subsequently established Taskforce Cadena in June 2015 to target 
and disrupt criminals organising visa fraud, illegal work and the exploitation of foreign workers: https://www.homeaffairs.gov.au/australian-border-
force-abf/taskforce-cadena  
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Figure 8: Example of supply chain identified during a FWO investigation into a major produce 
grower 

The arrows in the graph refer to the payment arrangements between various individuals in the contractor’s 
network. Question marks denote the uncertain destination of payments. 
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Itinerant labour hire contractors 

The Inquiry found a number of labour hire contractors regularly moved across state/territory borders, 

following the Harvest Trail as a season finished.  

Labour hire contractors would approach growers at a time when they needed ‘to get the crop off’. The 

Inquiry heard of growers who, faced with tight timeframes, accepted quotes from labour hire contractors 

that were ‘too good to be true’. These were typically smaller growers. 

The case study below illustrates how labour hire contractors operate across geographical areas and crop 

types as well as how locating and engaging with key personnel was challenging for Fair Work Inspectors.  

Case study: Itinerant labour hire contractor  

Fair Work Inspectors found one labour hire contractor director who repeatedly left crop areas shortly 
before the end of harvesting without paying employees who had been provided to growers at low cost. 
They sought to evade responsibility through a combination of measures: 

▪ deregistration of the business 

▪ constant changing of domiciles  

▪ providing Fair Work Inspectors with a false address for the receipt of Compliance Notices and 
requests for production of documents. 

Grower compliance 

The Harvest Trail Inquiry and media attention on the issue of underpayments in the sector had a positive 

impact on culture in at least some parts of the industry. 

The Inquiry heard from growers who had responded to ‘negative media’ about employment practices on 

the Harvest Trail by changing from using labour hire contractors to direct employment practices. These 

growers informed the Inquiry they were keen to employ capable staff and retain a ‘good name’ in the 

sector. 

Others who continued to hire indirectly conveyed how they were careful to use recognised labour hire 

contractors with a reputation for ‘doing the right thing’, and conducted thorough ‘checks’ to ensure 

workers on their property had Australian work rights.   
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Case study: Switching to direct employment 

During visits to apple and pear growers in the Goulburn Valley, one small grower informed Fair Work 
Inspectors that it was their first year employing labour directly because they had received too many 
complaints from pickers about not receiving payment from a labour hire contractor. 

Advertising on Gumtree, the grower sourced seven-eight pickers directly and provided accommodation 
to the ‘backpackers’ on the property ($10/night to pitch a tent, with bathroom and laundry facilities 
provided, rate discounted to $5/night when there was no fruit to pick). 

 

Case study: Best practice  

A medium-sized grower in Victoria had previously used labour hire contractors to employ backpackers 
in their packing shed. Given they had been unable to confirm the workers’ wages were being properly 
paid, the grower started employing directly in 2013.  

As a major supplier to Coles and Woolworths, the business wanted to ensure it was compliant with all 
laws. They also stated that they had utilised the services of MADEC to conduct Visa Entitlement 
Verification Online (VEVO) checks, provide workers with a ‘work entitlements card’ (likened to a plastic 
membership card, issued by non-government organisations) and conduct an induction tailored for their 
business. MADEC provided these services for free.74 

The business also stated that it had been using Ironbark Software and a ‘Bundy Clock’ which employs a 
fingerprinting system for employees to clock on and off. These steps prevented unauthorised people 
from working on the farm. 

Labour hire contractors and the Seasonal Worker Programme (SWP)  

Under the SWP, seasonal workers benefit from the opportunity to earn Australian wages and gain valuable 

on-the-job learning opportunities. Many use the money earned in Australia to pay for their children’s 

education, start a small business or build a house.75  

To participate in the SWP, an employer must apply to the Department of Jobs and Small Business to 

become an approved employer and must obtain the approval of the Department of Home Affairs to 

become an approved Temporary Activities sponsor. 

During the Inquiry, 17 investigations were completed that involved SWP employees who were employed by 

approved employers. Of these, 11 investigations detected that the employer was non-compliant with 

Australian workplace laws. Four investigations involved monetary breaches only, two detected non-

monetary breaches only and five investigations found that the employer had breached both their monetary 

and non-monetary obligations. 

74 The MADEC ‘work entitlements card’ is understood to be similar to a membership card (issued by non-government organisations) and includes a 
photo of the passport holder, personal details and VEVO details (downloaded from the VEVO system) 
75 Fact sheet: The horticulture industry and the Seasonal Worker programme: 
https://docs.jobs.gov.au/system/files/doc/other/seasonal_worker_programme_horticulture_factsheet_updated_0.pdf 
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A total of $150 356 was recovered for 96 employees as a result of investigations involving employees in 

Australia under the SWP. 

The FWO issued: 

 four (4) Formal Cautions 

 six (6) Infringement Notices (penalties of $12 850) 

 one (1) Compliance Notice. 

An Enforceable Undertaking was entered into with Seasonal Labour Hire Solutions Pty Ltd ($14 720.38 in 

underpayments was recovered for 26 employees).76 

One instance of deliberate exploitation of seasonal workers under the SWP resulted in the FWO 

commencing legal proceedings as detailed in the below case study. 

Case study: Maroochy Sunshine Pty Ltd 

Following a referral from the Department of Jobs and Small Business, Fair Work Inspectors investigated 
the alleged underpayment of 22 workers from Vanuatu employed to pick fruit and vegetables by a 
labour hire contractor operating at sites in the Lockyer Valley, Sunshine Coast and Bundaberg. 

In proceedings commenced by the FWO in the Federal Circuit Court, the Court found that the company 
and its director Mr Emmanuel Bani had breached the Act by failing to pay minimum wages and leave 
entitlements. 

Some workers gave evidence that they had been subjected to very poor conditions during their 
employment, including: 

▪ inadequate accommodation 

▪ a lack of food and water 

▪ the withholding of passports and personal belongings 

▪ threats of deportation or police reports if they complained. 

The Court imposed a total of $227 300 in penalties on the company and Mr Bani and stated, “It is 
difficult to imagine more egregious conduct than that exhibited by Maroochy Sunshine and Mr Bani in 
this matter.” 

During the FWO’s court case, the Department of Jobs and Small Business suspended Maroochy 
Sunshine Pty Ltd, meaning they were not able to recruit under the program. On 30 June 2016, the deed 
between the Department of Jobs and Small Business and Maroochy Sunshine Pty Ltd ended and 
accordingly the company was removed from the list of approved employers.  

  

76 https://www.fairwork.gov.au/ArticleDocuments/971/seasonal-labour-solutions-eu-redacted.docx.aspx 
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The role of accommodation, transport and job service providers 

As well as underpayments, the FWO witnessed other exploitation including substandard accommodation, 

transport and extra charges. 

Accommodation options and other service providers are limited in many of the crop areas of the Harvest 

Trail. The Inquiry found that labour hire contractors and ancillary service providers had entered into 

arrangements that were to their advantage but which disadvantaged workers, including: 

 charging job finding/placement bonds 

 restricting accommodation options to the use of specific labour hire contractors, which at times meant 

visa holders were without work while accruing accommodation debts 

 offering over-crowded, sub-standard accommodation at above market rates 

 requiring workers to use specific transport providers between accommodation and the work site. 

One hostel in Gatton, Queensland was prohibited from providing accommodation as a consequence of legal 

action by the Queensland Fire and Emergency Services (QFES).77 QFES Commissioner Katarina Carroll said: 

"The threat to life at these premises was so serious that QFES officers decided to take action in the 

Supreme Court as a matter of urgency, to ensure the building owners did not continue to provide 

accommodation to any person ... If a fire started at this building, our officers were concerned the 

people inside would have had absolutely no chance of escape … We're confident that the court 

action will prevent a serious tragedy and protect at risk persons like transient workers and 

international tourists working in the horticulture industry from serious risks such as injury or death."  

The Inquiry found a number of accommodation providers charging visa holders a bond to find them work. 

Examples of these arrangements included a backpacker hostel in Bundaberg where the hostel charged 

backpackers a $100 bond to find them work: 

 

Image: Part of a notice posted on wall of hostel in Bundaberg 

Similarly, an accommodation provider in regional Queensland charged backpackers a $100 recruitment fee. 

The provider also had a small strawberry farm where visa holders were advised the following: 

“Please bring $150 for your rent to be paid in advance, please bring cash. There is a $200 bond and 

$150 of this will be returned when the accommodation is clean and tidy and your bedding clean and 

77 Brisbane Times coverage: https://www.brisbanetimes.com.au/national/queensland/fire-chief-shuts-down-lockyer-valley-fire-trap-20150708-
gi7qfu.html 

RENT MUST BE PAID BEFORE DUE DATE OTHERWISE YOU WILL BE EVICTED 
YOU WILL BE REQUIRED TO PAY $100 WORK DEPOSIT. 

THAT WILL BE REFUNDED ON COMPLETION OF YOUR EMPLOYMENT TERMS. 
YOU MUST PRESENT DEPOSIT RECEIPT WHEN YOU CHEc°K-OUT. 

'NO RECEIPT, NO REFUND' 
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when you have stayed until the planting has finished, which can be the end of April or sometimes 

the beginning of May. Please be sure you want to stay for this time.  

You are required to stay in accommodation that I provide in the area. The rent is $150 a week per 

person. The bond is $200. The partial bond of $100 is returned to you at the end of the planting 

season. When you are on my team when the last plant is planted (and the accommodation you live 

in is clean and undamaged) I will return your bond. If you do not have a car then there will be a 

small fee for transport about $5 a day. You are required to have this in cash when I meet you and 

place you in accommodation. I can meet you at [the] Train Station. 

I do not want to keep your accommodation bond, but I will if you leave my team. It is very hard for 

me to recruit and train people when we are in the middle of planting.  Also if you leave I will not sign 

your days that you have worked towards your second visa. I prefer people who need a 2nd visa.” 

 

Image: Receipt for a cash bond provided by a regional Queensland strawberry worker  

One farm in Queensland charged a 417 visa holder a $300 job bond that would not be refunded if the 

worker was ‘sacked’ or if they failed to complete a minimum of two months’ work. 

The Inquiry noted that Queensland is currently the only state that has legislation that makes it unlawful for 

a third party to seek the payment of monies by a prospective employee in exchange for finding that person 

a job.78 The Inquiry referred six instances of ‘job bonds’ being paid by potential employees to the 

Queensland Office of Industrial Relations for action.  

78 Private Employment Agents Act 2005 (Qld) – statute is administered by the Queensland Office of Industrial Relations 

~M 4 

... ........ SIGN .............. . 
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Case study: Employment finder 

The FWO received information from backpackers who had responded to advertisements for farm work 
through Facebook, Gumtree and other social media channels posted by an individual operating in 
regional Victoria. The FWO’s investigation made a number of findings, including that he collected 
workers from bus and train stations and took them straight to bank teller machines to withdraw 
money to cover job finding fees and accommodation deposits to be paid to him up front. He then took 
them to substandard, over-crowded accommodation.  

The operator was alleged to have organised jobs at local farms, transported them to the farms to work, 
but then failed to pay them monies that he had collected from growers. If the backpackers complained 
and requested to leave, he told them that the job finding fee and deposit were not refundable.  

The FWO was unable to definitively confirm an employment relationship with the individual because 
the backpackers had been asked to sign contracts stating that he was not their employer. They were 
also unable to advise the FWO what farms they had worked on, which prevented Fair Work Inspectors 
from gathering evidence from growers.  

Social media as a deterrent to exploitation 

The Inquiry found strong social networks within the backpacking community, particularly among groups of 

workers from the same country and those working in remote areas.  

The Inquiry observed a number of posts on social media containing accounts of work experiences with 

particular employers and/or regions. These posts regarding conditions of employment or accommodation 

were often negative and on some occasions would name growers/farms, even if they were not the 

employer. Posts would also feature commentary on accommodation providers linked to particular 

industries. 

Acknowledging that posts on social media channels are generally unregulated, these posts can pose 

ongoing reputational risk to employers in the industry, proximate communities, regions and, in some cases, 

Australia.  

Examples of social media posts describing negative experiences and offering warnings to others about pay, 

conditions, accommodation and potential discrimination are provided below.   
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Figure 9. Facebook comments about a farm in Ayr 

 

September 23 

FARM TO AVOID 
DALBEG HORROR 

AVOID zucchini\Vegetable picking in a place called Dalbeg 90km from Ayr . 
. Her name is The email is 

Promised 38 hours of work and After 3 HOURS of work (in the space of 
4days) we were fired & screamed at.. after driving up from Sydney -25hour 
drive. 

Everyone in the farm was intimidated by She is not someone 
who you can approach & her mood can change easily. Everyone on the farm 
is living in fear that they will get fired. 5 people were fired in one day. 
Everyone we spoke to said they hadn't saved a cent due to the fact there 
rent was so high with little hours. - basically all the money they should of 
been paid was going back into the farm for accomodation. 

She threatened to call the police because we said we would stay until 
Monday as we had already PAID the accomodation. So we had to leave on 
Friday morning. 

We paid $180 EACH to stay in a barn. Infested with flies & ants. Filthy living 
conditions. (got no money back when we were made leave). She only paid 
us today (2weeks later) as we reported her to fair work. 

I Did make a joke about the whole situation, left & got over it because I 
chose not to ruin my experience in Australia. I had money to find new 
accomodation but for backpackers who don't have money to WAISTE id 
avoid this area. 

There are people there who got their sign offs from her but I'm putting MY 
experience out there to so backpackers who are running low on money dont 
get fooled like I did. 

Share your experience & report these farmers we are doing back breaking 
work for these people & deserve some dignity, respect & fair treatment 

-• • •~• 
wish everyone so much luck with their 88 days big RESPECT for those who 
have already done it as its tough work 
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Figure 10. Comments about labour hire contractor in Caboolture from fruit picking jobs 
website79 

 

79 http://www.fruitpickingjobs.com.au/hostels/strawberry-sues-sharehouses-caboolture/  

Canadian Backpacker 
May 22, 2013 

Job advertisement: (pay attention to the "Asian Only"} 

Farm #1: Job picking and packing strawberries. Contract pay. Live on farm $80 a week+ bond returnable end of 
season . . Asian girls only 

Farm #2: Job picking and packing strawberries. Contract pay. Accommodation near farm $120 per week + bond 
returnable end of season. Walk to farm. Europeans and Asians 

Farm #3: Job picking and packing strawberries. Contract pay. Accommodation in the town (Wamuran or 
Caboolture) $140 per week including transport to work+ bond returnable end of season. Asians only. 

This lady hires people based on their race. She is quite rude and will place you in very unfavorable working 
conditions. When I questioned her about why she has written "Asian Only" in her job advertisement she 
responded with this: 

"Asian only, yep, we do have Asians in Australia that are citizens. And they are Australians!! More 
right to be here in Australia than you two! I need Asian Australia/Asian backpackers who can speak Chinese or 
Vietnamese? And what if I got an Asian Canadian or Asian Norwegian that can speak Chinese on a working 
holiday visa? Report it mate, remember you are the bloody foreigner here ....... • 

I of course have reported this to fair work Australia as it clearly states that in this country you can not hire 
someone based on their race or ethnicity. We can only hope angry people like this will not ruin your experience 
in this country. BEWARE 

Reply 

Backpacker 
June O 2013 
I can only confirm the facts of the previous review. is a horrible person to dea and communicate! with. 
She asked me to pay a 200$ Bond that is related to me staying until the end of the season in October. If the 
farmer she hired me for would decide to fire me before that time of course she would keep that money. I am 
pretty sure that already is illegal. But it only started to get interesting after that... 

I was supposed to met in a parking lot in Caboolture with my passport and visa information handy and of 
course with the bond and first week of rent (130$ on top of the 200$) cash. As I asked if I could see the room 
and maybe talk to the farmer befor-e paying anything, started to send me insulting and pressuring text 
messages and also accused me of harassing her - which I obviously did not do. 

I kind of understand that deal with having to rent a certain type of accommodation that come with these jobs (in 
this case a room shared with 4 people). What I do not understand is why someone would have to accept the fact 
to pay money for a room that can not even inspected before moving in. 

Obviously this women makes use of the desperate job situation in Australia that Backpackers currenUy found 
themselves in. Sad and simply unfair. 

People if you can find another place to work. 

Reply 
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Finding 5 – Consumers can play a role in 
addressing exploitation 
As the Harvest Trail Inquiry progressed and the underpayment of workers became apparent, the FWO 

considered it important to commission research regarding consumer behaviours and awareness. The 

objective of the research was to assess whether consumer behaviour had any role in the Harvest Trail’s 

non-compliance rates. 

Drawing upon interactions with Harvest Trail participants, the research study investigated: 

 fresh produce buying behaviours and motivations of consumers 

 the extent to which ethical considerations affect consumer willingness to pay more for a product 

 whether knowledge about worker conditions and treatment might impact shopping decisions. 

Consumers and fresh produce vendors (supermarkets, independent grocery stores, green grocers and 
farmers’ market sellers) were included in the research study. 

The project used a mixed methodology comprising: 

 an environmental scan and review of secondary data 

 20 in-depth interviews with vendors, including large supermarkets, independent grocery stores, green 

grocers, wholesalers and farmers participating at farmers’ markets 

 280 intercept interviews of shoppers at large shopping centres in five different locations 

 a 10-minute national online survey and choice model experiment (sample of 1000 consumers) 

 an online discussion forum with 12 consumers over seven days.  

A number of key findings from the research are highlighted below. Of particular note, is the propensity of a 
segment of consumers to pay more for ‘domestic fair trade’ produce. 

 91% of consumers sampled buy some fresh produce at supermarkets, and 75% buy most of their fresh 

produce at supermarkets.  

 Most consumers (85%) believe prices for fresh produce have increased in the last 5-10 years. 

 A majority of consumers believe the government should ensure farm workers are paid correctly (72%) 

and many (63%) expect supermarkets to take responsibility for ensuring this too. 

 Most consumers believe that workers do receive fair conditions (72%) and that they are paid the 

minimum wage (60%). 

 40% of the 1025 consumers surveyed were concerned that farm workers might not be paid correctly or 

have fair working conditions. Of these, a large majority (81%) said they would avoid buying produce if 

they knew workers had not been paid fairly or given fair work conditions. Over a third (36%) of those 

who were unconcerned, did not believe farm workers would be unfairly treated. 

 Three-quarters of consumers say they would choose produce marked as being produced fairly, 

including 11% who would even pay more for ‘domestic fair trade’ produce, 25% who’d pay more for 
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produce of the same quality and 49% who would choose the ethically produce product if the price was 

the same. 

 Many consumers are prepared to pay up to $0.50 per kilo more and some would pay up to $1 more for 

‘fairly produced’ fruit and vegetables. This was assessed on a sliding scale with 9% stating they were 

prepared to pay $0.05 per kilo more, through to 12% who would pay $0.90-$1 extra per kilo. 

 Choice modelling reveals the top five drivers to choose ethically sourced produce would be: 

information and education about conditions for farm workers (22%); advertising messages supporting 

the need to buy fairly produced products (18%); location of the shop (17%); perceived quality (13%); 

and, locally grown signage (8%). 

The research recommendations for increasing engagement in ethical consumption of fresh produce were 
to: 

 educate the public through an information campaign about the Harvest Trail and how prices are set, 

including the role of supermarkets 

 provide a vocabulary e.g. ethical sourcing, ‘domestic fair trade’ 

 present ethical sourcing as a marketing opportunity to producers and vendors 

 build trust through a verification system. 

The research findings revealed a lack of consumer awareness about the treatment of workers on the 

Harvest Trail. The full report containing the research methodology and the complete findings and 

recommendations is available at fairwork.gov.au.80  

  

80 Research report – see Appendix B 
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Next steps 
During the Inquiry, Fair Work Inspectors engaged extensively with key Harvest Trail stakeholders and 

conducted numerous workplace interviews. These interactions enhanced the FWO’s understanding of both 

the nature and market dynamics of the Harvest Trail. 

Informed by this knowledge as well as the detailed research undertaken during the Inquiry, the FWO has 

formulated the following action plan in order to address the key findings of this report: 

1. Establish a Harvest Trail Working Group 
The FWO will establish a Harvest Trail Working Group within the FWO, to coordinate and prioritise the next 

phase of education, engagement and compliance activities for the Harvest Trail.  

The Harvest Trail Working Group will consult with stakeholders as appropriate to inform its work. This will 

include the referral of this report and the consumer research report to the Migrant Workers’ Taskforce. 

2. Enhance compliance through information, education, and 
support 
The Harvest Trail Working Group will help growers achieve enduring compliance with workplace laws by 

partnering with key intermediaries including horticulture industry bodies, such as Growcom81, and 

community organisations. They will work with these groups to educate growers and their employees on 

their workplace rights and obligations, including the rules around contracting labour, record-keeping and 

pay slips and piecework arrangements. This will involve working with the sector regarding the drivers of 

non-compliance and co-designing solutions that drive behavioural change.   

The Harvest Trail Working Group will also take forward the findings of the consumer research, by working 

with key government and non-government partners to develop a coordinated and sustainable 

communications campaign, informing consumers of how they can play a role in addressing exploitation in 

the horticulture sector through greater awareness of the ‘true cost’ of fruit and vegetables. 

3.  Enhance the regulatory framework 
The Harvest Trail Working Group will work closely with government departments and agencies82 to 
enhance the regulatory framework that governs the rights and obligations of all Harvest Trail workplace 
participants, by collaborating on a range of initiatives, including: 

81 Peak representative body for Queensland horticulture and organisation responsible for the Fair Farms Initiative: 
https://www.growcom.com.au/category/media/ 
82 Stakeholders include the Department of Jobs, Department of Home Affairs, Australian Taxation Office, Migrant Workers Taskforce AUSTRAC, 
Australian Securities and Investments Commission, Australian Consumer and Competition Commission, Department of Foreign Affairs and Trade, 
other key state and local government workplace regulators 
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 Operationalising recommendations of the Commonwealth Government’s Migrant Workers’ Taskforce 

relating to the employment of labour on the Harvest Trail. 

 Operationalising recommendations of the Black Economy Taskforce as they relate to record-keeping 

and pay slip provisions on the Harvest Trail. This includes establishing communication channels to 

exchange information with AUSTRAC on suspicious money transfers and persons of interest. 

 Subject to the passage of the legislation, monitoring the impact of the Commonwealth Parliament’s 

Modern Slavery Bill 2018 as it relates to major fruit and vegetable retailers.83 

4. Build a culture of compliance on the Harvest Trail  
The Harvest Trail Working Group will prioritise operational activities on the Harvest Trail and collaborate 

with a range of key stakeholders to reach as many industry participants and consumers as possible. 84 

Specifically, the FWO will seek to: 

 include the Harvest Trail in the FWO’s priority areas for proactive compliance and enforcement 

activities, ensuring that results are well publicised 

 leverage the record-keeping provisions detailed in the ‘Protecting Vulnerable Workers’ legislation to 

target seriously non-compliant businesses  

 ensure clarity around the understanding and application of various labour hire licensing schemes 

 explore the opportunity for compliance partnerships with leading horticulture sector businesses  

 leverage recommendations and outcomes from the Migrant Worker Taskforce as they relate to the 

Harvest Trail. 

5.  Report to government and stakeholders 
The FWO will provide this report to: 

 the Commonwealth Minister for Jobs and Industrial Relations 

 Professor Alan Fels, Chair - Migrant Workers Taskforce 

 key stakeholders associated with the Harvest Trail.  

  

83 http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fbills%2Fr6148_first-reps%2F0000%22;rec=0  
84 Stakeholders including Recruitment, Consulting and Staffing Association Australia and New Zealand, National Union of Workers, State and Local 
government workplace regulators responsible for Labour Hire Licensing, , major retailers, including Coles, Woolworths, IGA and Aldi, Australian 
Workers Union, Horticulture Workers Interagency Group (Queensland), Horticulture Innovation Australia, Mildura Council , Lockyer Valley Regional 
Council Southern Downs Regional Council, Bundaberg Regional Council 
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Conclusions  
The Inquiry undertaken by the FWO uncovered widespread and concerning non-compliance with workplace 

laws in the horticulture industry.  

The FWO will continue to maintain a key focus on this sector due to: 

 the high proportion of vulnerable workers employed, including seasonal and young workers 

 ongoing uncertainty concerning certain matters at law regarding the application of provisions within 

industrial instruments, for example, the application of piece rates 

 ongoing issues relating to Harvest Trail labour supply and demand that can drive non-compliance, such 

as the availability and standard of accommodation and transport services 

 the need to empower consumers with more information about pay and work conditions for workers 

involved in picking, packing and processing fresh food produce.  

The Inquiry findings detailed in this report only include instances of non-compliance that could be 

supported by evidence.  

The Inquiry found a combination of factors that contribute to an environment where breaches of workplace 

laws are more likely. 

The Inquiry highlights the need to build a culture of compliance and accountability amongst beneficiaries of 

labour, in particular, those at the top of the labour supply chain. The research indicates consumers require 

confidence in businesses that supply food and the recommendations in this report will build confidence. 

The five key findings of this Inquiry, in part reflect the difficulties the FWO encounters when seeking to 

enforce workplace laws on the Harvest Trail. For instance, the geographical isolation and remoteness of 

several parts of the Harvest Trail makes it difficult for the FWO to maintain a constant and visible presence 

for each harvest season, even during an extended Inquiry. 

The FWO cannot be present in all locations along the Harvest Trail at all times. However, the passage of the 

Fair Work Amendment (Protecting Vulnerable Workers) Bill 2017 enables the FWO to address the most 

serious and deliberate cases of non-compliance through targeted interventions and strategic litigations. 

Employers who provide Fair Work Inspectors with false and misleading information, or who choose not to 

keep employment records now face significant penalties, and employers will hold responsibility to 

demonstrate their compliance. These provisions will significantly affect cash-based businesses.  

The FWO will work with key stakeholders and workforce participants in implementing the 

recommendations contained in the report. 
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Appendix A – Stakeholder list 
Community groups 

Queensland Police Service Ethnic Advisory Group 

Taiwan Cultural Office 

Sunraysia Mallee Ethnic Communities Council 

Swan Hill Community Issues Group 

Uniting Church of Australia 

Local government 

Southern Downs Regional Council 

Bundaberg Regional Council 

Gascoyne Development Commission 

Gascoyne Small Business Centre 

Mildura Rural City Council 

Loxton Waikerie Council 

Members of Parliament 

Leanne Donaldson MP (ALP-Bundaberg) 

Peter Crisp MP (NAT-Mildura) 

Andrew Broad MP (NAT-Mallee) 

Sharman Stone MP (Liberal - Murray) 

Darren Chester MP (NAT-Gippsland) 

Keith Pitt MP (Liberal - Hinkler) 

Senator Barry O'Sullivan (Liberal - Qld) 

Craig Laundy MP (Liberal-Reid) 

Senator Michaelia Cash (Liberal-WA) 

Unions 

National Union of Workers (NUW) 

Australian Worker Union (AWU) 

Government 

Anti-discrimination Commission Queensland 
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Workcover Queensland 

Department of Agriculture, Forestry & Fisheries (Qld) 

Bundaberg & District Chamber of Commerce 

Department of State Development, Infrastructure & Planning (Qld) 

Horticulture Workers Interagency Group (HWIG) 

Queensland Office of Industrial Relations 

Queensland Police 

Queensland Fire and Emergency Services (QFES) 

Australian Border Force (ABF) 

Department of Jobs and Small Business - Seasonal Worker Programme 

Mildura Police 

WorkSafe Victoria 

Department of Agriculture, Fisheries and Forestry (DAFF) 

NSW Department of Primary Industries 

Western Australia Department of Agriculture & Food 

Industry associations 

National Farmers’ Federation 

Growcom 

Ausveg 

Voice of Horticulture 

Horticulture Innovation Australia Limited (HIA Ltd) (previously Horticulture Australia Limited - HAL) 

Fruit Growers Victoria Ltd 

Vegetables Western Australia (Potato Growers Association of WA Inc) 

Western Australia Fruit Growers Association (Fruit West Co-operative Limited) 

AusVeg VIC (Vegetables Victoria) 

Victorian Farmers Federation (VFFIA) 

Fruit Growers Tasmania 

Tasmanian Farmers and Graziers Association 

Primary Employers Tasmania 
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Wine Industry Tasmania Inc 

Raspberries and Blackberries Australia Inc 

Hunter Valley Wine and Tourism Association (previously Hunter Valley Wine Industry Association) 

Batlow Fruit Co-Operative Ltd 

Chestnuts Australia Inc 

Apple and Pear Australia Ltd (APAL) 

Cherry Growers Australia Inc. 

New South Wales Cherry Growers 

Lockyer Valley Growers Association 

Bundaberg Fruit and Vegetable Growers Association 

Victorian Strawberry Industry Development Committee 

Queensland Strawberry Growers Association 

Nursery & Garden Industry Queensland 

Wines of Western Australia 

Margaret River Wine Industry Association 

Great Southern Wine Producers Industry Association 

Swan Valley and Regional Winemakers Association 

Donnybrook Orchard Improvement Group 

Strawberry Growers Association of Western Australia 

Sweeter Bananas Cooperative 

Carnarvon Growers Association 

Wine Victoria 

Yarra Valley Wine Growers Association Inc 

South Australian Wine Industry Association 

Wine Geelong 

Onions Australia 

Wine Victoria 

Wines of Eastern Gippsland 

Australian Asparagus Council 
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Coonawarra Grape and Wine Incorporated 

Apple and Pear Growers Association of South Australia 

Cherry Growers Association of South Australia 

Berry Growers of South Australia 

Oz Group Co-Op Pty Ltd 

Australian Blueberry Growers Association Inc 

Australian Mushrooms Growers Association Inc (AMGA) 

Heathcote Wine Growers Association 

Stanthorpe Growers Association 

Citrus Australia 

New South Wales Farmers Association 

Other - Industry  

Costa Group 

Coles Group Limited 

Woolworths Group  
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Appendix B – Consumer Research  
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4 

1. Introduction  
The Harvest Trail project was established in 2013 by the Fair Work Ombudsman to ensure workers in fruit 

and vegetable picking jobs received their correct minimum employment entitlements. The three-year 

project comprised education and compliance activities in a variety of seasonal crop sectors followed by a 

series of strategic compliance and enforcement interventions to influence the supply and management of 

labour and reinforce both specific and general deterrence messages. 

Through the project the Fair Work Ombudsman has acquired a better understanding of the sub-sector 

and the key drivers of deterrence. A report is now being prepared detailing: 

 how the sub-sector operates 

 the drivers of non-compliance 

 the interventions of the Fair Work Ombudsman 

 the strategies employed to influence behavioural change at the ‘top of industry’ level, and 

 new monitoring arrangements.  

The Fair Work Ombudsman aims to promote policies for the subsector that will produce ‘entire industry’ 

or system-wide compliance (as opposed to the traditional employer–by–employer compliance approach). 

The final report will be a benchmark report for the sub-sector and a useful reflection on what monitoring 

arrangements are required in the future. 

This research has been designed to provide another layer to the Fair Work Ombudsman’s consideration of 

the sector by looking at the attitudes of consumers and whether by increasing their knowledge and 

understanding of pay and work conditions within the sector, the community could bring pressure on fruit 

and vegetable retailers to ensure produce is ethically sourced. 

The past few years have seen growing media coverage and public awareness in Australia around 

questions of food provenance and animal welfare while supermarkets have come under considerable 

public and political pressure over their treatment of Australian farmers and perceived uncompetitive 

pricing practices. 

The mainstreaming of ethical concerns cannot be understood simply as a consumer movement or indeed 

purely as an extension of market logics; rather it is articulated to and implicated in broader changes in 

relation to the political and social role and status of corporate players, non-state actors and questions of 

lifestyle politics in shaping the future of food systems, policy and regulation. 
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5 

2. Background, objectives and methodology 

Background 

In August 2013 the Fair Work Ombudsman began an inquiry that sought to affect behavioural change in 

the horticultural and viticultural industries to help address known and perceived systemic non-compliance 

with Commonwealth workplace relations laws. The agency recognises the need to better appreciate 

consumer attitudes and buying practices in order to understand why there are systemic non-compliance 

issues in these sectors, because consumers’ purchase price has potential flow on effects to growers. 

Objectives 

The research objectives were to:  

 analyse current research into consumer behaviour to determine buying practices, reasons and 

motivations underlying these buying practices as well as what circumstances or issues may/would 

alter the same.  

 explore why consumers choose to buy their fresh produce where they do and whether they 

would change their practices if they knew that workers on farms supplying their produce were 

being underpaid/exploited. 

 explore the factors which have the greatest influence on consumer buying practices, and the 

reasons and motivations that underlie these buying practices and what circumstances or issues 

may/would alter the same. 

Methodology 

The project used a mixed methodology.  

Stage 1 was an environmental scan looking at existing reports, grey literature from the National Library of 

Australia and the Australian Bureau of Statistics databases and Google Scholar, and industry and 

associated organisation websites.  

The search was restricted to English language publications from Australia, NZ, USA, UK, and Canada.  

Stage 2 involved in-depth interviews with 20 vendors comprising large supermarkets, independent 

grocery stores and green grocers, wholesalers and farmers participating in farmers’ markets.  

Stage 3 involved 280 short intercept interviews with shoppers in large shopping centres in Sydney, Central 

Coast, Brisbane, Caboolture and Burleigh Heads. 

Stage 4 was a 10 minute national online survey and choice model experiment (n=1000) 

Stage 5 was a national online discussion forum with 12 active participants held over seven days. 

Participants were drawn from a variety of shopping location preferences. 
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6 

3. Executive summary 
In summary, the research shows that Australian consumers are: 

 Driven by convenience when it comes to fruit and vegetable shopping, followed by quality 

and price. Consumers tended to believe they were getting the best value for money 

regardless of where they shopped  

 Unaware of some farm workers being paid below minimum wage or having unfair working 

conditions, and don’t believe this should happen 

 Willing to purchase ethically-sourced produce over other produce and some would pay 

more. 

However, the research also suggests that consumers will assume produce has been ethically sourced 

unless told otherwise, and supermarket research indicates that consumers pay little attention to 

stickers, labels and signs. Vendors didn’t believe consumers thought about farm conditions and 

when it came to ‘ethics’ were more concerned that produce was Australian-grown and sold without 

excess packaging. 

Supermarkets set the prices with other vendors using that as a benchmark. All vendors regularly 

checked supermarket prices. All agreed (including supermarkets) that produce was sometimes sold 

at below cost to maintain market share—something which supermarkets could afford to do but 

other vendors could not. 

All retailers (not farmers) agreed that if they were to assure consumers that produce had been 

ethically sourced, they would require an independent auditing and certification system. 

Behaviour and attitudes towards shopping 

Supermarkets are clearly the most popular venue for fresh fruit and vegetable shopping in Australia with 

almost everyone interviewed (more than 90% of respondents) having purchased fresh produce from a 

supermarket in the previous two weeks, compared with 34% who had purchased from greengrocers and 

14% from farmers’ markets. 

 

 

 

People’s shopping behaviour is driven by their goals of convenience, freshness (or quality), and price, 

followed by produce being Australian and/or locally grown. People have different ideas about where they 

can buy the freshest and cheapest produce, but for those who consider themselves time-poor, the 

supermarket is usually considered the most convenient. Retailer representatives interviewed believed 

consumers were driven primarily by price. Internal research by some supermarkets indicated that 

Australian-grown is often equated with ‘quality’ by consumers and the research also suggested this. 

People who shopped at supermarkets said it was for two main reasons—convenience and price. It’s 

difficult to separate the two because most supermarket shoppers believed they were getting their 

produce at the cheapest prices. Those who shopped at greengrocers and farmers’ market did so because 

of the freshness of the produce with many saying the prices were also the lowest. Greengrocers in 

Convenience Freshness (quality) Price 
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shopping centres were also seen as convenient, and having a social outing to a farmers’ market was also 

viewed as convenient by some. 

Convenience 

When it comes to convenience, supermarkets are incontestable as most people regularly shop there for 

other products. As a consequence, leading supermarkets—Woolworths, Coles and Aldi—promote their 

credentials on the other two drivers, freshness and price. 

Freshness 

Freshness was a clear driver with two-thirds of respondents saying they had paid more in the past to get 

what looked like the freshest produce. Around half said they had paid more to buy Australian-grown 

produce and a similar number because they knew something had been freshly picked. Quality/freshness is 

a key driver for everyone—it’s the most often cited reason for shopping where they do and also for 

deciding NOT to buy something. Rarely does poor quality but cheaper prices appeal to anyone.  

Prices 

Prices of fresh fruit and vegetables fluctuate largely because of weather and seasonal factors although 

media reports suggest prices have regularly increased. Most respondents thought similarly. Although 

around two-thirds of intercept survey respondents thought that prices had increased over the last 5–10 

years, 85% in the survey thought so. Intercept respondents were more likely to think prices had stayed 

the same (20%) compared with just 12% of respondents in the online survey. 

Busy lives 

The survey results highlight a significant difference between where people shop and where they would 

like to shop. While the supermarket is significantly more popular as the actual venue, it is rivalled by 

greengrocers and farmers’ markets as where people would shop if they had the time. When asked where 

people would shop if time wasn’t an issue, every shopping venue increased apart from supermarkets 

which fell from 91% to 64%. Greengrocers increased from 34% to 58% and farmers’ markets from 14% to 

57%! This strongly suggests that the prevalence of supermarket shopping is driven mostly by 

convenience.  

Australian grown 

Australian-grown was also a driver although most people presumed produce was Australian-grown unless 

signed otherwise. Part of the motivation for buying Australian was to support farmers, but the greater 

motivation was around freshness and safety—there were strong opinions about food from overseas, 

regardless of origin, having been produced under less stringent safety regimes. Supermarkets pointed to 

the 2015 frozen berries recall as having triggered greater concern about this. 

Locally grown 

While locally grown and Australian grown were seen as similarly important, ‘food miles’ was rarely raised 

as an issue. Those for whom locally-grown was a prime driver cited freshness and support for local 

farmers and their local community. Regional/rural retailers claimed that ‘locally grown’ was usually 

supported over produced not signed locally-grown.  

Pay and conditions for farm workers 

Most people were surprised that unfair pay and/or conditions were possible on Australian farms because 

they believed our laws prevented this. Perhaps surprisingly, the issue of backpackers, refugees and 

immigrants, and those working under the seasonal worker program was rarely raised despite it being 
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topical at the time the research was in the field. Retailers interviewed suggested the public’s 

understanding and awareness of labour issues was low due to day-to-day concerns, for example the cost 

of living, taking priority. This was supported in the qualitative research. 

The majority wanted the situation fixed and thought this was the responsibility of government (72%), 

supermarkets (63%), farmers (74%) or the workers themselves. People living in regional Australia however 

were more likely to think it was a matter between the farmer and the worker.  

People were keen to know how prices were determined so they could have an informed approach to 

what they were prepared to purchase. Most were prepared to pay a little more to ensure workers 

received fair treatment. Trust was not high (29%) in supermarkets and most people wanted some type of 

authentication/verification system to ensure they knew what they were buying and in the case of 

greengrocers and independent stores, they also knew what they were buying from produce markets.   

 

 

 

 

Recommendations 

Educate 

The public needs information and education about the harvest trail and how prices are determined. They 

suspect but need more information about the role and power of supermarkets in this process. Their 

ability to influence ethical sourcing is dependent on this. 

Vocabulary  
At present, the community does not have the language to talk about these issues. ‘Ethical sourcing’ or 

‘domestic fairtrade’ or similar terms need to be introduced through education and public discussion. 

Marketing opportunity 

Promoting produce for sale as having been ethically sourced could be a marketing opportunity (or unique 

selling point) at this early stage. If the concept of ethical sourcing becomes understood and appreciated, 

not being able to demonstrate ethical sourcing will detract from a vendor’s branding over time. However 

it is a concern that supermarkets are in a far better position to promote ethical sourcing than 

independent grocers or greengrocers, giving them an advantage should ethical sourcing become a 

consumer expectation.  

Build trust 

There needs to be a system to identify that produce has been ethically sourced. Suggestions include 

stickers on fruit and vegetables (although supermarkets claim this would be unlikely to be effective), and 

fruit and vegetable boxes stamped as having been verified. A verification system would require 

independent auditing and while supermarkets could afford this, other retailers are unlikely to be able to. 

  

Unaware 
(“we have laws about 

minimum wages”) 

Fix it 
(government, 
supermarkets, 

farmers, workers) 

Education and 
authentication  

(“how do I know?”) 
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4. Views from the vendors 
 

 

Supermarkets 

In-depth interviews were held with the marketing manager/ethical sourcing managers of four large, 

publicly-listed fruit and vegetable retailers. 

What do they think about ethical sourcing? 

Ethical sourcing is clearly on the agenda of the large supermarkets and specialist retailers and this group 

understands the impact of ethical sourcing, and possibly more importantly the impact of not ethically 

sourcing, more than any other vendor group.  

These retailers all claimed that ‘they were doing all they could’ to ensure ethical sourcing in terms of 

environmental issues and labour, and cited ‘responsible sourcing targets’ as evidence of this. ‘Ethical 

sourcing’ however has become a ‘catch-all’ and for most included other issues as well as labour such as 

habitat destruction and excessive plastic packaging.  

Retailers appeared to be approaching ethical sourcing from a risk-management perspective. They saw a 

risk to their brand in being found to be sourcing produce from farms where workers were being exploited 

and so saw their ethical sourcing as a risk mitigation strategy, as opposed to something they could 

promote to their advantage.   

i nsti net an1eason --------------------------------------

Supermarkets 

✓ Awareness of ethical 
sourcing 

✓ Interest in ethical 
sourcing 

✓ Ability and intention to 
act to ensure and 
promote their ethical 
sourcing 

✓ Perceived benefits to the 
vendor in ethical sourcing 

? Will increase prices for 
ethical sourcing 

? 

? 

X 

? 

? 

Greengrocers and 
independents 

Awareness of ethical 
sourcing 

Interest in ethical 
sourcing 

Ability and intention to 
act to ensure and 
promote their ethical 
sourcing 

Perceived benefits to the 
vendor in ethical sourcing 

Will increase prices for 
ethical sourcing 

✓ Awareness of ethical 
sourcing 

? Interest in ethical 
sourcing 

x Ability and intention to 
act to ensure and 
promote their ethical 
sourcing 

? Perceived benefits to the 
vendor in ethical sourcing 

? Will increase prices for 
ethical sourcing 

Supermarkets are more advanced in looking at and planning to incorporate ethical sourcing into 
their purchasing than any other vendor. Farmers are aware of the issue but are not convinced that 

consumers are interested in working conditions on the farm. Greengrocers and independent grocery 
stores appeared less aware but believed they could not afford an auditing system to ensure ethical 

sourcing and were also not convinced that consumers cared . 

• • • 
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What are they doing about ethical sourcing 

The retailers all had broad policies in place for ethical sourcing and internal audit systems to check 

compliance. One retailer spoke of having producers categorised on a tiered system, marking those they 

were working with to bring them to an appropriate standard.  

As mentioned before, ethical sourcing was more than just labour. Internal supermarket research 

suggested that consumers were more concerned about their produce being Australian-grown and that 

‘ethics’ were low on the list.  

Retailers were looking at ethical sourcing across the whole business, from their stock through to the 

people who manage the trolleys. Their sustainability and ethics policies were also looking to enhance 

traceability of manufacturing and growing. All retailers were looking to each other to determine best 

practice. 

“We have a five year strategy in place to ensure everything stocked in our stores is ethically 

sourced.” 

Do they see benefits in it for themselves and or for consumers? 

Overall, supermarkets believed there was a very low interest in issues related to labour and had no plans 

to promote it.  

“While all the information is made publicly available, we don’t want to make a song and dance 

about it, because it’s not a problem we can solve on our own. We are just quietly doing what we 

can and hope to lead by example.” 

“It’s something that isn’t a big selling point, but if overlooked it becomes a big issue.” 

“Broadly speaking, Australian consumers’ understanding of sustainability and ethics is not that 

sophisticated… most people are just focused on getting food on the table for their families.” 

“When something receives media coverage, you notice a shift in consumers…then it goes back to 

the way it was.” 

“We will usually get about 2000 calls a day to customer inquiries, roughly. When the berries with 

hepatitis issue occurred, we received thousands of calls on our customer inquiry line. When the 

report came out on backpackers on farms, we received maybe ten calls about that issue.” 

Supermarkets felt that consumers didn’t take a lot of notices of labels because there are so many and 

because most people don’t actually understand what the label was saying, resulting in fairly low levels of 

trust. 

“There’s a lot of ‘label fatigue’ – not everyone knows the full story behind all the labels out there, 

there are so many.”  

Supermarkets claimed that ethical sourcing was built into their business—rather than singling out 

any specific product, they wanted their customers to feel confident that everything in their stores 

was ethically sourced. 

“If individual retailers were accredited, and it was a transparent and trusted accreditation; this 

would work better than labels, for example.” 

I 
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Do they think it would impact on price to consumers 

Retailers were uncertain about the premise of a price increase for ethical sourcing and raised the 

perennial issue of what consumers would like to do and actually do being totally different.  

“I imagine for some it would impact on price, but you’d like to think this was already in place.” 

“Price speaks loudest to customers. Everyone has aspirational, ideal behaviour… but most are 

budget-conscious.” 

“Consumers shouldn’t have to ‘choose’ between ethical or not, it should be a given.” 

Greengrocers, independent mixed grocers 

Greengrocers and the small independents seemed to be caught between the size and immense buying 

power of the supermarkets and the local relationships offered at the farmers’ markets.  

What do they think about ethical sourcing? 

Ethical sourcing may be on the agenda of greengrocer industry groups but it was not apparent at the local 

shop level. Most greengrocers saw the pay and conditions on the farms from which they purchased to be 

either completely out of their hands or something they had little control over. 

“My buyer goes to the market in Sydney and I trust him to buy the best produce at the best prices 

but he wouldn’t know anything about the working conditions on the farm. How could he?”  

“I try to buy local wherever I can but I don’t know that I could ask what they paid their 

workers…and how would I know if they were telling the truth? It’s like asking if someone cheats on 

their taxes…”  

The greengrocers and small independents pride themselves on a loyal customer base and keeping up with 

their needs. Many greengrocers now sell related produce (pasta, sauces, condiments) offering the 

customer a one-stop-shop for a meal. 

These retailers are keenly aware of what prices the supermarkets are selling for and try to match them if 

at all possible. 

“Sometimes you just can’t. They’re selling for less than what I can buy for. Sometimes they’re even 

selling for less than what they buy for!” 

Greengrocers and independents were more open to the idea of promoting produce grown with fair 

wages/conditions but varied in their opinion of whether or not it would attract customers—it depended 

on their locality and customer base. 

These retailers were supportive of farmers paying workers fair wages and providing fair conditions and if 

there was an independent verification system would support it. They couldn’t afford to take responsibility 

for auditing, whereas they believe the supermarkets can and probably do, and therefore there is potential 

for an unfair playing field if supermarkets advertised this. 
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Farmers 

What do they think about ethical sourcing 

Farmers were much more likely to speak about sustainability than ethical sourcing and saw wages and 

conditions as a very real part of the sustainability issue the industry was facing. No-one we spoke with 

admitted to paying below minimum wages with most saying it just wasn’t worth it. 

“If you want someone to do a fair day’s work, and that’s what I expect, then you have to pay them 

a fair day’s wage.” 

“I pay my staff minimum wage, I have to. But it’s a struggle, do you know how much it costs to run 

a farm?!” 

Some farmers said they sourced their workers through an agency and while they knew they paid the 

agency more than the award wage, they couldn’t be sure what was paid to the workers. Some said they 

relied on family to help during the picking season, but this was becoming more difficult to do with fewer 

young people interested in continuing with family farms. Over the years, smaller families and children 

moving off the family farm has affected the costs and economic sustainability of the farm. Some spoke of 

their reliance on backpackers for labour. 

“We really rely on backpackers—Australians don’t want to do this work. So we treat our workers 

well, because we couldn’t survive without them.”  

Would they promote ethical sourcing to their customers?  

Like supermarkets, farmers were not convinced that consumers cared about pay and working conditions 

on the farm. They thought that consumers were becoming more interested in where the food came from 

in terms of the climate, the soil, fertilisers, pesticides and herbicides, but not about labour that 

contributed to the produce being brought to market. They pointed to the prices consumers wanted to pay 

for produce as an example.  

Farmers selling at farmers’ markets were convinced that it was the freshness of the produce that brought 

customers to them. They said consumers liked to be engaged with issues of where their produce came 

from but they didn’t think this included issues of labour. 

If asked whether consumers would pay a little more if their stall was signed as ‘all farm workers paid 

minimum wage’ they said no, “customers would just go to the next stall”. It was unclear whether this 

reaction is because few consumers know that some workers have unfair pay and conditions, or because 

they just don’t care.  

Some farmers did consider that their commitment to the industry, as shown by their offering fair wages 

and conditions, could be an advantage if they were shown some recognition for this; however, they 

hastened to add that they would prefer subsidies, tax concessions, etc. to assist with running their 

businesses and sustaining the industry. 

“If I see 200-300 customers in a day, maybe 3 or 4 will ask questions that are about the farm.” 

“You have to educate consumers about the reality of where their food comes from first. They have 

no idea.” 
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Farmers were very aware of what supermarkets were charging and tried to align their prices to those 

whenever they could. This sometimes gave them a good profit but sometimes didn’t. 

“If I charged according to what it costs to produce this… for example, in bad weather a lettuce 

would cost $10 a head.” 

“If we can charge $45 for an 8kg box of broccoli, that’s ok for us. We start making a loss when it 

gets to $30 a box.” 

 

 

  

__________________________________ _.:.:.in..:.:s:.:.:tinct an1eason 

Ability and intention to act 

All supermarkets appeared to have undertaken 
considerable work in this area. It was unclear 
whether their pricing would change but the 
expectation was that it wouldn't and shouldn't. 

As raised by greengrocers, independents and 
some farmers, it was much easier for 
supermarkets to do this because of the business 
relationship they have with their suppliers. 

For greengrocers and independents, the 
relationship with the supplier is different or is 
through an agent. To be assured they were 
sourcing ethically would require an auditing 
system which they could not afford to 
implement. 

• • • 

L". • • •••••• • 
Supermarkets clearly perceive benefits to 
themselves, largely in terms of avoiding the 
risks associated with being seen to source 
produce from farms with poor working 
conditions or production systems. It is 
unclear to them whether there would be a 
marketing advantage. Green grocers and 
independents are also unclear about this. 

The research indicates it would provide some 
advantage if there was no price increase. This 
suggests that supermarkets will receive the 
advantage but greengrocers and 
independents would require independent 
auditing to be able to compete. 
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5. Consumer shopping behaviours 

Where do people purchase and why? 

The online survey showed clearly that supermarkets were the most popular place to purchase fresh fruit 

and vegetables. As can be seen in figure one below, almost everyone (91%) had purchased fresh produce 

from supermarkets in the last two weeks compared with 34% from greengrocers and 14% from farmers 

markets, although fewer (75%) claimed the supermarket was where they bought most of their fruit and 

vegetables. 

This figure fell even lower when respondents were asked where they would shop for their fruit and 

vegetables if time wasn’t a concern for them. In this case, 64% said that supermarkets would be one of 

the places where they’d shop for fruit and vegetables, but 58% said greengrocers and 57% said from 

farmers’ markets.  

This suggests that convenience is the most significant driver for why people shop for fresh fruit and 

vegetables at supermarkets. 

It appears supermarkets are used for convenience because if people ‘weren’t so busy’ almost as many 

would purchase from greengrocers or farmers markets.   

Figure 1 Where people shop for fresh fruit and vegetables 

 

 

The figure shows actual place of shopping and ideal place of shopping broken down by metropolitan, 

regional, farming community and remote locations.  
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Figure 2 Where people shop by location 

 

 

As might be expected, intercept interviewing in shopping centres identified fewer people who shopped 

for fresh produce at places other than supermarkets (65%) and greengrocers (32%). Today’s shopping 

patterns (fewer people doing weekly shops) were reflected in the majority (58%) picking up what was 

needed for a couple of days and 28% doing their main shop for the week.  

Figure 3 Shopping patterns 
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Convenience was the main reason people shopped where they did with 63% citing this reason. There was 
a drop to 25% and 23% respectively for low prices and best quality and a drop again to 7% for variety and 
choice.  

Table 1 Reasons for shopping where they do 

 

Asking people to spread 100 points across their reasons for shopping where they did showed that price 

was the key driver (mean score of 19.66%), followed by quality (17.34%, a statistically significant drop), 

and location (14.38%, another statistically significant drop). Knowing a product was ethically produced 

received a score of just 2.65%. 

Figure 4 Drivers of shopping location choices 

 

i nsti net an1eason ---------------------------------------------------------

Reason n= % 

Convenient, close to home, where I usually shop, all shopping in one place 647 63% 

Chea pest, good prices, 257 25% 

Freshest, best quality, reliable 240 23% 

Variety, wide range, choice, has organic 73 7% 

Locally grown, know the farmer, support local business, help our farmers, 
55 5% markets fresh food 

Specific venue (no reason given) 28 3% 

No particular reason 22 2% 

Online 10 1% 

Loyalty points 7 1% 

Australian grown 4 0% 

Health- healthy, supermarkets feed GMO 2 0% 

Home delivery from supermarket 1 0% 

Seconds fruit and vegies available 1 0% 

Other 2 0% 

Don't know 8 1% 

Blc. Why did you buy most of your fre sh fruit and vegetables from th is place? Base: Total sample n=1025 

Very busy shop so I know 

Because everything was 
freshest. They taste good and 
the farm looks really nice and 
they sell really good products 

Mean score ratings of shopping location decisions 

The price of produce 

The quality of the produce 

The location of the store 

Being able to purchase Australian grown produce 

Being able to purchase your preferred variety of a fruit or vegetable 

The range of produce 

Being able to purchase locally grown produce 

Being able to buy directly from a farmer 

Knowing the produce is Fair Trade/ ethically produced/sustainably produced 

Being able to buy a particular fruit or vegetable that might not be avalia ble 

elsewhere 

Being able to purchase organic produce 

0.00% 

10.68% 

10.00% 

7.91% 

7.28% 

10.00% 

19.66% 

17.34% 

14.38% 

20.00% 

Regiona ls more likely to 
rate higher 

18-34 year olds more likely 
to rate higher 

Males more likely to rate 
h igher 

Regionals more likely to 
rate higher 

30.00% 

84. Thinking about the place where you usually shop for fresh frui t and vegetables, we'd like to know, out of a score of 1001 how important 
each of these issues is to your decision to shop there. 

Base: Total sample n=1025 

• • • 

1064

1064



17 

The intercept interviews show quality, Australian-grown and the location of the store being the main 

drivers for people shopping where they do. Knowing something was ethically produced was rated first by 

just 2% of respondents, second by another 2% and third by 4%. It was, however, considered more 

important than organically produced fruit and vegetables. 

 
 

Perception of the cost of and fruit and vegetables  
Prices of fresh fruit and vegetables fluctuate largely because of weather and seasonal factors although 

looking at media coverage, commentary suggests prices have regularly increased. Most respondents 

thought similarly.  

Although around two-thirds of intercept survey respondents thought that prices had increased over the 

last 5-10 years, 85% of survey respondents thought this. Intercept respondents were more likely to think 

prices had stayed the same (20%) compared with 12% of respondents in the online survey. Farmer 

stallholders interviewed believe that supermarkets set price expectations of consumers, leaving them 

little room to move when it comes to weather events, for example. 

Figure 5 Price of fruit and vegetable over last 5-10 years 
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What consumers look for  
Around one quarter of respondents said that freshness was the first thing they looked for—22% rated it 

second and 15% third. Locally-grown was first for 19%, second for 11% and third for 10%. Price was 

ranked first by 18% but with high scores for second (17%) and third (19%). Australian-grown and 

seasonality were also ranked highly.  This is shown in the figure below.  

Figure 6 What consumers look for in fresh fruit and vegetables 

 
 

Those interviewed in the intercept survey were asked for the three most important things they looked 

for. Almost two-thirds in the intercept survey said freshest produce, 45% said price and 44% said 

Australian-grown. Seasonal produce at 38% and locally grown at 36% were the next most cited reasons. 

There was a drop down to organically grown and other attributes at 9% or less. 

Figure 7 What people look for in fresh fruit and vegetables - intercept 
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When do consumers choose to pay more?  
Freshness continues to be the main driver with two-thirds of respondents saying they have paid more to 

get what looked like the freshest produce. Around half said they had paid more to buy Australian-grown 

produce and a similar number because they knew something had been freshly picked. 

Figure 8 Reasons consumers have chosen to pay more 

 

Freshness was also the most commonly given reason for paying more by those interviewed in the 

intercept survey (54%) although buying Australian produce was almost equal (53%) and locally grown at 

45%. While offered fewer possible reasons for choosing to pay more than the cheapest price, responses 

from the intercept survey followed the same pattern as those from the online survey. Freshness, 

Australian-grown and locally grown were clear drivers for paying more.     

Figure 9 Reasons for paying more for fruit and vegetables - Intercept 
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6. Consumer attitudes towards produce 

Food production and purchasing influences 

Buying habits 
Looking at general buying attitudes and behaviours, the desire to buy dolphin-safe tuna was important to 

a third of respondents. Around one quarter of respondents said they avoided buying clothing produced in 

‘sweat shops’, always try to buy quality but also buy the cheapest options. Only 12% said buying from 

Australian companies was important to them, although when it comes to fresh fruit and vegetables, many 

more people say this is important. 

People aged 55+ were more likely to buy dolphin-safe tuna, buy from Australian companies and avoid 

buying from ‘sweat-shops’. People living in regional areas were more likely to say they buy from 

Australian companies and women were more likely to buy dolphin-safe tuna. 18-34 year olds were more 

likely to say they always bought the cheapest options, and 55+ the best quality. 

Figure 10 Consumer attitudes 

 

Food production 
When it comes to food production people have quite strong opinions—77% are concerned about farm 

wastage and 73% are concerned about chemical sprays. 74% believe farmers should ensure their workers 

receive fair pay and conditions (5% don’t) and 72% believe the government should ensure fair pay and 

conditions (4% don’t).  

Those aged 55+ have strong opinions—they were more likely to strongly agree that child labour was not 

used in their food production, that they were concerned about food miles and reports of wastage, and 

that farmers were responsible for ensuring fair pay and conditions, and more likely to strongly disagree 

that overseas farm workers were paid fairly. People from regional areas were also more likely to be 

concerned by reports on food wastage and believe that farmers were responsible for ensuring fair wages 

and conditions. 
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Figure 11 Attitudes towards food production 

 

The intercept survey found that while 72% believed the Government should ensure that farm workers had 

fair pay and conditions, 72% also believed that workers had fair conditions and 60% believed they 

received minimum wage. Interestingly, 63% believed supermarkets were responsible for ensuring farm 

workers had fair pay and conditions.    

Almost two-thirds of intercept respondents said that they did think about the farms where their fruit and 

vegetables were grown and harvested.  

Figure 12 Attitudes towards food production - intercept 
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Produce purchasing influences 

Of the 1025 people who completed the survey, 40% were concerned that farm workers might not be paid 

minimum wage or have fair working conditions and 81% of those people said they would avoid buying 

fruit and vegetables if they knew the workers had not been paid fairly or given fair working conditions.  

Importantly, however, of those who were NOT concerned, 36% didn’t believe it possible that farm 

workers would be paid below minimum wage or given unfair working conditions, and 42% said they 

thought it was a matter between the farmer and the worker (these people were significantly more likely 

to be from regional areas). Only 7% feared it could lead to price increases and these were more likely to 

be aged 18-34 years and/or live in metro areas.  

Figure 13 Concern for farm workers' conditions 

 
 

Of those who indicated some concern about wages and working conditions on farms, almost nine in ten 

people said they would avoid purchasing the produce if they knew this was the case. Of those who didn’t 

indicate any concerns, 27% said it was a matter between the farmer and the worker and 25% didn’t 

believe unfair conditions existed on our farms. Only 2% feared it would lead to price increases.  

Figure 14 Concern about worker conditions - intercept 
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Consumer’s spending choices   

Three quarters of respondents would buy the product produced under fair conditions. Almost half (49%) 

would do so if the products were otherwise similar (more likely to be women) and one quarter would be 

prepared to pay more for this; 11% were even prepared to accept a reduction in quality. 

Most people indicated they would pay up to 50c more a kilo and some were prepared to pay around $1 

more. 15% said they would not pay more. 14% indicated that they didn’t know, suggesting the need for 

more communication and education on the subject. 

Figure 15 Willingness to pay – online survey 

 

Around three-quarters of respondents would buy ‘domestic fair trade’ produce if it was signed as such, 

although 20% of these would hesitate if the product was more expensive. Some people are clearly 

prepared to pay around $1 more per kilo to ensure workers had fair conditions. Only 9% said they would 

not pay more. 16% indicated that they didn’t know, again suggesting the need for more communication 

and education on the subject. 

Retailers interviewed were concerned about ‘label fatigue’ and a lack of awareness of what different 

(existing) labels represent would add to confusion. 
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Figure 16 Willingness to pay – intercept  

 

Concern and trust  
The two figures below show that 60% of respondents were extremely or moderately concerned about 

reports of some workers on Australian farms are being paid below minimum wage or given unfair working 

conditions—regional people and those aged 55+ were more likely to be extremely concerned. A further 

23% indicated they were somewhat concerned and 11% slightly concerned. Only 3% said they were not at 

all concerned.  Trust in providing accurate information about pay and conditions on the farm was highest 

in farmers and growers (65%) and lowest in supermarkets (29%). Greengrocers were ranked trustworthy 

behind farmers and growers at 49%. Distrust followed a similar pattern. Women were more likely to trust 

farmers markets; 35-54 year olds and regional people the greengrocer; and metro people the 

supermarket 

Figure 17 Concern about reports of some farm workers not having fair pay or conditions 
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Figure 18 Trust in fresh produce retailers 
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7. Segmentation 

Intended behaviour - aspirational 

Survey respondents were segmented based on their intended behaviour if they had a choice 

between fresh produce which had been ethically-sourced and was signed accordingly, and produce 

that wasn’t. The segmentation is those who indicated they were willing to pay more, even if the 

produce appeared to be of less quality (11%), those who said they were willing to pay more for 

ethically produced produce of the same quality (25%), those who would choose the ethically sourced 

produce over that that wasn’t if all other factors were the same (49%) and lastly those who said it 

just wouldn’t matter to them (13%). This is seen in the figure below. 

Figure 19 Intended behaviour 

 

The four aspirational segments range from those who would pay more and are concerned about 

workers’ conditions, to those who are unconcerned and would not pay more. 

Those concerned and willing to pay even for lesser quality (11%) were willing to pay from 61-70 

cents/kg more for ethical sourcing. Their preparedness to accept lower quality appears to be 

particularly aspirational as they were also swayed by an assurance of quality and characteristics such 

as ‘uniform shape and size’.  

Those concerned and willing to pay (25%) were extremely concerned about workers’ environments 

and wages and likely to prioritise fair trade and ethical production over perceptions of quality. They 

were likely to be highly educated. They said they were willing to pay from 91 cents to $1 extra/kg. 

Those who were concerned about quality and health (49%) were likely to look for information about 

the chemical treatment of the produce they purchase, and only moderately concerned about farm 

workers’ conditions and wages. The results indicated that there was no specific price range they 

would be willing to pay. 

The final segment of 13% just didn’t care about the issue. They were particularly price sensitive 

considering it more important than any other factor.  
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The four tables below provide a breakdown of the characteristics of each of these four groups based on 

the survey question C3 (figure 15). The first figure in brackets show the percentage of those in this 

segment who responded in a certain way where this was significantly different from the survey mean. The 

second figure shows the number of percentage point above the mean. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Shop at produce markets (22%, +12%), health food shops (12%, +7%) and independent grocery 
stores (20%, +6%) 

• Have paid more for Australian produce (75%, +26%) 

Ethics over quality: Would pay more for ethically-sourced produce, even if the quality 

was less (11%) 

• Look for Australian grown produce (21%, +6%) 

• Have paid more for dolphin safe tuna (47%, +14%) 

• Have paid more because they knew produce was just picked (66%, +28%) 

• Claim price is not a driver for purchase decisions (34%, +8%) 

• Try to buy from Australian-owned companies (53%, +15%) 

• Buy fair trade where possible (25%, +11%) 

• Avoid buying clothes from ‘sweat shops’ (43%, +17%) 

• Look for dolphin safe tuna (45%, +13%) 

• Generally don’t look for the cheapest option when shopping (32%, +11%) 

• Generally look for best quality when shopping (39%, +14%) 

• Believe workers in developing countries are not paid fairly (20%, +5%) 

• Believe supermarkets responsible for ensuring farm workers are paid fair wages (36%, +10%) 

• Are concerned about chemicals in food (55%, +9%) 

• Are strongly concerned by reports of food waste (60%, +8%) 

• Would avoid buying food if they knew workers had unfair conditions (91%, +10%) 

• Have high trust in farmers (44%, +10%), produce markets (19%, +7%), greengrocers (19%, +6%) 

• Extremely concerned by reports of unfair working conditions (42%, +16%) 

Ethics appreciated: Prepared to pay more to ensure their fresh produce is ethically 

sourced (25%) 

• Shop at supermarkets (94%, +3%) 

• Say freshness is most important to them (29%, +5%) 

• Have paid more for the freshest produce (72%, +6%) 

• Would avoid buying food produced by workers with unfair conditions (88%, +7%) 

•  

Budget-conscious ethics: Want their produce ethically sourced but won’t pay more 

(49%) 
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The table below provides a summary of the four segments by key characteristics. 

Table 2 Four segments by key characteristics 

 

  

• Male (30%, +10%) 

• Would shop at supermarkets even if they had time to shop around (76%, +12%) 

• Consider price as the main driver of their fresh produce purchase decisions (32%, +14%) 

• Do not consider Australian grown as a driver in their purchase decisions (62%, +17%) 

• Usually look for the cheapest products (39%, +15%) 

• Have no concerns about ‘food miles’ (9%, +5%) 

• Would not pay more to ensure their produce was harvested by people with fair working 
conditions (82%, +63%) 

• Would not trust a farmer at the farmers’ market (9%, +5%) 

• Are not concerned (18%, +15%) or slightly concerned (22%, +11%) about reports of unfair 
working conditions on farms 

• Unemployed (11%, +6%) 

Don’t care (13%) 
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Attitude by behaviour 

Another segmentation looked at willingness to pay (as shown above) by past experience of paying more 

for certain qualities in their food, that is Fairtrade or other ‘ethically-produced’ food, organics food, 

Australian grown and locally grown food. (The segments do not add up to 100% because the remainder 

were unsure or had paid more but not because of a food’s quality, e.g. because of convenience.)    

This segmentation paints a clearer and more conservative picture because it considers those who have 

ACTUALLY paid more in the past rather than just those who believe they would pay more.  

Seventeen per cent are unlikely to be persuaded to make a deliberate choice of ethically-sourced produce 

over another, although their driver is usually price. So if there was no price difference AND there was 

some education about farm worker pay and conditions, they might choose the ethically sourced. Just over 

one quarter of the sample (27%) had a record of paying more for certain food qualities but did not appear 

convinced that ethical sourcing was something they would pay more for. As very few people were aware 

that this was an issue, it is not surprising that some would reserve their judgement in a survey. A small 7% 

would always choose the ethically sourced produce, probably going out of their way to do so, if they were 

aware of the situation and could choose. A very small 2% said they would pay more although had never 

paid more than the cheapest price in the past. The remaining 53% of the sample did not fit into these 

segments and their attitudes and behaviours were not as consistent (or homogenous) as the 47% outlined 

below.  

Figure 20  Attitude by behaviour
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ASPIRATIONAL SUPPORTERS (2%) 

Are more likely to: 

 rate price as the third most important thing they look for (44%, +25%) 

 be willing to pay 31–40 cents more a kilo to ensure their produce was ethically sourced (18%, 
+15%) 

TRUE BELIEVERS (7%) 

Are more likely to:  

 consider price to be the second (32%, +15%) or third (55%, +31%) most important thing they 
look for 

 have paid more for organic produce (43%, +20%), dolphin-safe tuna (57%, +24%), Fairtrade 
produce (19%, +9%), local produce (74%, +31%), Australian-grown produce (82%, +33%), 
fresher looking produce (78%, +12%) 

 rate the range of produce as one of the most important factors for shopping where they do 
(mean=9.5, +1.6) 

 be willing to pay 91 cents–$1 more a kilo to ensure their produce was ethically sourced (24%, 
+12%) 

 be extremely concerned by reports of farm workers receiving below minimum wage and/or 
poor working conditions (45%, +19%) 

 be from a farming community (9%, +6%) 

NOT CONVINCED (27%) 

Are more likely to: 

 shop for less than 10% of the household produce (8%, +5%) 

 rate price as the first (27%, +9%), second (34%, +17%) or third (40%, +21%) thing they look 
for in fresh produce 

 have paid more for organic produce (35%, +12%), dolphin-safe tuna (41%, +8%), Fairtrade 
produce (15%, +5%), fresher looking produce (74%, +8%), local produce (67%, +24%), 
Australian grown produce (76%, +27%), produce they knew was fresher (56%, +8%) 

ALWAYS THE CHEAPEST (17%) 

Are more likely to: 

 be aged 35–44 years (29%, +8%) 

 shop in supermarkets (97%, +6%) 

 shop in supermarkets even if they had time to shop elsewhere (79%, +15%) 

 rate price as the most important thing they look for when buying fruit and vegetables (53%, 
+35%)  

 rate price of produce as the reason they shop where they do (mean=38.3, +18.6) 

 believe that “I always buy the cheapest option” as describing them most of the time (50%, 
+26%) 

 not pay any more to ensure their produce was ethically sourced (33%, +18%) 

 be slightly concerned by reports of farm workers being paid below minimum wage (15%, 
+4%) 

 unemployed (11%, +6%) 
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8. Choice model – would you buy the produce being 
offered? 

The study used discrete choice modelling to model the behaviour of consumers in different scenarios 

where ethically-produced fruit and vegetables were available. Discrete choice models (effectively 

marketing experiments) have become an essential tool to model individual behavior. The technique is 

often used in the social sciences, health economics, medical research, marketing research, transport 

research, and in many other disciplines. 

The choice modelling involved showing respondents three hypothetical scenarios and simply asking if 

they would buy the ethically sourced produce in each scenario. By varying the offers through a process of 

experimental design, we then modelled what drives choice. In this way we can determine likely future 

behaviour for the different mix of activity and communications. The predictive model is housed in an 

interactive tool allowing Fair Work Ombudsman users to pose ‘what if’ questions and receive a prediction 

of likely effectiveness and reach for the target audiences. 

The model used eleven attributes with six levels of each. The survey sample was n=1025 of the adult 

Australian community. 

 

The eleven different attributes each had six different levels. In each of the three ‘scenarios’ presented to 

respondents, only one level for each attribute was shown. The attributes tested and the various levels are 

shown in the table below. Cells highlighted in yellow indicate the base case that represents the current 

situation as closely as possible. This ‘base case’ is used for comparison purposes with alternative 

configurations.  

i nsti net an1eason -----------------------------------

Choice modelling 

The task 

The design 

Many possibilities 

Respondents were shown 3 hypothetical offers and 
simply asked if the combination of offer would make 
them buy the produce. By varying the offers through a 
process of experimental design, we then model what 
drives choice. 

The task on the next page details what respondents 
were shown and the choice they were asked to make. 

The design shows all the attributes of offers tested and, 
for each attribute, the different 'levels' that were used 
in the hypothetical offers. 

The choice model estimates the demand for every 
possibility from the design matrix. The 'base case' is just 
one of these, as is the 'optimal solution' 

• • • 
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Table 3 Attributes and attribute levels shown in the choice model 

 

 

For each scenario respondents were asked: In this scenario would you buy the produce being offered?  

The design outlined above meant that there were multiple different ways in which information could be 

communicated and made available. The model makes a prediction of the likely effectiveness for each of 

them. The model can answer many questions including which combinations will engage the most people 

and which elements will have the greatest impact. 

The report details a couple of these combinations. As an example the choice model results indicate that 

with quality looking produce, education, signage and no price increase, 97% of people would choose to 

purchase the ethically sourced produce. Without these factors only 27% were likely to choose to buy 

ethically sourced fresh produce. 

Key drivers of choice  
The key driver of choice (i.e. the factor are most important in encouraging people to purchase ethically 

sourced fruit and vegetables) was information about the pay and conditions of some farm workers and 

education about the harvest trail and how fruit and vegetable prices are determined, particularly by 

supermarkets.  

i nsti net an1eason ---------------------------------------------------------

- L•v•l 1 

1. The produce The produce looks OK 

2. Shoppln1 location Supermarket 

3. Distance ftom 
whoro you do most of Where you usually shop 
your shoppinc 

4, Sien on produce: 
Australian Grown 

S, Sien on produce: 
Locally Grown 

6. Sien on produce: 
Orcanlcally Grown 

7. Sien on produce: 
Grown under fair 

wac• and wortdnc 
conditions 

8. Sien on produce 
showlnc namt and 
location offum 

9. Price 

10. Information 

about conditions for 
some farm wort<:ers 

11. Thu• is an 
advertlument 
ayinc ... 

Yes 

Yes 

Yes 

Yes 

Yes 

The produce is the 
cheapest available 

Media attention given to 
low prices paid to fa rmers 

Be fair to our farmors 

L•v•I 2 

The produce looks fresh 
and of good quality 

Green grocer 

Close to where you usually 
shop 

No 

No 

No 

No 

No 

The produce is Sc per kg 
more than the cheapest 

Media attention gWen to 
low wages and poor 
working conditions of 
some farm workers 

Every worker deserves a 
fair wage 

L•v•I 3 

The produce looks 
Irregularly shaped but 
otherwise fresh 

Farmers' Market from a 
grower 

About 5 minutes away 
from where you usually 
shop 

The produce is 10c per kg 
more than the cheapest 

Information at shop saying 
produce which has been 
harvested by workers with 
fair wages and working 
conditions Is signed as 
such 

fair wages starts with us 

• • • 

L•v•l 4 

The produce doesn' t look 
very fresh 

Specialty produce shop 

About 10 min utesaway 
from where you usually 
shop 

The produce is lSc per kg 
more than the cheapest 

Website where fa rmers 
found by FWO to have not 
paid fair wages/conditions 
are 'outed' 

l1m fair, are you? 

L•v•l 5 

Health food/organic shop 

About 15 minutes away 
from where you usually 
shop 

The produce is 20c per kg 
more than the cheapest 

Education on how prices 
are determined at the 
shop level 

No advertising messages 

L•v•l 6 

Produce market (not a 
farmers' market) 

About 20 minutes away 
from where you usually 
shop 

The produce is 30c per kg 
more than the cheapest 

No information 

1080

1080
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While knowing and understanding farm worker conditions and how prices are determined would be the 

major influence on a person’s decision to buy, this was followed by promotional messages and the 

location of the shop. Price was sixth most influential motivation when information, messages, location, 

quality of produce and being locally grown are taken into account. The top five drivers of choice are 

shown in the image below, along with their power in influencing choice. 

Image 1 Key drivers of choice 

 

The figure below shows the power of each of the attributes tested. Signage for Australian grown is very 

low but the qualitative research suggests this is because people presume that their fresh produce is 

Australian grown unless signed otherwise.  

Figure 21 

 

 

i nsti net an1eason ------------------------------------------------

8'6 

25% 

20% 

15% 

10% 

5% 

0% 

• Information about conditions for some farm workers -
Education on how prices are determined at the shop level 

• Shopping location - Supermarket 

• Produce - Produce looks fresh and of good qual ity 

• Sign on produce: Locally grown 

22% 

10. 11. 2. Loca t ion 1. Produce 5. Sign: 9. Price 
Information Messages Local ly 

grown 

• • • 

6. Sign: 
Organically 

grown 

7. Sign: 4. Sign: 3. Distance 8. Sign: 
Grown Australian Name and 

under fair Grown address of 
wage and farm 
working 

conditions 

1081

1081



34 

The figure below shows the impact of the different information and education approaches. 

Understanding how prices are determined had the most power to influence choice. The qualitative 

research suggests that this education encompasses the whole harvest trail, ending with the price of the 

retailer. This also suggests that people’s desire to understand why they are paying what they pay and how 

fair that is along the supply chain is a reflection of their need to be in the driver’s seat and make informed 

decisions. Of interest also is that consumers believe media attention about the low prices received by 

farmers would have slightly more influence on them than media attention about low wages and poor 

conditions of some farm workers. 

Figure 22 The influence of information and education 

 

The figure below shows the strength of various promotional messages. These were included to test 

sentiment rather than the effectiveness of actual taglines. Of note here is that ‘Fair wages start with us’ is 

only just behind the message about being fair to farmers.   

Figure 23 Promotional messages 

 

i nsti net an1eason ---------------------------------------------------------

35.0 

30.0 

25.0 

20.0 

15.0 

10.0 

5.0 

0.0 

Share 
% 

Share 

% 

31.7 

23.7 

0.0 

No information Media at tention given Media attention given Information at shop Website where Education on how 

25.0 

20.0 

15.0 

10.0 

5.0 

0.0 

to low prices paid t o 
farmers 

to low wage s and 
poor working 

conditions of some 

farm workers 

23.3 

saying produce which farmers found by prices are determined 
has been harvested FWO to have not paid at the shop level 
by workers with fair fair wages/ conditions 
wages and working 

conditions is signed as 
such 

are 'outed' 

22.8 

No advertising messages Be fair to our farmers Every worker deserves a Fair wages starts with us 
fair wage 

I'm fair, are you ? 

• • • 
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The figure below illustrates how support for purchasing fresh fruit and vegetables falls as prices increase. 

This is a very typical pricing pattern.  

 

 

 

  

-6.0% 

Share -8.0% 
% 

-10.0% 

-12.0% 

-14.0% 

-16.0% 

• • • 
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9. Conclusions and recommendations 

Retailers - responding to their customers 

• Prices are a constant topic of conversation among vendors and retailers, with all claiming that 

their customers wanted the cheapest produce possible. This in itself is not different from other 

purchasing environments. 

• What does make it different is that supermarkets, with their significant market share, are able to 

offer produce at lower prices than other vendors. Even farmers selling at markets say that 

supermarket prices are sometimes lower than what they think is a reasonable return on their 

investment. Greengrocers and independent stores say they often can’t buy for the prices 

supermarkets sell for.  

• Supermarkets regularly survey their customers and have sales data that allows them to accurately 

predict the price points at which sales will decline, i.e. the highest price people are prepared to 

pay. They will sometimes choose to lose money to keep prices below the ‘tipping point’. Other 

retailers say they can’t afford to take such losses very often.  

• Supermarkets balance their brand attributes of cheap prices and convenience with other brand 

attributes—usually freshness, range and variety, and reliability.  

• For other retailers the balance is between their unique selling proposition (USP) and supermarket 

prices—how much over supermarket prices will customers pay for the USP? USPs are usually 

around freshness, locally-produced or Australian-produced, a relationship with the farmer and 

sometimes convenience such as home delivery. 

Consumers - what they look for 

• Almost all customers are price sensitive, whether because of their budget or because they don’t 

want to be ‘taken advantage of’. Respondents rated price second or third in what they looked for, 

behind freshness and sometimes convenience. 

• Most people believe that where they shop—supermarket, greengrocer, farmer market or other—

gives them the best price or at the very least, the best price for good quality. 

• Some people argue that the supermarket is cheapest and has a high turnover of produce making 

it fresher; some believe the greengrocer is just as cheap and the produce is local and freshest; and 

others believe the farmers market gives them the cheapest and freshest (cutting out the 

middleman). 

• No-one was prepared to buy produce that was of inferior quality or freshness in exchange for 

cheaper prices. 

I 
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• Despite claims of price and freshness, convenience is a significant determinant of where people 

shop. Supermarkets are generally most convenient because people go there for other products; 

greengrocers are convenient when located in a shopping centre that the consumer uses. Farmers 

markets, while less convenient in terms of location and access, are often seen in the context of a 

social outing and convenient in that context. For others, convenience was about a delivery 

service.  

Consumers - what they know about farm workers 

• There was a widely-held assumption that Australia has laws in place to ensure every worker has 

fair conditions and is paid at least the minimum wage. That some might not have fair pay or 

conditions was a surprise to many. 

• Farmers market vendors interviewed claimed that no-one had ever asked them about them about 

wages and conditions on the farm, but had asked about the location of the farm, pest 

management (particularly for organic producers), weather conditions, seasonality and availability. 

• Greengrocers and independent stores claimed that people asked about whether produce was 

locally-grown or Australian-grown, and in some cases organic. No-one asked about the farms or 

conditions on the farms.  

• Most people were in favour of minimum wage and fair working conditions being enforced on 

farmers; however, attitudes vary as to whose responsibility it was—government, farmers or 

supermarkets. 

• People living in regional Australia, however, were more likely to believe that wages and 

conditions were a matter between the farmer and the worker. 

• For most people, knowing that produce had been harvested by people not paid a fair wage or 

given fair working conditions was reason to avoid the produce if a reasonable alternative was 

available.  

Consumers - Understanding the issues 

• Generally speaking, people are prepared to support fair pay and conditions but they need to 

understand more about the issues at play, particularly how prices are set and the role of 

supermarkets in particular. 

• While people are likely to avoid buying produce harvested by workers with unfair pay and/or 

conditions, they will only do so if it’s easy for them to know, trust the information, and 

alternatives are readily available.    

I 
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Recommendations - for increasing engagement in ethical 

sourcing 

Educate 

The public needs information and education about the harvest trail and how prices are set. They suspect 

but need more information about the role and power of supermarkets in this process. 

Provide a vocabulary 

At present, the community does not have the language to talk about these issues. ‘Ethical sourcing’ or 

‘domestic fairtrade’ or similar terms need to be introduced and clearly contextualised through education 

and public discussion. 

Marketing opportunity 

Promoting produce for sale as having been ethically sourced could be a marketing opportunity (or unique 

selling point) at this early stage.  

If the concept of ethical sourcing becomes understood and appreciated, not being able to demonstrate 

ethical sourcing will detract from a vendor’s branding over time.   

Build trust 

There will need to a system to identify that produce has been ethically sourced. Suggestions include 

stickers on fruit and veg and boxes stamped as verified. A verification system would require independent 

auditing and while supermarkets could afford this, other retailers are unlikely to be able to. 

i nsti net an1eason ----------------------------------------

How would I know? 

People indicated that 
they would respond to 
signage. 
The choice model 
suggests however that 
knowing more about the 
supply cha in and pricing 
structures is more 
important. 
People are unlikely to 
look up information on a 
website to find out the 
detai ls or how produce 
has been sourced. 

Do I trust the 
information? 

Trust in providing accu rate 
information about ethical 
sourcing was highest in farmers 
and growers (65%) and lowest in 
supermarkets (29%). 
Greengrocers were ranked 
trustworthy behind farmers and 
growers at 49%. Women were 
more likely to t rust fa rmers 
markets, 35-54 year o lds and 
regiona l people the greengrocer, 
and metro people the 
supermarket. Trust in 
supermarkets would l ikely 
increase in ethical sou rcing was 
advertised. 

• • • 

The alternative must be 
convenient 

People wil l only choose the 
ethically sou rced produce if it is 
equally convenient i.e. within the 
same shopping centre. 
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Appendix 1 – sample profiles 
 

 

i nsti net an1eason ------------------------------------------------

Online sample structure/profile - unweighted 

Role in shopping for fruit and vegetables 

I Total Sample 

The main fresh fruit and vegetables shopper in your 
household 

One of the fresh fruit and vegetab les shoppers in your 
household 

Do not shop for fresh fruit and vegetables 

Don't know 

Percentage of fresh fruit and vegetables shopping they 
do 

I Total Sample 

Less than 10% 

Between 10% and 24% 

Between 25% and 49% 

Between 50% and 74% 

75% or more 

Don't know 

---1025 100 I 
773 75 

252 25 

0 0 

0 0 

•• 252 100 I 
8 3 

40 16 

66 26 

102 40 

34 13 

2 1 

• • • 

Highest level of education 

I Total Sample 

No forma l schooling 

Primary schoo l 

Secondary school 

Technica l schoo l, commercial co llege or 
TAFE 
University degree or dip loma 
(undergraduate) 

Postgraduate degree or diploma 

Other 

Employment 

I Total Sample 

Employed full t ime 

Employed part time 

Retired or Pensioner 

Home duties 

School or secondary student 

TAFE or university student 

Unemployed 

Other 

Prefer not to say 

--1025 100 I 
3 0 

7 1 

286 28 

247 24 

332 32 

141 14 

9 1 --1025 100 I 
350 34 

191 19 

241 24 

95 9 

4 0 

43 4 

59 6 

36 4 

6 1 
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i nsti net an1eason ------------------------------------------------

Main residence .... --1 Total Sample 1025 100 I I Total Sample 1025 100 I _____________________ _, ______________________ .. ____ . ____ _ 
Sydney 184 18 

Other New South Wa les 116 11 

Melbourne 182 18 

Other Victoria 59 6 

Brisba ne 95 9 

Other Queensland 96 9 

Adelaide 61 6 

Other South Australia 24 2 

Perth 82 8 

Other Western Australia 34 3 

Hobart 14 1 

Other Tasmania 17 2 

Canberra/ACT 31 3 

Darwin 21 2 

Other Northern Terri tory 9 1 

Gender .... 
Total Sample 1025 100 

Male ! 513 50 

Female 1 512 50 

Children under 10 living in household .... 
Total Sample 1025 

Yes 246 

No 779 

100 

24 

76 

• • • 

Metropolitan 

Regiona l t own or city 

Farming community 

Remote 

Other 

623 

344 

37 

14 

7 

61 

34 

4 

1 

1 

--1025 100 

17 or under 0 0 

18 -24 years 84 8 

25 -34 years 158 15 

35 -44 years 229 22 

45 - 54 years 178 17 

55 -64 years 191 19 

65 years or over 185 18 

Prefer not to say 0 0 

Aboriginal or Torres Strait Islander --Total Sample 

Yes j 
No i 

Aboriginal or Torres Strait Islander 

Total Sample 

Yes 

No, English only 

1025 100 

27 3 

998 97 

--1025 

131 

894 

100 

13 

87 
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i nsti net an1eason ----------------------------------------------

Intercept sample structure/profile 

Main residence 

I Total Sample 

How many people in household 

Total Sample 

.... 
280 

Sydney 1 42 

Sydney 2 29 

Gosford 11 

Tuggerah 31 

lndooroopi lly 45 

Cleveland 52 

Bu rleigh Heads 36 

Morayfield 33 -
One 

Two 

Three 

Four 

Five 

Six 

More 

280 

65 

124 

30 

37 

15 

2 

7 

100 I 
15 

10 

4 

11 

16 

19 

13 

12 

23 

44 

11 

13 

5 

1 

3 

• • • 

Gender 

Total Sample 

17or under 

18 -24 years 

25 -34 years 

35 -49 years 

50 - 64 years 

65 years or over 

Prefer not to say 

.. •.• 
280 100 

Male ; 99 35 

Fema le ! 181 65 

--280 100 

1 0 

19 7 

29 10 

47 17 

66 24 

117 42 

1 0 
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Appendix 2 – combined transcripts 
Transcripts have been abridged and combined to ensure the privacy and anonymity of those 

interviewed. 

Supermarkets 

 We have guidelines we follow for ethical sourcing and also guidelines on how to evaluate. 

We make sure all suppliers are audited and evaluated and put into three categories. We 

work closely with those in the bottom category to bring them up to the next category.   

 Most farms we deal with use labour suppliers. 

 There’s so much labelling these days – RSPCA approved, free range etc – consumers don’t 

pay a lot of attention. How much is just ticking the box? 

 Price is the most important thing (many customers are just getting by), but ethical sourcing 

is becoming the minimum standard. Ethical sourcing isn’t consumer-driven, it’s more about 

the brand’s fear of being exposed for buying from sub-standard farms. 

 We do 2500 surveys a week with our consumers. We know what they want and how much 

they’ll pay. 

 Australian-grown is most important, e.g. recent issue with frozen berries and hepatitis 

emphasised the importance of local. The priorities are affordability and quality. 

 When 4 Corners did a story on labour on farms, we received 10 phone calls about it. When 

the berry incident happened, we received thousands of calls. Consumers care when it affects 

them. 

 Customers pay for quality – if it looks good and fresh 

 Based on our customer research, 40% of customers identify as ‘sustainability enthusiasts’ 

but this relates more to environmental sustainability 

 We hear about consumer sentiment via reactions to media coverage of fashion labour, e.g. 

Rana Plaza and Bangladeshi workers.  

 We don’t think that the average consumer is ‘sophisticated’ in thinking about labour 

practices and conditions. Consumers take it as a given that everything is picked in decent 

conditions and workers treated fairly 

 Research has found that globally, treatment of workers appears on list of customer 

concerns, but not in Australia. 

 Price of produce is driven by supply and market forces, e.g. prices set by supermarkets 

 We have systems to monitor supply chain – it is part of the brand. We take a collaborative 

approach and see auditing as a punitive approach. We want the opportunity to say we 

understand there can be issues and we want to help you get it right - we believe our 

customers should rest assured that anything purchased from our stores is ethical to the 

extent that workers are paid fairly 

I 
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 [Company] is expanding its food halls but fresh produce is a relatively small part of this. Their 

buyers go to the markets each morning to buy for the four food halls. Shoppers go to DJs for 

specialty products and having fresh produce available is almost like a bonus convenience 

 As awareness increases about food supply chains, consumers are realising there may be 

misconceptions about and assumptions about labour on farms, but this is driven and hidden 

by the duopoly. 

 A label would be interesting, but there are so many labels, and so many are misleading. 

Consumers already deal with too many labels, perhaps there is another way, like an app or 

accreditation process. But it would have to be credible – how will you ensure consumers 

know the details behind it? Maybe a code of conduct, signatory to an agreement, etc 

 For a lot of customers, knowing the sustainability behind the process is a cherry on top. If 

you have two products exactly the same, and one is pricier, consumers will choose the cheap 

option 

 There seems to have been a lot of back and forth about taking action on this topic but no 

one is taking the lead. 

 

Farmers’ markets 

Farmers’ markets as we know them began in Victoria in 1999 following a similar model gaining popularity 

in the USA. There are now at least 180 ‘genuine’ farmers markets around Australia and more ‘less’ 

genuine. To be genuine the market has to have predominantly genuine, local farmers and their family 

selling their own produce. They know they can’t do a lot about ‘back-selling’ but do what they can. 

The original motivation for farmers’ markets was about that link between the farmer and the consumer 

without the middle-man. In the 2000s the markets got a boost from the national conversation around 

climate change, food miles and environmental footprints.  

At present the AFMA estimates 14% of fresh and vegetable consumers shop in farmers’ markets. They see 

a lot of potential for growth and point to the supermarkets that have changed their displays to look more 

‘farm-like’.  

An inhibitor to growth is the need for more producers. But as the next generation takes over this might 

change. There also need to be changes in many local government regulations to accommodate such 

growth and consumer expectations. Another issue is that the time it takes for farmers to attend markets 

is time taken away from the farm and producing the food. 

Farmers markets are gradually becoming more professional with farmers beginning to understand 

marketing and how to stand out from the others. 

Consumers are beginning to understand seasonality and more people are learning not to expect to get 

anything and everything from the market. This has been a slow process. In general people expect to pay 

similar prices to what the pay in supermarkets and will pay more for organics or after floods (because the 

farmer talks to them about how it affected the farm). People expect honest pricing and weights, no or 

limited packaging, and fresh produce that is what it says it is.   
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Would consumers respond to knowing whether or not a farm paid fair wages? They might if they were 

told about it but it isn’t something they seem to think about or ever ask about. Committed shoppers are 

issue-alert and any sign would start a discussion between farmers and consumers. The AAFM ran a 

successful Boots for Change campaign (with very little funding) which was supported by around half of 

their markets.  

Who or what drives the price of fresh fruit and vegetables? Farmers set the price in the farmers’ markets 

but the supermarkets drive the prices overall.  

 

I’ve had to change the things I farm to be more competitive. I grow a whole mix of certified organic vegies 

with  the main crops being garlic and tomatoes. I also grow herbs, berries and stone fruit, as well as 

organic certified seedlings. 

I choose to sell at the farmers’ market to cut out the middle man. Basically my farm is too small to 

wholesale, and I would only get a minimum return for my produce, whereas I can make a good living 

selling direct at the markets. Quite frankly the organic foodstore can’t sell it at that price. I also sell to 30 

restaurants and cafes as well as caterers and organic food stores. 

Prices can vary depending on where you sell. For my garlic I get as much money if I sell it to a store as I do 

to sell directly to my customers at market. But when it comes to tomatoes in the wholesale market, I’d be 

lucky to get $4 a kilo and I can sell them at farmer’s markets for $9 to $11. 

If I sell my herbs, I get twice as much money than if I went wholesale. It depends on the arrangements 

and relationships. I sell to a local green grocer and the owner gives me wholesale price. Because I grow a 

lot of herbs, I can sell it to them cheaper so if I sell 150 bunches it still works out.  

We also exchange goods between us. For example, [x] is warmer than where I am so we are growing 

different things during the same season. I supply him with produce and then he would exchange back for 

things I don’t grow, rather than invoicing each other. But we still sell the product so we can meet demand.  

I basically double my prices by selling direct. The way the wholesale market operates means if I took a ton 

of tomatoes to them on a Monday I won’t find out until Wednesday how much they’re worth. It’s risky. 

The wholesaler will give me a rough indication of what they are worth but if lots of organic farmers flood 

the market, the price goes down. If there is a shortage, you can make good money but my set up is small 

so I hedge my bets by growing a huge variety because some crops will fail due to weather. 

I’m not selling more expensively than supermarkets. I keep prices low even though my produce is organic 

because if I charged what [city] farmers’ markets charged, my locals couldn’t afford it and it would defeat 

the purpose of being there. I want to sell everything on a Sunday, not take half of it home unsold. [City] 

people say its dirt cheap because the cost of organic produce in the city is expensive. Organic garlic there 

is around $70 a kilo and I’m selling mine for $30 a kilo. 

Prices haven’t changed much over the last 10 years but I hope and think I’ve got better at doing it. I 

charge restaurants the same price I always have and I haven’t increased my prices in 5 years. They need 

to make a living too and I was a chef for many years and know both sides of that coin. Restaurants can’t 

keep putting prices up so you need to find a happy medium. 

Everything goes up, particularly seeds. I’m lucky I’m on solar because electricity is a real issue, so my costs 

there have not gone up much and I don’t use my van much because I’m selling and delivering locally. My 
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bore pumps also run off solar. Like I said, I do find when I order seed it goes up by 5-10% each year and 

ditto packaging.   

In terms of labour, I have a friend who comes in and he invoices as a sub-contractor but most of it I do 

myself. I pay him $20 an hour but I think $17 is the farm workers rate. 

Wages would be the real killer because of the risk of what I’m doing. I can’t employ people full-time. One 

of the other organic businesses around here employs around 30 people, and if the weather doesn’t 

comply he still has to pay his workers. Some I know have full timers who work full time and then local 

people who help seasonally. And if there’s a lot of weeding they will get crews of Vietnamese people but 

they use a contractor for that. They get picked up and catered for and might pick 4 hectares of 

strawberries. But if my mate had had to use locals, he would have gone broke. They are not quick enough. 

I do put prices up a bit sometimes but only if I have to. I try to get better at what I do and more efficiently 

and swallow some of the price increase by doing it quicker. 

I have a friend who is one of the biggest organic businesses in [state] and I’m one of the smallest but 

weather is one of the biggest issues when it comes to the business and labour costs. I go out there and 

they are loading up organics to take to [city] and I’m buying two bags for the market. I have one person 

and he’s got 30. It’s very stressful when you are subject to the weather. You still have to pay them. 

There’s a shift in this industry. A lot of people are still using woofers, (workers on organic farms) and 

there’s a lot of controversy about the tax and visa changes. My mate relies 100% on them. He houses, 

feeds and pays them for 30 hours a week. The organic industry is a very individual thing. Whereas a sheep 

farmer will have just one way of doing things, we all have very different business models. I’m in it to earn 

an income but the money isn’t the main reason. It’s the amazement of growth. 

 

My farm is just 7 hectares (about 17 acres). I do most of the work myself with the help of the exptended 

family. Selling at farmers’ markets and at our road-side stall is the only way we can make the farm pay. I 

think I’m about the only farm left in this area now. Most agents only want to buy from Queensland (long 

warm season) or further south so we’re of little interest to them. But even if they were interested in my 

farm I couldn’t live on the prices they pay. There seems to be a lot of corruption – they’re only meant to 

take 15% but they take more – they just lie to you about what they can sell it on for. It was much more 

honest in the 1980s but much has changed since then. 

The large producers are putting the little guys out of business. They can afford to sell cheaper to the 

agents because of volume. 

People want fresh fruit and vegetables, some will pay more for it but not everyone. There’s a big 

difference between the road stall and the market. At the road stall people expect a real bargain and are 

sensitive to any price rise. At the market they just expect to pay similar to what they’d pay at a 

supermarket but know that the produce is fresh and will last longer. 

At the market, position is everything. If you’re at the end of a line of producers you may as well go home. 

You have to be careful about the markets. I go to those that are genuine farmers’ markets – there are lots 

around that that aren’t and the produce isn’t necessarily fresh. It gives genuine growers a bad name. I 

heavily promote our local angle – I have a Facebook page and really work on the personal relationship 

with people. 
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No-one likes to waste food or money and buying local is one way to do this. If you buy fresh your produce 

lasts a lot longer and that’s a saving. People are starting to realise this but for many money is still the 

driver.   

The cost of producing the food has increased but not necessarily the prices – or certainly  not to the same 

degree - and I’ve had to change my business model to make the same money I used to. 

Tolerance towards seasonality is increasing but isn’t always great. There’s still people who are annoyed 

with you if you don’t have the produce they want, especially if you had it last week. 

The real markets actually come and check out your farm so they can be sure you are a genuine local 

grower.  

My mother makes pickles and chutney and jams etc to extend our range, especially for the road-side stall. 

We get good prices for these – people are prepared to pay much more than supermarket prices for these. 

 

I think consumers care about where their food comes from – it’s the main reason I can do what I do. And 

you can have that connection with the people who buy from you. Most of my customers wouldn’t go near 

a supermarket for fruit and vegetables unless they had to. They prefer to buy from independents and a 

high % of my buyers have also been to the farm. Same with the local restaurants - there is a strong local 

grown, local produce trend. When I started off it was a bit hard going to get people to use my produce but 

now they see the advantages – it’s local, picked in the morning and on their kitchen bench in 3 hours plus 

it keeps longer because it’s super fresh. Now I’m inundated - they want to buy my stuff so I can be 

selective. I have four businesses in [towns] who travel to pick up from the farm.  

I think my customers like to buy local. Great majority though are still ‘sheep’ – I’m on the fringe, the size 

of my farm and output is enough for the people who appreciate it. At the market I can say the food has 

travelled just 10km. I have a number of regulars and also sell food boxes and they get it 30% cheaper but 

it’s my choice of what goes in for that $35.    

People like to have some association with me and the farm. Some people don’t care but at the Sunday 

market, 80% of my trade is with regulars who I know by name. I don’t have to do a whole spiel when they 

come. They know what I charge and what I get for it. It is highly competitive but the produce is good so 

they come back. 

I would think they care about fair pay and conditions because most of my customers are all lefties. Could I 

promote this as a marketing advantage? In a small community definitely. Adrian’s been helping me for 5 

years and if conditions were bad he wouldn’t have hung around. You have to look after people—that’s my 

approach. Staff turnover is the biggest poison.  

What do people care about? That it’s fresh, and looks decent. The other thing that really matters is that 

you are there consistently unlike some stall holders who if they don’t like the weather they don’t come - 

but if people come in and you aren’t there they say ‘stuff it’ I’ll go to the green grocers. 

Good shape? Unblemished? Organic? Locally grown? Farm workers’ conditions? All these factors are 

important – and also you have to make people laugh because at a market, it’s personal. It’s a shopping 

experience, you get to know your customers and vice versa. Some spend big and some small but it’s a 

social thing as well, it’s not like a shopping centre. 
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What drives the price of fresh fruit and vegetables? Supply and demand drives it to a degree but the 

supermarkets are key drivers because they are a duopoly in this country. They lock farmers into certain 

prices so they have control. They might pay $1 kilo for carrots and I’ll sell mine at market $2.50. They have 

80% of the food retail market which is shocking. Wholesales drive the price but again that’s supply and 

demand. The main thing is the weather – and the consumers to a degree. I’m on the front line selling my 

goods so the prices work themselves out. If you hit them too hard they can’t afford your prices, you find a 

medium because you want them to get good value. Someone asked me how I do prices and its testing the 

market really. You might sell beetroot at $5 a bunch but you are better off selling a bunch half the size for 

$3 because it’s too much for people and they can’t use it all. 

 

 

We have been in business since 1995 and grow vegetables of all sorts including beetroots, carrots, 

silverbeet, fennel celeriac, cauliflowers, potatos, bok choy, brocolli, brussel sprouts etc. There are a 

number of reasons I sell at the farmers’ market. Firstly you get your cash straight away whereas if you go 

through a wholesaler you can wait 4-6 weeks to get your money. You also get a real price instead of a 

wholesale price and you also get to deal direct with the public so you know what they want, what they 

don’t want as well as getting feedback on your produce and how good it is.   

We do supply a catering company occasionally, particularly things like heirloom or coloured carrots and 

beetroots. We don’t bother with restaurants because it’s a pain in the bum and its more work and effort 

than what we get out of it. We also supply each weekend to one of the local attractions cafés, the chef 

comes through on the weekend and buys direct from our farm and we also supply a big order once a 

month to a provedore in [town]. As far as the different Farmers markets go we cover [12 towns].  

We did start discussions with a local greengrocer and IGA but that fell through although I’m not sure why. 

The prices are much better for us at the markets. Wholesalers will give you half the price. In some cases 

that’s not true - like cabbages at the moment our price is the same as retail and wholesale - but 

essentially we can make double by selling our own produce at farmers’ markets. The price I charge is 

about the same as supermarkets but my produce is organic and that’s a big incentive for people. Time and 

time again people say it’s so fresh and keeps much longer than the supermarkets.  

We’ve been doing farmers’ markets for 8 years now and our prices have stayed the same for most of that 

time. However we did put up prices a bit in the last year because we had to. Wages have been going up 

every year and that’s now starting to bite into our bottom line. And other costs like fuel, electricity, 

fertilizer, water and seeds have all gone up. Our labour costs depend on the time of the year and that’s a 

given expense that always goes up, particularly components like Worksafe costs and superannuation.   

Fuel is another one. Diesel has being going up and down for a bit and electricity is also going up. My 

fertilizer has been same price for 5 years but I reckon that will go up. I was looking at another organic 

fertilizer and it’s a bit dearer than what I’ve been getting but it’s probably reflecting the real price. The 

price of water has been pretty stable for the last year but again I’m expecting we will probably have a hike 

soon due. Seed depends on the variety as some seeds are more expensive than others. Sometimes I got a 

bargain like I did recently. The seed guy was having an end of financial year sale so I got discounts. 
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We have had to pass costs on, and it’s why we have recently put our prices up. Having said that we have 

had no negative feedback. If anything people are saying it’s still too cheap. I don’t want to go ballistic on 

prices because it will turn customers away so it’s better to do in on an incremental basis each year until 

we are on par.   

[Re labour costs] I tend to watch my fellows now and look to see if I can cut a day if there is no work 

available for them. Every day I monitor them to make sure there are jobs for them for the full day rather 

than half days. Otherwise I find that if it’s a half-day they will try and stretch it out to a full day’s work, 

especially my casuals. So it’s really managing time and work to maximise full time labour.  

We were going through [labour contractor] and have gone through around 10-15 people. I have a couple 

that are okay but they aren’t flash. I use to advertise but then your phone runs hot so I don’t do that now 

and the problem is too many people don’t want to work, they just want me to sign their paper for the 

dole. I told them I don’t do that. They either work or they go. 

Sometimes I employ 5 people who work 2-3 days a week and other days it will be 2 people working. All up 

on average we have 3-4 people employed as causals and two full time staff. At our busiest time, through 

summer and spring, we employ more so maybe we have a total of 7 people, and that can be up to 40 

hours a week. I don’t employ backpackers or woofers because those people are just out for a good time. 

It seems like a good idea to work on a farm but it is hard work and the novelty soon wears off. I know 

people who have had bad experience with them. I just employ people with a tax file number and who are 

residents of Australia as it’s much easier.  

I spoke to one of my mates who did piece rates and he said it wasn’t worth it so I pay an hourly rate. We 

pay the minimum wage which is $23 an hour I think - my wife knows the exact amount because she does 

the pays. Each 1 July it goes up another 50c so maybe now around $23.50 for casual and our full timers 

gets $24-25 plus super etc and we pay work cover.  

We pay the minimum wage and apart from that being fair, its means you have control over how they 

work and they are expected to work for a fair day’s pay. If you pay food and board, and I don’t believe in 

that, you have less ability to manage work requirements. 

Do you think consumers care about where the produce they buy comes from? Most definitely. I always get 

‘where do you grow this’, ‘is it organic,’ ‘does it come from your farm’ and if they know it does they buy 

more produce. Because we mainly do the farmers market, we find people are really hungry for knowledge 

about where their produce comes from – and that’s across the board including cheese and meat. They 

want to talk to the farmers directly. Do you think they prefer to buy local? Yes, they do and even in [city], 

[regional town] is local to them. They want to know where it comes and they also like to look after local 

farmers. 

Do you think they like to know where the farm is, or feel that they know something about you? Very much 

so. People are really switched on around the use of pesticides and want to know is it certified organic and 

to make sure there is no crap in it. They really want to know and they are looking at it while they are 

talking to you. You can’t pull the wool over people’s eyes. if I don’t sell something this week and bring it 

back the next week, the fresh produce always goes first so we try to pick per weekend because they are 

keen on freshness, that’s for sure. 

What about other things that happen on the farm? Do you think they care about who harvests their 

produce and whether these people are paid a fair wage and/or work under fair conditions? I don’t think 
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it’s on their radar. Usually people ask about how you produce such good food and want to know about 

soil nutrition but not a question you would get – i.e. wages.  

 

Promoting it could work but I think the most important thing is people want to know they are eating 

healthy food. They never ask about the workers or their conditions or pay, so I don’t know if that would 

be a great advantage. They’re interested in production but it’s more about freshness and quality than the 

employees and that sort of thing.  If you ask them the question they may be interested, they probably 

haven’t thought about it. I know I hadn’t.  

Freshness and how long the produce keeps and how it tastes is what the care about. That’s what they are 

eyeballing and that’s as far they go. They buy from us and it keeps for 3 weeks, they buy from 

supermarkets and it lasts 2 days.  

Who drives the prices? I’d say supermarkets drive the price as a whole but for me there’s a saying about 

price takers and price makers. I use to be a price taker and now I’m a price marker - I make my own price 

and you get a feel for it. If I put lettuce up a bit and customers get mental and won’t pay that price, you 

get the message. The big thing was when supermarkets were charging $5-6 for cauliflowers so I was able 

to sell them for $5 and sold as many as I could get. Supermarkets play a bit in this scenario - so if their 

prices go right up, people look elsewhere. With customers it’s a three-way thing, there’s me who sells 

direct, supermarkets that govern the whole industry and customers who make the ultimate choice. I think 

it’s a bit of everyone. 

 

 Have been a vendor here since it opened (1999). There are a lot more vendors now than 

before. I don’t think everyone here is a producer though 

 Farmers sell at farmers’ markets for a viable margin 

 Industrial output is not as high quality as what we can provide 

 There is a growth in farmers’ markets but a decline in farmer numbers – in this sense it is not 

sustainable. E.g. it’s not worthwhile to come all the way out to sell 3 boxes 

 50% of my customers want quality produce and a relationship with the farmer 

 Many are naturally suspicious that you are not really the farmer 

 Customers ask about seasonality and the produce 

 Customers want to pay 3rd world prices for 1st world produce – minimum wage is all I can 

afford to pay my workers 

 USA gets bigger subsidies, Aus gets 3% for diesel 

 Farms are businesses but very different – you buy land and can wait 3 months (beetroot) or 

3 years (e.g. orange) to get anything out of it 

 If I offer a customer two lettuces and one is cheaper than the other, they take the cheaper 

one. If the world was fair I would be charging $10  for a head of lettuce 

 I don’t think it ever crosses customers’ minds who picks their food. No one has ever asked 

me about this. They’ll ask about the vegetables themselves 

 People boycotted $1 milk for a while because they were rorting farmers but that blew over, 

because people just want their milk 
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 Prices depend on availability, quality, weather. I look at market prices and price accordingly 

 

 We’ve been here since it started. 

 Awareness of organic produce is growing 

 Authenticity (of organic) is important to our customers, and freshness, and quality, locally 

grown. We make sure we are honest with our customers about the produce 

 Our customers are ‘foodies’ and locals. They know our produce will last a lot longer than 

anything from supermarket, that’s why they keep coming back. 

 We think people care about their produce, we’ve seen our customer base grow and they 

keep coming back. It’s good for farmers to have that relationship with their customers 

 This market is pretty strict about who they let sell here – they check in on the farms, and the 

farmer has to attend at least twice a month 

 Customers ask what sprays we use, the taste, the colours of the produce 

 We wouldn’t be able to survive without Working Holiday Visa workers – Australians don’t 

want to do the work. Our WHV workers keep coming back to us because we treat them well 

 Customers haven’t asked about who picks the veg – I guess they assume we do it all?? We 

once showed a video about the farm, and had footage of workers, that was fascinating for 

our customers, we should do it again 

 Costs aren’t just in labour, it’s packaging and our sprays, which are organic too, and seeds, 

fuel, transport 

 Price driven by market, availability. On a good day I can sell an 8kg box of broccoli for $30, 

making a loss under that. Customers have no idea what it costs to produce their food, they 

think it comes up out of the ground and that’s it. 

 Some customers might think veg is cheaper from a farmers’ market because it’s ‘direct’, but 

supermarkets keep things in storage for years 

 Supermarkets are ruthless, I’ve heard stories about good produce being rejected. We don’t 

deal with supermarkets directly 

 A label might be a good idea if the info behind it is very clear – in terms of labour I have 

heard more horror stories from up north than anywhere around here 

 Not sure if customers would pay more – but we know they would pay for scarcity, e.g. 

bananas 

 If the label was in supermarkets it wouldn’t work, there is a growing distrust of them in this 

topic I think. But who will monitor farmers to ensure the label is always accurate 

 

 We’ve been here since the market started, I was born into the farm, it’s a family business.  

 This is a better way to sell direct, we can set our own prices, but we lose a whole day from 

the farm 

 I have one full time worker and it’s me my brother and my dad working on the farm, so we 

can sell at slightly lower prices than others here 
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 Farmers markets were more of a novelty a few years ago, now pretty normal. There are a lot 

around, maybe too many, so people lose some appreciation for what it really is 

 I sell here and send produce to main markets (city) (so partly wholesaler). 

 My customers are generally younger, and they ask questions about the produce like 

seasonality and about sizes and flavour 

 We’re here because we want to stay in the industry. A lot of supermarkets are sourcing from 

overseas more 

 Price looks at availability, time and cost taken to grow, weather, cost of seeds, transport, 

electricity 

 At my stall it’s 70% our own produce and the rest from other growers I know. 

 Not sure about a label, it’s just going to be extra work for us? I would hope customers would 

pay more, they just have no idea how much work goes into it. Once they know they might 

consider paying more 

 I used to sell to [wholesaler] but they are very arrogant to deal with, very picky about stock. I 

sell less to them now and go through an agent rather than direct. 

 In a day of 300 customers, maybe 3 or 4 will actually ask about the farm itself. 

 

Greengrocers 

Yes, we have grown quite a bit and part of that is we have increased our product range, it’s not only 

fruit and veg but also other grocery lines which include deli items such as cheese as well as pasta and 

condiments. It will potentially change when a new IGA opens sooner or later and there will be more 

competitors. At the moment, it’s just Coles here. Having said that, we have a good following. 

Who are your suppliers (farmers / wholesalers)? All of the above, and some general public bring in 

produce because we have quite a few local growers. Grocery wise, reps come in and show us what 

they have and if we like it we will put in the shop. As for our fruit and veg we have dealt with the 

same people for 27 years. We buy local where possible but mainly we draw on the wholesale market 

around [state], with the bulk of it from one wholesale market in [state]. 

What are your criteria in selecting a supplier? Quality and price, but it’s mainly about the quality. Do 

you pay a set price or is it negotiated with the farmer/wholesaler? It depends. Some things go up and 

down. For example salad mix stays same price all year round whereas cauliflower can go from $1 to 

$6 due to seasonality and scarcity, they plant with the full moon and harvested with the full moon. 

How has the price you pay for the product varied over the past 10 years? Has this been passed on to 

your buyers? If not, why not? Some things have. What I’ve noticed is bags of potatoes and carrots 

have reduced. People aren’t picking up more than 15 kilos from a physical perspective so while the 

price has stayed the same but the amounts in boxes has reduced. Same with apples. When we 

started 27 years ago a 20 kilo bag was $5, now you pay the same for less. I spoke to a farmer 

recently who said 50 years ago you could buy a new suit when you sold a bag of onions. Now it’s the 
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same price but everything is so expensive. So what he’s saying is that 70 years ago a farmer would 

grow 100 bags and 25 years ago 2000 bags, still getting the amount but he has produce more. 

We have to pass the cost on, if we pay $20 we have to sell it for more than that. 

We sell to restaurants, locals, wholesalers and the tourist trade. We have weekenders and people 

who come from Melbourne to shop with us. The profile doesn’t really change. If anything it’s 

increased but it’s about good quality and that quite a bit of what we buy is fresh and organic.  

 

We focus on providing friendliness, freshness, and mix of produce. We offer organics and variety as 

well as quality and plenty of local produce. It’s what people want. Coles here in Australia is called a 

supermarket, in America it’s a convenience store. And that’s the real point that sets us apart. People 

go to Coles for convenience, not quality. The farmer’s markets are competition because many of the 

sellers there are our suppliers and people know if they can’t get to the markets, they can still get 

their local produce from us. It’s a close relationship. 

I’d say, 50% would really care about food miles, other not so much.  

What we buy locally is pretty much all organic and there are no growers in this area that aren’t 

dealing with us. Food miles are big - people prefer it is grown here rather than miles away because 

they think it is fresher, and it is. 

I think they care about farm workers in a sense but it wouldn’t cross their minds that this was picked 

by a group of Asian pickers. It could be a selling point but I have never thought about it. The problem 

is I find that to get an Australian in to a paddock to harvest produce is really hard - 90% wouldn’t do 

it so hence they bring in families from overseas. It’s not about the wages or price, it’s that it is too 

hard. We are too lazy, we don’t want to work.  

If you were to promote the fact that you sourced produce only from farmers who paid minimum 

wage to their staff, do you think people would respond to this? Could it give you an edge over others? 

I reckon some people would like that factor. It could be a selling point in the mix.  

I think people think about most of those things (shape, unblemished etc) but I don’t think they pay 

much attention to farm worker conditions. We wouldn’t know who does the right thing anyway. One 

farm I know of in [State] employs a family to do their farm work but I think they pay a contractor and 

that head honcho pays the family. They may not be getting paid properly though because the agency 

who brings them over may not be paying them the right amount and may be just making money on 

the side. I think the farmers are doing the right thing, it’s the person who pays the workers you need 

to look at. 

The reason my prices go up is because of scarcity in market therefore I have to put my price up. But 

other things that cause that are weather, freak storms, we only import things when we haven’t got 

enough of ours. I haven’t been able to buy Australian oranges for 3 weeks now so have started 

importing. 
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Fresh box delivery  

 Fresh produce direct from farms we have relationships with, state-based to reduce amount 

of travel, only Aus produce used (fruit and veg). We have key relationships with supplier. 

Mutual approaching re farmers, some growers will approach us vice versa 

 Price depends on product. Dairy is a set price for example. Fruit and veg depend on market 

forces and seasonality and availability/yield. Really depends on product and market supplied 

to. 

 As retailer it is hard to compete with large supermarkets, we don’t even know how they are 

selling it for what they are selling for – buying power based on volume. We have a good idea 

of what it costs to grow product. Sometimes we are gobsmacked at prices, we are buying at 

higher price than supermarket is selling for. At the end of it there is still a baseline that 

needs to be met. E.g. strawberries - we were buying $1, supermarket was selling for $1. It’s 

difficult sometimes being a premium product and doing right by farmers. Sometimes there is 

a question mark about the supply chain. We are a bit more expensive but we make it up in 

different ways like through delivery. We try to balance that out but overall we will be more 

expensive, partly due to quality, higher standards. All hard to convey online.  

 We are proactive in trying to communicate our produce and we do get inquiries. We profile 

our farmers etc. Our customers tend to be a bit more than your regular grocery shopper - 

typically busy family double income, young kids to teens, time poor but want to do the right 

thing, higher income. 

 General population would just expect that it was fair wage, but also some would think it 

shouldn’t inflate prices. Aus consumer is a bit conditioned of what prices they want to pay 

because of the supermarket price wars, who is taking the hit? When a price is set and held in 

the market it’s hard and bad but it shouldn’t be taken out on us. We should be allowed to 

continue paying what we pay. Some would pay more like customers who shop with us or 

farmers markets. 

 Supermarkets set the prices on shelves, but other things that allow supermarkets = 

importation of product from countries with lower costs of doing business. Aus farmers are 

being squeezed on making a dollar. 

 If product can come from overseas for cheaper, then this causes issues in cost structure 

here.  

 There is going to be a point in time where we need to understand what the cost is to  

continue our ag industry, or it needs to move towards being specialist rather than 

commodity, or we need tariffs to help own industry. Ultimately wages are too high, 

especially sectors like farming esp. in what they are harvesting doesn’t stack up to what is 

being paid. 
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About the research 
A sociological investigation of illegal work in Australia 
The Howells 2010 Review of the Migration Amendment (Employer Sanctions) Act 2007 examined the 

effectiveness of criminal sanctions introduced in 2007 for businesses that employ illegal workers. It found 

these provisions ineffective as a deterrent, and recommended implementation of a three-tiered framework of 

sanctions, including warning notices, civil and criminal penalties. As part of its 2010-11 research and 

evaluation program, the Department of Immigration and Citizenship commissioned Hall & Partners | Open 

Mind to conduct a sociological investigation of illegal workers and their employers to identify the 

psychological, situational and behavioural drivers that facilitate illegal work, leading to recommendations of 

how to improve its management under the new framework. An examination of the perceptions, behaviours 

and experiences of the Australian community towards non-citizens working illegally was included as part of 

this research. 

The methodology for this project was qualitative in nature, involving a small number of individuals from the 

target audiences. As such, the information contained in this final report should not be used to make inferences 

about populations or the prevalence of particular findings. 

Key messages 
The study identifies two important dimensions for understanding the attitudes and motivations of illegal 

workers: personal agency and intention to work illegally prior to entering Australia. It also proposes two 

dimensions for differentiating those who employ illegally: awareness of the legislation regarding illegal work 

and compliance with this legislation. 

As noted in the academic literature, family, community and ethnic networks facilitate connections to illegal 

employment for many entering Australia. This research also highlights the importance of online networks such 

as job search websites. As well as their role in facilitating illegal work, networks are also revealed as a 

potential setting for disrupting these opportunities or discouraging potential workers from accepting illegal 

employment. This is posited as a more effective intervention than targeting illegal workers directly.  

With the introduction of new employer sanctions for breaching the Migration Act, this research provides timely 

insight into the motivations and barriers, for both workers and their employers, relating to work that 

contravenes visa conditions.  

 

Policy Innovation, Research and Evaluation Unit  
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1. EXECUTIVE SUMMARY 

The following report presents the results of 12 groups and 20 depth interviews with a range of 

illegal workers, stakeholders, employers and members of the general public. While this is a 

relatively modest qualitative sample for a topic as complex as this one, our findings also take 

into account three additional relevant studies conducted by HPOM for the Department over the 

past two years: amongst illegal workers on an enforcement pathway (Removals and Returns 

Project, 2011), foreign students (Intentions of International Students Affected by Changes to the 

General Skilled Migration (GSM) program, 2011) and a recent study amongst employers 

employing/at risk of employing illegal workers (Engagement Strategies Associated  with Deterring 

Illegal Workers, 2012). The current study took a wider perspective and has allowed us to bring to 

life the experience of different players contributing to illegal work in Australia. 

The following summarises key findings and insight from the three target audiences of illegal 

workers themselves, their employers, and the general public. 

There  appear  to  be  four  key  themes  underlying  the  diverse  experiences  of  illegal  work 

described in this study. Namely: 

 The importance of personal agency and intention on travelling to Australia, with 

respect to undertaking illegal work. 

 The importance of networks, both in understanding connections to, but also ways to 

disrupt illegal work. 

 A common community framing of the conversation about illegal work to focus on 

the negative consequences. 

 Confirming  the  employer  segmentation  developed  for  the  Department  with  

respect  to motivations for and circumstances surrounding illegal work. 

PERSONAL AGENCY AND INTENTIONS 

The study has highlighted two important dimensions which appear to be significant in 

distinguishing between illegal workers. The first, differentiates between those who have 

intentionally travelled to Australia to work knowing this to be illegal, and those who ‘fell into’ 

opportunities to work once they were here. Whether they initially came in on student, holiday or 

tourist visas, those who came specifically intending to work beyond their visa entitlements 

appear to use different networks; (by and large) experience work very differently; and (along 

with the general public) view the nature of their activities (and therefore the legitimacy of 
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government intervention) from very different perspectives. 

The second key distinction highlighted by the study concerns the level of personal agency or 

control the illegal worker perceives over their work. Whether working for organised syndicates 

(including in situations of bondage or trafficking), or for individuals within their community 

(including family), illegal workers who perceive the situation as one they want, and feel in 

charge of, will describe themselves as the ‘hero’ of their stories, and the government in trying to 

intervene as ‘the villain’.  On the other hand those who feel themselves bound to and unable to get 

free of the illegal work situation they are in, irrespective of how they found themselves in the 

situation, see themselves as ‘victims’ and the government as a potential ‘saviour’ (though possibly 

not a sufficiently powerful one). Sometimes they are victims because of the criminal action of 

employers; sometimes they are victims of family expectations or other outside circumstances 

which render them impotent to change their situation, even though they want to. The following 

diagram illustrates the conceptual framework that emerges from this analysis and the resultant 

categorisation of illegal workers on the basis of their motivations, perceived role and attitudes 

towards government intervention. 

 
 

Our study spoke to illegal workers covering each of these categories as well as knowledgeable 

stakeholders who confirmed the importance of this framework for making sense of the actions and 

responses of illegal workers to government initiatives and attempts to intervene. The following 

case examples illustrate the explanatory power of this conceptual framework: 

Intentional 

Personal agency 

own destiny. 
Far from victim, 
HERO of t heir st ory ... 

Have lost cont rol of 
own dest iny : 
held/coerced/can't 

Take up opportunity 
for illegal work when 
offered. No big deal: 
Couch themselves as 
EVERYMAN ... 

Have lost cont rol of 
own dest iny: 
held/can't get free. 
Are/have become 
VICTIM 

External Control 

Inadvertent 
Op po rtu nist ic 
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Hero: 
H is originally from India but has worked in Malta and the UK. He entered 
Australia on a tourist visa intending to find professional work and obtain a 457 
visa. In the meantime H is working illegally finding a range of work through 
online sites including [online employment site], as well as networks he has 
developed in the restaurant industry. He sends money back home and has no 
intention of returning as he believes he is bettering his own and his family’s 
situation. He feels confident he will succeed in finding work as a (legal) 
professional. 

 
Everyman: 
M is a student from Iran who started working a few hours a week for the first 
time in her life and enjoyed the pocket money; she began to work well in excess 
of the legal 20 hours.  She is not intending to stay and does not view this as 
‘really illegal’, rationalising that she paid a lot of money to come here to study 
and is therefore entitled to earn some back… “What is the big deal?” she asks. 

 
Victim (Intentional): 
G is a Muslim woman from Malaysia who used an agent to come to Australia 
believing this was to work in a shop. She was met at the airport by a ‘brothel 
shop owner’ who forced her to work in dreadful circumstances, threatening to 
expose her to her highly religious family back home, and bring shame upon 
them. Caught up in a raid on the brothel and found to be on a tourist visa, the 
brothel owner had this changed to a student visa so that she was forced to 
continue working. She was a great deal more frightened of the agent and 
brothel owner than of the government, which she saw as unable to protect her. 

 
Victim (Inadvertent): 
F came from India on a student visa intending to study IT.  However, back home 
circumstances changed abruptly when his father was bankrupted and the family 
made destitute. Not only could they no longer support him but they needed 
money to survive. He changed his course to one he believes may allow him to 
stay, and is working as hard as he can to send money home. He feels trapped 
and very unhappy, carrying a lot of responsibility on his young shoulders. He is 
a victim, but not so much of unscrupulous employers as of circumstances 
beyond his control that he doesn’t know how to deal with. He says: “I feel so 
alone I cry at night”. 
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THE IMPORTANCE OF NETWORKS 

The study has also pointed to the importance of networks, both in understanding connections to 

work but also in suggesting ways to disrupt illegal work. Some networks are more likely to be used 

by those who are opportunistic and in control of their situation; others are more likely to figure in 

the stories of those who feel out of control and a victim of their situation.  However, the key insight 

is that the opportunity to disrupt these networks would seem to be greater than the opportunity to 

intervene at the level of the individual illegal worker.  As discussed above, unless they are clearly 

being victimised and looking to the government to ‘save’ them, illegal workers appear very unlikely 

to see what they do as truly ‘wrong’… just ‘unfair’! And by and large, this mirrors the view of many 

of the employers and the general public. 

The main networks discussed by this sample of illegal workers and employers were: 

 Online job search: [online employment site] was regularly mentioned.  While ‘cash in 

hand’ may not be explicitly stated in the ad, it is implied and illegal workers understand 

how to read requests for jobs that they will be able to do without the appropriate visa.  

This network is however, most popular with those who are opportunistic illegal workers 

who see this as ‘totally normal and not really illegal at all’ – a perception strongly 

shared by most in the general public. Work in hospitality, casual labouring, domestic 

chores, babysitting or nannying etc, are seen as a universal right of travellers enjoyed 

all over the world. However, there are also those who started out with this inadvertent 

introduction to work, and became a victim to it as in F above. Money can become 

something they and their family come to depend on and they can find themselves 

caught in a cycle of illegal work that was never their real intention. 
 

 Ethnic community networks: this can include family or friends or pre-existing 

contacts within an ethnic community that the illegal worker always intended to use when 

they arrived in Australia.  But it can also be the network used by opportunistic illegal 

workers who hadn’t intended to work or to work more than allowed, prior to coming to 

Australia.  However when the opportunity offers itself, they take it on.  Employers tell us 

that they can look specifically for people from their own communities, especially where 

the work place is predominantly non-English-speaking: a Thai restaurant owner 

claimed to seek out visitors or students from his community to work casually in the 

restaurant because they can speak with the others working there and he feels more 
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comfortable dealing with employees of the same ethnicity as himself. These workers 

don’t necessarily see themselves as being exploited: they neither  know  nor  seem  

to  care  that  they  do  not  have  the  same  conditions  as  other Australian workers.  If 

they feel the pay is good, they do not feel victimised.  But some can also become 

victims, caught up in a cycle of threat or need that leaves them powerless to bargain or 

to leave. 
 

 Long-term holiday makers and student networks: younger people in particular 

form networks with fellow students and travellers both on line and through bulletin 

boards and meeting spots – backpacker hotels, bars and student sites are a critical 

source of shared information, including about work for those who don’t have the 

appropriate visas. 

 Labour hire and contractors: while no labour hire contractor would take part in the 

study, we spoke to illegal workers and end employers who used their services.  Not all 

illegal workers see these contractors as ‘villains’ – some (including construction, 

agriculture and sex industry workers) appreciate the work they get and believe that 

they are paid fairly. Others however, recognise that they are victimised, find that the 

promise of contracts is not fulfilled when they arrive in Australia, and find themselves 

in very difficult circumstances. Similarly,  end  clients  of  these  contractors,  such  as  

farmers  for  instance,  were  not necessarily comfortable using contractors, although 

they did not agree that workers were being exploited when working on their own farm. 

They simply saw that they have no choice: there is no other way, they argue, to get the 

work done. 
 

This  analysis  suggested  that  disrupting  these  networks  is  likely  to  be  the  most  effective 

mechanism for limiting illegal work, particularly the most insidious aspect through contractors. 

FRAMING THE CONVERSATION ABOUT ILLEGAL WORK: COMMUNITY VIEWS 

In terms of priorities, the issue of illegal work is not top-of-mind for the general community. 

When it is given consideration, the general public see-saws between supporting and damning 

illegal work and this attitude very much reflects how the conversation is framed.  The positive 

framing of illegal work, one shared by illegal workers and their employers, focuses on the 

deserving individual: 

 Willing to work/sacrifice everything to get ahead… therefore deserving 
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 Bring new ideas, talents and skills… therefore enriching 

 Doing work Aussies won’t…therefore contributing 

 Making services/goods cheaper for us… therefore benefiting me 

 Helping them contribute to their families/get ahead… therefore I am caring 

However, framing the issues at a macro level of the overall system elicits concerns about 

lawlessness (impoverishing the nation).  These negative frames are recognised by members of 

the general public and some employers, although not by illegal workers themselves, who take an 

individual rather than a broader macro view: 

 Making us like Greece/lawless/no tax… therefore impoverishing the nation 

 Taking jobs from Aussies…therefore unfair 

 Pressure on work rights…therefore diminishing worker rights 

 Workers exploited (no superannuation/work place insurance/training)…therefore 

unconscionable 

 Making legitimate business uncompetitive…therefore unfair. 

What is interesting is that the general public (and a lot of employers) can see both sides and will 

argue one or the other depending on how the narrative is pitched.  Framing the issues at the 

individual/personal level (the frame used by illegal workers themselves) almost invariably elicits 

sympathy (these individuals are ‘deserving’).   Framing the conversation about illegal work 

around the negative consequences to the country (lawlessness) elicits recognition that something 

has to be done.  Talking about ‘illegal work(ers)’ confounds the issues with what is considered a 

more benign tax problem of cash- in-hand labour; on the other hand the idea of ‘over stayers’ 

raises the risk of lawlessness. 

The study has also highlighted the risk of conflating illegal work with legal workers who are not 

Australia-born or lack good English language skills and/or appropriate training, leading 

discussions away from questions of illegality to ones of race or culture. Any government 

communication on these issues needs to be framed in such a way that it is clearly about 

illegal activity and not language/race. 

DESCRIBING EMPLOYERS OF ILLEGAL WORKERS 

Research conducted by Hall & Partners | Open Mind mid-20121 was used to develop a qualitative 

                                                            
1 The ‘Engagement Strategies Associated with Deterring Illegal Workers’ (11th October, 2012) report prepared for the 
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segmentation which clearly categorises employers and business types. Interviews with employers 

as part of the current study validated the explanatory power of this conceptual approach. The 

variables that best distinguish business in respect to their employment of illegal workers are: 

1) The level of awareness of employer obligations required under the 2007 employer 
sanctions legislation 

2) The level of compliance with the legal obligations required under the 2007 employer 
sanctions legislation. 

Quantitative analysis of employers in high-risk industries (in the report referred to above) indicated 

that businesses that could be considered both aware of the legislation and non-compliant form 

less than 1 in 10 of the sample, indicating a small, but not insignificant proportion of businesses 

are of major concern. 

Having segmented businesses according to these variables, six employer groups were identified 

as follows: 

 

 

 

Group 1: End users of deliberate and organised illegal labour suppliers: Typified by the 
agriculture and construction industries, they reported use of illegal workers as being the only 
way to meet their needs in relation to supply and quality of workers. 

 

                                                                                                                                                                                       
Compliance Status Resolution Branch of Department of Immigration and Citizenship by Hall & Partners | Open Mind 
identified a qualitative segmentation of employers in high-risk industries, with regards to their propensity to employ illegal 
workers. The list of high risk industries included in that study were: construction; manufacturing; food services; hospitality / 
accommodation; agriculture (esp. horticulture); retail; sex industry.  

GROUP 1: 
End Users of Deliberate 
& Organised Illegal 
Labour Suppliers 
• (Illegal) contract 

labour is the norm. 
Aboutworkforcecost 
and availability. 

• Hl'mbeinghitono/1 
sides. I've got no 
choice_,. 

NO COMPLIANCE 
CA5H ECONOMY 

HIGH AWARENESS OF LEGISLATION 

GROUP 1. 
Aware Non-compliers 
• Takingmost 

expedient route to 
profit, likely operating 
some or all of 
business in cash 
(including illegal 
workers). 

• Nit's o no-broiner-the 
benefits faro u tweigh 
the risks."' 

GROUP 3: 
Naive Non-compliers 
• May employ illegal 

workers unwittingly. No 
process for checking 
workers in place. 

• "ldidn'tknowlwos 
supposed to check. I trust 

my workers."' 

GROUPS: 
Compliant Small Business 
• Processes for checking 

worker entitlements in 
place-but some may 
need improvement. 

• "Ida therightthing-it's 
not worth the risk of 
getting rought"' 

LOW AWARENESS OF LEGISLATION 

GROUP 4: 
High Compliers 
• Process.es for 

checking worker 
entitlements in place 
- often formal and 
thorough. 

• "OurHRdeportment 
is very across all 
compliance issues.~ 

FULL COMPLIANCE 
FUU.YREPORTED ECONOMY 

GROUP 6: 
Removed from Ri.sk 
• No need to employ 

illegal workers. 
• "It's not something we 

do-thars not who we 
employ." 
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Group 2: Aware non-compliers: This segment was typified by small businesses, which 
appear to have embraced the black economy more broadly.  The combination of low 
perceived risk and high benefits in terms of cost and convenience make illegal workers an 
attractive workforce option. 

 

Group 3: Naïve non-compliers: Unlike their more aware counterparts, and as their name 
might suggest, when these typically small businesses employ illegal workers they are 
generally doing so because they don’t know these workers are illegal. 

 

Group 4: High compliers: These typically larger businesses have human resources 
departments to ensure that they meet all their legal obligations with respect to government 
workforce regulation. They are likely to already be making use of VEVO (Visa Entitlement 
Verification Online). 

 

Group 5: Compliant small business: This segment is more organised and risk averse than 
groups  2  and  3  when  it  comes  to  employing  illegal  workers.  However, they may not 
necessarily already know about VEVO and hence require further education as to the tools 
available to meet the legal requirements in this context. 

 

Group 6: Removed from risk: The ‘professionalization’ of this category means the highly 
educated and highly developed skill set required of employees limits their ability to recruit 
illegally and hence removes them from risk, for example executive or skilled positions. 
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2. BACKGROUND AND METHODOLOGY 

The aim of this study was to explore the nature of illegal work in Australia. The individual areas of 

study were expressed as a set of research questions, and are detailed below. 

1. A thorough examination of the perceptions, attitudes, behaviours and experiences of 
the general Australian community towards non-citizens working illegally. 

2. Fully scope the push and pull factors that lead to the use of illegal work in Australia 
from the point of view of illegal workers. 

3. Fully scope the push and pull factors that lead to use of illegal workers in Australia 
from the point of view of their employers. 

4. And hence fully understand the factors and drivers (psychological, situational and 
experiential/behavioural) that lead to non-citizen workers becoming illegal workers in 
Australia. 

5. And in turn identify what this analysis tells us about ways to improve the 
management of illegal work in Australia. 

A qualitative research methodology was employed, with fieldwork conducted in regional and 

metropolitan Victoria and New South Wales between the 13th of August and the 15th of October 

2012.  The following sample frame was achieved: 

General community discussion groups: 

1 Metro and 
regional 

SES: Low – mid, Male, SINK / DINK2, 18-29 

2 SES: Low – mid, Female, Empty Nesters 55+ 

3 SES: Mid – high, Female, SINK/DINK 18 – 29 

4 SES: Low – mid, Female, Midlife families, 30 – 55 

5 SES: Mid – high, Male, Midlife families, 30 – 55 

6 SES: Mid – high, Male, Empty Nesters 55+ 

7 
Non-Anglo-Celtic Australian from target communities. Working age & 
working full or part-time in target industries. 

8 
Non-Anglo-Celtic Australian from target communities. Working age & 
working full or part-time in target industries. 

Opportunistic discussion groups: student & working holiday visa holders struggling 

9 Metro Student and working holiday visa holder, low-income, have had to work 

                                                            
2 SINK = Single Income No Kids; DINK = Double Income No Kids. To be included in the Non-Anglo-Celtic Australian 
groups, participants self-identified as having non-Anglo-Celtic ancestry.  
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while in Australia. 

10 Student and working holiday visa holder, low-income, have had to work 
while in Australia. 

 

Opportunistic discussion groups: employers: 

11-12 Metro Employers – from mix of target industries & ethnicities 

Depth  interviews  with  illegal  workers,  their  employers  and  industry/illegal  worker 

1-15 Metro and 
regional 

Illegal workers3 

16-20 Employers of illegal workers and industry/illegal worker 
representatives 

General Community, Non-Anglo-Celtic Australians and Employer groups were drawn from ‘High 

Risk’ Industries (Manufacturing, construction, food services, accommodation, cafes, restaurants, 

retail). Depths (employers & employees) were drawn as follows: Agriculture (farmer); food service 

and accommodation (Restaurants (including Chinese (x 3), Thai, Indian and other), coffee shops; 

convenience stores; backpacker hostel, city hotel; sex industry; security.  For the substantive visa 

holders (6 depths) DIAC requested focus on industries that had not previously been identified as 

high risk and respondents were sourced to represent the following industries: Financial and 

Insurance Services (Bank in NT); Communications Industry (call centre); Retail (clothing store); 

Manufacturing (photographic services); Sex industry; Wholesale. 

 
  

                                                            
3 Six depth interviews were conducted with people holding substantive visas recruited from industries separate to those 

already identified as falling in the high-risk category: 

1.   Communications:   Indian worker on a student visa who lapsed paying his enrolment fees at a regional university 
then got a job in a call centre where they didn’t check his work rights. 

2.   Sex Industry:  Trafficked Malaysian sex worker. 

3.   Banking:  Indian student whose enrolment lapsed so he went to NT and got a job in customer service with a large 
bank who didn’t check his work rights. 

4.   Wholesale:  Indian student working for a wholesaler in Victoria, they wanted him to work more hours and rostered him on. 
He didn’t monitor it and needed the work, so he worked in excess of his 40 hours per fortnight. 

5.   Food service:  Indian with almost no English at all, his wife is a student, he is here on a partner spouse visa.  He 
worked at a local bakery cash in hand, then they needed to cut staff so they dobbed him in to the department. 

6.   Retail:  Malaysian student who came to Australia seeking Permanent Residency.  She worked for a retail clothing 
concession in a large department store.  She had told them she was a student but wasn’t explicit that her work hours 
were limited. The HR people in her company had no idea about how to check. 

I I 
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Qualitative statement: In reading this report it must be borne in mind that this research is 
essentially qualitative and must be interpreted as such. Qualitative research explores ideas and 
develops hypotheses. It is not intended to be a precise and definitive index of behaviours or 
beliefs. The approach adopted in the study was basically non-directive and relied upon a 
relatively free and unprompted conversation between participants. The report is based on 
observations and interpretations of the moderators, together with analysis of the transcripts. 
Verbatim comments from respondents have been included in the report to illustrate opinions. 
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3. DESCRIBING ILLEGAL WORK 

Throughout this report we use the term ‘illegal work’ to mean work undertaken by those without an 

appropriate visa. However, it is important to note that employers and the general public in 

Australia are more likely to associate the term with black market illegal work where tax is not 

paid. The two types of ‘illegal work’ are clearly identified in the body of the report. 

INTENTIONAL VS INADVERTENT 

The study has highlighted two important factors which distinguish between illegal workers; one 

factor has to do with work intentions on coming to Australia, and the other the person’s sense of 

agency or control over their situation.   Those who have intentionally travelled to Australia to 

work, knowing this to be illegal (‘intentional’), and those who ‘fell into’ opportunities to work once 

they were here that they agreed to take up (‘inadvertent’) differ in many significant ways. Whether 

they initially came in on student, holiday or tourist visas, those who have come specifically 

intending to work beyond their visa entitlements appear to use different networks and (by and 

large) experience work very differently: and (along with the general public) they view the nature 

of their activities (and therefore the legitimacy of government intervention) from very different 

perspectives. 

Intentional illegal workers talk of making the decision to pursue illegal work in a clear and 

rational fashion, having carefully weighed up the pros and cons as they understand them, 

including their life options in their country of origin, and the benefits that will come from 

undertaking illegal work in Australia. This ‘rational assessment’ is about how much money they 

can earn here compared to back home: but it can also include a latent desire to turn the illegal 

work into permanent, legitimate work, fuelled by a comparison of wages and working conditions to 

those in their home country. 

“In my country, the economy is not good first of all, whatever I am earning here, 

it is impossible to earn there.  I am very lucky to have come here, and I would 

be very much interested in getting the citizenship”  Student, seeking permanent 

residency. 

It seems that for these workers, there is very little concern about unscrupulous employers either 

before they arrive or even after they are working  – by and large the perception is that conditions 

are better than at home.  Nor does the fear of being caught appear to be a particularly effective 

deterrent. The belief is that the worst that can happen is to be sent home earlier than anticipated. 

However, it is clear that a certain degree of information asymmetry exists, particularly for those 

who have arrived in Australia via contract, debt-bondage or trafficking (where their opportunities or 

experiences in Australia may have been misrepresented prior to arrival). 
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“[In the sex industry] the difference is amount that they then work. A contract is 

you pay $1500 for a ticket then you get here, do 5 jobs and you pay it off. A 

debt bondage is you pay $1500 for a ticket over here then you get here and 

suddenly its $10,500 and you have to do 20 jobs to pay it off. Then it’s another 

20, then another 20. Contracts are more common, debt bondage is a crime. 

And that is a criminal offence.” Stakeholder, sex industry. 

Others describe a more inadvertent trajectory with respect to illegal work, generally making the 

decision to undertake illegal work once in Australia, or else taking up illegal work in a more ad hoc 

or less thought- through fashion. Many point to a change of circumstances after arrival in 

Australia which they say has necessitated them working illegally. This was particularly true of 

students or working holiday makers who are here for an extended period of time.  They tend to be 

young, to have few savings, to be dependent on family, and often because of their youth, make ill-

informed, opportunistic decisions with little real regard for the consequences. 

“I got a good job here, and I was working full-time for a few months but I was 

still  on  my  working  holiday,  but  it  was good  money and  something  I  was 

interested in so I wanted to stay and do it”. UK Student, working illegally 

Again these workers didn’t see much risk at all – and in fact are inclined to see what they are 

doing as ‘not really illegal’ and are pretty sure immigration has bigger fish to fry. In other studies 

we have met with people who are very frightened of being deported, but this was because they 

had nothing left back home, had created a life here and their concerns were therefore about more 

than just work opportunities. 

IT’S ALL ABOUT AGENCY 

The second key distinction concerns the level of personal agency or control the illegal worker 

perceives they have over their work situation.    Irrespective of their actual circumstances, the 

degree of choice and the ability to exercise that choice influences how illegal workers approach 

their illegal work and how they behave. It also influences the role that they accord the government 

with respect to their situation. 

Whether  working  for  organised  syndicates  (including  in  situations  of  debt  bondage  or 

trafficking), or for individuals within their community (including family), illegal workers who have 

engineered  the  situation  through  their  own  deliberate  choices  cast  themselves  (to  use  a 

common archetype) as ‘hero’ of their stories.    Within their stories the government, with its 

potential to thwart their attempts at personal betterment, plays the role of ‘villain’ (or at least the 

unwelcome enforcer). Other than a deeper suspicion of government as an authoritarian 

enforcer, illegal workers tend to hold similar views as the general public when it comes to illegal 

work. They believe that rules should exist and be upheld for the good of the general community, 
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but are likely to express their personal situation as the deserving exception. 

“The rules in Australia are quite strict – they are too tight – on one side the country 
needs to be tough but on the other side you have people who are working hard and 
deserve to have a chance... you are like ‘just give me one single chance to show 
what I can do’”.  Visa overstayer. 

“The idea of Asian sex trafficking feeds into the myth of Asian sex slaves and Asian 
women being submissive and not having agency and people are willing to believe 
that these women haven’t chosen to do sex work. I mean that just because you 
haven’t chosen to do it, doesn’t mean these women haven’t.”  Stakeholder, sex 
industry. 

Distinct from those who have made deliberate and specific choices to engage in illegal work and 

who are exercising considerable agency in executing their plans, we spoke to those who have lost 

control over their situation. 

“I probably should have got in touch with the department earlier, but I was too 
much of a pussy... I think back now, and think I coulda, woulda, shoulda done... I 
know... but that’s just how it happened, it wasn’t any great mal-intent...  I kept 
subconsciously convincing myself that there will be another outcome”  Student visa 
overstayer – enrolment lapsed after family circumstances changed and fees went 
unpaid. 

At the other extreme are those who feel bound to and unable to get free of the illegal work 

situation they are in, irrespective of how they got there. They see themselves as ‘victims’ and 

would look to the government as a potential ‘saviour’ (though possibly not a sufficiently powerful 

one). Sometimes they are victims because of the criminal action of employers; sometimes they 

are victims of demand from family or other outside circumstances that render them impotent to 

change their situation even though they want to. 

“I know that I was doing the wrong thing by overstaying... I was constantly looking 
over my shoulder, it made me hollow inside, no-one else knew... every day was like 
‘oh ohh... there’s a police siren – is it coming for me’?”  Student visa overstayer, 
working illegally. 

 

“Would I really push back? If I know I need the job and I’m afraid of being sent back? 

Because, trust me, I wiped out my whole life savings to come here. It wasn’t easy to 

get here.” Non-Anglo-Celtic Australian, former illegal worker on student visa, Indian. 

Neither segment appears to be particularly affected by the fear of being caught by Immigration. 

Those we have described as the Heroes of their story do not appear to be too concerned 

about being caught, believing that the worst that could happen is to be sent home. Some are 

convinced that their situation means the government would make an exception for them anyway. 
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Those we have described as the Victims are often much more afraid of their employer and don’t 

necessarily believe the government is able to help them anyway. However, once caught (one 

respondent) they were also confident their special situation would lead to permanent residency 

(PR). 

The following diagram illustrates the conceptual framework that emerges from this analysis and 

the resultant categorisation of illegal workers on the basis of their motivations, perceived role 

and attitudes towards government intervention. 

 

 
 

Our study spoke to illegal workers covering each of these categories as well as knowledgeable 

stakeholders who confirmed the importance of this framework for making sense of the actions and  

responses  of  illegal  workers  to  government  initiatives  and  attempts  to  intervene.  In 

essence: 

SEGMENT 1:  HERO (intentional and in control) 

These illegal workers intended to work: they came out on whatever visa they could get, and 

through a variety of means, but they all talk about their motivation for coming to Australia as being 

about ‘making a better life’ for themselves and their families (often back home). They describe 

their journeys in terms of the risks they are taking, the challenges they are up against and the 

battles they are prepared to fight in order to forge a better life for themselves and their families. 

Intentional 

Personal agency 

own dest iny. 
Far from victim, 
HERO of t heir st ory ... 

Have lost cont rol of 
own dest iny: 
held/coerced/can't 

Take up opportunity 
for illegal work when 
offered. No big deal : 
Couch t hemselves as 
EVERYMAN ... 

Have lost cont rol of 
own dest iny : 
held/can't get free. 
Are/have become 
VICTIM 

External Control 

Inadvertent 
Oppo rtu nistic 
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From their point of view, their position has legitimacy.  It might be illegal, but it clearly isn’t fair: 

they have a need for money, and are working gainfully to earn it.  The government should 

understand their situation: they are good people and willing to do work Australians will not. If the 

Australian Government attempts to intervene – to prevent these ‘heroes’ from achieving their 

goals,  it is not  understood  in  terms  of  a  legitimate  ruler or  leader  exercising  rightful 

authority. Instead the government is cast as the villain – to be battled and thwarted. 

“I have to support all of them, they are dependent on me – they rely on me, it’s 

a big thing...  For example if I call and say that I am sending them $10 – they are 

very happy” Indian on student visa, working illegally. 

In this study, those who intentionally came to Australia to work, knowing this to be illegal, included 

a range of life stages, backgrounds and visas. We talked to students who came to Australia, not 

for the prestige of its educational institutions and sunny lifestyle, but for its work and financial 

opportunities. Others were older, arriving in Australia on short term visas such as tourist and 

visitor visas, which they say serve as a ‘default’ visa (i.e. they are reportedly not eligible for the 

working holiday or skilled visas due to age and lack of qualifications, nor do they have 

sufficient financial resources to get a student visa). These workers report that they are attracted 

by the opportunities Australia offers to earn a living (our economy is known to be surviving the 

GFC) and the safe, well-regulated nature of the country. Some point out that they will earn a great 

deal more than they can in their home country and that the conditions are a lot more difficult back 

home than they experience here, even as an illegal worker. Workers who pick tea in Malaysia are 

apparently paid 6 cents a kilo – and a good picker could expect to pick 300kg a day thus around 

$18.00 a day.... Here they can expect to be paid a great deal more. 

“If you earn $100 in Australian currency, in my currency that is 6000 rupees, 
and for 6000 rupees a person can have his lunch and dinner for 3 months over 
there – here basically I tell you who is coming, 90% of who is coming, because 
here life is very easy – I am earning $20 in an hour here, but they are not 
earning that over there in a month”  Indian student working illegally. 

 

“Sex work is largely tolerated in Australia. That’s a factor. Australia is also 
known to be a lucrative location and there is support for sex work. In countries 
where sex work is criminalized, coming to Australia is very different. Coming 
from heavily criminalized regions, Australia would see working conditions as an 
improvement.” Asian sex worker. 

There appear to be clear trends between life stage and visa type for the illegal workers including in 

this qualitative sample. Of those who are coming to Australia with the intention of seeking to work 

illegally, we saw a trend for younger people entering on student visas with those over 30 entering 

on visitor or tourist visas (the latter may be more subject to issues such as debt bondage and 
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trafficking). Those who came not intending to work, but have fallen into it opportunistically, tended 

to be younger and on student or working holiday visas (although there were also reports of 

intentional workers entering on working holiday visas). It would be interesting to confirm this 

hypothesis quantitatively. 

While most initially intend to return home after earning sufficient funds, it appears that for some 

this intention can alter over time and they expect somehow to be able to stay.  Others in this 

category always intended to find a way to legitimise their position. 

There appear to be a number of trajectories into illegal work for this segment: 

 Financing study (and long term, a migration pathway) mostly or wholly through illegal 

work. 

 Coming to Australia primarily to work and earn money for later for self/to send money 

back home for family (study is a front only). 

 Unskilled workers who come to Australia because of family or community 

connections (having scoped out work beforehand) or those who come hoping to 

‘bump into’ work opportunities. 

 Unskilled workers who have arrived on falsified documents – usually involving some 

kind of repayment through work in Australia (debt-bondage). 

 Skilled workers who are hoping to find work in their field once arriving in Australia but 

then fail to find work due to lack of experience/relevant qualifications. 

 Overstaying intentionally and working illegally. 

Experience of finding and doing illegal work 

For these illegal workers, earning money is everything, and they are prepared to trade off a 

significant amount in terms of conditions and comfort, to get it.  They might suspect life as an 

illegal worker in Australia will be tough, but the prospect of hardship is significantly offset by 

potential earning capacity. Once they get here, the working conditions, even if their work rights 

may appear significantly eroded to an Australian, are described by them as at least comparable 

and in some cases preferable, to those they have experienced in their home country. 

“For me, I look at these guys who work for me, they are in the kitchen, they’re 

mopping floors, washing dishes… they do it because they need the job, when 

they are given that pay packet, it’s a feeling that you see, they are very happy 

with it.” Restaurant owner employs illegal workers. 
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These illegal workers told us that finding illegal work was relatively easy through their networks. 

For some, the path to work started with approaching a facilitator (travel, migration or education 

agent) in their home country, or with hearing of the work experience of others in Australia from 

returning friends and family. Others found work once in Australia, through online classifieds and 

job search sites or through family and friends or other community members. 

“Coming in as a student I was ready to do any job. I’ve done cleaning, I’ve been 

a waitress at an Indian restaurant, I’ve worked in call centres which I hated, I’ve 

worked in [fast food restaurant], I’ve worked in [fast food restaurant], I’ve basically 

took whatever job came my way because I needed money to live.” Non-Anglo-

Celtic Australian, former illegal worker on student visa, Indian 

They spoke of different levels of organisation in the workforce, some appearing more controlled, 

characterised by labour hire contractors and provision of accommodation and transport. Workers 

who are closely aligned with illegal labour hire contractors reportedly can have little contact with 

the ‘outside world’ – they are transported together to work places and live together in organised 

accommodation. This is not necessarily seen as a disadvantage – those who are visa overstayers 

have a particular reason to be wary of ‘outsiders’. However, others are much more integrated as 

part of the broader community, living and working and possibly studying alongside everyday 

Australians whilst performing illegal work. 

The work itself as reported in these interviews appears varied. Employers and illegal workers 

categorise much of this as work that Australians do not want to do (whether because it is 

physically demanding, located in regional areas, poorly paid or rostered at awkward times). 

This serves to reinforce their own legitimacy in the eyes of illegal workers and for them and 

according to their calculations, the trade-offs they might be asked to make, are clearly worth the 

income. 
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Sex industry (stakeholder perspective): 
 

Australia’s sex industry is viewed as a desirable place to work by overseas 
sex workers, relatively safe and well-regulated. Overseas sex workers 
reportedly come with a view to maximising their earnings over a period of 
time, with the intention of returning eventually to their home country.  Younger 
workers  enter  Australia  on  a  student  or  working  holiday  visa  with  older 
workers (women in their 30s and 40s) on tourist and visitor visas. However, it 
appears that these older workers can come under greater scrutiny from the 
department,   particularly   those   from   Asian   countries.   If   this   happens, 
facilitators are engaged to circumvent the visa requirements and put work into 
place.  This might include a ‘companion’ to legitimise the application, as well 
as arranging for a job when the worker arrives. Sex workers report paying 
amounts of $40-$50,000 to agents, which are then worked off in the first two 
to three months of their stay in Australia. Industry stakeholders emphasise the 
extent to which this situation represents a high degree of agency for many 
women, a significantly different situation to trafficking and enforced sex work. 

 

 

 

Worker case study: 
 

H is originally from India but has worked in Malta and the UK as an IT 
professional. He entered Australia on a tourist visa intending to find 
professional work and obtain a 457 visa. In the meantime H is working 
illegally finding a range of work through [online employment site] and 
networks he has developed in the restaurant industry. He sends money 
back home and, while he would prefer to work in a professional capacity, 
has no intention of returning home as he believes he is bettering his own 
and his family’s situation. While the work can be hard, he would highly 
resent any Australian Government intervention that curtailed work while it 
was his choice to continue. This makes it most unlikely that he would 
willingly engage with the government. 

 

 

SEGMENT 2: EVERYMAN (opportunistic and in control) 

Those who do not come to Australia primarily to work but become illegal workers when the 

opportunity presents itself, view themselves as essentially law abiding.  From their point of view 

they are not doing anything unusual, and the fact that it is ‘technically illegal’ is ignored as a 

bureaucratic oddity.  Everyone, they believe, engages in this level of ‘illegal’ work. And by and 

large, members of the general public agree with them, recalling how they worked cash in hand 

as a student or young overseas traveller. Neither the illegal worker, the employer nor the 

general public could see a role for the government to intervene: they are committing only a 
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minor misdemeanour, similar to jaywalking. This is understood all over the world.   They are 

‘Everyman’. 

Illegal workers we spoke to who fell into this segment tended to be better educated and 

relatively articulate.  They included students who came to Australia with the primary intention of 

studying, but who have found they can work more than 20 hours, and working holiday makers 

whose youth and highly changeable lifestyle and motivations means that they are drawn to 

opportunistic work when it comes up, whether this is allowed on their visa or not.  For many of 

them, work is part of the experience of being in a different country. 

Those on short-term visas seem likely, at least on the basis of this analysis, to represent a small 

proportion of the illegal worker population. When they do work illegally it appears to be short term - 

a matter of ‘helping out’ a friend or family member for a short period of time rather than an 

extended experience. 

Trajectories into illegal work 

While these students and working holiday makers arrive in Australia with little specific intention of 

working illegally, a change in circumstances or simply the opportunity can derail these good 

intentions, including with respect to: 

 only being able to find undeclared ‘cash in hand’ work in Australia 

 a miscalculation of the cost of living in Australia (students finding they need to work 

more than their 20 hours once in Australia; working holiday makers running through their 

funds) 

 a change of family circumstances (leading them to have to support themselves to a 

greater extent) 

 for students a change of study circumstances (choosing to stay and work illegally 

when their student visa is cancelled) 

 for students an attempt to gain permanent residency (as part of an employer-kickback 

deal) 

 wanting to stay longer than a visa will allow (and overstaying). 

Often this trajectory seems to be part of a spiral into illegal behaviour – the youth of these visa 

holders in particular appears to lead them to find unwise short-term solutions or otherwise make 

bad decisions about their lives. They can be quite isolated from family and friends in Australia 

which can exacerbate the consequences of this behaviour. 
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Experience of finding and doing illegal work 

For these opportunistic illegal workers, illegal work appears to be a matter of a gradual slide, or 

inadvertent slip. For some it is almost experimental – with the right to apply for a TFN comes the 

natural progression to looking for work.   It might be as easy as knowing another student or 

friend who works in the kitchen of a local restaurant and who needs to take a night off, and 

could they find someone to cover for them.  It can be a notice for help in the window of a shop or 

restaurant, or a search for casual work on [online employment site].   Home country ties are 

strong – a chance encounter on a train with someone from their region of India or from a 

local town in Holland engenders an immediate familiarity and a desire to share networks and 

contacts, a feeling that “those of us on the outside should stick together and look after each other”.  

While they  might  be  initially  reluctant  to  accept  a  job  involving  illegal  work  because  of  

their inexperience, reassurances from their friend(s) and the immediate availability of an 

opportunity gets them over the first hurdle. 

“I met guy from Gujurat on the train, and I told him I looking for job, searching 
for job, and he gave me advice for getting job, he is working in Docklands, so 
now I am working there – in cleaning only now – in security I couldn’t keep 
working because I had to work at night and I had to be at college in early 
mornings,  also  it  was  not  very  interesting  work.”    Indian  student,  working 
illegally. 

Finding themselves in a new situation for the first time and having to learn the rules and 

requirements can be challenging, but for these young people, the assimilation of new experiences 

is part of their everyday lives, and with the support (and often training) of their friends, a feeling of 

being underqualified or underskilled is quickly overcome, and a significant barrier to work is 

removed.  The capacity to earn can also be very motivating to some students –  earning  their  

own  money  gives  them  a  freedom and  independence  that  they  have  not previously 

experienced.   Becoming engaged in work can give meaning and purpose to their lives, and is 

particularly facilitated by their higher level of English. For this younger group, expectations of work 

fulfilment are low, particularly in what they perceive to be temporary jobs – and thus ameliorate 

the downsides of the work being underpaid and largely unskilled.   If protective factors do not start 

to be engaged at this point, the potential for work behaviour to tip into illegal work is high. 

“But one of my friends who I met and he was working here… he came on a tourist visa, 

and he was working. He said, as long as I am able to cover the cost that I spend I mean, 

my airfare, my seeing the country a little bit here, a bit on top of that, that’s fine. A little bit 

of holiday, plus, money a bit.” Non-Anglo-Celtic Australian, general community, Sri Lankan 

The illegal work described by these respondents was focussed on work that was not allowed as 

part of their visa, but this does also tend to overlap with working cash-in-hand and undeclared. A 
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range of illegal work experiences were reported, from students working beyond the 20-hour limit 

imposed as part of their visa requirements for undeclared ‘cash- in- hand’, across one or more 

service industry or entry level jobs; and working holiday makers focussing on the harvest trail.  

Workers often report the work as being tedious (night shift security work), boring, repetitive and 

physically demanding – but it is not mentally demanding, and as such their capacity for doing it is 

high.  Having said this, students also explained that working in ethnic businesses can provide 

them with a sense of home – of shared culture and language that they might not get in their 

studies.  There were also reports of students undertaking more skilled work on an illegal basis  

as  part  of  trying  to  build  up  work  experience  to  gain  permanent  residency.    The 

experience of work then becomes more serious and important – they are no longer ‘playing at 

working’  –  decisions  about  employment  have  longer -term  implications  and  workers  are 

conscious of sacrificing short-term gain for future goals – which requires significant maturity and 

commitment, and engagement in illegal work practices can become significantly more entrenched 

and long-term. 

For those who are here on temporary visas, it appears that the primary way into illegal work is 

through close contacts between family and friends.  A visitor to Australia, who is staying with 

family who own and run a business, may see it as a natural progression of their family 

responsibility to help out where it is needed.  For instance, the owner of a Korean BBQ restaurant 

in Sydney described the win-win situation of employing the nephew of a family friend. A teenager, 

in need of some extra pocket money, and with the business being run mostly in Korean 

language (especially in the kitchen) it was an easy fix to a temporary absence of a kitchen 

hand due to illness. 

 

Worker case study: 
 

Cees is an easy going Dutch backpacker who has now spent over a year in 
Australia. He has spent most of his time here working a t  cash- in-hand 
jobs (much easier work to find, he says for a working holiday maker). He 
made an arrangement with a land manager through the [charitable] 
association to state that he had worked sufficient hours in regional areas to 
qualify for an extension on his visa, although he had in fact only worked 
half the number of days required. Cees sees this as quite usual behaviour 
for a backpacker and says he would be shocked if the government 
intervened:  “haven’t they got better things to do with their time?” 
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Worker Case Study: 
 

M came to Australia from South East Asia to study, drawn by Australia’s 
reputation as multicultural “melting culture”. Throughout her education here 
(she has studied English language and for a business diploma whilst in 
Australia) she has funded her studies by working.  Initially she worked in a 
Thai  restaurant,  where  her  lack  of  English  language  ability  would  not 
hamper her. When her English improved she shifted to a clothing store, 
where she stayed even after her visa expired. M hoped the store would 
sponsor her to stay in Australia more permanently. At this time M didn’t 
welcome Australian Government intervention – she was making her way in 
the world and expected to be left alone to continue to do so. 

 

“I came to Australia and paid a lot of money to come and study here – 
students should be allowed to work more hours.” 

 

 

 
Employer Case Study: 

 

‘M’ runs a Thai restaurant staffed by Thais. Most of the workers are students 
working more than their allowed 20 hours. The restaurant has a family feel – 
everyone meets together before their shift to eat and many speak Thai 
throughout their shift. M pays cash in hand (not disclosed to the ATO) at 
below the minimum wage. She says: 

 

“Either they don’t have the right visa, or they might not have the right skills. 
So they might not be able to speak English very well, or … you can only work 
twenty hours, because you might be a student. So then after those hours, 
you’re going to do whatever. Because then that’s cash in your pocket… 

 

“And I mean, yeah, it’s hard for me to say that, you’re allowed twenty hours 
so you shouldn’t do more than that….  you think the government doesn’t take 
it seriously. I’m pretty sure that I’m going to get away with it. And then they 
get like, if someone [from the government] just barges in, you’ll be like, 
they’re just here to help out. They didn’t get paid. It’s like, they don’t have 
proof that person is working. It can just be a friend, hanging out, happen to 
be carrying plates.” 
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SEGMENT 3: VICTIM (intentional) 

In contrast to the significant sense of agency expressed by the ‘Heroes’ and ‘Everyman’, there are 

those who feel themselves bound to and unable to get free of the illegal work situation they are in. 

Sometimes they are victims because of the criminal action of employers; sometimes they are 

victims of family expectations or other outside circumstances which render them impotent to 

change their situation.   While there was considerable overlap, the latter (those who are victimised 

by unscrupulous employers or contractors and agents) appear more likely to have come to 

Australia intending to work illegally, but once they are here find themselves preyed upon but 

unable to break free. 

“People have been to gaol, because of their pay, because they pay their workers… 

in India twenty-five thousand rupees. Here, what is it? [The employer says] ‘I’ll give 

you twenty-five thousand rupees’. They’re getting ten thousand rupees there [in 

India]. [The employer says] I’ll pay you twenty-five thousand rupees [to work in 

Australia] plus the air ticket, accommodation. [The worker says] ‘Wow. I’m coming 

out here.’ And what are they getting? Not even a hundred, two hundred bucks a 

week.” Non-Anglo-Celtic Australian, employer, Indian 

 
“They are working in a farm, picking fruit, and when you take the money back home 

it is a lot of money.” Non-Anglo-Celtic Australian, general community, Sri Lankan 

Within this segment we spoke to illegal workers who are highly vulnerable in terms of predatory 

employment practices. At the extreme end, this included forced sex work as well as individuals 

paying employers large sums of money to gain work that would lead to skilled visa arrangements. 

Less extreme examples included poor pay, and work that is extremely physically hard or has little 

scope to meet occupational health and safety requirements. They feel they have little choice 

but to follow the pathway laid out for them by their agent and contractor.  They included individuals 

who have been trafficked or arrived in Australia through debt-bondage arrangements where the 

work situation had been misrepresented to them, and they were being threatened with exposure if 

they tried to leave.  For individuals in this segment, the Australian government could be ‘their 

saviour’, but in fact many lack faith in the government’s willingness or ability to protect them. 

For those who are working in a more organised fashion – for instance through predatory labour 

hire companies – we note that this situation might not be driven by end employers, but rather 

through intermediaries. Employers in this situation say they can have very little interaction with 

workers, with all arrangements mediated through the contractor; lacking English also acts as an 

effective barrier to direct engagement. For instance, a land manager in this study reported seeing 

what he thought to be teenage Indian girls working on his farm – without doing anything about it. 

The implication is that the system operates as a closed circle – and it is in the interests of every 
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party involved to draw as little attention to the situation as possible.  The worker is likely to be well 

aware of their tenuous situation, and the threat of deportation and risking their income acts as a 

serious disincentive to focus any attention on their working conditions; the contractor in Australia 

would also be well aware of the illegality of their practice.  Under the current legislation, it serves 

the purposes of the employers to sit outside the circle; they are the beneficiaries of the 

arrangement and – as they see it – there is currently no requirement for them to take 

responsibility for their role. 

This cohort experienced the poorest working conditions, with physically demanding, dangerous or 

demeaning work, long hours, few breaks and low pay. The workers themselves are highly reliant 

on the income stream they are receiving through illegal work and although they often find little joy 

in the work, or find it very difficult, they report they have no negotiating power with their 

employers. To draw attention to work environment issues is to risk being deported. And there 

are others who would replace them in the workplace. The extreme is those who are working in a 

forced work scenario – in this study, this was limited to the sex industry. 

 
 

Worker case study: 
 

G came to Australia from South-East Asia in her late 30s. For $40,000 a 
facilitator in her country of origin organised a short stay visa (with no work 
rights) and an (illegal) job in a restaurant. However, when she arrived at the 
airport in Australia she was met by the owner of what she describes as a 
‘brothel shop’, who arranged for her to change to a student visa and work in 
the sex industry. Through her work G was required to repay the facilitator ($20 
from each client she saw). She describes her work in terms of torment – a 
whirlwind work, poor physical health, pain, lack of food to eat, and humiliation 
(as she described working while menstruating). G says she did not leave for a 
long time – partly because she feared her employer, but also because her 
employer had threatened to report her doings to her devoutly religious family 
back home. She finally reached the limit of her mental and physical capacity to 
survive the situation and says she “ran away”, and is now getting assistance 
from a not-for-profit organisation and an immigration lawyer. 

 

 

SEGMENT 4: VICTIM (Inadvertent) 

We also spoke to illegal workers who didn’t come to Australia intending to work illegally but 

have through a combination of opportunistic work coming their way and/or changes in their 

circumstances, finding they are caught in a cycle of illegal work that they don’t know how to get 

out of.  They included workers who are vulnerable because of their high need for any or particular 

kinds of work: for instance, t h o s e  whose visa arrangements give them limited or no work 
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rights compared to their economic need; those who need particular work arrangements to 

comply with current visa restrictions or to acquire a desired visa; and those who have unstable life 

circumstances both within and outside Australia. 

“[Employers] They kind of smell it on you, that you’re new in the country. So ten 

dollars [an hour] sounds like a very big deal, oh my god, ten dollars, you know 

seven days and I pay off my rent! That’s the kind of mentality you go with. As you 

work there, then you get to know people and you come to find out that you’re 

supposed to be paid eighteen dollars, and then you think oh, I’m only being paid 

ten! And then as soon as you bring it up with them they say, okay, ten dollars, this 

is what we’re offering you.” Non-Anglo-Celtic Australian, former illegal worker on 

student visa, Indian 

While they too would view themselves as victims with little control over their circumstances, by and 

large this did not reflect an unscrupulous employer they couldn’t escape from, but rather external 

circumstances that have meant their need is such they have to accept illegal work even if they 

don’t want to. Family expectations back home seem to play a significant role here. 

 

Worker case study: 
 

‘C’ and her friend came from Malaysia to study at a vocational college in metro Australia, 
with  the  aim  of  achieving  qualifications  that  may  eventually  enable  them  to  stay. 
Although initially keen to go to America, the agent they used ‘sold’ them on Australia, with 
the lure of coloured brochures and attractive pictures of where they would be studying 
and staying.  The college was promoted with a prestigious name and a multicultural 
student body – and they trusted their agent who promised that everything would be 
completely organised and taken care of, a service for which they paid several thousand 
dollars.  The reality when they arrived was quite different – the ‘college’ was one room in 
an office building in the city, and the homestay accommodation was more than 50km 
away.  The promises of help with finding work were also unforthcoming.  “I need a job, 
thought you would be able to find work”.  There was no-one to complain to, no-one to 
help them.  The agent back home had disappeared – the college just took the position 
that they hadn’t arranged things, so they had no responsibility.  With everything being set 
in place and paid for before they arrived, they had little capacity to get out of it.  They are 
both now working as “rubbish pickers” at a large sports venue to clean up after games 
and events, and as a cleaner at a restaurant and dishwashing, earning $12 an hour.  ‘C’ 
wants to change her study to do a course in Aged Care – but is finding it difficult to get 
the experience she needs to satisfy the coursework requirements.  Through necessity, 
they are both gradually becoming more resourceful about changing their situation now 
that they are here and learning about what is possible.  But the risk of working illegally 
figures low on their priorities – they are more concerned with maximising the few 
resources they have available to them. 
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RISK AND PROTECTIVE FACTORS 

This analysis also identified a number of risk and protective factors for different visa holders at 

different stages of life, and depending on whether their motivation to work illegally in Australia is 

inadvertent or intentional. 

1. For  Students’ and working holiday makers’ whose uptake of illegal work is opportunistic: 

Protective factors: 

 Studying at a reputable university and a highly involving course. 

 Stable family and study situation. 

 Full family financial support. 

 Stable living arrangements in Australia. 

 Clear lines of communication with family. 

 High family expectations4. 

 Good English language skills. 

 Clear options in and ties to country of origin. 
 

Risk factors are: 

 Changing  circumstances  (family  finances,  study  arrangements,  romantic  

attachment  to Australian). 

 Less well-off family. 

 Needing work to resolve visa status (ie work experience to achieve permanent 

residency). 

 Lack of knowledge about work entitlements. 

 Requiring complementary financial assistance (to that provided by family). 

                                                            
4 As an example, a student from Bangladesh explained (and in subsequent interviews others agreed) that 
his parents had strong opinions that certain types of work would be beneath their son – so they had sent 
him to Australia to get an education that would better his circumstances, and although they knew that he 
would probably have to do some work, they would prefer it to be something like tutoring that would garner 
respect, not something they considered demeaning (like cleaning or working in [fast food restaurant]). 
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 Poor English language skills. 

 Dissatisfaction with the course of study. 

 Little involvement in organising study or travel. 

 Wanting to stay in Australia longer than visa allows. 

 

2. For students who came to Australia intending to work illegally 

Protective factors are: 

 Study requirements policed by educational institution. 

 (Long term) pursuing a legitimate course/migration pathway. 
 

Risk factors are: 

 Unaffordable living arrangements or living arrangements that are inaccessible to study. 

 Lack of attendance/engagement in course. 

 Family less well off/lack of opportunity in home country. 

 Lower level of English. 

 Attendance ELICOS/vocational education. 

 Attendance at a college that does not have an established reputation in the tertiary 

education marketplace (may be marketing their services in a very optimistic way, with 

the reality far different to the heavily promoted expectations). 

 Not having enough money to really survive – and then without the resources to 

negotiate any pay levels. 

 No knowledge of rights / award wages. 

 Corrupt home country. 

 Travel/study highly organised5. 

 Work available in language/community from country of origin. 

                                                            
5 If the pathway to getting here is already very structured but turns out not to be what they were expecting, many don’t 
have the means to change their circumstances because they are already locked in to their arrangement.  E.g. if they 
can’t get out of the expensive Homestay arrangement – then they have to find some extra means of supplementing their 
income. 

!Toll P,1rtn,r-r-; 

OPEN MIND 

1132

1132



DIAC – SOCIOLOGICAL STUDY OF ILLEGAL WORK PAGE: 31 

4003 REP0RT 121130 

 

 

 

3. Short stay visa holders who came to Australia intending to work illegally 

Protective factors: 

 Policing of illegal work by government. 
 

Risk factors: 

 Existing or easily established pathway into illegal work. 

 Poor English language ability. 

 Poor financial circumstances. 

 Unskilled. 

 From country with poor economy. 

 
Reports from students about financing skilled migration pathways – with the 
expectation that this will lead to permanent residency. 

 

“Employers in Australia – there are many students who are giving money to the 
employers – you know in the automotive course, many students have given money to 
them – ‘take $40,000 and please then sponsor me’ – if I go to a garage and I say I 
want to work here – they will say work for free – I will work for free but when I need 
money I will do cleaning – just because of one person, if they give money then they 
expect everyone to give money – but I will not give them money, they are taking 
advantage...  an employer who knows that the job they are providing is a pathway to 
PR will charge an employee for working there - $40k $50k, $60k - plus they have to 
pay a minimum wage of $51k per annum, and they don’t pay that either... they are 
taking money also, and secondly they are not giving money, they are saying you have 
to work for free… Later on if you don’t agree – they get the work from you and then 
they tell the government about you and the government will come and get you and 
you will be deported.” Student of automotive engineering, currently working illegally. 
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4. EMPLOYERS OF ILLEGAL WORKERS 

The following findings combine insights drawn from a larger business sample as part of the 

Engagement Strategies Associated with Deterring Illegal Workers study (2012)6. The current 

study, which included a smaller number of discussions and interviews with employers, was 

found to strongly validate these findings. The following descriptions incorporate case studies 

and other examples of illegal employment from the current study that validate the employer 

segmentation from the wider context of the employee and general community perspectives. 

When we look to the issue of employer willingness to comply with their legal obligations with 

respect to illegal workers, we can distinguish between those who believe the norm is to comply; 

and those who believe that employing illegal workers is acceptable practice, and very much the 

status quo within high risk industries.   In relation to the latter cohort, this acceptance appears to 

be part of a broader tolerance of a ‘cash-in-hand’ economy and a significant proportion of 

employers for whom the black market with respect to workforce payments, and employing illegal 

workers, is seen as normal industry practice. 

Those employers who seem to be using illegal workers or who more generally believe it to be a 

normal practice are strongly characterised by a ‘do what it takes mindset’ which emphasises 

business sustainability and competitiveness (potentially at the cost of meeting legal obligations). In 

contrast, there appear to be a number of protective factors that shape legal compliance more 

positively. More professionalised industries and larger companies (with the exception of 

construction) appear to be much less inclined to see employment of illegal workers as a usual 

thing to do, along with highly risk averse small to medium businesses. These employers appear to 

see complying with legal obligations as an end in themselves (whether through fear of being 

caught, and subsequent legal or reputational damage) or through seeing this as the right , or 

only way to practice. 

Further to this, membership of the two cohorts in turn perpetuates these perspectives, so that 

those who see illegal work as the acceptable norm are part of a ‘vicious’ circle and those who 

value compliance are part of a ‘virtuous’ circle; with circle membership helping to reinforce current 

behaviour and attitudes into the future. It is likely that these points of view appear to strengthen  

over  time,  making  it  easier  to  dismiss  alternative  practice  and  arguments  that support 

different ways of doing things.   Within these concepts – of vicious and virtuous circles – a 

qualitative segmentation was developed which clearly categorises employers and business types. 

                                                            
6 The ‘Engagement Strategies Associated with Deterring Illegal Workers’ (11th October, 2012) report prepared for the 
Compliance Status Resolution Branch of Department of Immigration and Citizenship by Hall & Partners | Open Mind 
identified the segmentation of employers in high-risk industries, with regards to their propensity to employ illegal 
workers. 
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The variables suggested that best distinguish business in respect to their employment of illegal 

workers are: 

1) The level of awareness of employer obligations required under the 2007 employer 
sanctions legislation 

2) The level of compliance with the legal obligations required under the 2007 employer 
sanctions legislation 

Quantitative analysis of employers in high-risk industries indicates that businesses who could 

be considered both aware of the legislation and non-compliant form less than 1 in 10 of the 

sample, indicating a small, but not insignificant proportion of businesses are the issue. 

A summary of each of the six groupings is as follows: 
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The groups are: 
 

Group 1: End users of deliberate and organised illegal labour suppliers: 

Typified by some agriculture and (non-unionised) construction sub-industries, this segment 

reports use of illegal workers (supplied through contractors and agents) as being the only way to 

meet their business needs in relation to workforce quality and supply. Cost is also an issue, 

and black market employment rates have become the benchmark labour cost in industries where 

the level of illegal employment is high. Hence, they say, while they would like to operate within 

the law, using illegal labour is the only way to remain in business. There is some discomfort with 

the semi-acknowledged potential for exploitation of illegal workers and their own tenuous position 

with regards to the law, but these employers see these as risks that they have no choice but to 

manage. 

It is the use of unlawful labour hire contractors that for many is driving employment of illegal 

workers, rather than specifically seeking out illegal workers themselves. Contractors are valued 

for the flexibility they provide and subsequent reduced administrative and financial burden for 

employers. Contractors allow employers to manage their fluctuating employment needs by 

season or by job and take on the paperwork of employing workers, with employers only having a 

single invoice (i.e. per week/job). While many employers reported paying at or near the minimum 

wage to contracted workers, they did not have to meet the additional burden of payroll tax, 

superannuation or WorkCover. They tend to argue that contractors are the ‘real employers’ and 

bear ultimate responsibility for employment issues including illegal work. These end users of 

subcontractors tend not to position themselves as an ‘employer’ (and therefore can rationalise or 

block out messages targeted at employers). 

They  will  strongly  argue  that  employing  illegal  workers  is  the  only  way  to  meet  their 

workforce needs – and dismiss as ‘uncaring’ and ‘lacking in understanding’ any propositions to 

the contrary that do not involve measures to address these workforce shortages. Anything less is 

seen as unjust. 
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INDUSTRY INSIGHT – HORTICULTURE INDUSTRY: 
 

Fred and his brother own several farming businesses, among them citrus and 
packing.  They have had an arrangement for several years with groups of 
Fijians and then Tongans who would come and work at their farms and live in 
the accommodation they provide. 
They work during the harvest season and are paid cash-in-hand.  When they 
leave to go back to their own countries – they ‘replaced themselves’ – sending 
other friends or relatives to fill in their positions.   They have left now (this 
season – after having a successful arrangement over the last few years) 
Fred and his brother were then approached by two contractors, one Indian, 
one Turkish – and now use them to supply the labour needs. 

 

“It’s contract labour – piecework – they turn up and say “that job’s 
worth $5k” and so we just pay them that much to do the work ... 
it’s brilliant – it’s so much easier – they just come with the people 
and we don’t have to bother about anything – we just get the 
invoice at the end of the week and give them a cheque – they 
come every Thursday and it’s all sorted out for that week ... we 
don’t even know who’s on the property – sometimes it’s 4 people, 
sometimes it’s 12 – but it doesn’t matter  - we don’t mind – they 
always turn up ... I hope they’re doing the right thing – but it must 
be alright – they keep on coming back” 

 

Group 2: Aware non-compliers 

This segment is typified by SMEs which appear to have embraced the black economy more 

broadly. The combination of low perceived risk and high benefits in terms of cost savings and 

convenience make illegal workers an attractive workforce option. In our sample they included 

food, manufacturing, retail, construction and transport (delivery) sectors. Taking the most 

expedient route to profit, they are likely to be operating some or all of their business ‘off the 

books’, including paying employees cash in hand. This is seen as normal, and a minor legal 

infringement. There is an attitude that these are not serious offences as “everybody does it”. 

Qualitatively, SMEs ethnic backgrounds, from sub-sectors including restaurants, cafes, 

takeaways, small manufacturing, service sector, small construction, trades, landscaping, gas 

stations, convenience stores, cleaning, delivery van driving and unlicensed brothels were 

identified as falling into this category. 

These employers are highly likely to be paying less than the award wage to their workers, and 

may justify this with a strong belief that Australian award wages, penalty rates, and taxes on 

employers are excessively high. Similarly to Group 1, these employers will justify lower wages by 

making comparisons to standard rates in their workers’ home countries. 

While there is a clear financial benefit to using illegal workers, employing illegal workers is also 

largely opportunistic. The path to finding workers is informal: referrals from existing employees, 
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family and local community connections; workers who approach them directly or through other 

less formal channels (e.g. [online employment site]). Smaller businesses (< 50 employees) were 

more likely to be approached directly by illegal workers (41% vs. 25% of sample)7. 

They have a low perceived risk of getting caught: Employers consider that there is minimal 

government enforcement of policy in this area, and hence the risks of getting caught are felt to 

be very low.  They  also  have  a  strong  culture  of  ‘off  the  books’  activity:  To  these 

employers, their own and their peers black market operations appear highly normalised. In the 

qualitative sample we heard of “half on the books, half off the books” activity, in which employers 

will have a mix of legal and illegal workers, or where employees will work some hours legally, 

and additional hours illegally (i.e. international students with legal work hour limits). Some 

employers said that making tax evasion arrangements not only for illegal workers, but also for 

Australia workers who may receive Centrelink benefits (such as university students on youth 

allowance), is not an uncommon practice. This suggests an ingrained pattern of behaviour that 

will be hard to disrupt. 

INDUSTRY INSIGHT – RESTAURANT INDUSTRY: 

Tony is from China and runs his family-owned Chinese dumpling restaurant in 
a suburb of a major city that has a high concentration of Chinese businesses. 
He has 7 employees, some of whom walked into the restaurant looking for 
work, some of whom were recommended by other colleagues, and some he 
found after placing an ad in the local Chinese newspaper.  Their skills and 
availability are more of a deciding factor for him deciding to employ them than 
their eligibility to work, he says that there aren’t enough Chinese chefs in 
Australia who have the skills in making dumplings, and especially to innovate. 
“We’ve  spent 10  years  making the same thing, now we  want to do new 
product, expand... to train a new chef requires significant investment” – and 
there are no courses offered in local training colleges that he could take 
advantage of, so he employs chefs who come to Australia on a WHV.  He is 
aware that having someone work more than 6 months on a WHV is illegal, and 
is wary of being caught... especially as he says that it is common knowledge 
that there is a financial incentive for local business to “dob in” illegal workers 
“they get $5,000 from the immigration office – this money won’t make them 
rich, won’t change their lives – they go and spend it at the casino - this is 
wrong, very wrong... Immigration is giving us too much stress” Language is 
also an issue in his entirely Mandarin-speaking workplace. “I’ve never had an 
Australian citizen work for me – we tried once with an [English speaking] chef 
but he didn’t last 3 months – too hard in the kitchen to translate all the time – 
we have all local people, we are helping the economy”. Tony sees his position 
as one of necessity and inevitability – he needs the staff, they are available 
and willing, and there is little disincentive to continue operating in this fashion. 

 

  

                                                            
7 The ‘Engagement Strategies Associated with Deterring Illegal Workers’ (11th October, 2012) report prepared for the 
Compliance Status Resolution Branch of Department of Immigration and Citizenship by Hall & Partners | Open Mind 
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Group 3: Naïve non-compliers 

These employers are typified by smaller business owners who, while generally law abiding, do 

not prioritise a high level of awareness of (and hence compliance with) their legal obligations 

with respect to employing illegal workers. They tend not to have processes in place to check the 

working entitlements of their non-citizen/resident employees (this cohort is not a large part of 

their workforce), and as such might easily – and unwittingly – employ illegal workers. They 

rely on the honesty of their employees and express shock if drawn into a compliance situation. 

We suspect, and suggest this is tested out in the quantitative study, that employers of Anglo-

Celtic ancestry are over represented here – small businesses in a variety of industries that are 

not even necessarily operating cash in hand who might have inherited employees when they 

bought a business, or are just unaware of their obligations.  This could be in the food / 

restaurant industry, but also a wider variety of small business – for example landscape 

gardening, small manufacturing etc.  It could also be that an employer takes on someone who 

is legal at the time, but is not aware that their status has changed and that they have 

forfeited their work rights. 

These employers are unaware of their legal obligation to check work rights. It simply does not 

occur to them that they might have a role in ensuring that their workers are legal – they feel time-

poor and immigration is not top of mind in the day-to-day running of their business. Whilst law 

abiding, these employers can be reluctant to agree that this is a burden that should be 

shouldered by business. If pressed, they are likely to assert that an employee’s visa status is 

matter for the individual employee and the government – not the employer. 
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INDUSTRY INSIGHT – COFFEE SHOP FRANCHISE 

Sharon and her husband bought a coffee shop franchise after they were both 
made redundant during the GFC – with little experience of running their own 
business, they appreciated the initial support provided by the franchisor, which 
included the hiring of the original employees.  The challenges of learning how 
to manage a business were significant, and now 18 months down the track, 
Sharon admits that she was quite “green” when she first started – and that 
finding and managing their own staff was a very steep learning curve.  She 
employed a young student and had no idea that she had any work restrictions 
in terms of her hours – and the girl did not bring it to her attention.  The first 
that Sharon heard of it was a visit from immigration  “I just had absolutely no 
idea – the franchisor did the original employment and maybe they checked the 
original workers, I don’t know, but I feel annoyed that if they knew they should 
check that they didn’t tell us... I’ve called them up, and also raised it at a 
franchisee meeting... that they should give us training about doing this... and 
there are maybe 17 franchisees in Victoria, and none of them at the meeting 
knew they had to check, not one!”  Sharon then reduced the employee’s 
working hours but the situation had soured – Sharon felt resentful that the 
employee hadn’t been upfront when she was hired, and the young girl 
persisted in wanting to work more hours – and after a few weeks she left.  

Sharon has now insisted that the requirements and methods for checking 
work status are included in the company’s training manual. 

Group 4: High compliers 

These typically medium to large businesses have dedicated human resources functions to 

ensure that they meet all their obligations with respect to government workforce regulation, and 

in general place a high degree of importance on compliance (including for reputation reasons). 

They appear highly likely to be members of industry associations and peak bodies and otherwise 

have links to organisations interested in employee welfare (i.e. unions) and include large 

businesses across all at risk industries: hotels, clubs, labour hire agencies / intermediaries, 

supermarket chains, fast food chains. They also appear more likely to be already conducting 

checks. 

Group 5: Compliant small business 

Typified by SMEs, these businesses are highly risk averse and tend to believe in the 

effectiveness and fairness of ‘the system’. In our qualitative sample they appeared to have a 

number of protective factors that help avoid the need for illegal labour – they are less likely to be 

under severe financial pressure (including those sectors with low margins such as hospitality) 

and more likely to have a permanent and stable workforce. Some non-Anglo-Celtic Australian 

employers  in  this  group  voiced  concerns  about  the  way  in  which  illegal  workers  can 

stigmatise immigrants more generally. 
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They have a lack of awareness as to the best way to check illegal worker status (i.e. might 

check  copies  of  passports not  originals,  using  TFN /  ABN or bank  account details  as 

evidence of right to work, only checking visas in passports, or not checking work rights 

regularly).8 

Group 6: Removed from risk 

These are businesses whose circumstances do not require access to illegal workers – they are 

highly specialised or require excellent English language skills or professional qualifications. If 

they do have non-citizen or resident workers it is more likely that they have entered Australia and 

are working legally through the skilled migration program. 

The vicious and virtuous circles of compliance 

The following discussion is drawn from the broader Employer study and is reproduced here for 
the sake of completeness. 

Above we discuss two very distinct perspectives from employers on how they view ‘normal’ 
with respect to employing illegal workers. We would further suggest that membership of the 
two cohorts in turn perpetuates these perspectives, so that those who see illegal work as the 
acceptable norm are part of a vicious circle and those who value compliance are part of a 
virtuous circle; with circle membership helping to reinforce current behaviour and attitudes into 
the future. It is likely that these points of view appear to strengthen over time, making it easier 
to dismiss alternative practice and arguments that support different ways of doing things. 

The following charts flesh out these concepts more fully. 

                                                            
8 You can only complete the TFN application online if you are a permanent migrant or temporary visitor who is actually in 
Australia. You must also be either: 

 a working holiday-maker 

 a New Zealander and you are automatically granted a visa on arrival 

 an overseas student and your visa has been amended to allow you to work 

 a person with a valid visa allowing you to stay in Australia indefinitely 
 a person with a business visa 
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5. FRAMING ILLEGAL WORK AMONGST THE GENERAL 
COMMUNITY 

The issue of illegal work is not a top of mind one for the Australian community.  And even when 

it is raised, it is poorly understood. The term, ‘illegal work’ has connotations of the informal 

labour market  and undeclared income, rather than suggesting work rights as conferred by visa 

status. Thus the community is more likely to associate the term with ATO and Centrelink 

infringements rather than ones to do with immigration. 

Since many people have at some stage worked for ‘cash-in-hand’ (for instance as students or 

when travelling overseas or casually helping out a friend) they don’t tend to see illegal work 

defined as cash-in-hand as a serious issue for Australia. 

“You care if it [illegal work] affects you personally - as long as they are doing 

all the right things and it doesn’t affect me - I don’t care” Female, general 

community, Melbourne. 

“I worked in a bar in London for cash.  It was illegal, but no one cares about 
that. It’s what everyone does”.  Female, aged in her 30s, General Community 

Terminology is therefore important here. There is a need to qualify the meaning of ‘illegal’ work 

as work by those who don’t have the right to work in Australia. However, as this group is (by 

definition) not Australian, this can lead into racist territories by conflating lack of language 

skills/not being Anglo Australian with being ‘illegal’.  The risk is that the discussion leads away 

from issues of illegality (wrong visas) to one of racism. Hence policy and programs need to be 

explained in such a way that they are clearly about illegal activity and not ethnicity. 

If pressed further about the definition of ‘illegal work’ beyond the immediate association with 

cash-in-hand, people will associate ‘illegal work’ with farming, and then with the restaurant, sex 

industry, construction industry, open air markets, labouring, cleaning jobs, manufacturing and 

taxi industries. Non-Anglo-Celtic Australians also tend to associate illegal work with local 

community businesses including those in the retail and the service industry (i.e. convenience or 

grocery stores, gas stations and nail bars).  The extent to which illegal work is perceived as an 

issue of concern to the general community is also mediated by the general community 

expectation that government is doing what needs to be done to monitor and control the 

incidence of illegal work. 

A frame analysis was applied to Australian community perceptions of illegal work to identify key 

underlying heuristics and cognitive biases shaping the way audiences including the general 

public, employers and illegal workers themselves engage with the issues. This analysis shows 

views about illegal work vary enormously depending on how they are defined and put into 
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context. The same individual or group can in one sitting express both highly positive and highly 

negative views of illegal work – they very easily see both sides, and will fall to one or the other 

depending on how the issue is presented to them. 

The table below presents some commonly expressed themes. Of note is the way in which 

positive frames (those that position illegal work in a positive light) have to do with the individual 

illegal worker and their personal situation; the more negative frames concern macro issues – 

the economy as a whole, such as job shortages, our industrial relations system, occupational 

health and safety system and productivity. 

 

 
 

Views Frame 

+ve framing: Willing to work/ sacrifice everything to get ahead 

New ideas/talents and skills 

Doing work Aussies won’t 

Making services/goods cheaper for us 

Helping them contribute to their families/get ahead 

Deserving  

Enriching  

Contributing  

Benefiting me  

Caring 

-ve framing: Making us like Greece/lawless/no tax 

 
Taking jobs from Aussies 

Pressure on work rights 

 
Workers exploited (no super/workplace 
insurance/training) 

Making legitimate business uncompetitive 

Impoverishing our 
nation 

Unfair 

Diminishing worker 
rights 

Unconscionable 

 
Unfair 

 

These frames are described in more detail below: 

 Willing to work/to sacrifice everything to get ahead  –  illegal  workers  framed as 
‘deserving’: These community attitudes focus specifically on the moral attributes of the 
individual worker, positioning them as someone in deserving circumstances who is (rightly) 
prepared to go far to provide for themselves and their families, even if this means operating 
outside of the accepted norms. The general community acknowledges they may not be able 
to fully appreciate their situation, not having had the misfortune to find themselves in similar 
economic circumstances.  Work becomes the means for people to pull themselves out of 
dire situations – the worker is deserving of sympathy and recognition for their efforts. 

“I know people who are so desperate that they just do whatever they can to 
extend their stay.” Female in her 30s, general community. 
“Illegal workers really bust their arse – they are fired up.” Employer 
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“I’m grateful to be born in Australia – if other people are able to make that luck 
for themselves – then good luck to them!”.   Female in her 40s, general 
community. 

 New ideas/talents and skills – illegal workers framed as ‘enriching’: People arriving to 
work in Australia from overseas are often recognised as having considerable skills and 
talents, which may be ascribed to a strong commitment to education in their home country 
(particularly Indian and Chinese). 

“This guy right, from [south-east Asia] is really amazing at tiling, he does in 
hours what other guys would take days to do... but see the thing is... he has had 
that much more experience, ‘cos they work much longer hours over there, so 
he’s done loads more of it, and it really shows” Employer, tiling business 

 Doing work Aussies won’t – illegal workers framed as ‘contributing’: This heuristic is 
reflexive and pervasive – and is deployed as one of the most common responses in 
explaining the dynamics of illegal work. It positions Australians as lazy and expecting 
something for nothing (something employers grumble about at the best of times!) and illegal 
workers as the opposite, for which they should be admired. However, this is not to say that 
Australian workers aren’t seen to have a point. There was also a commonly held view that 
it’s expensive to live here and that Australians would be compromising their moral stance if 
they just accepted work ‘no matter what’. Jobs should go to Australians – and then “fair 
enough if they can’t fill them” – employers should then be able to look around. 

“So when it comes to those kind of jobs that you actually need labour, you need 
someone to be there, Australians don’t want the job. Then you need other 
people to fill in those kinds of places. And it ended up that you have to pay 
cash. Because they’re willing to work, but they can’t work on paper.” Non-Anglo-
Celtic Australian Employer 

“Because I think, the way I see it is, people from other countries are hard 
workers. While Australians are all laid back, people from different ethnicity 
they’re all hard workers...  it could be because they have to try to be here, so 
they have to try harder, put extra work into it.” Non-Anglo-Celtic Australian 
Restaurant owner 

 Making services/goods cheaper for us – illegal workers framed as ‘benefiting me’: 

There is a recognition in the general community that cheaper labour means cheaper goods 

and services. 

“Unless you have a conscience about supporting the economy – you are always 
driven by the price.”  Male, 40+, General Community 

“There are a lot of refugees, Afghans, who have saved a lot of businesses – 
they’ve put them together with work opportunities and they might sometimes be 
people who don’t have a work visa, but the problem there is that the farmers are 
getting squeezed by the supermarkets”  Non-Anglo-Celtic Australian employer 
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 Helping  them  contribute to  their  families/get  ahead  –  illegal  workers  framed  as 
‘caring’: This attitude that highlights the benefits to other people of illegal work serves as a 
way to mitigate the negatives. Again on a personal level, it is a projection of what an 
individual might do (if pushed to it economically) to provide for their family.   It positions 
illegal workers as compassionate, responsible and caring. 

“They’re doing right by their families – it’s not really their fault.” Female, 50+, 
general community. 
“They can be working really hard, and they send their money back home... 
they’re not hurting anyone... maybe the rules need to be looked at.” Female in 
her 40s, general community 

 Making us like Greece/lawless/no tax – illegal work framed as ‘impoverishing our 
nation’:  This view reflects a broader economic concern of the effects of illegal work on 
society generally.  In conjunction with taking work away from Australians, concern about the 
lack of regulation of illegal work drives a critical view of the workers themselves. 

“It can’t be a free for all otherwise it would just be a race to the bottom – it sort 
of spirals down – somewhere there needs to be a balance – where it’s 
reasonable.”  Male, 40s, Small business owner 

“If  you  are  paying  tax  you  are  contributing  to  the  economy  and  you  are 
contributing to the public fund as well. But if you are working without visa, and 
then  they  take  that  money  away,  they  aren’t  contributing.  Actually  the 
Australian community is losing because money is going outside.” Non-Anglo-
Celtic Australian respondent, general community 

 Taking jobs from Aussies – illegal work framed as being ‘unfair’ to Australians: This 
attitude reflects the idea that when illegal workers accept work below the minimum wage, 
that they are removing opportunities from Australians. This is most strongly felt by those 
who were currently unemployed. 

 Pressure on work rights – illegal work framed as ‘diminishing worker rights’ for all: 
This view highlights larger issues around illegal work, as they are perceived to  affect 
workers more generally – reflecting a general concern that a downgrading of standards in 
some areas can have the effect of creating new benchmark lows across entire sectors, as 
well  as  being  dangerous  to  other  workers  where  minimum  safety  standards  are  not 
enforced. 

“We are here – we should play by the rules – if you don’t it creates an 
environment where working conditions all get undermined.”  Male, General 
community 

 Workers exploited (no super/workplace insurance/ training) – illegal work framed as 
being in an ‘unconscionable’ situation: There is genuine concern that illegal workers 
have little potential or means to assert their rights, and that this is clearly wrong from a 
moral perspective.  At the extreme end, this is framed as ‘trafficking’, where the worker is 
forced against their will into an illegal labour situation, and is particularly associated with the 
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sex industry.  In its milder form, is seen as an unscrupulous employer taking advantage of 
the illegal work status of an employee. 

“Trafficking? This willingness to buy into Asian sex trade and to see Asian 

women as submissive and sex slaves and it is quite entrenched and from 

movies, it is the popular perception of media portrayal. There are a lot of myths 

about the sex industry, say an incident that happens if it had been in another 

industry it wouldn’t have been a big deal or the occupation wouldn’t have been 

bled across the front pages. When 99.9% of the cases you don’t hear about as 

it is just people going about their work”.   Asian sex worker and sex industry 

stakeholder 

“I don’t know if you guys have heard but there used to be an Indian restaurant 
here... he used to pay cash in hand to this worker. What he did he put camera 
there, got a recording, and he was a student here. He took that to the 
government. He said this guy pays me 6 dollars an hour. Gets me to work like a 
dog. Right. Because he was doing kitchen hand, waitering, everything. Got the 
restaurant shut”.  Non-Anglo-Celtic Australian General Community, Male. 

 Making legitimate business uncompetitive – illegal work framed as being ‘unfair to 
Australian businesses who do not engage in such behaviour: This attitude is the 
inverse of the positive view that illegal work can contribute to keeping prices low.  Closely 
linked to the cash-in-hand economy, the ready supply of illegal workers who are willing to 
work for low wages results in lower operating costs and cheaper prices for businesses that 
are not discriminating in who they employ.  Businesses that choose to operate legally are 
then at a competitive disadvantage. 

Like the general community, illegal workers frame illegal work both positively and negatively. 

Their positive frames are based on very similar views to that of the general community, but of 

course, reframed from an individual perspective: they include ‘willing to work/to sacrifice 

everything to get ahead’, ‘New ideas/talents and skills’ and ‘Doing work Aussies won’t’. 

In this they focus almost entirely on the important contribution they make to Australia. They 

have firsthand experience of the struggles their employers have to find adequate workers, and 

know their value. While most appear to know that what they are doing is illegal, the tendency is 

to view this as a technicality. In fact, they tend to argue, not that they should be adhering to the 

law, but that the law should change to legitimise their work. 

Awareness of illegal work is higher amongst employers, particularly in those industries where 

illegal work is more prevalent.  But even here it is not top of mind – the issue has to be raised. 

Like illegal workers, employers frame illegal work very similarly to the general community. If 

anything, illegal work arrangements tend to be seen as fair and normal – they provide work to 

those who really need it, and help businesses continue to operate in a difficult environment. 
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Implications for building community support and cooperation 

When these groups are asked directly what government should do with respect to illegal workers, 

many say that the real solution is allowing these people who are keen to work to stay: “Legalise 

their situation.  They want to work and no one else wants the job, so let them have it” 

Their second answer tends to be “getting dole bludgers to do the work!” This was a surprisingly 

common response. That is, if these illegal workers can get work, why aren’t those on the dole 

able to? 

“So many bludgers paid out of our taxes, not fair to us.  Make them work” Non-Anglo-Celtic 
Australian, Filipino 
“We need a strict system… but then the local restaurants will close” Non-Anglo-Celtic 
Australian, Chinese 

Frames, as strongly held world views are very difficult to shift. This has implications for 

government efforts to gain community and business support for or participation in efforts to target 

illegal work. 

If arguments are framed so that they tap into positive views of illegal workers – that is, in terms 

of the individuals who undertake illegal work – as outlined above, it is easy to elicit sympathy for 

illegal workers. Sympathy can be higher amongst the middle class (compared to other low paid 

workers/unemployed/some migrants who see illegal workers as competition and fear lowering of 

minimum standards). 

“How else can they survive?” 
“They are sending money home where they have so little.” 
“How else can they pay for courses?” 

In this context we would note that talking about ‘visa over-stayers’ escalates the seriousness of 
the issue – when framed in this way illegal work becomes, not an accident/doing a bit of casual 
work while here on holidays but criminal activity by people who shouldn’t be in the country. It is 
universally seen as much more serious (who are these people? How can we monitor them? 
What if they commit a crime? How can we find them?) 

Illegal workers themselves generally think that Australia has rules and regulations in place to 
police illegal work and that they should be enforced – even those who are on the wrong side of 
the law still think that the principle holds… but  just not for them because their individual 
situation is special and they are deserving.  However, many don’t consider that they are at high 
risk of being caught (the Heroes), and there is a fairly widely held view that it is possible with 
perseverance to win the government around even if they are caught.  ‘Victims’ on the other hand 
can hope that they will be caught but are inclined to think that the Australian government is 
outsmarted by people like their agents and employers who can seem very powerful.  There is 
also a perception that Australia deals very well with people who are caught – that they won’t 
‘disappear’ or be mistreated and if sent back, this might be paid for.  
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6. NETWORKS OF ILLEGAL WORK 

The study has also pointed to the importance of networks, both in understanding connections 

to work but also in suggesting ways to disrupt illegal work. Some networks are more likely to be 

used by those who are opportunistic and in control of their situation; others are more likely to 

figure in the stories of those who feel out of control and a victim of their situation.  However, the 

key insight is that the opportunity to disrupt these networks would seem to be greater than the 

opportunity to intervene at the level of the individual illegal worker.  As discussed above, unless 

they are clearly being victimised and looking to the government to ‘save’ them, illegal workers 

appear to very unlikely to see what they do as truly ‘wrong’… just ‘unfair’! And by and large, this 

mirrors the view of many of the employers and the general public. 

In addition to the organisation of travel prior to leaving Australia, it appears that there are 

significant levels of organisation and systems within the illegal labour hiring and employment 

processes. The key networks include: 

 Labour hire contractors (agriculture): There are several levels of labour hire contractors 
that operate to service employer requirements, particularly for the horticulture industry. At 
the highest level there are legitimate labour hire agents who provide a full labour hire 
service to their clients, many using backpacker labour. This represents the most expensive 
option for farmers. Entirely organised by the contractor and completely above board  – 
clients are paying their workers full wages and entitlements, as well as a premium to the 
agent for full organisation and overseeing the process, which would include transport of 
workers to the work location and even provision of timeclocks to ensure employees are 
working full shifts. 

The next level contains more localised businesses, for instance where the owner of a 
backpacker hostel provides accommodation, and also organises the backpackers to work 
for local farms – with fewer overheads and a bit more flexibility. This would largely be above 
board, but could still represent a cheaper option for clients, with the hostel owner providing 
transport and taking less of an overhead himself. 

At the other end of the spectrum, illegal contractors work with agents / facilitators overseas 
to recruit workers for specific locations – in Australia they would approach a farmer (or other 
producer) directly and negotiate a set price for getting a crop down or a volume of work 
done.  The rate can be negotiable, and a farmer may be paying the equivalent of close to 
the minimum wage, but it is certain that the agent would be taking a significant cut, and that 
workers are doing longer hours for the wages. The workers’ food and accommodation 
would also be deducted from their wages. Illegal contractors are a closed circle, operating 
underground. Farmers report only having a mobile phone number on which to contact them, 
and they do not have offices, but rather visit the farmer once a week to collect a cheque – 
there is little interaction between the farmers and the workers, also because of a lack of 
English. Significantly, farmers are very willing to abrogate responsibility to these labour hire 
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contractors, including with regard to the extent to which they employ illegal workers. 

 Agents – sex industry: “It does happen. It’s not uncommon where people have to use 

agents to get visas. Some people refer to all 3rd party agents as trafficking, but it’s not 

uncommon in Asian cultures to get an agent.  If you look at the [visa application] form there is 

some pretty complicated requirements. They don’t make it simple. If English is not your first 

language often you do require support, it’s often easier to go to a migration agent and pay 

them to do that. And there are migration agents in Australia and that is legitimate. But if it is a 

migration agent in Thailand then they [incorrectly assume that it] must be trafficking. It’s quite 

common for people to use agents”. Asian sex worker and stakeholder – sex industry. 

 Ethnic communities (family and friends): Finding work within a particular ethnic 
community or language group (including businesses owned or operated within that 
community) appears to be a common way to source illegal work. Illegal workers speak of 
being comfortable in a workplace that features a common language and culture while 
employers can value particular language skills (if spoken by other staff or the clientele). To 
illustrate,  anecdotal  reports  included  reference to illegal  jobs  being  ‘passed  on’  through  
particular families, cycling through Australia on temporary visas. 

Historically, word of mouth, spread through friends/family already in Australia, agents and 
other facilitators, has indicated that it is possible to work illegally in Australia and earn 
money. There was always the potential that word of mouth could overemphasise ease of 
opportunity as well as the boundaries between illegal and legal work. Interestingly, in this 
study there were a number of instances of anecdotal feedback that this situation may be 
changing – and that the Australian Government is viewed as ‘getting tougher’ on illegal 
work. 

In addition, the provision of jobs within these ethnic communities can act to strengthen 
community ties – work provided for family members and friends acts as ‘favours’ and serves 
a  social  as  well  as  financial  purpose.  Many  employers  and  employees  reported 
opportunistic job hunting in specific geographic areas, often those that represented 
concentrations of ethnic businesses – restaurants will advertise in shop windows and 
workers will come and enquire about work direct to the place of business. 

 Online job hire and classified sites: Advertising ‘cash-in-hand’ work on online job hire and 
classified sites is reportedly common practice. [Online employment site], an online classified 
site had reportedly recently banned use of the term, however, illegal workers say that it is 
still very easy to ‘read between the lines’ and source illegal work through the site.  There 
were also reports of in-language equivalents of [online employment site] – (e.g. ‘Chinese 
[online employment site’) 

“I use [online employment site], and [online employment site]. [Online employment site] is 

very good for sourcing labourers, because there’s a lot of itinerant Irish and English blokes 

travelling, who are looking for labouring work. And some of them are good, some of them 

aren’t, you just try them out and say thanks mate, it’s been fun but you’re out of here, or 
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come back tomorrow. And they don’t care, there’s no hard feelings. It’s okay sweet and off 

they go.” Building contractor - employer 

 Long-term visa holder communities (backpacker/working holiday makers/students): 
Sourcing illegal work (amongst other visa related matters) can become a key topic of 
conversation and a source of useful tips amongst these communities; who as they bed 
down in Australia can become much more committed to staying and finding ways to prolong 
their stay. 

 Overstayer communities: Similarly to the above communities, overstayer communities 
can pass  on  advice  and  information  about  working  illegally.  The  fear  and  distrust  of 
authority that can come with working illegally while overstaying a visa means that usually 
only other overstayers are entirely trusted. 

 Ethnic press: as another key part of ethnic communities – many jobs will be advertised in 
ethnic newspapers.  Given that they are in-language, and that lack of English can be a 
significant risk factor in seeking illegal work, they represent a key channel for those seeking 
casual work. 

There appears to be significant value in being able to infiltrate and disrupt these networks. In 

particular the predatory organised labour hire and online job hire classified sites offer potential for 

regulation and enforcement in their activities. In addition, there is an opportunity for engagement 

and enforcement with ethnic businesses, to ensure that they are held to the legal standard. 
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7. CONCLUSIONS WITH RESPECT TO MANAGING ILLEGAL WORK 

This study identifies a number of push and pull factors that potentially offer an opportunity to 
manage illegal work. These push and pull factors are both individual and structural and are 
discussed below. 

 
 

Individual factor: financial need 

While there are a variety of push-pull factors, working illegally is seen by illegal workers as 

something they have to do. Australia represents a chance to be employed, and to earn much 

more money than they could hope to earn in their country of origin. This cash bottom line means 

that – except for those who are in quite parlous work circumstances (the victims) – there is little 

opportunity to persuade illegal workers to voluntarily desist. 

It would be possible to undertake communications that give information about rights and 

responsibilities with respect to illegal work, including as ‘prevention’ (prior to entering illegal 

work in Australia and overseas) and ‘cure’ (once people are in illegal work). However, targeting 

prevention communications would prove difficult and would likely not be successful unless very 

well targeted (the right communications intervention at the right time and place). 

In addition, most who are already working illegally are unlikely to be easily persuaded that they 

should change. As we have seen – those illegal workers who see themselves as heroes or 

everymen tend to see the government as a villain if it intervenes. While most can agree at a 

hypothetical and conceptual level that the government is entitled to enact the law (especially if 

this protects those who are exploited) at a personal level this is mostly not welcomed. There is 

little chance for the government to persuade these illegal workers of its legitimacy on the level of 

individual action. 

The inference is that this situation requires a regulatory and enforcement approach rather than 

information and persuasion. We would suggest that given the strength of the views held by 

illegal workers, the gentler end of the spectrum of available interventions (provision of 

information, persuasion, self-regulation, enforcement) will likely not be effective in deterring illegal 

work for those with this strong self-story. Provision of information (as to visa holders rights 

and responsibilities in relation to illegal work) as well as more persuasive techniques (social 
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marketing and behaviour change campaigns) are unlikely to deter those already in Australia. This 

tends to indicate that it is the structural push and pull factors that need to be addressed. 

Structural factors 

Supply of illegal work (employment market) 

Following financial need, this is possibly the chief factor driving uptake of illegal work. As 

discussed above in the ‘employer’ section, there appears to be a considerable supply of illegal 

work in Australia, especially as relates to agriculture, hospitality (and the unskilled service 

sector more broadly), construction and sex industries. For those workers who are highly 

vulnerable, and whose desperation is evident, removing supply may well be the only way to 

address their demand.  It is anticipated that the introduction and enforcement of proposed 

reforms concerning employer sanctions around employing illegal workers will address some of 

the issues to do with employers. However, there are clearly broader compliance and 

enforcement issues to do with the more organised end of the illegal labour market spectrum – to 

do with debt bondage, trafficking and use of illegal labour hire firms – that will require additional 

action. 

Theoretically, it may also be possible to change employer norms to do with illegal work 

(acceptance of illegal work, increased salience of illegal work as an issue) through shifting 

community views – at present there is potential for high levels of tolerance of illegal work. 

However, this work would be difficult to do and require a large communications budget – and 

there would still be a question as to how much it would achieve. While it will be important to 

address framing of the issue as part of routine communications, further investment seems 

unlikely to be worth the return. 

In addition we note that industry representatives and illegal workers suggested that offering 

legal ways into employment makes people less reliant on illegal work i.e. visas for sex workers 

reducing debt bondage, and offering in language material for Korean, Chinese and Thai sex 

workers. Separately it has been suggested that ‘trial’ skills visas would be a valuable addition for 

other industries so that employers can make sure they want to sponsor people before taking on 

the commitment of full-time sponsored employment. 

Organised travel to Australia 

A common characteristic of many illegal workers is the high the degree to which their travel to 

Australia is facilitated by others. This includes by legitimate education, migration and travel 

agents, as well as less legitimate agents who deal in debt bondage and trafficking. 

These agents organise everything from travel papers (passport and visas) to travel (air tickets 

and accommodation), study, and possibly work. This promotes illegal work in two ways – people 

are not necessarily aware of their exact work rights before or even after they arrive; and also, 
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people may arrive in Australia to a situation that they hadn’t expected (students then having to 

work illegally, trafficked workers forced to work). The findings of this study do not suggest ways 

in which this organisation could easily be disrupted. 

Organised  labour force:  use  of  semi-formal and  informal networks to  gain  employment  in 
Australia 

In addition to the organisation of travel prior to leaving Australia, it appears that there are 

significant levels of organisation and systems within the illegal labour hiring and employment 

processes. There appears to be a key opportunity to disrupt the networks through which people 

find work. This avenue provides strong potential to address the problem of illegal work in a 

situation where employers and employees are not very interested in change. This includes 

targeting online advertising to become more legitimate; building support in ethnic communities 

for legitimate employment and further regulating organised labour hire (for example, informing 

farmers of their obligations, and investigating the potential to require registering and reporting of 

labour hire firms.) 
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Harvest trails in Australia: Patterns of seasonal migration in the fruit
and vegetable industry
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Abstract

Against a background of declining employment in agriculture, a mobile workforce plays a crucial role in meeting seasonal labour

demand in Australia. The dynamics of this labour force have received surprisingly little attention. We situate seasonal migration within

the rising diversity of present-day mobility, and capture images of its early history in Australia. Statistical and documentary sources

provide a basis to illustrate patterns of demand for seasonal labour and estimate the size of the workforce. Drawing on fieldwork in three

case study regions of Queensland, we then seek to establish the composition of the seasonal workforce, identify their motives for

undertaking seasonal work, and discover their harvest trails. Combining these data generates a typology that distinguishes key groups.

Our results point to a fall in the numbers of Permanent Itinerants compensated by a sharp rise in Retirees and Working Holiday Makers

from Overseas, each with distinctive spatial circuits. We argue that consumption motives play a growing role in the dynamics of seasonal

labour mobility, and identify an emerging organisational apparatus that shapes and controls the industry. Drawing on the experience of

other developed countries with more open labour markets, we anticipate continuing transformation in seasonal labour dynamics.

r 2006 Elsevier Ltd. All rights reserved.
1. Introduction

Among the myriad social transformations that gathered
pace during the late twentieth century, few have been more
far-reaching than the growth in personal mobility. Move-
ment intensities have increased rapidly, accompanied by a
growing diversity in forms of spatial behaviour. New types
of movement have emerged and taken shape, some oriented
to consumption (Hall and Williams, 2002), others driven by
production and the changing needs of business (Swarbrooke
and Horner, 2001). The new mobilities have a strong urban
focus, but population movement has long been integral to
the functioning of rural areas (Samuel, 1976), and this
reliance is intensified in sparsely settled countries such as
Australia (Davison, 1979). As in the urban setting, however,
rural mobilities have been radically transformed by the
changing social and economic context (Ball, 1987).
e front matter r 2006 Elsevier Ltd. All rights reserved.
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This paper examines one of the most prominent and
enduring forms of population movement in rural areas of
Australia: the seasonal migration of labour in the fruit and
vegetable industry. Employment in agriculture has been
declining in developed countries over the past half century
(Findeis, 2002) as the number of farms has fallen and
technology has substituted for labour (Lewis, 1990). At the
same time, hired labour has risen as a proportion of the
agricultural workforce (Findeis, 2002), and one reason for
this is the persistence of seasonal variations in demand
(Ball, 1987). While total farm employment has fallen in
Australia, the fruit and vegetable industry remains
dependent on a large number of workers for harvesting,
thinning and pruning of crops due to handling require-
ments and grading demands that cannot yet be met by
machinery. Local workforces in harvest regions are
generally not sufficient to meet this demand, so seasonal
workers migrate to these areas to fill the shortfall, mostly in
picking and packing at harvest time, but also in smaller
numbers for pruning and thinning of crops in the off-
season. Fruit and vegetables display the most pronounced
seasonal peaks of all agricultural crops (Ball, 1987). What
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renders the industry unique is the way labour demand is
fragmented across time and space.

As with all forms of circular and temporary mobility,
understanding of seasonal labour dynamics is hindered by
the multifaceted nature of the movement, and by the dearth
of data that capture its complexity (Bell, 2001). The agenda
is daunting. Understanding needs to encompass not only
the space-time sequences traced by seasonal migrants but
also to measure the overall prevalence of itinerant labour
within the industry. Equally important is an appreciation
of labour force composition, and of the motives that
encourage people to join the harvest trail. The evidence to
date, on all these dimensions, is at best partial and
fragmentary.

This paper aims to augment contemporary understand-
ing by coupling documentary sources with official statistics
and a survey of workers, growers, and key informants in
three harvest localities dispersed across the north-eastern
Australian State of Queensland, a region which hosts a
diverse array of horticultural enterprise. By way of
introduction we briefly review previous studies of seasonal
labour mobility, sketch the physical and human settings
within which such movements occur in the Australian
context, and estimate the size of the workforce. Our focus
then turns to the characteristics of the workforce. A
demographic profile helps reveal the selective nature of
seasonal migration and identify the population segments
most inclined to embrace what Olwig and Sorensen (2002)
term a ‘‘livelihood’’ of seasonal migration. Combining
these characteristics with data on spatial patterns provides
the basis for a typology of seasonal migrants. The makeup
of the workforce also helps reveal the motives that attract
particular population groups to an itinerant lifestyle.
Background assists us to decipher motives but our analysis
underlines the significance of institutional influences on the
spatial and temporal dynamics of seasonal labour mobility.

2. Research on itinerant labour

Seasonal mobility has been a persistent feature of the
Australian landscape. Fox (1991, p. 5) notes of the first
inhabitants that ‘‘Aboriginal life and labour was tied very
closely to the seasons,’’ and seasonal migrations remain an
intrinsic component of traditional indigenous culture today
(Taylor and Bell, 2004). New patterns of movement
emerged following European settlement, as the advent of
intensive agriculture called for mobility among farm
labourers to service crops harvested at different times of
the year and at widely spaced locations (Davison, 1979).
The outcomes are celebrated in an extensive historical
literature which has fashioned a series of romantic visions
in Australian folklore: the fruit picker (Langley, 1942), the
canecutter (Balanzategui, 1990), the shearer (Kelly, 1981)
and the swagman (Evans, 1975), all ranging freely across a
‘‘wide brown land’’.

Our images of mobility in nineteenth and early twentieth
century Australia owe much to these biographical ac-
115
counts. According to Davison (1979), the earliest statistical
data on seasonality in agriculture are estimates for the late
1930s, produced by the then Commonwealth Bureau of
Census and Statistics, and reproduced in Keating (1973).
Derived from monthly workforce counts coupled with
information on the timing of operations in selected
industries, the estimates show how the seasonal variation
in employment differs between Australian states: the data
suggest (rather than trace) a southward migration down
the east coast of Australia from August to February,
following the peaks in labour demand. Bean’s (1925) classic
account of the wool industry provides a more graphic
description of the way shearing advanced steadily across
the country, likening it to a wave constantly in motion that
proceeds from western Queensland to southern Australia,
then rises again in the centre to start another cycle. Laut
(1969) provides a more formalised account, tracing the
circuits between company holdings followed by shearers in
one New South Wales cooperative during the mid 1960s.
Two key features emerge from this work. First is that the
aggregate spatial pattern of the crop cycle is not necessarily
reflected in the movements of individual workers: the
composite picture is comprised of many overlapping
circuits of varying intensity and spatial extent. Second is
the early recognition that organisational structures play a
pivotal role shaping the patterns and timing of circulation.
Both these observations resonate with the empirical
findings presented later in this paper.
Compared with shearers, itinerant labour in horticulture

has attracted little attention in the Australian literature.
Studies of the rural workforce routinely recognise this
segment of the labour market, and one consistent finding is
of the poor working conditions endured by hired farm
labour (McAllister, 2002; McIntyre, 1948). However,
itinerant workers are difficult to distinguish from other
employees and rarely form the primary focus of inquiry.
Ruben’s (1992) study of fruit pickers in Victoria’s
Goulburn Valley provides a rare exception. Her description
of working conditions also defies the romantic image:
‘‘Picking is undisputedly an unattractive jobywork is hard
and low paid [with] inadequate accommodation, lack of
efficient transport, poor working conditions and deficient
work organisation.’’
Seasonal work appears to attract a heterogeneous

population, but the relative size and significance of
individual workforce segments is not well established.
Ruben (1992) classified her sample of 236 fruit pickers into
three broad groups based on geographic origin—locals,
other Australians, and overseas workers, and estimated
their proportions at 18%, 62% and 20%, respectively.
However, only 15% of the total were seen as true itinerants
who followed a regular circuit. Based on fieldwork in citrus
growing areas of Queensland, McAllister (2002) recognised
greater segmentation in the seasonal workforce, distin-
guishing locals, itinerants, immigrants, backpackers and
retirees, though no attempt was made to indicate their
relative numbers or spatial behaviour.
7
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In the mid 1990s, industry concern about the shortage of
seasonal labour triggered a Commonwealth Government
Inquiry into the nature of human resources in the industry
(National Harvest Trail Working Group (NHTWG),
2000). While much of the report is taken up with issues
of health and safety, pay and taxation, accommodation
and transport, it also focuses on strategies to lift recruit-
ment and better match supply with demand by enhancing
the flow of information on job openings. One recommen-
dation was to introduce harvest trails to encourage the ‘‘fit
mobile unemployed’’ (NHTWG, 2000, p.1) to engage in
harvest work while seeing Australia. Rather than seek to
identify existing circuits, however, the report simply
constructed a series of proposed trails, linking harvest
locations that might appeal to potential recruits. The
inquiry also added two further groups to the classification
of seasonal workers: Working Holiday Makers from
overseas (WHMOs), and Younger Australians and New
Zealanders, including university and high school students
looking for temporary work.

WHMOs are one group of seasonal workers who
have attracted more than passing attention. The Working
Holiday Maker Program is a multilateral agreement
that allows 18–30 year olds from overseas to live and
work in Australia for up to one year, spending no
more than three months with a single employer (DIMIA,
2004). Industry submissions to a 1997 Joint Standing
Committee on Migration argued that WHMOs represented
a crucial source of seasonal labour, and sought to have
the Program extended to meet growing demand (Com-
monwealth of Australia, 1997). While the Government
response was muted, the total number of Working
Holiday visas issued has risen sharply in recent years,
increasing from 57,000 in 1997–1998 to 85,000 by
2001–2002. Early in the new millennium plans were
underway to increase the WHM Program to encompass
26 nations (Hugo, 2001).

As Hugo (2001) points out, immigration played a central
role in development of the nation’s horticulture, and there
are strong concentrations of southern European immi-
grants in many fruit and vegetable growing areas. In recent
years, however, Australian government policy has consis-
tently excluded unskilled immigrants (Birrell, 2003), so
Australia has not developed the reliance on importing
seasonal workers from overseas that is characteristic of the
United States (Findeis, 2002) and of rising significance in
Britain (Ball, 1987). Nevertheless, overseas workers feature
prominently in the industry. In addition to WHMOs, the
Trans-Tasman Agreement enables New Zealanders to
work in Australia without a visa so there is substantial
labour mobility across the Tasman. New Zealanders move
in response to seasonal labour opportunities and play an
important role in the Australian rural labour market. The
transitory nature of harvest work, coupled with the
pressing need for casual labour during harvest time, also
makes the industry particularly attractive to overseas
visitors who lack formal work rights. Growers argue that
1158
it is difficult to ascertain whether itinerant workers can be
lawfully employed.
There is now a substantial literature on the transnational

migration of agricultural workers, a seasonal ebb and
flow of labour, chiefly from developing countries to the
developed world, spanning most regions of the globe. The
movement of Mexican labourers to North America is a
classic example. Martin (2002) has traced the effects of US
policy on admission of Mexican farm workers over the past
century, demonstrating how legal status influences both
patterns of movement and social mobility (see also Perloff
et al., 1998). Gogia (2006) reaches parallel conclusions for
Canada, neatly contrasting the northwards drift of
Mexican harvest workers against the southerly sojourns
of Canadian backpackers. Seasonal migration of farm
labour is also attracting rising interest against the backdrop
of European economic integration, particularly from the
new accession countries of Eastern Europe to the west
(Hess, 2004).
Circular mobility in agriculture is also integral to rural

society in developing countries and there is an extensive
body of work documenting the timing and patterns of
movement. This literature extends across a range of
commodities and spatial settings. Examples include Cordell
et al.’s (1998) history of circulation in West Africa, where
patterns of migration have been shaped by historical
colonial influences, and Kirchner’s (1980) exhaustive
analysis of seasonal labour migration in the Argentine
sugar industry. Kirchner (1980) highlights the nexus
between subsistence and commercial agricultural produc-
tion, with workers moving across the country to find
employment on larger farms during the tiempo muerto

(dead time) at the home farm. Chapman and Prothero
(1983) provided the essential conceptual framework for the
study of circulation in third world settings. Surprisingly,
perhaps, it is also in developing countries where most
attention has been given to quantifying circular mobility
(Taylor, 1986), though statistical measures have rarely been
applied to harvest labour.
While seasonal movement of agricultural workers is a

worldwide phenomenon, much less attention has been
given to contemporary movements within developed
countries. Moreover, research has been concerned princi-
pally with working conditions, recruitment problems and
labour shortages (Weber, 1994; Rothenberg, 1998), rather
than with spatio-temporal patterns. One focus has been on
destination choice, and particularly on identifying the
reasons seasonal workers move to particular harvest
locations (Perloff et al., 1998). The importance of work
duration emerges as a common theme. For example,
Thilmany (2001) found that many workers aim to limit
the number of locations visited in a year in order to control
travel costs and reduce downtime. As with all mobility
studies, however, what emerges most clearly from the
literature is the need to embed understanding of seasonal
migration within its physical, social and institutional
setting.
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3. Patterns of demand

While most research into seasonal labour in Australia
has focused on a single region, it is the aggregate
distribution of crop production in space and time that
underpins the seasonal cycle of labour mobility in the
horticultural sector. Each crop has unique cultivation and
harvest requirements that occur at particular times of year
and are of variable duration. This means that demand for
labour to perform each task is only temporary, varying in
duration from a couple of weeks to several months, and
generally occurs around the same time each year.

The level of demand for seasonal labour in each location
is determined by a combination of two main factors: the
size and composition of the local labour force, and the
geographical distribution of growing locations, juxtaposed
with the Australian settlement pattern. Selective out-
migration from farms and country towns has steadily
eroded the workforce in agricultural regions. New employ-
ment opportunities have also consumed local labour
previously available for hired farm work, with more
attractive salaries and working conditions luring workers
away from the fruit and vegetable industry (Rowland,
1979). At the same time, the industry has continued to
increase outputs and demand for workers has remained
high (ABARE, 2003). The net effect has been a rise in
demand for labour from outside the local area, creating a
national demand for a mobile workforce to satisfy crop
TOWN STATE JAN FEB MAR APR
Ti Tree Northern Territory
Katherine Northern Territory
Darwin Northern Territory
Gilbert River Queensland
Atherton Tableland Queensland
Ayr Queensland
Bowen Queensland
Giru Queensland
Mundubbera Queensland

Fig. 1. Mango harvesting calendar, Austra

JAN FEB MAR APR MAY
Bananas
Paw paws
Avacadoes
Potatoes
Strawberries
Custard Apples
Longans
Lychees
Mangoes
Pumpkin
Watermelon

Fig. 2. Seasonal demand for labour by crop type, Ather
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requirements across widely spaced locations at different
times of the year.
The dispersal of agricultural production across the

Australian landscape has been influenced by both physical
and economic factors (Ockwell, 1990). The biological
demands of each crop are different, so environmental
conditions including soil, water, and climate dictate where
crops can be grown and harvest yields maximised.
Australia’s size and environmental diversity mean that
similar crops can be grown at widely dispersed locations
(Fig. 1). Some growing areas provide optimum conditions
for several crops, each with unique cycles requiring labour
at different times of the year (Fig. 2). Economic factors,
including the cost of land, labour, finance and transport
subsequently determine the viability of crop production at
each location.
Fig. 3 is based on two documentary resources, Brebner’s

Workabout Australia (2002) and the Harvest Trail web
pages provided by the Australian employment initiative,
Australian JobSearch (2005), both of which provide details
of growing regions in Australia that require seasonal
labour. These regions are concentrated predominantly in
the Eastern states. Growing areas in Victoria and New
South Wales are widely scattered, but there is a strong
concentration following the state border along the Murray
River, which extends into South Australia. In Queensland,
fruit and vegetable production is concentrated in the east of
the State, with sites in the north confined increasingly to
MAY JUN JUL AUG SEP OCT NOV DEC

lia. Source: Data from Brebner (2002).
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ton, Queensland. Source: Data from Brebner (2002).
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Fig. 3. Fruit and vegetable regions requiring seasonal labour, Australia.
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the coast. A similar picture emerges in Western Australia,
with growing areas scattered along the coastal fringe, and
in the State’s south–west. In Tasmania, the main focus is
on the north and south coasts, while the few growing
regions in the Northern Territory are widely scattered.

Given the size of the continent, the nature of population
distribution in Australia poses a substantial obstacle to the
timely supply of seasonal farm labour to these regions.
According to the 2001 Census, 63.7% of Australia’s
population is concentrated in and around capital cities,
and 84.7 percent live within fifty kilometres of the coast
(ABS, 2003), a considerable distance from many growing
areas, especially in New South Wales and Victoria.
Distance effectively prevents city residents from commut-
ing to growing areas. At the same time, distances between
regions are often too great for rural workers to commute
during their local off-season. The consequence is that
seasonal labour needs can only be met by some form of
extended mobility.

4. Measuring seasonal migration

It is difficult to estimate the total number of seasonal
workers employed in Australia’s fruit and vegetable
industry. No official statistics are collected and available
estimates are difficult to reconcile. Harvesting Australia

(2000), for example, cites data from the Australian Bureau
of Statistics Labour Force Survey indicating that ‘‘140,000
agricultural and horticultural labourers are employed in
1160
Australia throughout the year’’. McAllister (2000), on the
other hand, drawing on 1996 Census data, puts the figure
much lower, at around 38,000. The discrepancy may be
partly a product of differences in the data sources, but it is
mainly due to variations in how the target group was
defined. McAllister (2000) coupled two Census categories,
industry and category of worker, to distinguish employees
working in the horticulture and fruit growing sector
(ANZIC category 011). By contrast, the 140,000 figure
cited in Harvesting Australia corresponds to the occupa-
tional group Agricultural and Horticultural Labourers
(ASCO category 992). The latter encompasses a range of
occupational groups apart from seasonal workers, includ-
ing general farm hands, nurserymen, and shearing shed
hands, and therefore delivers a significantly larger count.
Both sets of figures encompass local labour as well as

itinerant workers, but Census data almost certainly
understate the total numbers involved in the industry.
Transient populations are the least well enumerated of all
groups (ABS, 2001) and the data captured on overseas
visitors are especially deficient, both in terms of coverage
and in available information. Since only age, sex and
marital status of international visitors are collected, it is
not possible to determine the numbers engaged in any
sort of work. A further problem is that the Census provides
no more than a snapshot at a particular point in time,
which is not necessarily representative of the peak in any
locality or region (Bell and Ward, 1998). The picture is
further complicated by the porous nature of occupational
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boundaries in the farming sector. Ball (1987) identified
similar limitations with data from the UK MAFF Census.

Some of these problems can be overcome by using data
from the monthly Australian Labour Force Survey, since
both industry and status of employment are also defined in
that collection. This delivers figures that correspond closely
with McAllister’s Census-based estimates, suggesting a
workforce of around 43,700 in mid 1996, rising to between
60,000 and 70,000 early in the new millenium.

The difficulties in estimating the size of the labour force
are largely a product of the seasonal nature of the industry,
coupled with the predominance of casual employment and
the highly variable duration of jobs. The Commonwealth
Department of Employment, Workplace Relations and
Small Business endeavoured to adjust for these problems
by expressing labour requirements in terms of full-time
jobs, concluding there were between 55,000 and 65,000 full
time equivalent positions available in harvest areas in
Australia in the late 1990s, marginally above the labour
force estimate for the same period (NHTWG, 2000).

While the true figure may be out of reach, a full
understanding of seasonal labour needs to encompass,
rather than adjust for, the seasonal nature of the work,
limited duration of jobs, high rates of labour turnover and
the chronic mobility of a significant proportion of the
seasonal workforce. One option is to measure the total
number of positions available in seasonal work across the
country. Brebner’s Workabout Australia (2002) does this
for 118 growing regions, based largely on figures provided
by the major recruitment agencies. Summing these figures
gives a total of some 175,000 positions across Australia
over the course of a year. This is almost certainly
conservative, since not all growing regions have a formal
recruitment agency with the resources to collect such data,
and many growers still rely on word of mouth and direct
approaches to recruit workers. As with the Census and
Labour Force data, however, these figures include posi-
tions that will be filled by locals, as well as by itinerant
workers.

5. Fieldwork

Small scale, local surveys cannot overcome the deficien-
cies in national datasets and deliver a robust estimate of
total seasonal employment. They do, however, provide the
opportunity to examine other key dimensions of the
seasonal workforce, including their characteristics, motives
and patterns of mobility. There were three components
to the fieldwork strategy. First, discussions were held with
key informants at the Queensland Fruit and Vegetable
Growers association (QFVG), the principal industry
organisation representing growers. As well as helping
identify the changing dynamics of the industry, QFVG
assisted in selection of potential study sites and facilitated
initial contact with growers in each region.

Second, face to face interviews were conducted with
three respondent groups in each case study area: growers,
116
seasonal workers and recruitment agents. These took the
form of extensive, in-depth interviews with a cross-section
of participants, but by no means constitute a representative
sample. A total of thirteen growers were interviewed, each
of whom employed thirty or more seasonal workers per
year. Collectively, this sample accounted for in excess of
1000 seasonal workers. Open-ended discussions were held
with eleven of the largest recruitment agents, caravan park
proprietors and harvest offices. Twenty itinerant seasonal
workers were also interviewed.
The third element of the fieldwork involved field

observation in each of the three case study areas, designed
to establish the composition of the workforce, accommo-
dation and travel arrangements, and work patterns. Key
aspects included recording the profile of workers at each of
the farms visited, and identifying the types of roles
undertaken. Field observation was facilitated and its utility
enhanced by researchers staying in caravan parks occupied
largely by seasonal workers.
The field sites were selected to represent a range of crops

and geographical locations across Queensland: Gayndah-
Mundubbera, Bowen and Tully (Fig. 3). Gayndah is a
citrus-growing region located 320 km north–west of the
State capital Brisbane, with the harvest taking place from
March to September. Mundubbera is 40 km west of
Gayndah, and is regarded as the citrus capital of Queens-
land, with the harvest taking place from April to October.
Because of their proximity and similar agricultural profile,
these areas were treated as a single entity, with a collective
resident population of around 5000. During the citrus
harvest the larger farms in the area each employ from 25 to
250 migrant seasonal workers, constituting up to sixty
percent of the workforce at some farms. Brebner (2002) put
total seasonal employment in the area at 2000 positions.
Bowen is a coastal town located midway between

Mackay and Townsville on the north central coast of
Queensland, with a resident population of around 12,000.
Bowen is famous for its mangoes and a variety of other
vegetables, but the largest harvest is that of the tomato,
which takes place from May to November. Total seasonal
employment for all crops is estimated at up to 5000
positions over the course of a year (Brebner, 2002). The
larger tomato farms each employ from fifty to three
hundred or more seasonal workers during the peak of the
harvest.
The third fieldwork site, Tully, is situated 140 km south

of the Queensland tourist town of Cairns, with a resident
population of around 2500. It is one of Australia’s largest
banana producers, with year-round demand for workers
peaking towards the end of the year and into January.
Total seasonal jobs are estimated at over four hundred
positions over the course of a year (Brebner, 2002), with
the larger farms employing eighty or more seasonal
workers in the second half of the year.
Prospective farms for interviewing growers and farm

workers in each study area were initially identified from
listings kindly made available by the QFVG. Growers were
1
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then contacted by letter and subsequently by phone to
arrange interviews. Fieldwork was conducted in mid 2003.

6. The travellers

Any reference to fruit pickers in Australia conjures up
images of a single white male, aged in his thirties or forties,
with a straggly beard, grubby clothes and a rucksack over
the shoulder. In reality, this historically significant char-
acter no longer epitomises the itinerant worker in the
contemporary Australian fruit and vegetable industry. In
fact, all growers claimed that the proportion of Permanent
Itinerants, or drifters as they are known by some growers,
has declined steadily in recent years, compensated partly by
the introduction of several new identities.

The results of the fieldwork depict a variety of back-
grounds among the seasonal workforce, but five main
groups can be identified, based on their demographic
characteristics and the nature of their employment. First
are the Permanent Itinerants—career farm labourers,
engaged full-time in the seasonal labour force who take
an annual break between seasonal jobs as the opportunity
provides. Second are the Retirees, who take on seasonal
work, part-time or full-time, to supplement their income
while seeing Australia. Similar in employment status is the
third group, the Australian Working Holiday Makers

(AWHMs), who take time out before returning to the
mainstream workforce (in contrast to the Retirees who
have already done their time in the mainstream). The
fourth group, Working Holiday Makers from Overseas

(WHMOs), spend short periods engaged in seasonal
labour to supplement their income and enrich their travel
experience in Australia. Finally are the Students, who
travel to harvest locations during vacation from tertiary
studies.

The boundaries between these groups are not always
clear, some individuals are difficult to classify, and many
recruiters did not attempt to distinguish between them. For
example, some workers classified as WHMOs by recruiters
were in Australia on student visas with the right to work
full-time during university vacations. Similarly, workers
travelling on a regular basis between Australia and New
Zealand are difficult to classify on their maiden trip, as
some join the Australian Permanent Itinerant workforce
but return to New Zealand each year. AWHMs were only
differentiated by a few recruiters, but Retirees were
sometimes perceived as belonging to this category! Another
group difficult to classify are the casuals, those who try
their hand at seasonal work for a short period, but don’t
remain for more than a season. By their very nature, this
group are difficult to identify, and their overall numbers
unclear.

As will become apparent from the discussion that
follows, the representation of these groups varies widely
between different harvest locations. In aggregate, however,
it is Permanent Itinerants, Retirees and WHMOs who
make up the bulk of the seasonal workforce. Of these,
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Permanent Itinerants are still the most significant compo-
nent, although recruiters in all regions believed this group
to be in rapid decline. One grower in Mundubbera
estimated that Permanent Itinerants used to make up
about ninety percent of his workforce, but today the figure
had fallen to around half. It appears that Retirees and
WHMOs are increasingly filling this widening gap in
available labour. This shift in the composition of the
seasonal labour force, coupled with changes in the nature
of the work and other social trends, has dramatically
altered the demographic composition of the workforce.
Historically, men have dominated the hired farm labour
force in Australia, reflecting social prescriptions for sex-
appropriate roles (Lewis, 1990). Women are now closing
this gap among the itinerant workforce, with several farms
even reporting an equal number of men and women
employed throughout the season. This is due largely to the
relatively even proportions of males and females among the
rapidly rising group of WHMOs and Retirees. Never-
theless, there is a clear sexual division of labour, with men
preferring the picking jobs, which command more money,
and women making up the majority in the packing sheds.
By the same token, couples who travel together are
more likely to work at picking rather than any other task,
while some younger women also prefer picking, generally
working in pairs.
Age structure differs widely between the various

population groups. Seasonal workers range in age from
the twenties into the sixties, with the majority aged between
25 and 50. Only a very small proportion are older, and the
under 25s are often excluded at the discretion of growers
who generally prefer a more mature workforce. Retirees
are the oldest group, forming part of the growing
contingent of highly mobile grey nomads, with workers
ranging from the young retirees opting for a lifestyle
change in their forties, to those still keen to work into their
sixties to support themselves while seeing Australia.
Permanent Itinerants vary in age from the mid-twenties
to the forties, while the 18–30 age range for the WHMO
group is determined by visa regulations. Growers report
that most of the latter are in their early to mid-twenties.
Students are also usually in their early twenties while
AWHMs span the twenties and the thirties.
Growers conceded that the family groups that travelled

and picked or packed together in the past have all but
disappeared under workplace health and safety regulations
that prohibit children from accompanying parents into the
workplace. However, couples are a significant component
of the seasonal labour force, with many working under a
single pay and tax file number. This reflects changing
societal attitudes towards women being involved in paid
work outside the home, but it also underlines the difficulty
faced by single Permanent Itinerant workers in maintaining
relationships because of their peripatetic lifestyle. A large
proportion of Retirees work as a couple, often travelling
with others in convoy. Some WHMOs also travel as
couples, although more commonly this group works with
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friends in groups of two to four, often changing travelling
partners at each location visited, or accumulating new
partners along the way.

The longstanding involvement of overseas-born workers
in Australia’s fruit and vegetable industry has been
sustained into the 21st century. However, while Martin
(2002) and Findeis (2002) have highlighted the importance
of transnational migrants in the United States seasonal
labour force, the overseas-born element in the Australian
seasonal labour force is made up of (mostly legal)
permanent immigrants. Indeed, the shifting focus of
Australia’s permanent immigration profile (DIMIA,
2002) since the last vestiges of the White Australia Policy
were laid to rest in the mid 1970s, has increased the
diversity of birthplace groups involved in the industry. As
noted earlier, most overseas-born seasonal workers in the
past were of European extraction (Hugo, 2001). Permanent
Itinerants today include many former immigrants, with
field observation and growers identifying particularly high
concentrations of Turkish, Chinese, Middle Eastern and
Vietnamese workers (the latter locally known as the hat
people), although there is still a large representation of
Britons and New Zealanders.

Differences in the characteristics of the various groups
are pronounced, and the mix of groups therefore affects the
composition of the workforce at individual harvest sites.
Thus, Tully displays a young age profile due to the absence
of Retirees and the large number of WHMOs passing
through the region. Growers in Tully estimate that
WHMOs constitute around eighty percent of the visiting
seasonal workforce. In contrast, there are equal shares of
WHMOs and Retirees in Bowen, but Permanent Itinerants,
who are generally aged anywhere between 25 and 50, are
still the dominant group. The result is a workforce with a
relatively even age profile.

In Gayndah and Munduberah, WHMOs play a very
small role, as growers prefer workers who are likely to see
out the harvest and develop their skills. The result is a
workforce largely dominated by Permanent Itinerants, but
in which Retirees are playing an increasing role. The
consequence is that Gayndah and Mundubbera have the
lowest representation of younger workers of the three case
study regions.
7. The harvest trail

The concept of the harvest trail is firmly embedded in
popular imagination, widely perceived as a series of
growing locations visited on a circuit by travelling pickers.
However, little is actually known about the intricate
patterns of mobility and how workers make decisions
about where to travel. As noted earlier, the NHTWG
(2000) created a set of idealised harvest trails in the effort
to entice labour to the industry but the evidence suggests
these trails bare little resemblance to the circuits followed
by most seasonal workers.
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Information gathered from respondent groups in the
case study locations points to three key features of
contemporary harvest trails in Australia. First, the length
of circuits varies widely, but it is common for workers to
travel substantial distances, often leapfrogging several
intermediate opportunities to reach a preferred location.
Trails often cross state borders and workers may change
crops at each location. Allied to this is the complex,
overlapping nature of harvest circuits, in which individual
growing locations often form the apex for a number of
interlocking circuits. A second pattern to emerge is that the
number of growing locations visited in a single year is
generally small, usually only two or three. While it is
possible to obtain work at many locations across the
country in a single year, most seasonal workers prefer to
see out the full harvest season at each location they visit,
often staying in one place for several months. Growers
have a clear preference for this pattern of employment as it
secures labour for the duration of the harvest, reducing
recruitment and training costs. Moderating both these
observations, however, a third feature of note is the
substantial variation in patterns of mobility among the
various groups of seasonal workers. Thus, while these
space–time patterns are characteristic of Permanent Itin-
erants, the behaviour of other groups differs, often in more
than one respect.
Seasonal workers follow a complex network of circuits

and may shift between locations from one year to the next.
Nevertheless, several distinctive trails emerged from the
case studies (Fig. 4). Growers in Gayndah/Mundubbera
and Bowen agree that most seasonal workers arrived from
the south of the country. Perhaps the most well established
circuit was that linking Queensland to the Goulburn Valley
in northern Victoria. After the harvest of stone fruits in
Cobram, or stone fruits and apples in Shepparton between
December and April, seasonal workers travel 1500 km to
reach the citrus harvest in Gayndah/Mundubbera, or
2200 km to reach the tomato harvest in Bowen. Some
combine a stop in the Goulburn Valley on a circuit that
includes both Gayndah/Mundubbera and Bowen, staying
for the beginning of the citrus season in Gayndah/
Mundubbera before heading to the tomato harvest in
Bowen then back, either to Cobram to pick stone fruit or
to Shepparton for stone fruit and apples.
Another growing region popular among workers in

Gayndah/Mundubbera is Stanthorpe, where stone fruits
are harvested from November to April and apples and
pears from February to May. Stanthorpe is some 440 km
away, a relatively short travelling distance to Gayndah/
Mundubbera compared to the trip for those moving up
from the Goulburn Valley. The cherry harvest in Young,
New South Wales, from November to December is also a
popular destination, after which workers travel to the
Goulburn Valley for stone fruits before the beginning of
the citrus harvest in Gayndah/Mundubbera.
What is perhaps most striking is the number of

intermediate opportunities that are leapfrogged by workers
3
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Fig. 4. Major harvest trails centred on Gayndah/Mundubberra or Bowen.
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travelling these circuits. Year-round work in a single region
is often dismissed in favour of a distant location. For
example, there is a distinct trail between Gayndah/
Mundubbera and Mildura on the Victoria–New South
Wales border, where one of Australia’s largest grape
1164
harvests takes place between January and April. Citrus is
also harvested in Mildura, with positions available nearly
all year round and demand peaking in winter and early
spring. Nevertheless, many mobile workers prefer to travel
the 1700 km to Gayndah/Mundubbera for the citrus
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harvest, with some stopping off at the grape harvest in
Menindee or Bourke along the way. This tendency to travel
far greater distances than necessary for work suggests that
circulation is a lifestyle choice for many seasonal workers
in Australia.

In another long-established harvest trail, some workers
move to Mildura after the tomato harvest in Bowen, taking
their annual holiday between harvests. From Mildura they
move east to Batlow in New South Wales to pick apples
between March and May, before returning to the tomato
harvest in Bowen. Instances can also be found where
itinerant workers will visit a location twice in a cycle. For
example, some follow the tomato harvest from Bundaberg
to Bowen, then return to Bundaberg before moving on to
Shepparton in Victoria’s Goulburn Valley.

Evidence from growers in Bowen suggests that workers
of the same ethnic background often travel the harvest
trails in a group. Some of these trails appear to be unique,
such as that followed by the Pacific Islanders who work on
prawn trawlers in North Queensland before heading down
to the tomato harvest in Bowen; other trails attract a
wider range of followers, such as those followed by the
Vietnamese and Turkish gangs moving under the direction
of labour contracting companies between Bowen and
Shepparton, where they have an established recruitment
office, and between Bowen and Bundaberg, following a
tomato trail.

Many of the trails described above have become deeply
etched into the landscape through repeated use by groups
of pickers. Most Permanent Itinerants interviewed in the
Fig. 5. Major harvest trails of W
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field had been engaged in seasonal work for three to six
years. But the membership of particular groups is
constantly being renewed and the trails take on a
permanence that transcends the working lives of any single
member.
Seasonal work in the North Queensland town of Tully is

dominated by WHMOs, who display a pattern of spatial
behaviour very different from that of the other groups.
Recruiters suggest that most WHMOs make their way up
the coast from the south of the country. However, unlike
the Australian workers in Bowen and Gayndah/Mundub-
bera, very few arrive in Tully from Victoria. Instead,
Sydney is the main origin, since this is the major port of
entry for international arrivals. Some WHMOs stop in
Bundaberg or Bowen on their way north, while others
travel directly to north Queensland (Fig. 5). Another group
enter the country through Cairns, head south to Tully, then
sweep west across the north of the country to Mareeba
then Darwin. Others reverse the sequence, starting in
Darwin, stopping in Mareeba on their way to Tully before
visiting Cairns and ending up in Sydney. A smaller number
start their journey in the far West, landing in Perth and
working on the melon harvest in Kununurra before
heading to north Queensland.
WHMOs display a strong coastal orientation, and the

concentration of this group in Tully underlines their
primary focus on the leisure activities available in North
Queensland. At just 140 km from Cairns, Tully is within
easy striking distance of this tourist mecca, and local
labour recruitment agencies report that nearly all WHMOs
HMOs in northern Australia.

\j 
5



ARTICLE IN PRESS
J. Hanson, M. Bell / Journal of Rural Studies 23 (2007) 101–117 111

1166
head to Cairns after earning money in Tully, with some
returning more than once to replenish their finances.
Working stints tend to be shorter than commonly found
among the Permanent Itinerants further south, and
because of their limited stay in Australia, few, if any, of
this group have previous experience of seasonal work.
However, the predominant crop in Tully is bananas, which
call more for muscle than technique, and growers in this
region are more than willing to trade experience for youth
and energy.

Seasonal workers in Bowen and Gayndah/Munduberra
tend to select from the cluster of fruit and vegetable
growing areas in eastern Australia, with relatively little
movement to the far north or west of the continent. This
suggests a spatial divide between seasonal labour markets
in the eastern and southern states, and those circulating in
the north and west. However, while the pool of locations
frequented by WHMOs is generally constrained by access
to major tourist spots, they are also prepared to travel
beyond the eastern seaboard to Western Australia or the
Northern Territory. This is true, too, of the other groups
strongly motivated by amenity—the Retirees and
AWHMs. In fact, the latter groups record the most
extensive circuits of all seasonal workers in their bid to
see Australia. Unlike many WHMOs, they are also
prepared to venture beyond the coast and tourist hotspots
to exploit picking and packing opportunities in inland
regions.

Evidence from the case studies shows that length of stay
differs widely between groups. It is common for Permanent
Itinerants to stay in a single location for the length of a
season. As Thilmany (2001) has highlighted in the United
States, the length of a harvest season is an important
influence on locational choice, as long stays in a single
region can reduce both travel costs and downtime.
Growers, likewise, prefer workers who are prepared to
stay the length of a season as recruitment and training costs
are kept down. Indeed, growers are often reluctant to hire
inexperienced workers intent on brief stays. WHMOs are
an exception, with relative short stays, constrained by the
limit of one year in the country, and three months with a
single employer. Students are similarly restricted by the
length of their vacation. Retirees and AWHMs, on the
other hand, may spend several months in a single growing
region, depending on leisure plans and financial considera-
tions. The length of stay at each location is also influenced
by the tasks undertaken. Most seasonal workers are
involved in picking and packing, but a few are hired for
pruning and other specialist tasks which involve arriving in
growing regions earlier, and leaving later, than the rest of
the workforce.

In a practical sense, the existence of harvest trails hinges
on two key activities: the process of travel, and the
necessity for somewhere to stay at the destination. Many
Australian seasonal workers travel with a mobile home,
reducing accommodation costs to site rent only. Another
popular mode of transport is by car, with many hitching a
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ride from one harvest location to the next. This group
either pay higher accommodation costs, or rent a site and
pitch a tent. The tent cities and caravan parks that dot the
landscape in growing locations such as Gayndah/Mun-
dubbera and Bowen attest to the popularity of this mode of
living. Many WHMOs travel by long distance bus
transport between worksites, while others pool resources
to buy a cheap car for their travels in Australia. The
majority lodge at the many backpacker hostels commonly
found in growing regions.
Farms are frequently 30 km or more from the nearest

town, and while some growers allow workers to live on-site
during the harvest, either in their own caravans or tents, or
in on-site cabins, most retire to lodgings in town. In recent
years growers have restricted the numbers living on-site, or
banned the practice altogether, because of rising concern
about Occupational Health and Safety, and more stringent
policing. Many workers therefore rely on transport
provided by growers or hostels to take them to and from
work. In places like Tully, that are heavily reliant on
WHMOs, growers supply buses to pick up and drop off
workers at a central point each day. In Bowen, where
WHMOs make up a smaller component of the workforce,
hostels generally oblige.

8. Understanding seasonal migration

The spatial and temporal patterns of seasonal labour
migration reflect the combined influence of multiple forces
operating at several different levels. On the one hand are
the factors that influence individuals to select particular
work locations. Among these are the preference for
working with a particular crop or on a particular task.
Decisions may also revolve around perceptions of a
location for aesthetic, climatic, or other amenity-related
reasons. At a somewhat broader level, the balance of
motives for entering the industry also varies between
individuals. While some are attracted purely by the
financial rewards, for others seasonal work is simply a
convenient way to finance a mobile lifestyle. Like all forms
of migration, however, labour mobility in the fruit and
vegetable sector occurs within a tightly structured environ-
ment that belies the apparent freedom of the road. The
actions of Government and private enterprise in Australia
together have resulted in an intricate system of support
networks that sustain and facilitate, but also channel and
control, access to seasonal work.
Work in the seasonal labour force is demanding. Apart

from the general disruption to home life that comes with
constant geographical mobility, worker entitlements are far
inferior to other industries, working conditions are harsh,
job security is non-existent, and weekly earnings are often
lower than in other industries (McAllister, 2000). In this
situation, seasonal workers take more than a little trouble
over their choice of employment.
Some individuals fashion their work circuit to include

different crops to avoid boredom, while others construct a



ARTICLE IN PRESS
J. Hanson, M. Bell / Journal of Rural Studies 23 (2007) 101–117112

1167
harvest trail in pursuit of a single crop to increase their
efficiency and earnings. Workers avoid crops they perceive
to be particularly laborious, explaining why a large
proportion of the temporary workforce in Tully is made
up of WHMOs. Bananas are widely regarded as one of the
most difficult crops to work with, but WHMOs are likely
to be the least exposed to this sort of inside information.
They are also more prepared to endure difficult conditions
due to the temporary nature of their engagement, not only
with that crop but with seasonal work in general.

A preference for specific tasks can also lead workers to
particular locations. For example, appropriately skilled
and experienced workers may choose locations with crops
that have stringent pruning requirements, such as peach
and nectarine growing areas, which command higher
wages. Others may have physical characteristics that limit
their capacity for certain types of work, or particular crops,
which eliminate certain locations from their potential
harvest trail. Retirees, for example, are less able than
WHMOs to cope with the demands of Tully’s banana crop.
Another influence on the shape of harvest trails is the need
to switch between seasonal work and other occupations.
This is particularly important for WHMOs, many of whom
spend periods working in the cities, in clerical, sales and
service occupations, before or after their stint in the
seasonal labour force. In a similar way, McAllister (2002)
points to groups of rural residents who undertake seasonal
work within striking distance of their own property, to
supplement marginal farm incomes.

While crops and task preferences may influence their
choice of destination, it is apparent that each group of
workers join the seasonal labour force for somewhat
different reasons. In this context, the common distinction
between production-related and consumption related-
motives, commonly made in the migration literature and
recently extended to circular mobility (Bell and Ward,
2000; Roseman, 1992), provides a helpful framework.
Temporary mobility is a type of alternative livelihood
(Olwig and Sorensen, 2002); clearly distinguishable
from the permanent settlement that predominates in the
developed world. As such, seasonal work may well be
interpreted as a lifestyle choice, motivated in part by
consumption-related goals. In the popular imagination the
notion of mobility within the seasonal labour force lends
itself to a romantic vision of life on the road, embodying
the freedom that is symbolised by a mobile existence. This
is not to deny that, for some, seasonal work is a matter of
necessity rather than choice, with few alternatives avail-
able. But for others, lifestyle considerations play a crucial
role. What differs is the balance of work and lifestyle
motives between groups.

For WHMOs and AWHMs, consumption, in the form
of tourism, is clearly a primary motive: participation in the
seasonal labour force is an unavoidable concomitant of
extended travel, but the work itself is a secondary
consideration. WHMOs gravitate to prime tourist destina-
tions, such as Bundaberg and Tully but are conspicuous by
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their absence from inland locations such as Gayndah/
Mundubbera. This suggests that seasonal jobs are selected
largely for convenience and that it is the character of the
location rather than the type of seasonal work that drives
the decision.
Production-related objectives, that is to say gainful

employment, are more important for Permanent Itinerants
as seasonal work constitutes their primary source of
income. Yet alternative work options can generally be
found nearer to home so, even among this group, a mobile
existence is likely motivated to some degree by lifestyle
choice, underpinned by basic economic need. When
questioned about their reasons for joining the seasonal
labour force, Permanent Itinerants responded with a shrug
of the shoulders and an air of indifference. Yet most
recalled initially feeling that seasonal work was a good
opportunity to ‘‘see Australia’’, with the more experienced
acknowledging that practice has subsequently enabled
them to ‘‘earn good money’’. Respondents to Ruben’s
(1992) study of itinerant pickers in Victoria’s Goulburn
Valley likewise stressed the ‘‘feelings of freedom’’ and
‘‘possibilities of travel and change’’ (p. 113) associated with
seasonal work.
Among Retirees, consumption-related motives again

come to the fore, as seasonal labour is seen as a means to
fund an extended holiday, or permanent lifestyle of travel,
and supplement a state-funded pension. Seeing the country
remains the primary motive. Nevertheless, production-
related motives are more significant than for WHMOs and
AWHMs, as Retirees have fewer alternative sources of
income while on the road. Younger travellers are more
likely to pick up work in bars and restaurants than their
older counterparts (Harding and Webster, 2002).
Movement of the seasonal labour force is not simply a

product of individual decisions, but is also influenced by a
complex organisational framework: a network of harvest
offices, recruitment agents, hostels, and information
sources that have been developed by government and
private enterprise. The network of harvest offices in fruit
and vegetable growing regions funded by government
employment initiatives is devoted exclusively to recruit-
ment of seasonal workers, and effectively exercises a
gatekeeper function, stimulating the movement of workers
between harvest regions. Localities with a harvest office are
inevitably best positioned to attract the pool of migrating
workers.
Backpacker hostels and caravan parks form another key

element in the organisational superstructure, not only
offering accommodation to seasonal labour but also
providing direct links to recruitment agencies and to
employers. In many areas backpacker hostels are closely
affiliated with the harvest offices and make it part of their
core business to arrange work for their guests with growers
in the local area. Many also cooperate with growers to
organise transport to worksites, or may even act as
chauffeurs, delivering guests to prospective places of
employment. It is also common for caravan park offices
7
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to double as formal recruitment agencies, forming part of
the federal government Australian JobSearch infrastruc-
ture. While employment services should not be restricted to
park guests, this is a convenient means of attracting clients
to this form of accommodation.

Harvest offices and hostels also act as conduits for
information, both from owners to guests, and among
seasonal workers themselves. Word of mouth plays a vital
role in lubricating the harvest trail and the reputation of a
growing location in its dealings with seasonal workers can
impact strongly on the flow of labour to particular sites. The
positive experiences of workers in Tully have attracted a
steady flow of WHMOs to the region, effectively averting a
major labour crisis in the area given the declining number of
Permanent Itinerants passing through the region. But
reputation can also act as a deterrent. Some recruiters felt
that negative feelings have affected recruitment of WHMOs
in Childers, a farming community in Southern Queensland
where fifteen people died in a hostel fire in 2000, including
thirteen holidaymakers from overseas (BBC, 2002).

This organisational structure is supported by a plethora
of information in books and websites developed by
regional government offices and private enterprise which
pinpoint the locations of growing regions, describe working
with different crops and outline strategies for obtaining
work. The government employment initiative, Australian
JobSearch, devotes an entire section of its website to
information on the harvest trail, and includes a National
Harvest Guide (http://jobsearch.gov.au/harvesttrail, 2005).
Numerous harvest calendars can also be found on the
internet, developed by private companies or regional
councils to attract workers and the tourist dollar. Some
companies with multi-locational operations structure their
operations to take advantage of mobile labour. For
example, Sungold Mangoes, a large fruit growing opera-
tion in North Queensland, has been active in establishing a
harvest trail between its two major mango farms. The
harvest at the northern inland site of Gilbert River takes
place between October and November. Sungold workers
then travel 600 km south-east to continue the larger harvest
at Giru, which runs from November through December.
Arrangements of this type have a long history in the fruit
and vegetable industry.

The recruitment strategies used by employers have a
direct impact on the distance seasonal workers travel
between growing regions. Saunders (1985) has demon-
strated the central role of advertising in stimulating
migration to a work location. Publication of job informa-
tion in world travel guides such as Lonely Planet has
attracted workers from all over the world. Internet
resources such as the Harvest Trail web pages similarly
draw labour from throughout Australia. In this sense,
seasonal migrants appear to be an exception to the general
rule that manual posts tend to be filled from the local
labour market, with only professional vacancies drawing
applicants from further afield. The anomaly in the case of
seasonal workers is readily explained by the shortage of
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local labour. Given the fall in Permanent Itinerants and
increasing reliance on groups such as WHMOs, it seems
likely that dependence on advertising and recruitment
networks will increase in the future.

9. Towards a typology of seasonal workers

Coupling the characteristics of seasonal workers with
their motives and spatial behaviour provides the founda-
tion for a more comprehensive classification of the seasonal
workforce (Table 1). Permanent Itinerants still predomi-
nate, although their numbers are declining. This is the one
group for whom seasonal work represents a true way of
life. Motivated primarily by financial rewards, these
workers become skilled in all tasks, from picking to
packing, pruning and thinning, to general farm hand work.
Most are aged between the mid-twenties and fourties, and
many are overseas-born. While seasonal work has tradi-
tionally been male-dominated, the proportion of females is
increasing, though most tend to work as part of a couple.
Permanent itinerants can be found in all fruit and vegetable
growing regions across the country, and are undeterred by
distance. Many travel around established circuits, but they
occasionally branch out to new locations for a change of
scenery. Most prefer to stay in a single area for the full
season, and many have been engaged in the labour force
for several years.

Retirees have grown in significance in recent years as the
number of Permanent Itinerants has declined. Convoys of
caravans and motorhomes can be seen pulling into towns
adjacent to growing areas at harvest time. Couples often
work together, either in the packing sheds or picking rows,
viewing seasonal work as a convenient way to support their
travels around the country. Aged in their fourties to their
sixties, they are keen to visit a variety of locations across the
country, and may even visit a location more than once during
a year. Length of stay typically spans the entire season, so
money can be made and the local sites enjoyed. Some may
only work a single stint lasting a few months, while others will
move in and out of the workforce over many years.
WHMOs are also increasing in number and significance.

They are a mix of men and women under thirty,
interrupting their travels to Australia’s tourist hotspots
for brief periods at selected growing locations along
Australia’s eastern seaboard. A few travel to Western
Australia and the Northern Territory. WHMOs typically
stop in a region for four to twelve weeks, just long enough
to experience local life and make enough money to finance
their next adventure. Some may return to a growing area
briefly to replenish their finances.
Two smaller groups are also found in Australia’s

seasonal workforce. The first are the AWHMs. With
motivations similar to Retirees and WHMOs, the AWHMs
spend from a few weeks to a few months in a harvest region
to finance their travels around Australia and experience
rural life. Aged in their twenties and thirties, there is a
balance of males and females in this group. They generally

http://jobsearch.gov.au/harvesttrail
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Table 1

A typology of seasonal workers in the fruit and vegetable industry

Characteristics Motives Spatial behaviour

Permanent itinerants

-Est. 40–50% of

labour force

Greatest proportion of seasonal labour force in

most areas, but decreasing in number in recent

years

More males

All tasks, esp. picking, packing, thinning,

pruning

Broad age structure most mid-20s to 40s

Some couples travel and work together

Large proportion overseas-born

P4C Potential locations span all growing areas

Travel a variety of distances

Travel established circuits but may change

locations

Length of stay generally spans entire season

Engaged in labour force many years

Retirees

-Est. 15–25% of

labour force

Increasing proportion of total labour force in

recent years

Even number of males and females

Mostly picking and packing

Most aged 40s to 50s, some early 60s

Many couples and convoys travelling and

working together

C4P Large variety of locations

Travel long distances

May return to a location

Length of stay often spans entire season

Engaged in labour force from a few months to a

few years

WHMOs

-Est. 20–30% of

labour force

Increasing proportion of total seasonal labour

force in recent years

Even number of males and females

Mostly picking and packing

Aged 18–30, most early 20s

Many small groups of friends or couples

travelling and working together

C4P Distinct pool of potential locations attractive to

tourists

Prepared to travel long distances but spend most

time on eastern seaboard

Most visit Sydney and Cairns

Mostly northbound circuits

Length of stay only spans 4–12 weeks

AWHMs

-Est. 5–10% of

labour force

Small proportion of total seasonal labour force

Even number of males and females

Mostly picking and packing

Most aged 20s–30s

Some small groups of friends or couples

travelling and working together

C4P Large variety of locations

Travel long distances

Length of stay varies from a few weeks to entire

season

Engaged in labour force from a few months to a

few years

Students

-Est. 5–10% of

labour force

Small proportion of total seasonal labour force

Even number of males and females

Mostly picking and packing

Most aged in 20s

Some small groups of friends travel to growing

location and work together

P4C Large variety of locations, generally within same

state as Place of Usual Residence

Usually only visit a single location

Length of stay spans available vacation time

Usually only 1 or 2 stints in labour force

P ¼ Production-related motives, C ¼ Consumption-related motives.
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travel and work in small groups, and are prepared to travel
long distances to visit a variety of locations. AWHMs
typically spend from a few months to a few years travelling
and working on the harvest trail.

The other small group are the Students. With an evenly
balanced sex ratio, most are university students aged in
their early twenties, sometimes travelling and working
together in small groups. They may be found in most
116
locations around the country but are generally not too far
from home, and limited vacation time usually only permits
them to visit a single region. Students are the only group
other than Permanent Itinerants for whom financial goals
are the predominant motive.
As discussed earlier, a dearth of reliable data makes it

difficult to estimate even the total number of seasonal
workers in the Australian labour force, and most estimates
9
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1The matter was sufficient to make headlines in the leading weekend

national newspaper The Australian (5–6 March 2005), gain the support of

the paper’s leader, and trigger responses from government spokespeople.
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include locals as well as itinerant labour. However, the
fieldwork reported here, coupled with results from previous
studies, does provide a working basis on which to estimate
the relative significance, and approximate size, of the
various groups we have identified. Our estimates suggest
that Permanent Itinerants now make up around 40–50% of
the mobile seasonal labour force. WHMOs are the second
most prominent group, comprising 20–30%, followed by
Retirees at around 15–25%. AWHMs and Students each
make up 5–10%. Assuming that itinerant workers make up
around three-fourths of the total 65,000 seasonal workers
estimated in the Labour Force Survey, this suggests around
20,000–25,000 Permanent Itinerants, 10,000–15,000
WHMOs, 10,000 Retirees, up to 5000 AWHMs and a
similar number of Students. In the case of WHMOs, this
estimate is consistent with Harding and Webster’s (2002)
report that 16% of WHMOs entering Australia found
employment as fruit-pickers. It is important to reiterate,
however, that these figures can be no more than indicative
estimates, and to stress our earlier conclusion that the mix
of groups varies markedly from one growing area to
another.

10. Conclusion

To paraphrase Hooimeijer and Van der Knaap (1994),
mobility is a means to ends in space. Mobility links people
to resources. It connects labour to places of employment. It
also provides consumers with access to destinations rich in
amenity. In rural Australia the predominant form of
movement over recent decades has been the out-migration
of young adults to the jobs, education and bright lights of
the cities. Much less prominent, but nevertheless vital to
the effective functioning of the agricultural economy, has
been the continuous ebb and flow of a mobile workforce to
meet the seasonal need for labour.

The existence of a mobile seasonal workforce is
predicated on at least two conditions: a widely dispersed
set of growing locations with differing harvest calendars,
remote from large settlements, and tight local labour
markets which lack the capacity or flexibility to meet
seasonal peaks in labour demand. These factors also set the
context within which patterns of movement are played out
on the ground. But the way circuits form to connect nodes
in the network depends also on the composition of the
seasonal labour force, collective motives, and the organisa-
tional framework.

Comprehensive, reliable data are not readily brought to
hand, but the evidence assembled here paints a picture
of contemporary seasonal mobility in Australia that
differs widely from the folkloric image. It also belies the
idealised trails popularised in Harvesting Australia. By all
accounts the band of Permanent Itinerants travelling
along a regular sequence of harvest locations year after
year is less prevalent than in the past. The contemporary
seasonal workforce comprises instead a diverse assemblage
of varying ages and backgrounds including Students,
1170
Retirees and, increasingly prominent, young people visiting
Australia on working holidays. Each of these groups
brings to the industry different skills, experience, motives
and timelines which shape both their roles and patterns
of circulation. The most tangible example of these
differences is manifest in the contrasting profiles and
spatial behaviour of WHMOs compared with Permanent
Itinerants: the former tied closely to the coastal tourist
route and venturing away for short stints of work in nearby
harvest locations, the latter ranging more widely across
well-worn, extended circuits in time with the harvest
seasons.
We have posited an increasing role for consumption

in this transformation of the seasonal workforce, not
only in the rising significance of WHMOs, but also in
the motives of Retirees, and in the spatial choices of
Permanent Itinerants who leapfrog viable employment
opportunities in favour of more distant options. At
the same time it is clear that contemporary harvest trails
are not simply the collective product of unfettered
individual choice. Seasonal labour flows in Australia are
shaped and chanelled by a complex organisational
structure comprising a web of interacting public and
private agencies and interests, operating from the national
to the local level.
The movement of labour to gather the harvest must rank

among the earliest and most enduring of all forms of
human population movement. The patterns of circular
mobility evident today closely echo historic descriptions
of seasonal labour movements spanning several centuries.
Their persistence into the third millennium in developed
countries, such as Australia, reflects a unique combination
of circumstances, one aspect of which is continued reliance
on domestic sources of labour. In Europe and North
America it seems such dependence has been radically
reduced through the importation of foreign workers,
either on contract or specialised visas (Findeis, 2002).
WHMOs have already transformed Australia’s seasonal
workforce and may well represent the vanguard of
a much larger influx. As this paper was being written,
industry sources were again pressing for the relaxation of
visa rules to enable importation of overseas workers to
supplement the seasonal labour force.1 While policy to
date remains unchanged, liberalisation of Australia’s
labour market would follow in the vein of earlier policies
which opened the nation’s commodity and financial
markets to international competition. Not surprisingly,
this is a contentious issue among existing workers due to
potential impacts on wages and working conditions.
Such shifts in international mobility would inevitably
impact upon local population movements, and contribute
to further transformation of Australia’s contemporary
harvest trails.
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Introduction

Food production is of critical importance to Australia’s economy and to its 
food security. The horticulture industry1 produces 93% of the total volume 
of food consumed in Australia and forms a central part of the agriculture 
industry which contributes $48.7 billion to GDP.2 It also supports an 
agricultural export market valued at $2.1 billion per annum.3  

The horticulture industry is reliant on 
workers to pick, pack and grade fresh 
produce, with the bulk of the seasonal 
horticulture workforce in Australia drawn 
from different types of temporary visa 
holders.4 However, evidence suggests that the 
workforce that sustains this industry is poorly 
regulated and managed. Despite growers 
attesting to labour shortages, the industry is 
often accused of non-compliance with labour 
standards, in particular for migrant workers.

This report interrogates both the extent of 
labour shortages in the horticulture industry 
for pickers, packers and graders and the level 
of non-compliance with labour standards. 
Its purpose is to comprehensively examine 
horticulture labour supply to develop a 
robust evidence base for analysing the 
effectiveness of existing policy arrangements 
and organisational practices and to identify 
areas for potential reform.

We conducted our research over a three-
year period from 2016–18 (see Figure 
1.1). The research has involved a National 
Survey of Vegetable Growers involving 
332 growers, and 13 regional case studies 
involving interviews and focus groups with 
121 growers, 124 workers and 110 other 

stakeholders from industry associations, 
trade unions, labour hire, local, state and 
federal government, accommodation 
providers and community groups. The 
preliminary findings were presented at a 
workshop involving 25 stakeholders from 
industry, unions and government, whose 
feedback has been taken into account in 
this final report. While this data collection 
process, including 13 cases, cannot entirely 
capture every possible horticulture context, it 
does provide an unprecedented and detailed 
picture of the industry within a number of 
geographical locations.

The methodology described above afforded 
us the opportunity to gain a relatively holistic 
understanding of the horticulture industry 
in Australia. Indeed, the comprehensive 
analysis of the focus groups and interviews 
undertaken by the research team for this 
report results in the most systematic and 
thorough investigation of the horticulture 
industry to date in Australia. A full 
description of the methodology for the 
project can be found in Appendix A.

CHAPTER ONE 
INTRODUCTION

1  The term ‘horticulture’ covers farms that grow tree and vine crops such as pome fruit, stone fruit, citrus, wine and table grapes, and vegetables: Hayden Valle, Niki 
Millist and David Galeano, Labour Force Survey (Department of Agriculture and Water Services, May 2017) 6 <http://data.daff.gov.au/data/warehouse/9aaam/2017/
ABARESLabourForceSurvey/LabourForceSurvey_%2020170518_v1.0.0.pdf>.

2  Australian Bureau of Statistics, 4102.0 - Australian Social Trends, April 2013 (10 April 2013) <http://www.abs.gov.au/AUSSTATS/abs@.nsf/
Previousproducts/4102.0Main%20Features1April%202013>.

3  Department of Agriculture and Water Resources, Horticulture Fact Sheet <http://www.agriculture.gov.au/ag-farm-food/hort-policy/horticulture_fact_sheet#trade-statistics>.
4  Joanna Howe et al, Sustainable Solutions: The Future of Labour Supply in the Australian Vegetable Industry (Report, Horticulture Innovation Australia, 2017). Similarly, a 

2016 study conducted by the Australian Bureau of Agricultural and Resource Economics and Sciences found that close to 70% of seasonal horticulture workers were visa 
holders: Valle, Millist and Galeano, above n 1.

FIGURE 1.1 PROJECT STAGES

Phase One (2016)

Stakeholder meetings and 
Secondary Documentary Analysis

Phase Two (2016)

National Survey of   
Vegetable Growers
332 growers

Phase Three (2016-2018)

Stakeholder Interviews and  
Focus Groups
121 growers
124 workers
110 other stakeholders

Phase Four (2018)

Stakeholder workshop
8 government officials
12 grower reps
5 union reps
5 academics
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CASE STUDY LOCATIONS

NORTHERN TERRITORY

1 DARWIN

2 KATHERINE

QUEENSLAND

3. BUNDABERG

4. MUNDABBERA AND GAYNDAH

5. LOCKYER VALLEY

6. STANTHORPE

NEW SOUTH WALES

7. GRIFFITH

8. ORANGE

VICTORIA

9. MILDURA AND ROBINVALE

SOUTH AUSTRALIA

10. VIRGINIA

WESTERN AUSTRALIA

11. BINNINGYUP

12. WANNEROO

13. GINGIN

1

2

3
4

5

6

7

8

10
9

12

11

13
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Research questions

When we commenced our research, broad 
agreement on several basic tenets around 
horticulture labour supply already existed in 
the community and in the political sphere. 
For instance, there was general consensus that:

• growers had a legitimate need to employ 
migrant farm workers; 

• the main rationale for employing these workers 
was to fill gaps in the Australian workforce; 

• temporary migrant farm workers should 
not displace Australians; 

• engaging migrant farm workers should 
open up more training and investment to 
develop a skilled, Australian horticulture 
workforce; and 

• the wages and conditions of temporary 
migrant farm workers should be the same 
as that of Australian workers.

Starting from those generally accepted 
positions, we developed a set of interrelated 
research questions, which are addressed 
separately in each chapter of the report. 

These research questions form the basis for 
this report. In interrogating these questions, 
we were mindful of the politically sensitive 
nature of horticulture labour supply. We 
have sought to understand the issues and 
concerns through an independent and 
scholarly research method, combining a 
thorough doctrinal and policy analysis with 
both quantitative and qualitative research. 
At various stages throughout the three-year 
project we have consulted and engaged with 
a Stakeholder Advisory Group, including 
a diverse array of representatives from 
government, industry, unions, labour hire 
and the community.

The Horticulture Labour Market
There are approximately 130,000 workers in 
Australia’s horticulture industry.5 

While adequate data are not collected on 
the volume of workers required in each 
occupation within this workforce, it would 
appear that pickers, packers and graders 
comprise the largest group of workers in the 
horticulture industry.

The horticulture labour market relies on a 
number of different sources of labour. 

Local workers

‘Local workers’ is a broad category that 
includes the following groups of people:

• Younger workers, including recent school 
leavers, who live in the towns and regions 
situated near farms.

• Long-term unemployed people who  
are residents of the towns and regions 
situated nearby to farms and who receive 
welfare support.

• Recent migrants with permanent residency 
status, including those on humanitarian 
visas, who live in the towns and regions 
situated near farms.

• ‘Permanent itinerants’ and retirees or 
‘grey nomads’ who move from location to 
location in response to seasonal demand.

Growers commonly assert that “there 
are no locals” or that “locals don’t want 
to do this work anymore” but this belies 
the heterogeneity of the local workforce. 
For instance, recent permanent migrants, 
including those on humanitarian visas and 
from developing countries, have become an 
important component of the horticulture 
workforce in some regional labour markets.

Temporary migrant workers

The horticulture industry is increasingly 
reliant on a temporary migrant workforce. 
There are a number of different types of 
temporary visa holders employed in the 
harvest workforce. These are:

• Working Holiday Makers (WHMs) 

• Seasonal Workers from the Pacific in the 
Seasonal Worker Program (SWP) 

• Annual workers from the Pacific in the 
Pacific Labour Scheme (PLS)

• International students

Of these four types of temporary migrants, 
WHMs are by far the most common source 
of harvest labour used in Australia; however, 
their engagement varies regionally. Last 
year, 36,617 WHMs were granted a second 
year extension on their visa, with a likely 
90% of these earning this extension through 
working for 88 days in the horticulture 
industry. In contrast, in that same year only 

RESEARCH QUESTIONS
1. What is the nature and extent of non-compliance with labour standards in 
the horticulture industry? 

 Chapter 2: Compliance with Labour Standards

 Chapter 3: Supply Chain Pressures

 Chapter 4: The Role of Labour Hire

 Chapter 5: The Presence of Undocumented Workers

2. What is the nature and extent of labour shortages in the horticulture 
industry? 

 Chapter 6: Understanding Labour Supply Challenges

3. What are the skills and capabilities of the local horticulture workforce and 
what barriers exist to engaging local workers in the industry? 

 Chapter 7: Developing a Local Workforce

4. How have horticulture regions responded to challenges arising from labour 
supply issues and non-compliance with labour standards? 

 Chapter 8: Regional Initiatives

5. How effective is regional infrastructure in supporting horticulture labour 
supply and regulation? 

 Chapter 9: Regional Infrastructure: Accommodation and Transport

6. How effective are existing visa pathways for temporary migrants to work 
in horticulture in addressing labour supply issues and non-compliance with 
labour standards? 

 Chapter 10: The Working Holiday Maker Program; and

 Chapter 11: The Seasonal Worker Program

7. What are the considerations that need to be taken into account in 
developing a dedicated agriculture visa? 

 Chapter 12: An Examination of the Agriculture Visa Concept

8. How can sustainable solutions be developed to the labour challenges facing 
the horticulture industry?

 Chapter 13: The New Zealand Approach

 Chapter 12: Conclusion

5  Fair Work Ombudsman, Horticulture Industry Shared Compliance Program 2010 (Final Report, November 2010).
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8,459 workers from the Pacific on the SWP 
were employed in horticulture. The PLS 
only came into effect on 1 July 2018 and 
there is only one PLS employer approved to 
sponsor Pacific workers in horticulture. The 
number of international students working in 
horticulture is unknown.

Undocumented workers

Undocumented workers are also prevalent 
in the horticulture industry, although it 
is impossible to determine the extent and 
nature of their involvement. Evidence from 
the interviews and focus groups suggests that 
the numbers of undocumented workers also 
vary from region to region, with virtually  
no presence in some regions, and in others  
amounting to almost all the harvest workforce.

We use the term ‘undocumented workers’  
in this report to reflect the following types  
of workers: 

• Visa overstayers — when a visa is no longer 
valid because it has expired.

• Visa holders without a right to work — 
typically, these involve migrants on tourist 
visas that do not contain a right to work  
in Australia.

• Visa holders in breach of a visa condition 
allowing a limited right to work — these 
are usually international students in breach 
of the restriction preventing them from 
working for more than 40 hours a fortnight 
during semester.

In each of these situations, the worker is 
considered to be ‘undocumented’ because 
they are in breach of the law and liable for 
deportation under the Migration Act 1968 (Cth). 

Core Findings
The core Findings from the report are 
explained below. A full list of Findings can 
be found in Appendix B.

Non-compliance with labour standards

The report finds that the industry does not 
operate on a level playing field because of the 
presence of large numbers of undocumented 
workers and the widespread exploitation of 
temporary migrant workers. The compliance 
challenge facing the horticulture industry 
means that, despite the admirable efforts of 
a large number of compliant growers, poor 
labour standards and worker exploitation 
have become established norms in pockets of 
the horticulture labour market. 

The current approach also creates an 
unacceptable level of vulnerability for many  
workers employed in the horticulture industry  
who are left without appropriate and effective  
regulation, oversight and enforcement of 
their working conditions.

The issue of non-compliance with labour 
standards on farms, particularly as a by-
product of temporary visas for WHMs 
and Pacific workers, has become a topic of 
concern in Australia ever since 2015 when 
a Four Corners program exposed serious 
exploitation of migrant farm workers.6 This 
is especially so with the increase in media 
reports, government inquiries and academic 
studies which have drawn attention to 
working conditions on farms.7 The Fair Work 
Ombudsman’s Harvest Trail Inquiry Report 
released in November 2018 identifies wage 
underpayments, amongst other instances of 
non-compliance, as a widespread problem.8  

Competition between visa types

There is evidence that current labour 
supply options — locals workers, WHMs, 
Pacific workers and undocumented workers 
— are being inadequately managed and 
competition between these various sources 
of labour supply produces a segmented 
horticulture labour market. In the report, 
we consider how the crowded horticulture 
labour market produces a race to the bottom 
in compliance with labour standards.

In particular, there is a significant disparity 
between the regulation of the SWP and the 
WHM program, which has produced a much 
greater reliance by growers on WHMs than 
Pacific workers and other sources of labour 
supply. This disparity can also be attributed 
to the poor management of the SWP, the 
higher costs associated with its use and the 
lack of industry support for this scheme.

The report finds that unfair competition 
between growers is facilitated through the 
industry’s reliance on non-compliant labour 
hire contractors who control the supply of 
labour to farms. The absence of effective 
regulation, oversight and monitoring of 
labour hire contractors in horticulture has 
led to a systemic practice of contractors 
supplying labour to farms on non-compliant 
wages and conditions.

Thus, this report does not find that there is 
a need for more temporary migrant workers 
employed in the Australian horticulture 
industry. Rather, it concludes that there 
is a need for a better targeted, more reliable 
and sustainable labour migration program. 
The level of regulation and costs between 
different visas which allow horticulture work 
should be commensurate in order to avoid 
unfair competition between different groups 
of visa holders in the labour market and the 
growers who rely on them.

We draw on evidence from our case study 
of New Zealand’s Recognised Seasonal 
Employer scheme (RSE) to demonstrate the 
capacity of a best practice, horticulture 

labour migration program to meet industry’s 
labour needs whilst ensuring a level playing 
field amongst growers and the protection of 
vulnerable workers. 

A key factor for the success of the RSE has 
been a genuinely constructive and highly 
proactive partnership between government, 
industry and unions. This joint stakeholder 
approach, developed both prior to, and after 
the RSE’s inception, has been pivotal to 
designing, implementing and monitoring a 
scheme that meets its objectives. The shift 
to the RSE has produced far less reliance on 
WHMs in New Zealand’s harvest workforce.

The Australian horticulture industry cannot 
be a carbon copy of its New Zealand 
counterpart and thus the RSE’s success 
cannot be completely replicated here. 
However, much can be learnt from the 
experience across the Tasman in developing 
a better program for deploying temporary 
migrant labour to Australian farms.

Supply chain pressures

The horticulture supply chain is complex. 
To move fruit and vegetables from the 
farm to the consumer typically involves 
a number of commercial transactions in 
which the bargaining power of the grower 
to negotiate a fair price may be constrained. 
The retailers, who are the lead firms at the 
apex of the supply chain, have increased their 
commercial presence as a result of market 
concentration and business consolidation 
through mergers and acquisitions. This has 
increased their ability to demand higher 
quality fruit and vegetables delivered 
efficiently at lower prices.

This report demonstrates how supply chain 
pressures can create challenges for the ability 
of growers to plan their current and future 
workforce needs and comply with labour 
standards. Industry-led initiatives such as 
Fair Farms are welcome developments in 
improving compliance with labour standards, 
as they create opportunities for lead firms 
in the supply chain to take responsibility 
for labour standards on farms by requiring 
independent audits of growers who supply to 
them. International evidence indicates that 
multi-stakeholder forms of regulation are 
most effective at improving labour standards 
and minimising supply chain risks when they 
genuinely involve engagement with workers, 
unions and community organisations.

This report also notes that attempts to 
regulate supply chain pressures may be 
undermined without competition policy 
reform and a systematic review of industry 
dynamics to encourage growers and other 
firms in the supply chain to compete more 
on quality, innovation and productivity 
rather than cost minimisation.

6  ABC, Slaving Away: The Dirty Secrets behind Australia’s Fresh Food (4 May 2015) Four Corners <http://www.abc.net.au/4corners/stories/2015/05/04/4227055.htm>.
7  These are examined in Chapter 2 of the report.
8  Fair Work Ombudsman, Harvest Trail Inquiry: A Report on Workplace Arrangements along the Harvest Trail (Report, 2018).
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Labour supply challenges

In our National Survey of Vegetable Growers, 
40% of those surveyed indicated that they 
had not been able to recruit sufficient 
pickers, packers and graders at some point 
in the previous five years, with 63% of this 
cohort leaving vegetables unpicked. But 
when we interrogated this at a regional level, 
we did not find a uniform picture within the 
industry, as labour shortages were neither 
absolute nor systematic. 

Instead, ‘labour supply challenge’ was a more 
accurate depiction of the labour situation 
facing the horticulture industry in Australia 
at the time we conducted the survey and 
regional case studies. The labour supply 
challenge was more pronounced in some 
regions than in others and more pronounced 
within some parts of regions than others. 
This challenge was particularly notable in 
regions that were more remote and found 
it difficult to attract WHMs, or regions that 
were not classified as eligible postcodes for 
the WHM visa extension.

The preconditions for a labour shortage 
might be met in some of these regions, 
particularly if undocumented workers were 
no longer available. In contrast, in some 
regions, there was an oversupply of labour, 
arising from visa regulations and an ample 
presence of undocumented workers which 
distorted horticulture labour supply.

Based on our research, it is our assessment 
that this oversupply and distortion of 
the horticulture labour market will be 
exacerbated by the significant changes to 
the WHM program mooted in November 
2018. These reforms enable a third year visa 
extension for WHMs who are employed 
in horticulture for six months during the 
second year of their visa. They enable a single 
employer to hire a WHM for the full three 
years of the visa. The federal government 
has also undertaken to extend the quota 
for partner countries within the WHM 
visa subclass 462 program and provide the 
opportunity for temporary migrants on this 
visa to work in an area other than Northern 
Australia in order to earn a second and 
third year visa extension. Cumulatively, 
these modifications of the WHM program 
represent the most fundamental change to 
the horticulture labour market since the 
introduction of the WHM second year visa 
extension in 2005.

Many growers will likely welcome the 
opportunity to employ WHMs for a three-
year period as this means that there will be 
less turnover in the workforce and greater 
opportunity to invest in developing a skilled 
horticulture workforce. However, there is a 
very real concern that this reform effectively 
creates a backdoor agriculture visa without 
any of the necessary checks and balances 
required to ensure that the visa does not 
result in worker exploitation. 

A study of agriculture visa arrangements 
across the globe suggests that the integrity 
of these visa schemes is difficult to achieve 
without strong regulatory design and robust 
mechanisms for oversight and enforcement. 
The WHM program is not designed as a 
labour market program and, as such, there 
are almost no additional requirements 
on growers who use the visa to access 
workers, and no additional mechanisms for 
oversight and monitoring. As the second 
year visa extension has exacerbated worker 
exploitation it is hard to see how the third 
year visa extension will produce a different 
outcome. 

It is likely that this reform will lead to 
domestic labour hire contractors, in 
conjunction with offshore recruitment 
networks, increasingly channelling WHMs 
into regional areas. Tying a migration 
outcome to the performance of work via 
the second and third year visa extensions 
gives contractors and recruitment agents the 
opportunity to exploit vulnerable workers 
eager to remain in Australia. In this report 
we present evidence about these problems 
which already exist in the horticulture labour 
market in relation to the second year visa 
extension for WHMs, a situation which will 
likely be worsened with the introduction 
of the opportunity for a third year visa 
extension. 

The high wage differentials between 
Australia and many of the partner countries 
in the WHM program (in particular the 
subclass 462 visa) will increase the likelihood 
that some WHMs will accept exploitative 
work. Furthermore, the fact that the 
Department of Home Affairs will not track 
WHMs’ whereabouts in the economy (in 
contrast to other regulated visa programs 
such as the SWP or PLS) is likely to provide 
a pipeline to undocumented work through 
visa overstaying, which currently occurs 
through the international student and  
tourist visas.

In sum, the liberalisation of the visa pathway 
coupled with the absence of regulation 
means the WHM program is likely to greatly 
increase labour supply and non-compliance 
with labour standards.

Developing a local workforce

This report finds that there is a declining 
number of local workers, who are long-
term Australian residents attracted into the 
horticulture industry, and a perception by 
growers that these workers are less reliable 
and motivated. Government programs 
that have sought to encourage this group 
into horticulture work have been largely 
unsuccessful. 

Additionally, the absence of concrete 
efforts to develop attractive career pathways 
in horticulture, and of sophisticated 
management strategies focused on training 
and improving worker commitment and 
retention, and generally poor job quality 
compared to other industries, have led 
to the declining pool of local workers in 
horticulture who are long-term  
Australian residents. 

In contrast, local workers who are recently 
settled migrants from developing countries 
have proved to be a reliable and desired 
horticulture workforce in some regions. 
There is also scope for growers to continue 
investing and adopting in labour-saving 
technology as a permanent solution to 
low-skilled labour supply challenges. 
Mechanisation has the potential to improve 
the horticulture industry’s international 
competitiveness and create opportunities 
for higher-skilled jobs to manage new 
technology. 

Regional initiatives and infrastructure

Improving visa pathways is not the only 
priority for future-proofing the horticulture 
industry’s labour supply. This report finds 
that a multi-stakeholder approach is essential 
for ensuring a consistent supply of labour 
in the Australian horticulture industry 
and widespread compliance with labour 
standards. In New Zealand the challenge 
of engaging multiple stakeholders occurs 
nationally through a National Steering 
Group involving government, industry and 
unions and regionally, through 12 Regional 
Steering Groups with representatives from 
local areas. 

We believe that the Australian horticulture 
industry is disadvantaged by not having a 
similar, formal, collaborative infrastructure 
at the national and regional level. While this 
report analyses many regional partnership 
initiatives that address labour supply 
and non-compliance challenges, a more 
regionally specific but systematic approach 
would protect the industry more effectively. 

In particular, we found that in regions where 
there were concerted, multi-stakeholder 
attempts to stop the operation of non-
compliant intermediaries who supply labour 
to growers, this greatly reduced costs, 
misinformation and exploitation. We found 
that in regions where individual growers, 
supported by a network of local individuals 
and community organisations, chose to 
hire labour from reputable sources and to 
expose growers who were non-compliant, 
this created a level playing field for all 
growers. These regional stakeholder networks 
were not only important for promoting 
compliance with labour standards, but also 
for ensuring a consistent supply of labour for 
the local industry.
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Conclusion
It is clear from our research that this is a 
time of tremendous opportunity for growth 
of the Australian horticulture industry. But 
the industry has also reached an important 
crossroad in relation to the labour force that 
will service the industry. 

There is a choice between developing 
a ‘low-road’ or ‘high-road’ approach to 
horticulture labour supply. The former 
involves a crowded, segmented horticulture 
labour market in which various sources of 
labour compete to give growers a low-cost 
workforce because of non-compliance with 
labour standards and the proliferation of 
undocumented workers and contractors 
arising from weak enforcement, oversight 
and regulation. This road will be replete with 
negative media stories and poses risks to the 
reputation of the industry and its potential 
for growth into new markets. It leaves the 
industry highly segmented and open to 
exploitation by unscrupulous growers and 
labour hire contractors and allows retail 
outlets to charge prices for produce based on 
an unrealistic assessment of the true cost of 
production, in particular the cost of labour.

In contrast, a ‘high road’ approach 
involves a change in direction through 
genuine dialogue and commitment among 
stakeholders to work together to develop 
labour supply solutions. This will involve 
the development of a national, long-term 
strategy for horticulture labour supply, 
which encompasses concerted investment 
in mechanisation to develop greater 
productivity and opportunities for the 
development of a local, skilled horticulture 
workforce, enforcement of the Horticulture 
Award and a regulated labour migration 
program which provides committed, reliable 
and productive overseas workers to the 
industry.  This road to reform means labour 
costs will be higher and more uniform across 
the industry. This comes with multiple 
benefits to growers including diverting 
competition away from the cost of labour 
to more productive points of difference 
such as product quality and technological 
innovation, improving the reputation of 
the industry, which will be crucial when 
competing in international export markets, 
and increasing cooperation between growers 
and other stakeholders in relation to labour 
supply and production.
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PART 1:  
AN UNEVEN 
PLAYING FIELD
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Introduction

It is critical to the 
viability of the 
horticulture industry 
that there is a level 
playing field so that 
growers who comply 
with their legal 
obligations in relation 
to the employment 
of workers are not 
disadvantaged. 

This requires eliminating unfair competition 
from unscrupulous operators. This is 
important for safeguarding the reputation 
of the industry both domestically and 
internationally and creating a market 
environment that rewards sound business 
and management practices while focusing 
on productivity, and product and process 
innovation, rather than non-compliance. 

Non-compliance undermines the 
principle of fair competition which the 
market relies upon to operate efficiently. 
Honest businesses cannot compete with 
unscrupulous businesses that only profit 
through a strategy of undercutting. 

Furthermore, non-compliance with labour 
standards exposes workers to exploitation 
and affects the reputation of the industry. It 
weakens any argument for a solution to  
labour supply challenges through visa reform.

Findings
Our research found that there are number of 
reasons why the horticulture industry is not 
a level playing field in relation to compliance 
with labour standards.

1.There is non-compliance with labour 
standards by a subset of growers. Although 
it is impossible to quantify the extent of 
non-compliance, there is a growing body of 
evidence to suggest that non-compliance is 
endemic and multi-faceted.

2. The horticulture labour market is 
segmented and produces a race to 
the bottom in labour standards. This 
segmentation is derived from the 
availability of a range of labour sources 
with different levels of regulation and 
oversight. These include workers from the 
Pacific through two programs, the Seasonal 
Worker Program (SWP) and the Pacific 
Labour Scheme (PLS), Working Holiday 
Makers (WHMs), local workers and 
undocumented workers. Although each of 
these categories of workers is entitled to the 
same wages and conditions under Australian 
law, the different regulatory frameworks for 
each of these sources of labour produces 
a segmented horticulture labour market 
where growers can maximise profits through 
selecting a source of labour that is more 
vulnerable to exploitation. The recent 
reforms extending the PLS and introducing a 
third year extension for WHMs substantially 
increase the risk that the horticulture labour 
market will become even more segmented.

3. Supply chain pressures on growers 
undermine fair competition in the 
horticulture industry. Supply chain 
pressures can create planning and 
compliance challenges for growers in terms 
of the ability of growers to plan their current 
and future workforce needs and comply with 
labour standards. However, supply chain 
pressures are also a potential source for 
improving labour standards in horticulture. 

CHAPTER TWO 
COMPLIANCE WITH  
LABOUR STANDARDS
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A significant and growing body of evidence 
suggests that non-compliance is widespread in  
Australian horticulture. Growers and labour 
hire contractors acting in their individual, 
short-term interests have been found to 
underpay wages and otherwise mistreat 
workers. The media has been a source of 
much information on non-compliance.9 

There is also significant evidence of wage 
underpayments in horticulture, particularly 
among WHMs in academic research,10  
parliamentary inquiries11 and in publications 
from the Fair Work Ombudsman (FWO).12  
A FWO report found that 39% of horticulture 
employers were non-compliant with labour  
standards.13 The FWO’s Harvest Trail Inquiry  
recovered over a million dollars in wages 
but its report indicated the FWO’s belief 
“that the full extent of wage underpayments is 
significantly higher than this”.14 

In 2017 an online survey of 4,322 temporary 
migrants in Australia found that the worst 
paid jobs were in fruit and vegetable picking, 
where 15% of respondents said they had 
earned $5 an hour or less and 31% had 
earned $10 an hour or less.15 

It is important to note that worker 
exploitation goes beyond non-compliance 
with labour standards. Researcher Sayomi 
Ariyawansa observes that it “involves taking 
unfair advantage of a person or their situation 
of vulnerability”.16  In our focus groups and 
interviews many reports were made of wage 
underpayments of visa holders employed in 
the horticulture industry but this  
was not the only exploitative circumstance. 
Many attributed the nature and scale of 
exploitation as stemming from temporary 
migrant workers’ vulnerability as visa holders 
which allowed some growers and labour hire 
contractors to take advantage of them. 

Evidence from the case studies described 
practices of both growers and labour hire 
contractors such as:

• Ignorance of the correct pay rate by 
growers

• Being unable to afford to pay the correct 
rate and paying less

• Paying different wages for the same work to 
different cohorts of workers

• Paying different wages to the same workers 
over a period of time depending on the 
market rate for the product

• Paying cash in hand

• No written piece rate agreement

• Extremely low piece rates based on an 
inflated assumption of the competency of 
the average worker

• Unpaid work

• Lack of clarity over whether payments are taxed

• Inadequate and/or falsified payslips

• Harassment, bullying and sexual harassment

• No investigation of allegations of 
harassment, bullying and sexual harassment 
(in some cases, moving the perpetrator to 
another farm)

• Unfair sacking

• Substandard, crammed accommodation, in 
some cases in farm sheds with a mattress 
on the floor

• Lack of training and supervision

• Lack of record keeping

• Poor and, in some cases, no occupational, 
health and safety training and awareness

• Lack of access to water and sun protection

• Inflated deductions for transport, 
accommodation and equipment

• Intimidation, beatings and bullying  
by contractors

• Confiscation of passports by contractors

A number of factors contribute to non-
compliance in Australian horticulture. 
Workers are vulnerable to mistreatment 
when working in remote locations, 
particularly when they do not have their own 
transport. WHMs are dependent on their 
employers to provide payslips for farm work 
performed towards their second year visas.17  
SWP workers rely on continuing sponsorship 
from their employers to remain in Australia 
and to return. Undocumented workers have 
limited access to jobs in Australia and rely on 
farm work to earn an income. Many of these 
workers also possess the usual vulnerabilities 
common to temporary migrants and young 
workers such as poor English language skills 
and temporary migration status. 

The financial circumstances of growers 
can create downward pressure on wages. 
Growers interviewed reported rising costs 
but stagnant income in recent decades. The 
nature of the product market contributes 
to this with 73% of it made up of only two 
supermarkets which use price competition 
to keep wholesale prices down,18 even below 
cost price in some cases (discussed in detail 
later in Chapter 3).19  

There are also quite weak employment law 
enforcement institutions. The FWO has  
little ability to enforce employment laws  
due to the geographically disbursed locations 
of farms, difficulties locating some labour 
hire contractors and under-resourcing of  
the inspectorate.20 Unions also have a 
limited, albeit growing, presence in the 
horticulture sector. 

9  Ben Doherty, ‘Hungry, Poor, Exploited: Alarm over Australia’s Import of Farm Workers’, The Guardian (online), 3 August 2017 <https://www.theguardian.com/global-
development/2017/aug/03/hungry-poor-exploited-alarm-over-australias-import-of-farm-workers>; ABC, above n 6; Nick McKenzie and Richard Baker, ‘Fruits of their 
Labour: Investigation into Exploitation of Migrant Fruit Picking Workers in Australia’, The Sydney Morning Herald (online), November 2016 <http://www.smh.com.au/
interactive/2016/fruit-picking-investigation/>.

10  Elsa Underhill and Malcolm Rimmer, ‘Layered Vulnerability: Temporary Migrants in Australian Horticulture’ (2015) 58 Journal of Industrial Relations 608.
11  Senate Education and Employment References Committee, A National Disgrace: The Exploitation of Temporary Work Visa Holders (Report, Parliament of Australia, 17 

March 2016); Joint Standing Committee on Foreign Affairs, Defence and Trade, Hidden in Plain Sight: An Inquiry into Establishing a Modern Slavery Act in Australia 
(Report, Parliament of Australia, December 2017). 

12  Fair Work Ombudsman, Inquiry into the Wages and Conditions of People Working under the 417 Working Holiday Visa Program (Report, October 2016).
13  Fair Work Ombudsman, Horticulture Industry Shared Compliance Program 2010, above n 5, 1. 
14  Fair Work Ombudsman, Harvest Trail Inquiry, above n 8, 4.
15  Laurie Berg and Bassina Farbenblum, Wage Theft in Australia: Findings of the National Temporary Migrant Worker Survey (Migrant Worker Justice Initiative, 2017) 30.
16  Sayomi Ariyawansa, ‘On the Backs of Migrant Workers - Imported Labour in the Australian Agriculture Sector’ (paper presented at the Australian Labour Law 

Association 9th Biennial National Conference, Gold Coast, 9 November 2018).
17  Fair Work Ombudsman, 417 Visa Inquiry, above n 12.
18  Senate Education and Employment References Committee, above n 11.
19  Howe et al, Sustainable Solutions, above n 4.
20  Stephen Clibborn and Chris F Wright, ‘Employer Theft of Temporary Migrant Workers’ Wages in Australia: Why has the State Failed to Act?’ (2018) 29 Economic and 

Labour Relations Review 207.

FINDING #1: THERE IS NON-COMPLIANCE WITH  
LABOUR STANDARDS BY A SUBSET OF GROWERS

10 Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 

1184

1184



Non-compliance with labour standards 
negatively impacts not just workers, but also 
growers and their communities. As well as 
providing labour for growers, temporary 
migrant workers spend their money in 
the community on accommodation, food 
and entertainment. Non-compliance with 
labour standards and other mistreatment 
of temporary migrant workers will build a 
negative reputation for regions and reduce 
labour supply to those regions and the level 
of income in their businesses. 

In the focus groups, WHMs told us of 
some regions they considered ‘exploitation 
hotspots’ which they would never visit to do 
farm work. These ‘no go’ zones became quite 
well known amongst the WHM community 
on Facebook. Temporary migrant workers 
can choose which country to travel to and, 
if they choose to work in horticulture, can 
choose from many regions within Australia. 
Therefore, regions are in competition with 
each other and Australia is in competition 
with other nations to attract visitors and 
workers. Maintaining a good reputation in 
terms of how workers are treated is crucial, 
particularly given the ease with which 
information can spread quickly via social media.

This section examines the different sources 
of labour available in the horticulture labour 
market. It demonstrates how reliance on 
different sources is not solely based on 
the price of labour as reflected in wages. It 
also reflects the preferences of growers for 
a workforce with particular characteristics 
relating to their labour productivity, 
flexibility, ease of recruitment, regulatory 
burdens and other related differential 
features associated with each source of 
labour supply.

Segmentation is a process by which different 
groups of workers in the labour market 
are compartmentalised, thereby resulting 
in different labour market outcomes for 
different sets of workers. 

As Paul Ryan, a leading labour economist, 
has observed, “segmentation becomes interesting 
when it results in the failure of the labour market 
to treat its participants even-handedly, in that 
it accords significantly different opportunities 
and rewards to otherwise comparable people. 
The functioning of such a labour market, then, 
diverges considerably from the competitive 
norm”.21

This section exposes how the horticulture 
labour market diverges from the ‘competitive 
norm’. We found that temporary migrant 
workers who perform the occupation of  
pickers, packers and graders do not receive  
consistently comparable wages and conditions. 

Our analysis shows how disparity in the 
immigration settings present in various 
visas combines with poor enforcement 
of labour standards to produce a 
segmented horticulture labour market 
where there is a clear divergence in the 
wages and conditions received for the 
same occupation within the horticulture 
labour market. 

We identify two main types of segmentation 
involving temporary migrant workers. First, 
between WHMs and Seasonal Workers 
from the Pacific and second, between 
undocumented workers and workers who are 
employed in compliance with a valid visa. 

FINDING #2: THE HORTICULTURE LABOUR 
MARKET IS SEGMENTED AND PRODUCES A 
RACE TO THE BOTTOM IN LABOUR STANDARDS

STAKEHOLDER PERSPECTIVES
“Most of them have at least one story to tell. I mean we backpackers — I think 
what comes up the most is cities like Bundaberg or Mildura or — yeah I don’t 
know, cities like that, Griffith … These are places where all the backpackers say, 
‘Don’t go there, don’t go there …”  
WHM (Stanthorpe)

“Are backpackers necessary for the area? Yes, they certainly are. Is there 
exploitation going on? Yes, there certainly is. Is that exploitation damaging the 
reputation of Stanthorpe as an area to come to? I’d say it’s probably damaging 
a lot of areas. A lot of the kids see it as a necessary evil. They’ll certainly report 
it. They’ll do their 88 days and suffer or they might do 20 here, 30 there and 
30 there to get their 88 and find one good area and a couple of bad areas. The 
bad area will get reported. Now if that bad area happens to be Stanthorpe that 
they ended up with the wrong farmer it taints the whole district. That’s the big 
problem. I don’t think the older farmer has woken up to the fact that social 
media a) exists and b) goes at the speed of light. They think that they can do what 
they’ve done for years before and nobody cares and nobody will find out.”   
Accommodation provider (Stanthorpe) 

21  Paul Ryan, ‘Segmentation, Duality and the Internal Labour Market’ in Frank Wilkinson (ed), The Dynamics of Labour Market Segmentation (Academic Press, 1981) 3, 4.
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The horticulture industry’s segmented 
labour market has a number of 
consequences. In this section we discuss the 
three most significant. 

First, this segmentation produces a 
compartmentalised workforce with different 
levels of vulnerability in the labour market. 
It enables growers and contractors to avoid 
compliance with labour standards with 
relative ease and impunity. 

Second, this segmentation produces groups 
of workers with different work ethic and skill. 
This enables growers who use particular 
segments of the workforce to achieve greater 
efficiency and labour productivity, thereby 
reducing the cost of labour per unit of 
output. 

Third, it results in unfair competition 
amongst employers by enabling some 
employers to gain a competitive advantage 
through using segments of the workforce 
who accept lower wages and conditions 
because they have fewer rights and less 
bargaining power. In short, this segmentation 
produces unfair competition which results in 
an uneven playing field.

We argue for a reduction in labour market 
segmentation produced through migration 
regulation and controls to mitigate 
these effects in order to reduce worker 
exploitation, safeguard the industry’s 
reputation and improve the legality and 
efficiency of its labour supply.

Substitution effect  

The term ‘substitution effect’ has its origins 
in economics, which refers to a ‘substitution 
effect’ as an understanding that when prices 
rise, or incomes decrease, households will 
make less costly decisions for allocating their 
resources.22 

Applying this term to the horticulture 
labour market, a ‘substitution effect’ would 
be understood as referring to horticulture 
employers preferring one group of workers 
over another based on the cost of labour.

There is a clear substitution effect between 
undocumented workers and workers entitled 
to work in the horticulture industry. The 
opportunity to pay undocumented workers 
in cash and considerably below award 
wages is used by unscrupulous labour hire 
contractors and growers to unfairly reduce 
costs and gain a competitive advantage 
over compliant growers. The low risk of 
detection of non-compliant behaviour, and 
the small financial penalties that accompany 
non-compliance, further increases the 
attractiveness of this option.

There is also a clear substitution effect 
between WHMs and Seasonal Workers from 
the Pacific. The lack of regulation and lower 
costs associated with employing WHMs is a 
likely reason for the much greater reliance on 
WHMs in the industry.

The horticulture industry has available to 
it a number of different sources of labour, 
each with a different level of regulation and 
oversight. This has created opportunities for 
some growers to use unregulated and under-
regulated sources of horticulture labour to 
reduce labour costs. This undermines the 
ability of the horticulture industry to be a 
level playing field. 

As the relationship between wages and 
productivity affects business profits, it is 
unsurprising that different growers use 
different segments of the labour market to 
maximise their return. The two dominant 
sources of horticulture labour reflect this. 

Evidence from the case studies suggests that 
undocumented workers are perceived as 
low cost and highly productive, and WHMs 

are generally regarded as moderately low 
cost and generally unproductive, although 
growers reported backpackers from Asian 
countries as highly productive. In contrast, 
SWP workers are generally regarded as 
highly productive by growers who employ 
them but they are perceived as a more 
expensive source of labour because of the 
costs associated with engaging with the SWP.

The segmented horticulture labour 
market and its capacity to produce a ‘race 
to the bottom’ in labour standards has 
been observed in two recent scholarly 
examinations of the industry. 

In one account, the authors state that, 
“[there is an] increasing tension between 
different types of intermediary: contractors who 
hire documented workers ethically (including 
WHMs) and operate within the law, contractors 
who hire documented workers but ignore legal 
employment obligations, and those who engage 
and exploit undocumented workers. There seems 
little doubt that the latter are driving the erosion 
of employment conditions in a workforce already 
noted for its vulnerability”.23 

In another scholarly account, the authors 
argue that there is a greater reliance on 
WHMs than SWP workers because “[the 
higher the regulated wage, the greater the 
incentive to avoid it by using an unregulated 
option. The weaker the enforcement regime, 
the greater the incentive to use the unregulated 
option”.24 

A key reason why some sources of labour 
are more expensive for growers is because 
they involve a greater degree of regulation 
and are likely to attract a higher volume of 
complaints about exploitative work from 
workers. 

The competition between the various sources 
of labour in the horticulture labour market 
was also noted in a recent parliamentary 
inquiry into the SWP. The Chair of the 
Joint Standing Committee on Migration, 
Louise Markus MP, observed that “[w]hile 
the impetus for establishing the working holiday 
visa is for cultural exchange, the reality is it fills 
a significant labour gap within the industry and 
is in direct competition with the Seasonal Worker 
Programme”.25 

Table 2.1 summarises the different levels of 
regulation for each source of workers and 
their likelihood to report exploitation to the 
authorities.

STAKEHOLDER PERSPECTIVE ON 
LABOUR MARKET SEGMENTATION

“We need to talk about the cohorts 
within this space separately, because 
the backpacker, what they face 
versus the undocumented versus 
the permanent resident, the asylum 
seeker, the visa holder [all have] 
different … layers of exploitability. So 
you’ve got people on Centrelink who 
are exploitable in a particular way. 
An asylum seeker is exploitable in a 
particular way, and then backpackers 
— so the less educated you are, or the 
more precarious your position, the 
more exploitable you are, obviously. 
Backpackers are exploitable because 
they want to get the 88 days’ kick on 
visa, and that could be exploitable in 
the sexual with the young woman or 
whatever the case may be, or ‘Do this 
and I’ll sign off on it and you don’t 
have to work a day at my farm’. And 
then you’ve got the undocumented, 
who are just completely precarious.” 
Community group representative 
(Mildura)

22  See, eg, Orley Ashenfelter and James Heckman, ‘The Estimation of Income and Substitution Effects in a Model of Family Labor Supply’ (1974) 42 Econometrica 73.
23  Elsa Underhill et al, ‘Migration Intermediaries and Codes of Conduct: Temporary Migrant Workers in Australian Horticulture’ (2016) Journal of Business Ethics DOI 

10.1007/s10551-016-3351-z.
24  Richard Curtain et al, ‘Pacific Seasonal Workers: Learning from the Contrasting Temporary Migration Outcomes in Australian and New Zealand Horticulture’ (2018) 5 Asia 

& The Pacific Policy Studies 462, 474.
25  Joint Standing Committee on Migration, Seasonal Change: Inquiry into the Seasonal Worker Programme (Report, Parliament of Australia, 2016) vii.
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TABLE 2.1 CHARACTERISTICS OF DIFFERENT SOURCES OF HORTICULTURE LABOUR

Source of Labour Types of Regulation on Employers of this 
Source of Labour

Likelihood this Source of Labour will Report Non-
Compliance

Seasonal Worker Program •  Employers have to be approved in advance

•  Employers are subject to site visits and audits

•  Employers have to provide an induction for 
workers, and invite the FWO and unions

•  Employers can be suspended from the SWP 
for non-compliance

•  Employers are responsible for arranging 
pastoral care and accommodation

•  Employers are subject to monitoring by  
the FWO

Although SWP workers have access to a special hotline 
administered by the Department of Jobs, it is unlikely 
workers will complain to either the FWO or this hotline 
because of their desire to remain in Australia for the 
duration of the season and to return for subsequent 
seasons. Some SWP workers in the Griffith case study 
reported a fear of retribution (including beatings) 
and of their passports being held by the sponsoring 
employer.

Local Workers •  Employers are subject to monitoring by FWO Local workers have security of residence so are more 
likely to complain to authorities about exploitation as 
they are not concerned with being deported. However, 
many local workers in horticulture rely on cash-in-hand 
payments and are unlikely to report growers when 
they are complicit in tax evasion. It is less likely local 
workers will remain in exploitative work because they 
have access to welfare and do not usually have an acute 
need for work like many groups of temporary migrant 
workers in horticulture such as WHMs, international 
students and undocumented workers. When faced 
with poor conditions that may lead to exploitation, 
these  workers are more likely to choose ‘exit’ over 
‘voice’, particularly given the absence of unions in many 
workplaces.

International Students •  Employers are subject to monitoring by  
the FWO

International students are the group of temporary 
migrant workers with a valid work visa who make the 
fewest requests for assistance to the FWO each year. 
This suggests that, as a group, international students are 
unlikely to report exploitative work to the FWO.

Also, international students who are working in breach 
of their visa condition which only permits 40 hours 
paid work per fortnight during semester are unlikely 
to report exploitative work to the FWO because of the 
concern that they will be deported.

Working Holiday Makers •  Employers are subject to monitoring by  
the FWO

•  Employers have to register with the Australian 
Taxation Office if they employ WHMs

WHMs are unlikely to report exploitative work to the 
FWO when they are completing their 88 days during 
their first year, or six months farm work in their second 
year, because of their need to complete this work in 
order to gain a visa extension.

WHMs are also unlikely to complain about exploitative 
work because of their transient commitment and 
involvement in the horticulture industry. Many WHMs 
know they only have to remain in the industry for a 
short time to gain a visa extension and thus have less of 
a vested interest in addressing exploitative work.

Undocumented workers •  Employers are subject to monitoring by  
the FWO

Undocumented workers are highly unlikely to contact 
the FWO because they do not have a valid visa and are 
extremely fearful of detection because they perceive 
that this could lead to their deportation. Given their 
incapacity to exercise ‘voice’ and limited options for 
‘exit’, these workers are most likely to opt for ‘silence’ 
and thus tolerate exploitation.

Evidence from the focus groups and interviews also 
revealed that different sources of workers are treated 
differently, and in particular, remunerated differently, in 
the horticulture labour market. These exposed the segmented 
nature of horticulture labour in Australia and the capacity of this 
segmentation to erode wages and conditions for workers.

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 13

1187

1187



The role of labour hire in segmenting the 
horticulture labour market

Although the role of labour hire in the 
horticulture industry is examined separately 
in Chapter 4, it is important to note that 
the segmentation of the horticulture 
labour market is largely facilitated through 
the industry’s reliance on labour hire 
contractor’s ability to funnel and connect 
workers to particular jobs/farms.

Our research found that a strong feature of 
growers’ reliance on labour hire contractors 
was in the ability of this relationship to allow 
them to select a workforce with certain 
attributes. Many growers we interviewed 
had clear views on the relative productivity 
of workers from different countries and 
ethnicities, with a general preference for 
workers from Asian countries rather than 
Europeans. As one grower stated:

  “They [the labour hire contractor] know I 
prefer Asians. Yes they know that but again  
if the Asians aren’t there and [another  
grower] has gobbled them all up then you 
know I will take the Europeans. I got nothing 
against Europeans they just don’t work as  
well as the Asians, seriously they don’t. And  
it seems to take them longer to grasp the  
tasks they’re being asked to do”.26 

Providing a tailored service to growers’ 
specific preferences was part of what could 
make a labour hire contractor more attractive 
to growers. As a director of a labour hire firm 
stated to the research team:

  “What we do is we ask them what 
demographic works for them or in their 
experience has worked for them well in the 
past. That’s not a racial profiling. It’s more  
of a work ethic profile than anything else …  
we say to them ‘what has worked for you 
before? I know you only had five employees 
now you’re going to 20, it’s a bit hard to 
answer that question, but what did work for 
you when you had your five employees?’ ‘Oh 
look we found the Taiwanese to be fantastic’ 
or ‘We found the Koreans to be excellent’ or 
‘We found the French to be the best’. All that 
feedback for us is great because it gets the 
round peg in the round hole or assists us to  
do that”.27 

This indicates that growers’ notion of what 
‘work ethic’ might look like is often closely 
linked to a preference for workers with 
particular kinds of ethnic heritage, in ways that  
distinctly resemble ethnic profiling. 28 

Another segmentation enabled by reliance on 
labour hire contractors was between workers 
on different visas. Growers could choose 
which type of visa holder they preferred 
through their use of a contractor. 

Some contractors specialised in certain types 
of visa holders like WHMs or SWP workers, 
whereas others we interviewed offered both 
types of visa holders. A Katherine grower 
who used a labour hire contractor to access 
SWP workers reported a much better 
outcome from relying on this segment of the 
labour market. He stated:

  “It’s more expensive with these guys [SWP 
workers] but they know their job a lot better. 
With backpackers they come and go too fast 
and you’re always training people and it’s  
very inefficient. [With the SWP workers]  
you know you’ve got that pool who know  
what they’re doing and they become 
professional at harvesting melons.”29 

We found that a third type of labour market 
segmentation, made possible through the 
presence of labour hire contractors, was between 
documented and undocumented workers.  

Many growers reported that there were 
opportunities to use non-compliant labour 
hire contractors engaging this group of 
workers through regular approaches by 
phone and farm visits. For example, a 
number of Wanneroo growers told us 
that labour hire contractors supplying 
undocumented workers were “everywhere”. 
One labour hire contractor based in Orange 
reported that it was hard to compete with 
contractors who supplied undocumented 
workers as these were more productive:

  “This is another pressure, we have training,  
so for the illegal people, it’s easy because they 
are working like every year, almost three to 
four years and they know what to do. Of 
course, their performance is much better but  
we can’t do it [because we employ WHMs]”.30 

26  Focus group with growers (Wanneroo).
27  Director of LH1 (Wanneroo).
28  Robert MacKenzie and Chris Forde, ‘The Rhetoric of the “Good Worker” Versus the Realities of Employers’ Use and the Experiences of Migrant Workers’ (2009) 23 Work 

Employment and Society 142.
29  Grower (Katherine).
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Conclusion

This Chapter identifies the highly 
segmented nature of the horticulture labour 
market in Australia. This segmentation 
facilitates non-compliance with labour 
standards as unscrupulous growers can 
select a workforce which is less regulated, 
and less likely to report non-compliance.

The first segmentation is between 
WHMs and SWP workers as the two 
main sources of temporary migrant labour 
available to growers. In conjunction 
with the evidence presented in Chapter 
10 on the WHM Program and Chapter 
11 on the SWP, we have identified clear 
disparities in the regulatory framework 
between the SWP and the WHM program 
as a significant reason for the limited take 
up of the SWP in favour of the WHM 
program. This limited take up of the SWP 
is also attributable to the prevalence of 
undocumented workers in the horticulture 
industry, with this substitution effect largely 
occurring because of perceptions to do with 
the low costs and high productivity of this 
group of workers. 

An early evaluation report of the SWP 
observed that this program was being 
undercut by “alternative sources of cheap 
labour with illegal and undocumented 
workers”.31  A more recent Senate inquiry 
found that “[i]n effect, the government 
clearly views the WHM as a de-facto working 
visa to bring low-skilled labour into the 
country”.32 This is especially apparent in 
the government’s recent announcement 
to allow WHMs to extend their visa to a 
third year following six month’s work in 
horticulture during their second year.33 

The differences in the regulatory 
frameworks for the WHM program and 
the SWP produce a clear distortion in 
the horticulture labour market, making 
one migrant worker visa option more 
attractive than the other. This has created a 
‘substitution effect’ (largely, but not solely 
based on labour costs) between the two visa 
schemes. 

The second segmentation is between 
workers with the right to work in horticulture 
and undocumented workers, a group which 
is examined more closely in Chapter 5. 
Undocumented workers are highly attractive 
to growers as they are an unregulated source 
of labour and therefore low cost and low risk, 
and are usually considered highly productive 
because of their experience and aptitude for 
horticulture work.

Our analysis shows the segmented 
horticulture labour market to be clearly 
undesirable, in terms of addressing both 
worker exploitation and horticulture labour 
supply challenges. A more coherent approach 
is required so that the different sources of 
horticulture labour do not undermine each 
other and produce unintended consequences 
of detriment to workers and the horticulture 
industry as a whole. The regulatory burden 
and costs associated with each source of 
horticulture labour should be commensurate 
so that there is less capacity for unscrupulous 
growers to select a more vulnerable source 
of labour.

STAKEHOLDER PERSPECTIVES: DIFFERENT WAGES FOR DIFFERENT SOURCES 
OF HORTICULTURAL LABOUR

“I know for a fact some apple packers down there, they’ve told me, have 
illegals in there and they just fly under the radar, they pay them cheaper than 
backpackers, and those guys aren’t playing the same level field as other apple 
packers in the industry. So it’s the illegals that get exploited, not necessarily  
the backpackers.” 
Grower (Orange)

“But the price was actually really wrong. Like we got $27 for a thing of oranges. 
But his farm, I don’t know why but they had a really bad season. So the fruit 
was really, really small and lots of bad fruit. So we went to see a guy [from the 
labour hire company] and he went to see the farmer and he said ‘You have to 
pay more…’. We had four people I think on one bin and it took us two hours. So 
you’re like two hours for four people and you get $27 for everybody. And so the 
farmer said, ‘Oh no, I won’t pay more, I can get Asians, they do it.’ And he didn’t 
even pay us. He didn’t pay us.”  
Harvest workers (Stanthorpe)

“Backpackers are paid cheaper … They have a certain wage. So I think the 
farmers would employ backpackers instead of the normal [local] pickers.” 
Industry stakeholder (Griffith)

“Or varying piece rates. That’s the other one that I came across in Queensland 
recently … so it was different visa categories and different ethnicities got 
different bin rates for the same work. So locals got $90 a bin, Seasonal Workers 
got $70 a bin and it kind of went down from there … Backpackers, then, mostly 
Taiwanese and Hong Kong and undocumented got the least” 
Community representative (Griffith) 

“The SWP has built-in requirements that workers be educated about their 
rights, are able to raise issues when they occur, and there are real consequences 
for employers when they behave badly or illegally. Because all participants in the 
scheme must be pre-approved by the federal government, labour hire companies 
and producers that do the wrong thing can and are suspended from the 
program, creating a stronger incentive for compliance. The SWP is not perfect 
but it does have the best built-in protections, and it is currently competing 
with the rest of the unregulated visa and labour hire world, which stymies the 
program’s growth.”  
Union official (NUW)

30  LH3 contractor (Orange).
31  Cheryl Reed et al, Final Evaluation of the Pacific Seasonal Worker Pilot Scheme (Final Report No 53197, Department of Education, Employment and Workplace Relations, 

September 2011) 10.
32  Senate Education and Employment References Committee, above n 11, 119.
33  Department of Home Affairs, Changes to the Working Holiday Maker Visa Program (7 November 2018) <https://www.homeaffairs.gov.au/news-subsite/Pages/2018-Nov/

working%20holiday%20maker%20visa%20program.aspx>.
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Introduction

Supply chains mediate the sale of produce harvested by fruit and vegetable 
growers. Before reaching consumers, this produce is purchased from 
growers by supermarkets, food retailers, food processers or wholesalers, or 
sold through growers’ markets. 

Produce sold to consumers overseas may 
require the involvement of export, import 
and other trading agents. Transportation 
and distribution companies will typically 
be involved in moving produce from farms 
to these other actors in the supply chain. 
Traders and other companies may be involved 
between these stages (see Figure 3.1). 

Each stage of the supply chain requires 
a commercial transaction in which the 
bargaining power of the grower to negotiate 
a fair price may be constrained. The often 
large and commercially powerful nature of 
‘lead firms’ at the consumer-end of supply 
chains e.g. supermarkets, wholesalers, 
transportation and distribution companies, 
accounts for why growers are often in a 
weak bargaining position.34 Many of these 
lead firms have increased their commercial 
presence as a result of market concentration 
and business consolidation through mergers 
and acquisitions, which have been driven by 
financial pressures for increased short-term 
shareholder returns.35  

These features have come to characterise 
agro-food industries in many countries. They 
have shifted power dynamics within supply 
chains from growers and other supplier firms 
located at the producer end to lead firms 
closer to the consumer end.36 Lead firms 
often purchase produce from a large number 
of growers both to serve their consumer base 
and spread their risk. This can enable lead 
firms to dictate the price and other standards 
to individual growers who must comply to 
complete the transaction and maintain the 
commercial relationship. 

The following findings are presented in  
this section: 

1. Supply chain pressures can create 
planning and compliance challenges for 
growers in terms of the ability of growers 
to plan their current and future workforce 
needs and comply with labour standards.

2. Supply chain pressures are a potential 
source for improving labour standards  
in horticulture. 

3. Industry-led initiatives such as Fair 
Farms are welcome developments in 
improving compliance with labour standards.

4. International evidence indicates that 
multi-stakeholder forms of regulation that 
involve workers, unions or community 
organisations are more effective than 
industry-led initiatives at improving 
labour standards and minimising supply 
chain risks.

5. Attempts to regulate supply chain pressures 
may be undermined without competition 
policy reform and a systematic review of 
industry dynamics to encourage growers 
and supplier firms to compete more 
on quality, innovation and productivity 
rather than cost-minimisation.

CHAPTER THREE 
SUPPLY CHAIN PRESSURES

34  Jimmy Donaghey et al, ‘From Employment Relations to Consumption Relations: Balancing Labor Governance in Global Supply Chains’ (2014) 53 Human Resource Management 229.
35  Peter Dicken, Global Shift: Mapping the Changing Contours of the World Economy (Guilford Press, 7th ed, 2015) ch 13.
36  Bill Vorley, Food, Inc: Corporate Concentration from Farm to Consumer (UK Food Group, 2003). 
37  Adapted from Industry Commission, Horticulture (Report no 29, 18 February 1993) 96.

FIGURE 3.1 PRODUCTION AND DISTRIBUTION CHAIN FOR HORTICULTURE PRODUCE37

Growers

Agents / Merchants /
Grower’s Markets

Packers / 
Growers

Growing and 
Harvesting

Stage Participants

Domestic 
Transport

Export 
Transport

Final Buyers

Exporters

Export Markets Retailers

Processors

Domestic 
Wholesalers

PRE FARM  
GATE

POST FARM  
GATE

16 Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 

·~ 
~ 

l ~ ~ " 
······· ·· ·-· ~ '4. I ··························································~ I 

l 
l 

~y ... 

1190

1190



CHALLENGE #1: ADDRESSING PRICE 
PRESSURES FROM SUPERMARKETS
Many growers we interviewed claimed that  
the prices they were able to sell their produce 
for had not kept pace with inflation in recent  
years. Once adjusted for inflation, this amounts  
to a decline in real terms in the prices that 
growers receive for their produce. While this 
scenario differs between different crops, one 
stone fruit grower told us “we are getting no 
more now per kilo than we were in 1988”.38   

Prices are affected by a large range of factors, 
most fundamentally the amount of supply 
of and demand for a particular product in a 
particular exchange market. But prices are 
also determined by the bargaining power of 
actors engaged in commercial exchanges in 
the market place. 

Generally speaking the bargaining power 
lead firms that buy horticulture produce in 
the Australian market has increased in recent 
years while the bargaining power of the 
supplier firms that sell this produce  
has diminished. 

In particular, many large lead firms, such as 
supermarkets and large food brands, have 
been able to use their commercial power to 
dictate prices or make changes in delivery 

orders at short notice. This is evident in the 
‘price wars’ between the major Australian 
supermarkets which has resulted in pressure 
on growers to reduce the costs of production. 

According to one grower, “Woolworths and 
Coles are the major outlets. They set their price 
on a week to week basis. If they get it wrong, 
they’ll drop the price midweek”.39  

Other growers reported that supermarkets 
had terminated commercial contracts 
at short notice thus putting them in a 
vulnerable position.

Labour is the largest component of cash 
costs for growers, as presented in Table 3.1. 
Labour is also one of the few inputs over 
which growers have control.40  Therefore, 
when supply chain pressures intensify, 
growers looking to gain an unfair competitive 
advantage may resort to underpaying 
their workers and fail to comply with the 
Horticulture Award. 

Some growers disputed this perspective, 
saying they would always meet their legal 
obligations to their workers regardless of 
competitive pressures. However, other 
growers acknowledged that supply chain 
and other cost pressures did increase the 
imperative to ensure that their practices for 
managing labour were efficient. 

From a different perspective, a farm worker 
reported being paid a different wage rate 
each week depending on the fluctuating 
market price for blueberries. He stated, 
“some days we would go and the price of punnets 
would be 80 cents but then other days it would be 
over a dollar and then it would be back down to 
80 cents. It was so ridiculous, we got a different 
pay packet depending on the price of punnets.”

In the horticulture context, the major 
retailers have consistently maintained that 
responsibility for breaches of workplace 
laws is the sole responsibility of the Fair 
Work Ombudsman (FWO). Although 
major retailers encourage individuals or 
organisations that have evidence of a breach 
to take it to the FWO, the retailers do not 
largely get involved in investigating breaches 
themselves.41 

Even following the 2015 ABC Four Corners 
investigation into exploitation of workers 
in the horticulture industry, in which 
certain grocery chains were implicated, 
the major retailers did not introduce more 
stringent auditing of the workforces of their 
suppliers.42 At a subsequent Senate inquiry, 
a representative from Woolworths stated that 
it would not conduct an audit as this would 
place extra costs on suppliers.43 

38  Grower (QLD).
39  Grower (QLD).
40  David Weil, The Fissured Workplace (Harvard University Press, 2014).
41  Senate Education and Employment References Committee, above n 11, 283.
42  ABC, above n 6.
43 Senate Education and Employment References Committee, above n 11.

TABLE 3.1 MAJOR COMPONENTS OF CASH COSTS, VEGETABLE-GROWING FARMS, AUSTRALIA, 2016–17 TO 2017–18, AVERAGE PER FARM
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Despite the revelation of widespread 
exploitation particularly of temporary 
migrant workers, the major retailers consider 
Australia to be ‘low risk’ because of its 
robust workplace laws and mechanisms for 
monitoring compliance.44 In her analysis of 
retailers’ response to the ABC Four Corners 
investigation, Australian labour law scholar 

Rosemary Owens concludes, “[w]hen  
confronted with the evidence of exploitation, 
the [retailers] frequently resorted to platitudes 
defending the values of their organisation and 
restating their commitment to ethical behaviour 
by all in the supply line”.45

A grower we interviewed stated, “If you get 
rid of the undocumented [workers], I tell you now,  
Coles and Woolies will only have half their produce.  
And as much as they’ve got their ethical sourcing 
and everything, they turn a blind eye”.46 

A labour hire contractor we interviewed 
stated, “They just don’t care — Woolies and 
Coles, their buyers, their main buyers are 
standing on their pedestal going, ‘Everyone has 
to be doing the right thing here, everyone has to 
be moral about what they do’ and all the rest of 
it, but they don’t give a shit frankly. They really 
don’t care so long as they’re getting their produce 
at that price”.47 

CHALLENGE #2: DEVELOPING SUPPLY 
CHAIN REGULATION FOR IMPROVING 
COMPLIANCE
Supply chain and labour issues in 
horticulture were a focus of the final report 
of the 2017 inquiry by a joint committee 
of the Australian Parliament into the 
establishment of a Modern Slavery Act.48 
The report noted that evidence to the 
committee:

  “highlighted that the long-standing  
challenges faced by the horticultural industry 
to secure a reliable and efficient labour force 
have been compounded by recent changes to 
the relationship between supermarkets and 
suppliers… The Committee heard that the 
low prices set by supermarkets for produce is 
putting increasing pressures on farmers and 
growers to reduce labour costs to ensure  
farms are economically viable”.49  

The report acknowledged that there 
were several factors contributing to the 
labour challenges facing horticulture. 
However, it singled out supply chain 
pressures as important and made several 
recommendations to address this.

The Modern Slavery Act inquiry supported 
the creation of a mandatory supply chain 
reporting requirement. If enacted this 
would require organisations with annual 
revenues of $100 million or more to provide 
annual reports to the Australian government 
regarding the composition of their 
organisational structures and supply chains 
and the policies adopted to address modern 
slavery practices to ensure that such practices 
are not currently taking place, and are 
unlikely to take place, within their businesses 
and supply chains. Such policies include due 
diligence and remediation processes and 
training for staff about modern slavery.50 

44 Ibid 283–7.
45  Rosemary Owens, ‘The Global Challenge of Temporary Labour Migration: Regulatory Responses and Possibilities’ in Joanna Howe and Rosemary Owens (eds), Temporary 

Labour Migration in the Global Era: The Regulatory Challenges (Hart Publishing, 2016) 393, 396.
46 Focus group with growers (WA).
47 Labour hire contractor (WA).
48  The Committee adopted a ‘a non-legal umbrella definition’ of modern slavery that included “slavery, servitude, forced labour, trafficking in persons, forced marriage, child 

trafficking, debt bondage and other slavery-like practices”, see: Joint Standing Committee on Foreign Affairs, Defence and Trade, above n 11, 47.
49 Ibid 282–3. 
50 Ibid 93–139.

STAKEHOLDER PERSPECTIVES ON THE IMPACT OF SUPPLY CHAIN PRESSURES 
ON GROWERS

“The risk of Woolworths or Coles or Aldi not buying from us is significant but it 
doesn’t influence our labour decisions. We’ve already made a huge commitment to 
buy land, equipment and the seed pipeline, so we’re already committed to the game.  
You can’t be half pregnant; we’re committed to going, we’ve bought things and so 
therefore we’ve got to hire the labour to do the job.  What we need to make sure is 
we’re delivering in terms of price and quality to make sure we’ve got the business. 
That means we’ve got to have the right people and controlling labour costs is the key 
lever to doing that. Every year the price of products is going down, the prices for all 
farm produce is going down not going up. And offsetting that you’ve got electricity 
going up, insurance going up, labour costs going up. So you need to get more 
efficient to be able to make sure you survive long term.”  
Grower (SA)

“We were supplying [a supermarket] about 60 tonnes a week of [product name 
omitted]. We put our price up in a tender, because they do tenders every six months, 
less than CPI and we lost the business overnight so we were left with 60 tonnes. That 
is the sort of ruthlessness they are.”   
Grower (SA)

“Some growers supply wholly to supermarkets.  Some have a mix of some going 
to supermarkets, some going to wholesale markets … To hear stories when you 
say, ‘Well, okay, you’re sending off to the markets; what will you get?’ [Growers] 
say, ‘Well, I don’t know until the day’.  To hear stories like that, gee, how can you 
control your business with expenses that you have that are typically fixed, when this 
income is sort of quite fluid? … That this low price [growers] might be getting, is that 
impacting on the employee on the farm getting underpaid? Or is it that you’ve done 
really well and there’s another reason for that employee getting underpaid?  So we’re 
very very interested in supply chain pressures and how we might influence that if we 
see that there’s a problem up the supply chain.”   
FWO official (QLD)

“The supermarkets, the pressure that’s put on farmers to provide goods at certain prices, 
and they really  squeeze them … Our farmers get very little help at all from anybody. A  
lot of them are not doing very well at all or are only just surviving. Basically Australians  
don’t pay enough for their fruit and vegetables. That’s the bottom line and if they 
were really paying what they’re worth, in terms of how much it is actually costing to 
pick that tomato and spray that paddock and all that stuff, they’d be paying quite a 
bit more.  But the supermarkets just keep squeezing and squeezing and squeezing. 
And then they threaten them: ‘we’ll go and get them from New Zealand or we’ll go 
and get them from China’. It’s just disgusting what our farmers put up with.”  
Employment services provider (QLD)
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Modern slavery or supply chain transparency 
legislation has already been adopted in 
several overseas jurisdictions including the 
United Kingdom and California. Were it to 
be implemented in Australia it would build 
upon several other initiatives in which lead 
firms in the horticulture supply chain, such 
as supermarkets and food retailers, seek to 
improve positively grower practices. This 
is achieved by mandating that lead firms 
incorporate certain labour standards into 
their certification requirements for produce 
that is sold in the domestic market. 

We now turn to a number of different 
initiatives seeking to foster compliance with 
labour standards in the supply chain.

STAKEHOLDER PERSPECTIVES ON THE IMPACT OF SUPPLY CHAIN PRESSURES  
ON WORKERS

“What we’ve seen over the last decade is a move from those supermarkets to direct-
supplier relationships, which has led to the emergence of large farms and to intense 
competition between farms to get business from the major supermarkets. What that 
does is put price pressure downwards in the supply chain, and what we’ve seen is that 
the people who wear the cost of that are the workers.” 
(George Robertson, NUW, evidence presented to the Australian Parliament’s 
Joint Committee inquiry into establishing a Modern Slavery Act in Australia).

“We do not set the price of our produce in the majority of cases in Australia. We largely 
operate under a duopoly system, and the big supermarkets don’t have to advertise how 
much they are paying the grower ... Without some reform to that system of our supply 
chain, any efforts to stamp out exploitation at the farm level will be futile, because 
many growers do not have a choice as to how much they can afford to pay their staff 
members, if they are able to get any staff at all.”   
(Emma Germano, VFF, evidence presented to the Australian Parliament’s 
Joint Committee inquiry into establishing a Modern Slavery Act in Australia).
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Global G.A.P.

GlobalGAP is a code of practice for ‘Good 
Agricultural Practices’ among European 
retailers requiring horticulture suppliers to 
maintain certain quality standards including 
workers’ welfare and workplace health and  
safety. This has encouraged growers in some 
countries to improve their labour practices to  
meet accreditation requirements. For instance,  
Horticulture New Zealand, a national industry  
association, has promoted GlobalGAP to its  
affiliates to improve the reputation of the local  
industry, which relies heavily on export 
markets, resulting in over 1,500 New 
Zealand producers becoming accredited.51 
GlobalGAP is discussed more extensively in 
Chapter 13: The New Zealand Approach.

Sedex

Sedex, or the Supplier Ethical Data Exchange, 
has been a mechanism favoured by many 
retailers internationally for eradicating modern  
slavery practices, minimising supply chain 
risks and improving labour standards. Sedex 
is a large membership based platform with 
headquarters in the UK. It is used by lead 
firms in over 150 countries to share data about  
the practices of suppliers and other actors in 
their supply chains.52 This can help with lead 
firms’ monitoring efforts and ensure they 
only source from suppliers who comply with 
established minimum standards.53  

The Sedex process for horticulture involves 
an audit that, among other things, requires 
employers to guarantee that workers, 
including those employed by contractors, 
are being paid and treated in accordance 
with legal minimum standards and also have 
the right to work in Australia.54 While these 
measures indicate that the process is focused 
on ensuring legal compliance and minimising 
the risks of non-compliance, there was a 
view among some growers and industry 
representatives interviewed that Sedex was 
too general an instrument for the purposes 
of monitoring standards in Australian 
horticulture. A clear drawback of Sedex is 

that it only requires audits of those growers 
who have undertaken a self-assessment 
questionnaire and come out as medium to 
high risk. This means that growers can be Sedex  
accredited without going through an audit.

Fair Farms

Lead firms and growers have turned towards 
the Fair Farms initiative to monitor labour 
standards. Growcom has developed Fair 
Farms as a certification scheme more 
tailored to the specific features of Australian 
horticulture than Sedex. According to an 
industry representative, “the whole idea of 
Fair Farms is … about [growers] checking off 
that [they] have got the right systems in place for 
ethical employment”.55  

The main objectives of Fair Farms are:56 

• An industry owned and developed  
standard benchmarked against Australian 
workplace law

• A coordinated system of quality  
training to support growers to understand 
their obligations

• A pathway to certification, if required, 
including a mechanism to enable cost-
effective, third-party audits by  
competent auditors

• A credible certification that provides 
certainty and transparency in the supply 
chain and that enables businesses 
committed to fair employment to differentiate 
themselves from less reputable operators

• Data capture to enable industry and 
customer reporting in relation to compliance

The Fair Farms approach is for the 
horticulture industry to work with lead firms 
particularly supermarkets and the FWO 
to eradicate non-compliant practices by 
excluding unscrupulous operators from the 
supply chain. Growers registered with Fair 
Farms will receive support and guidance 
to maintain compliance and thereby meet 
the program’s requirements. A Fair Farms 
Training and Certification Program piloted 
in October 2018 will be rolled out in 2019 
to prepare growers for future audits by 
lead firms participating in the initiative. 
In October 2018, the federal government 
announced a funding package of $1.5 million 
for the Fair Farms scheme.

51  Richard Curtain, New Zealand’s Recognised Seasonal Employer Scheme and Australia’s Seasonal Worker Program: Why So Different Outcomes? (New Research on Pacific Labour 
Mobility Workshop, Australian National University, Development Policy Centre, 2 June 2016).

52  Sedex Global, What is Sedex? (2018) <https://www.sedexglobal.com/about-us/what-is-sedex/>.
53  Joint Standing Committee on Foreign Affairs, Defence and Trade, above n 11, 111.
54  Grower (SA).
55  Industry association official (QLD).
56  Growcom, Fair Farms Training & Certification Program: Information Sheet (2018) <https://www.growcom.com.au/fairfarmsinitiative/#!form/FairFarms>.

STAKEHOLDER PERSPECTIVES ON SEDEX

“[Sedex] use the same process as they do for making t-shirts in Sri Lanka as they do 
for growing potatoes here. It just doesn’t make a lot of sense having things that are not 
relevant to Australia. The reason why is because the supermarkets are looking for some 
type of system to check, to have some type of auditing system to say: ‘yes, our suppliers, 
our growers, are above board, environmentally, ethically [and] when you buy from us, 
you know you’re buying from a reputable company’… [But] it’s so non-tailored and 
they’re asking for things that just don’t make any sense.”   
Industry association official (QLD)

“Supermarkets have a list of policy standards and self-regulation audits which act as 
a smokescreen for, rather than as a deterrent, to exploitation. Self-regulation does not 
work. It makes no difference to the lives of workers and wraps growers up in pointless 
paperwork while the supermarket bureaucracy sleep well at night knowing a box has been  
ticked. Any system where the perpetrator audits their own bad behaviours will always  
be ineffective. We know of several farms that have passed the supermarkets’ Sedex 
audits but still have undocumented workers, cash contractors and wage theft occurring.”   
Union official (NUW)
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CHALLENGE #3: INVOLVING MULTI-
STAKEHOLDER INITIATIVES IN SUPPLY 
CHAIN REGULATION
Extensive international research has shown 
that multi-stakeholder forms of supply chain 
regulation that involve workers, unions 
or NGOs in their design, governance and 
monitoring, are generally more effective 
at maintaining labour standards and 
minimising supply chain risks for lead 
firms and suppliers than industry-driven 
regulation.57  

These initiatives also provide a channel for 
worker involvement and participation, which 
can be a valuable feedback mechanism 
that can allow deficiencies in supply chain 
regulation to be readily identified and 
addressed.58 They can also address concerns 
identified by researchers regarding the lack 
of independence and specialised expertise 
among third-party auditors.59  

By contrast, industry-driven regulation has 
been criticised for being more difficult to 
enforce, ineffective at providing sustained 
improvements in working conditions and 
for often being adopted by businesses whose 
main concern is to portray themselves 

as socially responsible rather than to 
systematically improve standards.60  

While some studies have disputed this 
perspective,61 it does point to potential 
limitations of Fair Farms, which could be 
strengthened by involving unions and NGOs 
more comprehensively in its operation. 

The importance of unions and community 
organisations in assisting workers to rectify 
wage theft was indicated in a recent study 
of temporary migrants’ ability to access 
legal remedies in Australia, which found 
that workers who relied on unions or 
community organisations were far more 
successful in achieving some rectification of 
underpayments.62 

There are several examples of how multi-
stakeholder initiatives can benefit both 
growers and workers. 

In the United States, tripartite agreements 
between supermarkets, food manufacturers, 
growers, industry associations and unions 
have been used to provide guarantees of 
individual and collective rights and wage 
standards to workers, assurances to growers 
that they will receive prices high enough 
to remain financially viable and dispute 

resolution procedures to enable continuity of 
production. 

Another type of multi-stakeholder initiative 
in the United States involves agreements 
that guarantee specific production volumes 
by growers in return for lead firms providing 
payments into an industry fund, which 
provides wage supplementations to workers.

Agreements along these lines have been 
established between the Coalition of 
Immokalee Workers and major lead firms 
such as McDonald’s, Burger King and Taco 
Bell.  Under the Equitable Food Initiative 
(EFI), certified growers agree to pay 
higher wages to workers, establish worker 
participation and development programs and 
implement ethical recruitment practices as 
the basis for high quality and more efficient 
production. Supermarkets and food retailers 
who participate in the program require their 
fruit and vegetable suppliers to be certified 
and in return pay higher prices for certified 
produce to assist growers’ compliance. The 
EFI’s design is thus “wholly built around the 
principle of shared responsibility and shared 
benefit within the supply chain”.64  

57  See, eg, Donaghey et al, above n 34; Christina Niforou, ‘International Framework Agreements and Industrial Relations Governance: Global Rhetoric versus Local Realities’ 
(2012) 50 British Journal of Industrial Relations 352; Chris F Wright and Sarah Kaine, ‘Supply Chains, Production Networks and the Employment Relationship’ (2015) 57 
Journal of Industrial Relations 483.

58  Kelly Pike and Shane Godfrey, Two Sides to Better Work – A Comparative Analysis of Worker and Management Perception on of the Impact of Better Work Lesotho (Better Work 
Discussion Paper Series No 20, September 2015).

59  See, eg, Maki Hatanaka and Lawrence Busch, ‘Third-Party Certification in the Global Agrifood System: An Objective or Socially Mediated Governance Mechanism?’ (2008) 
48 Sociologia Ruralis 73.

60  Niklas Egels-Zandén and Jeroen Merk, ‘Private Regulation and Trade Union Rights: Why Codes of Conduct Have Limited Impact on Trade Union Rights’ (2014) 123 
Journal of Business Ethics 461.

61  John Ruggie, Just Business: Multinational Corporations and Human Rights (WW Norton & Co, 2013).
62  Berg and Farbenblum, above n 15.
63  James Brudney, ‘Decent Labour Standards in Corporate Supply Chains: The Immokalee Workers Model’ in Joanna Howe and Rosemary Owens (eds), Temporary Labour 

Migration in the Global Era: The Regulatory Challenges (Hart Publishing, 2016) 351; Weil, above n 40.
64  Jennifer Gordon, ‘Roles for Workers and Unions in Regulating Labour: Recruitment in Mexico’ in Joanna Howe and Rosemary Owens (eds), Temporary Labour Migration in 

the Global Era: The Regulatory Challenges (Hart Publishing, 2016) 329.

STAKEHOLDER PERSPECTIVES ON THE IMPACT OF SUPPLY CHAIN PRESSURES ON WORKERS 

“We needed to do something that enabled good growers to be differentiated from those bad [non-compliant growers], because at 
the moment, they all have access to the supply chain. I’ve seen products in the supermarket, grown by growers who I know have 
[been] done by Fair Work three or four times … We have an issue where the retailers really drive who can be paid. That’s how it works. 
They are the big drivers in our sector. So we’ve been actually working with the retailers in developing a certification scheme, and an 
education and training program to support growers to meet their obligations, but also provide a mechanism against which they can 
be audited, which will demonstrate that they are compliant with Fair Work laws, plus a few other additional things that the retailers 
are seeking. The Fair Work Ombudsman is also putting a lot of pressure on supermarkets to clean up their supply chains. We think 
that’s a really good thing, because it’s not a level paying field if someone who is underpaying their workers can sell their product 
into the supermarket. That means that the people who are doing the right things are at a massive competitive disadvantage. The Fair 
Farms Initiative, or the Fair Farms Program, which is the certification program, will support growers to prepare for an audit that 
they may want to have because their customers will demand it. Because regardless of whether we go with this path or another path, 
the supermarkets are going down this path. What we want to be able to do is hold them accountable, to an extent, by this being an 
industry-led scheme, to say, ‘Well, we know who supplies you. We know who’s got the certification. We know who’s part of the scheme.’ 
Because one of the frustrations that growers are continually raising with us is that.”    
Industry association official (QLD)

“The only effective way to end exploitation in the supply chain is to ensure farm workers have freedom to come together in the union, 
are empowered to speak out, and are protected when they raise issues. Empowered workers are their own day-to-day independent 
auditors — they are the only way to shine a light on bad and unethical work practices, improve conditions across the supply chain, and 
ensure that no industry falls into the shadows or has a business model that puts workers at risk.”   
Union official (NUW)
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According to David Weil, a leading 
US academic and former Head of the 
Department of Labor’s Wage and Hour 
Division, these multi-stakeholder models of 
supply chain regulation can:

  “address the distributional tension  
underlying fissured decisions [associated  
with commercial pressures from lead firms  
onto their horticulture suppliers] by making  
the lead food organization … adjust the price  
it pays (and therefore the return it receives)  
to accommodate better conditions for workers 
at the base of the supply chain.”65  

CHALLENGE #5: ADDRESSING 
COMPETITION POLICY AND CORPORATE 
GOVERNANCE ISSUES
The initiatives created to regulate supply 
chain pressures signify that there are 
wider economic forces that constrain and 
influence growers’ ability to source labour 
and to comply with their obligations under 
workplace laws. 

As John Buchanan and colleagues note, 
“no workplace is an island”; the commercial 
practices of powerful organisations 
influence employment practices of smaller 
organisations they do business with.66 
The nature of corporate governance and 
competition policies influence the prices that 
growers can obtain for their produce, which 
can in turn influence labour supply and 
regulation.

The Horticulture Code of Conduct under 
the Competition and Consumer Act 2010 (Cth) 
aims to provide transparency in growers’ 
commercial transactions with traders. The 
Horticulture Code was first established 
in 2006 as a voluntary instrument and 
became mandatory on 1 April 2018. In 
order to trade with each other legally, the 
Horticulture Code requires growers and 
traders to have a written contract in the 
form of a Horticulture Produce Agreement. 
This contract must clearly establish any 
delivery requirements, quality and quantity 
specifications, circumstances under which 
produce may be rejected, and pricing and 
payment arrangements including the timing 
of payment, the formula using to determine 
pricing, and whether commissions or fees are 
to be charged. 

The Horticulture Code also specifies that 
growers and traders must act in good faith in 
their dealings with the other party, contains 
procedures for the resolution of disputes 
and allows for the Australian Competition 
and Consumer Competition to investigate to 
ensure compliance. The Code only applies 
to transactions between growers and traders. 
It does not apply to trade between growers 
and retailers, exporters or processors, but 
“if a grower sells horticulture produce through 
an agent to retailers, exporters, or processors, the 
agreement between the grower and the agent will 
be subject to the Code”.67

A separate Food and Grocery Code of 
Conduct sets out the terms and trading 
conditions between supermarkets and their 
suppliers. Signing this code is voluntary but 
its provisions are mandatory for companies 
that have elected to be bound by it. Of 
the four companies that have signed the 
Food and Grocery Code, three are major 
supermarkets: ALDI, Coles and Woolworths. 
Its provisions appear very similar to those 
contained in the Horticulture Code.68 The 
measures of both codes are designed to 
ensure that the parties deal with each other 
fairly and prevent any exploitative practices 
from occurring.

Several growers and industry representatives 
claim that despite the investigation and 
compliance procedures set out in the 
Horticulture Code and Food and Grocery 
Code, they are not adequately enforced. This 
can allow powerful parties to negotiate lower 
prices, which can benefit consumers seeking 
cheap produce. However, this scenario 
disadvantages compliant growers because 
the failure to maintain fair and transparent 
commercial transactions between buyers and 
sellers can result in an uneven playing field. 

One potential consequence is that prices 
can be set below the costs of production. 
According to one industry association official:

  “[The Horticulture Code] leaves far too  
much to negotiation. Because growers tend  
to be very small, and not have a lot of  

65  Weil, above n 40, 262.
66  John Buchanan et al, ‘Beyond Voodoo Economics and Backlash Social Policy: Where Next for Working Life Research and Policy?’ (2006) 32 Australian Bulletin of Labour 183.
67  Australian Competition and Consumer Commission, Horticulture Code of Conduct <https://www.accc.gov.au/business/industry-codes/horticulture-code-of-conduct>. 
68  Australian Competition and Consumer Commission, Food and Grocery Code of Conduct <https://www.accc.gov.au/business/industry-codes/food-and-grocery-code-of-conduct>. 

FAIR FARMS INITIATIVE

“We needed to do something that enabled good growers to be differentiated from 
those bad [non-compliant growers], because at the moment, they all have access 
to the supply chain. I’ve seen products in the supermarket, grown by growers who 
I know have done by Fair Work three or four times… We have an issue where the 
retailers really drive who can be paid. That’s how it works. They are the big drivers 
in our sector. So we’ve been actually working with the retailers in developing a 
certification scheme, and education and training program to support growers to 
meet their obligations, but also provide a mechanism against which they can be 
audited, which will demonstrate that they are compliant with Fair Work laws, plus a 
few other additional things that the retailers are seeking. The Fair Work Ombudsman 
is also putting a lot of pressure on supermarkets to clean up their supply chains. 
We think that’s a really good thing, because it’s not a level paying field if someone 
who is underpaying their workers can sell their product into the supermarket. That 
means that the people who are doing the right things are at a massive competitive 
disadvantage. The Fair Farms Initiative, or the Fair Farms Program, which is the 
certification program, will support growers to prepare for an audit that they may 
want to have because their customers will demand it. Because regardless of whether 
we go with this path or another path, the supermarkets are going down this path. 
What we want to be able to do is hold them accountable, to an extent, by this being 
an industry-led scheme, to say, ‘Well, we know who supplies you. We know who’s got 
the certification. We know who’s part of the scheme.’ Because one of the frustrations 
that growers are continually raising with us is that if you’re a good grower, you are 
expected to jump through so many hoops to get your stuff on the shelves”  
(Industry association official, QLD).
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market influence, too many of them under 
this current arrangement are being told to 
take it or leave it. ‘Here’s a contract. You’re 
required to have one under the [Code]. You 
must sign this.’ So when you read the details 
on the contract, you find out there’s all these 
circular clauses that actually mean that the 
person who’s going to be doing the trading 
has no responsibilities at all. [Contracts can 
be renegotiated retrospectively] because that’s 
what the agreements allow them to do.”69 

The issue of shareholder demands for 
short-term financial returns was another 
factor that can also create pressure for 
labour supply and regulation issues as it 
discouraged growers from investing in  
long-term strategies to address their 
workforce needs. 

One grower claimed that their bank 
was reluctant to provide a loan for an 
investment in their operation that was likely 
to pay dividends over a long-term horizon 
but not necessarily in the short-term. 

Another grower said that changes in 
ownership towards a single family-owned 
business that emphasised long-term 
value over short-term profits prompted 
major changes in the company’s business 
model. This led to a greater focus on 
quality enhancement through technology 
investment and high road employment 
strategies such as direct employment and 
skills development. 

  “We had different companies with different 
owners and one of the catalysts that  
changed [business strategy and employment 
relations] was the one owner taking over 
all parts of the business … Before in the 
group we had three companies with different 
owners.  Once we had common ownership over 
the whole group we were able to work more 
effectively together and design some of  
these HR strategies.”70 

Some industry representatives we 
interviewed claimed a Productivity 
Commission inquiry was needed to assess 
the nature of competition in the industry 
and how this affected labour supply and 
regulation issues. 

Without structural changes to competition 
policy and corporate governance within 
the horticulture industry and supply chain, 
growers will continue to compete primarily 
on cost minimisation rather than on quality, 
innovation or productivity. Rectifying this 
will improve the international competitive 
standing of Australian growers particularly 
in export markets. Given that the last inquiry 
from the Productivity Commission was more 
than a quarter of a century ago, by the then 
Industry Commission in 1993,71 it would 
appear that another such an inquiry is timely.

Conclusion
This section has found that supply chain 
pressures can create challenges for the 
ability of growers to plan their current and 
future workforce needs and comply with 
labour standards. However, these pressures 
are, paradoxically, a potential source for 
improving labour standards in horticulture. 

In reviewing different mechanisms of supply 
chain regulation for maintaining compliance, 
it has found that industry-led initiatives 
such as Fair Farms are a positive step for 
addressing non-compliance and improving 
supply chain transparency. 

However, international evidence indicates 
that multi-stakeholder forms of supply 
chain regulation tend to be more effective at 
improving labour standards and minimising 
business risks. This suggests that there 
may be scope to incorporate unions and 
NGOs more fully into the design and 
implementation of Fair Farms. 

It has also been argued that attempts to 
regulate supply chain pressures may be 
undermined without changes to competition 
policy and without a Productivity 
Commission review of the horticulture 
industry to identify ways that growers 
and lead firms in the supply chain can be 
encouraged to shift their competitive focus 
from cost-minimisation towards quality, 
innovation and productivity.

69  Industry association official (NSW).
70  Grower (SA).
71  Industry Commission, above n 37.

STAKEHOLDER PERSPECTIVES ON THE INEFFECTIVENESS OF  
COMPETITION POLICY

“That whole [supply] chain … has got to be transparent, open, level, because as 
soon as it isn’t, it mucks it up over there and labour at the end of it is basically 
the only one that has the ability to be manipulated.  I can’t get my fertiliser 
cheaper.  I can’t get my diesel cheaper … In theory, wages should be the same … 
There’s a real mindset that ‘[underpayment of wage] is the only way I’m going 
to survive.  If I don’t do this, I’m out of business’. That shouldn’t be how [some 
growers] are thinking.”  
Grower (NSW)

“Competition policy is a really huge issue, because the people the growers sell 
the produce to have a lot of power. They can say how much they will or they 
won’t pay for your produce, and if you sit there and say, ‘Well, that’s less than the 
cost of production’, you’ve got two options. You get something for it, or you get 
nothing for it. So all too often, the grower takes something for it … You see the 
ads on television, ‘We’re keeping prices down, down at Coles’, or the chairman 
of Woolies saying, ‘Look, our energy costs are going through the roof … but it’s 
alright, consumers: we’re not passing the cost onto you. You will be no worse off.’ 
The consumer thinks, ‘Great!’ Woolworths … are going back down the supply 
chain, and they’re telling everybody to cut their costs. Now, if you’re the person 
who actually grows the stuff, you’ve got nowhere you can pass your costs onto. 
You’ve got to pay your fertiliser, you’ve got to pay your chemicals, you’ve got 
to pay your staff, you’ve got to pay your mortgage, you’ve got to pay your fuel, 
you’ve got to pay your operating costs, you’ve got to pay to get your produce to 
market. There’s nowhere that you can say … You can’t go to the petrol bowser 
and say, ‘I’m going to give you 10 cents a litre less on petrol’. You can’t say to 
your chemical dealer, ‘I’m only going to pay you for half of that’ … Competition 
law shouldn’t be a closed shop … Competition is all well and good so long as 
there is fair competition, [but] what we’re seeing in this sector at the moment is 
some practises which are bordering on uncompetitive, or anti-competitive.”   
Industry association official (NSW)

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 23

1197

1197



Introduction

In Australia, growers’ reliance on labour hire contractors to access workers 
is a relatively recent phenomenon, emerging in the last two decades and 
coinciding with the significant growth in temporary migrant workers in the 
horticulture industry.72 

On the supply side, the emergence of 
two visa pathways channelling temporary 
migrants into seasonal horticulture work, 
namely the Working Holiday (WH) visa 
extension introduced in 2005 and the 
Seasonal Worker Program (SWP) in 2008, 
have provided opportunities for profit-driven 
labour hire contractors to connect Australian 
growers with this temporary workforce.73  

Several studies have identified extensive 
reliance among growers on temporary 
visa holders.74 This presence of temporary 
migrants has changed the horticulture 
labour market considerably by facilitating 
greater use of contractors, some of whom 
seek to exploit the vulnerability of temporary 
migrant labour. 

On the demand side, a number of factors 
have contributed to the growth of labour 
hire contractors in the horticulture labour 
market. Internal cost pressures on growers 
are reshaping the industry with a shift from 
micro and family farms to large-scale, 
corporate farming. 

Many farms are turning to different crop 
varieties to ensure a longer crop yield, 

labour-saving technology to improve 
efficiency, and multi-site operations 
(including in greenhouses) to allow an 
annual rather than seasonal harvest. 
Although these increase the predictability 
and evenness of production and workforce 
needs, many growers complement direct 
employment with migrant labour sourced 
through contractors because of the declining 
pool of available and willing local workers. 

Additionally, external cost pressures, such as 
export markets with greater price variability 
due to fluctuations in the exchange rate 
and complex supply chain arrangements, 
increase the likelihood that growers will 
use contractors to simplify their labour 
recruitment and management processes and 
to reduce labour costs. 

Thus, the Australian horticulture labour 
market, like in most other countries, is now 
embedded with an array of profit-driven 
contractors who provide growers with workers 
to pick, pack and grade fresh produce.75 

Several accounts76 and cases77 have identified 
that many labour hire contractors in the 
horticulture industry do not comply with 

Australian labour standards and thus profit 
from large-scale worker exploitation. In 2015 
an ABC Four Corners television program 
exposed non-compliant labour hire use by 
some of Australia’s largest corporate farm 
entities.78  

In response to “a regulatory gap with respect 
to the protection of the labour rights of migrant 
workers in the horticulture industry”,79  a 
number of regulatory developments are 
also emerging. Three state-based labour 
hire licensing models have been developed 
and labour hire licensing is now part of 
the federal Australian Labor Party’s policy 
platform.80  

In contrast, the Fair Work Amendment 
(Protecting Vulnerable Workers) Act 2017 (Cth) 
did not include any measures to address the 
exploitation of vulnerable workers in labour 
supply chains other than franchising. Federal 
modern slavery legislation is also unlikely 
to drive growers away from non-compliant 
labour hire contractors because of its focus 
on large organisations, self-reporting and the 
absence of penalties.81 

CHAPTER FOUR 
THE ROLE OF LABOUR HIRE 

72  Elsa Underhill, Submission No 32 to Victoria State Government, Inquiry into the Labour Hire Industry and Insecure Work, 27 November 2015.
73  Joanna Howe et al, ‘A Tale of Two Visas: Interrogating the Substitution Effect between Pacific Seasonal Workers and Backpackers in Addressing Horticultural Labour Supply 

Challenges and Worker Exploitation’ (2018) 31 Australian Journal of Labour Law 209.
74  Howe et al, Sustainable Solutions, above n 4. Similarly, a 2016 study conducted by the Australian Bureau of Agricultural and Resource Economics and Sciences found that 

close to 70% of seasonal horticulture workers were visa holders: Department of Agriculture and Water Resources, above n 3. 
75  Stephanie Ware Barrientos, ‘“Labour Chains”: Analysing the Role of Labour Contractors in Global Production Networks’ (Working Paper No 153, Brooks World Poverty 

Institute, July 2011).
76  Anthony Forsyth, Victorian Inquiry into the Labour Hire Industry and Insecure Work (Final Report, Industrial Relations Victoria, 31 August 2016) 52; Productivity Commission, 

Workplace Relations Framework: Productivity Commission Inquiry Report — Volume 2 (Inquiry Report No 76, Productivity Commission, 2015) 935.
77  See, eg, Fair Work Ombudsman v Chaipom [2017] FCCA 3211 (5 December 2017); Fair Work Ombudsman v Maroochy Sunshine Pty Ltd [2017] FCCA 559 (24 March 2017); 

Fair Work Ombudsman v Seasonal Farm Services [2017] FCCA 1020 (5 May 2017).
78  ABC, above n 6.
79  Sayomi Ariyawansa, ‘A Red-Tape Band-Aid or a Solution? Lessons from the United Kingdom’s Gangmasters (Licensing) Act 2004 for Temporary Migrant Workers in the 

Australian Horticulture Industry’ (2017) 30 Australian Journal of Labour Law 158, 183. 
80  Labour Hire Licensing Act 2017 (Qld); Labour Hire Licensing Act 2017 (SA); Labour Hire Licensing Act 2018 (Vic); Bill Shorten, ‘Same Job, Same Pay: Time to Tackle Unfair 

Labour Hire’ (Media Release, 17 July 2018) <http://www.billshorten.com.au/same_job_same_pay_time_to_tackle_unfair_labour_hire_tuesday_17_july_2018>.
81  Modern Slavery Bill 2018 (Cth); Explanatory Memorandum, Modern Slavery Bill 2018 (Cth).
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While horticulture industry associations are 
beginning to recognise the need for greater 
regulation of labour hire,82 difficult questions 
remain about how to achieve greater 
compliance with the law without unduly 
restricting labour hire’s ability to assist 
growers in sourcing labour.  

Findings
1. The horticulture industry relies on  
non-compliant labour hire contractors. 
These contractors channel workers into  
the industry on non-compliant wages  
and conditions. 

2. There is a legitimate role that 
labour hire contractors can play in 
the management of labour. Labour 
hire contractors who comply with labour 
standards can assist growers to address 
labour supply challenges, while reducing 
worker exploitation and alleviating the 
administrative burden. This finding points 
to the importance of reducing the role 
and presence of non-compliant labour 
hire intermediaries in the industry whilst 
maintaining opportunities and incentives 
for compliant labour hire intermediaries to 
operate without unfair competition.

3. The absence of national regulation 
governing labour hire contractors in the 
horticulture industry has contributed 
to the growth of non-compliant labour 
hire contractors. The regulation of 
labour hire contractors through the SWP 
has reduced scope for non-compliant 
contractors and increased incentives for 
labour hire contractors to operate in a 
compliant manner to retain their ability 
to recruit SWP workers. A central aim of 
state-based labour hire licensing scheme is 
to prevent and reduce worker exploitation 
and to create a level playing field amongst 
businesses. Problematically, each scheme 
seeks to achieve this objective in a different 
way through the introduction of distinct and 
separate regulatory approaches. Additionally, 
one of the state schemes is likely to be 
repealed because of a change in government. 
It is preferable that a national labour hire 
licensing scheme for the horticulture 
industry be introduced.

4. The introduction of labour hire licensing 
in a number of international jurisdictions 
has reduced non-compliance with labour 
standards by contractors involved in the 
horticulture industry. These examples 
illustrate the role of regulation in addressing 
the problem of non-compliant labour 
intermediaries seeking to profit from the 
exploitation of workers across global  
supply chains. 

This section presents key findings from 
the National Survey of Vegetable Growers 
and from five of the regional case studies in 
relation to labour hire use in the Australian 
horticulture industry. 

These case studies reveal the horticulture 
industry’s significant reliance on non-
compliant labour hire intermediaries. In 
each of the case studies growers reported 
being regularly approached by labour hire 
contractors seeking to supply them with 
farm labour. Some growers reported their 
knowledge or suspicion that this labour was 
of workers without a valid work visa. There 
were also consistent reports from growers, 
community representatives and workers  
that contractors exerted significant control 
over labour supply within the industry 
and were involved in retributive behaviour 
towards growers and workers who  
threatened their power. 

However, we also found that there is a 
constructive role that labour hire contractors 
can play in the management of labour 
through addressing labour supply challenges. 
In a number of the locations, we came across 
growers and workers who were engaged 
with more established and apparently 
compliant labour hire intermediaries. The 
presence of these intermediaries appeared 
to reduce worker exploitation and alleviate 
administrative burdens on growers in 
regional labour markets.

Thus, our research points to the importance 
of reducing the role and presence of non-
compliant labour hire intermediaries in the 
industry whilst maintaining opportunities 
and incentives for compliant labour hire 
intermediaries to operate.

The National Survey of Vegetable Growers

The survey provides an insight into the 
prevalence of labour hire contractors in 
horticulture and their relationships with 
growers and the workforce. The survey 
findings revealed that 40% of employers had 
used labour hire firms to access workers and 
29% had sourced workers through hostels. 

Use of labour hire was far more prevalent 
(61%) among businesses with more  
than 20 employees, but very low (10%) 
among businesses with fewer than five 
employees. Growers who sourced  

workers through labour hire contractors  
were significantly more likely on average  
to use temporary migrants (89%) and 
especially WHMs (82%) than Australians 
workers from the local region (80%), 
perhaps exemplifying the tendency of 
temporary migrants to rely on intermediaries 
to source horticulture employment. 

Among growers surveyed, 15% had a 
business relationship with a hostel that 
provided accommodation to their workers. 
This illustrates the important relationship 
between growers and accommodation 
providers for sourcing labour.

Labour hire contractors were especially 
important for assisting growers to meet 
their workforce needs. Growers who had 
difficulties recruiting workers ‘always or 
most of the time’ (50%) were significantly 
more likely on average to use labour hire 
companies than those who ‘sometimes’ 
(35%) or ‘never’ (40%) had such difficulties. 
Moreover, growers who ‘never’ had difficulty 
recruiting workers were the group most 
likely to use labour hire exclusively, perhaps 
illustrating how growers with established 
networks with intermediaries were able to 
use these relationships effectively to source 
labour. By contrast, growers who had 
recruitment difficulties ‘always or most of the 
time’ (15%) were significantly less likely on 
average to recruit workers through hostels.

The survey also found a significant variation 
in the way growers engaged with labour hire.  
Among those who had used labour hire workers,  
54% said that the last time they used them 
they were aware of the wage rate to be paid 
to the workers. Of these, 67% said the labour 
hire firm provided written documentation 
about the rate paid to workers, 56% said that 
the labour hire company set the wage rate paid  
to workers and 41% said the wage rate was 
set after discussions between the labour hire 
company and the grower. These findings 
suggest that whilst some growers closely 
scrutinise labour hire arrangements and 
oversee the wages and conditions of workers, 
many do not. 

In summary, the survey revealed 
that growers had highly dependent 
relationships with contractors both for 
the hiring of their labour, particularly 
temporary migrant workers, and in 
providing accommodation for their 

82  John Shannon, ‘Growers Need Reform of Labour Hire Rules’, The West Australian (online), 14 August 2018 <https://www.pressreader.com/australia/the-west-australi
an/20180814/281818579665637>.

FINDING #1 THE HORTICULTURE 
INDUSTRY RELIES ON NON-
COMPLIANT LABOUR HIRE 
CONTRACTORS
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workers. The survey responses illustrated 
the important interdependent relationship 
between growers and contractors, but at the 
same time, and somewhat paradoxically, this 
interrelationship was managed at arms-
length. For example, many growers revealed 
that they were often unaware of the wages 
and conditions that intermediaries set for 
their workers. These points are further 
examined through analysing the qualitative 
data outlined below.

Regional Case Studies
The five regional case studies revealed a 
varied picture of grower reliance on labour 
hire contractors.  

Bundaberg

Bundaberg is a coastal town in a relatively 
desirable tourist area and thus has a 
consistently strong supply of WHMs 
throughout the year. In Bundaberg, hostels 
were particularly prominent in organising 
horticulture labour in this region. 

We identified inflated pricing of hostel 
accommodation in Bundaberg, suggesting 
that these accommodation providers 
made themselves attractive to WHMs 
willing to tolerate high prices through their 
connections with local farms. A hostel in the 
Bundaberg region offered beds in dorms and 

farm work to WHMs for between $180–250 
per week, which was not much less than the 
typical cost of $250–300 per week for renting 
a two or three-bedroom house in the region. 

Some of these hostels restricted alcohol 
and noise in the evenings to encourage 
WHMs to go to bed early in preparation for 
the next working day. We interviewed the 
owners of one hostel with a good reputation 
in the horticulture industry, which had 
relationships with 25 farms and maintained 
a long waiting list of WHMs hoping to stay 
there. This hostel stated that they would 
only accommodate WHMs on their premises 
and would refuse local workers or other 
workers not undertaking the 88 day work 
requirement for a visa extension. 

While hostel owners agreed that most 
WHMs intended to leave once they reached 
the 88 days required to be eligible for a 
second WHM visa, one manager said there 
were exceptions, “We’ve had people that have 
stayed for nine months. So if they’re doing a good 
job and making really good money, quite often 
they’ll stay longer”.83  

Hostels were often aware of the working 
conditions of WHMs and would provide 
information about the work as well as 
transportation to and from farms for a 
fee. Some included this service within the 
accommodation price.

Apart from hostels, some growers drew 
on the services of contractors to meet 
their labour needs. These contractors were 
generally regarded as operating outside the 
law and actively approached growers to ‘sell’ 
their services. In a focus group, one grower 
stated, “a number of growers have said that 
they get hit up five times in one week by new 
contractors coming in and saying: I could  
supply you 30 people, it’s just this set amount  
[of money]”.84   

Not much was known about the workers 
engaged by these contractors but there was 
a general view among those interviewed 
that there was a degree of ‘co-ethnic’ 
recruitment: “there will be Koreans looking 
after a whole bunch of Koreans” in the words 
of one grower.85 In these scenarios, we were 
told that the contractors would sometimes 
advertise positions and recruit workers 
overseas, process invoices in their home 
countries to avoid paying payroll tax and 
withhold travel documents from workers to 
create an indentured relationship. 

An industry representative claimed that some 
of the hostels in the region were reputable 
and transparent in their practices, which is 
partly explained by their greater visibility 
than the contractors who could leave the 
region more easily if they were at risk of 
having their business practices monitored by 
regulatory agencies.86  

STAKEHOLDER PERSPECTIVES – LABOUR HIRE AND NON-COMPLIANCE

“There’s a shitload of dodgy contractors out there. These people 
start up companies, close down, start up. They’re a brother of 
someone or they worked for someone, and they go and start 
themselves.”   
Grower (Orange)

“When contractors hire workers they take a cut and sometimes 
they take more than cut from the workers and it could be 50%, 
it could be 70% and these workers that come from overseas, they 
have no idea the current equivalent of how much the Australian 
dollar’s worth. So they just accept what they are given and then 
on top of that they have to pay accommodation and food after the 
contractor has taken a fair bit. So they’re left with very, very little. 
So they’ve been exploited left, right and centre.”   
Community representative (Griffith)

“I think when you ask growers ‘what would stop you going to 
a legitimate labour hire organisation?’ their first answer, quick 
throwaway answer will be ‘I don’t know of any legitimate ones’, 
then if you drop a name in, whether it’s us or whether it’s 
someone else that you know who is legitimate, they go ‘oh yeah, 
but they charge a fortune.’ Really?”   
Labour hire operator (WA)

“They said that all their passports were taken off by the 
contractors and they weren’t allowed to get their own passport. 
Even some of the girls that ran away from Shepparton, most of 

them didn’t even have a passport or ID with them … they said 
they were being paid, but not their whole pay. It was always less 
than half of their pay, every week. The contractor was always 
telling them that their money is being taken out for the rent, 
money taken out for transport, money taken out for this, money 
taken out for superannuation, money taken out for tax, money 
taken out … and then that always leaves them with little money of 
their work. Even though they used to work six, seven days a week 
from sunrise to sunset.”   
Community representative (Griffith)

“Now where we have had trouble in the past is the dodgy labour 
hire contractors that come in and say to growers, ‘I can do you 
25 bucks an hour all included’ and they go, ‘Well the other bloke 
is 32, I’ll have you.’ Now we all know that at $25 an hour there’s 
seriously shonky stuff going on.”   
Grower (Katherine)

“I was hired by a labour hire company [name omitted]. They 
forced us to pay for our waistcoats which had been used before 
and they also deducted money for equipment which was dirty 
and broken.”   
WHM (Sydney WHMs focus group)

83  Hostel manager (Bundaberg).
84  Horticulture industry association official (Bundaberg).
85  Grower (Bundaberg).
86  Horticulture industry association official (Bundaberg).
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The hostels were also seen as more reputable 
by those we interviewed, than the boarding 
and illegal share houses, of which one 
hostel owner claimed there were over 100 
in the region. These share houses, which 
are always difficult to locate, undercut the 
compliant hostel operators and facilitate 
the employment of WHMs as well as 
undocumented workers, students, “dodgy 
457 visas and whoever else they bring into the 
country”,87 according to one source.

Virginia 

Virginia is a regional town close to 
metropolitan Adelaide with most growers 
requiring labour all year round to work on 
a variety of vegetable crops such as carrots, 
potatoes and tomatoes, although there are 
inflated labour needs at harvest time.  
Despite being an eligible postcode for 
the WHM visa extension, growers we 
interviewed relied heavily on a local 
population of recently arrived permanent 
migrants from developing countries. 

The absence of an intermediary role by 
accommodation providers can be attributed 
to the permanent residency status of the 
workforce with no need for temporary 
accommodation. 

The case study in Virginia also revealed 
much less reliance on intermediaries 
than in the other four case studies. In this 
location, the aforementioned ABC Four 
Corners television investigation exposing 
non-compliant labour hire use in Virginia in 
2015 has had a unique impact on growers’ 
decision-making regarding labour hire use.88  

There was general consensus among large 
and medium-sized growers in Virginia that 
using labour hire posed significant risks to 
their businesses. As one grower reported, 
“After that [the Four Corners program] we 
moved to direct employment and hired a human 
resources manager”.89  

There was a high level of distrust of labour 
hire among growers in Virginia. The response 
of some growers was to bring all hiring 
decisions in-house. One grower reported, 
“we got stung really badly by a dodgy labour 
hire company — that was ripping off the workers 
and paying them the permanent rate but treating 
them like a casual; so when we audited payslips 
we thought they were getting paid right”.90  

Another grower told us, “I think labour hire is  
too dangerous and often attract the wrong kind 
of people. We don’t want to work with contractors 
much because it’s our responsibility to check 
everybody. Labour hire should be audited or 
closed up as an industry, otherwise it’s too risky”.91

Some growers we interviewed continued to 
use labour hire but took more care to engage 
contractors with good reputations and 
transparent practices. One large grower had 
decided to use a labour hire company who 
was an ‘Approved Employer’ under the SWP. 
The grower was attracted to the regulated 
nature of the SWP and its ability to provide 
the same group of trained and experienced 
workers for subsequent seasons. This grower 
appreciated that, under the SWP, the 
Department of Jobs and Small Business had 
already vetted the labour hire intermediary, 
granting it approval to sponsor overseas 
workers from the Pacific.

Although there was less reliance on labour 
hire intermediaries in Virginia than in other  
locations, some other businesses we interviewed 
felt they had no choice but to rely on labour 
hire intermediaries to find workers. 

One grower stated that “from a payroll 
perspective, it gets too top heavy and there’s a big 
administrative cost. Using [labour hire] is one 
less thing to worry about — they do recruitment, 
induction, paperwork, pay”.92 To control risks, 
this grower only engaged one labour hire 
company and required copies of all payslips 
given to his workers.

Wanneroo

The Wanneroo production area is 
characterised by a high number of small 
properties, many now leased, primarily to 
Vietnamese growers of annual crops such 
as vegetables and strawberries. Although 
workers are needed all year round, the main 
crop of strawberries requires a significant 
pool of labour in September and October. 

Wanneroo is not an eligible regional 
postcode for the purposes of the WHM visa 
extension. Consequently, despite being close 
to metropolitan Perth, Wanneroo growers 
reported substantial challenges in meeting 
their labour needs and heavily relied on 
intermediaries to access workers. Many of 
the labour hire firms in Wanneroo either 
supplied undocumented workers or were 
reportedly not legally compliant in how they 
paid workers.

The Wanneroo focus groups revealed a high 
degree of co-ethnic employment. We were 
told that most contractors were Malaysian 
and supplied Malaysian workers. Vietnamese 
growers in Wanneroo expressed feeling 
powerless to ask to see payslips or require 
compliance as they felt the contractors would 
then penalise them in the future by sending 
them fewer or poorer quality workers. As one 
Vietnamese grower said, “There’s no control 
… If you talk nice to them [the contractor] they 
give you enough, if you don’t … treat them 
nice, you ask for 30, they give you 20 or 15”.93  
These growers reported feeling that they had 
no alternative to non-compliant labour hire 
intermediaries as otherwise they would not 
be able to source enough workers.

In Wanneroo, many growers indicated that 
their biggest challenge was dealing with the 
constant churn of migrant workers. Despite 
not being an eligible regional postcode for 
the purpose of the WHM visa extension, 
many growers referred to the tendency of 
backpackers to leave their employment after 
a period of three months, which raised the 
possibility that some WHMs found work 
through labour hire firms registered in 
another location to sign off on horticulture 
work performed in a non-regional postcode, 
or whether workers had been misinformed 
by their employing labour hire contractors. 

One Wanneroo grower reported “usually 
the labour hire worker has only a three-month 
visa and three months is just enough to train 
them to be able to do something and then once 
the visa is expired, they have to go, that is the 
problem”.94  Another grower claimed, “We 
have the same problem — it takes about three 
months to train the worker … up to the level 
that you want but after three months either 
they just quit or their visa is expired, so three 
months is the time we accept to lose money 
with low quality work”.95  These comments 
reflected a wider attitude of growers based 
in the other case study locations (other 
than Orange where the cherries harvest is 
generally only six weeks) as to the efficiency 
and productivity challenges of a constantly 
rotating backpacker workforce.

In a nearby region, we interviewed a director 
from a labour hire intermediary, ‘LH1’ 96  
which appeared to take its compliance 
obligations very seriously. LH1 had operated 
for 18 years in Western Australia and offered 
a range of services to inoculate growers 

87  Government official (Bundaberg).
88 ABC, above n 6.
89 Grower (Virginia).
90 Grower (Virginia).
91 Grower (Virginia).
92 Grower (Virginia).
93 Grower, Vietnamese growers focus group (Wanneroo).
94 Grower, Vietnamese growers focus group (Wanneroo).
95 Grower, Vietnamese growers focus group (Wanneroo).
96 Pseudonym names are used to refer to the labour hire contractors.
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from labour compliance issues, including an 
employee health questionnaire, an employee-
signed safety charter, passport evidence and 
‘VEVO’ entitlement, and an employee ID 
card for each worker onsite. Its hourly charge 
out rate of $29.95 per hour included only a  
small operating margin for the business but  
still placed it “at a significantly higher rate than  
most labour hire players in the WA market”.97  

We conducted two focus groups with 
LH1’s workers and received consistently 
positive reports of their treatment at work, 
the wage rate received and their ability to 
contact LH1 in the event of problems at the 
grower’s farm.98  Those workers who had 
been employed elsewhere in the horticulture 
industry whilst in Australia acknowledged 
that this was quite different from their 
experiences of farm work with other 
employers, often involving long hours, poor 
health and safety and below-award wages. 

LH1 had lost contracts with growers 
by being undercut by other labour hire 
operators and was not engaged by any 
growers in Wanneroo, although LH1 used 
to supply WHMs to growers in nearby 
regions such as Gingin and Binningyup 
which were eligible postcodes for the WHM 
visa extension. An LH1 representative we 
interviewed stated, “Now we’ve done it right 
for about 19 years and the reason we haven’t 
grown exponentially in business is because there’s 
so many dodgy operators still on the scene”.99 

Katherine

A four-hour drive from Darwin city, 
Katherine’s remoteness meant that it was a 
less attractive destination for WHMs seeking 
to complete their 88 days. Growers in 
Katherine specialised in mangos and melons, 
both of which are seasonal fruits, with the 
peak season for each fruit between six weeks 
to three months long, beginning in October. 
For these fruits, farms had a very small 
core workforce during the year (ranging 
from three to 30) but inflated considerably 
(70–400) during the peak. Katherine growers 
did not report either a strong presence by 
non-compliant labour hire intermediaries 
nor undocumented workers in the region, 
although they were aware of these in the 
greater Darwin horticulture region.

In Katherine many of the growers we spoke 
to relied on contract labour from a well-
established labour hire firm, ‘LH2’, which 
had a prominent office on Katherine’s main 
street. LH2 supplied both backpacker labour 

and, as an Approved Employer under the SWP,  
also provided Pacific workers on a longer 
term, returning basis for subsequent seasons. 

In an interview, the founder of LH2 
expressed the need to only work with 
reputable growers. He stated, “I’m talking 
to growers all the time but I’m being selective 
about who I talk to because I want to just offer 
it to clients that I know are going to do the right 
thing”.100 Most of the corporate farms and 
medium-large growers in Katherine used the 
SWP to meet their labour needs. Although 
some were Approved Employers under the 
SWP, a significant number of others used 
LH2 to access workers. 

Additionally, we interviewed a small grower 
on a family farm who needed five additional 
workers (supplementing the grower’s family) 
during the watermelon harvest. This grower 
used LH2 to bring in five workers from 
East Timor through the SWP. Although 
he said it ended up being at least $3 an 
hour dearer per worker, he felt “it’s a lot 
easier [using LH2] … you’ve got to pay for a 
bit of ease in business”101 and he appreciated 
that LH2 recruited the workers, organised 
their transport to his farm and handled the 
administrative burden of using the SWP.

Focus groups of labour hire workers 
employed by LH2 reported similarly 
positive experiences to those conveyed by 
LH1 workers in the Western Australia focus 
groups. LH2 workers had experienced being 
paid award wages, receiving regular payslips, 
health and safety training and regular, 
consistent work. 

Orange

A three-hour drive from Sydney, Orange 
is the closest growing region to Sydney 
which is an eligible postcode for the WHM 
visa extension and thus a highly attractive 
destination for WHMs. 

There was only one locally-based labour 
intermediary in Orange, LH3, who was of 
Asian origin and was previously a picker but 
developed a labour hire business because 
of grower demand. He expressed that it 
was becoming increasingly difficult to be 
profitable as a labour hire intermediary 
and to source enough workers because of 
the presence of intermediaries supplying 
undocumented workers. He stated, “the 
dodgy contractor, they are usually hiring the 
illegal people, so the illegal people can’t just walk 
away and quit the job [because they are being 
paid a lower hourly rate]. But if you are doing 

it properly like us, we employ all the legal people, 
and then they feel ‘oh I just can’t make money’, 
they just walk away”.102 

There appeared to be a high degree of 
collaboration between Orange’s growers 
around sourcing workers. This meant that 
growers who needed workers would often 
call other growers to see if they had a surplus 
of labour. Growers were also prepared to 
confront other growers in the area who were 
not engaging workers in compliance with 
labour standards. As one grower stated, “we 
had a grower once that took on dodgy contractor 
labour and I refused to pack his cherries until he 
paid the right amount because it not fair to his 
neighbour, to us the other cherry growers if he 
can get his fruit picked for 30 cents cheaper. So 
it becomes an un-level playing field when these 
dodgy contractors go in with cheap prices and  
rip off their workers”.103 

Despite the efforts of Orange’s growers to 
ensure compliance with labour standards, 
the cherry growers we interviewed expressed 
concerns around labour hire intermediaries 
who would arrive in Orange for the height 
of the season when the harvest workforce 
increased to about 2000 workers. At this 
time each year, growers said it was almost 
impossible to verify that workers were 
receiving the proper wage or that workers 
were legally allowed to work in Australia 
because of the significant pressures at  
harvest time to pick the crop within a very 
short period. 

Conclusion
The research discussed above exposes a 
significant reliance by growers on labour 
hire contractors in all of the case study 
locations except Virginia where the presence 
of a permanent, recently settled migrant 
workforce coupled with the impact of a 
television exposé created reputational 
damage that prompted a shift towards direct 
employment. It may also be that the presence 
of corporate farms in Virginia, through their 
investment in technology and more targeted 
human resources practices, explains the more 
stable workforce arrangements characterised 
by less reliance on labour hire intermediaries. 
But in Bundaberg, Wanneroo, Katherine and 
Orange, most growers we interviewed chose 
to use labour hire contractors to source their 
workers at harvest. 

97 Director of LH1 (Wanneroo).
98 Focus group with workers (Gingin).
99 Director of LH1 (Wanneroo).
100 Director of LH2 (Katherine).
101 Grower (Katherine).
102 LH3 contractor (Orange).
103 Focus group with growers (Orange).
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The nature of the horticulture industry 
lends itself to the presence of labour hire 
contractors. Growers are generally keen to 
focus their expertise toward producing fruit 
and vegetables, and are rarely experienced 
or interested in managing complex and 
fluctuating labour needs, making outsourcing 
of labour recruitment commonplace. 

Sourcing a reliable supply of productive 
labour at short notice is crucial given the 
uncertainty over the current and future 
workforce due to seasonal and market 
fluctuations. At the same time there is 
increasing pressure on growers to supply 
quality fresh produce at competitive prices 
according to tightly pre-programed schedules 
for large grocery retailers particularly the 
major supermarkets. This section discusses 
the role of labour hire contractors in 
assisting growers to be more efficient in their 
employment practices and to manage their 
labour supply. It also demonstrates how non-
compliant labour hire contractors can distort 
the labour market through controlling labour 
supply and undermining growers’ efficiency 
by concealing wage underpayments.

Efficiency 
Our research found that many growers relied 
on labour hire contractors to avoid time-
consuming administrative aspects of running 
a business, rather than an explicit attempt to 
reduce labour costs.  

One familiar driver was the need to outsource  
the administrative and legal complexities 
associated with employment. As one  
grower stated: 

  “I don’t want the hassle. I don’t want the 
problem. I don’t want to go and find them 
I don’t want to pay their superannuation, I 
don’t want to pay their taxes, all that type  
of thing. The [LH2] does all of that which  
is perfect as far as I’m concerned. I make one 
phone call, how many I need and  
they’re there.”104  

A number of labour hire contractors we 
interviewed went to great lengths to improve 
the efficiency of and reduce costs for 
growers engaging their services. This often 
involved training workers before placing 
them onsite, providing them with transport, 
organising visas and providing workers with 
identification cards and uniforms. 

In an interview with a manager from LH4, 
a national labour hire firm that places SWP 
workers in Orange, it was clear that there was a  
desire to provide growers with multiple services:

  “So for a farmer, they want to focus on 
their crop... they don’t want to be organising 
accommodation, they don’t want to be 
checking if the workers are eating right,  
what they’re doing outside of work.  
Basically they want people to come to work 
and work and then do their own thing …  
but their peace of mind is that they go to  
bed at night and know that they’ve got  
staff turning up the next day so obviously 
there’s a fee but I still think that given the 
amount of work that gets done [by the  
labour hire intermediary], it’s quite fair.”105 

Part of the efficiency in the labour hire 
model lies in the payment of an all-inclusive 
lump sum to the intermediary who then 
distributes wages to workers and pays for 
other statutory obligations. 

56% of respondents in the survey reported 
that the labour hire company set the wage 
rate paid to workers, a situation that non-
compliant labour hire intermediaries can 
exploit to their advantage. 

Figure 4.1 provides two contrasting labour 
hire business models. This highlights how 
it is relatively straightforward for non-
compliant labour hire intermediaries to 
draw upon a bigger operating margin from 
one lump sum payment from growers. 
Both business models appeared ostensibly 
to be the same from the outside with the 
greater profits of the non-compliant labour 
hire concealed through the receipt of one 
lump sum payment. Unless growers request 
payslips and verify that these payslips are an 
accurate reflection of work undertaken and 
payments made to workers, it is difficult for 
them to confirm how the lump sum payment 
is divided amongst the relevant parties.

104 Focus group with growers (Katherine).
105 LH4 operator (Orange).

FINDING #2: THERE IS A LEGITIMATE ROLE 
THAT COMPLIANT LABOUR HIRE CONTRACTORS 
CAN PLAY IN THE MANAGEMENT OF LABOUR IN 
THE HORTICULTURE INDUSTRY

CLIENT CHARGE RATE

Recruiting Costs
+ Operating Expenses

+ Gross Profit

GROSS MARGIN  
before operating costs

GROSS MARGIN  
before operating costs

STATUTORY EXPENSES  
& ON-COSTS

STATUTORY EXPENSES  
& ON-COSTS

PAY RATE / FEE
PAY RATE / FEE Pay to Worker

Mark-upSuperannuation
Workers Compensation

Payroll Tax
General Insurance

Variable Costs*

Minimum wage rate/fee
Over-award or client rate

Penalties and loadings
Allowances

MODEL A MODEL B

FIGURE 4.1 COMPARISON OF TWO LABOUR HIRE BUSINESS MODELS
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It can be difficult for growers to ascertain 
whether labour hire intermediaries take a 
larger mark-up as indicated in Model B. 

Growers in Orange had suspicions that this 
was occurring at the height of the cherry 
harvest by some contractors who came to 
Orange each year from other regions to 
supply the harvest workforce of 1,500 to 
2,000 workers. Some of Orange’s growers 
reported that the brevity and intensity of 
the cherry harvest and the sheer number 
of workers involved at harvest time made 

it difficult to verify whether labour hire 
contractors were compliant with labour 
standards. 

As one grower explained, “so when you’re 
really, really busy and there’s a shortage of 
pickers they [the labour hire contractors] will 
start bringing anybody in and of course those 
pickers don’t get the amount they’re entitled to”, 
or as another grower stated, “I can’t prove if 
they [the labour hire intermediary] have 80 or 
70 and whether the other 10 were illegals”.106 

Further, when growers had to spend more 
time and resources verifying whether 
labour hire contractors were complying 
with labour standards this could reduce the 
efficiency argument for engaging labour hire 
intermediaries in the first place. 

A number of growers reported a practice of 
‘substitution’ by labour hire contractors who 
would provide evidence on the first day that 
workers had a right to work in Australia but 
who would provide a different workforce 
composition on subsequent days. 

Thus, whilst some growers were more 
likely to engage contractors because of the 
efficiency gains, other growers exploited 
the efficiency provided by the triangulation 
of the employment relationship to distance 
themselves from the non-compliance with 
labour standards by the contractor. 107  

When asked why growers would engage  
these contractors, one hostel manager 
averted to the tendency of these growers 
to use labour hire to evade their legal 
responsibilities, “there are some big farms  
that only use contractors because they think 
they’re indemnifying themselves against  
ripping off the workers”.108  

Labour Supply Challenges
Another reason why growers rely on labour 
hire contractors is to access workers in 
regions or particular harvest periods where  
it can be difficult to find enough workers. 

As one grower we interviewed stated,  
“Well that’s why we’re using labour hire because 
it’s hard to get them yourself. So a guy comes 
down and says, ‘I’ve got 40 people’ and you  
need them”.109  

Many growers reported facing labour supply 
challenges because of a declining pool of 
local workers, the seasonal nature of harvest 
work and the geographical remoteness of 
many farms. This increased the pressure on 
growers to use contractors to find workers 
and some growers we interviewed suggested 
that the industry would not survive if the 
supply of undocumented workers organised 
through intermediaries no longer existed.

These labour supply pressures appeared 
particularly acute for growers in Wanneroo 
because it was not an eligible postcode for 
the WHM visa extension. 

Similarly, in Orange, growers reported acute 
labour supply challenges at the height of 
the cherry harvest because of the need for 
1,500 to 2,000 workers across 20 farming 
operations in the region. At this time growers 

106 Focus group with growers (Orange).
107 Stephen Howells, Report of the 2010 Review of the Migration Amendment (Employer Sanctions) Act 2007 (Department of Immigration and Citizenship, 2011) 57–8. 
108 Hostel manager (Bundaberg).
109 Focus group with growers (Wanneroo).

STAKEHOLDER PERSPECTIVES

“And as much as you’ve done your due diligence to check everything when you’re in 
that peak, you don’t have time to check the extra 50 people that are on the books. I 
don’t know if those 50 people are what the contractor’s got written down, you know 
what I mean? So when you’re really, really busy, and there’s a shortage of pickers, 
they will start bringing anybody in and of course those pickers don’t get the amount 
they’re entitled to.”  
Grower (Orange)

“We don’t know the status of the worker brought to us by the labour hire contractor 
— so we cannot be 100 per cent sure the worker is legal. What’s even more hard 
is that if I want 40 workers tomorrow, with the first delivery they give me 40 with 
a list of all the visa numbers and everything is okay for the first time but later on 
they change which workers they bring. They don’t give me the same 40 workers 
throughout all of the days. They change the workers but they don’t change the list”.  
Grower (Wanneroo)

“You know the contract work is meant to be taking work off you, checking their visas 
and all that but it’s actually back onto us as employers to check their work, which 
really takes the purpose of having a contractor on out of the whole thing. It’s just 
nearly as much work, except for the wage payments for which you’re writing just one 
cheque, we physically have to sight insurance policies, immigration visas and all of it.”  
Grower (Orange)

“I can’t be in the paddock all day every day. When you engage a contractor they 
come in, your dealings are with the contractor … I pay you [them] lump sum 
and then [they] distribute that [to the workforce]. I’m not here to manage [their] 
business.”  
Grower (Bundaberg)

“Although the contractor guarantees you 20 workers, for example, they’re not 
necessarily the same 20 workers…at the end of the day he just gives us labour and 
so we go with what he gives us. But again we have limited control what we end up 
getting from a contractor.”  
Grower (Virginia)

“We get lots of phone calls. We get lots of contractors wanting to come and see us 
but we just refuse. We know which contractors we can rely on, who are good, who we 
have used in the past. It’s really important. You need to be confident of the person 
that the person you’re using, that they’re doing the right thing because with these 
SEDEX audits the buck stops with you, it doesn’t matter that it’s the contractor 
doing the wrong thing, the buck still stops with you. You’ve got to be very careful. 
We’ve used the same fellow for three years now.”  
Grower (SA)
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had no local pool of workers to choose from, 
given Orange’s low unemployment rate, so 
they had very little choice but to engage 
workers from labour hire intermediaries who 
had arrived in Orange for the cherry harvest.

In contrast, in regions like Virginia where 
there was a supply of recently settled 
permanent migrants from developing 
countries, there appeared to be less reliance 
on intermediaries to source workers, 
although one of the larger operations had 
chosen to engage an Approved Employer 
under the SWP to engage workers from the 
Pacific as a component of its workforce.

An interesting point of contrast to the other 
case study locations was Katherine, where 
labour supply challenges were managed 
through reliance on the SWP. Although some 
Katherine growers chose to engage with the 
SWP by becoming an Approved Employer, 
others used LH2 or other labour hire 
contractors approved under the program. 
This shows how labour hire contractors can 
assist growers in addressing labour supply 
challenges. It also shows how the regulation 
of labour hire contractors through the SWP 
framework reduces the use of contractors 
who engage undocumented workers or workers 
in non-compliance with labour standards.

STAKEHOLDER PERSPECTIVES ON LABOUR HIRE  
NON-COMPLIANT PRACTICES

“There’s no way a backpacker is going to go anywhere near a farm in 
Wanneroo because there’s absolutely no motivation for them to work 
there, it doesn’t help their visa. So the guys in Wanneroo, and they’re 
the smaller guys, are stuck with labour hire contractors renowned 
for pheonixing. So what they’ll do is say okay I’m going to collect 
whatever it is, $22 to $23 an hour off the farmer where technically 
it needs to be $27 for the money to cover all your obligations. But I 
know that some of these guys [labour hire intermediaries] charge out 
at may $21, $22, $23 an hour. Now what they do is they pay cash to 
the workers so the worker ends up with about $13–$14 net … they 
[the labour hire intermediary] don’t pay payroll tax, they wait till the 
end of the financial year, they just close the company down before 
submitting any tax returns then start up another brand new company 
under their brother’s name or some rubbish like that and then they 
just continue on”.    
Grower (Wanneroo)

“We know what’s going on but we don’t want to go and dob the guy 
next door because we know that he’s got no choice, we know that 
without these contractors he just isn’t going to be able to run his 
business … the industry knows that there is no alternative that we’re 
in a corner — there is just not the number of people that we can 
employ directly to kick these guys [labour hire intermediaries who 
supply undocumented workers] out”.    
Grower (Wanneroo)
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The Katherine case study provides an insight 
into how regulated labour hire contractors, 
via the SWP’s framework for approving 
employers, produced fewer labour market 
distortions arising from non-compliance 
with labour standards. It also shows the 
helpful contribution that compliant labour 
hire contractors can make in improving the 
efficiency of labour supply in the horticulture 
industry. This is in contrast to Orange and, in 
particular, Bundaberg and Wanneroo, where 
non-compliant labour hire contractors were 
strongly embedded in supplying workers to 
growers and were able to do so because of 
the absence of regulation of labour hire.

The SWP has additional entrance hurdles 
for contractors and labour hire firms seeking 
to become Approved Employers under 
the program. These include a requirement 
to demonstrate five years of continuous 
operation and a record of compliance 
with workplace and immigration laws. 
Contractors and labour hire firms who apply 
to become Approved Employers are also 
required to complete a ‘Financial Viability 
and Credentials’ form. Interviews with 
labour hire contractors who are approved  
under the SWP indicate that they take their 
compliance obligations very seriously as 
they know they could be removed from the 
program and thus lose their ability to recruit 

Pacific workers. These contractors indicated 
that they also monitored growers to ensure 
that their work practices and provision of 
accommodation were satisfactory. 

There is a growing consensus that there needs  
to be some form of regulation of labour hire  
licensing in the Australian horticulture industry.  
Three recent state government inquiries into 
labour hire each found that there was an ease 
of access, or absence of barriers to entry, for 
persons and corporations seeking to provide 
labour hire services.110 Many non-compliant 
labour hire providers were found to lack 
visibility by not operating under a registered 
business or corporate entity. They would use  
technology (such as mobile phones and the  
Internet) to avoid the detection of unlawful 
practices, and operate outside the reach of the  
regulators.111 The Forsyth Inquiry in Victoria 
specifically identified the horticulture industry  
as requiring a labour hire licensing scheme.

As demonstrated by the Katherine case 
study, the rationale for labour hire licensing 
regimes, if properly enforced and monitored, 
is that it will minimise the use of such 
practices and create a more level playing 
field for compliant labour hire companies 
and businesses using licensed labour hire 
contractors to source labour.112 

Since these inquiries, Queensland, Victoria 
and South Australia have introduced labour 
hire licensing, although the newly elected 
State government in South Australia has 
indicated that it will repeal its legislation.113 
In Victoria the introduction of labour hire 
licensing led to some concerns being raised 
by the horticulture industry that labour hire 
firms would pass the additional costs onto 
growers who would not be able to pass them 
on to the supermarkets because of the nature 
of the supply chain.114 

FINDING #3: THE ABSENCE OF NATIONAL 
REGULATION GOVERNING LABOUR HIRE 
CONTRACTORS IN THE HORTICULTURE INDUSTRY 
HAS CONTRIBUTED TO THE GROWTH OF NON-
COMPLIANT LABOUR HIRE CONTRACTORS.

STAKEHOLDER PERSPECTIVES – SWP APPROVED CONTRACTORS

“We do obviously a check of the place where they’ll be working, make sure 
everything’s prepared up there. We arrange their transport and accommodation If the 
employer has accommodation, then we just make sure we do a check on it to see that 
it’s all up to scratch”.   
Labour hire contractor (Griffith)

“We do a lot of checks before with the growers anyway so we’ve got our own internal 
policy and procedures that we run through. We do credit checks, where you know 
we’ve gone on the farm, we’ve done site inspections, we felt comfortable ourselves.  
Labour hire contractor (Orange)

“We go and meet growers, we have a look at their operation, we evaluate whether we 
feel comfortable sending people there. So I’m talking to growers all the time but I’m 
being selective about who I talk to because I just want to offer [the SWP] to clients 
and potential clients that I know are going to do the right thing. … We know and I 
can see what they [the SWP workers] are getting paid because I have to sign off on it 
every week, so I know and can make sure they’re getting paid the right rate.”  
Labour hire contractor (Katherine)

110  Economic and Finance Committee, Parliament of South Australia, Inquiry into the Labour Hire Industry (Final Report, 18 October 2016) 6; Parliamentary Committees, 
Inquiry into the Practices of the Labour Hire Industry in Queensland (Report No 25, 55th Parliament Finance and Administration Committee, June 2016) 15 <http://www.
parliament.qld.gov.au/documents/tableOffice/TabledPapers/2016/5516T1028.pdf>; Forsyth, above n 76.

111  Forsyth, above n 76.
112  Senate Education and Employment References Committee, above n 11, 328.
113  Consumer and Business Services, Labour Hire Licence (7 November 2018) <https://www.sa.gov.au/topics/business-and-trade/licensing/labour-hire/labour-hire-licence>; 

Labour Hire Licensing Repeal Bill 2018 (SA). 
114  Warwick Long, ‘Labour Hire Licensing Bill High on Victorian ALP Agenda despite Farmer Opposition’, ABC News (online), 28 March 2018 <http://www.abc.net.au/news/

rural/2018-03-28/labour-hire-licensing-bill-high-on-victorian-alp-agenda/9587112>; ‘Labour Hire: Victoria’s Plan Won’t Prevent Vulnerable Workers Being Exploited’, Weekly 
Times (online), 20 February 2018 <https://www.weeklytimesnow.com.au/news/opinion/labour-hire-victorias-plan-wont-prevent-vulnerable-workers-being-exploited/news-st
ory/2c174d9e40cf6f519744c8c6a532bd01>; Victorian Farmers Federation, Labor’s Labour Licence Scheme (2018) <http://www.vff.org.au/vff/Policy/Policy_Priorities/Labour_
Crisis/vff/Policy___Submissions/Policy_Priorities/Labour_Crisis.aspx?hkey=39fa7285-3418-4031-b212-f03ecd0f4181>.
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In our regional case studies, many growers 
reported difficulties in assessing whether 
a labour hire contractor was compliant 
with labour standards and suggested that 
a form of labour hire licensing should be 
introduced. 

However, concerns were also raised that 
a stated-based approach would cause 
difficulties for labour hire providers operating 
nationally, as they would need to be licensed 
under three different regimes. There was 
also the concern that non-compliant labour 
hire providers would simply move to other 
states and territories that have no labour hire 
licensing regimes in place. 

In its submission to the Forsyth Inquiry 
into labour hire, the United Kingdom’s 
Gangmasters Licensing Authority (GLA) 
stated:

  “If a form of licensing/regulation was 
introduced in Victoria, which did not operate 
elsewhere, it might encounter similar issues 
to where a labour hire company changes its 
approach, and only supplies labour outside 
of a regulated environment. Thus companies 
that provide labour across Australia could 
conceivably decide to only provide labour 
outside of Victoria. Any new regulation should 
therefore consider any unintended consequences 
outside its jurisdiction, and whether therefore 
a national approach can be adopted to avoid 
such risks.”115 

Similar concerns were also raised by 
stakeholders during the SA Economic and 
Finance Committee’s Inquiry into the 
Labour Hire Industry:

  “There is a risk that if you simply do it 
[introduce labour hire licensing] in South 
Australia you push up the cost of labour in 
South Australia and the businesses all move 
elsewhere, so it needs a consistent and national 
approach. … [I]t really needs to be a much 
broader cross-jurisdictional or cross-border 
approach”.116 

  “[P]art of the difficulty in introducing a 
licensing regime, particularly where there are 
cross-border issues, is that if it’s not a national 
approach, sometimes it can be a bit messy 
for the players in that space in trying to get 
that balance right between protecting workers 
but also making business viable and able to 
operate. … [Whether it is a] federal or a joint 
state approach, some level of cross jurisdictional 
approach … [is needed] rather than one licence 
type here and one licence type in Victoria. I just 
know from history that it makes it really hard 
for those who operate across borders if there is a 
different regime in each state.”117 

There are challenges for the industry and 
workers in relation to the varied way in 
which these licensing schemes have been 
introduced, particularly for growers, labour 
hire firms and workers who operate across 
a number of jurisdictions. Thus, there is 
a strong case for developing a national 
approach to labour hire licensing for the 
horticulture industry. The Katherine case 
study is a useful example illustrating how the 
regulation of labour hire through the SWP 
has led to greater compliance with labour 
standards and the absence of unscrupulous 
labour hire contractors from the region.

115 Gangmasters Licensing Authority, Submission No 15 to Victorian Inquiry into the Labour Hire Industry and Insecure Work, 24 November 2015, 8.
116 Evidence to Economic and Finance Committee, Parliament of South Australia, Adelaide, 2 May 2016, 136 (Greg McCarthy, CEO of ReturnToWorkSA).
117 Evidence to the Economic and Finance Committee, Parliament of South Australia, Adelaide, 18 September 2015, 16 (Dini Soulio, Acting Director of SafeWork SA).

STAKEHOLDER PERSPECTIVES – LABOUR HIRE LICENSINGS 

“In the Northern Territory horticulture industry the farmers have been hit by 
unscrupulous activity to the point that the 2017 Harvest Labour Report shows 
that 79% if our farmers do not use labour hire agencies, they actually employ 
directly because of experiences of undersupply but also taking the money and 
not providing the employees at the times promised, so that leaves the farmer 
with the fruit in the trees and no people to pick or pack. We definitely think that 
an accreditation and licensing of labour hire agencies would be a good thing for 
our industry.”  
Industry association official (NT)

“We need labour hire licensing. We need to work more on regulation and 
consolidation of agents who are allowed to bring people onto farms — if you had 
decent companies doing labour hire, then it would work better.”   
Union official (NUW)

“We need licensing models but the licensing model has to work — and this is where 
the growers aren’t going to like to hear this, the licensing model will only work if the 
grower gets slapped. Not only the dodgy operator because he’s already operating 
under the radar, he doesn’t care about being found out … he’ll phoenix — he’ll be 
gone and he’ll pop up here or there.”  
Labour hire contractor (WA)

“I’ve been banging on for years is that we need a registered list of who are 
reputable contractors. We talk amongst each other to know who the reputable 
contractors are and who the dodgy ones are but we really need a list.”  
Grower (Orange)

“I think what licensing would do is, it might actually weed out, make it too hard 
for the backyarders to be legitimate, so it would clean up the industry and lower 
the risk that’s hanging over our whole industry.”  
Grower (Virginia)
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Many countries overseas face similar 
challenges in relation to the recruitment 
of labour. Two international examples 
where greater regulation of labour hire 
firms has been successful are instructive 
for understanding how problems in the 
Australian horticulture industry might be 
addressed. 

In response to growing concern over 
substantial recruitment fees that were forcing 
temporary migrant workers into exploitative 
work, the Canadian province of Manitoba 
passed legislation that required employers 
accessing overseas labour to register with the 
authorities and for foreign recruiters to be 
licensed under the scheme. 

Employer registration is the lynchpin of 
Manitoba’s regulatory framework because it 
forces employers to become directly involved 
in the recruitment process, placing full legal 
responsibility for illegally charged placement 
fees by a foreign recruiter on the employer. 

This regulation has resulted in an increase 
in direct employer recruitment, a reduction 
in the reliance on intermediaries, as well as 
being a useful “mechanism for screening out 
unscrupulous employers”.118  

The process involves the recruiter being 
obliged to become a member of the Law 
Society of Manitoba or the Immigration 
Consultant of Canada Regulatory Council 
and to provide comprehensive financial 
information on the individual’s business 
and position. This example reveals the 
potential for a highly regulated framework 
that effectively undermines the potential for 
intermediaries to be involved as recruiters to 
exploit temporary migrant workers.119 

The United Kingdom’s GLA provides an 
alternative model for labour hire regulation. 

The GLA is a statutory authority that 
regulates the supply of workers in 
agriculture, food processing, forestry and 
shellfish industries by requiring that labour 
hire agencies be licensed. It emerged after 
the drowning of Chinese undocumented 
migrant workers picking cockles in 
Morecambe Bay. 

Under the Gangmasters (Licensing) Act 2004 
(UK), it is illegal to operate as, or enter 
into an agreement with, an unlicensed 
gangmaster. In issuing licences the GLA 
takes account of whether the applicant is a 
fit person and whether they meet detailed 
licensing standards, including being 
registered for tax, arranging wage payments 
on time and above the legal minimum, not 
mistreating workers and not withholding 
identity documents. 

Additionally, the GLA scrutinises licence 
applications relying upon checks with other 
government departments and can decide 
whether an application should be awarded 
or a license refused.120 There may be some 
weaknesses to the GLA model, including 
the regulator’s inadequate civil penalties and 
inability to eliminate phoenixing or assist 
workers who lose their jobs. 

FINDING #4 THE INTRODUCTION OF LABOUR HIRE 
LICENSING IN A NUMBER OF INTERNATIONAL 
JURISDICTIONS HAS REDUCED NON-COMPLIANCE 
WITH LABOUR STANDARDS BY CONTRACTORS.

118  Judy Fudge and Daniel Parrott, ‘Placing Filipino Caregivers in Canadian Homes: Regulating Transitional Employment Agencies in British Columbia’ in Judy Fudge and 
Kendra Strauss, Temporary Work, Agencies and Unfree Labour: Insecurity in the New World of Work (Routledge, 2014) 70, 87.

119  Ibid 85–9.
120  For an overview of the GLA regime, see Mick Wilkinson, Gary Craig and Aline Gaus, Forced Labour in the UK and the Gangmasters Licensing Authority (Report, Wilberforce 

Institute, University of Hull, 2010); Nick Clark, ‘Enforcement in the Workplace’ in Bernard Ryan (ed), Labour Migration in Hard Times: Reforming Labour Market Regulation 
(Institute of Employment Rights, 2013) 89; Gangmasters Licensing Authority, Licensing Standards (May 2012) 5 [5.5] <http://www.gla.gov.uk/media/1596/licensing-
standards-may-2012.pdf>; A C L Davies, ‘Migrant Workers in Agriculture’, in Cathryn Costello and Mark Freedland (eds), Migrants at Work: Immigration and Vulnerability in 
Labour Law (Oxford University Press, 2014) 79, 93.
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Introduction

 The term ‘undocumented workers’ is a catch-all phrase which masks 
a range of different types of workers. It can refer to workers who 
are permanent residents or citizens of Australia but who work in an 
undocumented manner by accepting undeclared, cash-in-hand payments 
which allow them to collect welfare. 

It most commonly refers, however, 
to temporary migrants in a range of 
circumstances: 

• Migrants whose visas have expired

• Migrants with a valid visa but who do not 
have a right to work in Australia

• Migrants with a valid visa with work rights, 
but who work in breach of a condition of 
their visa. 

When we use the term undocumented 
workers in this report, the reference is 
limited to migrant workers. 

The presence of undocumented workers is 
a key reason why the horticulture industry 
is an uneven playing field. Our research 
identifies four recurring themes from 
the case studies: first, the prevalence of 
undocumented workers in the industry; 
second, the role of offshore recruitment 
networks and non-compliant labour hire 
contractors in supplying undocumented 
workers to growers; third, the strategies 
employed by undocumented workers to 
avoid detection and the inadequacy of 
current approaches to enforcement; and 
fourth, the concern from an increasing 
number of growers and industry 
representatives as to the impact of 
undocumented workers in creating unfair 
competition amongst growers.

Findings
1. The horticulture industry has a 
structural reliance on undocumented 
migrant workers as a key source of labour. 
Although the number of undocumented 
workers in the industry is not known, the 
research revealed that their use is widespread 
in large parts of the industry. 

2. Detection of undocumented workers 
has been largely ineffective and has done 
little to address the industry’s structural 
reliance on undocumented workers. 
Indeed, when undocumented workers are 
detected by authorities, they are generally 
deported while non-compliant growers and 
labour contractors engaging these workers 
are left to repeat potentially their illegal 
activities (see Table 5.2).  

3. Undocumented workers are the most 
vulnerable workers in the horticulture 
industry. As undocumented workers either 
have no visa or are working in breach of their 
visa conditions, they are highly vulnerable 
to exploitation. Their undocumented status 
means that employers can threaten to report 
them to immigration authorities if they 
complain about their wages or conditions. 
Although not all undocumented workers 
are exploited, there is evidence of a large 
degree of serious exploitation involving 

undocumented workers, especially those 
who are recruited through offshore networks. 
As a result of their irregular status, they 
have significantly reduced capacity to seek 
assistance in the event of exploitation

4. Growers regard undocumented workers 
as highly productive. These findings are 
evident in grower feedback in this report.

5. The introduction of amnesty 
arrangements for undocumented 
workers in other jurisdictions provides 
some examples of a different regulatory 
approach to addressing the challenge 
presented by undocumented workers.

CHAPTER FIVE 
THE PRESENCE OF 
UNDOCUMENTED WORKERS 
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Undocumented workers are not a 
homogenous group. It is difficult to gather 
data on the profile of undocumented workers 
because of their interest, and that of the growers 
who employ them, in not being detected.

Our interviews and focus groups suggested 
that the main group of undocumented 
workers are visa overstayers. This group 
includes international students, working 
holiday makers (WHMs), Seasonal Worker 
Program (SWP) workers and tourist visa 
holders, all of whom stay in Australia beyond 
the term of their visa. Our research found 
that there are a substantial number of visa 
overstayers who remain in Australia for the 
purpose of work. 

We found evidence of workers on student 
visas that do not have study as their main 
intention but are using this visa to work in 
Australia on an unrestricted basis. This is 
despite the student visa condition permitting 
only 40 hours work per fortnight during 
semester. One example from our research 
was an engineering student from Malaysia 
who came to Australia on a student visa but 
had the intention of working full time in 
horticulture for the three years of his degree 
in order to save enough money to start his 
own engineering firm in Kuala Lumpur.

Another group of undocumented workers 
hold tourist visas which do not include a 
right to work. Workers in this group are 
non-compliant as soon as they engage in 
work, and experience a second level of non-
compliance once they have overstayed their 
tourist visa.  A grower reported an example 
of a Thai couple who came to Australia on  
a tourist visa leaving their 18- month-old 
child behind in Thailand with extended 
family members. This couple returned home 
after a couple of years, having saved up a 
significant amount of money byworking on 
the grower’s farm.

We also found evidence of Pacific workers 
who had absconded from their sponsored 
employment under the SWP. Community 
representatives in Griffith also told the 
research team of non-compliant contractors 
who entice Seasonal Workers from the Pacific 
to abscond from their employment under 

the SWP and who continue to provide them 
with access to farm work once they lose the 
right to work in Australia under the terms of 
their visa.

Although little is formally reported about the 
composition of the undocumented workforce 
in Australia, government statistics reveal 
the countries with the largest proportions 
of undocumented workers, as presented in 
Table 5.1. Reports from growers and workers 
in interviews and focus groups suggested 
the main source countries of undocumented 
workers in horticulture were Malaysia, 

Indonesia, Thailand, Cambodia and Vietnam. 
The vast majority of visa overstayers 
are within working age with 77% of visa 
overstayers between 21 and 60.121  The 
most common industries for undocumented 
work are agriculture, forestry and fishing, 
construction, and accommodation and food 
services.122  

Media reports also provide some information 
on the profile of undocumented workers in 
horticulture as identified in Table 5.2. 

FINDING #1: THE HORTICULTURE INDUSTRY HAS A 
STRUCTURAL RELIANCE ON UNDOCUMENTED WORKERS

TABLE 5.1 UNLAWFUL NON-CITIZENS BY NATIONALITY AT  
30 JUNE 2016123

Countries Number of overstayers Proportion (%) of total

Malaysia 9,440 14.6

China 6,500 10.1

USA 5,170 8.0

United Kingdom 3,680 5.7

Indonesia 2,780 4.3

India 2,730 4.2

South Korea 2,550 3.9

Philippines 2,370 3.7

Vietnam 2,370 3.7

Thailand 2,290 3.5

Germany 1,510 2.3

Tonga 1,390 2.2

France 1,390 2.2

Japan 1,360 2.1

Fiji 1,160 1.8

All other countries 17,920 27.7

ESTIMATED TOTAL 64,600 100.0

121  Department of Immigration and Border Protection, Australia’s Migration Trends 2014–15 (Report, Commonwealth of Australia, 2016) 68.
122  Department of Immigration and Citizenship, Fact Sheet 87 − Initiatives to Combat Illegal Work in Australia (Factsheet, Commonwealth of Australia, 2013).
123  Department of Immigration and Border Protection, BE17/172 – Visa Overstayers for the Financial Year – Programme 1.2: Border Management (Budget Estimates Hearing, 

Question Taken on Notice, 22 May 2017) 2. Numbers are rounded which may result in rounding errors.
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TABLE 5.2 MEDIA REPORTS ON UNDOCUMENTED WORKERS IN HORTICULTURE

Media report No. of UWs uncovered in 
enforcement activity

Types of UWs Geographical area Consequences reported 
in the media 

Mitch Mott, ‘Illegal Agricultural Workers 
Detained after Raids on Naracoorte Property’, 
The Advertiser (online), 6 August 2018 

3 All 3 overstayed 
their visas.

Naracoorte, in SA’s 
south-east.

All taken into custody and 
are being held in detention 
pending their removal 
from Australia. 

‘Two Nepali nationals amongst six detained in 
WA’, SBS Nepali (online), 19 July 2018

8 Undocumented 
workers 

Kununurra, far north of 
Western Australia 

3 of them held in 
detention ahead of their 
removal from Australia.

Cameron Bates, ‘Ingham Ju Fu Chinese 
Restaurant temporarily closed after illegal 
worker raid’, The Townsville Bulletin (online), 30 
May 2018

4 Undocumented 
workers 

Ingham In detention and awaiting 
removal from Australia. 

Joanna Menagh, ‘Trial Aborted Four Years 
after Market Garden Raids led to Allegations of 
Illegal Foreign Workers’, ABC News (online), 7 
May 2018

Not disclosed. Undocumented 
workers 

Carabooda, north of 
Perth. 

Not discussed. 

Natalie Kotsios, ‘Border Force Farm Raid: 
Foreign Workers in Cobram Detained’, The 
Weekly Times (online), 25 April 2018

11 Undocumented 
workers. 

Cobram All workers were detained 
including three people 
who had organised the 
illegal workers. 

Kath Sullivan, ‘Illegal Worker Amnesty: Farmers 
Admit Problem and Want Deal to Fix Issue’, 
The Weekly Times (online), 10 October 2017  

Not applicable. Not applicable. Victoria Not discussed. 

Graeme Powell, ‘Dozens of Illegal Workers 
Detained by Border Force Officers at Perth 
Strawberry Farm’ ABC News (online), 14 
September 2017

36 28 had breached 
their visas, 8 
undocumented 
workers. 

Bullsbrook and 
Wanneroo, on the 
outskirts of Perth. 

Workers were detained. 

Grant Taylor, ‘Alleged Illegal Foreign Workers 
Arrested on Bullsbrook Strawberry Farm after 
Border Force Raid’, The West Australian (online), 
14 September 2017

36 28 had valid 
tourist visas but 
breached the 
conditions. 8 had 
overstayed their 
visa.

Bullsbrook, Perth. Workers were detained. 

Grant Taylor, ‘Rude Awakening for Sleepy Farm 
Workers’, The West (online), 2 March 2017

More than 50. Undocumented 
workers. 

Pemberton, in WA’s 
south-west. 

Taken to Perth to leave 
Australia immediately or 
to Yongah Hill detention 
centre to fight deportation.  

‘Queensland Strawberry Farm Raid Net 27 
Illegal Workers’, Brisbane Times (online), 8 
February 2017

27 13 had overstayed 
their visas, 12 had 
breached their 
visa conditions. 

Near Stanthorpe, south-
west of Brisbane 

21 sent to Brisbane to 
be deported or apply for 
bridging visas, 2 granted 
bridging visas, 4 to face 
more interviews.

Bridget Fitzgerald, ‘Farming Groups Condemn 
Illegal Labour Hire Practices after Raid 
Uncovers Foreign Nationals Working for 
Australia’s Largest Asparagus Producer’, ABC 
News (online), 5 December 2016 

61 Undocumented 
workers. 

Koo Wee Rup Farm, east 
of Melbourne.

Workers were detained. 
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The role of labour hire contractors in 
supplying undocumented workers

The case studies revealed that most growers 
accessed undocumented workers through 
a contractor rather than through direct 
employment. Interviews with some growers 
and other stakeholders suggested that the 
employment of undocumented workers 
through contractors was a deliberate decision 
to avoid direct knowledge and possibly 
accessorial liability in wage underpayments 
to undocumented workers. 

An Australian Workers’ Union (AWU) official 
stated, “most growers know their workers are 
undocumented workers, that’s why there’s so 
many labour hire contractors, so they can say ‘we 
didn’t know’, even though they really do know.  
Some growers have a business model of using 
undocumented workers via contractors”.124  

Presence of Undocumented Workers 

The horticulture industry’s reliance on 
undocumented workers is not a new 
phenomenon. As far back as 1999 the 
Department of Immigration found 
substantial numbers and recommended 
increased penalties on employers, although 
horticulture industry associations opposed 
this on the basis that “it was not always 
possible to attract sufficient legal workers during 
the harvest”.125 

TABLE 5.2 MEDIA REPORTS ON UNDOCUMENTED WORKERS IN HORTICULTURE

Media report No. of UWs uncovered in 
enforcement activity

Types of UWs Geographical area Consequences reported 
in the media 

‘Illegal Migrant Workers Used by Farms 
Supplying to Coles and Woolworths Using 
illegal Foreign Workers’, 7:30 Report, 15 
November 2016  

Not applicable. Not applicable. Northern Victoria. Deportation. 

Ruby Cornish, ‘Border Force Crackdown: 
Illegal Blueberry Farm Workers Detained on 
NSW Mid North Coast’, ABC News (online), 
24 August 2016

34 14 were in the 
country illegally, 
20 were breaching 
their visa 
conditions. 

North of Coffs Harbour, 
NSW Mid North Coast. 

The adult detainees 
were to be sent back to 
Malaysia, and the children 
also. detained. 

Emma Field, ‘Illegal Farm Workers Detained 
Near Mildura after Immigration Department 
Operation’, The Weekly Times (online), 13 August 
2015 

11 All had 
overstayed their 
visa.

Near Mildura. Workers had been 
moved to Melbourne 
pending arrangements for 
deportation. 

Emma Field, ‘Illegal Malaysian Farm labourer 
Told about “Kangaroo Call” When Starting 
Work’, The Weekly Times (online), 5 August 2015

Not applicable. Not applicable. Victoria. Not discussed. 

David Hurley, ‘Alleged Illegal Farm Workers to 
be Deported after Police Raids in Shepparton’, 
Herald Sun (online), 1 July 2015 

38 32 unlawful 
non-citizens and 
6 breaching their 
visa conditions. 

Shepparton, north 
Victoria. 

Workers were detained. 

Kallee Buchanan and Marty McCarthy, 
‘“Operation Cloudburst” Detains 22 Suspected 
Illegal Workers at Gatton, Queensland’, ABC 
Rural (online), 29 May 2015

38 32 unlawful 
non-citizens, 6 
breaching their 
visa conditions. 

Gatton, 90kms inland 
from Brisbane.

Deportation  

STAKEHOLDER PERSPECTIVES ON LABOUR HIRE CONTRACTORS AND  
UNDOCUMENTED WORKERS

“The dodgy contractor model acts both as a network for jobs and visas in the fresh food 
industry. We have seen multiple examples of workers being asked to pay between $500 
and $10000 to contractors to submit a $35 visa application and if they refuse they are 
denied access to work on a farm. As contractors linked with unlicensed agents are the key 
to accessing jobs in growing regions they have power to place workers in precarious and 
vulnerable positions. Workers once in debt over their visas are then asked to pay the debt 
off by handing the money over to the contractors every week. Workers become effectively 
bonded to their contractors and agents until they have paid the debt off.”  
Union official (NUW)

“A fine means nothing to these people. This particular lady, she advertises on Gumtree 
that she has accommodation and can get you work. She’ll get people in a house and this is 
her system – they go to a nice house and that’s where they sign them up with their contract 
that’s not a contract, doesn’t even say who it’s been but it makes it look like it’s all official. 
Then they say, right, we’ll take you to your house now but you’ve got to pay – it’s about 
$600 cash. They pay in cash for the bond and first two week’s rent, then they take them to 
a house and that’s where they’re trapped. They’re in a place, thinking ‘holy hell, what have 
I done?’ She subcontracts them to the dodgy labour hire companies who pay her cash and 
the workers only get $5 an hour on a piece rate because everyone’s taken their cut along 
the way. Then these people leave in a few weeks and say, ‘I’m out, I’m leaving’. So they 
leave, she keeps the $600 and the cycle continues. She’s been to court a couple of times 
and she’s not in jail.”  
Grower (Lockyer Valley)

124  AWU official.
125  Department of Immigration and Multicultural Affairs, Review of Illegal Workers in Australia: Improving Immigration Compliance in the Workplace (Report, Parliament of Australia, 

1999) 27.
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It is very difficult to gauge the extent of the use  
of undocumented workers in the horticulture 
industry. Employers of undocumented 
workers do not provide payslips, pay tax 
or leave any documentary trail that would 
indicate their workers are undocumented. 

Although the Department of Home Affairs 
has information on visa overstay, there is no 
way of confirming how many visa overstayers 
are working in low-skilled horticulture work.  
There is also no way of ascertaining how many  
visa holders are working as farm workers in 
the horticulture industry in breach of their 
visa conditions. As a result, the evidence of 
the incidence and extent of undocumented 
work in the industry is largely anecdotal. 

Researchers Malcolm Rimmer and Elsa 
Underhill posit that the numbers of 
undocumented workers in horticulture “is 
likely to be a large proportion (perhaps a third) 
of the 50,000 to 90,000 undocumented workers 
estimated to be in Australia”.126  

In some locations, growers estimated that 
undocumented workers’ proportion of the 
workforce was extremely high. A Darwin 
grower estimated that up to one fifth of the 
horticulture workforce in the greater Darwin 
region was undocumented. 

An industry association official reported 
that 80–90% of the Mildura and Robinvale 
workforces were undocumented.127 

A Wanneroo grower suggested that 70–
80% of the workforce in that region was 
undocumented,128 with another grower 
estimating that across Western Australia, 
50% of the workforce was undocumented.129 

Only in one of the regional case study 
locations did the interviews and focus 
groups explicitly suggest very little 
presence of undocumented workers. In 
Katherine, growers and other stakeholders 
suggested there was not a large presence of 
undocumented workers or non-compliant 
labour hire contractors.

Our research found that in some regions, 
undocumented workers organised through 
non-compliant labour hire contractors 
provided the main or a significant supply 
of workers. This appeared most common 
in Wanneroo, Darwin, Griffith and 
Robinvale, although growers reported that 
undocumented workers were also prevalent 
in other areas, for example, in Orange at the 
height of the cherry-picking season when the 
workforce would increase from 200 workers 
to approximately 2,000 for a six-week period. 

126  Malcolm Rimmer and Elsa Underhill, ‘Temporary Migrant Workers in Australian Horticulture: Boosting Supply but at What Price?’ in Massimo Pilati et al (eds), How Global 
Migration Changes the Workforce Diversity Equation (Cambridge Scholars Publishing, 2015) 143,145 (citations omitted).

127  Industry association official (Vic).
128  Grower (Wanneroo).
129  Grower (WA).

STAKEHOLDER PERSPECTIVES: THE PRESENCE AND IMPACT OF UNDOCUMENTED 
WORKERS ON THE INDUSTRY

“When we do onions, the amount of [undocumented workers], you can’t believe it … 
because, oh, there’s thousands, thousands, thousands … And Immigration turns up to a 
farm … and into the field we go. Phew! Yeah! Some other people just scream to one of your 
family members to pick up the car and then you go. Someone just shouts, “Immigration!” 
And that’s it, forget about your harvesting, and everything, and forget about your lunchbox 
and fssht! Whoa! ... I’ve been running for almost 5 years. I’ve had to run fast.”   
Former undocumented worker (Griffith)

“There are at least 140,000 unauthorised workers in the Australian horticulture industry 
— let me emphasise, this is an underestimation, it’s a conservative figure.” 
Union official (AWU)

“The combination of undocumented workers and Malaysians and Indonesians on dead 
end bridging visas is vital to the horticulture industry. In more seasonal parts of the 
industry this group forms a clear majority of the workforce.” 
Union official (NUW)

“Now the supermarkets have used the illegals — they’re nicely at a distance, and they’ve 
used it to keep prices down … so there’s a section of growers that have used that, and used 
it and used it, and all it’s been is a race to the bottom. Nobody saw it [the undocumented 
workers]. They still wouldn’t see it but that’s all it’s done, and now, those ones that are still 
hanging in there are using all of that type of labour to gain an unfair market advantage. They  
should be nailed to the wall because it’s stopping the ones doing it properly from continuing.” 
Labour supply operator (Vic)

“There are market gardens in this area that — well you do wonder where the labour 
comes from. You know it’s difficult to say whether they’re legit or not, but I know they’re 
not going through [our labour hire], I know they’re not going through a number of other 
labour hire companies because I know the [compliant] labour hire companies. So where 
do they come from?” 
Grower (Gingin)

“The Malaysians … are the ones who are exploited because generally there’s no allocation 
for them in the working holiday visa. So when you know there’s Malaysians on a farm, very 
few of them could be legal.”  
Industry stakeholder (WA) 

“Well, to be honest, I would say 70% of the Pacific Islanders who come here are on tourist 
visa and they do harvest work and some of them work, their visa is still current, but some 
of them work when their visa is still expired and they are the vulnerable ones … I’ve come 
across a family member who [was] here for 20 years and he genuinely wanted to go back 
home. So he bought a ticket and went to the airport and then immigration pulled him 
aside and immigration said he won’t be allowed in for the next 10 years and then he said 
that’s all right. He was ready to go back home.” 
Industry stakeholder (NSW)

“Maybe 70-80% [undocumented workers as a proportion of the workforce] for intensive 
farming here, that’s not just harvest but continuous harvesting the crops you know, 
capsicums, tomatoes, those kinds of crops.” 
Grower (Wanneroo)

“Yep, there are certainly a lot out there, the more we’re working in the industry the more 
we see that and obviously it’s very disappointing for us, but it’s also really annoying for the 
growers because as they’ve mentioned that you know you’re paying a fee for this program 
[the SWP] and if you’re paying more to have your workers and the person down the road 
is doing it illegally and paying them half the price or whatever it might be, it really just 
doesn’t bring a nice vibe to the industry or anything like that as well.”  
Labour hire contractor (NSW)

“There’s much more illegal people in Mildura, Shepparton and Bundaberg, these kind 
of places because more Malaysians stay there because there’s more jobs there. That’s why 
they come. But in Orange the job is not really stable actually. In winter there’s not many 
jobs, so maybe that’s the reason.”                  
Labour hire contractor (Orange)
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In the case studies, the reports of 
undocumented workers were higher in 
regions that found it difficult to source 
WHMs (for example, Darwin, Wanneroo and 
Robinvale) or without a legitimate source 
of local or SWP labour, unlike in Katherine 
and Virginia. This suggests that one driver 
of turning to undocumented workers is 
the absence of a readily available source of 
labour for seasonal, casual work. 

The reliance in some regions of the 
horticulture industry on undocumented 
workers is accompanied by fear of this labour 

source becoming unavailable in the future. 
As one Robinvale grower stated, “there’s a 
percentage of workers around here that don’t 
have work visas. I get that. That’s a real worry 
for us because if you take them away, I don’t 
know what Plan B is”.130  Another grower 
asked, “How else are we going to get our 
workforce? Are the people from the city going to 
go work on farms and pick products?”131  

Another grower from Wanneroo reported,  
“If we take them [undocumented workers]  
out, I don’t know what the level beyond crisis 
is, but that’s where we’re at. The reason I’ve cut 

back [on production] is because I cannot get 
enough legitimate workers and I cannot afford  
to take the risk of dealing with the people that 
are questionable”.132 

Although there are regional differences, 
the horticulture industry has a substantial 
reliance on undocumented workers, with a 
number of growers and other stakeholders 
reporting that growers in some regions have 
‘no choice’ but to engage undocumented 
workers because of inadequate labour supply 
from legal sources of labour.

There are mixed accounts as to the difficulty 
of employment and immigration authorities 
detecting undocumented workers. On 
the one hand, compounding the problem 
of detecting undocumented workers is 
the behaviour of undocumented workers 
themselves. Undocumented workers have an 
incentive to remain invisible to authorities 
because they risk deportation if detected. 

Evidence from the focus groups and 
interviews suggests that undocumented 
workers tend to be located in more isolated 
areas and keep to themselves. As one local 
representative reported, “A lot of people in 
town may not even see them. They sleep. They 
work. They sleep. They go back to Bundy and 
get supplies, they come back. Yeah, they’re very 
quiet”.133 A representative of the FWO 
reported, “we hear about all these illegal 
workers, but [when we visit farms] we just don’t 
see them”.134  

It seems that undocumented workers 
are adept at avoiding detection and have 
sophisticated, well-developed strategies in the 

event of a Border Force raid. An officer from 
the Stanthorpe police force observed that 
during a raid, “it’s like mice abandoning the 
ship”,135 with a former undocumented worker 
describing the need to respond quickly 
upon the arrival of enforcement authorities, 
“Someone just shouts, ‘Immigration!’ And that’s 
it, forget about your harvesting, and everything, 
and your lunchbox and fssht! Whoa! ... I’ve been 
running for almost 5 years”.136 

This is consistent with media reports 
indicating that undocumented workers shout 
code words to alert other undocumented 
workers in the same row that a raid is 
occurring,137 and also with the opening 
anecdote of a 2006 Senate Committee 
inquiry report into harvest labour, “...when 
[inquiry] members [were] touring an isolated 
farm just north of Euston on the Murray River, 
suddenly came across a team of grape pickers 
hard at work. Taking fright at our unexpected 
appearance, they fled down the vine rows toward 
the other end of the field. The committee had been 
mistaken for immigration officers conducting a 
raid on illegal workers”.138 

Undocumented workers are also difficult to  
detect because of their tendency to be housed  
in private dwellings (usually share houses), 
often owned or leased by their contractor. 

As one labour hire contractor reported to the 
research team, “They [undocumented workers] 
just hide. Like let’s say, you rent a house and 
something like that and you can hide easy”.139 
A former undocumented worker described 
how contractors are vigilant in ensuring 
undocumented workers do not make 
local connections and remain concealed, 
describing how “the contractor will just sleep 
in the car outside [the houses of undocumented 
workers] and watch them. So no-one walks 
outside”.140

On the other hand, we received conflicting 
evidence that growers are aware of those in 
the industry who employ undocumented 
workers. One Victorian labour supply 
operator told the research team the use of 
undocumented workers in some regions 
is so extensive that it is readily apparent 
where these workers are being used. As one 

130  Grower (Robinvale).
131  Grower (Lockyer Valley).
132  Grower (Wanneroo).
133  Accommodation provider (Wide Bay Burnett).
134  FWO inspector (QLD).
135  Police force representative (Stanthorpe).
136  Former undocumented worker (Griffith).
137  Emma Field, ‘Illegal Malaysian Farm Labourer Told About “Kangaroo Call” When Starting Work’, The Weekly Times (online), 5 August 2015 <https://www.weeklytimesnow.

com.au/news/national/illegal-malaysian-farm-labourer-told-about-kangaroo-call-when-starting-work/news-story/eb02f7037082803af6ced386775540d6>.
138  Senate Standing Committee on Employment, Workplace Relations and Education, Perspectives on the Future of the Harvest Labour Force (Report, Commonwealth of Australia, 

October 2006) vii.
139  Labour hire contractor (Orange).
140  Former undocumented worker (Griffith).

FINDING #2: DETECTION OF UNDOCUMENTED 
WORKERS HAS BEEN LARGELY INEFFECTIVE AND DONE 
LITTLE TO ADDRESS THE INDUSTRY’S STRUCTURAL 
RELIANCE ON UNDOCUMENTED WORKERS
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interviewee stated, “In some areas in peak 
periods, and it still happens to this very day, I 
could walk into a paddock or into a street, and 
I could put on a blindfold and have a shotgun 
and twirl myself around, aim the shotgun in any 
direction, fire it, and there’s a good likelihood 
that I’ll hit an illegal worker”141 

The Australian Border Force, which is 
the enforcement agency housed in the 
Department of Home Affairs, is charged with 
the responsibility of detecting undocumented 
workers. In 2015 the government established 
a specialist multi-agency taskforce, known as 
Taskforce Cadena, to target and disrupt the 
organisers of visa fraud, illegal work and the 
exploitation of foreign workers. 

There is only one mention of Taskforce 
Cadena’s work in the 2017–18 annual report 
from the Department of Home Affairs which 
states that the Taskforce has completed 

17 operations and executed 24 warrants 
to investigate visa fraud, illegal work and 
the exploitation of foreign workers.142 As 
this summary statement refers to multiple 
industries and there is no further publicly 
available information on the Taskforce’s 
activities on the Department’s website or in 
the report, it is unlikely that this reported 
level of enforcement activity is able to 
address the scale of undocumented work in 
the horticulture labour market. 

Growers from the Lockyer Valley 
suggested that enforcement efforts in 
their area designed to address non-
compliant contractors who house and sell 
undocumented labour were too weak to be 
effective. One grower suggested that there 
should be criminal penalties, asking: “she [the 
non-compliant contractor] goes to court, pays the 
fine, keeps operating. Why isn’t she in jail?”143 

Other stakeholders reported that a previous 
enforcement effort prior to the establishment 
of Taskforce Cadena had been more effective 
in encouraging undocumented workers to 
come forward. In a number of regions, the 
research team was informed of a former 
status dispute resolution approach which 
sought to identify undocumented workers in 
a particular location and to assist them onto 
bridging visas and then valid visas. This was 
reported as being a more successful method 
of encouraging undocumented workers 
to come forward and seek legal and visa 
assistance. Status resolution is still a service 
undertaken by the Department,144 however, 
reports from the case studies suggest that 
outreach activities such as these which 
encourage undocumented workers to self-
report are now far less frequent.

141  Labour supply operator (Vic).
142  Department of Home Affairs, Annual Report 2017-18 (Report, Australian Government, 2018) 29.
143  Grower (Lockyer Valley).
144  Department of Home Affairs, Status Resolution Service (25 November 2018) <https://immi.homeaffairs.gov.au/what-we-do/status-resolution-service>.

STAKEHOLDER PERSPECTIVES: STRATEGIES OF UNDOCUMENTED WORKERS TO AVOID DETECTION

“There’s definitely, I can say without a doubt  
that a lot of the contractors around here [supply 
 undocumented workers] and a lot of the 
farmers, vast majority would be cash in hand.  
I’ve been on raids here before a few years back 
and it’s like mice abandoning the ship.”  
Police representative (Stanthorpe)

‘Just before the census there’s always a big 
bus come along and collect, so all the illegal 
people are gone. Robinvale is one of those 
places where people hide … the census is a 
waste of time for that [undocumented worker] 
community. Because they are people who have 
outstayed visas or whatever that live quietly 
away from anything. I may even have some in 
my congregation. I don’t know  

and I will never ask but there are people there  
who fly under the radar and, of course they 
never go on a census. So there’s probably 
double what the census says there is.” 
Church representative (Mildura)

“I don’t know if they [undocumented workers] 
get involved much in the town. They bring a 
lot of their own produce in, their own food 
in, so I don’t think they spend a lot of time in 
town. They just kind of sit under the radar a 
little bit. … A lot of people in town may not  
even see them. They sleep. They work. They  
sleep. They go back to Bundy and get supplies,  
they come back. Yeah, they’re very quiet.” 
Accommodation provider  
(Wide Bay Burnett)

“We hear about all these illegal workers, but 
[when we visit farms] we just don’t see them.” 
FWO inspector (QLD)

“There is a lot of people that don’t want to be 
found. I’m up very early in the morning and 
there’s still a lot of buses but they’re mainly 
of Asians. Now they don’t talk. Some of them 
don’t speak English, so what’s going on there, 
who knows? I think there’s Asian contractors 
who are keeping a lid on their workers.” 
Local government representative 
(Mildura)

STAKEHOLDER PERSPECTIVES: THE EFFECTIVENESS OF DIFFERENT APPROACHES TO ENFORCEMENT

“I do not think that the intention of the 
Taskforce is to remove undocumented workers 
from the system. I think they have clear 
instructions from the government to look like  
they’re doing something but they’re not actually  
doing anything meaningful. They go to one 
farm but they don’t go to the farm next door.  
One car will rock up to a farm in Werribee and  
they’ll get a verbal warning. If the Taskforce 
genuinely wanted to clean up undocumented 
workers they could do it. I could do it for them.  
They could go to Werribee tomorrow, block off  
the main roads out of there, there’s only two so  
it’s not that hard, and go from farm to farm. If  
they were doing it meaningfully they would have  
been able to clean the industry up. Everyone 
knows where they [undocumented workers] 
are. Or in Cobram, there’s a Commodore 
graveyard where the illegal workers leave their 
Commodores for future seasons. Everyone 

knows where they are and where they live but 
everyone turns a blind eye to it.” 
Industry Association official (Vic)

“We used to have the Department of 
Immigration out here — they called them 
status resolution groups because before that 
the department used to chase illegal workers 
and round them up and all that but that wasn’t  
working and so they thought there must be a 
better approach than this. Slowly then, they 
decided one time to try this and it was very 
successful and that calmed the community down  
because if you try and resolve the visa issues with  
the communities then they’re not going to be 
hiding and scared and taken advantage of, 
and that’s been very successful. But when they 
restructured the department that finished and 
so the last couple of years have been really bad.” 
Multicultural Council representative 
(Griffith)

“I think these issues of a large number of 
undocumented workers who have been grossly 
underpaid are being swept under the carpet 
… When I was there, all of a sudden there was 
a big demand for pickers because two days 
the company [name omitted] had been given 
notice of a visa compliance check, and of 
course, the contractor rang everyone and said, 
‘If you don’t have a visa, don’t come to work 
tomorrow’. So that meant that 200 workers 
shrunk down to 80. There were ten teams of 
20 that shrunk down to 4 teams. So that’s the 
kind of numbers who literally disappeared 
overnight. The contractor controls them. I 
don’t know where they go.” 
Community representative (Griffith)
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There is evidence that in some instances, 
workers are forced into undocumented 
work through a complex network of offshore 
and onshore labour hire contractors and 
migration agents who have a business model 
of recruiting overseas workers on visas 
without work rights such as tourist visas. A 
landmark report of unauthorised work in 
Australia by Stephen Howells emphasised 
the role of offshore agents who supply tourist 
visas that do not permit work:

  “There are many people who come to  
Australia on a tourist visa … but who work to 
support their stay … This method of gaining 
access to the labour market in Australia by 
non-citizens has proved reasonably successful 
and so it becomes attractive for organisers 
to arrange for tourist visas and passage to 
Australia and then to arrange work and  
some form of accommodation … A person  
then meets them on arrival and takes them 
to a workplace. They may not actually meet 
the employer, rather they perform work and 
they are ‘paid’ by the intermediary. They  
may move from one workplace to another.”145 

The case studies suggest that Howells’ 
depiction of offshore networks producing 
an undocumented workforce is an apt 
description of how some undocumented 
workers arrive in the Australian horticulture 
industry. It appears that organised crime 
does have a role in misleading workers in 
their home countries and enticing them 
into significant debt to fund an all-inclusive 
package involving a visa, flights, pre-arranged 
accommodation and employment. 

145  Howells, above n 107, 55–6.

STAKEHOLDER PERSPECTIVES: OFFSHORE NETWORKS AND UNDOCUMENTED WORKERS

“We know from our members’ experiences 
that contractors advertise and lure workers 
to Australia on the promise that they will 
get them a visa and a job working on a 
farm. When workers arrive in Australia 
they often find themselves in precarious 
and frightening positions including being 
forced to pay to secure their passports, 
extorted thousands of dollars for visa 
applications, lied to about their visa status, 
forced to work unpaid to pay off debts and 
threatened if they speak out that they will 
be reported to Border Force.” 
Union official (NUW)

“Some people come to us and talk about 
other people that they’ve worked for that 
haven’t paid them or haven’t paid the right 
amount of money, or they’ve been working 
at a contract rate that was just ridiculously 
low and obviously wasn’t set so that any 
normal person could make money … I’ve 
reported backpackers who are working 
illegally that I’ve discovered. The Koreans 
have a dodgy thing going where they go 
home and change their name and then get 
a third visa under another name.”  
Grower (Stanthorpe)

“Getting the student visa is just a scam for 
a lot of them [undocumented workers]. 
So a lot of colleges are basically there just 
to take their money. They don’t even want 
them to front up. A lot of the colleges 
barely have any face-to-face.”  
Grower (Stanthorpe)

 

“There’s a lot of Malaysians being 
contracted from their country … It’s like 
contractors putting job advertisements 
out online for you in Malaysia or Korea to 
apply and then come to Australia and that 
is where it all starts to go wrong, as soon as 
you land [in Australia].” 
Community centre representatives 
(Griffith)

“I know some Malaysians, they just use the 
Visitor Visa to come to Australia and they 
stay longer than 3 months and just work 
in Australia, and that’s what happens … 
they are very hard workers and then they 
become illegal people.”  
Labour hire contractor (Orange)

“They [some undocumented workers] 
also know the system. They know they 
can stay here beyond their visa, a lot of 
them come on Working Holiday or student 
visas, they’re not intending on becoming a 
student. They come here with the intention 
of working illegally however they can, and 
they know very well that when they’re ready  
to go home, they can go to the local cop shop,  
hand themselves in and they get sent home 
for free. That happens very regularly.” 
Grower (Virginia)

“…organised crime in Taiwan had targeted 
Australia specifically as a place to operate 
this whole organised crime venture using 
people who have been trafficked or victims 
of modern slavery and the reason they 
picked Australia was because they knew 
that Australia had a policy of deporting 
people rather than prosecuting them, 
so they thought that if everything went 
belly up they would probably be able to 
get away with it because they wouldn’t 
get prosecuted. So unfortunately we’re 
currently creating a situation where it 
creates a business case for people to start 
these exploitative practices here.”  
Law clinic representative (WA)

“We know from our members’ experiences 
that contractors advertise and lure workers 
to Australia on the promise that they will 
get them a visa and a job working on a 
farm. When workers arrive in Australia 
they often find themselves in precarious 
and frightening positions including being 
forced to pay to secure their passports, 
extorted thousands of dollars for visa 
applications, lied to about their visa status, 
forced to work unpaid to pay off debts and 
threatened if they speak out that they will 
be reported to Border Force.” 
Union official (NUW)

FINDING #3: UNDOCUMENTED WORKERS ARE THE MOST 
VULNERABLE IN THE HORTICULTURE INDUSTRY 
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Many undocumented workers recruited 
through offshore networks are unaware until 
they arrive in Australia that their visa does 
not include work rights and that the potential 
earnings are being inflated by the recruiter. 

A Virginia grower described this situation 
as “slave labour”, explaining that “It all 
starts when they’re home in their own countries. 
They’ve made promises to repay money, then 
they’re trapped”.146 

In the focus groups and interviews, we 
were also told of labour hire contractors 
who actively enticed Seasonal Workers 
from the SWP into undocumented work. 
In Griffith several community stakeholders 
reported the existence of contractors who 
sought to encourage SWP workers to leave 
their Approved Employer and work for 
them, taking advantage of the workers’ 
trust in them because of a shared ethnicity. 
In Griffith there appeared to be unfair 
competition between growers using the SWP 
to access Pacific labour, and other growers 
accessing low-cost Pacific labour through 
contractors providing undocumented 
workers. 

146  Grower (Virginia).

STAKEHOLDER PERSPECTIVES: UNDOCUMENTED WORKERS IN GRIFFITH

“Then you get this thing where [the local contractors in Griffith] half-pollute their 
minds with them and say ‘come work for us’. Even though they can’t, these guys don’t 
understand it. Then you find a lot of them abscond, which we did. We had half of them 
abscond. We had about four weeks left of the harvest with half absconded. In the end they 
all apologised within about nine days and wanted to come back because they realised they 
couldn’t work anyway. They’re now classed as illegal and then they all had to get sent back. 
This is quite a common thing.” 
Former undocumented worker (Griffith)

“They run off because they are so afraid. They don’t know if the police catch them — so 
they don’t know whether it’s a good thing or it’s a bad thing. Because they make sacrifices 
to come here to earn a living so they can provide for their families. Unfortunately, 
somebody exploited and took advantage of their vulnerability.” 
Church representative (Griffith)

“I know of cases of workers running away and the contractors tracking them down and 
giving them a hiding, beating them up, taking their passports.” 
Church representative (Griffith)

“That’s one of the reasons why it’s hard for us to market ourselves against some of the 
contractors because they’ll take a Malaysian group of people that all they want to do is 
work and they’re not too fussed about what they’re getting paid …That Malaysians … a 
lot of them are on tourist visas but we don’t see those people [in our labour hire business] 
because they know they can’t come in.” 
Labour hire contractor (Griffith)
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The case studies reveal that undocumented 
workers were a highly sought after 
workforce by many growers because of their 
commitment, experience and skill level. 
Although out of step with the general reports 
that undocumented workers were paid less, 
one grower reported that undocumented 
workers earned the highest piece rates 
in horticulture because they were very 
productive and that some were earning 
over $40 an hour. One grower stated that 
undocumented workers were 70% more 
productive than backpackers, and another 
said of his former employment of a group of 
undocumented workers, “they were the best 
workers I ever had”.147  

Similarly a labour hire contractor stated 
that “they’re an incredible workforce, and their 
English language and their understanding is 
incredible and their ethic is incredible, in fact 

they [undocumented workers] should be on a 
work visa, it would be fantastic”.148 Labour 
hire contractors supplying either backpacker 
or Pacific labour via the SWP, reported to 
the research team that it was difficult to 
compete with the superior productivity of 
undocumented workers.

A number of growers also reported that 
undocumented workers were used by smaller 
farms to gain a competitive advantage over 
corporate farms who had greater pressures 
and reputational risks from engaging non-
compliant labour. One grower who estimated 
that over half of Western Australia’s 
horticulture workforce was undocumented, 
stated that labour hire contractors engage 
directly with smaller farms to entice them to 
take on undocumented workers.

FINDING #4 GROWERS REGARD UNDOCUMENTED 
WORKERS AS HIGHLY PRODUCTIVE

STAKEHOLDER PERSPECTIVES

“Undocumented workers are a workforce who have a different cultural attitude 
towards work. Once the workday starts, undocumented workers will be the first people 
standing, ready to go, and ensuring that everyone’s working at a good pace and they’ll 
teach everyone to be faster. Backpackers are still finishing their cigarette, having a 
laugh — it’s simply attitudinal and this makes a huge difference to productivity.  They 
[undocumented workers] don’t see it as lowly work that’s beneath them. They take far 
more pride in how they present their produce.” 
Industry association official (Vic)

“If you are employing proper people, like legal people, they are fresh and then farmer 
is usually not happy with their performance. This is another pressure, we have to do 
training. So for the illegal people, it’s easy because they are like working every year  
for almost three, four years and they know what to do. Of course their performance  
is better.” 
Labour hire contractor (Orange)

STAKEHOLDER PERSPECTIVES

“Now you’ve got the bigger farms, 
they do the right thing because we 
have to because the thing is I know 
that Fair Work is going to raid me once 
every one to two years. I know that 
Immigration is going to come and raid 
me at least every one or two years and 
I have a contract with [a supermarket 
retailer] so I can’t afford for charges to 
be laid against me for doing the wrong 
thing. So the bigger guys, you know, 
we’re as clean as can be. But out of the 
smaller growers and they’re not doing 
it intentionally because the labour hire 
contractors know which farms are 
going to check more thoroughly and 
which are farms are not. This is the 
case for a lot of the farms where they 
don’t speak a lot of English and they 
really don’t have a clear understanding 
of legislation and they’re mum and 
dad operations and they’re really to 
small for the authorities to go after. 
The labour hire contractor knows this 
and I reckon if you went through their 
operations, you’d be turning up 9 out 
of 10 workers who will be questionable 
[undocumented workers].” 
Grower (WA)

147  Grower (Binningyup). 
148  Labour hire contractor (Gingin).
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In light of the limited enforcement capacity 
of the FWO and Taskforce Cadena, one 
alternative strategy for removing unlawful 
workers from the industry is to offer 
the opportunity for unlawful workers to 
regularise their visa status.  

Worker amnesty schemes have been 
used globally to address the presence 
of undocumented immigrant workers. 
The circumstances in each country differ 
markedly in relation to the ease with which 
workers can enter states to work unlawfully, 
and the social and economic circumstances 
of the migrant workers. For this reason, 
direct comparisons are not possible. 
However, a brief analysis of the range of 
amnesties that have been used in different 
countries provides a sense of what might be 
possible in Australia. 

In the United States, there have been 
amnesties throughout the 20th century.149 
When the Immigration Act 1924 came into 
effect in 1929, Congress introduced an 
amnesty to allow people who had crossed 
the border without immigration clearance to 
regularise their status. 

The Bracero guest worker program of the 
1940s was accompanied by a process for 
granting visas to 55,000 undocumented 
Mexican workers.150  

In 1986, the Reagan administration offered 
two forms of amnesty to undocumented 
migrants. First, 1.7 million migrants who 
proved they had lived in the United States 
for four years were granted temporary 

residency.  Second, up to one million farm 
workers who could prove they had “harvested 
fruits, vegetables or other perishable crops in the 
United States for at least 90 days in a one-year 
period” were granted temporary residency 
with work rights.151  

The 1997 Nicaraguan Adjustment and Central 
American Relief Act (NACARA) provided 
amnesty to one million undocumented 
immigrants from Central America, and 
in 1998, the Haitian Refugee Immigration 
Fairness Act (HRIFA) provided secure 
residence for around 125,000 unauthorized 
immigrants from Haiti.152 

Spain granted five amnesties between 1990 
and 2005.153 The 2005 amnesty involved 
residency and work permits granted to 
700,000 undocumented workers, which 
officially increased the immigrant population 
by 30 per cent.154 A further amnesty was 
offered to hundreds of thousands of workers 
in 2013.155 

Saudia Arabia has implemented several 
amnesties for undocumented migrant 
workers. Approximately one million migrant 
workers, mainly from Bangladesh, India, the 
Philippines, Nepal, Pakistan and Yemen left 
the country during a seven-month amnesty 
in 2013. At the conclusion of the amnesty, 
many more workers were detained.156 In 
2017, undocumented workers were offered 
the opportunity to leave the country with no 
penalty between March and November 2017. 
As part of the amnesty, these workers were 
not required to provide an exit fingerprint, 

which means they would be eligible to apply 
to return to the Kingdom for work in the 
future.157 A new amnesty was implemented 
in June 2018.

In 2017, the Sri Lankan and Lebanese 
governments arranged for an amnesty 
of 7,000 Sri Lankan workers in Lebanon. 
Workers who were over 60 years of age and 
had been in Lebanon for over 15 years were 
able to leave without any penalty, while other 
workers had to pay 50% of applicable fines 
for overstaying their visas. 158

 In 2011, the Malaysian government 
offered the opportunity to a large number of 
undocumented migrant workers to regularise 
their status. The scheme allowed workers 
to apply for a work permit for 800 ringgit 
(US$250). 

FINDING #5 THE INTRODUCTION OF AMNESTY 
ARRANGEMENTS FOR UNDOCUMENTED WORKERS IN 
OTHER JURISDICTIONS PROVIDE SOME EXAMPLES OF A 
DIFFERENT REGULATORY APPROACH TO ADDRESSING THE 
CHALLENGE PRESENTED BY UNDOCUMENTED WORKERS

149  See generally, Alex Nowrasteh, Legalization or Amnesty for Unlawful Immigrants – An American Tradition (28 July 2014) Cato Institute <https://www.cato.org/blog/legalization-
or-amnesty-unlawful-immigrants-american-tradition>. 

150  Ibid.
151  ‘US Amnesty Ends for Farm Workers’, The New York Times (online), 1 December 1988 <https://www.nytimes.com/1988/12/01/us/us-amnesty-ends-for-farm-workers.html>. 
152  Nowrasteh, above n 149. 
153  Organisation for Economic Cooperation and Development, International Migration Outlook (OECD Publishing, various years).
154  Giles Tremlett, ‘Spain Grants Amnesty to 700,000 Migrants’, The Guardian (online), 9 May 2005 <https://www.theguardian.com/world/2005/may/09/spain.gilestremlett>. 
155  ‘Amnesty Period for Illegal Immigrants Opens in Spain’, Majorca Daily Bulletin (online), 12 February 2013 <https://www.majorcadailybulletin.com/news/

local/2013/02/12/10904/amnesty-period-for-illegal-immigrants-opens-spain.html>. 
156  ‘Saudi Arabia Rounds Up Migrant Workers as Amnesty Ends’, BBC News (online), 4 November 2013 <https://www.bbc.com/news/world-asia-24810033>. 
157  ‘Saudi Arabia: Migrant Worker Amnesty Success’, The Middle East (online), 1 April 2017 <http://go.galegroup.com/ps/i.

do?p=AONE&u=adelaide&id=GALE|A502159265&v=2.1&it=r&sid=AONE&asid=ec55b04e>.
158  Mission News, Amnesty Granted for Sri Lankan Migrant Workers in Lebanon (26 July 2017) Ministry of Foreign Affairs – Sri Lanka <https://www.mfa.gov.lk/amnesty-granted-

for-sri-lankan-migrant-workers-in-lebanon/>. 
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Conclusion
There is a genuine, long-standing and 
widespread problem of non-compliance 
in the horticulture industry through its 
structural reliance on undocumented 
workers. This underscores the need for a 
fresh approach to addressing this issue as 
previous attempts to detect and respond to 
the engagement of undocumented workers in 
horticulture have not substantially reduced 
the presence of this group in the horticulture 
labour market or the numbers of growers 
who rely on them. 

The removal of undocumented workers or 
policy settings, which result in a change to 
their engagement in the industry, is a risk 
to the sustainability of horticulture labour 
supply. Thus, it is vital that industry 
and unions work collaboratively with 
government to develop a tripartite 
approach to addressing challenges 
associated with the horticulture industry’s  
structural reliance on undocumented 
workers. An important first step is to 
develop a closer understanding and empirical 
picture of the contribution of undocumented 
workers in the horticulture industry. 
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PART 2:  
LABOUR SUPPLY 
CHALLENGES
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Introduction

The Australian horticulture industry is facing a labour supply challenge. 
This challenge is often reported as one of labour shortages.159 However, for a 
labour shortage to exist certain preconditions need to be met.

Perhaps, most importantly, it generally 
needs to be systematic, in that it affects 
all businesses in a particular industry or 
location, rather than individual employers 
who may experience recruitment difficulties 
because their wages and conditions are 
uncompetitive for attracting a sufficient 
number of capable workers.160  

Our research did not find evidence 
of a systematic labour shortage in the 
horticulture industry at the national level. 
This is consistent with two other surveys of 
employers which did not reveal an aggregate 
labour shortage in the horticulture labour 
market in Australia.161 However, our 
research did find that there is a labour 
supply challenge facing the horticulture 
industry, which is more pronounced 
in some regions than in others and 
more pronounced within some parts 
of regions than others. We outline the 
features of this labour supply challenge in 
this Chapter, drawing upon evidence from 
the National Survey of Vegetable Growers 
and the 13 regional case studies. Both the 
survey and case studies were conducted prior 
to the reforms announced in November 
2018 extending the working holiday maker 
(WHM) visa extension for a third year and 
expanding the period of work for all Seasonal 
Worker Program (SWP) countries to nine 
months. Thus, the labour market impact 
of these two changes is not reflected in the 
evidence presented in this Chapter.

Findings
1.  Labour supply challenges across 
the industry are uneven, which means 
no single policy solution will fix every 
grower’s or every region’s challenges. 
Although the WHM visa extension has 
succeeded in encouraging WHMs into 
some regions (for example, Orange, Gingin, 
Binningyup and Bundaberg) it does not 
sufficiently encourage WHMs to travel 
to regions that are the most remote from 
capital cities or other large urban centres (for 
example, Darwin, Katherine and Griffith). In 
the case studies, growers identified regions 
where they had additional farms outside of 
the 13 regional case study locations which 
were also regarded as too remote to attract 
WHMs, including the Mallee region in South  
Australia and Geraldton in Western Australia.

2.  Growers with annual labour needs 
struggle to develop a permanent 
workforce, although many rely on a core 
of local workers for permanent jobs. The 
National Survey of Vegetable Growers found 
that 40% of growers had labour needs which 
were year-long, or at least 11 months each 
year, and were not seasonal. The survey 
found that larger businesses were more likely 
to need workers for seven to 12 months. 
Recent changes to existing visa programs 
created more opportunities for growers 
seeking to meet their annual labour needs 
through a temporary migrant workforce. 

First, the uncapping of the Pacific Labour 
Scheme (PLS) means that growers can 
sponsor workers from Pacific countries for a 
three-year period. The PLS commenced on 
1 July 2018 and so far there are nine PLS 
approved employers, with only one of these 
eligible to recruit workers for the horticulture 
industry. Second, the removal of the limit on 
WHMs being employed by a single employer 
in one location has been removed. WHMs 
can now be employed by a single employer 
for a three-year period in horticulture. 
Third, the SWP has been changed to enable 
growers to sponsor workers from the Pacific 
for a nine-month period.

3. In some regions, the WHM visa 
extension has been working effectively 
to channel WHMs into the horticulture 
industry. In regions such as Orange, Gingin, 
Binningyup and Bundaberg, growers were 
largely positive about relying heavily on 
WHMs to meet their low-skilled labour 
needs. Although there was a general view 
(other than in Orange) that WHMs were 
not always committed, experienced or 
productive, most growers expressed a view 
that they could weed out the “88-dayers” 
through careful recruitment and select 
WHMs who were likely to have a strong 
work ethic. Often strong perceptions of 
ethnicity and race conditioned growers’ 
views of whether a particular WHM was 
likely to be productive. 

CHAPTER SIX 
UNDERSTANDING LABOUR  
SUPPLY CHALLENGES 

159  Matt Brann, ‘Labour Shortage Looms for Northern Horticulture’, ABC News (online), 21 May 2014a<http://www.abc.net.au/news/2014-05-21/labour-shortage-northern-
horticulture/5466460>.

160  Joshua Healy, Kostas Mavromaras and Peter J Sloane, Skill Shortages: Prevalence, Causes, Remedies and Consequences for Australian Businesses (NCVER Monograph Series 
09/2012, National Centre for Vocational Education Research, 2012); P N (Raja) Junankar, Was There a Skills Shortage in Australia? (Discussion Paper No 4651, Institute for 
the Study of Labor, December 2009); Susan Richardson, ‘What is a Skill Shortage?’ (2009) 35 Australian Bulletin of Labour 326.

161  Danielle Hay and Stephen Howes, Australia’s Pacific Seasonal Worker Pilot Scheme: Why Has Take-Up Been so Low? (Discussion Paper No 17, Development Policy Centre, April 
2012); Jesse Doyle and Stephen Howes, Australia’s Seasonal Worker Program: Demand-Side Constraints and Suggested Reforms (Discussion Paper, World Bank Group, 2015).
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4.  In some regions, the WHM visa 
extension has been ineffective and 
growers expressed a high degree of 
insecurity about their ability to source 
low-skilled labour. This was evident in 
regions that found it difficult to attract 
WHMs, either because they were not an 
eligible postcode for the visa extension (e.g. 
Wanneroo) or because they were too remote 
(e.g. Darwin). In Mundubbera, which had 
suffered reputational damage because of 
media stories of the exploitation of WHMs, 
this insecurity around labour supply led 
to the development of a formal network 
amongst regional actors and increased 
reliance on an alternative labour force, 
including those employed under the SWP.

5.  In some regions, undocumented 
workers, organised through non-
compliant labour hire contractors, 
provided the main or a significant supply 
of workers. This appeared most common in 
Wanneroo, Darwin, Mildura and Robinvale, 
although undocumented workers were also 
prevalent in other areas too, for example, 
in Orange at the height of the cherry-
picking season and in Griffith. The case 
studies revealed that most growers accessed 
undocumented workers through a contractor 
or an intermediary rather than through 
direct employment. In some locations, 
growers estimated that the proportion of 
undocumented workers in the workforce was 
extremely high. If there were a crackdown 
on undocumented workers through 
stronger government enforcement, or an 
amnesty given to undocumented workers 
which meant some of these workers left the  
industry, this would potentially exacerbate 
labour supply challenges in some regions.

6.  In some regions, the labour supply 
challenge facing the industry in general 
was mitigated through corporate farming, 
reliance on the SWP or WHM program 
or through attracting and retaining a 
permanent, local workforce. Regions 
that displayed the least degree of labour 
insecurity were those that either had a strong 
local workforce because of the influx of 
recently settled migrants from developing 
countries (e.g. Virginia), an established 
reliance on the SWP (e.g. Katherine and 
Mundubbera), a consistent stream of 
WHMs (e.g. Orange, Gingin, Binningyup 
and Bundaberg), or a combination of these 
factors (e.g. Lockyer Valley).

7.  Regions that experienced more secure 
labour supply were associated with more 
innovative labour practices. For instance, in  
the Lockyer Valley, some growers use flexible 
working hour schedules to facilitate the 
employment of locals including primary carers  
of young children and university students. 
Others have established links with the local 
communities of SWP source countries and 

communities of humanitarian migrants to 
establish a more reliable long-term labour 
supply. In contrast, the ready supply of 
WHMs in some regions (e.g. Bundaberg) is 
associated with a lack of interest in the SWP 
and a lower level of innovation in addressing 
labour supply challenges.

8.  Without the incentive of the WHM 
visa extension or the presence of non-
compliant labour hire contractors 
providing undocumented workers, labour 
supply challenges would be far more 
acute in most of the case study regions. 
This is because the industry has not largely 
embraced the SWP and is unlikely to rely 
on the recently introduced PLS given that 
the WHM program now permits three 
years’ of work for the one employer. This 
indicates that the abundant supply of 
labour in most regions is dependent on 
the particular incentives under the WHM 
program and the inadequate enforcement 
of labour standards. This is a substantial 
risk for the horticulture industry as these 
policy arrangements could change at 
any time, and is more likely to change if 
further revelations about exploitation of 
this segment of the workforce emerge.

Evidence from the National Survey  
of Vegetable Growers 
The survey provides valuable information 
regarding the labour requirements of growers 
and the conditions provided to workers, 
which can be used to analyse the nature and 
extent of labour supply challenges across the 
horticulture industry more generally. Only 
vegetable growers were surveyed, which 
means that the findings of this Chapter 
should be interpreted with some caution. 
Some (though not all) vegetable crops are 
perennial and others have less acute seasonal 
peaks and troughs than other horticulture 
crops. As such, the labour needs of vegetable 
growers may differ from other horticulture 
growers, thereby limiting the extent to 
which the findings presented here can be 
generalised to other parts of the industry. 

Of the 332 vegetable growers surveyed who  
hired pickers, packers or graders, 70% 
employed a total of fewer than 20 people in  
peak season (and could therefore be classified  

as small businesses), 28% employed 
20–199 employees in peak season (medium 
businesses) and 2% employed 200 or more 
people in peak season (large businesses). 

While 34% of respondents used pickers, 
packers or graders for less than six months 
of the year, 66% of growers surveyed 
employed workers for seven months or 
more, including 41% who claimed to 
employ workers to perform these roles 
all year round. There was a relationship 
between employment size and seasonal 
requirements, with growers who needed 
labour more than six months of the year also 
tending to be larger businesses. 

Evidence from the survey indicates that 
recruitment difficulties are widespread in 
the vegetable industry. When asked whether 
there had been any occasion in the last five 
years where they were unable to get the 
pickers, packers and graders they needed, 
40% of growers surveyed said ‘yes’ compared 
to 60% saying ‘no’. Moreover, 63% claimed 
to face challenges finding pickers, packers 
or graders, with 22% saying this was the 
case ‘always or most of the time’ and 
41% claiming that they ‘sometimes’ faced 
recruitment challenges (see Table 6.2). 
Those employing five to 19 workers were 
the most likely to experience this, with 72% 
facing recruitment challenges (25% of whom 
experience this always or most of the time), 
compared to 54% of growers employing 20+ 
workers (18% always or most of the time).

Which Types of Growers Were Most Likely to 
Experience Recruitment Difficulties? 

Academic studies suggest that employers who  
maintain ‘decent’ work conditions are less 
likely to experience recruitment difficulties. 
These conditions are generally associated 
with high road human resource management 
practices including paying competitive pay  
rates (i.e. above the relevant award), providing 
workers with accommodation assistance, 
investing in structured workforce training, 
and using mechanisms to allow workers to 
‘have a say’ over management decisions.162  

However, our findings from the survey 
confound these well-established assumptions. 
For instance, of those growers who have 
difficulty getting workers always or most of 

TABLE 6.1 MONTHS USING PICKERS, PACKERS AND GRADERS

No. people employ in peak season
Less than 5 5-19 20+

(sample size n=) (59) (111) (82)

Months use pickers, packers, graders % % %

1-6 months    61 30 16

7-12 months 39 70 84

162  Angela Knox and Chris Warhurst (eds), Job Quality in Australia (Federation Press, 2015).
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the time, 80% claimed to pay award hourly 
rates whilst 13% admitted to paying below 
the award. Of those growers who never had 
recruitment difficulties, 67% claimed to pay 
the award or higher compared to 19% who 
payed below the award. 

There are various possible explanations for our  
unexpected finding that growers who offer 
higher wages and better working conditions 
find it more difficult to attract and retain 
workers than non-compliant growers. One 
possible explanation is that there may be, in 
effect, a ‘dual’ labour market in horticulture: 
one involving compliant growers who have 
experienced difficulties recruiting workers 
despite offering award wages or higher; and 
a second labour market of non-compliant 
growers who have relatively minimal difficulties 
finding workers willing to work for below 
award rates, for instance those working in 
breach of their visa conditions who lack the  
security to demand legal minimum standards. 

In this uneven playing field, growers in the 
first (compliant) labour market are, in effect, 
being penalised for doing the right thing by 
their workers, while (non-compliant) growers 
in the second are being rewarded for utilising 
an underpaid workforce.

What Have Growers Done When They Could Not 
Get Enough Workers?

A total of 40% of respondents said there had  
been occasions in the past five years when they  
were unable to get as many pickers, packers 
and graders as they needed (Figure 6.1). For 
these growers, what were the consequences 
of not getting enough workers? The most 
common response (75%) was to get existing 
employees to do the job, which in some 
cases involved asking them to work harder. 
A further 63% of these respondents who 
could not get enough workers (i.e. 25% 
of all respondents) reported that they 
left vegetables unpicked. 

It is also noteworthy that only 25% of 
respondents who claimed that they had not 
been able to get enough workers said they 
had increased the wages and/or improved 
working conditions to attract people. This 
is unexpected in the context of growers 
claiming to experience acute labour supply 
challenges, given that such challenges are 
generally expected to prompt employers 
to raise wages in response.163 This finding 
could reflect several factors including 
weak capacity of workers to bargain for 
higher wages, due to low levels of union 
representation in horticulture and high levels 
of casual employment, which are both factors 
that generally inhibit workers from asking for 
higher pay rates. It could also reflect the cost 
pressures on many growers, which constrain 
them from raising wages in response to 
labour supply challenges caused by intense 
market competition, low profit margins and 
supply chain pressures. 

TABLE 6.2 DIFFICULTY RECRUITING PICKERS, PACKERS AND GRADERS

NUMBER EMPLOYED IN PEAK SEASON MONTHS USE WORKERS
TOTAL Less than 5 5-19 20+ 1-6 7-12

(sample size n=) (252) (59) (111) (82) (84) (168)

% % % % % %

Always or most of the time 22 22 25 18 20 24

Sometimes 41 36 47 37 42 41

Total: always or most of the time 
or sometimes have difficulty

63 58 72 54 61 64

Never 37 42 28 46 39 36

Note. Respondents were asked ‘in general, how often do you find it difficult to get pickers, packers or graders?’.

163  Richardson, above n 160.

FIGURE 6.1 WHAT GROWERS HAVE DONE WHEN THEY COULD NOT GET ENOUGH WORKERS

Got other employees you already have  
to do the job 75

Left vegetables unpicked 63

Increased the wages and / or improved 
the working conditions to attract people 25

NET (ALL OTHERS UNPROMPTED) 30

Work harder ourselves / get help from 
friends / family / doubled up work load 19

Grow less / change variety of crops /  
push orders back 5

Other 8

0 10 20 30 40 50 60 70 80 90 100%

Note. These figures relate only to the 40% of survey respondents who stated that they had occasions in the past five years when they were unable to get enough pickers, packers and 
graders, not to all growers surveyed. Respondents were asked ‘in the last five years, when you haven’t been able to get enough farm workers, which of these have you done? Have you…?’
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Evidence from the Regional Case Studies 
The evidence from the survey clearly indicates that some vegetable growers face extensive labour supply 
challenges. It could be the case that acute shortages exist in certain regions at certain times, and conversely, 
that growers in regions with access to an abundant supply of labour do not face labour supply challenges. 

The qualitative research conducted in the 13 regional case studies clarifies the localised and varied nature  
of labour supply issues in the horticulture industry.

TABLE 6.3 KEY CHARACTERISTICS OF CASE STUDY LOCATIONS

LOCATION CROPS HARVEST LENGTH MAIN WORKFORCE KEY ATTRIBUTES AND DISTINGUISHING FEATURES

Binningyup WA Vegetables Six to 12 months WHMs and 
undocumented workers

Strong supply of WHMs, close postcode to Perth, 
eligible for WHM visa extension.

Bundaberg QLD Potatoes, strawberries and 
capsicums

Six to 12 months WHMs and 
undocumented workers

Tourist location eligible for WHM visa extension.

Darwin WA Mangos, melons, 
vegetables

Three to six 
months for 
mangos and 
melons

WHMs and 
undocumented workers

Low local unemployment, not as many WHMs as 
other urban centers because of Darwin’s remoteness, 
eligible for WHM visa extension.

Gingin WA Vegetables 12 months WHMs and 
undocumented workers

Strong supply of WHMs, closest eligible postcode to 
Perth for WHM visa extension.

Griffith NSW Citrus, table grapes, 
onions, cherries, cotton

12 months (with 
varied demand)

WHMs, SWP workers, 
permanent migrants and 
undocumented workers

Eligible postcode for WHM visa extension. Six hours’ 
drive from Sydney. Large Pacific Island community. 
Strong presence of both formal and informal labour 
hire contractors. Strong local economy and demand 
for permanent work.

Katherine NT Mangoes and melons Three to six 
months

SWP workers, and to a 
lesser extent WHMs

Remote location that is difficult for WHMs to reach 
so most growers use SWP, eligible postcode for 
WHM visa extension.

Mildura and 
Robinvale VIC

Table grapes, citrus, 
almonds, stone 
fruits, olives, carrots, 
mandarins, asparagus, 
avocados

12 months  In Mildura WHMs, SWP 
workers, undocumented 
workers. In Robinvale 
limited WHMs and 
SWP workers but 
significant evidence of  
undocumented workers

Both Mildura and Robinvale are eligible postcodes 
for WHM visa extension. Mildura has a population 
of 30,000 with youth unemployment 4–7%; Some 
evidence of non-compliant labour hire contractors.

In Robinvale, there is an officially recorded 
population of 3,000 but in peak season there is a 
reported influx of undocumented workers, reported 
to be 10,000. Significant evidence of non-compliant 
labour hire contactors.

Mundubbera and 
Gayndah QLD

Citrus, table grapes and 
more recently blueberries.

Five months SWP workers; large 
recent decline in WHMs

Eligible postcode for WHM visa extension. Some 
evidence of non-compliant labour hire contactors. 
Youth unemployment around 26% in the region.

Orange NSW Cherries and apples Six weeks for 
cherries

WHMs and 
undocumented workers

Closest eligible postcode to Sydney for WHM visa 
extension. 

Stanthorpe QLD Apples, wine grapes, 
stonefruit, strawberries, 
tomatoes, capsicum, 
broccoli, leaf vegetables

Five months WHMs and some local 
permanent migrants

Eligible postcode for WHM visa extension. Official 
population of about 5,500. Harvest recruitment 
office in town. Three hours’ drive from Brisbane.

Lockyer Valley 
QLD

Broccoli, onions,  
cauliflowers, leaf 
vegetables, corn, cabbages, 
beans, root vegetables

Up to 12 months WHMs, SWP 
workers, local workers,  
permanent migrants and 
undocumented workers

Eligible postcode for WHM visa extension. Some 
innovative recruitment practices relating to SWP visa 
holders, local workforce and permanent migrants.

Wanneroo WA Strawberries and 
vegetables

12 months WHMs and 
undocumented workers

Not an eligible postcode for the WHM visa extension. 

Mainly small, Vietnamese-owned farms on three to 
four hectares blocks.

Virginia SA Tomatoes, carrots  
and potatoes

Nine to 12 
months

Recently settled migrants 
and SWP workers

Large workforce of recently arrived permanent 
migrants from developing countries.
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Binningyup, WA
Binningyup is a coastal town, just over an hour’s drive 
from Perth with the main commodities being vegetables 
such as carrots, potatoes, broccoli and onions. As one of 
the closest eligible postcodes for the WHM visa extension, 
Binningyup is a popular destination for WHMs. 

Binningyup growers did not report any labour supply 
challenges for pickers, packers and graders because of the 
ready supply of WHMs, although they did report finding it 
difficult to source semi-skilled and skilled workers. Many 
commented on receiving regular, even daily approaches 
from WHMs seeking to work on their farm. 

Although Binningyup growers did report that WHMs 
were often less productive and reliable, particularly if their 
purpose was purely to complete the 88-day requirement, 
they were mostly positive about their ability to manage this 
challenge through recruiting WHMs who had a good work 
ethic and commitment. 

Many Binningyup growers sought to employ WHMs  
over a six-month, or even a 12-month period where 
possible. The main problem expressed by Binningyup 
growers was not a labour supply challenge or shortage, 
but rather the high cost of labour in Australia. 
Binningyup growers did not express a strong awareness 
of undocumented workers or non-compliant labour hire 
operators in the case study location.

Bundaberg, QLD
Bundaberg is a coastal town in a relatively 
desirable tourist area and thus has a 
consistently strong supply of WHMs 
throughout the year. Bundaberg’s 
horticulture crops include sweet potatoes, 
tomatoes, strawberries, avocados and 
macadamia nuts. In Bundaberg, hostels and 
labour hire contractors were particularly 
prominent in organising horticulture labour 
in this region.

Despite the high rate of unemployment, 
WHMs, rather than locals, represented the 
most important source of labour for the  
local horticulture industry. Among the 
growers interviewed, WHMs comprised 
the largest share of workers but most also 
employed local workers to varying degrees 
depending on the crop. One grower, whose 
workforce comprised 90% of WHMs 
reported: “I completely depend on the 
backpackers … without backpackers, it [the 
produce] would just be eaten by the birds and the 
bats”. The visa extension offered to WHMs 
who had spent 88 days in the horticulture 
industry — or the “three month sentence in 
rural Australia” in the words of one grower — 
was a major reason why almost  
all backpackers detoured to this region. 

While there was a clear preference for 
WHMs, growers also tended to employ 
locals particularly to perform packing work 
that is ongoing rather than seasonal. Local 
workers generally formed a small share of the 
overall workforce on farms but a relatively 
large proportion of the ‘core’ workforce, 
many of whom were employed throughout 
the year. We interviewed one grower who 
employed 21 workers outside the picking 
season, all of whom were locals. Another said 
that the majority of their core workforce were 
employed permanently, in some cases for a 
long time. One employee had worked on the 
same farm for 24 years. 

However, despite the high youth 
unemployment, there were significant 
challenges getting locals to work in the 
industry. Although a number of factors were  
mentioned, many respondents cited the welfare 
system as the primary obstacle. According to 
one grower: “There’s plenty of work for those 
unemployed, but it’s easier to get the dole”. 

Combined, these options — especially 
WHMs and to a lesser extent local workers 
— provided Bundaberg growers with an 
abundant supply of labour. According to 
one grower, current labour needs were being 
met “extremely well”. Another reported: “in 
this region there’s plenty of labour”.

STAKEHOLDER PERSPECTIVES: BINNINGYUP

“A third [of WHMs] that are on holidays and we kind of steer away 
from them if we can. We call them, ‘88-dayers,’ backpackers just 
coming here to get their 88 days. They’ve quite often done a fair bit 
of that time elsewhere and they turn up and they want 10 days or 12 
days, or they don’t tell you until they start working then 10 days later, 
they go, ‘Oh no. I’ve got my 88 days now.’ We try and avoid them when 
we can, but we do get them.”  
Grower (Binningyup)

“What we’re trying to do is creating more skilled positions for the 
local residents. But, the casuals are doing picking jobs. They’re doing 
a lot of packing. We have some driving forklifts because we’ve got a big 
shortage of skilled workers here as well, so we’re kind of putting them 
in wherever we can.”  
Grower (Binningyup)

“We really need unskilled workers and they’re always typically been 
417 visa holders where they’re basically looking for their 88 days. 
For us, that works really well. Probably one of the few positive things 
that the federal government has done was to introduce that extension 
10 or 15 years [ago]. Up until that point of time we used to really 
struggle for supply of workers and as soon as they did that, we’ve been 
inundated in this neck of the woods and we’re really lucky, everyone 
wants to come here so we’ve never had an issue since that time.”  
Grower (Binningyup)

STAKEHOLDER PERSPECTIVES: 
BUNDABERG

“[If] you take away that second year 
visa or that backpacker tax comes in … 
it can make it very difficult because if 
we don’t have backpackers then it starts 
making it hard … We [would then] have 
to rely on locals for our labour supply. 
That’s very difficult because like I 
said, we’ve got a lot of good locals but 
generally the long term unemployed, 
they’ve been told to go out and work 
and it doesn’t work.”  
Grower (Bundaberg)

“A number of growers have said that 
they get hit up five times in one week by 
new contractors coming in and saying: I 
could supply you 30 people, it’s just this 
set amount [of money].”  
Industry association official 
(Bundaberg)
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Darwin, NT
Although an eligible postcode for the WHM visa extension, 
Darwin’s growing region is over an hour’s drive from Darwin 
city and public transport to this region is almost non-
existent. Its remoteness meant that Darwin growers reported  
that it was extremely difficult to attract a strong supply 
of WHMs. The main commodities in the greater Darwin 
horticulture region were mangos, melons and vegetables. 

Darwin’s unemployment rate is very low at 3.53% and 
many growers reported finding it difficult to attract local 
workers to unskilled work in horticulture. Darwin growers 
expressed a significant degree of insecurity in meeting their 
labour needs. 

Non-compliant labour hire contractors and undocumented 
workers were reported as being active in the greater 
Darwin horticulture growing region. Some growers 
estimated that about 20% of the local horticulture 
workforce were undocumented workers. 

A number of small and medium-size growers of 
Vietnamese origin reported previous failed attempts to 
become Approved Employers under the SWP. These 
growers expressed significant difficulty in accessing a 
sufficient workforce each harvest. A number of growers 
said they would not grow their business or had left fresh 
fruit and vegetables unharvested in previous seasons 
because of insufficient labour supply. One grower said he 
had cut back on his planting because of insufficient labour.

Gingin, WA
Just over one hour’s drive from Perth and the closest 
eligible postcode to Perth for the WHM visa extension, 
Gingin growers did not report any labour supply 
challenges in sourcing pickers, packers and graders. The 
main commodities in Gingin were vegetables, requiring a 
fairly steady annual harvest. 

Although Gingin growers were aware of undocumented 
workers and non-compliant labour hire contractors 
being active in the region, the growers we interviewed 
largely relied on direct employment or a reputable, well-
established labour hire company to source workers. 

Most growers relied on local workers for their core, 
year-long workforce but supplemented this through 
a heavy reliance on WHMs and permanent, recently 
settled migrants from the humanitarian visa program. 
Some Gingin growers had gone to considerable lengths 
to make the work more attractive to locals, including 
providing flexible hours (particularly for mothers with 
caring responsibilities and school-run commitments) and 
increased pay. One grower sponsored a scholarship at a 
local high school to encourage young locals to consider  
a future career in agriculture.

STAKEHOLDER PERSPECTIVES: DARWIN

“It’s not easy to do business from the Territory and the biggest 
problem is getting labour. We have not been able to get very much 
local labour.”   
Grower (Darwin)

“Our real problem is that we can’t keep that many people going all 
year long up here in the Territory, and we keep losing them to other 
industries unless we can find some way to job-share a bit more and 
then get them back.” 
Grower (Darwin)

“We haven’t used any of the Seasonal Worker Program workers. In the 
nineties there used to be a lot grey nomads used to come and help us 
and did mango season and helped and that wasn’t too bad but they’ve 
just stopped coming.”  
Grower (Darwin)

“Well about three years ago, we would have lost, I’d say about a third 
of our crop. Couldn’t get enough people to pick, and everybody in 
the region was the same. It was a compressed season, so most of the 
fruit came on – so the window instead of being three months, ended 
up being a month and a half or a month. We’re now growing about a 
hundred acres less this year because of it; we’re only doing 200 instead 
of 300 because we can’t get enough workers.”   
Grower (Darwin)

STAKEHOLDER PERSPECTIVES: GINGIN

“It’s pretty much unskilled labour that we’re after. The problem is we 
start fairly early, at 4am and we finish early, by 1pm, so it doesn’t quite 
fit into the Aussie lifestyle so it’s hard to get locals to work… We just 
find if we start too late the product wilts or perishes, we lose weight 
and we get paid by the kilo so that’s why we start early. The guys we 
find that do better in that environment are the guys from overseas 
nationalities. We’ve got a couple of Vietnamese, a couple of Burmese, 
a couple of Sri Lankans and the rest are local guys that do more our 
logistics and our office work. But guys on the farm that do the on-farm 
labour it’s pretty much 90 per cent all overseas backpackers.”   
Grower (Gingin)

“The problem with finding workers is finding those who are legitimate. 
Now we ask for all the paperwork but it’s often not all there - it’s very 
hard to find all 100 per cent ridgy-didge workers.” 
Grower (Gingin)

“We ask them [the WHMs] to stay for six months because it’s training 
them over and over - and when they first come they’ve got to have the 
first two weeks training, if they don’t prove to have that common sense 
then we ask them to go. We’ve only ever had a couple that we’ve asked 
to go. A lot of them stay for longer, the majority of them do, they stay 
for 12.”   
Grower (Gingin)

“This area is one of the first postcodes for the visas out of the metro 
area … You get an influx straight away up this end.”   
Grower (Gingin)
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164  Australian Bureau of Statistics, 3218.0 - Regional Population Growth, Australia, 2016-17 (24 April 2018) <http://www.abs.gov.au/AUSSTATS/abs@.nsf/
DetailsPage/3218.02016-17?OpenDocument>.

165  WHM (Stanthorpe).
166  Grower (Katherine).

Griffith, NSW
Griffith is a city in the Murrumbidgee Irrigation 
Area in the north-west of the Riverina 
region. It has a population of about 20,000164 
and is located 574 km (about six hours) 
drive west of Sydney. The region grew as a 
farming community after World War II with 
modest farming land grants within a small 
radius around the town of Griffith. Outside 
of that radius, larger farms were available. 
Over time, many smaller farms expanded 
with the purchase of neighbouring farms.

The Griffith economy was reported as strong 
and there was a resulting shortage of skilled 
labour. A number of interviewees said words to  
the effect, “if you can’t find a job in Griffith, you  
don’t want a job”. For example, there was a new  
solar farm paying $30–40 per hour for low/
semi-skilled labour. Skilled and semi-skilled 
work was available in work relating to water  
use infrastructure. A number of large employers  
in the region demanded a large number of  
workers for permanent low-skill jobs. These  
included Baiada that operated a large chicken  
processing plant and a few large wineries 
such as De Bortoli, Casella, McWilliams. 

Griffith has historically been known as 
a citrus growing area and its main crops 
in which harvesting labour was required 
included citrus, onions and cherries. 
However, many farms had diversified or 
moved completely away from citrus, due to 
recent periods of low citrus prices (although 
they were booming at the time of research) 
and the availability of mechanisation for 
other crops. There were abundant nut crops 
grown along with cotton, neither of which 
required much low-skill labour. Griffith also 
had a very large production of wine grapes 
for bulk wine, exported from the region 
in large bladders or tanks. Given the bulk 
nature of this production, picking of these 
grapes was mechanised. There remained 
demand for packing labour but this was 
minimised on the mechanised farms. The 
range of crops and the nature of citrus 
meant that the labour demand was relatively 
consistent across most of the year.

As the local economy was strong and because 
of the large employers demanding permanent 
low and semi-skilled labour, it seemed that 
there was little practically-available supply 
of low and semi-skilled labour amongst 
the local permanent population. However, 
this did not seem to have increased pay or 
conditions in low-skill jobs due in part to 
growers’ limited capacity to pay more and 
due to the continued supply of WHMs and 
vulnerable, undocumented workers including 
from the local Pacific Islander population.

There were two main threats to labour 
supply. First, geographical distance from 
Griffith city and its main suppliers of labour. 
That is, transport distance impacted reliability 
of labour when hostels limited the distance 
they would transport their guests to work 
and workers with vehicles were less reliable 
the further they were asked to drive for work. 

Second, the negative reputation of the region, 
along with some others in Australia such as  
Mildura and Bundaberg, threatened to reduce 
overall supply of labour to the region. For 
example, one WHM we interviewed stated, 
“Most of them [other WHMs] have at least one  
story to tell. I mean we backpackers — I think 
what comes up the most is cities like Bundaberg 
and Mildura, or cities like Griffith … These are 
all the places where backpackers say, ‘don’t go 
there, don’t go there’.”165 

Katherine, NT
A four-hour drive from Darwin city, 
Katherine’s remoteness meant that it was a 
less attractive destination for WHMs seeking 
to complete their 88 days. Growers in 
Katherine specialised in mangos and melons, 
both of which were seasonal fruit, with the 
peak season for each fruit between six weeks 
to three months long, beginning in October. 
For these fruits, farms had a very small 
core workforce during the year (ranging 
from three to 30) but inflated considerably 
(70–400) during the peak. Katherine growers 
reported neither a strong presence by non-
compliant labour hire intermediaries nor 
undocumented workers in the region, 

although they were aware of these in the 
greater Darwin horticulture region.

Most of the corporate farms and medium-
large growers in Katherine used the SWP 
to meet their labour needs. Although some 
were Approved Employers under the SWP, a 
significant number of others used an SWP-
approved labour hire company to access 
Seasonal Workers from the Pacific. Although 
growers reported some challenges using the 
SWP, most were extremely positive about 
the increased reliability, productivity and 
efficiency of employing SWP workers. 

Additionally, a small grower on a family 
farm we interviewed required five additional 
workers (supplementing the grower’s family) 
during the watermelon harvest. This grower 
engaged the labour hire company to source 
five workers from East Timor through the 
SWP. Although he said it ended up being at 
least $3 an hour dearer per worker, he felt 
“it’s a lot easier [using labour hire company] … 
you’ve got to pay for a bit of ease in business”166 
and he appreciated that the labour hire 
company recruited the workers, organised 
their transport to his farm and handled the 
administrative burden of using the SWP. 
Most Katherine growers reported a strong 
preference for SWP workers over WHMs.

Most growers relied on local workers where 
possible for the core, year-long workforce. As 
in the other case study locations, Katherine 
growers reported a high degree of frustration 
and disappointment with their past 
experiences of using government programs 
to access long-term, welfare dependent 
unemployed locals. 

STAKEHOLDER PERSPECTIVES: KATHERINE

“It’s much better now [with the SWP]. It’s more expensive with these guys but they 
know their job a lot better. With backpackers they come and go too fast and you’re 
always training people and it’s very inefficient and your product is not as good. You know 
you got that pool who know what they’re doing and you know, they become professional 
at harvesting melons and that’s what I need ... it’s very difficult to start with [the SWP] 
because these guys know nothing, you’ve got to train them.” 
Grower (Katherine)

“We used some backpackers last year but I don’t know that’s sustainable … we keep 
on saying it every year, “never again!” The Vanuatans are more productive, are more 
engaged, are better workers, they’re all round better workers.”   
Grower (Katherine)

“Without that [the SWP] we’re doomed. It’s that simple. We have this huge number of 
humans here in the Territory on permanent welfare, have been on permanent welfare 
since the day I come here and the only difference I see with them now is that they, when 
their booze is cut off [welfare support means that] they now wear better clothes but the 
children are having babies earlier than they used to. They’ve been of no contribution to 
society but a massive drain on society and there’s no way we can employ them on our 
farms — it’s just not possible.”  
Grower (Katherine)
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Lockyer Valley, QLD
The Lockyer Valley region in south-eastern 
Queensland is located between Toowoomba 
and Brisbane and encompasses several major 
townships including Gatton. The regional 
economy was centred around agriculture 
and horticulture particularly vegetable crops 
including beetroot, broccoli, cauliflowers, 
onions, pumpkins, green leaf vegetables, 
cabbages, beans, corn, potatoes and other root  
vegetables. Several of the largest local growers 
harvested a diverse range of crops enabling 
them to operate year round and others 
operated all months except during the winter. 

Temporary migrant workers provided 
the main supply of labour for low-skilled 
seasonal jobs in the region. Since the 
region was located close to Brisbane yet 
most growers were outside of the postcode 
restriction region for the WHM visa 
extension, they found it easy to recruit 
sufficient backpackers to address their 
seasonal labour needs. However, there was 
diversity in recruitment practices among 
local growers. While some growers relied 
primarily on WHMs for picking and packing 
work, others came to utilise the SWP more 
widely and in some cases had become large 
sponsors under the scheme.

All of the growers interviewed used locals 
for both lower-skilled and higher-skilled 
positions where possible. However, there 
was frustration at the lack of reliability 
particularly among local unemployed. Drug 
dependency and barriers created by the 

welfare system were seen as major problems 
in this respect, including the incentives that 
employment services providers had to place 
people in employment even when they were 
not suited for horticulture work. Some large 
growers also reported problems attracting 
and particularly retaining workers for higher-
skilled positions, which led them to invest 
more in training and skill development.

There were several examples of growers 
meeting their workforce needs in creative 
ways in order to alleviate their labour supply  
challenges. For instance, one grower employed  
young mothers and had flexible arrangements 
in place to allow them to work at hours that 
fitted around family commitments. Another 
grower had developed a Farm Ready Hub  
as an information source and certification 
scheme that provided workers with all 
necessary knowledge about their rights  
and responsibilities before they started 
working on farms. Another grower who 
has used the SWP program for many years 
established an exchange program between 
the local school and a sister school in the 
Solomon Islands where many of the workers 
came from to strengthen links between the 
two communities. 

There was collaboration between growers 
and their communities related to workforce 
attraction, retention and development 
strategies. Some of these related to the 
recruitment of permanent migrants, 
especially those on humanitarian visas. The 
region’s Queensland Agriculture Workforce 
Network (QAWN) office established a 

scheme that matched growers with former 
refugees with agriculture backgrounds for 
this purpose. However, there were reports 
that the government systems in place for 
providing welfare support to former refugees 
served as barriers to this happening more 
widely. For instance, some regulations 
discouraged former refugees from working 
and others did not give them the appropriate 
skills and capabilities to transition into 
horticulture work. QAWN also played an 
active role in linking different growers with 
each other and with education providers 
and community organisations. However, 
maintaining continuity of funding for these 
activities was an ongoing challenge.

Some growers perceived the practices 
of labour hire contractors in the region, 
especially in their recruitment of 
undocumented workers, as a major concern. 
Only one of the growers we interviewed 
used labour hire companies, while the 
others actively avoided them. Changes to 
visa arrangements were seen as one way of 
doing this, because of a view that current 
restrictions forced people who wanted to 
work in the industry underground. Another 
solution favoured by local growers was 
to criminalise underpayment, especially 
for repeat offenders. It was perceived that 
this would send a signal to non-compliant 
operators who took advantage of an uneven 
playing field where the penalties for non-
compliance were minimal to non-existent 
and which effectively penalised growers who 
did the right thing.
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Mildura and Robinvale, VIC
With an official population of 30,000 
people, Mildura is the largest urban center 
in the Sunraysia region, sitting alongside 
the Murray River on the border of Victoria 
and New South Wales. The town is a hub 
for the surrounding horticulture regions 
that produce a wide range of produce 
including grapes, citrus, almonds, dried 
fruit and carrots. Many growers increasingly 
export their produce, particularly the larger 
corporate farms that are located in the 
region. For example, Dried Fruits Australia 
shipped 40,000 tons of citrus in 2016 where 
there was no market five years previously.167  

While there are definite low periods, the 
diverse range of crops in the area and 
consistent demand for harvest and pruning 
labour means it is possible for workers to 
secure work for most of the year. Growth in 
the region is set to double in the next decade, 
with a projected demand for pickers, packers, 
irrigation technicians, machine operators and 
orchard hygienists. 

In terms of labour supply challenges, 
there has been a notable reduction in the 
prevalence of backpacker labour over the 
past five or 10 years. This could be partly 
due to reputational damage resulting from 
recent media coverage of underpayments 
and substandard accommodation in the 
surrounding areas. 

However, in terms of local workers there have  
been some innovative labour initiatives in 
the industry. Horticulture within the Mallee 
region broadly accounts for 10% of the 
workforce, however it only accounts for 5% 
of the region’s training activities. With youth 
unemployment relatively low at 4–7%, there 
have been concerted efforts to grow local 
opportunities in the region, spearheaded by 
the Victorian Skills Commission. 

Local collaborations have seen growers 
collectively sourcing workers; piloting a 
Certificate IV in agribusiness across several 
farms; and the piloting of 40 horticulture 
cadetships for school leavers or young people 
to undertake a Certificate III in production 

horticulture in August 2018.168 These 
initiatives are seen by many growers in the 
area to be essential to cater for the future 
needs of horticulture. 

Robinvale is ninety kilometres south of 
Mildura and is situated on the Murray 
River in the north-west of Victoria. The 
area is well regarded for the production of 
grapes, olives, carrots and almonds. While 
the official recorded population of the town 
was around 3,000, many in the area reported 
that the real population within the town 
area (particularly during peak periods) was 
around 10,000 residents. This disparity was 
reported as putting an enormous strain on 
local infrastructure (particularly housing) 
which constrained horticulture production. 

In addition to supplying domestic markets, 
there were high levels of export of locally 
harvested horticulture products. For example,  
within the past five years, the table grape 
industry has fed into new markets in China, 
Hong Kong, Japan and Korea. These new 
markets have given farmers more confidence 
to expand farming of almonds, table grapes, 
pistachios, carrots and salad vegetables. 

Many growers in the area reported that 
they tried to use local workers as much as 
possible. This was particularly the case where 
growers had some level of mechanisation. 
One large carrot producer in the area who 
utilised local workers felt that mechanisation 
favoured local workers but also reduced 
the numbers required.169 While there was 
significant evidence of non-compliant labour 
hire contractors, this grower made sure he 
communicated directly with his workers to 
ensure that they were being paid correctly. 

Although an eligible postcode for 
backpackers, use of WHMs in Robinvale was  
unDermined by a lack of adequate hostel  
accommodation in the town. One local health  
worker suggested that the farm workforce 
was predominately undocumented, and/or 
temporary workers from Malaysia, Vietnam, 
Philippines, Pacific Islanders on SWP visas, 
or backpackers in peak season. Some have 
suggested that there were approximately 
3-4,000 Malaysians in Robinvale alone and 
there were obvious indicators of diversity 
with three Asian (…) Australian supermarket 
in the township..170 

Mundubbera and Gayndah, QLD
Located 390 km north of Brisbane, 
Mundubbera and Gayndah are small 
(combined populations around 4,000) and 
attractive country towns within reach of 
Bundaberg. The main crops grown in the 
area include citrus, grapes, mangoes and  

STAKEHOLDER PERSPECTIVES – MILDURA 

“Kids need to realise the opportunities. It’s not a hay seed farm anymore, there’s a lot of 
technology and a lot of science in farming. You need people on the ground to bring the 
customer to the farm, paddock to plate marketing now, and they need to know about the 
product, because they’re marketing paddock to plate, not just marketing that crop. Where 
was crop, or where was it built that’s what everyone wants to know these days —  know 
what they’re eating and where it is from.” 
Grower (Mildura)

“We can say it all day long, we need workers, and the government can say, well get off your 
arse and go and get them. We can advertise, it doesn’t work. Farmers have a business to 
run, and part of our business project is to attract workers, maintain workers, engage with 
workers. So, two days of the year, we shut down, cut wood or plant some trees. These sort 
of things we’re trying to attract and hold on the staff.” 
Grower (Mildura)

STAKEHOLDER PERSPECTIVES – ROBINVALE  

“If the growers start to do the right thing, and they start to fall behind the ones that are 
doing the wrong thing ... they’ve got to start shutting down or selling out and then the 
ones that are doing the wrong thing will start all over again. So, you’ve got this endless 
cycle. It will continuously do a spiral, back and forth, back and forth … growers have to 
hire cheap labour in order to get the fruit off, otherwise they’ll rot on the trees and then 
you get your bugs and your rot and what not. So, the vicious cycle starts again.” 
Grower (Mildura)

“I use a labour contractor for my table grapes, because I couldn’t find individuals that 
would form a team. I don’t know of a table grape grower that would employ all their own 
employees. I don’t know that you could. And that’s me coming from a position where I 
can. It’s just too hard. You just can’t get people to do it. I mean I’m on Facebook, I’m a 
member of a couple of backpacker sites, and you’ve only got to read what they put on 
there to see that there’s just no hope of getting them to come and do fruit in general, 
actually, whether it be Queensland, South Australia, New South Wales. The work is hard 
and the underpayment. I have no doubt within the industry I think there’s a fair bit of 
work being done both at the local Victorian government, and federally, to stamp it out. 
I think that will be a good thing. The sooner we can start making sure people are looked 
after, they’ll return.”  
Grower (Robinvale)

167  Victorian Skills Commissioner, Regional Skills Demand Profile: The Mallee (Victorian Government, 2017) 31.
168  Ibid 34; Sunraysia Daily, 28 June 2018. 
169  Grower (Robinvale).
170  Researcher observation (Robinvale); Evidence to Joint Standing Committee on Foreign Affairs, Defence and Trade, House of Representatives, Mildura, 30 October 2017, 

14–15.
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vegetables and the peak season is between 
May and August. While the region around 
Bundaberg faced high youth unemployment, 
the impact of this was not as apparent in these  
smaller surrounding towns. Particularly, 
citrus growers in the area relied heavily on 
SWP with one citrus farm participating in 
the SWP Pilot Scheme over an 18-month 
period between 2010 and 2012. 

The efforts of the towns to ensure labour 
standards were met in the horticulture 
industry seemed to be mostly successful, 
if not tenuous. There was evidence of 
non-compliant behaviours by both local 
growers and labour hire operators, however 
these breaches were well known and were 
seemingly uncommon. However, the research 
suggested that the success in maintaining 
labour standards was due to the efforts of 
several key individuals, and for this reason 
needed further attention in the long term. 

There was a very diverse population and a 
relatively high degree of collaboration in the 
region to manage this diversity. Mundubbera 
had a very active local government, with the 
North Burnett Deputy Mayor spearheading 
a Social Cohesion Committee, funded 
initially by the Department of Immigration, 
to address the reputational damage the 
region had suffered from the exploitation of 
farm workers and to harmonise community 
diversity as a result of their engagement with 
the SWP. Committee members included 
Rotary, local growers, local caravan park 
operators, local business people (including 
labour hire contractors), church and health 
centre representatives.

The prevalence and success of the SWP took 
the pressure off growers sourcing labour and 
the program appeared to be working very 
well, particularly in the citrus industry. 

Local growers and accommodation providers 
attested to a significant drop in WHMs 
visiting the area to work in recent years as a 
result of reports of exploitation of WHMs. As 
one grower noted, “I think there was an Aussie 
dollar change … that got me thinking that this 
might be a permanent situation, what if they 
decide they’re not going to come anymore?”

There was a concern that this would result 
in labour supply challenges during the peak 
harvest periods. Growers in the area voiced 
frustration that the WHM visa did not suit 
their overall needs, but it was important 
during the peak periods. 

Growers in Mundubbera were taking 
measures to redress the reputational damage 
of the past in the hope to prevent volatility of 
labour supply. 

Orange, NSW
A three-hour drive from Sydney, Orange is 
the closest growing region to Sydney which 
was an eligible postcode for the WHM visa 
extension and was thus a highly attractive 
destination for WHMs. There is a limited 

local workforce in Orange, which has a 
low unemployment rate of 4.5%. There 
were 20 farms in Orange that specialised 
in cherries which cumulatively required a 
workforce during the peak harvest period of 
1,500 to 2,000 workers. The other 20 farms 
grew apples which cumulatively required a 
harvest workforce of 300 to 350 workers. The 
picking season for cherries was short and 
intense, usually lasting six weeks beginning 
in late November.

There appeared to be a high degree of 
collaboration between Orange growers 
around sourcing workers. This meant that 
growers who needed workers would often 
call other growers to see if they had a surplus 
of labour. Growers were also prepared to 
confront other growers in the area who were 
not engaging workers in compliance with 
labour standards. 

Despite the efforts of Orange’s growers to 
ensure compliance with labour standards, 
the cherry growers we interviewed expressed 
concerns around labour hire intermediaries 
who would arrive in Orange for the height 
of the season when the harvest workforce 
increased to about 2,000 workers. At this 
time each year, growers said it was almost 
impossible to verify that workers were 
receiving the proper wage or that workers 
were legally allowed to work in Australia 
because of the significant pressures at harvest 
time to pick the crop within a very short period. 

Orange growers were heavily reliant on 
WHMs and, unlike growers in the other 
case study locations, did not express any of 
the reservations around WHMs having poor 
productivity and reliability. They were highly 
supportive of the WHM visa extension as 

enabling them to meet their labour needs. 
Orange’s growers did not report a labour 
supply challenge because of the ready 
supply of WHMs and said that where 
cherries had not been harvested, this was 
not because of insufficient labour supply 
but rather depressed markets which made it 
unviable to harvest the product.

Stanthorpe, QLD
Stanthorpe is a town of about 5,500 
population in south-eastern Queensland in 
a region known as the Granite Belt, within 
the Southern Downs Regional Council 
area. It is located 218 km south-west of the 
nearest major city, Brisbane. The region 
grows a diverse range of produce including 
apples, wine grapes, stone fruit, strawberries, 
tomatoes, capsicum, broccoli and leaf 
vegetables. Farms in the region ranged in 
size but a number of growers interviewed 
reported that it was increasingly difficult to 
maintain a small farm and that there were 
not many left in the region. Small farms had 
been bought by neighbouring farms over the 
years to maintain viability. The region had 
farms that supplied direct to Woolworths, 
export and to the general market.

The farms around Stanthorpe demanded 
seasonal labour to perform jobs such as picking 
and packing produce. The main demand for 
labour came during the peak harvest time 
from November to March and a smaller 
number of workers was required at other 
times. The region was an approved location 
for the WHM visa extension and the growers 
relied heavily on temporary migrant workers.

Overall, the region seemed to have done 
quite well with labour supply for low-skill, 

STAKEHOLDER PERSPECTIVES: 
MUNDUBBERA

“The Pacific Islanders working direct 
for the farmer are more satisfied than 
the ones working for the contractor. 
The ones working for the contractor 
won’t speak up. These guys are very 
forthcoming, talking about their jobs 
and don’t feel threatened about losing 
their jobs as much as the contractor 
guys feel.”   
Grower (Mundubbera)

“The WHMs are here for a holiday. 
It’s a holidaying visa. They’re not here 
to work for six months, and that’s a 
problem with the backpacker visa, is it’s 
not really what the intention of it was. 
There are some people who use it as a 
working visa and there are other people 
who use it as a holiday visa. So, it’s not 
really purpose-built for what we want.”  
Grower (Mundubbera)

STAKEHOLDER PERSPECTIVES: ORANGE

“The 88 days works to our advantage 
because it takes them out of the cities. 
Most of the backpackers would love to 
stay in the cities – especially Asians they 
would love to stay in the city. They don’t 
want to come out doing rural work. So if 
they get rid of that [the 88 days] I think 
we’re going to lose a lot of pickers.”    
Grower (Orange)

“They should be opening up other 
countries [to the 417 visa] so that we get 
the inflow. It doesn’t matter what the 
Union will tell you, they’re not taking 
no locals’ jobs. That’s the main point. 
The government holds back because 
they think they’re taking Australian 
jobs – no they’re not, we don’t turn 
any Australians away from our gate or 
anybody else. It’s just without them 
[WHMs] the industry is really running 
a tightrope.”      
Grower (Orange)
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seasonal jobs, relying mainly on WHMs. 
With the presence of the harvest recruitment 
office, accommodation providers and other 
sources of Seasonal Workers, labour supply 
appeared to be well managed. Additionally, 
the geographical location of Stanthorpe 
meant that it was a manageable drive of 
under three hours from Brisbane so, while 
the area was not popular tourist destination 
like Bundaberg, for example, it was 
considered close enough the nearest urban 
centre to be a popular choice for WHMs 
seeking to do their 88 days work.

However, at the time of the research 
there was fear amongst some growers and 
community stakeholders about future labour 
supply. This fear arose from concerns that 
two things in particular would damage the 
region’s reputation and scare away future 
WHMs: first, the impending introduction 
of the ‘backpacker tax’, which at the time 
of the interviews, was proposed at a rate of 
32.5%; and second, underpayment and other 
mistreatment of WHMs by some employers.

Wanneroo, WA
The Wanneroo production area is 
characterised by a high number of small 
properties, many leased, primarily to Vietnamese 
growers of annual crops such as vegetables and  
strawberries. Although workers were needed 
all year round, the main crop of strawberries 
required a significant pool of labour in 
September and October. Wanneroo was not 
an eligible regional postcode for the purposes 
of the WHM visa extension. Consequently, 
despite being close to metropolitan Perth, 
Wanneroo growers reported substantial 
challenges in meeting their labour needs and 
heavily relied on intermediaries to access 

workers. Many of the labour hire firms in 
Wanneroo either supplied undocumented 
workers or were reportedly not legally 
compliant in how they paid workers.

The Wanneroo focus groups revealed a high 
degree of co-ethnic employment. We were 
told that most contractors were Malaysian and  
supplied Malaysian workers. Vietnamese growers  
in Wanneroo expressed feeling powerless to 
ask to see payslips or require compliance as 
they felt the contractors would then penalise 
them in the future by sending them fewer or 
poorer quality workers. Growers reported 
feeling that they had no alternative to non-
compliant labour hire intermediaries as 
otherwise they would not be able to source  
enough workers. Wanneroo growers 
estimated that undocumented workers 
comprised a high proportion of the local  
horticulture workforce, with some growers  
estimating between 50–70% of all workers. 

In Wanneroo, many growers indicated 
that their biggest challenge was dealing 
with the constant churn of migrant 
workers. Despite not being an eligible 
regional postcode for the purpose of the 
WHM visa extension, many growers 
referred to the tendency of backpackers to 
leave their employment after a period of 
three months. This could be because some 
growers at the Wanneroo focus group were 
from neighbouring regions eligible for the 
WHM visa extension. One Wanneroo grower 
reported “usually the labour hire worker has 
only a three-month visa and three months is just 
enough to train them to be able to do something 
and then once the visa is expired, they have to go, 
that is the problem”.171 

Another grower claimed, “We have the same 
problem — it takes about three months to train 

the worker … up to the level that you want but 
after three months either they just quit or their 
visa is expired, so three months is the time we 
accept to lose money with low quality work”.172 
These comments reflected a wider attitude of 
growers from the other case study locations 
(other than Orange where the cherries 
harvest is generally only six weeks) as to the 
efficiency and productivity challenges of a 
constantly rotating backpacker workforce.

Virginia, SA
Virginia is a regional town close to 
metropolitan Adelaide with most growers 
requiring labour on an annual basis to work  
on a variety of vegetable crops such as carrots,  
potatoes and tomatoes, although there are 
inflated labour needs at harvest time. 

Despite being an eligible postcode for the  
WHM visa extension, most growers we  
interviewed relied heavily on a local population 
of recently arrived permanent migrants 
from developing countries. The absence of 
an intermediary role by accommodation 
providers can be attributed to the permanent 
residency status of the workforce with no 
need for temporary accommodation. 

The case study in Virginia also revealed 
much less reliance on intermediaries than 
in the other case studies. In this location, an 
ABC Four Corners television investigation 
exposing non-compliant labour hire use in  
Virginia in 2015 had a unique impact on 
growers’ decision-making regarding labour  
hire use, turning instead to direct employment 
or well-established labour hire firms.173 

The northern suburbs of Adelaide where 
most of Virginia’s horticulture labour force 
live have an unemployment rate of 8.7%, the 
highest rate of any region in the state. Youth 
unemployment in the region is also the 
highest in the State at 17.8%.174 The region 
is associated with low incomes, low levels 
of education and jobs in relatively unskilled 
occupations. 

Growers in the Virginia region indicated 
that their workforce was constituted mainly 
of recently arrived permanent migrants 
to Australia from developing countries, in 
particular, from India, Nepal, Sri Lanka, 
Pakistan, the Middle East, Syria and 
Afghanistan. These communities were a 
mixture of refugees, and migrants who 
arrived on skilled migration visas but were 
not able to find employment in the area of 
their skills. 

Growers reported that these recent migrant 
communities constituted a relatively stable 
workforce in the industry. There were very 
few WHMs and Pacific Seasonal Workers, 

STAKEHOLDER PERSPECTIVES: WANNEROO

“There’s no control … If you talk nice to them [the contractor] they give you enough, 
if you don’t … treat them nice, you ask for 30, they give you 20 or 15.”   
Grower (Wanneroo)

“Well that’s why we’re using labour hire —they’re just everywhere and they come 
straight to the farm door — because it’s so hard to get them yourself. So a guy comes 
down and says, ‘I’ve got 40 people’ — and you need them.”   
Grower (Wanneroo)

“They [WHMs] can’t do the job properly, they don’t want, you know — and the other 
thing is they’re here on a working holiday, we’re here to run a business and they’re here 
to have fun and work and make some money. So that doesn’t give you the best person 
that’s necessarily motivated to, you know, if it’s 35 degrees to come to work and we’ve 
had issues in that in the past where, you know, a quarter of the staff don’t come to 
work because it’s too hot.”    
Grower (Wanneroo)

171  Grower, Vietnamese growers focus group (Wanneroo).
172  Grower, Vietnamese growers focus group (Wanneroo).
173  ABC, above n 6.
174  WorkReady, South Australian Labour Force Indicators (29 November 2016) <http://www.skills.sa.gov.au/workforce-information/labour-market>.
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although one of the larger firms reported 
hiring 25 SWP workers from Vanuatu via a 
labour hire firm. 

Growers and other stakeholders indicated 
that there were few locals from European 
backgrounds doing low-skilled work in 
the industry. Greeks and Italians largely 
populated the industry from the 1950s, but 
there were few from the third generation of 
these communities working in low-skilled 
work in the industry today. There were also 
few workers originally from the United 
Kingdom and Ireland. 

Although there was a high level of 
unemployment among long-term 
residents of the region, they did not 
transition into low-skilled work in the 
industry. A training provider indicated that 
there had been a range of training programs 
aimed at the long-term unemployed but 
that the success rate of these programs was 
low. Growers testified to trying to employ 
long-term unemployed through training 
programs, but claimed that these workers 
were either not prepared to do the hard 
work required in horticulture, or found the 
work too demanding. One grower stated 
that “arrangements might be made for 60–70 
workers. 40 turn up. 20 get through screening. 18  
accept a job. Nine are still there after six months”. 

An ongoing challenge for growers was to 
keep the permanent workforce occupied 
during slow periods and to find workers at 
short notice for short periods of work during 
peak periods. The larger local businesses had 
their own human resources teams to manage 
their workers, whereas medium-sized and 
smaller businesses did not appear to have 
these resources or capabilities. 

Conclusion
There is no single picture of labour supply 
challenges across the Australian horticulture 
industry. The National Survey of Vegetable 
Growers identified that many growers had 
a longer need for labour than is typically 
considered seasonal (60% of growers 
required workers for more than six months 
a year) and a significant minority had been 
unable to find the pickers, packers or graders 
they needed in the last five years (40% of 
growers surveyed). However, the regional 
case studies revealed a much more nuanced 
picture of how these labour supply challenges 
played out across Australia. 

Assessing the extent of the labour supply 
challenges across the 13 case study  
locations is difficult. 

The case studies exposed that in some  
regions there was an oversupply of workers, 
whereas in others there was a high degree of 
labour supply insecurity. Additionally, within 
regions there was evidence of intra-regional 
differences in supply challenges depending 
on the proximity of farms to regional 
population centres.

The regions that had access to a steady 
supply of WHMs, a permanent local 
workforce of recently settled migrants or 
the SWP appeared to have the most secure 
labour supply. These regions were generally 
characterised by fewer undocumented 
workers organised through non-compliant 
labour hire contractors. These regions also 
tended to be more active in developing 
innovative labour practices and formal 
and informal networks to encourage 
collaboration amongst key regional actors 
such as growers, accommodation providers, 
community groups and the local council. 
These issues are further elaborated in 
Chapter 8.

STAKEHOLDER PERSPECTIVES: VIRGINIA

“[One] of the things we see at the moment … the labour breakdown of north Adelaide 
plains is that we don’t see Anglo Saxons wanting to work because they are generally 
lazy. They don’t like the labour intensive dirty work that is mundane and repetitive.”    
Industry association official (Virginia)

“I know it sounds like discrimination but it is quite true. The migrant workers really 
want the work whereas the locals they have probably developed a bit of a non-working 
culture and why would they want to change that?”   
Training provider (Virginia)

“Is the wage rate enough? Yes, it is higher than the dole and the dole is high enough 
to live on right. We are paying a lot more than that and for people who do the hours, 
people working for us are earning $60–$70 grand a year. That is plenty. Now we have 
to remember that these jobs are no skills, no training. Super, super basic jobs. They 
wouldn’t get a job elsewhere these people.”    
Grower (Virginia)
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Introduction

As an important stakeholder in farming communities, the local workforce 
should be given the first opportunity to work in horticulture where feasible.

While the seasonal, remote and arduous 
nature of horticulture work means that it 
is not always possible to give local workers 
priority, perceptions of locals being 
overlooked for work opportunities have the 
potential to cause reputational damage to 
the industry, particularly at a time when 
negative public attitudes to immigration and 
to business appears to be rising.

This Chapter examines the steps that 
growers are taking to attract and retain local 
workers in the horticulture industry. ‘Local 
workers’ is a broad category that includes the 
following groups of people:

• Younger workers, including recent school 
leavers, who live in the towns and regions 
situated nearby to farms

• Long-term unemployed people who  
are residents of the towns and regions 
situated nearby to farms and who receive 
welfare support

• Recent migrants with permanent residency 
status, including those on humanitarian 
visas, who live in the towns and regions 
situated nearby to farms

• ‘Permanent itinerants’ and retirees or 
‘grey nomads’ who move from location to 
location in response to seasonal demand.

This Chapter aims to identify the opportunities 
for and barriers to employment and careers 
for local workers, the pathways that exist 
between different types of horticulture work 
including between lower-skilled and higher-
skilled positions, the effectiveness of training 
and welfare policies, and the potential for 
automation as a permanent way of solving 
labour supply challenges.

It is difficult to quantify how many local 
resident workers are employed in the 
horticulture industry. The National Survey 
of Vegetable Growers found that between 
2011 and 2016, 84% of growers at some 
stage used local workers (mostly from their 
local region) and 78% had used temporary 
migrant workers. Only 21% of growers 

used local workers exclusively and this was 
most common among ‘micro’ businesses 
employing fewer than five people. Larger 
businesses with greater labour needs were 
more likely to use both local workers and 
temporary migrant workers. However, this 
does not account for the extent of reliance 
on a local workforce. 

Our research indicates that temporary migrants 
perform much of the seasonal lower-skilled 
jobs, such as picking and packing, which 
make up the majority of jobs in horticulture. 
However, on many farms, local workers 
account for a large share of the permanent 
higher-skilled and managerial workforce.

Findings
1. The Australian industry is not alone 
in experiencing a decline in local labour 
engaging in horticulture work, particularly 
seasonal work, with many other developed 
economies experiencing similar challenges 
and turning to temporary migrants to 
address these shortfalls.

2. Some growers and industry associations 
have gone to extensive efforts to recruit 
local workers but received very little 
interest. At the same time, growers tend 
to attribute the personal characteristics of 
locals, such as their perceived unreliability 
and unproductivity, as the reasons why 
relatively few are employed in horticulture. 
However, low wages, poor working 
conditions and an increasing preference for 
living and working in metropolitan centres 
are also among the reasons for falling 
numbers of local workers.

3. There is extensive research that ‘high 
road’ management strategies focused 
on improving job quality and fostering a 
highly committed workforce, including 
through direct employment, are likely 
to sustainably alleviate labour supply 
challenges. However, relatively few growers 
appear to have implemented strategies aimed 
at engendering long-term commitment of 

their workers, with ‘low road’ management 
strategies dominating the industry.

4. The relatively low rates of locals employed 
in horticulture, including in regions 
with high unemployment, indicate that 
government programs aimed at assisting 
growers to recruit youth unemployed, 
including disincentives for work created 
through welfare assistance, are deficient 
and in need of reform.

5. While labour supply challenges are 
most acute for lower-skilled job roles, 
some growers also experience difficulties 
recruiting workers for higher-skilled 
positions. Local workers still make up a 
large share of these higher-skilled jobs, 
particularly where growers are prepared 
to invest in workers’ skills to allow them to 
establish a career path between lower-skilled 
and higher-skilled jobs.

6. The absence of a responsive and 
coordinated system of structured 
vocational training hurts both growers 
and the workforce. Industry associations and  
local and state governments should strengthen  
engagement between local schools, vocational  
training colleges (particularly TAFEs) and 
growers in order to expose students to the 
work and career opportunities available in 
horticulture and allow growers to identify 
potential candidates more easily.

7. Automation of harvesting and 
production processes could potentially 
provide a permanent and socially-
sustainable solution to labour supply 
challenges in horticulture by reducing 
the need for labour-intensive lower-
skilled jobs while also helping to create 
new higher-skilled jobs. To improve the 
international competitiveness of Australian 
horticulture, industry and government 
should increase investment in research 
and development for new technology and 
coordinate grower adoption to minimise the 
adverse impacts on smaller businesses.

CHAPTER SEVEN 
DEVELOPING A LOCAL 
HORTICULTURE WORKFORCE 
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Historical and international context
For much of the 20th century, local workers 
composed a relatively large share of the 
horticulture workforce. Historical accounts 
depict working-class families combining 
their annual holiday with fruit and vegetable 
harvesting in a regional location and semi-
skilled rural workers who would gravitate to 
higher paid harvesting work on a seasonal 
basis.175 This approach saw local workers 
maintain connections with the same growers 
year after year. Itinerant harvesters who 
moved across the country depending on the 
season were also more common. 

A 2003 analysis of the composition of the 
horticulture workforce found that close to 
half the workforce were local workers who 
were permanent itinerants and another 
15–25% were grey nomads.176 By contrast, 
a 2006 Senate inquiry found that local 
workers, consisting of grey nomads and 
permanent itinerants, made up a little over 
one-third of the workforce, with temporary 
migrants accounting for the majority.177 
According to one study, low wages, poor 
working conditions and an increasing 
preference for living and working in 
metropolitan centres are among the 
reasons for falling numbers of local 
workers.178 Another likely factor relates 
to the expansion of the industry. With the 
increase in horticulture production in the 
recent decades particularly resulting from 
growing demand from export markets, the 
small populations of horticulture towns 
and regions have not been able to supply 
the necessary labour in the context of 
this increased demand. The perspective 
of industry stakeholders on the factors 
contributing to this decline to the local 
workforce are presented and analysed below.

International evidence suggests that 
the Australian industry is not alone 
in experiencing a decline in resident 
labour engaging in horticulture work, 
particularly seasonal work. Studies of 
the horticulture industry in Germany, 
the United States, the United Kingdom, 
Canada, Sweden, Italy, Greece and Spain 
have documented the declining presence of 
local workers and growers’ increased reliance 
on temporary migrant workers to meet their 

labour needs. In all these studies, low quality 
employment and poor human resource 
management practices are identified as key 
contributing factors to this scenario, which 
implies that efforts by employers to improve 
the quality of work and management 
practices would help them to attract more 
local workers. However, some of these 
international studies identify that supply 
chain pressures, particularly through the 
commercial demands of food retailers, limits 
the ability of growers to achieve this.179  

One of the few exceptions comes from Kenya 
where rather than relying on temporary 
migrants, growers in the horticulture and 
floriculture industries have addressed their  
labour needs by adopting strategies aimed at  
attracting and retaining their local workforce.180

Skills and capabilities of the 
horticulture workforce
The skills and capabilities of the different 
job roles in horticulture are varied. In most 
farms, jobs can typically be distinguished 
between those that are lower-skilled and 
those that are higher-skilled. The lower-

skilled jobs are generally those that do not 
require formal qualifications or certifications, 
such as packing and packing, which are 
usually performed on a seasonal basis. They 
would generally be paid at Level 1 (the 
lowest level) under the Horticulture Award, 
with induction training the only training 
required to perform the job. Several growers 
we interviewed emphasised that even though 
workers do not need to be qualified to 
perform these jobs, they are not unskilled. 

The higher-skilled jobs in the industry 
generally do require formal qualifications or 
significant experience, are more technical or 
managerial in their orientation, are typically 
year-round, and some may require university 
or advanced vocational training. Workers in 
these roles generally have a greater degree 
of ownership and control over their work, in 
contrast to those in lower-skilled jobs who 
are largely expected to work under the direct 
control and instruction of their supervisors. 

Examples of higher-skilled jobs include 
accountants, engineers, agronomists, 
maintenance technicians, farm managers, 
irrigation specialists, diesel mechanics, 
fertiliser and spray technicians. Some 

175  Jayde Hanson and Martin Bell, ‘Harvest Trails in Australia: Patterns of Seasonal Migration in the Fruit and Vegetable Industry’ (2007) 23 Journal of Rural Studies 101; 
Peter Mares, ‘Seasonal Migrant Labour: A Boon for Australian Country Towns?’ (Paper presented at 2nd Future of Australia’s Country Towns Conference, Bendigo, 
11–13 July 2005). 

176  Hanson and Bell, above n 175.
177 Senate Standing Committee on Employment, Workplace Relations and Education, above n 138, 21.
178 Graeme Hugo, ‘International Migration and Agricultural Labour in Australia’ (Paper presented at Changing Face Workshop, California, 16–18 January 2001).
179  See, eg, Philip Martin, Importing Poverty? Immigration and the Changing Face of Rural America (Yale University Press, 2009); Ben Rogaly, ‘Intensification of Workplace 

Regimes in British Horticulture: The Role of Migrant Workers’ (2008) 14 Population, Space and Place 497; Kerry Preibisch, ‘Pick-Your-Own Labor: Migrant Workers 
and Flexibility in Canadian Agriculture’ (2010) 44 International Migration Review 404; Majella Kilkey and Domenica Urzi, ‘Social Reproduction in Sicily’s Agricultural 
Sector: Migration Status and Context of Reception’ (2017) 43 Journal of Ethnic and Migration Studies 2573; Susan E Mannon et al, ‘Keeping Them in their Place: 
Migrant Women Workers in Spain’s Strawberry Industry’ (2012) 19 International Journal of the Sociology of Agriculture and Food 83; Migration Advisory Committee, 
Migrant Seasonal Workers: The Impact on the Horticulture and Food Processing Sectors of Closing the Seasonal Agricultural Workers Scheme and the Sectors Based Scheme (Report, 
May 2013) ch 4.

180  Lone Riisgaard and Peter Gibbon, ‘Labour Management on Contemporary Kenyan Cut Flower Farms: Foundations of an Industrial–Civic Compromise’ (2014) 14 
Journal of Agrarian Change 260.

‘INDUSTRIAL-CIVIC’ STRATEGIES FOR IMPROVING WORKFORCE RETENTION  
AND PRODUCTIVITY IN KENYAN HORTICULTURE 
Horticulture need not necessarily rely 
upon temporary migrant labour to meet 
its workforce needs. A study by Lone 
Riisgaard and Peter Gibbon highlights 
how growers in Kenya have developed 
an ‘industrial-civic strategy’ focused 
primarily upon retention and workforce 
development. The key elements of this 
strategy are:

• Secure employment through permanent 
contracts 

• Stable working hours including 
restrictions on overtime

• Freedom of workers to join unions

• Wages negotiated through collective 
bargaining between employers and workers’  
representatives at the national level

• Compliance with strong workplace 
health and safety standards

• Provision of maternity leave and 
encouragement of women with caring 
responsibilities into horticulture work

• Job redesign including individual 
responsibility and discretion over tasks

• Rule-based payment systems 

• Flat forms of supervision.

According to Riisgaard and Gibbon 
this strategy has resulted in long-term 
workforce retention and the cultivation of 
workers’ skills and knowledge, which has 
improved productivity and reduced the 
need for constant recruitment.
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growers also employ farmhands with 
intermediate skills such as licenses to operate 
or drive machinery on a year-round basis, 
who would generally be paid at Level 3 or 
above under the Horticulture Award. 

Most operations seem to require more 
workers for lower-skilled jobs than higher-
skilled jobs. For instance, one grower we 
interviewed operates on the basis of a “20/80 
rule”, with roughly 20 per cent of their 
workforce consisting of higher-skilled jobs 
and the remaining 80 per cent of workers 
performing lower-skilled jobs.

There were other characteristics that 
growers deemed essential aside from 
qualifications necessary for their jobs, 
even for those classified as lower-skilled. 
The factors cited by growers include: 
reliability in terms of turning up on time 
and working as instructed by supervisors, 
the right ‘attitude’ and work ethic, the 
willingness to work in different types of 
weather, flexibility in terms of the number 
of working hours and the times they are 
required to work. 

However, other stakeholders, such as 
trade union officials, questioned whether 

employers’ expectations that workers should 
have these characteristics was reasonable, as 
it essentially meant a willingness to work in 
difficult conditions with minimal discretion 
and without complaint; in other words a 
group of workers over which employers 
could exert control.

Employment and human resource 
management practices
The limited discretion of horticulture 
workers, especially those in lower-skilled 
jobs, in how they perform their work 
essentially reflects a control-oriented 
managerial strategy prevalent throughout 
the industry. Growers appeared to be 
less prepared to implement ‘high road’ 
strategies aimed at engendering the 
commitment of their workers. 

For instance, the following view from a 
manager of a large operation appeared to be 
the exception rather than the norm: “We’re 
looking for long term commitment.  We’re not 
looking for people who just want a job for one or 
two years. We’re looking for people who are going 
to … take ownership over their role and their 
outcomes”.181  

Conversely, there is a tendency within the 
industry to outsource the management of 
workers to labour hire contractors. This 
exemplifies a dominant ‘low road’ approach 
to the management of labour, which while 
potentially cheaper in the immediate term 
can produce unanticipated risks, costs and 
inefficiencies in the long-run, as the quotes 
below indicate.

While growers have expertise in producing 
fresh fruit and vegetables, they do not 
ordinarily possess the human resource 
management expertise and capability. 
However, the adoption of more 
commitment-oriented human resource 
management practices is likely to help their 
ability to attract and retain workers more 
effectively. A wide body of research in 
other industries has found that firms with 
‘high road’ human resource management 
strategies focused on improving job 
quality and fostering a highly committed 
workforce are less likely to experience 
recruitment problems.182  

A study by Nettle of the Australian 
agriculture industry identified various 
practices to help employers achieve these 

STAKEHOLDER PERSPECTIVES ON THE DECLINING  
LOCAL WORKFORCE 

“We have been orcharding since 1986. To tell you the truth, we had 
never used any backpackers ‘til the year 2000. We always had enough 
travelling people around the countryside. But since 2000, they have 
either got too old or they have died. If we did need anybody, we 
used to go to the unemployment service, when it was run by the 
government, and we used to get people. But now we cannot get 
any. We desperately need the backpackers, because, out of about 40 
people during our cherry harvest, which only goes for a maximum of 
five weeks — that is maximum — we employ four Australian citizens. 
Nobody else wants to come and pick cherries.”  
Grower (NSW)

“In the 1990s … the employment opportunities and the salaries 
[became] better in the city so lots of people moved towards the 
cities and worked there because you were going to get better take 
home pay, probably for want of a better word a few more luxuries in 
civilisation that you didn’t have in regional areas which is a bit sad 
because regional areas have got some great pluses for your family.”  
Union official (NSW)

“For a number of years, we relied on grey nomads but although they 
were reliable, the productivity wasn’t great.  And we were starting to 
supplement that with backpackers doing some of the harder manual 
labour in the field and we just found that from them, their work ethic 
was great. A lot of them have university degrees … The issue that 
we had, young Australian workers, they were coming, largely those 
people were coming to us off unemployment programs and that sort 
of thing. It just wasn’t the same attitude to work.”  
Grower (QLD)

STAKEHOLDER PERSPECTIVES ON THE SKILLS AND CAPABILITIES 
FOR HORTICULTURE WORK  

“Picking and packing are definitely skills. The picking is a physical 
skill. You’re out in the field, you’re bent over all day, pushing a fairly 
heavy trolley along, and you have to locate and pick all the fruit, 
without bruising any, because it’s very delicate. So we’ve got some 
people that I would say are incredibly skilled at that, and do it very 
quickly, and very well. Given that there’s a huge range of results out 
of a range of workers doing that same job, in my eyes, the good ones 
are skilled. Packing [workers] are basically putting together a small 
jigsaw puzzle every time they pack a punnet. They’ve got to grade the 
shapes and sizes, and then fit them in so that they present nicely, that 
the weight is correct, that the fruit doesn’t squash against each other, 
and that you can sort of close the lid without any fruit overhanging, 
or whatever. So there’s no tertiary skill, but you certainly do need to 
have nimble fingers, and a willingness to try hard, and do well, and 
improve the skills and methods … It’s not just something you can 
throw anybody in, and they can do it. You do need the right sort of 
person to fit the job.”  
Grower (WA)

“There’s three things [capabilities and characteristics that workers] 
need. One is reliability, the second one is reliability and the third 
one is reliability … The reason why [growers] don’t like Australian 
workers, because they are overwhelmingly unreliable.”  
Harvest Labour Services official (SA)

“[Employers] won’t have ‘lazy’ people. [But their] perception of lazy 
is: ‘head down, bum up eight hours of the day.  Just keep your back 
bent and keep picking and keep working, don’t stop’.  If they see you 
stop, you usually get a little mark against your name and then you’re 
probably let go.  And it’s so easy to let people go.  And it’s as easy as 
this: ‘I don’t need you tomorrow.’”  
Union official (QLD)

181  Grower (SA).
182  Uschi Backes-Gellner and Simone N Tuor, ‘Avoiding Labor Shortages by Employer Signaling: On the Importance of Good Work Climate and Labor Relations’ (2010) 

63 Industrial and Labor Relations Review 271; Andrés J Marchante, Bienvenido Ortega and Ricardo Pagán, ‘Determinants of Skills Shortages and Hard-to-Fill Vacancies in 
the Hospitality Sector’ (2006) 27 Tourism Management 791. 
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outcomes, including paying employees above 
the award, providing non-monetary benefits, 
offering flexible work hours and rostered 
time off, employing them directly rather 
than through contractors, providing training 
and career development opportunities, 
using employee engagement strategies 
and recognition of good performance. 
According to Nettle, “the quality of jobs and 
the availability of real careers in agriculture 
[are] essential for building a reputation to attract 
people into agriculture”.183 

Further, initiatives around corporate social 
responsibility and community engagement 
can also be effective in giving workers greater 
satisfaction and pride in their organisations, 
and thereby help to attract and retain staff. 
The adoption of such practices appears to be 
rare in Australian horticulture, particularly 
among smaller firms, and may be a difficult 
proposition given the seasonal nature of 
harvesting. However, industry associations 
can potentially play a stronger role in 
providing training to encourage their 
members to improve their management 
practices in this regard.184  

Many regions recognise that horticulture 
work provides important opportunities for 
young Australians to enter the labour market 
and gain valuable employability skills and 
work experience. It also provides labour 
market opportunities for permanent migrants 
with overseas skills and qualifications that are 
not recognised in Australia and for refugees 
and partners of primary visa holders who 
are unskilled and have limited English.185  
For these practices to be effective, however, 
they need to be accompanied by supportive 
training and welfare policies (as discussed 
below). While these policies are generally 
seen as the responsibility of governments, 
our research identified several examples 
of growers and industry associations 
adopting their own innovative policies 
and working together and with local 
governments and training providers to 
tailor training policies to meet the needs 
of both employers and the workforce.

Improving pay and conditions is another 
human resource management strategy 
that can potentially help growers to 
attract and retain good workers. According 
to one union official we interviewed, 
“Growers argue that local workers don’t want to 
do the job but it’s about the low pay. If the pay is 
so low, they don’t want to do the work”.186  

This view is supported by international 
research finding that the disinclination of 
locals to work in lower-skilled horticulture 
work is compounded by poor working 
conditions, low wages, long and unsociable 
hours, lack of employer-provided training 
and minimal opportunities to progress into 
higher-skilled jobs.187  

In our research we encountered growers 
who paid above the award rate in order to 
alleviate turnover challenges. Raising wages 
is not a practical option for all growers given 
many operate under tight profit margins, cost 
pressures from retailers, and relatively high 
labour costs in Australia by international 
standards. This point was acknowledged 
by a 1993 study of the industry by the 
Industry Commission, the predecessor of 
the Productivity Commission, which argued 
for the need to find ways to make Australian 
horticulture more productive.

  “Australian horticulture has high labour costs 
compared with many of its competitors in 
world trade. However, horticulture cannot be 
a low wage enclave in a high wage economy. 
Impediments to the efficient availability, 
use and pricing of labour in horticultural 
activities must be addressed. But the challenge 

for Australian horticulture is to find ways to 
raise productivity in the growing, harvesting, 
distribution, marketing and processing of 
products so that it is efficient, internationally 
competitive and able to support wages 
commensurate with those paid for comparable 
skills elsewhere in Australia”188 

Investing in ‘high road’ strategies to improve 
the management of labour is a proven way 
to raise productivity and ensure that local 
produce is competitive in international 
markets.189 The ability of growers to invest 
in effective labour management strategies 
is contingent on being able to source a 
reliable supply of productive labour amid 
the seasonal fluctuations they face. Some 
growers adapted their production schedules 
to employ staff year-round and thereby 
reduce the effects of seasonality. But for 
growers who have not been able to do this, 
recruiting extensively from the large supply 
of temporary migrant labour in Australia 
has been a common way they have met their 
labour needs. This has generally discouraged 
employers from adopting more commitment-
oriented human resource management 
strategies because temporary migrants are 
generally easier to control. 

183  Ruth Nettle, ‘More than Workforce Shortages: How Farm Human Resources Management Strategies Will Shape Australia’s Agricultural Future’ (2015) 12 Farm Policy 
Journal 17, 24.

184  Richard A O’Brien, The Horticulture Industry and Overseas Seasonal Workers: Guest Worker Schemes — A Desktop Study (Report, Horticulture Australia, 2014) 18.
185  For research on initiatives in the Sunraysia region analysing migrants and refugees’ food growing skills see Olivia Dun, Natascha Klocker and Lesley Head, ‘Recognising 

Knowledge Transfers in “Unskilled” and “Low-Skilled” International Migration: Insights from Pacific Island Seasonal Workers in Rural Australia’ (2018) Asia Pacific 
Viewpoint DOI: https://doi.org/10.1111/apv.12198.   

186  Union official (NUW).
187  Sam Scott, ‘Migration and the Employer Perspective: Pitfalls and Potentials for a Future Research Agenda’ (2013) 19 Population, Space and Place 703, 706–7.
188 Industry Commission, above n 37, 22.
189  Inmaculada Martín-Tapia, J Alberto Aragón-Correa, and James P Guthrie, ‘High Performance Work Systems and Export Performance’ (2009) 20 International Journal of 

Human Resource Management 633.

STAKEHOLDER PERSPECTIVES ON EMPLOYMENT AND HUMAN RESOURCE 
MANAGEMENT PRACTICES IN HORTICULTURE  

“We can say it all day long, yeah we need workers, blah, blah, blah, and the government 
can say, well get off your arse and go and get them. We can advertise, it doesn’t work. [But] 
as I said with farmers, we have a business to run, and part of our business project is to 
attract workers, maintain workers, engage with workers.”  
Grower (Vic)

“We don’t use any labour hire in our company anymore. It’s all direct employment.  We 
do that basically to make sure that we don’t get on the front page of the newspaper or A 
Current Affair with workers being exploited.  We can control directly.”  
Grower (SA)

“One of the driving factors of farmers … to try to extend their season [is] to keep core 
staff…  Trying to teach new people all the time really does put a strain on the profitability 
and viability of systems because … it becomes a training exercise constantly and a lot of 
businesses have just, ‘Nup, we only employ backpackers’ … They’re never going to get 
to a stable workforce and not get the efficiencies that a stable workforce can bring into a 
business.”  
Grower (NT)

 “We’ve had [employers] that want to pay people $12 an hour … Well if you’re employing 
people surely you have a responsibility to know what the laws are around employing 
people … They know what they’ve got to do to satisfy spraying a thing so it can go to 
China or whatever; when the truck is coming and how it’s got to be loaded and how it’s 
got to be packed.  Well part of that is you’re employing people.  You need to know how to 
employ them too.”  
Hostel owner (Vic)
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Temporary migrants are generally more 
motivated to work in lower-skilled jobs 
for low wages and in poor conditions due 
to various factors, including fulfilling the 
conditions of their visa to allow them to 
extend their stay in Australia, or receiving 
income that is higher than they would receive 
in their home country.190 Employers are 
unlikely to rationalise or explain their use 
of migrant labour in this way and are much 
more likely to talk in terms of the “good 
migrant worker” versus “workshy locals”.191 

Uncertainty over the current and future 
workforce and market fluctuations lead many 
growers to outsource, both formally and 
informally, to labour hire contractors and/
or accommodation providers. Relinquishing 
these activities to other intermediaries leaves 
growers vulnerable to potential reputational 
damage both to their farms and to the 
horticulture industry more broadly. 

As the Productivity Commission 
indicates, outsourcing human resource 
management to labour hire companies 
increases the risk of horticulture workers 
being exploited, particularly temporary 
migrants.192 This can increase the risk 
of reputational damage for individual 
growers and for the industry in general, 
which can make it more difficult to 
attract workers to the industry. Direct 
employment of workers can reduce  
these risks.

Employment of local workers
The employment of Australian citizens and 
permanent residents in horticulture has 
declined in recent years, as noted above. 
Growers have recruited temporary migrants 
more extensively, particularly following the 
expansion of the WHM visa and the creation 
of the SWP visa. Local workers still make 
up a large share of higher-skilled jobs in 
the industry. This was particularly the 
case where growers were prepared to 
invest in the skills of workers to allow 
them to establish a career path, and even 
in some cases to create job opportunities 
for family members. 

Several growers in the Lockyer Valley in 
Queensland provided examples of where they 
had recruited locals for lower-skilled jobs. 
One grower had recruited younger women 
workers and had adopted management 
practices to allow these workers to fulfil 
their primary care responsibilities, including 
flexible scheduling of working hours around 
school pick up times. Another smaller grower 

recruited students from the local university 
who were each able to work two to three days 
per week. Flexible rostering arrangements 
allowed this grower to cover their labour 
needs relying primarily on this group of 
workers. Another grower had recruited 
workers straight from local high schools.

However, the vast majority of growers 
we interviewed experienced challenges 
sourcing their workforce needs locally, 
particularly for lower-skilled seasonal 
jobs. There were several reasons for 
this. Locals were widely perceived as 
unreliable and unproductive, particularly 
compared to temporary migrant workers 
who were prepared to work hard to fulfil 
the requirements of their visas. Problems 
with locals lacking motivation to work 
due to welfare dependency (discussed 
further below), substance abuse and 
intergenerational unemployment were also 
cited by a large numbers of growers. 

Some growers and industry associations 
have gone to extensive efforts to recruit 
local workers but received very little 
interest. Of particular note is the Sweetest 
Job Campaign aimed at attracting workers 
to the Queensland strawberry industry. As 
discussed below, this campaign generated 
significant initial interest from locals but 
resulted in minimal recruitment and 
retention.193 A similar and more successful 
campaign was launched in the Northern 
Territory in 2018 to attract local residents 
for the mango harvest with seven registered 
employers in the Greater Darwin region. All 
21 positions registered under the program were 
filled from a pool of 80 local candidates. 

Individual growers have also developed 
similar initiatives on a smaller scale. For 
instance, one Western Australian grower 
approached a non-profit job placement 
agency for unemployed people to advertise 
vacancies and encourage applicants through 
a wide range of channels. Using a database 
system to track all job applications over 
a four-year period, the grower found that 
only 5% of 8,000 applications were from 
Australian citizens and permanent residents, 
with the remainder coming from temporary 
visa holders.

While growers were often inclined to 
attribute the personal characteristics of 
locals as the reason why relatively few 
were employed in horticulture, poor 
working conditions was a contributing 
factor cited by stakeholders, including some 
of the growers we interviewed. As the quotes 

below attest, the prevalence of short-term 
employment contracts was widely seen as 
deterring locals who needed greater job 
security to meet their financial commitments. 
Some stakeholders viewed the reputation of 
the industry, particularly as shaped by media 
reports of exploitation and poor working 
conditions, as another factor deterring locals. 
Others cited the arduous and hazardous 
nature of the horticulture work, which locals 
perceived as an unattractive option in the 
context of the growth of service based work 
and general improvements in workplace 
health and safety.

190  Bridget Anderson, ‘Migration, Immigration Controls and the Fashioning of Precarious Workers’ (2010) 24 Work, Employment & Society 300; Michael J Piore, Birds of 
Passage: Migrant Labor and Industrial Societies (Cambridge University Press, 1979).

191  Scott, above n 187, 706–7.
192  Productivity Commission, Workplace Relations Framework, above n 76.
193  Sunshine Coast Council, 6000+ Sweet Jobs are Ripe for the Picking (26 May 2016) <https://www.sunshinecoast.qld.gov.au/Council/News-Centre/The%20Sweetest%20

Job%20campaign%20launch>; David Thomson, Forced Labour is not the Answer (15 October 2018) North Queensland Register <https://www.northqueenslandregister.
com.au/story/5702863/forced-labour-is-not-the-answer-for-hort/>.

THE SWEETEST JOB CAMPAIGN –  
QUEENSLAND STRAWBERRY INDUSTRY  
The Sweetest Job Campaign launched 
by Queensland Strawberry Growers 
Association in 2016 in conjunction 
with Morton Bay Regional Council 
and the Sunshine Coast Council was 
aimed at increasing employment of 
locals in a region with high youth 
unemployment. The industry was 
partly motivated by criticism it had 
received for employing large numbers 
of temporary migrants. According to 
one strawberry grower, “It was only 
about 10 years ago that the workforce 
on our farm was almost all local. These 
days, over 80% of our workers are from 
overseas”, she said. “As much as we 
value our foreign workforce who have 
played a pivotal role in growing this 
industry to the size it is today, we would 
love to see a significant increase in local 
workers who are willing to become a 
part of our farming family and return 
each year for strawberry season”. The 
campaign involved a media campaign 
promoting the job opportunities in 
the industry and a series of regional 
workshops where growers and the 
Fair Work Ombudsman provided 
information to potential job seekers 
about the nature of the job roles, 
wages and working conditions. Of 
the more than 2,000 people whom 
initially expressed interest, around 
125 applied and gained employment 
in the industry. Of these only around 
eight people are still working on farms, 
according to industry association officials.
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The organisation of the horticulture labour  
market was also mentioned by other stake-
holders as contributing to low levels of local  
employment. For instance, in some regions  
particularly those on the harvest trail, WHMs  
account for a large share of the seasonal 
horticulture workforce. Consequently, back-
packer hostels have assumed responsibility 
for the recruitment and transportation of 
workers, which effectively locks out locals with  
their own accommodation and without private  
transportation from job opportunities on farms. 

In short, there are a range of factors 
accounting for why growers have become 
increasingly reluctant to source their labour 
needs locally and why locals are deterred 
from working in horticulture. These various 
factors are succinctly captured by a labour 
hire operator from South Australia: 

  “People don’t want to do farm work. It’s 
minimum wage work, it’s dirty, it’s in all 
weather conditions, it’s inconsistent because  
it’s stop-start most of the time… Anyone  
who’s a decent candidate for employment, 
they’ll go and get any other job but this. So  
the ones that you have left are the ones who  
are there for a reason because of issues that  
they have and they might be issues like drug 
and alcohol dependence or family violence,  
all those sorts of things or just low intellect,  
low capability.” 

Nevertheless, the low levels of local 
employment in horticulture, and 
particularly the dismissive attitude of 
many growers towards locals, was seen 
as unsustainable by some stakeholders 
because it could lead the populations of 
farming communities to decline and/

or contribute to local unemployment. 
According to one government official in 
Victoria who works closely with the industry, 
growers in farming communities are often 
“the biggest absorber of labour … and if young 
people aren’t coming into this industry, that’s 
a problem”. In the following sections we 
canvass two possible solutions: stronger 
career pathways and automation.

STAKEHOLDER PERSPECTIVES ON THE EMPLOYMENT OF LOCAL WORKERS

“We don’t really have an issue finding permanent staff [locally] … Where we really struggle is the seasonal workers, because the locals, 
they want job security. And working five months of the year with fluctuating hours … you can’t really feed your family, and get a home 
loan, and all that sort of thing, doing that sort of work.”     
Grower (WA)

“We’ve got a fair few young people. There’s probably a reasonable percentage of them are actually people who have family members 
already working for us … especially in the remote areas.  Once you get a family there working, if you don’t provide opportunities 
for their dependents, the dependents are going to move to capital cities seeking work. So while we’ve got people already in the 
community, if we can give them jobs then it makes it easier for us going forward because we don’t have to try to get people to relocate. 
So we actively try to find jobs for their dependents while they’re already in the community.”   
Grower (SA)

“Local people, their orientation is social life first, we’ll fit the work in around it. Especially young people, they just don’t have the drive 
to focus on their job and really put their heart and soul in it. We have a huge problem there. Whereas, you get the Europeans, and I 
think there’s more competitiveness looking for a job, so they know that they’ve got to work and stand out to secure their job and keep 
their job.”     
Grower (WA)

“You have a lot of locals that are willing and want to go and work but then there’s the locals that have let [growers] down. So [the 
growers] just go through the backpackers. There are some farms that do employ locals but generally it is a little hard for [local] people 
to get into the majority [of farms] because they tend to use the backpacker hostels.”     
Employment services provider (QLD)

“If you’re a young Australian person in Bundaberg who’s unemployed and you see all these horror stories in the area about how 
backpackers and seasonal workers are treated and then you go and say to an employer ‘I’m willing to work but I’m not going to put 
up with shit.  I want to be paid the award’, well that’s what I suspect they mean when they say they’re not suitable and they’re lazy.  
They’re not lazy.  They just want to be paid right and they want to get decent conditions in their workplace.”     
Union official (NSW)

“There’s a lack of desire by a lot of young people to take on the sort of work. It’s hot, it’s out in the sun, it’s fairly back breaking, 
you’re carrying heavy picking bags or lifting buckets and bending over picking tomatoes or strawberries or whatever for a long period 
of time and it’s not terribly appealing work to people who think this is what they’re going to do for their career.”     
Government official (NSW)
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Training and career pathways  
in horticulture 
The development of pathways between 
lower-skilled and higher-skilled work to 
encourage workers to build careers in 
horticulture is another strategy that could 
help to address the industry’s attraction 
and retention problems. While labour 
supply challenges appeared to be most acute 
for lower-skilled job roles, several growers we 
interviewed reported difficulties recruiting 
workers to fill higher-skilled positions. 
The creation of ‘internal labour markets’ 
to encourage workers in lower-skilled 
positions to develop new skills and apply 
for promotions into higher-skilled roles was 
an effective solution implemented by one 
South Australian grower to address this. This 
involved the company investing in external 
training to allow workers to gain additional 
qualifications and job rotations so that they 
gained experience of different positions. 

Employer investment in structured 
training appeared to be a critical 
ingredient for growers that had 
implemented similar pathways between 
lower-skilled and higher-skilled jobs for 
two reasons. 

First, it signalled a commitment by the 
employer that was likely to be reciprocated 
by the worker in the form of productivity 
and retention, particularly since the skills 
acquired are generally linked to higher pay. 
Second, while it is clear that workers benefit 
from new skills, employers generally have 
greater financial capacity than an individual 
worker to invest in training. However, an 
examination of enterprise agreements 
registered in the horticulture industry 

indicates that only a small minority 
actually contain training clauses with 
employers explicitly paying for training in 
an even smaller number (see table below). 

Not all organisations in horticulture have 
enterprise agreements or formalise their 
practices in writing where they do have 
enterprise agreements. But this finding 
potentially suggests that training practices 
to support career pathways between 
lower-skilled and higher-skilled roles in the 
industry are relatively rare. This appeared to 
be the case particularly among smaller farms 
with very few higher-skilled positions which 
limited opportunities for promotion.

Nevertheless, we did identify several 
examples of growers and communities 
developing initiatives to encourage skilled 
training and career development. For 
instance, following a recent report from the 
Victorian Skills Commissioner,194 the State 
government announced a significant funding 
investment to create new skilled training 
cadetships for agriculture and horticulture 
in the Mallee region. The skills delivered 
through this program are intended to 
facilitate career pathways for the recipients 
who are being encouraged to work on 
local farms. To ensure that this objective is 
fulfilled, the Victorian Skills Commissioner 
has developed initiatives to strengthen 
engagement between local schools, 
vocational training colleges (particularly 
TAFEs) and growers in order to expose 
students to the work opportunities 
available in horticulture and allow 
growers to identify potential candidates 
more easily. This is an initiative that 
industry and state and local governments 
could look to replicate elsewhere.

Similar engagement initiatives have occurred 
elsewhere in Australia. For instance, the 
Queensland Agriculture Workforce Network 
(QAWN) has developed relationships 
between growers, TAFEs and community 
organisations to enable structured training 
and work experience for unemployed people 
and refugees as the first steps towards skilled 
employment in horticulture. Through the 
assistance of QAWN, one Queensland 
grower established the Farm Ready Hub to 
promote engagement between growers and 
training providers involved in horticulture. 
This initiative develops programs to help 
connect job seekers with horticulture 
employers and training providers and 
provides information to all stakeholders 
regarding their rights and obligations at work.

One Western Australian grower is in the process 
of establishing an internal training college 
to deliver a wide variety of skills to workers, 
from English as a second language courses 
to new migrants from non-English speaking 
backgrounds to certificate and diploma-level 
qualifications. The grower explained the 
rationale underpinning this initiative:

  “We can bring somebody in from …  
countries that have agricultural backgrounds 
and have people that actually want to learn 
about agriculture. We can bring them in with 
a very low level of English. They can study 
English with us, and at the same time, we  
will then make work available, both with us 
and also across the broader industry. And 
because our overhead costs are lower, we can 
charge a subsidised fee for doing the courses 
… We end up with a four-year stream, where 
people come in with no English, and come out 
the other end with a Diploma of Horticulture, 
which if they are very good will mean that 

194  Victorian Skills Commissioner, above n 167.

STAKEHOLDER PERSPECTIVES ON TRAINING AND CAREER PATHWAYS IN HORTICULTURE

“It’s critical that we grow people within the organisation.  If 
you’re just going to bring people in and keep them at them at 
the bottom, and have to always recruit at the top, you’re going 
to have higher turnover and less success with your recruitment 
… We’ve got people who were stacking boxes who we’ve trained 
up to be forklift drivers, and we’ve got forklift drivers we’ve 
trained up to be truck drivers.  And we’ve got a similar sort 
of career path in our farming operations … [Job rotations] 
makes people feel like they are developing … through learning 
new skills. For other people they can see they can be following 
in those steps as well.  They can see someone else making a 
journey up the chain.”      
Grower (SA)

“There’s a major problem with horticulture education in 
itself.  You have the TAFE system and it churns out people for 
conservation and land management and a few other things, I 
don’t think it churns out anyone for flower growing, vegies or 
anything like that.”      
Grower (WA)

“Historically, a lot of the farmers haven’t come from a 
corporate background so they don’t know how to keep people 
interested.  They don’t know how to put a career path in place 
or put training in place or give them proper decent salaries and 
vehicles to keep them in an industry.”      
State government representative (NSW)

“Good employers offer [Certificate-level] courses because it 
skills their employees up and they pay them more money for 
it and surprise, surprise, they stay around.  Whereas the dodgy 
employers who pay $10 an hour will have two or three well 
qualified people who are their friends and permanent staff 
who they actually do pay properly and they’ll be supervisors as 
well.  They’ll do all the difficult tasks or the complex tasks then 
they’ll effectively use the seasonal and migrant workers as cheap 
exploited labour.”      
Union official (NSW)

“We’ve still got to have a workforce that is productive, and I’m 
not sure that our locals and our backpackers are job ready yet.  
The whole thing with horticulture is the skill set has never really 
caught up with say other industries where they train internally.  
You don’t hear about too many farmers or big businesses out 
there associated with horticulture that supply training.  A lot of 
the training is on the job, but you certainly don’t see too much 
tertiary or education towards that side. [More locals would be 
attracted to the industry] if people could go to a job, especially 
the locals, with some kind of tertiary education behind them 
and demanded a better price for what they do.”      
Harvest Labour Office official (NSW)
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TABLE 7.1 TRAINING CLAUSES IN ENTERPRISE AGREEMENTS REGISTERED IN THE 
HORTICULTURE INDUSTRY, 1995–2018

Year Number of horticulture 
enterprise agreements 
registered

Enterprise 
agreements with 
training clause

Employer explicitly 
pays for training

Training explicitly 
linked to wages

1995 2 0 0 0

1996 1 0 0 0

1997 1 0 0 0

1998 4 0 0 0

1999 3 0 0 0

2000 3 1 0 1

2001 4 1 1 0

2002 3 0 0 0

2003 13 2 0 1

2004 5 0 0 0

2005 3 0 0 0

2006 8 3 0 0

2007 6 2 0 1

2008 3 1 0 0

2009 104 4 3 0

2010 11 3 1 1

2011 7 2 1 1

2012 6 1 0 0

2013 8 2 1 0

2014 9 4 2 2

2015 9 5 3 0

2016 14 2 1 0

2017 5 1 0 0

2018 1 0 0 0

Total 233 34 (15%) 13 (6%) 7 (3%)

they’re eligible for sponsorship in Australia 
… It fits in with all of the existing visa 
frameworks, because a person on a student  
visa can work 20 hours a week, and then 
during their school holidays they can work 
unlimited hours. So we’re also scheduling  
the courses so that the holiday periods lie  
on the peak periods of production for s 
easonal industries.” 

While employer provision of training is 
important for the development of career 
pathways in horticulture, the quality of 
structured training through TAFE and other 
providers is also critical. Many of the growers 
interviewed expressed satisfaction with the 
skills and knowledge that workers trained 
through TAFE for qualifications, certificates 

and licenses, but said more could be done to 
expose them to on-the-job work experience. 

Several growers and other stakeholders 
claimed that the wider reforms to the 
vocational training system were required 
to be more responsive to the needs of 
industry and the workforce. One South 
Australian grower went so far as to claim  
that the system is “broken” in that local 
TAFEs in some regions did not provide the 
courses that would locals to attain skilled 
jobs in horticulture. 

Several Queensland growers claimed that  
the higher-level certificates were focused  
on agriculture rather than horticulture, 
despite important differences between  
these industries. This also appears to be  
the case with university-level qualifications,  

a deficiency that is currently being  
addressed in New Zealand where Massey 
University is in the process of establishing  
a Bachelor of Horticulture. 

A Harvest Labour Service operator from 
New South Wales claimed that the absence 
of a coordinated system of structured 
training in horticulture hurt both 
growers and the workforce, because it 
dragged down productivity and inhibited 
workers from demanding higher wages. 
These findings indicate that industry 
associations and state governments 
need to work together to improve the 
responsiveness of vocational training 
providers to the needs of growers and 
local workers. 
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Effectiveness of the welfare system 
There are various State and federal 
government programs that promote 
the employment of local workers in the 
horticulture industry. In most regions there 
are local employment services agencies 
accredited under the federal government’s 
‘jobactive’ program who work directly 
with growers to assist in sourcing local 
candidates. Wage subsidies are also available 
for employers who engage certain job seekers 
such as youth unemployed, parents and those 
from indigenous backgrounds. 

The relatively low rates of locals employed 
in horticulture indicate deficiencies 
with these programs, which were derided 
by virtually all of the growers that were 
interviewed.

Another reported issue relates to the 
disincentives that welfare payments 
created for unemployed people to work in 
horticulture. Staggered reductions in income 
support payments for welfare recipients who 
engage in paid employment can discourage 
people from working long hours and to 
maintain employment in the industry. The 
creation of the Seasonal Work Incentives 
Trial is an attempt to address this, however 
initial evidence indicates that this initiative 
has not been especially successful.

Some stakeholders claimed that changes 
to the administration of government 
employment services had exacerbated 
challenges of encouraging unemployment 
local residents to work in horticulture. 
According to an official with the Harvest 
Labour Service, the privatisation of 
the functions of the Commonwealth 
Employment Service (CES) in the 1990s 
significantly reduced resources including 
the number of dedicated personnel for 
supporting locals and placing them into 
horticulture work. It also spurred a growth 
in labour hire contractors that are often 
less effective at meeting these objectives. 

Another criticism from growers and industry 
associations of JobActive, which effectively 
has responsibility administering the functions 
once performed by the CES, is its lack of 
engagement with industry. 

The welfare system also creates 
challenges in encouraging newly arrived 
humanitarian migrants on permanent visas 
into horticulture work. According to a 
community group representative, existing 
policy arrangements effectively channel these 
migrants into the welfare system, rather than 
into employment and skills development:

  “[Instead of having a pipeline] where we’ll 
have English language training … jobs [and] 
employability skills [and where migrants 
are] paid properly … we’re actually saying: 
come and sit over here for 13 weeks, after 13 
weeks you’ll go onto Centrelink payments if 
you’re a family of six, you might get $1,500 a 
fortnight [through arrangements that] creates 
dysfunction within the family.”  

Even with extensive changes in employment 
and social policy it is unlikely that local 
workers who are long-term residents can be 
used as the sole or even as the predominant 
source for meeting the horticulture industry’s 
labour needs. A key reason for this relates 
to inherent aspects of horticulture work that 
render it more challenging than many other 
types of work. This work often involves hard 
physical labour, early start times, long hours, 
inclement weather and remote locations. It is 
difficult to change these intrinsic factors that 
are likely to dissuade local job seekers from 
this industry.

Automation of labour-intensive 
production
Automation of harvesting and production 
processes could potentially provide a 
permanent solution to labour supply 
challenges in horticulture, particularly 
for labour-intensive lower-skilled jobs 
where these challenges tend to be most 

acute. The sensitive nature of many fruit 
and vegetable crops is a major barrier to 
the complete technological replacement 
of labour intensive jobs. However, recent 
advancements make increased mechanisation 
a more feasible solution in some parts of 
the industry, particularly at the sorting and 
packing stage. Where machinery cannot 
substitute for workers for the picking of 
sensitive crops, the use of labour-saving 
technology, for instance conveyor belts 
and table-tops in the fields, can reduce 
physical demands on workers and improve 
productivity thereby lowering labour 
costs. “With the declining price of computing 
power and robotics, a new wave of selective 
mechanical harvesters may be on the horizon”, 
according to a US study by Calvin and 
Martin. They claim that this is particularly 
true for vegetables and perennial crops, as 
well as more sensitive crops and fruit often 
harvested for processing where improved 
mechanisation and use of advanced  
chemical compounds that are now more 
readily available.195  

The process towards automation is 
already under way in parts of horticulture, 
particularly among larger businesses. The 
high acquisition costs make labour-saving 
technology less accessible for smaller 
businesses, which may eventually force 
them to adapt their market strategies to 
remain viable. However, the relatively high 
cost of labour was a key factor spurring 
technological adoption among some growers 
and prompting other growers we interviewed, 
including smaller ones, to investigate ways to 
adopt new technology.

Some stakeholders saw technological 
advancement as important for improving 
the competitiveness of growers and the 
Australian industry. One NSW industry 
official cited how the adoption of protective 
cropping and glasshouses had helped make 
the Netherlands one of the world’s largest 
fresh food producers. According to a South 
Australian grower, “If you are not mechanised 
basically you are not competitive. Anybody who 
does not bring in technology is yesterday’s news”. 

While automation of labour intensive 
production is leading to the replacement 
of lower-skilled horticulture jobs, this has 
contributed to the creation of new higher-
skilled jobs in some organisations. Some 
growers that have automated production 
processes have found that their labour 
supply challenges have been reduced. In 
the words of one grower in Western Australia: 
“It was easier to attract labour because it wasn’t 
hard work”. 

THE SEASONAL WORK INCENTIVES TRIAL  
The Seasonal Work Incentives Trial is an Australian government initiative operating 
from 1 July 2017 to 30 June 2019. Its aim is to encourage unemployed job seekers 
into short-term harvest work in horticulture. As such it seeks to address the remove 
the economic disincentives created by the structure of the welfare system that may 
deter unemployed people from working in horticulture. The Seasonal Work Incentives 
Trial allows eligible job seekers to earn up to $5,000 each year from seasonal 
horticulture work, either through direct employment with a grower or via a labour hire 
contractor, without losing income support payments. They are also eligible for a $300 
annual living away and travel allowance if they undertake such work more than 120 
kilometres from their home. While 3,800 positions are available under the Seasonal 
Work Incentives Trial each year, only 277 people had been placed into the program in 
its first year of operation.

195  Linda Calvin and Philip Martin, The US Produce Industry and Labor: Facing the Future in a Global Economy (Economic Research Report Number 106, United States 
Department of Agriculture, November 2010).
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196  Pietra Rivoli, The Travels of a T-Shirt in the Global Economy: An Economist Examines the Markets, Power and Politics of the World Trade (Wiley, 2nd ed, 2009).

STAKEHOLDER PERSPECTIVES ON THE AUTOMATION OF LABOUR INTENSIVE PRODUCTION

“There will always be roles for a human workforce. [But] technology is changing the way we do things: how we spray chemicals; how 
we grade fruit; how we pack and sort fruits and vegetables; how we transport them. We’re already seeing a contraction in the way 
certain parts of the supply chain operate, as technology enables things to work differently. You don’t necessarily need to have 20 people 
in a packing shed anymore. You might need two.”     
Industry association official (NSW)

“We’re probably going through a transition where we’re reducing our unskilled labour needs through automation … We’ve made 
redundant a number of people who were previously stacking boxes and doing grading… We still need those people but we need less of 
them … But as a result we’re hiring more skilled labour to run this automated equipment … We’ve implemented more optical graders 
… We’ve put in palletisers to stack cartons and track packing to put the bags automatically into the cartons as well.”     
Grower (SA)

“The automation will get better and they’ll be able to pick more crops with machines as we go on, there’s no doubt about that and 
sort more crops … that will certainly have an effect on the labour shortage in the industry.  But also there’s a pattern in Australia 
where lots of the small/medium sized farms are being bought out by larger farming operations.”      
Union official (NSW)

“I used to work in the onion factory here growing up as a kid. They used to put me in with dust clogging my nose and I’d come home 
at night and I’d blow in my hankie and it would be black. I’d have dust blocking my ears. I’d be breathing it in all day long. I don’t 
want people to work in those situations and now with the new modern factories or packing houses that we’ve got, people don’t have to 
work in that situation. Do I want people in the future to be going out on a 40-degree day and doing work out in the sun that could be 
mechanised?  No. Fundamentally, no. If we’re lucky enough to be born here on this planet, you shouldn’t have to do that to get by.  So 
long term I hope we solve those problems.”     
Government official (NSW)

According to one government representative 
in New South Wales with a background in 
horticulture, the replacement of lower-skilled 
jobs with technology is an important goal for 
social progress: 

  “Mechanisation and technology is not a threat 
in this industry because we should not be doing 
these jobs … We shouldn’t have people out in 
40-degree heat pulling bloody carrots out of 
the ground … We’ve mechanised a lot of those 
things for a purpose and I think it’s a good 
thing.  We shouldn’t be encouraging low-skilled 
people to go back into those jobs.”

Indeed, there is an analogy to be drawn 
between the labour-intensive picking and 
packing in horticulture and the replacement 
of similar work in other parts of agriculture 
such as cotton harvesting. 

In the United States, the arduous and 
remote nature of work in this industry 
made it virtually impossible to attract a 
sufficient number of workers locally. This 
prompted cotton farmers to lobby for the 
creation of public policies that delivered 
them supplies of indentured controllable 
labour, initially through slavery and later 
through sharecropping. The advent of 
mechanical cotton picking machines have 
“drastically reduce[d] once and for all [cotton 
farmers’] risky association with farm labour”, 

according to one study.196 Of course, there 
is no direct comparison between slave 
labour on 19th century cotton plantations 
and contemporary Australian horticulture. 
However, the longstanding difficulties 
that growers in Australia and elsewhere in 
sourcing workers for low-skilled jobs, which 
might not be addressed in the absence of 
policies that enticed temporary migrant 
workers into the industry, suggests that 
technological solutions might be the  
optimal ones.

Mechanisation of harvesting involves 
significant research and development, capital 
investment and risks for early adopters of 
new technology that individual farmers 
generally cannot sustain alone. 

As such, there is a need for investment by 
industry and perhaps government and 
coordination by industry associations to 
ensure new technology is evenly adopted 
and to minimise the adverse impact 
on smaller businesses. This would have 
manifold benefits: it would improve the 
international competitiveness of the 
Australian industry; it would provide 
a permanent and socially sustainable 
solution to low-skilled labour supply 
challenges; and it would create new 
opportunities for higher-skilled and better 
quality jobs.

Conclusion
There appears to be a declining number of 
local workers, who are long-term Australian 
residents, attracted into the horticulture 
industry and a perception held by growers 
that these workers are less reliable and 
motivated. Although it may be difficult for 
growers to improve the pay associated with 
low-skilled work in the industry, there are 
opportunities to develop more attractive 
career pathways and more sophisticated 
management strategies with a greater focus 
on training to improve worker commitment 
and retention. 

Growers should also seek the adoption of 
labour-saving technology as a permanent 
solution to low-skilled labour supply 
challenges. This would have the added 
advantages of improving the industry’s 
international competitiveness and creating 
opportunities for higher-skilled jobs to 
manage the technology. Industry should 
also work with government and other 
stakeholders, such as education providers, 
to identify ways that vocational training 
and welfare policies can be reformed to 
make them more responsive to grower and 
community needs.
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Introduction

Horticulture is an industry defined by significant localised geographical 
variations resulting from various factors including differential proximity to 
urban and tourist locations and weather patterns.

The solutions that growers and stakeholders 
identify to the challenges they face need to 
account for these variations. This Chapter 
examines how challenges with labour supply 
and compliance with labour standards are  
addressed at a local level. It utilises four in-
depth case studies in Mildura and  
Robinvale (Sunraysia, Victoria), Mundubbera 
(North Burnett, Queensland), Stanthorpe 
(Granite Belt, South East Queensland), and 
Griffith (New South Wales, Riverina). 

Our research involved interviews with multiple  
stakeholders involved directly or indirectly 
in the horticulture industry. These included 
growers, recruitment businesses, local, state 
and federal government representatives, 
accommodation providers, workers, church 
representatives and other community members.

We sought to investigate and analyse regional 
responses to two interrelated challenges: 
first, how growers and others in their region 
responded to challenges faced in securing 
and maintaining a dependable labour force; 
and second, how regional initiatives might 
result in positive interventions to maintain 
compliance with labour standards.

Findings
Our central finding is that a multi-stakeholder  
approach is essential for ensuring a consistent 
supply of labour in the Australian horticulture 
industry and for ensuring widespread 
compliance with labour standards. 

Existing literature suggests that industry 
networks champion and implement change to  
improve business processes in a variety of  
diverse contexts. These formal and/or informal 
networks (often facilitated by local and 
industry knowledge) play an invaluable role  
that many others outside the industry cannot. 

For example, in relation to non-compliance 
with labour standards, it is not only important 
to explore the underlying reasons for non-
compliance but also factors that may mitigate  
non-compliance. Australian law scholar 
Tess Hardy notes that firms and their 
representatives hold specialist critical 
knowledge and access to business information, 
where governments are unable to identify 
and manage labour law violations.197  

Indeed within Australia the system of 
employment regulation nationalised and 
moved from one reliant on co-regulation 
(involving unions, albeit perhaps never a very 
strong presence in horticulture compared to 
other industries) to ‘command and control’ 
with the Fair Work Ombudsman (FWO) 
(and its predecessor) never sufficiently 
resourced to undertake the job assigned  
to it.198

However, as this Chapter finds, there are 
many examples of successful regional 
partnership initiatives associated with the 
horticulture industry which address some 
of the shortcomings of traditional reactive 
strategies to addressing non-compliance 
based on complaints from mistreated 
workers to government regulators. In 
particular, we observed that in regions 
where there was a serious, multi-stakeholder 
attempt to rid the industry of opportunistic 
and often non-compliant intermediaries who  
supplied labour to growers, this greatly 
reduced costs, misinformation and exploitation. 

In some regions individual growers, 
supported by a network of local individuals 
and community organisations, had made 
decisions to hire labour from reputable sources  
and to expose non-compliant growers. This 
was an important, foundational step to 
reducing non-compliance with laws and to 
creating a level playing field for growers.

These regional stakeholder networks were 
not only invaluable in promoting compliance 
with labour standards, but also to ensuring a 
consistent supply of labour.199 Our research 
demonstrates that, given the varied nature of 
the industry in each region, stakeholders will 
participate in different ways with no ‘one’ 
way of addressing the challenges. This is 
because regions have differing labour supply 
challenges which reflect a number of factors, 
including but not limited to:

CHAPTER EIGHT 
REGIONAL INITIATIVES TO 
SUSTAIN LABOUR SUPPLY AND 
SUPPORT COMPLIANCE

197  Tess Hardy, ‘Enrolling Non-State Actors to Improve Compliance with Minimum Employment Standards’ (2011) 22 Economic and Labour Relations Review 117.
198  Clibborn and Wright, above n 20
199  Stephen Clibborn, ‘It Takes a Village: Civil Society Regulation of Employment Standards for Temporary Migrant Workers in Australian Horticulture’ (2019) University of 

New South Wales Law Journal, 42(1) (forthcoming).
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• the region’s crop variety, 

• distance from major cities, 

• labour flows, 

• distribution markets, 

• local infrastructure, 

• eligibility of the region’s postcode for the 
417 visa extension for WHMs, and

• its attraction as a tourist destination. 

We found that in regions that had developed 
formal and informal multi-stakeholder 
networks to address compliance with 
labour standards, this also created a 
more sustainable approach to managing 
horticulture labour supply.

Background to the Region
The cornerstone of the Sunraysia region’s 
economy is horticulture, particularly 
almonds, citrus, stone fruit, olive, wine, dried 
fruit, carrots, potato, mandarin, asparagus, 
avocado and table grapes. 

Horticulture is the biggest sector in the 
region, accounting for almost 20% of 
gross value added and 16% of the region’s 
employment. The region grows around 
98% of Australia’s dried vine fruit, 75% 
table grapes, 69% almonds, 48% pistachios, 

24% citrus, 20% of wine grape crush, 
13% carrots and 9% of asparagus. Other 
industries include hospitals, supermarket 
and grocery stores, secondary education, 
local government administration, aged 
care residential services. The region is an 
approved location for the WHM 88 day 
program and the growers rely on a variety of 
temporary migrant workers in the area.

Many growers export their produce, 
particularly the larger corporate farms 
and there is significant growth in export 
opportunities. For example, Dried Fruits 
Australia shipped 40,000 tons of citrus in 
2016 even though there was no market five 
years previously.200  

The official population of the Sunraysia 
region is around 32,738, and the ethnic 
profile includes Australian, English, Italian, 
Indian, New Zealand and Afghani-born 
residents. The local languages includes 
Italian, Turkish, Tongan, Hazaraghi, 
Mandarin and English. Unemployment 
rates in recent years have fluctuated between 
4–7% and youth unemployment is calculated 
at around 11%.201 

Sustaining consistent labour supply  
in the region 
A survey of 176 growers in Swan Hill, 
Robinvale, Mildura and surrounding areas in 
2006 found that half of all growers surveyed 
said that it was ‘difficult’ to find enough 
seasonal workers to meet the needs of their 
enterprise and one tenth said that labour 
shortages were preventing the expansion 
of their business. While there was a mix of 
harvest labour, alarmingly, more than one 
quarter surveyed admitted that they found 
it necessary to employ undocumented 
immigrant workers.202  

Given the range of crops in the area it is 
possible for workers to secure employment 
on farms within the industry for 11 or 12 
months of the year.  Moreover, projections 
are that growth in the horticulture industry 
in the region is set to double in the next 
decade, increasing demand for pickers, 
packers, irrigation technicians machine 
operators and orchard hygienists.203 

200  Victorian Skills Commissioner, above n 167, 31. 
201  Ibid 12.
202  Peter Mares, Labour Shortages in Murray Valley Horticulture: A Survey of Growers Needs and Attitudes (Report, Pacific Labour and Australian Horticulture Project Institute 

for Social Research, 2006). 
203  Ibid.

CASE STUDY #1:  
SUNRAYSIA REGION: MILDURA AND ROBINVALE

STAKEHOLDER PERSPECTIVES:  
REGIONAL GROWTH 

“The area seems poised for continuing 
growth. Fueled by investment in 
horticulture, solar and other industries, 
the region is forecast to experience future 
workforce demand of between 2,900 and 
4,400 new workers from 2017 to 2020, and 
as such will experience significant labour 
challenges ahead.”    
Victorian Skills Commission Report
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While the number of undocumented workers 
engaged in horticulture is impossible to 
calculate, many stakeholders interviewed 
claimed their population was significant (as 
it was in 2006). Not only were these workers 
prevalent but they were also considered 
necessary. One grower felt that even if 50% 
of the current undocumented workforce 
disappeared overnight the industry would 
collapse.  Notwithstanding the limited clear 
statistics, this vulnerability of the industry 
in the region is concerning on a number of 
levels. As with other regions, the potential 
for further industry growth will only put 
additional pressure on an already stretched 
system that struggles to recruit and retain 
labour. The negative attention that the region 
has already attracted will also intensify.205  

One health worker employed in the local 
Heath Centre suggested that most of the 
farm labour in the Robinvale area was 
Malaysian (70%), Vietnamese (15%), 
Filipino (2–3%) with the remainder of 
workers from Pacific Island countries such as 
Tonga, Fiji or the Solomon Islands. During 
peak season backpackers were common 
but the lack of hostel accommodation, and 
other factors, discouraged this labour supply 
engaging in the industry.206  

Ensuring compliance with labour 
standards
There were many examples of non-compliant 
labour hire contractors operating in the region. 
One contractor noted the well-known dilemma: 
“If the growers start to do the right thing, they 
start to fall behind the ones that are doing the 
wrong thing ... because their costs aren’t as 
high as the growers that are doing the right 
thing.  So, you’ve got this endless cycle a vicious 
cycle. It will continuously do a spiral, back and 
forth, back and forth … growers have to hire 
cheap labour in order to get the fruit off … so 
the vicious cycle starts again.”207  The negative 
publicity about the surrounding area reflects 
continued bad practice with this contractor 
describing Robinvale as the ‘Bermuda 
Triangle’ of non-compliant labour standards. 

Recent changes to the contractor licensing 
industry in Queensland, South Australia 
and Victoria, and recent reforms to the Fair 
Work Act 2009 (Cth) and the implementation 
of a Modern Slavery Act will help guide 
contactors for how to treat their workers. 
Labour hire contractors wishing to operate 
will have to pass a ‘fit and proper person test’ 
in order to be allowed to hold a licence, and 
those hosting workers will be required to 
only use licensed providers with large fines 
for non-compliance. However, enforcement 
is the key here.

One contractor stated: 

  “It really boils down to how they’re going  
to police it.  Will the government send out  
a team, go and knock on every door and  
check if, you got his rate … with this 
registration number, it’ll be the same I dare 
say, it’ll be the same as your ABN number. 
He’ll spread his ABN number around, he’ll 
probably have four or five different ABN 
number and he’ll change it every three months, 
and all the costs will just disappear”.208  

The enforcement of labour standards for 
workers in the horticulture region across 
Sunraysia seems very patchy. As elaborated 
below there were many successful farmers 
across the region, however these operators 
struggled to compete with less reputable 
ones. A submission by a legal representative 
to a recent government enquiry estimated 
that there were approximately 3,000 to 
4,000 Malaysians living in Robinvale, many 
of whom were unaccounted for in any 
population census. He stated:

  “I found out that the working conditions  
and the living arrangements were shocking  
and deplorable. The middlemen and the 
syndicates were basically operating an 
indentured labour system which yoked 
these victims in a cyclical process that took 
advantage of harvest time. It was a multi-
million-dollar industry which was rotten to  
the core.”209 

The legal representative went on to explain 
how the methodology they used was a ‘con’. 
Workers would initially enter Australia 
via a tourist visa for three months, when 
the syndicate would charge A$700 for an 
extension, then an additional $800 for a 
bridging visa while awaiting a protection visa. 
As the bridging visa expires, a protection visa 
(which is rarely issued) is sought requiring a 
further cost of $6,000– $8,000. 

These descriptions suggest that the picture  
in Robinvale is particularly bleak with 
evidence of undocumented workers working 
on farms, hidden from official population 
statistics and civic management. However, 
these examples do not represent the full 
picture and there is considerable reason for 
optimism about the sustainability of food 
production in the area.210   

Sustainability of local initiatives
A charitable view of this predicament would 
be that the Sunraysia area is a victim of its 
own success. However, there is no doubt 
that the area struggles to keep up with 
developments in the industry.

There are many in the region who have 
identified and implemented local initiatives 
designed to support the horticulture industry 
into the future. These initiatives often 

204  Grower (Robinvale).
205  McKenzie and Baker, above n 9. The story also received wide coverage in Malaysia, see: Vicknaraj Thanarajah, Ending the Hypocrisy – ‘Modern Day Slave Labour’ in the 

Fruit Picking Industry in Australia (30 October 2017) Fides Lawyers <http://static1.1.sqspcdn.com/static/f/556710/27751088/1510870006047/Raj_Slavery_submission.
pdf?token=y7wcBa5LO6l3B0WuLDgKHJuFlyE%3D>.

206  Health worker (Robinvale). 
207  Contractor (Robinvale).
208  Labour hire contractor (Robinvale). 
209  Evidence to Joint Standing Committee on Foreign Affairs, Defence and Trade, House of Representatives, Mildura, 30 October 2017, 14 (Vicknaraj Thanarajah).
210  Ibid.

STAKEHOLDER PERSPECTIVES:  
STAFFING FUTURE GROWTH 

“I think the industry is relatively clean, and 
I would hate to think that there are growers 
out there using contracts that they know are 
ripping people off.  You hear of people  that 
say they’re crammed into a house and then 
they’re charged $20 shoved into a minivan 
and taken it to work … paid $15 an hour, 
I’ve got no doubt it happens.  I don’t know 
anyone that does it, but I’ve got no doubt 
it happens, and I hope that gets cleaned 
up.  I don’t know how many of them are out 
there, I really don’t … there’s a percentage 
of workers around here that don’t have work 
visas, I get that, that’s a real worry for us, 
because if you take them away, I don’t know 
what Plan B is.”    
Grower (Mildura) 

STAKEHOLDER PERSPECTIVES:  
COLLABORATION 

“Nothing was built to cater for it.  The town 
wasn’t built to cater for it, essential services 
weren’t built to cater for it.  No one knew 
it was going to get as big as quick as it did, 
I think. The town just wasn’t ready for the 
explosion of development, and therefore, the 
requirement for labour.”     
Grower (Robinvale) 
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brought together industry and business, local 
government and other stakeholders across 
the region to meet the rapid changes in 
industry resulting from free trade agreements 
and other opportunities. These opportunities 
were particularly relevant to crops such as 
table grapes, citrus and dried fruit which 
contributed strongly to increased investment 
in the local region. 

Horticulture within the Sunraysia region 
accounted for 10% of the workforce, 
however it only accounted for 5% of the 
region’s training activities. Low pay rates, 
poor working conditions and the aging 
workforce (only 6% aged between 16–24 and 
61% aged over 45) made local recruitment 
and retention difficult. Also, because 
current training did not adequately address 
baseline skills that were transferable across 
horticulture, a collaboration was established 
between the Robinvale Employment 
Network and the Sunraysia TAFE which 
included the operation of a Skills Passport; 
rotational based traineeships that spanned 
multiple horticulture sectors that catered for 
the fluctuating demand. 

A formal collaboration between Swan Hill 
Department of Education and Training, 
Rural City Agribusiness and Sunraysia 
TAFE together piloted a Certificate IV in 
agribusiness across several farms. Sunraysia 
TAFE and SMGT, a community-based skills 
and job centre, partnered in the piloting of 
40 horticulture cadetships suitable for school 
leavers or young people to undertake a TAFE 
certificate in production horticulture in 
August 2018. 

While embryonic at this stage, initiatives such  
as these offered pathways for locals to progress 
to farm manager or irrigation manager earning 
packages between $150,000 and $200,000. 

They also offered pathways between less skilled  
positions to semi-skilled to a skilled layer on  
top involving STEM, cadetships, collaboration 
and career advice.  As in other industries, 
mechanisation also offered additional 
opportunities, especially for local workers. 
For example, one large carrot producer was 
trialling new machine packing technologies 
to convert some of the less skilled jobs to 
mechanised and skilled positions.212  

These initiatives also involved collaborations 
with stakeholders such as trade unions, who 
had secured a constructive relationship with 
many growers and a major labour supplier 
in the region. Although unions had not 
yet registered a single new member from a 
Seasonal Worker Program (SWP) briefing, 
their strategy within the industry was 
constructive and conciliatory.  

Given the nature, scale and potential growth 
of industry in this region, initiatives around 
the provision of training and technology, and 
providing advice to young local people about 
what horticulture careers might look like are 

an important first step in negotiating a bright 
future for the industry in the area. However, 
as indicated above, the negative reputation 
that clings to segments of the horticulture 
industry should be addressed to ensure 
that this does not overshadow the positive 
developments emerging within the region.  

Many initiatives, including one spearheaded 
by the Victorian Skills Commissioner, 
gave the region a profile that could lead to 
financial incentives for further collaborations 
that would both ensure the on-going supply 
of additional labour for the industry and 
the potential that compliance with labour 
standards be met by the entire horticulture 
industry in the region.  Such initiatives were 
dependent on local and state governments 
support, however it did include some 
important grassroots stakeholder support 
that emerged within the broader community, 
including local business, church groups 
and growers determined to improve the 
reputation of the region.   

STAKEHOLDER PERSPECTIVES:  
TRADE UNIONS 

“We’d rather work with growers to get a 
resolution if there’s any issues, rather than 
just go in all guns blazing. I think there’s a lot 
of good relationships that have been repaired 
and are growing, but I think there’s still a lot 
of local employers that are very anti-union, 
but I think that’s more because of having to 
pay agreement pay rates, rather than award 
pay rates. I can appreciate the employer’s 
stance on obviously trying to minimise costs, 
but at the same time, you know, if they’ve 
got a happy team that’s working, then they’re 
obviously going to be more efficient and 
more productive.”     
Trade Union Official (Mildura)  

STAKEHOLDER PERSPECTIVES: GOVERNMENT REPRESENTATIVE 

“Of the hundred industry leaders we spoke to, every one of them talked about employability 
attributes, rather than actual skills.  You give us someone who will turn up on time, work 
ethic, work in a team, and got a bit of common sense about them, we’ll take them and we’ll 
train them. But it comes back to the school environment. Every industry leader talked about 
the interface between their industry and school, and that...they felt that the schools weren’t 
promoting or even talking about their industries locally… So, we need to do more around 
getting kids out to have a look at industry more opportunities around kids actually doing 
training in industry, particularly in bigger corporates who have got the capacity.  We need 
to make sure that kids have industry mentors, that opportunity to make decisions. But this 
ongoing exploitation won’t go away.  The media’s just going to continue to pound at every 
opportunity to make governments accountable.  It’s about resources on the ground and it’s 
alright to have the laws, but it’s about enforcement and all of that sort of stuff.”       
Government Representative (Robinvale)   

211  Government representative; Victorian Skills Commissioner, above n 167, 34; Sunraysia Daily, June 2018.
212  Interviews with carrot grower and table grape farmer. 
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Background to the Region
Horticulture is Queensland’s second largest 
primary industry, worth more than $2.8 
billion per year and employing about 25,000 
people. The neighbouring Bundaberg region 
is one of the largest horticulture production 
regions in Australia and is estimated to have 
an annual farm gate value of more than 
$500 million, injecting over $1 billion into 
the local economy and playing an integral 
role in the nation’s food security. Within that 
the North Burnett region, situated in the 
northern catchment of the Burnett River 
approximately one hour west of Bundaberg 
and four hours’ drive north of Brisbane, 
services around 25 small towns and farming 
catchments. 

The population of the Mundubbera area is 
1,261. The area is well regarded for citrus, 
table grapes and more recently blueberries. 
It also supports other industries including 
agricultural and fishing support services, 
retail, government administration and aged 
care services. The region is an approved 
location for the WHM 88 day program. 
Growers relied on a variety of temporary 
migrant workers, however SWP workers 
featured strongly. Within Mundubbera there 
was a highly diverse local population. 75.3% 
of locals only spoke English at home. Other 
languages spoken at home included Tongan 
(3.8%), Korean (3.1%), Nepali (2.2%), 
Mandarin (2.0%) and Italian (0.9%).213  
Census data reveal Australia, New Zealand, 
Korea, Nepal, Tonga and Taiwan are the 
most common countries of birth.

Sustaining consistent labour supply  
in the region 
The neighbouring Bundaberg region has 
often received negative publicity about 
working conditions, particularly for WHMs. 
This area has been popular for backpackers 
in the past, however over the last five years 
there has been a 23% drop in backpackers 
seeking horticulture work, largely 
attributed to its poor reputation for labour 

exploitation.214  As one local grower noted: 
“there’s a bit of a notion going around that’s 
been passed on word of mouth that Bundaberg 
has been a difficult place to work and make 
money”.215  

The two small towns of Mundubbera and 
Gayndah, have initiated several activities 
designed to resurrect the reputation of the 
area through integrating and supporting their 
diverse horticulture workforce. The labour 
utilised in the area included local workers, 
WHMs, SWP workers, international students 
and undocumented workers. 

However, there had been a significant shift 
away from the predominant use of WHMs 
to SWP workers in the region, particularly in 
the citrus farms. Blueberry farms were more 
likely to engage international students and/or 
use labour hire contractors to supply (Indian 
and Nepalese through one contractor and 
Taiwanese through another), and the table 
grape orchards were more likely to hire 
WHMs. Most farms also had a core number 
of permanent local workers. 

The North Burnett and Bundaberg 
region has relatively high unemployment, 
particularly youth unemployment, which is 
around 26%. One of the primary barriers 
for local youth is transport because farms 
are poorly served by public transport. As 
one industry representative noted: “Most 
unemployed locals would not own cars.  Most 
of them might not even have a licence. They 
might not have a family member who holds an 
appropriate licence to help them with getting 
one. Unfortunately, because of the stigma that’s 
associated with the unemployment rate and the 
cohort of people that fit within that perceived 
image, the majority who actually are  
legitimately looking for work are outshined  
by the minority”.216  

A dominant source for the horticulture 
workforce in the region is the SWP. In 2008 
the federal government introduced financial 
incentives to establish programs that could 
support the inflow of SWP workers into this 
community. Through this engagement with 

the SWP the region initiated collaborations 
that drew on the region’s long history of 
ethnic diversity to address current challenges. 
One large citrus grower within the 
Mundubbera region volunteered to employ 
the first pilot group of 32 SWP workers and 
by 2018 this group had become a central 
feature of the horticulture workforce in the 
area, particularly on citrus farms. 

Ten years later, some from the original SWP 
group maintains enthusiastic support for 
the program and many in the industry felt 
that SWP were preferable to WHMs. As one 
observer noted: “The Tongans ‘don’t need the 
days, they need the money. So they want to work 
every single hour if they can. So of course, that’s 
the thing. On the same level, it’s really good 
because they send money home”.217 

Growers were exasperated by the 
unpredictability of WHMs due to fluctuating 
exchange rates, and the fickleness of their 
preferences, and their focus on having a 
holiday rather than having to work: The 
popularity of WHMs amongst growers is 
mixed. One major citrus grower outlined the 
numerous problems with the unpredictability 
of WHM. She noted:

CASE STUDY #2:  
NORTH BURNETT REGION: MUNDUBBERA AND GYANDAH

213  Australian Bureau of Statistics, 2016 Census QuickStats: Mundubbera (3 September 2018) <http://quickstats.censusdata.abs.gov.au/census_services/getproduct/
census/2016/quickstat/SSC32086?opendocument,%20https://www.northburnett.qld.gov.au/industry-focus/>.

214  Peter Hunt, ‘Millennial Backpackers Place Horticulture Harvest under Threat’, The Weekly Times (online), 28 February 2018 <https://www.weeklytimesnow.com.au/news/
millennial-backpackers-place-horticulture-harvest-under-threat/news-story/32e77dbc9def92ebb12143e36cfa4dfb>. 

215  Interview with grower; Marty McCarthy, ‘Local Growers Say Bundaberg Fruit Picking Reputation Tarnished by Farm Worker Exploitation Revelations’, ABC News 
(online), 6 May 2015 <https://www.abc.net.au/news/rural/2015-05-06/childers-growers-react-to-four-corners-labour-exploitation-story/6448122>.

216  Interview, QAWN.
217  Interview with caravan park manager.

STAKEHOLDER PERSPECTIVES: 
LOCAL WORKERS

“One obstacle is the inadequate services to 
make locals job ready. It is achievable, it is 
manageable, and you can get employment 
outcomes out of it. It’s about a career 
development. It’s about identifying that 
pathway or the alternative pathways and how 
they can actually get to it.  It’d be like ‘okay, 
this is where you are, these are the skills that 
you have, and these are the types of jobs that 
you could use what you’ve got right now’.”     
Queensland Agricultural Workforce 
Network (Bundaberg) 
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  “I think there was an Aussie dollar change, we 
used to have a lot of South Koreans coming 
and there was a big drop-off in the South 
Koreans because the exchange rate made it 
less economic to work here. That sort of gave 
me thought for thinking if this is a permanent 
situation, because they’re really good workers 
and we enjoyed having them, but what if they 
decide they’re not going to come anymore? 
While employing a mix of PSW, locals and 
WHM she felt that WHM are ‘here for a 
holiday.  It’s a holidaying visa.  They’re not 
here to work for six months, and that’s a 
problem with the backpacker visa, is it’s not 
really what the intention of it was.  There are 
some people who use it as a working visa and 
there are other people who use it as a holiday 
visa.  So, it’s not really purpose-built for what 
we want.”218  

The reputation amongst WHM themselves 
was also a factor that led to declining 
numbers in the area. One ex-WHM stated, 
“I think it’s (the WHM is) finished.”

Labour hire contractors 
There were very diverse responses from 
interviewees about the legitimacy of labour 
hire contractors in the area. Within the 
region there were some well-known farms 
that managed their fields poorly and engaged 
the use of non-compliant contractors. Poorly 
managed farms had particular problems 
attracting workers as word got around 
amongst the WHM community that farms 
do not pay properly due to poor vine farm 
and people management. Non-compliant 
contractors were also most likely to be 
found here. There also seemed to be a big 
difference between contracted and non-
contracted labour. We found that the SWP 
workers, who worked directly for growers, 
were more satisfied than the ones working for 
the contractor, who were less likely to voice 
their views.  

Ensuring consistent compliance with 
labour standards in horticulture 
industry 
Given some of the reputational challenges 
that the area had faced with poor labour 
compliance over the years, and the type of 
horticulture labour living in the community, 
a number of individuals and groups initiated 
strategies to bring the industry together and 
tackle community issues such as compliance 
with labour standards and encourage better 
treatment of temporary farm workers. The 
most influential stakeholders within this 
community included local council, the growers, 
accommodation providers, labour hire 
contractors, church and community groups. 

Collectively, the town formalised an 
important collaboration to further these 
efforts. In order to better manage the SWP, 
a Social Cohesion Steering Committee 
(SCSC) was established within the 
North Burnett Shire Council under the 
Community Social Cohesion Project 
(CSCP) in 2011. The CSCP, initially 
funded by the Department of Immigration, 
implemented and managed regional social 
cohesion through a strategy that recognised 
the increasing diversity of their workforce, 
particularly the new arrival of SWP workers 
between 2010 and 2012. 

Key issues tackled by the SCSC were:

• Developing links with key community 
groups and representatives, including 
local churches, sporting and recreational 
groups, volunteer bodies like Rotary, 
government such as Queensland Police, 
non-government organisations like the local 
Youth Services, Community Development 
Organisations and local businesses.

• Introducing key activities centred around 
worker orientation, communicating health  
information on a community electronic 
noticeboard, a disseminating information 
strategy and collaborating with key community 
groups to coordinate and support ways to 
bring culturally and linguistically diverse 
(CALD) residents together. This group 
initiated a ‘Welcome Hub’, at the beginning 
of the picking season which was designed to  
assist workers with information and support. 

• Developing a Drop-In centre and a 
communal meeting space for Tongan 
workers in the town’s centre.

• Introducing a ‘bush camp’ which housed 
any overflow of WHMs waiting for the 
picking season to commence. 

• Monitoring of conditions through the 
SCSC; conducting itinerant workers surveys  
twice a year; regular bed audits and providing 
land to the local Tongan community to 
establish a community garden.

The SCSC communicated with the 
FWO requesting investigation of any 
workplace regulation issues that emerged 
for horticulture workers. This strategy of 
engaging diverse stakeholders provided 
successful, measurable and tangible 
outcomes for the horticulture industry and 
the local community.219 With the steady 
and increasing influx of CALD community 
members choosing to locate to North 
Burnett both temporarily and permanently, 
the need for bodies like the SCSC has meant 
that while funding for this initiative has now 
expired, the Committee has remained an 
important part of the town’s infrastructure. 
Importantly, it was also cited by growers as 
a major reason that labour supply was well-
managed and non-compliance lower than in 
other neighbouring regions.

Sustainability of local initiatives
That is not to say that non-compliance does 
not exist. Despite the efforts of the CSCP, 
issues around labour exploitation remain, 
many of which relate to weak enforcement. 
One CSCP committee member noted:

  “I had to call the Fair Work, maybe 30 times 
just to get someone to talk with. I called once 
and they said, ‘yeah fill out the form’. I fill  
out the form, sent to them, what happened to 
the form, who knows? I had 150 backpackers 
to sign a claim and went around during my 
days off. ‘Okay let’s send everything to the 
Fair Work’, which I did with my private  
money to do an express post and sent all of  
the documentation. Nothing! … Fair Work 
called and they said, ‘okay we’re going to  
come to check on the farm. It was like, oh 
good’. The picking was December to January, 
you know when they came, in February … 
when the farm was shut. There were no people 
here the first time. The second time they came. 
That was two years ago, to check on the farm 
but the farm gave them enough reason and 
enough documentation. But they didn’t talk 
to these 150 people because they were already 
gone. Also, to follow up with these people, they 
tried to call them after months. Half of them 
are back in their country, the other half  
maybe changed their number because they  
are backpackers.”220  

Both as members of the CSCP, and as 
individuals, the manager and owner of the 
Mundubbera caravan park’s role was key. 
They stated: 

   “I’m very honest with them when they call me.  
I tell them that this farm is not a good farm; 
you might get some days towards your visa, but 
the pay rate is terrible, the conditions are really 
poor. I’m really honest with them because I 
don’t think it’s fair just to drag them here 
for a week’s accommodation for them to lose 

STAKEHOLDER PERSPECTIVES: WHM

“When I was in Europe four years ago, the 
only thing you could hear was how good 
Australia was. I went there in August last 
year and the voice has changed, “don’t 
go to Australia”. From a tourist point of 
view they are always attracted to Australia 
because you’ve got something that no-one 
else got. But as a working experience, they 
are choosing not to come anymore. In a way 
Asians they get the message a little bit later 
on. It’s just a flowing through- the trend will 
start in Asia.”      
Ex-WHM (Mundubbera) 

218  Interview with grower.
219  Social Cohesion Steering Committee, Minutes, 2017.
220  Interview with caravan park manager.
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money.  It’s a pain for everybody. Then, they 
walk away going, Mundubbera’s a shit place.  
It’s not just the farm, it reflects on the whole 
community.”221 

It appeared that the Mundubbera caravan 
park’s active role was to compensate for the 
less active role (in their view) of the local 
Harvest Office and FWO. They assisted 
horticulture workers with tax and visa issues 
and provided invaluable local knowledge. 
Both the owner and manager of the caravan 
park felt that: “It’s just too much … you try to 
do something good and no-one is supporting you. 

The Harvest Office should be more on track … 
should be more out there talking with the farmers 
… going to check if the guys are being well paid.”

Similarly, local growers recognised and 
valued their good work.222  There was a 
collective sense that everyone had to ensure 
they were not “part of the illegal equation”.223 
Church members on the SCSC also played 
an important role in supporting (particularly 
SWP) workers. We were told, “for many, 
church is not just about spirituality. It also 
represents a place of trust, where people can 
talk about their problems and seek assistance. 
It can be place where food is provided and is an 
important institution that reduces vulnerability 
and social isolation”.224  

The SCSC had been in operation for six 
years, and while it was a formal entity run 
through the Local Council, its sustainability 
cannot be guaranteed. Government funding 
had ceased and the genuine commitment 
to ensuring that horticulture workers were 
protected from non-compliant employers 
required vigilance and close monitoring. 

The SCSC had a positive effect on the town 
and raised the profile of the industry and 
brought growers and the community closer 
together. However, there remained pockets 
of non-compliance. One well-known farm 
operating within the community  continued 
to underpay workers and engage non-
compliant contractors, which frustrated 
those trying to clean the industry up:

  “We sit on the Social Cohesion Board and I 
have raised it many times, but what do you do?  
How can you fix it?  Fair Work can’t fix it. The 
only way is to tell people not to work there.  If 
they can’t get workers, they can’t get the fruit 
off and then suddenly they go, well, what’s 
wrong?”225 

There was a view in the town that farms 
originally employed Europeans, but 
that these workers had been replaced by 
undocumented workers from countries such 
as Taiwan and Korea. This small number 
of undocumented workers appeared to be 
hired by labour contractors. By contrast, 
there were clearly individuals and collective 
organisations that had invested time and 
energy to bring about positive change, 
most particularly the Deputy Mayor of 
Mundubbera, various local growers and 
accommodation providers. However, the 
foundation of these initiatives was fragile. 
Local initiatives such as the ones found 
in Mundubbera, therefore, are important 
to maintaining a level playing field for the 
industry. However, such initiatives must be 
formalised and built into the structure of the 
town to sustain the industry in the future.

STAKEHOLDER PERSPECTIVES: SWP 

“I think the reason why council wanted to 
make sure that we had a finger on the pulse it 
is because we would have a cascade of visibly 
different people arrive overnight.  Over the 
years we’ve had lots of people from Sudan, 
Thailand and Korea.  So, we’ve always had 
such a diverse influx of people that arrive 
every year.  While we weren’t concerned 
about the community accepting them, we 
were concerned about making sure that this 
group (SWP) were made to feel welcome and 
that they really felt like they were welcome 
with open arms.”     
Deputy Mayor (Mundubbera) 

221  Interview with caravan park owner.
222  Interview with grower. 
223  Interview with caravan park owner.
224  Interview with Salvation Army.
225  Interview with caravan park manager.
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Background to Stanthorpe (and the 
Granite Belt Region)
Stanthorpe is a town of about 5,500 
population in south-eastern Queensland in 
a region known as the Granite Belt, within 
the Southern Downs Regional Council 
area. It is located 218 km south-west of the 
nearest major city, Brisbane. There are no 
major tourist attractions in the region. At 
an altitude of about 1,000 metres above sea 
level, the Granite Belt has a cool climate 
for Queensland which makes it suitable for 
growing a range of fruit and vegetables.

Horticulture is a major contributor to the 
region’s economy. 40.1% of the region’s 
businesses are in agriculture, forestry and 
fishing, followed by construction (12.1%) 
and rental, hiring and real estate services 
(7.6 per cent).226 Horticulture accounts  
for the region’s main export, valued at 
$265.1 million.227 

The unemployment rate in Stanthorpe 
was 7.3% at the time of the 2016 Census. 
This was slightly higher than the national 
unemployment rate at the time of 6.9% but 
lower than for Queensland (7.6%).228  

Apples and wine grapes have traditionally 
been the main crops. However, over recent 
years this has changed and the region now 
also grows a diverse range of produce 
including stone fruit, strawberries, tomatoes, 
capsicum, broccoli and leaf vegetables. 
Farms in the region ranged in size but a 
number of growers interviewed reported 
that it is increasingly difficult to maintain 
a small farm and that there are not many 
left in the region. Small farms have been 
bought by neighbouring farms over the years 
to maintain viability. The region had farms 
that supply direct to Woolworths and Coles, 
exported and supplied to the general market.

Sustaining consistent labour supply  
in the region 
The farms around Stanthorpe demand 
seasonal labour to perform jobs such as picking 
and packing produce. The main demand for 
labour comes during the peak harvest time 

from November to March and fewer workers 
are required at other times. The region is 
an approved location for the second-year 
extension for the 417 visa and growers rely 
heavily on temporary migrant workers.

The region’s growers had a few main options 
for sourcing seasonal labour apart from 
directly recruiting themselves. A harvest 
recruitment office operated in the town. As 
part of the government-funded program, it 
provided a free recruitment and placement 
service and visa checks. Additionally, two of 
the caravan parks and one backpacker hostel 
referred their guests to work on farms. The 
backpacker hostel operated as a ‘working 
hostel’ where guests could only stay if they 
were working for one of the hostel’s small 
network of farms.  The two caravan parks, 
however, also welcomed non-working guests 
as well as those who had obtained work 
through the harvest recruitment office. A 
small number of labour hire contractors also 
operated in the region. While interviewed 
growers reported that labour hire contractors 
had contacted them, a number of informants 
suggested that there were fewer operating in 
the area than in neighbouring regions. This 
appeared to be due, at least in major part, 
to the ready availability of seasonal labour 
through the harvest recruitment office and 
accommodation providers.

The vast majority of seasonal workers 
were WHMs. However, this workforce was 
supplemented by a community of permanent 
immigrants, based closer to Brisbane, who 
provided a steady source of seasonal labour 
to some of the region’s farms. We found 
no evidence of growers using labour from 
the SWP and some use of undocumented 
workers including 27 caught in a 2017 raid 
by Border Force, apparently sourced from a 
labour hire contractor.229  

The FWO had a presence in the area, 
operating from their Toowoomba office, 143 
km to the north of Stanthorpe. That office 
had three Inspectors plus a Senior Inspector, 
responsible for Southern Queensland 
incorporating the area of the State south 
of Mackay, not including Brisbane and 
the Gold Coast. At the time of interviews, 

the office was spending most of its time on 
the FWO’s Harvest Trail initiative. In our 
interview with the Toowoomba Office’s 
Senior Inspector, she suggested that, while 
the FWO does did visit the Stanthorpe area, 
they do did not consider it a problem area 
and therefore do did not give it as much 
attention as other regions. Indeed, in 2016 
the FWO successfully prosecuted a large 
strawberry farm in the Stanthorpe area, 
obtaining a $70,000 penalty order from 
the Federal Circuit Court.230 There was no 
notable union presence in the area.

Overall, the region seemed to have done 
quite well with labour supply for low-skill, 
seasonal jobs, relying mainly on WHMs. 
With the presence of the harvest recruitment 
office, accommodation providers and other 
sources of seasonal workers, labour supply 
appeared to be well managed. Additionally, 
the geographical location of Stanthorpe 
meant that it was a manageable drive of 
under three hours from Brisbane so, while 
the area was not popular tourist destination 

226  Southern Downs Regional Council, Southern Downs Socio-Economic Profile (Report, AEC Group, May 2016) 15.
227  ‘Other agriculture’ is defined as “which are not Sheep, grains, beef and dairy cattle, Poultry and other livestock, or Aquaculture”: see ibid 33.
228  Australian Bureau of Statistics, 2016 Census QuickStats: Stranthorpe (3 September 2018) <http://quickstats.censusdata.abs.gov.au/census_services/getproduct/census/2016/

quickstat/SSC32680>. 
229  Liana Turner, ‘Workers to be Deported after Strawberry Farm Raid’, Stanthorpe Border Post (online), 8 February 2017 <https://www.stanthorpeborderpost.com.au/news/

workers-to-be-deported-after-strawberry-farm-raid/3141037/>.
230  Fair Work Ombudsman, ‘Farmers Penalised Almost $70,000 for Short-Changing 417 Visa-Holders $2600’ (Media Release, 26 September 2016) <https://www.fairwork.

gov.au/about-us/news-and-media-releases/2016-media-releases/september-2016/20160926-i-luv-penalty>.

CASE STUDY #3: 
GRANITE BELT REGION: STANTHORPE

STAKEHOLDER PERSPECTIVES: 
REPUTATION

“Are backpackers necessary for the area? Yes, 
they certainly are. Is there exploitation going 
on? Yes, there certainly is. Is that exploitation 
damaging the reputation of Stanthorpe as 
an area to come to? I’d say it’s probably 
damaging a lot of areas. A lot of the kids 
see it as a necessary evil. They’ll certainly 
report it. They’ll do their 88 days and suffer 
or they might do 20 here, 30 there and 30 
there to get their 88 and find one good area 
and a couple of bad areas. The bad area will 
get reported. Now if that bad area happens 
to be Stanthorpe that they ended up with 
the wrong farmer it taints the whole district. 
That’s the big problem. I don’t think the 
older farmer has woken up to the fact that 
social media a) exists and b) goes at the 
speed of light. They think that they can do 
what they’ve done       
Accommodation provider (Stanthorpe)
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like, say, Bundaberg, it was considered close 
enough the nearest urban centre to be a 
popular choice for WHMs seeking to do their 
88 days work.

Those farms within a moderate distance 
from a caravan park near Stanthorpe could 
rely on its proprietors to transport workers 
from the caravan park to and from the 
farms each day. Some farms, particularly 
those further from town, offered on-farm 
accommodation and some transport, e.g. for 
the workers to visit town once per week.

However, at the time of the research 
there was fear amongst some growers and 
community stakeholders about future labour 
supply. This fear arose from concerns that 
two things in particular would damage the 
region’s reputation and scare away future 
WHMs. These included the impending 
introduction of the ‘backpacker tax’, which 
at the time was being proposed at a rate of 

32.5%; and the underpayment and other 
mistreatment of WHMs by some employers.

Compliance with Legal Standards 
A range of civil society stakeholders, 
including growers, accommodation 
providers, harvest recruitment office and 
local council were taking steps to ensure 
that itinerant farm workers (mainly WHMs) 
were treated well. This included taking 
steps to ensure compliance with minimum 
wage laws, sexual harassment laws and safe 
accommodation.

In the Stanthorpe community, a number 
of key stakeholders became aware of the 
threat to the region’s economy presented by 
the risk of poor reputation spread amongst 
WHMs that would reduce future labour 
supply. They took steps both individually and 
collectively to value the interests of the whole 
region by ensuring compliance with labour 
standards and better treatment of temporary 
farm workers, in particular WHMs. The 
most influential stakeholders were the local 
council, the harvest recruitment office, a 
local caravan park and some growers.

An employee of the local council recognised 
that WHMs were being treated poorly in 
relation to their accommodation and work. 
She became concerned, both for the workers’ 
welfare and the impact of a poor reputation 
on labour supply for the region.

The council took a number of steps with the 
aim of protecting workers and the region’s 
reputation. First, it formally regulated 
short-term accommodation to make 
registered dwellings more accessible and 
safer for seasonal workers. Second, it built 
a network of state regulators (including the 
FWO, Anti-Discrimination Commission, 
Fire Service, etc) to influence positively the 
treatment of temporary migrants at work 
and in accommodation. Third, the council 
coordinated a number of specific activities 
to raise awareness amongst the region’s 
stakeholders of the risks posed by poor 
reputation. These included two community 
forums including farmers, accommodation 
providers, harvest recruiters, local police 
and fire services, FWO, Anti-Discrimination 
Commission and the Department of 
Immigration and Border Protection. Finally, 
the council held a number of welcome 
barbeque events for WHMs at which the 
police and FWO attended and provided 
information about rights and sources of 
help. These efforts achieved some success in 
raising awareness of reputational risks and 
influencing the actions of stakeholders to 
better comply with labour standards.

STAKEHOLDER PERSPECTIVES: 
REPUTATION 

“The fact that [WHMs] will be mistreated 
and that in the end our growers won’t have 
the backpackers coming to our region to 
assist them in the harvesting of their crop.”     
Council Representative (Stanthorpe)

STAKEHOLDER PERSPECTIVES:  
COMMUNITY REGULATION 

“[The supervisor] works beside them and 
quietly says rude things.  So we only ever 
send boys out there.” 
Caravan Park owner (Stanthorpe)

“[I told a male worker] ‘if you have any 
trouble or you see any of the girls being 
spoken to badly, then as far as I’m concerned 
you all leave.’ [The farmer] would have  
no workers.”   
Caravan Park owner (Stanthorpe)

“The harvest recruitment office] knows 
when they come here, they’re going to be 
looked after, they’re going to be treated 
well, they will be treated almost like another 
family member as much as you can and so 
we tend to get a really, really good quality 
of backpackers because we look after them.”  
Council Representative (Stanthorpe)
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The Harvest Recruitment Office located in 
the town took steps to ensure that employers 
complied with their legal obligations and 
treated their workers well. The office 
encouraged workers who had been victims of 
non-compliance to report to state authorities 
such as the FWO and Anti-Discrimination 
Commission. Both the Harvest Recruitment 
Office and a local caravan park chose not to  
refer workers to non-compliant growers. As  
well as making labour supply more difficult 
for non-compliant growers, this also encouraged 
other growers to continue to comply with  
labour standards and treat workers appropriately 
in order to maintain labour supply. 

Sustainability of local initiatives
Farmers played a role in maintaining the 
region’s reputation and continuing labour 
supply in a number of ways. Some were 
influenced by the Harvest Recruitment 
Office and caravan park’s actions. Some also 
influenced the actions of other growers in 
the region by encouraging them to comply 
with labour standards and treat their workers 
better, making them aware of the bigger 
picture. 

The simple act of hiring labour from 
reputable sources was perhaps the single 
biggest step taken by growers. Many 
growers had received offers from labour 
hire contractors to provide labour at non-
compliant rates. By continuing to source 
workers from reputable sources such as the 
caravan park and the Harvest Recruitment 
Office, and to reject clearly non-compliant 
offers from labour hire contractors, these 
growers were taking steps to safeguard the 
region’s reputation.

Background to Griffith  
(North-West Riverina)
Griffith is a city in the Murrumbidgee 
Irrigation Area in the north-west of the 
Riverina region. It has a population of about 
20,000231 and is located 574 km (about six 
hours) drive west of Sydney. There are no 
major tourist attractions in the region. The 
region grew as a farming community after 
the end of the World War II with modest 
farming land grants within a small radius 
around the town of Griffith. Outside of that 
radius, larger farms were available. Over 
time, many smaller farms expanded with the 
purchase of neighbouring farms.232 

The Griffith economy is currently strong and 
there were resulting skilled labour supply 
challenges. A number of interviewees said 
words to the effect, “if you can’t find a job in 
Griffith, you don’t want a job”. For example, 
there was a new solar farm paying $30 to 
$40 per hour for low/semi-skilled labour.233 
Skilled and semi-skilled work was available 
in work relating to water use infrastructure. 
A number of large employers in the region 
demanded a large number of permanent 
low-skill jobs. These included Baiada, which 
operated a large chicken processing plant, 
and a few large wineries such as De Bortoli, 
Casella and McWilliams. 

Griffith has historically been known as a 
citrus growing area and its main crops in 

which harvesting labour is required are 
citrus, onions and cherries. However, many 
farms have diversified or moved completely 
away from citrus, due to recent periods 
of low citrus prices (although prices are 
considerably higher now) and the availability 
of mechanisation for other crops. There are 
now a lot of nut crops grown along with 
cotton, neither of which requires much 
low-skill labour. Griffith also has a very large 
production of wine grapes for bulk wine 
that is exported from the region in large 
bladders or tanks. Given the bulk nature 
of this production, picking of these grapes 
is mechanised. There remains demand for 
packing labour but this is also minimised on 
the mechanised farms.

STAKEHOLDER PERSPECTIVES: GROWERS 
ENSURING COMPLIANCE 

“’You’ve got to look after your people’ and 
I got it through to [farmer’s name] and he’s 
doing it now which is good. … He’s worked 
out to keep his core workers, you’ve got to 
look after them.  If you don’t look after them, 
they walk.”     
Grower (Stanthorpe)

STAKEHOLDER PERSPECTIVES: REPUTABLE 
SOURCES OF LABOUR 

“I reckon the whole of them are shonky 
myself.  … How can they just come to me 
and say, it’s only going to cost me $21 an 
hour [when] workers [are] costing me about 
$26 [including all additional costs].”  
Grower (Stanthorpe)

“We’d pay the contractor $21 but [the labour 
hire contractor will] pay his people between 
15 and 18 bucks an hour.  That’s all he pays 
you see.  So if [the workers] can come here 
and then all of a sudden they’re up on $24-
25 an hour, well they’ll stay here too.”    
Grower (Stanthorpe)

“Happy caravan parks have happy people 
too …  I think they’re good to them in there, 
they’ve all been fair … They don’t have any 
trouble because of it too.”   
Grower (Stanthorpe)

CASE STUDY #4:  
NORTH-EAST RIVERINA REGION: GRIFFITH

231  Australian Bureau of Statistics, 3218.0 - Regional Population Growth, Australia, 2016-17 (24 April 2018) <http://www.abs.gov.au/AUSSTATS/abs@.nsf/
DetailsPage/3218.02016-17?OpenDocument>.

232  Interview with local industry expert.
233  Interviews with labour hire provider and grower.
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Sustaining consistent labour supply  
in the region 
Despite the changes in some crops and 
increased mechanisation of harvesting, the 
region’s farms still demanded significant 
supply of labour to perform low-skill roles 
in picking, packing and grading. The range 
of crops and the nature of citrus meant that 
the labour demand was relatively consistent 
across most of the year.

The region has received several waves of 
permanent migration over many years. 
Italians, the main group, have been in the 
region for decades and descendants of these 
early immigrants own many of the farms. 
Indians and Pacific Islanders are also present 
in significant numbers. Many people from 
each group started out in low-skill jobs 
before moving up to own farms or work as 
labour hire contractors. There are apparently 
many undocumented workers in the Indian 
and Pacific Islander populations who have 
arrived on tourist visas, overstayed or 
absconded from the SWP.

The region is an approved location for the 417  
visa extension and growers rely on temporary 
migrant workers. Because of the relatively great  
distance from the nearest major city and the  
lack of local tourist attractions, migrant  
workers in Griffith tended to be focused on 
work, either for the 88 days (417 visas) or 
longer-term for the money (in the case of 
undocumented workers in particular). The 
distance from Sydney also meant that many 
temporary migrant workers had their own 
vehicles. If not, their options for work were 
more limited to staying in a hostel that offered  
transportation to farms, or relying on labour  
hire contractors’ accommodation arrangements.

Griffith offered a wealth of options for 
growers seeking temporary labour for 
low-skill jobs. These included multiple 
backpackers’ hostels, a Harvest Recruitment 
Office, multiple formal labour hire 
contractors with offices in the city and many 
smaller, informal labour hire contractors. 
The Harvest Recruitment Office located 
in the city was not a major supplier of 
labour but was very involved as a sponsor 
of the SWP. Backpacker hostels were more 
major suppliers of WHM labour to farms. 
Hostels operated either as free recruitment 
agents or as labour hire contractors when 
providing WHM labour to farms. The many 
informal labour hire contractors operating 
in the region provided a strong supply of 
undocumented labour, many of whom 
were from the local permanent and semi-
permanent Pacific Islander community.

Large farms could benefit from the SWP and 
local labour due to their purchasing power 
and demand for long-term labour. They 
also enjoyed the benefit of being able to 
supply their products direct to international 
buyers, thus avoiding the local supermarket 

oligopoly and local market opaqueness and  
uncertainties. Of course selling internationally  
added the issue of negotiating currency 
foreign exchange fluctuations. However, such 
fluctuations also potentially impact domestic 
prices in any event and was considered 
insufficient disincentive to export given the 
issues with local markets and supermarkets. 
For small farms, the SWP was not practical 
for direct hire due to shorter picking seasons 
and economies of scale with the efforts and 
costs involved in using the SWP. Therefore, 
smaller farms needed to access SWP workers 
via labour hire or use WHMs or other labour 
hire. There was no evidence from the farms 
interviewed of efforts to address labour 
supply challenges by making low-skill jobs 
more attractive to workers.

The FWO did not appear to have a 
strong presence in the Griffith area. One 
accommodation provider/labour hire 
contractor had received only one phone call 
from the FWO in 12 years of operation. There  
was no notable union presence in the area.

Labour supply challenges
The local economy was strong at the time 
of research and there were several large 
employers demanding permanent, low and 
semi-skilled labour. Therefore, it seemed that 
there was little practically-available supply 
of low and semi-skilled labour amongst the 
local permanent population with legal right 
to work. However, this did not seem to have 
increased pay or conditions in low-skill jobs 
due in part to growers’ limited capacity to 
pay more.

Consistent with our survey findings that 
crops are sometimes left unharvested due 

to unreliable supply of labour, reported 
in Chapter 6, one grower spoke of this 
happening. This farm was located almost an 
hour’s drive from the major accommodation 
housing workers. The backpackers’ hostels 
would not drive workers beyond a certain 
distance and it was apparently difficult 
to convince workers with their own 
transportation to travel long distances. 
This grower would often have only 45% of 
promised workers attend on a given day. 
However, the major cause of crops being 
unharvested for this grower was the sale 
price dropping below the cost of harvesting. 
This grower of zucchini, pumpkins and 
onions said that this happened about 40% 
of the time. For him, 80% of the total cost 
of production was in the harvest. This lack 
of control and information available to 
growers about market prices and factors that 
influence the market price was a cause of 
frustration, uncertainty and wastage, as well 
as preventing them from increasing pay and 
conditions to attract workers.

STAKEHOLDER PERSPECTIVES: 
REPUTATION 

“Most of them have at least one story to 
tell. I mean we backpackers — I think what 
comes up the most is cities like Bundaberg or 
Mildura or — yeah I don’t know, cities like 
that, Griffith … These are places where all 
the backpackers say, ‘Don’t go there, don’t 
go there…”     
WHM (Stanthorpe)
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STAKEHOLDER PERSPECTIVES: COLLABORATION

“I don’t think there’s anyone else in the community that can provide the service that [we 
do] at the moment.  There are people in the community who are assisting migrants to fill 
in forms and they will charge them extra amount of dollars to do the job that I am doing 
for nothing …They are immigration forms.  For a bridging visa, the 108, some of our 
people are charging $200, $300, $800 for this kind of work when I am doing it for the 
love of helping people.”    
Community Centre representative (Griffith)

“It’s part of our support.  If they want sugar and we have sugar, we can provide them 
with sugar or with flour.  But if they don’t need it, then we don’t provide it.  It’s just 
emergency need.”     
Reverend (Griffith)

“Look, there’s one particular [employer] that we haven’t dealt with for a while. It got to 
the stage where some of the girls were being harassed by some of the employees, so we 
talked to the employer, and said, ‘Okay, what we’re going to do is put nothing but blokes 
in here. Nothing but guys.’”     
Accommodation provider and labour supplier (Griffith)

“We ring the contractor first and you know, solicit his side of things, and if we can’t get 
a satisfactory conclusion, then we get the person in here, we write out a report and we 
send it to Fair Work … then it’s up to Fair Work then to take it on with the job seeker … 
I have lost contractors over things like that, and I have withdrawn services to contractors 
over things like that, if it’s pretty apparent.”     
Harvest Recruitment Office (Griffith)

“They said they weren’t paid for quite some time. They didn’t even have a cent with 
them, when they came on the bus. When I picked them up, first thing they asked me, was 
if I could buy them a smoke. They were dying for a smoke. They had no money to buy 
smokes. I took them to a McDonalds and bought them a feed, took them home. Most of 
the time they were working, they never got any money. So I just asked the people around 
here that I used to go to school with, see if they can give them work at the farm, so they 
can make some money.”     
Individual community member (Griffith)

“I had people come to my home at any time of the day, 6 o’clock in the morning, 
7 o’clock, 9 o’clock, 10 o’clock at night.  I never turn anyone away because it’s my 
experience that these people genuinely need help.  If they come at this time I understand 
because they need to work to support their family.”      
Community Centre representative (Griffith)

“I met one, two, three person out there in the [church] been here even more than 25 
years … they still doing the work.  … I’ve seen this with my own eyes, a person just, old 
men, pull it out.  They nearly got all the teeth out ... I said to them, there’s Panadol, just 
buy from the shop.”     
Former undocumented worker (Griffith)

“Often they don’t access health services very often. So usually when they come in, we see 
them when they’re acutely unwell, because generally they’re frightened to come to the 
hospital. … because they don’t tend to get any pre-natal care, and then by the time they 
come in, there could be things wrong with the baby, or diabetes, things like that. Often, 
they’re still out working [fruit picking] at eight and a half months pregnant.”  
Hospital social worker (Griffith)
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Compliance with Legal Standards 
There was little evidence of coordinated/
organised/formal collaboration or regulation 
to ensure compliance with labour standards. 
Unlike in Stanthorpe, and to a degree 
Mundubbera, the local council did not 
consider there to be a major problem of non-
compliance with labour standards and was 
taking limited steps to address it. However, 
there were many examples of informal 
collaboration and other efforts to regulate 
compliance with labour standards and to 
support workers. These related to supply of 
labour, regulation of minimum employment 
standards and support for vulnerable 
workers. See the ‘Stakeholder perspectives: 
Collaboration’ textbox for examples of such 
activities by a range of stakeholders.

Similar to Stanthorpe, Mundubbera and 
Mildura, two labour suppliers, the Harvest 
Recruitment Office and one hostel, had 
taken the responsibility on to cease or limit 
their supply of labour to non-compliant 
growers and labour hire contractors. At 
times this could be at a personal and 
economic loss to those involved. Many of 
these actions relied on reports from workers 
of underpayment, non-payment or other 
mistreatment.

Members of the Pacific Islander community 
in Griffith had provided support in the form 
of food, housing and work introductions 
for strangers or relatives who had run away 
from the SWP or other exploitative work 

situations. These workers had suffered 
non-compliance in relation to low pay, 
unpaid wages, excessive pay deductions and 
poor accommodation. They left these bad 
situations in the region or travelled to the 
region as they knew its reputation for having 
a large Pacific Islander community. This 
kind of support was strong in the Pacific 
Island community and was provided in cases 
of acute need and, in some cases support 
was given long term over many years. This 
was particularity the case with long term 
undocumented workers who had no access 
to social services and were reluctant to 
contact a range of formal support providers.

Community groups provided migration 
advice, such as helping to apply for bridging 
and protection visas (and providing clothing 
and food) for undocumented workers living 
in the region. Churches and community 
groups provided clothing and food.

Churches and a hospital social worker 
provided assistance to migrant workers 
(both undocumented and those with valid 
working visas) to access social services. 
The social worker guided WHMs without 
Medicare or health insurance to make 
hardship applications to reduce or avoid 
medical bills. She also tried to encourage 
the local undocumented population to use 
hospital services, particularly early in their 
pregnancies as there was a problem with late 
presentation to hospital with acute problems.

The Salvation Army recently conducted 
workshops in Griffith to inform the local 
community about their work rights and signs 
of modern slavery. They ran a workshop, 
attended by hundreds of Pacific Islanders 
from the local area and who travelled 
from surrounding regions. The efforts of 
the Salvation Army appear to have been a 
good initial source of information and to 
have sparked some hope amongst both the 
Pacific Island communities and community 
support workers. However, at the time of the 
workshops, there was not yet any evidence of 
a plan for formal, ongoing arrangements and 
that program is no longer funded.

STAKEHOLDER PERSPECTIVES 

“Farmers say there are labour shortages 
but that is not accurate. Their service has 
worked hard to diversify into conventional 
recruitment to provide services to everyone 
not just backpackers — this is the true value 
of being in a place like … Some growers 
sensationalise what’s going on. This may 
be their reality, but it’s their conditions 
of employment i.e. their wages and 
accommodation that gives them a shortage.”      
Manager (Labour Recruitment Office) 
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Harvest Labour Services
Within 11 regions in Australia, the Harvest 
Labour Services and the National Harvest 
Labour Information Service connect workers 
with growers to help minimise local labour 
supply challenges. For growers, this service 
is designed to screen and match workers to 
available farm work.234 Having interviewed 
representatives of seven of these regional 
offices, we found that each operated slightly 
differently. While some operators supplied 
labour directly to growers, many offices 
also supplied to labour hire contractors. 
In some cases, the offices did passport 
checks and VEVO eligibility and provided 
FWO brochures to workers. However, the 
relationship was not always cordial as many 
offices felt that the FWO, “don’t do much to 
investigate after they are contacted”. In terms 
of the challenges the recruitment offices face, 
there was a mixed response. Some felt that 
growers did not treat their workers well and 
that growers would not face labour shortages 
if they treated their workers properly.235 

Most Harvest Labour Services offices 
met growers, their associations and visited 
farms to assess operations so that “it’s easy 
to tell who is a good operator and who is not”. 
The signs of a good operation were usually 
apparent. Similarly, the Harvest Labour 
Services checked local accommodation 
services, pay rates and the supervision of 
workers and many offices report that 95% of 
farmers are “doing the right thing”.236 

These services engaged with all types of 
horticulture workers, however a lot of their 
work was with WHMs (around 90%), with 
the remaining 10% involving local workers. 
There seemed little collaboration between 
these services and the FWO and Federal 
Police, although they did encourage some 
workers to report to the FWO. One manager 
stated that the FWO “blow into town once or 
twice a year but I’ve not seen them do anything 
constructive in cleaning up unscrupulous 
operators and reporting names of unscrupulous 
operators to the FWO results in no action 
being taken.”237  Some providers reported 
the existence of good cooperation and 
collaboration between stakeholders in the 
area and many suggested that their offices 
had contributed significantly to coordinating 
and “cleaning up the industry”.238 

Conclusion: How to grow multi-
stakeholder collaboration within regions
These four cases indicate that regional 
solutions have helped to address the two 
biggest challenges facing the horticulture 
industry: ensuring a reliable supply of 
labour; and ensuring that employers, 
accommodation providers and other relevant 
actors comply with the law and otherwise 
treat workers well. These goals should be 
seen as interrelated to protect the industry 
from reputational damage and address 
sources of current labour supply challenges. 

This Chapter has indicated that much 
is already being done by a range of 
stakeholders to ensure a sustainable 
supply of labour and to ensure widespread 
compliance with labour standards in some 
locations. 

Existing literature suggests that both formal 
and informal networks must operate in 
tandem to sustain industry knowledge, 
co-regulation and enforcement of labour 
standards. Through successful regional 
partnerships it is possible to address 
the twin challenges of labour supply 
challenges and non-compliance with 
labour standards. 

These four cases show that each region 
will approach these challenges differently, 
drawing on their particular strengths and 
local knowledge in a variety of ways to 
attract and retain a dependable labour 
force operating in a compliant industry. 
Moreover, regional differences will often 
demand differing regional responses to these 
challenges. Much of this relies on a genuine 
multi-stakeholder attempt to rid the industry 
of disreputable and often illegal non-compliant 
intermediaries to remove excessive costs, 
misinformation and non-compliance. 239

For those wishing to replicate community 
collaboration in a wider range of regions, 
there is much to learn from these case 
studies. Certainly there are regionally specific 
reasons for more successful collaboration 
in some locations than in others. These 
include geographical, crop timing, eligibility 
for WHM extension 88-day work, and 
existence of tourist attractions, each of 
which may impact the attractiveness of an 
area to WHMs and therefore labour supply. 
They also include the presence of individual 
community leaders who see the value, and 
shared regional interests, in treating workers 

well. Identifying these individuals should 
be possible through existing networks such 
as regional FWO offices, Harvest Labour 
Service offices and, in some cases, local 
councils. The 11 locations in which Harvest 
Labour Services operate offer a strong 
possibility for a collaborative connection 
between growers, workers and regulators.240  

Finally, while our case studies found differing 
levels of interest in the issue within local 
councils, they remain a potentially influential 
actor, and point of contact for stakeholders, 
within regions. Educational facilities (schools 
and further education and training agencies) 
are also important stakeholders that could 
help to attract younger Australians into the 
industry. For instance, this could take the 
form of a gap year offering the opportunity 
for Australians to get life experience before 
deciding or committing to graduate studies, 
apprenticeship or employment.

Community stakeholders do play an 
important role in helping to regulate labour 
markets and labour standards. Equally, the 
simple act of hiring labour from reputable 
sources and calling out those that do not 
is the single biggest step that growers 
can take to reduce non-compliance. By 
working together with accommodation 
providers, religious and welfare agents as 
well as local, State and federal governments, 
growers are well positioned to reclaim 
directly their industry as ethical, dynamic 
and sustainable across all regions in Australia. 

234  Interview with Department of Education. See also Department of Jobs and Small Business, Australian Government, Harvest Labour Services (3 September 2018) 
<https://www.jobs.gov.au/harvest-labour-services>.

235  Interview with director (Harvest Labour Service).
236  Interview with multiple harvest offices.
237  Interview with managing director (Harvest Recruitment Office). 
238  Ibid.
239  Graeme Hugo, ‘Best Practice in Temporary Labour Migration and Development: A Perspective from Asia and the Pacific’ (2009) 47 International Migration 45, 58.
240  Clibborn, above n 199.
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Introduction

Accommodation providers play an important role in sustaining the 
horticulture industry not just by providing accommodation, but also 
by providing transportation to and from farms as well as important 
information about the availability and nature of farm work. 

However, there is significant variation in the 
nature, quality and cost of accommodation 
for different types of workers in different 
geographical regions in Australia.

Further, while growers may have traditionally 
managed their labour needs through direct 
employment, many growers now engage 
workers through labour hire companies who 
either supply their own accommodation or 
work closely with accommodation providers 
to recruit and house workers on their behalf. 
As such, growers are often unaware of how 
workers experience accommodation and 
transport services despite the fact that the 
business model of many accommodation 
providers has depended heavily on ‘building 
relationships’ with growers.241 While this 
can present positive opportunities for 
workers and growers, it can also entrench 
the vulnerabilities of farm workers and 
undermine grower’s ability to secure a 
dependable workforce for their farms. 

Different types of workers engage in 
accommodation and transport services in 
different ways. For example, working holiday 
makers (WHMs) rely heavily on hostel 
and caravan park accommodation where 
transportation are provided as an add-on 
cost. By contrast, the Seasonal Worker 

Program (SWP) requires employers to detail 
accommodation and transportation services 
as part of their sponsorship arrangement. 
While housing is rarely provided for local 
workers, there is also limited or no provision 
of public transportation for local workers 
to access farms in remote locations. There 
is also some evidence that undocumented 
workers are housed in substandard and 
illegal premises, however the scale of this 
problem is difficult to quantify.

When looking at transport services, most 
farms, by their very nature, are located in 
very remote areas and most fall outside main 
public transportation hubs. For example, 
Darwin’s growing region is over one hour 
south of the central business district and 
public transport is minimal to non-existent, 
while other regions might be more accessible. 
Therefore, notwithstanding geographic 
variation, the provision and nature of 
transportation is an important component of 
ensuring horticulture regions have a secure 
labour supply. 

Research indicates that access to 
transportation services can differ between 
local and foreign-born residents accessing 
farm work and also differ on gender lines.242 
Because there is a strong relationship 

between access to transport and economic 
outcomes both for workers and firms, there 
is therefore an urgent need for more localised 
research which analyses the disparate 
transport challenges facing different regions 
within the horticulture industry. 

In many respects, accommodation and 
transport are inseparable from horticulture 
work itself because they can contribute to 
positive interactions within the industry, 
or entrench further vulnerabilities.243 As 
with the horticulture industry in many 
other countries, access to accommodation 
and transport services is segmented by 
the type of labour and visa status of the 
worker.244  For example, approved employers 
under the SWP are required to provide 
accommodation and transportation services 
as well as pastoral care, however this differs 
slightly from New Zealand’s Recognised 
Seasonal Employer scheme (RSE) where 
the exact amount of deductions taken from 
wages for accommodation and transportation 
is formalised in the contract and provided to 
both the worker and the government prior 
to the worker’s employment.245 While the 
dependence of SWP on employers to supply 
these services can create vulnerabilities 
when exorbitant deductions are made, case 

CHAPTER NINE 
REGIONAL INFRASTRUCTURE: 
ACCOMMODATION AND 
TRANSPORT SERVICES     

241  Underhill et al, above n 23.
242  Lynn Dobbs, ‘Stuck in the Slow Lane: Reconceptualizing the Links between Gender, Transport and Employment’ (2007) 14 Gender, Work & Organization 85; Evelyn 

Blumenberg, ‘Immigrants and Transport Barriers to Employment: The Case of Southeast Asian Welfare Recipients in California’ (2008) 15 Transport Policy 33.
243  Clibborn, above n 199.
244  O’Brien, above n 184, 43.
245  Howe et al, Sustainable Solutions, above n 4, 66; Department of Jobs and Small Business, Seasonal Worker Programme – Useful Links (7 November 2018) <https://www.jobs.

gov.au/seasonal-worker-programme-useful-links>.
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study data collected in this report suggest 
that accommodation and transport for SWP 
workers were more regulated than for other 
workers such as WHMs and other temporary 
migrant workers. 

As indicated above, accommodation 
providers, often offer many more services 
than just accommodation. Some may operate 
as a labour hire paying workers directly 
from growers, and many others provide 
transportation and employment advice as 
part of their service. However, we found that 
the ability of different types of workers to 
access and benefit from these services was 
bifurcated. 

The evidence from the case studies in this 
report suggests that different workers and 
visa types have different experiences of 
accommodation and transport services. 
For example, when looking at WHMs there 
was a tendency for these workers to be 
housed in accommodation arrangements 
which supplied transportation to farms. 
This contrasted with other farm workers, 
particularly local workers. For example, in 
Chapter 7 we examine numerous reasons 
why local workers may not be attracted to 
the horticulture industry. One representative 
from the Queensland Agriculture 
Workforce Network (QAWN) believed that 
transportation was one significant barrier for 
locals sourcing farm work. She stated that:  

  “Most of them [locals] wouldn’t have cars. 
Most of them might not even have a licence. 
They might not have a family member who 
holds an appropriate licence to help them 
with getting their hours up.  We’re a bit blind 
— well not we specifically, but there are some 
employers that are blindsided by the stigma 
around regional job seekers and transport. 
Transport is the biggest issue.”246

International research indicates that car 
ownership increases the likelihood of local 
workers being employed and therefore 
leaving welfare. Access to vehicles also 
leads to increased hours of work for welfare 
recipients.247 Within rural and regional areas,  
these issues are more acute and will become 
even more potent if public transportation is 
not improved. For example, in areas where 
investment in horticulture is expected to  
increase significantly there are major concerns  
regarding the provision of transport and 
other infrastructure that could potentially 
inhibit this growth. A report on the future 
viability of the Sunraysia region noted that: 
“current challenges around the availability of 
affordable accommodation, transport, healthcare 
and childcare across the region will need to be 
addressed to support workforce participation  
and growth.”248

Within the Mildura area, there is also 
evidence that labour hire contractors 
influence how accommodation and transport 
services are used by farm workers. One 
government report stated that contractors 
could give workers envelopes with wages 
from which accommodation, transport 
and often a finder’s fee had already been 
deducted. This could result in workers 
getting hourly rates ranging from $10 to $15 
an hour. Another study reported that there 

were instances where workers ended up with 
only $20 to $40 a day after expenses were 
deducted, for a full day’s work.249  

Findings
1. Working hostels and other 
accommodation providers play a central 
role in managing labour supply challenges 
in many regions by supplying farm workers 
to growers. Some of these also play a role 
in fostering greater compliance with labour 
standards by selectively choosing growers 
and only sending workers to farms with a 
reputation for compliant labour relations. 

2. There is considerable variation 
in the costs of privately-operated 
accommodation and transportation 
services both between and within 
different groups of workers. The more 
vulnerable the worker, the more likely they 
are to be exposed to exploitation through 
being forced into poor quality, high cost 
accommodation close to farm locations. 
The variation in accommodation and 
transport arrangements, and the degree of 
vulnerability of different workers, means 
regulation of accommodation and transport 
needs to be sensitive to local circumstances, 
and the most effective response to problems 
with exploitation of workers is through 
collaboration of the various stakeholders.

246  Interview with Queensland Agriculture Workforce Network (QAWN) representative. For information about QAWN see: Queensland Farmers’ Federation, Queensland 
Agriculture Workforce Network (QAWN) <https://www.qff.org.au/projects/rural-jobs-skills-alliance/queensland-agricultural-workforce-network-qawn/>.

247  Paul M Ong, ‘Car Ownership and Welfare-to-Work’ (2002) 21 Journal of Policy Analysis and Management 239; Tami Gurley and Donald Bruce, ‘The Effects of Car Access 
on Employment Outcomes for Welfare Recipients’ (2005) 58 Journal of Urban Economics 250.

248  Victorian Skills Commissioner, above n 167, 12.
249  Forsyth, above n 76, 154.
250  Howe et al, Sustainable Solutions, above n 4, 88. 

STAKEHOLDER PERSPECTIVES: 
TRANSPORT 

“In terms of the cohorts that we are looking 
at there are the primary barriers, the lack 
of licence because our farms are not within 
walking distance.  Our public transport 
system is irregular and it’s sporadic and it 
doesn’t go where our farms are located.”      
QAWN (Bundaberg)  
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Growers rely heavily on accommodation 
providers to access temporary migrant 
workers. The National Survey of Vegetable 
Growers revealed that 40% of growers 
surveyed had used labour hire firms to access 
workers and 29% had recruited through 
hostels. Growers who used hostels to recruit 
were most likely to employ temporary 
migrants compared to Australian workers. 
Among growers surveyed, 15% had a formal 
business relationship with a hostel that 
provided accommodation to their workers.250  

Accommodation providers are an important 
part of how growers conduct their business 
and how they access available labour, 
particularly during short intense harvesting 
times when labour needs fluctuate. While 
each region and type of farm had different 
labour requirements, survey data revealed 
that growers who had less difficulty 
recruiting labour were significantly less likely 
to recruit workers through ‘youth hostels’. 
The propensity to recruit through hostels 
was also significantly higher than average 
among those growers who only needed 
workers for less than six months.251  

Similarly, growers reported that for some 
crops, they required dozens, if not hundreds, 
of workers at short notice, and then at 
other times the demand almost completely 
fell away. The case studies found that 
many accommodation providers played an 
important role in supporting labour supply 
in situations of fluctuating grower demand 
for workers. They used local knowledge of 
growers needs, as well as labour demand in 
previous seasons, to inform workers via social 
media of up-coming work opportunities. 

For example, one grower reported that 
they will “get the same people back every day 
for months [in] potatoes and sweet potatoes or 
strawberries or capsicums”, but then draw on 

lists of workers supplied by hostels to meet 
the changing demands each day based on 
the crop being picked. 252 Workforce needs 
could fluctuate from 55 return local workers 
and family members, to the need for 400 
temporary workers that were required during 
the peak picking season. The need for such 
flexibility in labour allocation meant that 
growers had to rely on sourcing different 
workers each day to pick crops where the 
harvesting process was more physically 
demanding and unattractive. 

While accommodation providers maintain 
a central role in housing workers employed 
in the industry, they have attracted criticism 
due to their ability to control access to 
horticulture jobs. Since many WHMs 
gained work exclusively through hostels 
and given they were generally employed 
casually, hostels had an exclusive power to 
supply work to, and withdraw work from, 
WHMs. This is supported by media reports 
which have recorded cases where hostels 
attract workers to their hostels via social 
media on the promise of work which may 
never eventuate, leaving workers to pay 
accommodation costs while waiting for work 
to flow through.253   

The Victorian Inquiry into the Labour Hire 
Industry also found considerable evidence of 
non-compliant labour hire and inadequate 
accommodation providers, particularly in 
regional areas that relied heavily on WHMs 
and other seasonal workers. One submission 
relating to the Sunraysia region noted a 
hostel that housed over 400 workers, who 
were paid $12 an hour with deductions of $5 
for transport each way every day and $130 
for accommodation with half a dozen people 
in one room. 254 

251  Ibid 89.
252  Ibid 42.
253  Underhill et al, above n 23. 
254  Forsyth, above n 76, 178.

FINDING #1 ACCOMMODATION SERVICES PLAY A CENTRAL 
ROLE IN MANAGING LABOUR SUPPLY CHALLENGES

STAKEHOLDER PERSPECTIVE: 
ACCOMMODATION

“I can only imagine what it would do 
to a farmer trying to work, sleep and 
manage his (sic) operation while being 
squeezed by supermarkets, worrying 
about the threat of or actual storm 
damage smashing his (sic) livelihood 
and coordinating pickers, packers, 
transport agents, box suppliers, 
equipment bureaucracy, a mechanic, his 
wife and family and the bank.”  
Hostel owner (Mildura) 
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There is considerable variation in the 
quality of accommodation provided in the 
industry, particularly where accommodation 
providers take on multiple roles, blurring 
the line between labour contractors and 
accommodation providers.255 The exercise 
of dual roles can be both beneficial and 
detrimental to the welfare of workers and 
the industry more broadly.  In one case 
we found that accommodation providers 
played a vital regulatory role in the industry, 
by spending considerable time and effort 
connecting workers to trusted contractors 
and growers.256 One caravan park owner in 
Queensland stated:  

  “We now rarely will touch a contractor who’s 
got one name and a mobile phone number  
and even if they ring us, we’ll go “no we 
haven’t got anybody”, because you can’t  
track them down later on.”257  

Hostel owners can also use their central 
place in the labour supply chain to ‘screen’ 
workers. One hostel owner in New South 
Wales stated: 

  “We just spend most of our time turning  
people away, but we can also be selective as 
well about who we say ‘yes come’ and who  
we say ‘no’ to. We take a dim view of people 
who get drunk and fight with each other. We 
take a dim view if we have work for people 
and they don’t go for varying reasons, because 
that’s our relationship with a farmer that gets 
screwed around and ultimately that is more 
important than they are.”258 

This hostel owner stated clearly on its 
website that the hostel could not guarantee 
work and that workers were discouraged 
from visiting the area when work is scarce. 
The hostel also stated that they are ‘picky’ 
with growers, collecting a database of over 

600 trusted growers in the area. This hostel 
owner also related that on occasion he had 
‘rescued’ backpackers from unsatisfactory 
employment or housing situations. The 
owner felt strongly that there was a need for 
legislation to identify those people (in illegal 
share housing) so that all accommodation 
providers were on the same playing field.259  

These examples show that accommodation 
providers often mediate relations between 
workers and farms and represent an 
important vetting stage for growers and 
workers to understand and assess the nature 
of their employment. Accommodation 
providers also educate workers about the 
availability of work which assists WHM, and 
other temporary workers, to decide which 
regions to visit. There is also evidence that 
accommodation providers work closely with 
local councils and growers to ensure that 
there was sufficient local accommodation 
by undertaking regular bed audits that 
synchronise with picking schedules. Some 
accommodation providers also assist with 
tax and visa advice, as well as considerable 
pastoral care, for temporary farm workers.260  

Indeed, in one of the regional case studies 
we were told that the checking-in process for 
one caravan park could take up to an hour 
due to the detailed information provided 
about available work. As the owner noted:

  “Because we are going to explain everything 
to you. Which farm, what are they doing, how 
much do they pay and which one should suit 
you better. If a big guy was coming here,  
we’d go to him and say look you can go to  
this farm because they have high trees, you 
won’t have any problem. You are a small girl, 
go and talk with this farmer because maybe 
they will put you in the shed or they have a 
small tree, you won’t have a problem there.  
It’s time consuming.”261 

On occasions, accommodation providers 
offer information leaflets outlining their legal 
rights including advice about how best to 
prepare for work in the horticulture industry. 
Many local growers were appreciative, as 
well as highly dependent, on these efforts to 
orientate their workers. One caravan park 
manager had designed and distributed a 
detailed map of the local area, which was 
subsequently copied by the local Harvest 
Recruitment Office to give to their clients. 

255  Interview with hostel owner (Mildura).
256  See also Clibborn, above n 199.
257  Interview with caravan park owner (Mundubbera).
258  Interview with hostel owner (Mildura).
259  Joint Standing Committee on Foreign Affairs, Defence and Trade, above n 11, 24.
260  Interview with caravan park manager.
261  Interview with caravan park manager.

FINDING #2 THERE 
IS CONSIDERABLE 
VARIATION IN THE 
PROVISION OF 
ACCOMMODATION AND  
TRANSPORT SERVICES

STAKEHOLDER PERSPECTIVES 

“There are difficulties identifying how to overcome some of the problem with 
accommodation in the horticulture industry. ‘While there is a limit to the 
number of people you can have on a premises...the problem with all of those 
laws is that if you want to inspect somebody’s premises, you’ve got to tell 
them that you’re coming.  So, then they chase all of the people out, and then 
they only have the right amount of people on the premises when you turn up. 
Under that sort of system, you’ve got to be pretty stupid to get caught.”  
Local government official (Mildura)

“Now, first of all, the bloody sheds shouldn’t be stuck against the house. 
This one caught on fire.  You’d want to see the wires under there where the 
kids were and everything.  They couldn’t get enough power to come to the 
back bedrooms, so they stuck a three-inch nail into the box as a fuse.  So, the 
bloody thing melted down and the house caught on fire. There’s about a dozen 
or more people living in there.  This one here is just chock-a-block.  They 
all work at the farms.  That house over there has just been bought. This one 
here, there’s about 12 people in there or more out the back. Have a look up 
there.  Caravan over there on the lean-to, that’s against the law.  Another one 
over there.  A caravan over there, there’s about 15 or 20 people in it, the same 
bloody family.”  
Local government official (Swan Hill)

“Some of the big firms … that employ a lot of people with really good jobs 
and good salaries. If you came here (to Robinvale) you’d probably go and live 
in Mildura and drive down here, because there’s no accommodation. But a 
lot of the workers will just live anywhere. The more middle-rung employees to 
highly skilled, they want a good house. Some of the others are prepared to take 
something a bit dodgy…The firms in the area admit that they get really poor 
value from their employees, who have to drive long distances to get to their 
properties … So maybe the bigger horticultural producers, in time, will build 
some more accommodation; but it won’t be enough.”  
Local business operator (Robinvale) 
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In one region, when there was a lack of 
accommodation to house workers for the 
imminent picking season, the owner of the 
local caravan park initiated a collaboration 
with the local council and growers to set 
up a temporary camping area for WHMs 
and other temporary farm workers. Part of 
the arrangement was that workers could 
access an overflow camping site facility at 
the cheaper rate of $5 a night in exchange 
for the visitors undertaking some voluntary 
activities with the local Rotary Association.262  
However, while there are examples of good 
practice within the industry, accommodation 
providers have also attracted adverse 
attention, including reports that horticulture 
workers are being exposed to exorbitant 
rents in illegal share houses.263  

These types of share houses, of which one 
hostel owner claimed there were over 100 in 
the Bundaberg region, are often difficult to 
locate. However, their existence undercuts 
legitimate and ethical operators. For 
example, undocumented workers tended to 
be housed in share houses often owned or 
leased by their contractor. As one labour hire 
contractor reported, “They [undocumented 
workers] just hide. Like let’s say, you rent a 
house and something like that and you can  
hide easy.”264  A former undocumented 
worker described how contractors are 
vigilant in ensuring undocumented workers 
do not make local connections and remain 
concealed, describing how “the contractor 
will just sleep in the car outside [the houses of 
undocumented workers] and watch them. So  
no-one walks outside.”265 

One witness told an Inquiry into labour 
hire that a house owned by a labour 
contractor with three bedrooms was housing 
approximately 20 people. The kitchen had 
been taken over as accommodation and the 
residents were cooking in the yard.266 These 
reports are commonplace with suggestions 
that hostel networks are experiencing higher 
vacancy rates due to illegal contractors 
that house their workers in their own 
accommodation that is out of sight to the 
general population.267  

In one of the regional case studies presented 
in this report, a local government official 
drew attention to the main street of the town 
where there were many painted-out shop 
windows, indicating where shops had been 
converted into illegal accommodation.  He 
lamented, “one of those used to be a very large 
menswear shop, and God knows how many  
bunks are in there, that’s what will be in there.”268  

Accommodation providers can have a very 
positive impact on the horticulture industry 
by assisting growers to source labour 
efficiently. Working hostels ensure that 
“people aren’t sitting around”269 and in many 
respects growers have come to rely heavily 
on accommodation providers to secure 
workers particularly during the chaotic 
harvest period. 

However, these dependencies can also have 
a negative effect on the employment of local 
workers. Outside of the ‘core’ workforce of 
local non-seasonal workers, the hostels can 
often have monopoly control over the supply 
of seasonal labour coming from outside the 
area, thereby making it difficult for other 
groups of workers to gain access to local 
employment. As far back as two decades ago, 
the Bundaberg Fruit and Vegetable Growers 
stated that the practice of employers 
approaching hostels directly for workers 
can disadvantage the local labour force, 
particularly as hostels coordinate WHMs and 
transport them to farms. 

These issues remain a concern today. 
According to one local employment services 
manager, “there are some farms that do employ 
locals, but generally it is a little hard for people to 
get into the majority because they tend to use the 
backpacker hostels.”270 

While accommodation impacts different 
groups of workers in different ways, housing 
does have an influence on the reputation 
of the whole industry. The numerous 
media accounts of substandard housing, 
unauthorised deductions and reports of 
withholding workers passports can only serve 
to entrench problems with attracting and 
retaining labour within farming regions.271  

It is interesting to note that some growers in 
California are addressing labour shortages 
by returning to onsite accommodation. 
Research indicates that some Californian 
farmers are increasingly building 
accommodation on their farms to attract 
and retain farm labour given the drop in 
Mexican farm workers coming to the area 
looking for work. For example, Californian 
vegetable grower Tanimura and Antle are 
constructing an 80-100 bed apartment 
building designed for single men and larger 
apartments designed to house up to eight 
residents to attract and retain farm labour. 
While this option is more viable for the larger 
firms or firms who combine their needs, 
it does indicate that growers recognise the 
importance of accommodation in attracting 
labour into the area.272 

262  Interview with caravan park owner.
263  Frances Adcock, ‘Illegal Hostels Hurt Backpacker Region’ ABC Rural (online), 10 December 2013 <https://www.abc.net.au/news/rural/2013-12-10/illegal-

hostels/5147054>; Marina Freri, ‘Working Holiday-Makers “Exposed to Exploitation”’, SBS News (online), 28 February 2014 <https://www.sbs.com.au/news/working-
holiday-makers-exposed-to-exploitation>.

264 Labour hire contractor (Orange).
265 Former undocumented worker (Griffith).
266 Forsyth, above n 76, 179.
267 Underhill et al, above n 23.
268 Counsellor (Swan Hill).
269 Hostel owner (Mildura).
270 Howe et al, Sustinable Solutions, above n 4, 90.
271  ‘More Than $1m in Lost Wages Recovered for 2,500 Fruit Farm Workers’, The Guardian (online), 22 November 2018 <https://www.theguardian.com/australia-

news/2018/nov/22/more-than-1m-in-lost-wages-recovered-for-2500-fruit-farm-workers>; Joshua Robertson, ‘Mia Ayliffe-Chung’s Mother Battles Exploitation of 
Backpackers in Australia’, The Guardian (online), 11 July 2017 <https://www.theguardian.com/australia-news/2017/jul/11/mia-ayliffe-chungs-mother-battles-exploitation-
of-backpackers-in-australia>. 

272  Phillip Martin, Immigration & Farm Labour, UC Comparative Immigration & Integration Program (Forum on migrant workers in agriculture, The University of Sydney, 
15 November 2018).

STAKEHOLDER PERSPECTIVE: 
ACCOMMODATION

The current arrangements of 
hostels supplying WHM to growers 
discriminates against the local labour 
force who find it difficult to access the 
work sources. The Commonwealth 
Employment Service does not seem to 
be playing an active role in promoting 
and training local labour to fill the 
positions on farms.  
Joint Standing Committee on 
Migration, Working Holiday 
Markers: More Than Tourists, 1997 
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PART 3:  
VISA OPTIONS 
AND REFORM
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Introduction
The Working Holiday Maker (WHM) Program 
was introduced as a bilateral agreement with 
the UK in 1975 to facilitate the movement of 
young people between the two countries for 
the purpose of work and travel. 

As of June 2018, the program had expanded 
to include 42 countries, 19 on subclass 
417 visas, and 23 on subclass 462 visas. 
The government also has uncompleted 
agreements with Papua New Guinea, Greece 
and Ecuador. 

The program has a dual purpose of 
providing a reciprocal opportunity for young 
people from Australia and partner countries 
to travel and work. WHMs travelling to 
Australia have always been permitted to work 
for the full 12 months of their visa, but until 
5 November 2018 for a maximum of six 
months with any one employer. 

WHMs have contributed to the horticultural 
workforce since the inception of the visa. 
Their significance as a source of labour 
for the industry has increased over time, 
and  particularly since 2005, when the 
subclass 417 visa was amended to provide 
the opportunity for WHMs to apply for an 
extension of their visa for a second year if 
they completed 88 days of work in specified 
industries in regional Australia. A further 
amendment in 2017 enabled subclass 462 
visa holders to apply for a visa extension for 
a second year if they completed 88 days of 
work in northern Australia. 

On 5 November 2018, the government 
announced further amendments to the 
visa, providing the opportunity for subclass 
417 visa holders to apply for a third year of 
work if they complete 6 months of work in 
their second year. This opportunity is also 
available for subclass 462 visa holders in 
regional areas throughout Australia (and not 
only in northern Australia), including the 
whole of South Australia and Tasmania. The 
government has also foreshadowed that it 
will increase the cap on numbers for some 
countries in the subclass 462 visa program.

The 2005 changes to the conditions of WH 
visas coincided an increase in the number 
of WHMs travelling to Australian between 
2005-06 and 2012-13 in the order of 223%. 
Between 2012–13 to 2017–18 numbers 
of WHMs have declined by 23%. Despite 
this recent decline, the number of WHMs 
granted visas in 2017-2018 is still very high 
by historical standards. These variations 
demonstrate that there is considerable 
fluctuation in the numbers of WHMs, which 
has implications for their reliability as a 
source of labour for the horticulture industry.

The changes announced in November 2018 
are also likely to result in a dramatic rise in 
WHM numbers in both the subclass 417 and 
462 visa programs. The precise impact on 
the horticulture labour market will depend 
on how attractive a three year visa with 
unlimited work rights is to young people 

CHAPTER TEN 
THE WORKING HOLIDAY  
MAKER PROGRAM     

TABLE 10.1 WORKING HOLIDAY VISA ELIGIBLE COUNTRIES

417 visa eligible countries (uncapped)

Belgium Finland Italy Norway

Canada France Japan Sweden

Republic of Cyprus Germany Republic of Korea Taiwan

Denmark Hong Kong Malta United Kingdom

Estonia Republic of Ireland Netherlands

462 visa eligible 
countries

Visa caps  
(462 visa)

Argentina 1500

Austria 200

Chile 2000

China 5000

Czech Republic 500

Hungary 200

Indonesia 1000

Israel 500

Luxembourg 100

Malaysia 100

Peru 100

Poland 500

462 visa eligible 
countries

Visa caps  
(462 visa)

Portugal 200

San Marino 100

Singapore 500

Slovak Republic 200

Slovenia 200

Spain 1500

Thailand 500

Turkey 100

United States of America No cap

Uruguay 200

Vietnam 200

VISE ENTITLEMENT VERIFICATION 
ONLINE (VEVO)
• Employers must have an Australian 

ABN to register for VEVO

• Employers must have good evidence 
of a person’s identity — such as 
sighting their passport

• Employers must request and retain 
the visa holder’s permission to check 
their details in VEVO.

• If an employer is not registered 
with VEVO, they can still check a 
worker’s visa status by requesting 
that the worker send their visa status 
directly from VEVO. VEVO enables 
the worker to send an email with 
information on their visa status.
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from agreement countries, and also which 
countries in the subclass 462 visa program 
have the caps lifted. 

The evidence from the national survey and  
regional case studies presented in this Chapter  
relate to research conducted prior to the 
November 2018 changes to the WHM program.

There are no dedicated regulatory 
requirements for the employment of WHMs. 
WHMs are entitled to the same wages and 
conditions as local workers and the Fair Work 
Act 2009 (Cth) applies equally.

Employers are expected to take reasonable 
steps to ensure they are not allowing 
work in breach of the Migration Act 1958 
(Cth). This is supported by the employer 
sanctions provisions in the Migration Act 
sections 245AB–245AEB. One way that 
employers can check visa status of WHMs 
and other non-citizen workers is to use Visa 
Entitlement Verification Online (VEVO), 

although these checks are not mandatory  
for employers.

WHMs who wish to qualify for a visa 
extension must provide payslips as evidence 
of having completed the requisite 88 days of 
work. This places an obligation on employers 
to provide payslips detailing the days and 
hours of work.

The horticulture industry is heavily reliant 
on WHMs. However, there are challenges for 
growers in relying on WHMs as a primary 
source of labour and there have also been 
increasing reports of exploitation of WHMs. 
Both of these aspects provide risks for the 
horticulture industry in relying on WHMs to 
pick, pack and grade fresh produce. These 
two regulatory challenges are explored below, 
with reference to evidence from the case studies, 
the National Survey of Vegetable Growers, 
the scholarly literature and media reports.

TABLE 10.2 VISA GRANTS IN THE WORKING HOLIDAY VISA PROGRAMS 273

Subclass 417 
(first year visa)

Subclass 417 
(second year 
visa grants) 

Subclass 462 
(from 2005)

Subclass 462 
(second year 
grants)

Total

1995-96 40,273 40, 273

2000-01 78,642 78,642

2005–06 114693 751 115,484

2006–07 127,171 7822 1812 136,805

2007–08 142,516 11,826 3488 157,830

2008–09 166,132 21,775 6409 194,316

2009–10 150,431 25,315 7422 183,168

2010–11 162,980 22,500 7442 192,922

2011–12 184,143 30,501 8348 222,992

2012–13 210,369 38,862 9017 258,248

2013–14 183,428 45,950 10,214 239,592

2014–15 173,491 41,339 11,982 226,812

2015–16 159,409 36,264 18,910 214,583

2016-17 157,858 34,097 18, 647 409 211,011

2017-18 152,622 32,828 21,667 3,339 210,456

273  Senate Standing Committee on Employment, Workplace Relations and Education, above n 138; Department of Immigration and Citizenship, ‘Working Holiday Maker 
Visa Program Report’ (Australian Government, 30 June 2011); Department of Immigration and Citizenship, ‘Working Holiday Maker Visa Program Report’ (Australian 
Government, 30 June 2012); Department of Immigration and Citizenship, ‘Working Holiday Maker Visa Program Report’ (Australian Government, 30 June 2013); 
Department of Immigration and Border Protection, ‘Working Holiday Maker Visa Program Report’ (Australian Government, 30 June 2014); Department of Immigration 
and Border Protection, ‘Working Holiday Maker Visa Program Report’ (Australian Government, 30 June 2015); Department of Immigration and Border Protection, 
‘Working Holiday Maker Visa Program Report’ (Australian Government, 30 June 2016); Department of Immigration and Border Protection, ‘Working Holiday Maker 
Visa Program Report’ (Australian Government, 30 June 2017); Department of Home Affairs, ‘Working Holiday Maker Visa Program Report’ (Australian Government, 
30 June 2018).
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TABLE 10.3 WHM PROGRAM – REGULATORY CHALLENGES AND SUMMARY OF FINDINGS

Challenge #1:  Addressing the horticulture 
industry’s reliance on WHMs

Challenge #2:  Addressing concerns of worker exploitation

Finding #1 WHMs are the primary source of labour supply for 
the horticulture industry.

Finding #8 The WHM program has been associated with a significant 
incidence of horticultural worker exploitation 

Finding #2 WHMs are an effective labour supply for growers 
with crops with short or stop-start seasons as these 
growers necessarily experience a high turnover of 
workers because of the nature of their crops.

Finding #9 Underpayment of wages and poor conditions of work is a core 
element of the exploitation of WHMs engaged in horticulture 
work.

Finding #3 Some subclass 417 visa holders, particularly from 
Taiwan and South Korea, wished to work beyond six 
months in horticulture and were hampered by the 
restriction of six months work for a single employer.

Finding 
#10

Although piece rates can be an important tool in encouraging 
and rewarding greater productivity, there is evidence of an 
inappropriate use of piece rates in the employment of WHMs.

Finding #4 The heavy reliance on WHMs as the primary source 
of labour poses risks to the sustainability of the 
horticulture industry’s labour supply.

Finding 
#11

There is evidence of WHMs being overcharged for 
accommodation, food or transport, with these secondary expenses 
used to tie WHMs to farms in order to cover these expenses.

Finding #5 The opportunity for growers to realise productivity 
gains for training and investing in WHMs are limited 
because of the one-off, time-bound nature of the 
WHM visa.

Finding 
#12

There is more exploitation of workers in regions with an 
oversupply of WHMs.

Finding 
#13

There is inconsistent worker induction and occupational health 
and safety (OHS) training of WHMs.

Finding #6 The incentive of a visa extension for WHMs working 
in horticulture means that many WHMs work in 
the industry for the purpose of earning a migration 
outcome rather than an interest in horticultural work.

Finding 
#14

The 88-day requirement encourages exploitation by attaching a 
migration outcome to the performance of work.

Finding #7 Limiting the locations in which WHMs can engage 
in eligible work for the visa extension distorts the 
labour market .

Finding 
#15

There is a lack of oversight of the conditions of work of WHMs in 
the industry.

Finding 
#16

WHMs find it difficult to find horticultural work and the absence 
of a regulated, centralised portal listing farm work vacancies has 
led to the proliferation of unofficial sources, some of which seek 
to take advantage of WHMs’ vulnerability.
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Finding #1: WHMs are the primary 
source of labour supply for the 
horticulture industry.
There is no precise data on the number of 
WHMs working in horticulture. However as  
early as 2006 it was noted that WHMs were  
the ‘backbone of the harvest labour supply’.274  

In the intervening decade, WHMs’ labour 
contribution has become even more 
profound as the size of the WHM program 
has increased and in particular, because 
of the introduction of a second-year visa 
extension for WHMs who complete an 
88-day period of ‘specified work’ in 2005. 
The program has also been opened up to 
new partner countries, many with far lower 
minimum wages than Australia, for example 
Taiwan and South Korea.

In recent times, reforms have been 
introduced to the WHM program to increase 
its uptake in the horticulture industry. In 
particular, there is now the potential for 
WHMs on the 462 visa to work in the 
horticulture industry in Northern Australia 
for 88 days in order to receive a second year 
visa extension. The reforms in November 
2018 represent a significant liberalisation of 
the program, and are likely to lead to an even 
greater level of industry reliance on WHM 
labour.

These recent reforms to the subclass 417 
and 462 programs have significant risks. 
All of the countries in the 462 program are 
less economically prosperous, have far lower 
minimum wages and/or have less regulated 
labour markets than Australia. Therefore, the 
financial gain from working in horticulture 
through the subclass 462 visa is likely to 
be significant for WHMs from some of 
these countries (for example, Indonesia, 
Bangladesh, Thailand and Malaysia). This 
substantially increases the risk that these 
visa holders will be exploited, which in turn 
damages the reputation of the industry and 
attraction of workers into it.

The case studies revealed that reliance 
on WHMs is not uniform across the 
horticulture industry. For example, in 
locations like Katherine, Munduberra or 
Virginia where other forms of horticulture 
labour were sourced by growers, there was 
far less reliance on WHMs. 

However, growers in a number of the 
other case study locations exhibited a 
strong reliance on WHMs. This was most 
pronounced in regional locations which were 

eligible postcodes for the 417 visa extension, 
were close to metropolitan centres, or were 
more desirable for tourists. As these regions 
had a steady flow of WHMs, growers had 
come to be heavily reliant on WHMs. Of 
all the case study locations, growers in 
Orange, Gingin, Binningyup, Bundaberg, 
Darwin, Griffith, Lockyer Valley and Mildura 
reported the greatest reliance on WHMs. 

Finding #2: WHMs are an effective 
labour supply for growers with crops 
with short or stop-start seasons as 
these growers necessarily experience 
a high turnover of workers because of 
the nature of their crops. 
Most growers in the case studies expressed 
the view that the WHM visa extension was 
a vital source of workers for picking and 
packing work in the industry. 

The success of the WHM program in 
meeting the industry’s labour needs was 
most evident in the case study in Orange. 
There were 20 farms in Orange that 
specialised in cherries which cumulatively 
required a workforce at picking time 
of 1,500 to 2,000 workers. The picking 
season for cherries was short and intense, 
usually lasting six weeks beginning in late 
November. Growers in Orange reported that 
each year there would be a strong influx of 
WHMs at the start of the cherry season and 
that this had increased significantly since 
the introduction of the 417 visa extension 

in 2005. Prior to this, growers reported they 
relied on a mix of workers, including grey 
nomads, itinerant local workers, international 
students and WHMs during the harvest, but 
that most of these other sources had now 
been replaced by WHMs. Growers in Orange 
reported positively about the productivity, 
reliability and aptitude of WHMs.

CHALLENGE #1: ADDRESSING THE HORTICULTURE 
INDUSTRY’S RELIANCE ON WHMS

HOW RELIANT IS THE INDUSTRY ON WHMS?
• In 2015–16, 93% (33,666) of second-year visa applicants worked in agriculture to 

satisfy the 88-day requirement.

• Curtain et al estimated in 2018 that WHMs and other visa holders (except SWP 
workers) comprise 60% of the horticultural workforce.

• Yan Tan et al’s research suggests that WHMs consistently make up between 50 and 
85% of the low skilled seasonal workforce in horticulture.

• 72% of growers in the National Survey of Vegetable Growers reported employing 
WHMs in the past five years.

See more:

Richard Curtain et al, ‘Pacific Seasonal Workers: Learning from the Contrasting 
Temporary Migration Outcomes in Australian and New Zealand Horticulture’ (2018) 5  
Asia & The Pacific Policy Studies 471.

Yan Tan et al, ‘Evaluation of Australia’s Working Holiday Maker (WHM) Program’ 
(Paper, National Institute of Labour Studies, Flinders University, 2009).

274  Senate Standing Committee on Employment, Workplace Relations and Education, above n 138, 14 [2.6].

STAKEHOLDER VIEWS

“If we don’t have the Asian back-
packers coming to Australia then I 
think the strawberry industry will fold.”  
Grower (Griffith)

“The 88 days works to our advantage 
because it takes them out of the 
cities. Most of the backpackers 
would love to stay — especially 
Asians, they would love to stay in the 
city. They don’t want to come out 
doing rural work. So if they get rid 
of that [the 88 days], I think we’re 
going to lose a lot of pickers.”  
Grower (Orange)

“The [WHM visa] system’s great  
but I reckon it should be longer. 
Three months is not really enough to 
finish a season. The 88 days is a great 
idea but it should be increased to 
four months.” 
Grower (Griffith)
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Finding #3: Some subclass 417 visa 
holders, particularly from Taiwan and 
South Korea, wish to work beyond 
six months in horticulture and were 
hampered by the restriction of six 
months work for a single employer.
Many growers require workers for more than 
six months, and some growers expressed 
frustration that WHMs could not work for 
more than six months on their farm. As a 
Binningyup grower stated, “We need people 
for longer periods than six months … that’s the 
silly part, at the moment they can do six months 
for one grower and then six months for another 
grower down the road. Why not just let them do 
12 months in the one place?” 

Despite this constraint, growers were using 
more sophisticated recruitment techniques 
to ensure they employed WHMs who were 
willing to work for the full six months, 
or even for 12 months through doing six 
months at the end of their first year, and 
six months at the beginning of their second 
year visa. A well-established labour hire 
contractor we interviewed in Gingin had 
a business model of supplying WHMs to 
growers who were able to stay on the one 
farm for a longer period of 12–13 months:

  “Now with the WHM visa the way it works, 
technically you can have one backpacker at one  
place of employment for 12 months. You know 
six months for the first visa, apply for the second 
visa, in the bridging period they could still work 
for the one employer, and then they’re granted 
their second visa so they can work for the same 
employer for another six months. That can go 
almost seamlessly if you plan it properly or do 
it through someone like us.” 

Changes in November 2018 to the WHM visa 
have extended work with any one employer 
to the whole 12 months of the visa, and if 
the visa is extended for a second and a third 
time, workers can continue to work for the 
same employer for those subsequent years. 

Evidence from the case studies suggests that it is  
Asian backpackers who are most likely to take  
up the option of full-time work for up to 3  
years, with European backpackers more intent  
on using horticulture work as a way to gain 
an extension on their visa for a second year. 

A concern about the changes to the WHM 
visa program requirements is that they are 
likely to transform the visa from specifically 
targeting labour needs in areas with short 
term harvest periods for up to three months 
to being tailored to meeting all labour 
needs in the industry. This is likely to be 
particularly attractive to Asian backpackers, 
including the enlarged pool of backpackers 
from developing countries in the subclass 
462 visa program. As we discuss elsewhere, 
these backpackers are more vulnerable 
to exploitation. It will also exacerbate the 

existing substitution effect for workers in the 
horticulture industry between the WHM visa 
program and the SWP program. 

Finding #4: The heavy reliance on 
WHMs as the primary source of labour 
poses risks to the sustainability of the 
horticulture industry’s labour supply. 
WHMs who choose their travel destination 
for the purpose of work are affected by 
circumstances beyond the control of growers, 
such as changing economic conditions in 
either the sending and receiving countries, 
the incentive schemes in other countries, tax 
rates, wage rates and exchange rates.

In the case studies, many growers expressed 
a concern that the number of backpackers 
working in horticulture was falling. A grower 
from the Orange case study stated, “We’re 
now running a fine line. Four to five years 
ago we used to get gluts of backpackers coming 
through. You had to lock the gates sometimes to 
stop people coming in and wasting time and you 
felt sorry for them trying to get a job. But in the 
last few years we are running a fine line - we’re 
just managing with a little bit of sharing.”

The perception that the number of WHMs 
is falling is consistent with first and second 
year WHM grants in last five years. However, 
as is evident from Table 10.2 above, before 
2012–13, the number of first and second 
visa grants in the program had steadily 
risen. The 258,248 WHM visas granted 
in 2012–13 represented half of all WHM 
visas in OECD countries.275 But between 
2012–13 to 2017–18 numbers of WHMs 
have declined by 23%. Furthermore, while 
the 417 visa numbers have fallen, 462 visa 
numbers have been consistently rising since 
the introduction of the visa in 2005–06, and 
the 462 visa extension in Northern Australia 
in 2016–17. 

The number of WHMs fluctuates as a result 
of unpredictable global factors. One of the 
key deficiencies of the WHM visa from an 
employment policy perspective is its design 
as a program for cultural exchange rather 
than as a labour market program. This 
means that the number of WHMs travelling 
to Australia is not connected to labour 
shortages or employer demand. It is not 
possible, therefore, for growers to rely on a 
guaranteed supply of workers on WHM visas 
in any given year. 

One NSW labour hire contractor stated, 
“So there was a lot of people at that stage 
[2013] who were in the backpacker cohort who 
were coming basically to get a job and that was 
really reflected in the presence of the Irish. They 
were the second-top country doing the second-
year visas in that 2012/13 period but they 
just dropped off the charts in 2016/17.” These 
developments are most likely accounted 
for by the recent strengthening of Ireland’s 
labour market, which has diminished the 
incentive for young Irish nationals to seek 
work in other countries.

Growers also reported a decline in the 
quality of WHMs seeking to do horticulture 
work. Many expressed a view that WHMs 
were not as productive or reliable as they 
had previously been and a concern that the 
program was not a sustainable future source 
of labour for the industry.

Recent changes to the backpacker visa mean 
that it is now more clearly a labour market 
program, tapping into vast pools of labour in 
the Asia Pacific region through the subclass 
462 visa program. As a result of the 2018 
extension to the visa, it is far less likely that 
there will be a risk to the industry’s labour 
supply as a result of a downturn in numbers 
of backpackers travelling to Australia. 

STAKEHOLDER PERSPECTIVES

“There’s two classes of backpackers – there’s guys that are coming in for the purpose 
of working more, mainly from Asian countries and they’ve developed a reputation as 
harder general workers, as opposed to European backpackers who are just here for a 
good time and they need to do the 88 days to get their second visa.”  
Grower (Katherine)

“We do have the ones out picking broccoli and that in the rain and you usually find 
that the backpackers that end up doing that are the ones that are here to work. They’re 
not here on a holiday. They’re here to work. They’re sending money home. You just 
know that from what they talk about, that their families are struggling so they’re 
working here and sending money home.”  
Grower (Binningyup)

“From the backpackers we go for the Taiwanese, South Korean … they’re definitely  
the main countries we’ll target for backpackers because they’re usually here for six to 
12 months.” 
Grower (WA)

275  OECD, ‘International Migration Outlook 2015’ (OECD Publishing, 2015) 26
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Finding #5: The opportunity for 
growers to realise productivity gains 
for training and investing in WHMs are 
limited because of the one-off, time-
bound nature of the WHM visa.
The lack of experience of WHMs meant that 
growers reported a considerable investment 
of time and resources for training WHMs.  
As one contractor from Griffith stated, “They 
just weren’t job ready in any shape or form, and 
I just think 18, 19 year olds are better off having 
worked somewhere in their own country before 
they’re given work visas in Australia.” 

Given that many WHMs only remained 
working in the industry for the period required 
to qualify for a visa extension, some growers 
reported that the training required was not in 
proportion to the contribution WHMs made 
to productive work on farms.  A Wanneroo 
grower reported, “In my organisation I have 
three full-time trainers. All they do is train 
backpackers because the average stint of a 
backpacker is four weeks. Now that is just not 
viable. By the time they sort of become almost up 
to a decent level of competency and speed they’re 
leaving. The transient nature is difficult.” 

As a result of the November 2018 
amendments to the WHM visa program, 
backpackers are able to work for up to 
three years for the one employer, providing 
a greater incentive for growers to properly 
train workers.

Finding #6: The incentive of a visa 
extension for WHMs working in 
horticulture means that many WHMs 
work in the industry for the purpose 
of earning a migration outcome rather 
than an interest in horticultural work.
Growers reported that a lack of intrinsic 
interest in horticulture work meant that 
WHMs were reluctant to work hard and did 
not respond to incentives to do so. Many 
growers observed that if WHMs did not like 
the work they would simply leave and seek 
work elsewhere. A concern of stakeholders 
that WHMs were not motivated to work hard 
was not universal. Some growers expressed 
the view that WHMs were excellent workers, 
and that the visa extension incentive was 
sufficient to encourage them to work hard. 

The turnover of WHMs means that growers 
have to continuously retrain workers which 
acts as a disincentive to properly invest in 
workforce development. As a large grower 
in our Virginia case study revealed, “we 
don’t employ backpackers — they are less 
productive and once they are trained their visa 
is often expired and they have to go or they 
choose to go elsewhere”. This is supported 
by the evidence gathered in other regions 
and also provided by many growers and 
their representatives to the Joint Standing 

Committee on Migration’s inquiry into 
the SWP. This inquiry highlighted both the 
industry’s dependence on WHMs as a labour 
source and many growers’ concerns around 
the ongoing sustainability and suitability of 
WHMs to meet their labour needs.

  “Backpacker labour has its advantage and 
fits in with seasonal elements of our workforce 
requirements, but the backpackers tend to only 
want to be around for short periods before 
heading off to the next region as many have a 
pre-planned itinerary of exploring Australia. 
This often left us short of labour and caused 
issues on critical days of harvest and getting 
the crop picked in optimum condition.”276

  “The backpackers are unskilled. They  
generally care little for the work and are very 
unreliable. On average, they work for us for 
about a month — maybe two months if we  
are lucky — and then move on. Every time 
they leave, we have to retrain and reskill  
staff, which costs us money and time.  
Further, a lot of our trees get damaged…”277

  “I know from having worked in the industry 
that one of the big problems with backpackers 
is that farmers feel they have to retrain them 
all the time. They get some people on the farm, 
they explain how to do it and then backpacker 
says, ‘Actually, I don’t really feel like picking 
strawberries. It’s all much too hard work,’…”278 

The amendments to the WHM visa program 
announced in November 2018 maintain the 
connection between regional work and the 
opportunity to apply for a visa extension, 
but extend these arrangements to a six 
month work requirement in the second year 
to qualify for an extension of the visa into a 
third year. 

STAKEHOLDER PERSPECTIVES ON THE 
RELIABILITY OF WHMS

“We’re coming across now all the entitled 
kids who can’t leave phones alone and 
it’s a real issue. We’ve had to ban them 
and they’re still out sneaking around … 
don’t get me wrong you still get some 
goodies (WHMs), but you know I used to 
probably say there was one or two in ten 
but now I’m turning away three or four 
within that first period when I’m trying 
to get my guys in for the season, to get 
an ideal — you know the ones that are 
willing to work, willing to listen.”  
Grower (Griffith)

“The backpackers were a reliable 
workforce 10 years ago. They would 
mostly do a season — we had very little 
turnover back then.”  
Grower (Katherine)

“The doom in this program is very 
much in line with the decline in the work 
ethic of the backpacker over the last 
probably 3-4 years. It has become really 
noticeable that there’s less reliability with 
backpackers. There’s still some good 
ones out there but there’s not that much 
commitment, there’s not the motivation 
or that reliability that they used to 
demonstrate.” 
Labour hire contractor (Katherine)

276  Vernview Pty Ltd, Submission No 13 to Joint Standing Committee on Migration, Seasonal Change: Inquiry into the Seasonal Workers Program, 10 July 2015, 2.
277  Evidence to Joint Standing Committee on Migration, Parliament of Australia, Melbourne, 28 October 2015, 41 (Jonathon Moss, Manager of Mossmont Nurseries).
278  Evidence to Joint Standing Committee on Migration, Parliament of Australia, Canberra, 14 October 2015, 2 (Rochelle Ball, Fellow, Labour Mobility, State, Society and 

Governance in Melanesia Program, ANU).
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Finding #7: Limiting the locations in 
which WHMs can engage in eligible 
work for the visa extension distorts 
the labour market. 
Although restrictions on the work locations 
eligible for the visa extension have succeeded 
in channelling WHMs into remote regions in  
Australia, they have also produced distortions 
in the labour market. In some areas there 
is an oversupply of WHMs where growers 
report being inundated by approaches from 
WHMs looking for work, and in adjacent 
areas, growers have labour supply challenges. 

An industry representative from MADEC 
identified excess WHM labour in the 
horticulture industry, presenting evidence to 
the Joint Standing Committee on Migration 
inquiry that, “[w]e believe there has been a 
significant oversupply of backpacker labour wanting 
to do horticulture work for a number of years”.279 

The distortion created by the designation 
of areas as regional, and the movement of 
WHMs into those areas will be further 
exaggerated as a result of the amendments to 
the WHM visa program in November 2018. 
Under the new arrangements, subclass 462 
workers will be able to work in the same 
regional areas as subclass 417 visa holders in 
order to satisfy the work requirement for a 
visa extension for a second and third year.

WHMs have experienced a significant 
degree of exploitation in the horticulture 
industry. This is well documented in the 
popular media as well as previous academic 
studies,280 and was confirmed in the 
empirical data collected for this report. 

In addition to the focus groups and 
interviews with growers, we conducted 
focus groups with WHMs in some of the 
case study locations and also in some of the 
metropolitan cities, detailed in Appendix A. 

Although it is difficult to verify the scale  
and extent of the exploitation of WHMs, 
in this section we examine our findings 
about the employment of WHMs in the 
horticulture industry. 

Finding #8: The WHM program has been 
associated with a significant incidence 
of horticultural worker exploitation.  
Exploitation of WHMs has been exposed 
anecdotally through media reports,  
through research by academics,282 and 
in a comprehensive report the Fair Work 
Ombudsman in 2016 following a two-year 
inquiry into the performance of work by WH 
visa holders, and in its Harvest Trail report 
released in November 2018.283 The 2016 
FWO report was highly critical of the 88-day 
period incentive for WHM visa holders in 
creating the opportunity for exploitation. The 
FWO concluded that:

  “The 417 visa program created an 
environment where: unreasonable and 
unlawful requirements are being imposed on 
visa holders by unscrupulous businesses … 
exploitative workforce cultures are occurring 
in isolated and remote workplaces … [and] 
employers are making unlawful deductions 
from visa holders’ wages, or are unlawfully 
requiring employees to spend part or all of their 
wages in an unreasonable manner.”284 

The WHM program does not contain any 
of the in-built protections that exist in the 
SWP, discussed in Chapter 11. Horticulture 
employers of WHMs are subject to the 
standard requirement that they comply 
with the Fair Work Act 2009 (Cth), which 
is applicable to all workers in Australia. 
They are also required to register with the 

STAKEHOLDER PERSPECTIVES 

“They [WHMs] go on my website and they say ‘I’m available’. We get emails all 
the time. We are inundated. We’ve got plenty of choice with European and Asian 
backpackers here.”  
Grower (Binningyup)

“Look here in Bundaberg we get lots of backpackers. There’s never been a 
problem here.” 
Grower (Bundaberg)

“We’re more in a balance situation in relation to overall numbers but ….they’re 
not evenly spread. That’s probably the key thing. They will go where the best 
tourist offering is. What they’ll chase, you know, Queensland in the middle of 
winter is a lot more attractive than say where I am in the Riverland in South 
Australia where it’s very cold in the middle of winter for citrus picking. So it is 
unevenly spread.” 
Labour Hire Contractor (Riverina)

“Our postcode here is compliant with the WHM visa, which is fantastic. Without 
that we would not have a workforce, that’s the honest truth. You’ve got farms down 
at Werribee which are half an hour out of Melbourne but because their postcode 
doesn’t comply with the WHM visa they struggle because they can’t attract 
backpackers because there’s no reason for them to go. They can’t get their 88 days 
signed off. They have very different challenges to what we do and we don’t want 
our WHM visa to go because we just cannot operate without it.”    
Grower (Lockyer Valley) 

CHALLENGE #2: ADDRESSING CONCERNS  
OF WORKER EXPLOITATION 

279  Evidence to Joint Standing Committee on Migration, Parliament of Australia, Melbourne, 28 October 2015, 58 (Robert Hayes).
280  McKenzie and Baker, above n 9; Fair Work Ombudsman, ‘417 Visa Inquiry’, above n 12; Laurie Berg and Bassina Farbenblum, Wage Theft in Australia: Findings of the 

National Temporary Migrant Worker Survey (Migrant Worker Justice Initiative, 2017); Howe et al, ‘Sustainable Solutions’, above n 4.
281  ABC, above n 9.
282  Alexander Reilly, ‘Low-Cost Labour or Cultural Exchange? Reforming the Working Holiday Visa Program’ (2015) 26 Economic and Labour Relations Review 474; 

Underhill and Rimmer, above n 10. 
283  Fair Work Ombudsman, ‘417 Visa Inquiry’, above n 12; Fair Work Ombudsman, Harvest Trail Inquiry: A Report on workplace relations along the Harvest Trail (2018).
284  Fair Work Ombudsman, 417 Visa Inquiry, above n 12, 4
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Australian Taxation Office as an employer 
of WHMs.285 Neither of these requirements 
provide substantial protection to visa holders, 
many of whom are open to exploitation in 
the Australian labour market, particularly 
when engaged in remote farm work

Finding #9: Underpayment of wages 
and poor conditions of work is a core 
element of the exploitation of WHMs 
engaged in horticulture work.
Despite the requirement for WHMs to 
provide payslips when applying for a visa 
extension, there is significant evidence of 
the underpayment of wages of WHMs. This 
suggests that the requirement to provide 
payslips does not provide meaningful 
protection to ensure WHMs are remunerated 
in compliance with the Horticulture Award. 

The evidence from the focus groups 
suggested that the underpayment of WHMs 
is widespread. Most of the WHMs we 
interviewed had past experience of being 
paid below the legal wage for horticultural 
work, and indicated that underpayment was 
standard on the farms on which they worked. 
Many reported acquiescing to falsified pay 
records in order to gather sufficient evidence 
in support of a visa extension application.

Table 10.4 summarises some of the reports 
of below-award wages by WHMs in the focus 
groups and interviews.

These comments from the focus groups 
are consistent with other reports of 
underpayments of WHMs working in the 
horticulture industry.

As mentioned above, a comprehensive report 
was released by the Fair Work Ombudsman 
in 2016 following a two-year inquiry into 
the performance of work by WHMs.286 This 
found that:

• more than one-third of WHMs surveyed 
were paid less than the minimum wage; 

• 14% had to pay to secure regional work;

• 6% had to pay an employer to ‘sign off’ on 
their regional work requirement.

In 2017 an online survey of 4,322 temporary 
migrants in Australia found that the worst 
paid jobs are in fruit and vegetable picking, 
where 15% of respondents said they had 
earned $5 an hour or less and 31% had 
earned $10 an hour or less.287

It is important to note here that piece rate 
provisions in the award allow hourly rates of  
pay under the minimum hourly award rate as  
long as there is a piece rate agreement in place  
and the average competent worker could earn  
15% more than the minimum award rate.

This means that some of the underpayments 
reported above might be allowable under the 

award if these conditions were met.

Thus, there is now a considerable 
convergence of evidence establishing that 
the practice of underpaying WHMs is 
widespread in the horticulture industry.

Finding #10: Although piece rates can be  
an important tool in encouraging and 
rewarding greater productivity, there 
is evidence of an inappropriate use of  
piece rates in the employment of WHMs.
A key challenge with respect to piece rates 
is that the Horticulture Award stipulates 
that piece rates should allow a worker to 
earn 15% more than an ‘average competent 
worker’ being paid the relevant minimum 
hourly rate. The meaning of this term 
‘average competent worker’ is subjective and 
can allow employers to set low rates.

In the focus groups WHMs reported 
receiving as little as $1 per hour for piece 
rate work despite working at a consistent 
and steady rate. A reason for this low level 
of payment is that farmers and workers 
had very different perspectives on what 
was an appropriate and attainable level of 
productivity in setting a piece rate. 

Some workers reported that piece rates were 
not adjusted to account for changes in the 
density of crops at different stages of the 
harvest. A WHM from the Katherine focus 
group stated, “You’re being forced to work 
piece-rate but the crops wouldn’t be very good. 
So they’d say, ‘don’t pick any of these because it’s 

diseased.’ And you’d spend all day walking up 
and down and looking for fruit to pick and you’d 
be expected to do all of that in your own time.” 

A common practice among growers was to 
give workers a period of time, commonly a 
week, to achieve the required speed to earn 
the minimum wage, and if a worker did not 
attain this level of performance, dismissing 
them. This could mean that workers earned a 
very little amount for a week’s work and then 
receive no future work on the basis that they 
were not sufficiently productive. A Gingin 
grower stated:

  “Maybe they’ll need 50 people. They’ll put 
200 on the first couple of days and work 
through that. So everybody’s excited, they’ve 
got this three months of pruning. Little do 
they know that most of them will get the sack 
because they’re not fast enough. That’s quite 
normal, because otherwise you’re going to end 
up [putting more] and more on, and then you 
don’t actually get started. Whereas, if you put 
a heap on and say, ‘Look, you’ve got to get 
faster,’ you know, and you only need 50, and 
they all get faster really quick, because they 
don’t want to be the ones who left behind. I 
mean, that’s the only way you get them to 
work. That’s … the reality. Often a lot of them 
can’t even believe that they could work that 
well. I mean, a lot of them will say, ‘I’ve lost 15 
kilos since I’ve been here,’ or whatever it might 
be, and you know, they’re happy to be leaving, 
but they’ll put that down as an amazing 
experience and a great appreciation for where 
their food comes from.”

TABLE 10.4 SAMPLE OF WHM REPORTS OF THEIR LOWEST WAGE 
WORKING ON A FARM

$5 an hour “I did 11 days picking raspberries and for the first week we probably earned just over 
$200 doing 8 or 9 hours a day.” (Katherine WHMs focus group)

$6 an hour “I got just $3 a bucket and this would take half an hour, forty minutes a bucket 
because the crop’s just not there.” (Katherine WHMs focus group)

$5 - $9 an 
hour

“I worked for three different farms. The first one was piece-rates and it was terrible. 
They like didn’t pay. They had no fruit bushes and so I worked for 8 hours and made 
40 bucks. I stayed for 3 days and they didn’t want to pay us, so we left. And then the 
next farm I found paid $9 an hour. I did a lot of work for him because he had steady 
work. And then I eventually found a blueberry farm and they paid $20 an hour and 
they had breaks.” (Melbourne WHMs focus group)

<$10 an 
hour

“I had a piece rate job where we ended up getting less than $10 an hour. The farms 
don’t care if people leave after a few days because there are always new backpackers 
who try the job or even stay working despite the bad money because they can’t find 
something else.” (Sydney WHMs focus group)

$3 an hour “We got $3 an hour … we had four people I think on one bin and it took us two 
hours. So we did two hours for four people and we got $27 for everybody. And the 
farmer said, ‘I won’t pay more, I can get Asians, they do it’. And so he didn’t even pay 
us. He didn’t pay us.” (Stanthorpe workers focus group)

$3 an hour “There was one instance where we got a little bit late to the farm and there was only 
one bin left and there was only about 3 oranges on each tree and he [the farmer] 
wanted every orange off the tree. So you know, it was two minutes going up and 
down each tree, so I think we were there about four or five hours to fill the bin and it 
worked out to be $3 an hour.” (Adelaide WHMs focus group)

$1 an hour “[I was paid] by piece-rates and it effectively was one dollar an hour…I had no choice 
because I needed to get 88 days first.” (Orange WHMs focus group)

285  Treasury Laws Amendment (Working Holiday Reform) Act 2016 (Cth) sch 2.
286  Fair Work Ombudsman, 417 Visa Inquiry, above n 12.
287 Laurie Berg and Bassina Farbenblum, Wage Theft in Australia, above n 280.
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We also found evidence that piece rates were 
used by some growers to enable different 
cost structures for different categories of 
workers, a practice known as ‘labour market 
segmentation’. Some employers request workers  
of particular ethnicity through labour hire  
contractors, a phenomenon depicted 
as employers having ‘ethno-specific cost 
demands’.288  One stakeholder reported that 
different categories of visa holders were paid 
different wage rates commensurate with the 
level of regulation of their visa. A community 
representative from Griffith stated:

  “It’s very easy, obviously to come up with a 
piece rate that’s quite low. Or varying piece 
rates. That’s the other one that I came across in 
Queensland recently … so it was different visa 
categories and different ethnicities got different 
bin rates for the same work. So locals got $90 
a bin, Seasonal Workers got $70 a bin and it 
kind of went down from there … Backpackers, 
then, mostly Taiwanese and Hong Kong and 
undocumented got the least.” 

Finding #11: There is evidence of WHMs 
being overcharged for accommodation, 
food or transport, with these secondary 
expenses used to tie WHMs to farms in 
order to cover these expenses.
There is a lack of regulation of secondary 
service provision, in particular transport and 
accommodation. Providers of these services 
used their connection to farmers or labour 
hire firms to tie certain accommodation 
and transport services to particular 
employment opportunities. Workers found 
that they were faced with high fixed costs 
for accommodation regardless of their 
daily wage, and regardless of whether they 
were employed at all. Workers described 

having to remain in employment once it 
was forthcoming to pay off debts owed to 
secondary service providers. WHMs also 
reported substandard accommodation and 
unsafe transport. A WHM from the Sydney 
focus group stated:

  “They would squeeze people into cars to pick 
us up from the hostel and we’d end up being 
like nine people in a car made for five people, 
and we’re just totally squished in trying to get 
a ride. But he [the farmer] didn’t care at all, 
we just had to get the blueberries picked”. 

Finding #12: There is more exploitation 
of workers in regions with an 
oversupply of WHMs.
The focus groups of growers and workers 
suggested that worker exploitation was most 
acute in areas where there was an oversupply 
of backpackers. With workers requiring 
work to be eligible for a second visa, having 
limited time to attain the days required 
to qualify for a visa extension, and work 
being scarce, WHMs were forced to accept 
whatever wages and conditions were on offer. 
Many WHMs reported feeling that they were 
‘easily replaceable’ because of the constant 
stream of WHMs looking for farm work to 
complete their 88 days.

Finding #13: There is inconsistent worker 
induction and OHS training of WHMs.
The focus groups revealed considerable 
variation in the level of induction and OHS  
training offered to workers. In some 
instances, WHMs were given equipment 
and expected to work out how to use it on 
the job, in other (much rarer) instances, 
farms employed dedicated trainers to ensure 

workers understood how to use equipment 
effectively and safely. 

Many WHMs reported unsafe work practices 
but were unwilling to challenge their employer  
on the basis that they needed to complete farm  
work in order to earn a visa extension. A  
number of WHMs said they had ‘no choice’  
but to accept the farm work on the 
employer’s terms. 

This is consistent with a study by Australian  
scholars Elsa Underhill and Malcolm Rimmer 
which found that there is widespread non-
compliance with OHS obligations in the 
employment of WHMs in the horticulture 
industry with workers “exposed to dangers from  
machinery, climate, chemicals and other factors”. 289

Finding #14: The 88-day requirement 
encourages exploitation by attaching a 
migration outcome to the performance 
of work.
A significant majority of WHMs in the  
focus groups reported that they would not 
have worked in the horticulture industry 
without the incentive of earning a second 
year visa. One WHM described completing 
the 88 days as a “prison sentence”. Other 
WHMs referred to having “no choice” but  
to except exploitative work because of the 
need to complete farm work in order to get a 
visa extension. 

A survey by the Fair Work Ombudsman 
found that many WHMs engaged in unpaid 
work on farms, and that almost half of 
WHMs who completed this unpaid work 
would not have done so if they were not 
trying to secure 88 days of specified work 
in regional Australia.290 This illustrates how 
migration-related incentives influence the 
work behaviour of visa holders.

The Fair Work Ombudsman also observed 
the impact of the 88-day requirement in 
giving employers a sense of substantial power 
and control over their workers:

  “Amongst the many instances of non-payment 
and underpayment of wages found in the 
course of the Inquiry, of greatest concern is the 
disclosure of a cultural mindset amongst many 
employers wherein the engagement of 417 visa 
holders is considered a license to determine 
the status, conditions and remuneration levels 
of workers without reference to Australian 
workplace laws”.291 

Thus, the need to complete 88 days of farm 
work in order to earn a visa extension is a 
key driver for why WHMs work on farms 
and acquiesce to legally non-compliant or 
exploitative conditions.

288  James Buchan, Mireille Kingma and F Marilyn E Lorenzo, ‘International Migration of Nurses: Trends and Policy Implications’ (International Council of Nurses, 2005).
289  Rimmer and Underhill, above n 126, 163.
290  Fair Work Ombudsman, above n 12, 29.
291  Ibid 33.
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“One farm was particularly horrible. You didn’t have a break all the day and you have 
to work very hard. You use chemicals without protection and the work is very hard.”   
WHMs focus group (Darwin)

“One farm we were on would transport us on a take-up with no sides, so we would 
just hold on these ropes while they drove us up a hill. It was just like the most 
ridiculous scenario.”     
WHMs focus group (Sydney)

“It got to 40-something degrees one day and it was really humid because Coffs 
[Harbour] can get really humid and we were still working in the full sun and we 
couldn’t really have water breaks as we were only allowed one break a day. And there 
was no shade and we were all having heat stroke but the farmer eventually called us 
off when he realised we were going so slow so there was no point paying us per hour 
because we couldn’t pick fast enough for him. And he wouldn’t let us put sunscreen 
because he said it could damage the blueberries’ wax.”     
WHMs focus group (Sydney) 
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Finding #15: There is a lack of 
oversight of the conditions of work of 
WHMs in the industry. 
The regulatory design of the WHM visa 
makes it very hard for regulatory agencies 
such as the Fair Work Ombudsman to 
monitor conditions of work. Because it is a 
program of cultural exchange, there is no 
record of individual employment contracts 
between growers and WHMs, no registered 
sponsorship arrangements, and no licensing 
or registration schemes controlling the 
employment of WHMs in the industry.  This 
makes it difficult for enforcers to effectively 
monitor pay and conditions of WHMs. 

Most of the WHMs in the focus groups 
reported being unaware of the Fair Work 
Ombudsman or not knowing how to contact 
them. Those who were aware of the Fair 
Work Ombudsman reported being reluctant 
to contact them about exploitative work 
because of their need to complete 88 days 
work in the industry.292

Furthermore, WHMs rarely reported 
problems with their employment as they 
were prepared to put up with inadequate pay 
and conditions for the short period of time 
they intended to work in the industry.  

Four of the WHMs we interviewed had 
experienced instances of sexual harassment. 
One of these reports involved the harassment 
of over 20 WHMs by a labour hire contractor.  
When it was reported to the grower, the 
contractor was moved to another farm. 
Although these WHMs contacted the Fair Work  
Ombudsman, they reported that they did not 
receive any support from contacting this 

service. This was consistent with a number of 
WHMs who reported being unaware of the 
role of the FWO or who had not been helped 
by the Fair Work Ombudsman when they 
had contacted them for assistance. 

Not one of the 124 workers we interviewed 
had successfully resolved a complaint 
using the Fair Work Ombudsman’s 
services. This is consistent with an 
assessment by Australian scholars Bassina 
Farbenblum and Laurie Berg who found that 
migrant workers face substantial difficulties 
in contacting Fair Work Ombudsman and 
triggering the agency’s direct intervention to 
remedy workplace exploitation.293 

Finding #16: WHMs face difficulties 
finding horticultural work and the 
absence of a regulated, centralised 
portal listing farm work vacancies has 
led to the proliferation of unofficial 
sources, some of which seek to take 
advantage of WHMs’ vulnerability. 
The regional nature of the 88-day 
requirement and the difficulties finding 
alternative paid employment in small 
horticulture regions where employers and 
accommodation providers are closely linked 
can make WHMs feel tied to their employer. 
In the focus groups, many WHMs reported 
only attempting to complete their 88 days 
towards the end of their first year on the visa. 
This pressure of their visa expiring has the 
potential to foster greater vulnerability to 
exploitative farm work. 

There is no official, comprehensive site of 
horticulture job vacancies for WHMs so 
many are reliant on unofficial sources such 
as social media, Gumtree, hostels, labour 
hire and word of mouth to find work. This 
has created potential for unscrupulous 
intermediaries to exploit the need of WHMs 
to find horticulture work for monetary gain.294 

At present the Australian government 
contracts industry service providers to 
coordinate Harvest Labour Services (HLS). 
Although HLS only operates in areas where 
the local labour pool is insufficient to meet 
grower labour requirements during seasonal 
picking periods, at present, growers in other 
regions can list vacancies with HLS and with 
jobactive providers, which automatically 
become listed on the Harvest Trail jobs board.

The Harvest Trail jobs board provides a 
database of some, but not all, job vacancies 
in the horticulture industry. According to 
a recent description of HLS provided in a 
joint submission by three federal government 
departments:

  “Harvest Labour Services provides between 
20,000–24,000 placements annually. Harvest 
Labour Services operate in specific harvest 
locations and place people legally able to 
work in Australia into harvest jobs. Workers 
are referred by Harvest Labour Services 
to a harvest position which could include 
harvesting, cleaning or packing of horticultural 
products and operating harvest equipment. 
Harvest Labour Services help with ongoing 
advice and information about seasonal harvest 
work in regions across the country and screen 
job seekers to make sure they are able to work 
in Australia and are suitable for harvest 
employers”.295 

292  Ibid 17.
293  Bassina Farbenblum and Laurie Berg, ‘Migrant Workers’ Access to Remedy for Exploitation in Australia: The Role of the National Fair Work Ombudsman’ (2017) 23 

Australian Journal of Human Rights 310.
294  Underhill et al, above n126, 163.
295   Department of Employment et al, Submission No 2 (Supplementary Submission 2.1) to Joint Standing Committee on Migration, Parliament of Australia, Seasonal 

Change: Inquiry into the Seasonal Worker Program, 10 [2.7].

STAKEHOLDER PERSPECTIVES 

“They [the growers] really didn’t care about labour laws because they knew there were  
literally hundreds of backpackers coming through all the time that they could 
exploit.”   WHMs focus group (Melbourne)

“The farms don’t care if people leave after a few days because there are always new 
backpackers who try the job or even stay working despite the bad money because 
they can’t find something else.”     
WHMs focus group (Sydney)

“Totally getting ripped off by the farmers and not being treated with respect was 
the worst aspect of farm work. They have the power because in the end they can 
always decide not to sign your visa application papers. Also they know that other 
backpackers are lining up to take over your job.”     
WHMs focus group (Sydney)

“Going back even only less than two years, we’d have 300 or 400 people looking for 
work. The file would just be full pretty much all the time. Not the winter months. 
There was just always so many people looking for work. So that’s when the labour 
hire thing all started to get out of control, and people saw an opportunity to scam 
people and rip people off.”    
Accommodation provider (Stanthorpe)

STAKEHOLDER PERSPECTIVES 

“I felt like I never saw government officials any 
time on a farm — they were never inspected 
for safety. There needs to be more of an official 
presence, checking it out and maybe this would 
encourage farmers to behave better.” 
WHMs focus group (Sydney)

“A lot of the trouble has been from the 
expansion of [the WHM scheme] and the 
inability of the government to actually police 
it, and the inability of the tax department to 
police their side of things too. They put these 
things into place, but they don’t give the 
departments enough staff to monitor things 
properly. It seems to be very haphazardly 
done those sorts of things at the high level, 
I reckon. The tax department know that 
there’s heaps of things going on, but they  
just don’t have the manpower to investigate it 
I think.”      
Accommodation provider (Stanthorpe) 

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 99

1273

1273



The National Survey of Vegetable Growers 
found only a small minority (11%) of 
vegetable growers with difficulties finding 
workers used the Harvest Trail jobs board. 
In both the survey and case studies, most 
growers reported use of a variety of other 
methods to notify the labour market of 
prospective vacancies including through 
traditional job advertisement websites such 
as seek.com.au, social media and other 
websites such as Gumtree, and engaging 
intermediaries such as labour hire firms, 
backpacker hostels and recruitment agencies.

This evidence from WHMs in the focus 
groups suggests that the potential of the 
Harvest Trail website is not presently being 
fully realised, as only one WHM out of the 
124 workers we interviewed reported using 
the HLS website to organise farm work. All 
the other WHMs sourced farm work through 
friends, social media, their accommodation 
provider or Gumtree. A WHM from the 
Melbourne focus group who had relied  
on the HLS to organise farm work spoke 
very favourably about her experience with 
this service:

 “I used it [HLS] once I knew I had only  
five months to get my 88 days and so I gave 
them a call. I’d just finished a job and they told 
me to go to the town and I had a job within two 

weeks. The season hadn’t quite started so  
I went early because they recommended getting 
there ahead of time and they were pretty good.  
I actually am glad I talked to them because I 
had met a lot of people who wasted time going  
to the wrong places.”

Conclusion
The horticulture industry is heavily 
reliant on WHMs as the primary source of 
horticulture labour. WHMs are able to be 
employed effectively by growers of crops with 
short or stop-start seasons as these types of 
crops necessarily experience a high turnover 
of workers. 

However, for growers with crops requiring 
a harvest of over three months, and in 
particular, for growers with labour needs 
over six months, the WHM program has not 
been able to meet the ongoing needs of this 
group of growers as effectively. Over-reliance 
on WHMs has led to many growers feeling 
insecure about the desirability, viability and 
sustainability of this source of labour. 

Additionally, the WHM program is 
associated with a significant degree of 
worker exploitation. WHMs are a vulnerable 
source of overseas labour and are often 
employed in non-compliance with the 
Horticulture Award. The transient nature 

of WHMs’ involvement in the horticulture 
industry means they are less likely to report 
exploitation because of a desire to complete 
88 days of farm work in order to earn a  
visa extension.

The liberalisation of the WHM visa 
announced in November 2018 will 
profoundly alter labour supply in 
horticulture. 

First, there is likely to be an increase in 
supply, particularly of workers from South-
East Asian countries. Many growers are 
likely to welcome this development, as we 
received consistent feedback from growers  
in the survey and case studies preferring 
farm workers from Asian countries. But 
given the problems relating to the treatment 
of WHMs, increasing the supply of workers 
at high risk of exploitation is likely to have 
unintended consequences.

Second, it is easier for WHMs to work in 
horticulture for the duration of their visa, 
and for a maximum of three years instead of 
two years. This possibility has been extended 
to subclass 462 visa holders which includes 
a wide range of developing countries in 
South-East Asia, South America and Europe. 
Growers have welcomed this development 
because it means that they can recruit a 
WHM to work for a three year period on 
their farm. This reform addresses labour 
supply challenges of growers who have 
non-seasonal labour needs and have been 
reluctant to use either the Pacific Labour 
Scheme or rotating teams of SWP workers to 
achieve a trained and committed workforce. 
Again, there are potential risks associated 
with this policy change.

It is likely then that there will be more WHMs  
working in the horticulture industry and  
that a greater proportion of WHMs in 
horticulture will be from developing countries. 

Given the inherent existing vulnerability 
of these migrant workers, and the 
absence of any dedicated labour market 
protections for WHMs, it is likely that 
these changes will lead to an increased 
incidence of non-compliance in relation 
to wages and conditions of work. The 
potential for non-compliance is magnified if 
the amendments lead to an over-supply of 
WHMs seeking horticulture work to qualify 
for a visa extension for a second or third year. 

Increased competition for horticulture  
jobs to qualify for a visa extension further 
distorts the power imbalance between 
employers and workers, increasing the 
vulnerability to exploitation of workers 
desperate to find employment to satisfy the 
criteria for an extension. 

STAKEHOLDER PERSPECTIVES 

“He [the grower] was advertising in Taiwanese language on a Taiwanese blog 
site with rate of pay of $12 and $13 an hour, that’s how blatant it was.”  
Labour hire contractor (Gingin)

“It needs to be easier to find farm work. There needs to be some kind of 
incentive for farmers to advertise a bit more or just like a larger agency to get a 
big website together to help people out in finding work. So you don’t have too 
many people going to one area than they need and not enough in another area 
that they don’t ... everywhere you look, everything seems to be different — the 
information is different from everybody, every employer we spoke to, all the 
backpackers we spoke to, what’s available online. It just seems to be a mix of 
everything, a lot of which is just not true.”  
 WHMs focus group (Katherine) 

“That’s where it would be so helpful to have an official website instead of all 
these third-party websites or whatever. It would be so beneficial for everyone 
to see those positions that are available and if there was easier access for 
companies to post those things, like in one consolidated area. I think that 
definitely would help so much.” 
WHMs focus group (Melbourne) 

“First farm was on Gumtree, second through my boyfriend’s friend who was 
on the WWoofing farm, the third farm was through my farm buddy’s family 
friend.” 
WHMs focus group (Sydney)

“We checked out a place called [name of working hostel] and the woman told 
us I’ve got no-one on the waiting list, I’m looking for girls, I need you … We 
spoke to several of the girls, and they told me exactly the same thing, they’ve 
been there for like two or three weeks, no work. So we just stayed there until 
Friday and left because there was just no work.”  
Interview with WHMs (Stanthorpe)

“You answer these Gumtree adverts and you have no idea who they are or 
where they are, so I think having a good website, like TripAdvisor where you 
can leave reviews on it — that would be a great thing.” 
WHMs focus group (Adelaide)
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296  The Fair Work Ombudsman estimates that there are approximately 130,000 workers employed annually in the industry: Fair Work Ombudsman, Horticulture Industry 
Shared Compliance Program 2010, above n 5.

Introduction
The Seasonal Worker Program (SWP) 
creates a pathway for workers from select 
Pacific Island nations to work in Australia. It 
was established in 2008, operated as a pilot 
until 2012 and has been fully operational since.

Although the SWP accounts for a small 
proportion the horticulture labour force in 
Australia, the numbers in the SWP have 
grown steadily since its inception.296 In the 
last year there has been a 37% increase in 
visa approvals.

This Chapter examines the main reasons for 
the horticulture industry’s limited reliance 
on, and some other limitations of, the 
SWP. An important reason for low industry 

interest in the program, aside from employer 
concerns about their ability to use the  
SWP, is that the regulatory burden is greater 
for the SWP than for employing other 
categories of workers, most notably  
Working Holiday Makers (WHMs), local 
workers and undocumented workers. 
Another core problem with the SWP when 

compared with the WHM program is that 
it does not deliver a sufficiently portable 
horticultural workforce.

Moreover, there are aspects of the design 
of the SWP, which have the potential to 
contribute to worker exploitation, and  
there is poor monitoring and oversight of 
SWP workers.

CHAPTER ELEVEN 
THE SEASONAL WORKER PROGRAM     

TABLE 11.2 SWP – REGULATORY CHALLENGES AND SUMMARY OF FINDINGS

Challenge #1:  Addressing employer concerns Challenge #2:  Addressing concerns of worker exploitation

Finding #1 The application process for becoming an Approved 
Employer is complicated and there is a lack of 
streamlined coordination between government 
departments involved in the SWP. 

Finding #9 Seasonal Workers are vulnerable to exploitation arising from their 
limited labour market mobility and their desire to return.

Finding #2 Accessing workers under the SWP is far more costly 
than employing WHMs for horticulture work.

Finding 
#10

Seasonal Workers are vulnerable to inflated deductions from pay 
for accommodation and transport.

Finding #3 Small and medium-sized growers face  additional 
challenges in accessing the SWP.

Finding 
#11

There is an inconsistent and ineffective approach to worker 
induction. 

Finding #4 The requirement to organise accommodation is 
challenging for some growers.

Finding 
#12

The SWP is not administered or monitored in a transparent or 
publicly accountable manner.

Finding #5 The requirement to organise pastoral care is 
challenging for some growers.

Finding 
#13

The SWP is associated with poor oversight by regulators and 
weak enforcement of labour standards and program requirements.

Finding #6 The perception by some growers that Seasonal 
Workers are less productive or less capable in 
horticultural work is not supported by evidence.

Finding #7 The SWP is more challenging to use for crops with 
short, stop-start or year-long harvests. It does not 
provide for workforce portability.

Finding #8 The requirement to conduct labour marketing testing 
is ineffective.

Finding #9 The perception that the population of Pacific 
countries cannot support the growth in the SWP is 
not supported by evidence.

TABLE 11.1 SEASONAL WORKER VISA APPROVALS

2012-2013 2013-2014 2014-2015 2015-2016 2016-2017 2017-2018

1473 2014 3177 4490 6166 8459
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There have been four phases of reform to the 
SWP since its inception. The main thrust of 
each phase has been to make the SWP more 
attractive and accessible to growers, indicated 
by the blue text in Table 11.3. These reforms 
have sought to reduce costs for employers, 
increase access to the program and simplify 
the application and associated regulatory 
processes. Some of these reforms (such as 
reducing airfare and transport contributions 
and removing requirements for a minimum 
period of work) have reduced the remittances 
of Seasonal Workers by increasing the costs 
borne by Seasonal Workers. In two surveys 
of Approved Employers in 2012 and 2015, 
growers identified international travel costs 
and domestic travel costs as key changes that 
would make the SWP more attractive.297  

Despite these four phases of reform, the 
case studies revealed that growers who are 
not Approved Employers still perceived 
significant barriers to entering and using the 
program. 

In contrast, growers who are Approved 
Employers reported significant benefits 
from being involved in the program. In this 
section, we examine our Findings in relation 
to the SWP’s ability to be used by employers 
to access Seasonal Workers. 

297 Hay and Howes, above n 161; Doyle and Howes, above n 161.   

CHALLENGE #1: ADDRESSING EMPLOYER 
CONCERNS

TABLE 11.3 SWP REFORMS

Phase One 
2008-2012

•  Opening up the pilot so as to allow direct employment of Seasonal Workers, rather 
than through labour hire firms.

•  Removing geographical constraints so that employers in a wider range of areas 
could access workers under the pilot. 

•  Changing employer contributions to visa holders’ airfares depending on their 
country of origin.

•  Modifying the minimum period of work requirement.

•  Reducing employers’ responsibility for domestic travel costs.

•  Reducing the tax rate for Seasonal Workers from 29% to 15% for their first 
$37,000 of taxable income.

Phase Two 
2012

•  Expanding the number of source countries to nine Pacific states and Timor-Leste.

•  Increasing the SWP’s reach beyond horticulture through a trial to three additional 
sectors (aquaculture, cotton and cane).

•  Lifting the cap on the number of workers to 12,000.

Phrase Three 
2015

•  Removing annual limits on the number of visas issued. 

•  Reducing employer contribution to covering Seasonal Workers’ domestic and 
international transportation costs.

•  Removing the requirement that each visa holder be given a guaranteed minimum 
period of 14 weeks’ work. This was replaced with a new requirement that Seasonal 
Workers ‘will benefit financially from their participation in the program’.

•  Expanding the SWP into other occupations in the agriculture industry, including 
cattle, sheep, grain and mixed enterprises.

Phase Four 
2017-2018

• Introducing multi-entry visas.

•  Streamlining the application process to become an Approved Employer through 
fewer forms and simpler processes.

•  Investigating ways to help employers lodge information online.

•  Piloting ways to lower upfront costs for employers.

•  Removing the requirement for employers to organise training for Seasonal 
Workers.

•  Piloting a 24/7 Information Line for Seasonal Workers to complement the pastoral 
care provided by Approved Employers.

•  Increasing promotion to employers in eligible industries and their Industry 
Associations.

•  Introducing a new condition allowing Seasonal Workers to change employers in 
limited circumstances.

•  Piloting ways to help Seasonal Workers access their superannuation once they have 
left Australia.

•  Reducing employer contribution to travel costs to $300 (from $500).

•  Increasing the period in which labour market testing is valid from 3 to 6 months.

•  Increasing the period of work for all SWP partner countries to 9 months. 
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Finding #1: The application process 
for becoming an Approved Employer 
is complicated and there is a lack of 
streamlined coordination between 
government departments involved in 
the SWP.
The application process is an important 
integrity measure for ensuring that 
employers that seek to sponsor Pacific 
workers are likely to comply with program 
requirements and the law. 

However, the Approved Employer process 
is costly, complex and time-consuming. It 
is also risky. For growers who have their 
applications rejected, or if they submit 
incomplete applications, these are deemed 
unsuccessful and thus, unsuccessful 
applicants may be set back several months in 
organising their harvest labour.

Responsibility for the program rests in the 
Department of Jobs and Small Business 
(DJSB). But the SWP is a ‘whole of 
government program’ so DJSB administers 
the program in collaboration with other 
agencies including Department of Home 
Affairs (DHA), Department of Foreign 
Affairs and Trade (DFAT), the Department 
of Agriculture and Water Resources, the Fair 
Work Ombudsman (FWO), the Australian 
Taxation Office (ATO) and Austrade.

DJSB, DHA, FWO and ATO are involved 
in the process for approving employers 
under the SWP. This adds complexity to 
the process and likely increases the time it 
takes to assess applications given that the 
assessment team is not based in the one 
physical location and department. 

The focus groups and interviews with 
growers reported consistently negative 
feedback about the application process 
for the SWP and the management of the 
program by DJSB. Growers reported that 
the application process to become an 
Approved Employer was opaque, difficult, 
time-consuming and costly and that 
DJSB did not actively or constructively 
assist growers to complete the application 
process. Most small growers, including a 
number who had made attempts to become 
Approved Employers, reported that applying 
to become an Approved Employer was 
completely out of their reach.

Nonetheless, the introduction of ‘multi-entry 
visas’ for the SWP is likely to improve the 
accessibility of the scheme. This reform, 
announced in September 2017, will mean 
that once an Approved Employer is approved 
to bring in a group of workers, these workers 
can return for subsequent seasons within a 
three-year period without an entity needing 
to apply again to recruit workers. 

Although multi-entry visas will reduce the 
administrative burden on employers, the 
evidence from the case studies suggests 
that there needs to be substantial reform 
to the application process for becoming an 
Approved Employer and for management 
of the SWP by the government. This reform 
process should occur in consultation with 
industry and unions and take into account 
the development of industry initiatives  
such as the Fair Farms scheme (see Chapter 
3) which provides for third party auditing  
of growers.

STEPS FOR BECOMING AN 
APPROVED EMPLOYER

 STEP ONE
Applicants submit a form to become an AE.

Additionally, applicants who are operating on a 
Contract, Labour Hire business model or Trust must 
submit a “Financial Viability and Credentials” form.

 STEP TWO
Both DJSB and DHA assess the application. 

An indicative time frame is given of between 3-4 
months.

 STEP THREE
Successful applicants are sent a “Deed of 
Agreement” by DJSB and a “Special Program 
Agreement” from DHA. This is then executed by the 
employer and sent back to the relevant department 
for execution. An entity can only apply twice within a 
12 month period to become an AE.

 STEP FOUR
AEs submit a form to DHA for Special  
Program Sponsorship approval in order to 
sponsor workers

STEPS FOR ACCESSING WORKERS

 STEP FIVE
AEs submit Recruitment Plan/Letters of Offer  
to DJSB

 STEP SIX
DJSB assesses and approves the  
Recruitment Plan

 STEP SEVEN
Upon arrival of Seasonal Workers, AE submits an 
“Arrival Form” to DJSB.

 STEP EIGHT
Upon departure, AE submits “Return Form” to DJSB

STAKEHOLDER PERSPECTIVES 

“There was probably just a lot of things that made it impossible to get through the 
SWP process — procedures that we don’t have in place which I tried to put into place. 
It’s just things like your dispute resolution policy. We are lacking a little bit in all of the 
occupational health and safety policies too … it’s just one of the things that I can’t find 
the time to get back to. It’s such a nuisance. I looked at it but it was just a fairly long-
winded process to try and get up and going.”   
Grower (WA)

“So there is an acute administrative burden where it takes so long to get your 
application in and assessed – it’s like the Department of Jobs and Small Business 
would drip-feed parts of the application form instead of just saying, “Here’s 
everything we need, if you can get it back to us by this date, we’ll give ourselves a 
month to review it all and we will come back to you if there’s anything missing or 
we have any questions.” But it’s quite restrictive that if there’s something missing it 
seems you have to apply from the start, so all over again and our small and medium 
businesses don’t have much time on their hands to do those.”      
Industry Association Official (NT)

“The hardest thing about the SWP is loading Recruitment Plans and Letters of Offer 
and getting a response back, getting the approval back. There’s a complexity and detail 
in the administration that is far too onerous.”      
Labour Hire Contractor (NSW) 

“The process to becoming an approved employer under the SWP is an important 
integrity measure for the program and an integral component of reducing the risk of 
worker exploitation. There is a challenge in balancing reducing risk of exploitation 
with reasonable levels of administration and oversight.”     
Government Official (DJSB) 
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Finding #2: Accessing workers under 
the SWP is more costly than employing 
WHMs in horticulture work.
The case studies revealed that there is a 
strong perception by growers and industry 
associations that the SWP is too expensive 
for many growers to use to access workers. 
This perception that the SWP is too 
expensive is framed by the relative ease by 
which growers can access WHMs without 
the similar regulatory burden or imposition 
of costs. Table 11.4 provides a comparison of 
the two programs in terms of whether they 
impose costs on employers according to each 
program’s design.

Finding #3: Small and medium-sized 
growers find it difficult to access  
the SWP.
The AE application form stipulates an 
eligibility criteria which requires the 
applicant to demonstrate that it:

 1.  Is an eligible business registered and 
operating in Australia in a sound 
financial position and has an ABN. 
Entities who operate on a contractor/
labour hire model need to demonstrate 
five years of continuous operation and 
a record of compliance with workplace 
and immigration laws;

 

2.  Is an ‘organisation’ as defined in the 
Migration Regulations 1994 (Cth). 

 3.  Has good immigration practices and a 
history of compliance with immigration 
legislation. 

 4.  Has a history of compliance with 
Australian workplace relations law, work 
health and safety legislation and other 
relevant laws.

 5.  Understands and will comply with the 
program requirements for Approved 
Employers.

Small growers who are sole traders cannot 
access the SWP because they do not meet 
these criteria. In our case studies we found 
a strong perception that small growers are 
unable to access Seasonal Workers through 
the SWP. This is only partially true. Although 
the complexity of the application process 
to become an Approved Employer means 
that most small growers will not be able to 
directly employ Seasonal Workers, small 
growers (including sole traders) can access 
the program through a labour hire firm who 
is an Approved Employer. 

In both Katherine and Orange, we 
interviewed small growers who employed 
between three and five Seasonal Workers 
each harvest. These growers reported 
increased productivity and workforce 
reliability, which offset the higher costs 
associated with accessing Seasonal Workers 
via a labour hire firm. Using the labour 
hire firm meant these growers could avoid 
the costly, complex and time-consuming 
application process to become an Approved 
Employer, and receive assistance from the 
labour hire firm to address other challenges 
associated with the SWP such as providing 
pastoral care, accommodation and a 
minimum 30 hours work per week. 

Finding #4: The requirement to 
organise accommodation is challenging 
for some growers.
Upon applying to become an Approved 
Employer, employers commit to 
organising and providing council-approved 
accommodation at a rate reflective of the 
market rental rate. When submitting the 
Recruitment Plan, employers need to detail 
the proposed accommodation placements 
for SWP workers. Offers of Employment 
are required to include information on 
the accommodation arrangements and 
associated deductions. Workers can elect to 
organise their own accommodation if they 
choose to do so. 

Nonetheless, most Seasonal Workers  
need assistance with organising 
accommodation prior to their arrival to 
Australia because they usually do not have 
the resources, networks or often the requisite 
English-language ability to independently 
organise accommodation whilst still in their 
home countries. 

However, the multiple responsibilities 
of Approved Employers as employer, 
immigration sponsor and accommodation-
provider, creates opportunities for 
exploitation.  Employers can, for example, 
circumvent the minimum wage for 
horticultural work through inflating prices 
for accommodation and transport and 
deducting this from workers’ pay.  

Additionally, employers reported in the 
case studies that the requirement to provide 
accommodation was difficult, costly and 
time-consuming.

TABLE 11.4 THE SWP VERSUS THE WHM PROGRAM – COSTS

Costs associated with: Seasonal Worker 
Program

Working Holiday 
Maker Program

Becoming an approved employer  

Applying to recruit workers  

Arranging accommodation*  

Arranging pastoral care, including induction  

Contributing to travel costs**  

Subject to DJSB audits  

Arranging medical insurance*  

Subject to FWO monitoring  

*These costs can be deducted from workers’ wages. **This cost has been reduced from $500 to $300 as of 5 November 2018.

STAKEHOLDER PERSEPCTIVE

“[The SWP] is very expensive but I can’t 
do all the work myself and I can’t train 
backpackers every week or every second 
week. So if I want to stay in the industry 
this is the only way to go for me. … I 
talk to the contractor if I ever have any 
issues, I am straight up with him and tell 
him straight and I’m pretty confident 
he’ll fix things straightaway. If you’re a 
small grower you tend to run out of fruit 
so what can you do with the people [the 
SWP workers]? That’s why you need 
that middle-man and he can move them 
around a bit, it’s a better system for small 
growers. The big growers, you know, 
they just always have a job to be done, 
so maybe big growers can source their 
labour directly [through the SWP] and 
it’ll be a bit cheaper for them.”   
Grower (Katherine, NT)

298  See, eg, Norman Hermant, ‘Seasonal Farm Workers Receiving Less Than $10 a Week after Deductions, Investigation Reveals’, ABC News (online), 26 February 2016 
<http://www.abc.net.au/news/2016-02-25/seasonal-farm-workers-receiving-as-little-as-$9-a-week/7196844>; Ben Schneiders, ‘Key Farm Scheme Badly Rorted, Migrant 
Workers Paid $8 an Hour’, The Sydney Morning Herald (online), 19 May 2018 <https://www.smh.com.au/business/workplace/key-farm-scheme-badly-exploited-migrant-
workers-paid-8-an-hour-20180518-p4zg53.html>.
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Finding #5: The requirement to  
provide pastoral care is challenging 
for some growers.
Approved Employers are required to ensure 
adequate arrangements for, and monitoring 
of, the wellbeing and welfare of workers, 
including providing them with a 24/7 
contact number for the Approved Employer, 
access to numbers for emergency services, 
assistance in accessing medical services and 
accessing opportunities for recreation and 
religious observance. Approved Employers 
also help workers arrange tax file numbers 
and bank accounts. 

Like the accommodation requirement, 
organising pastoral care is an additional 
responsibility on Approved Employers that 
does not exist when they employ locals, 
WHMs or undocumented workers. 

Nonetheless, a level of pastoral care is 
necessary given that there is no English 
language requirement for workers and it 
is likely that Seasonal Workers will find it 
difficult to establish themselves in Australia 

particularly in regional and remote locations 
and access services without assistance.

It is inefficient for Approved Employers 
in the same region to individually provide 
pastoral care arrangements for workers. 
Some of the aspects of these pastoral care 
arrangements could be coordinated between 
Approved Employers at an industry level, for 
instance via their industry associations. There 
is precedent for this type of coordination 
given that pastoral care is being centrally 
managed and provided through the new 
government-funded Pacific Labour Facility 
as part of the Pacific Labour Scheme.299 

Finding #6: The perception by some 
growers that Seasonal Workers are 
less productive or less capable in 
horticultural work is not supported  
by evidence.
The case studies revealed that most 
growers we interviewed had strong views 
on the relative productivity of workers from 
different countries and ethnicities. A number 
of growers in the case studies identified 

a preference for workers from Asian 
countries or expressed a view that Seasonal 
Workers were on ‘island-time’, ‘unsuited to 
horticulture work’ or ‘slow’.

However, the overwhelming majority of 
growers who employed Seasonal Workers 
through the SWP spoke favourably of their 
productivity, reliability and commitment. 

We also found that growers who employed 
Seasonal Workers as part of their business 
model were less likely to express insecurity 
or concern over their ability to meet their 
workforce needs. These growers were better 
placed to invest in business expansion in 
subsequent years because of the certainty in 
labour supply created through the SWP, and 
in particular through its feature of returning 
workers. This is consistent with two empirical 
studies comparing the output of Pacific 
workers with WHMs which found the former 
more productive.300 It is also supported by 
evidence from New Zealand where 82% of 
employers who employed Pacific workers 
expanded their business and invested in new 
plant and equipment.301 

STAKEHOLDER PERSEPCTIVES

“I can’t use it [the SWP] because my 
accommodation isn’t 5-star and I wouldn’t 
get approved for it.”   
Grower (Darwin, NT)

“We used to do accommodation in the 
beginning and I got out of that ugly 
side of the business because everyone 
thought, ‘here’s an idea’, let’s cram our 
house full of people with no concern or 
whatever and then it became a really dirty 
game of everyone stealing everyone else’s 
accommodation in town. I put my hands 
up and want I don’t want anything to do 
with this, I’m out.”   
Labour Hire Contractor (Gingin, WA)

“We organise accommodation. So basically 
through the Department of Employment 
we’ve got to have an approval for the plan 
of having our workers here. We start from 
basically where the farms that they’re going 
to be working on, to where we’re intending 
to place them to live. It has to be adequate. 
We have to take photos, they have to agree 
on all of it, we have transport so that we can 
make sure that our workers can get to and 
from work, do their shopping, go to church, 
all of that sort of stuff as well.”    
Labour Hire Contractor (Orange)

STAKEHOLDER PERSEPCTIVES

“[With the SWP] you’ve got to be a lot more sensitive to their cultural, religious, all of these 
things, whereas getting a 417 through, you find them work, but we don’t worry about their 
religion or whether they’re close to a church or what they’re doing — that’s not our bag, 
that’s their bag.”    
Labour Hire Contractor (Gingin, WA)

“So we provide a bus a couple of times a week for them to get to Katherine and one time 
for specific shopping and then if we are working, they obviously can’t go to town if they’re 
working but they were going to one of the local churches on a Sunday and then when the 
season, the picking season finished, they’re just pruning, they wanted to go to town on the 
Saturday because the shops are open and more shops are open and so they had their little 
church services on the farm on Sundays. So we just find out how they want to manage that.”  
Grower (Katherine, NT)

299  Department of Foreign Affairs and Trade, Australian Government, Stepping-Up Australia’s Pacific Engagement <https://dfat.gov.au/geo/pacific/engagement/Pages/stepping-
up-australias-pacific-engagement.aspx>.

300  Robert Leith and Alistair Davidson, ‘Measuring the Efficiency of Horticultural Labour: Case Study on Seasonal Workers and Working Holiday Makers’ (Report, 
Australian Bureau of Agricultural and Resource Economics and Sciences, 2013); Shiji Zhao et al, ‘What Difference Does Labour Choice Make to Farm Productivity and 
Profitability in the Australian Horticulture Industry? A Comparison between Seasonal Workers and Working Holiday Makers’ (Research Report, ABARES, 2018) 7.

301  James Maguire and Mark Johnson, ‘Recognised Seasonal Employers Survey – 2018’ (Working Report, Research New Zealand, 2018) 35.
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Finding #7: The SWP is more challenging 
to use for crops with short, stop-
start or year-long harvests. It does 
not provide for workforce portability.
The variable nature of horticulture means 
that different crops have different harvesting 
requirements and timelines. In the focus 
groups and interviews with growers, many 
raised concerns about the lack of portability 
in the SWP. From the grower’s perspective, 
portability relates to the ability of growers to 
move workers between different employers. 
From a worker’s perspective, portability 
might mean they are not tied to a single 
employer and have the opportunity to work 
on a number of farms and consistently over 
the whole year.

Certain aspects of the SWP’s design make 
it more challenging for growers with short, 
stop-start or year-long harvests to directly 
employ Seasonal Workers as Approved 
Employers. This is because the SWP does 
not allow for growers to jointly recruit 
workers from the Pacific other than through 
a labour hire company. The SWP also does 
not allow growers to form cooperatives and 
recruit Seasonal Workers for a number of 
farm businesses within the one region. Both 
the ability to jointly recruit and to use grower 
cooperatives are permitted within the New 
Zealand program for recruiting workers from 
the Pacific. These mechanisms are essential 
for providing for workforce portability.

Although there is no program restriction 
on growers with short or stop-start harvests 
from accessing the SWP, the program costs 
involving pastoral care, visa applications, 
arranging accommodation and the $300 
contribution to airfares are likely too high for 
growers who only require labour for short, 
intense seasons. 

The Orange case study revealed the strong 
reliance of cherry growers on WHMs 
because the cherry harvesting season is only 
six to eight weeks long and this makes it 
difficult to directly employ Seasonal Workers. 
For growers with short or stop-start harvests, 
there is no capacity to employ SWP workers 
for periods that match the harvest labour 
requirements. The only way to engage with 
the SWP is to employ Seasonal Workers 
through labour hire firms which can increase 
flexibility through their ability to move SWP 
workers between different growers and crops.

For growers with crops with year-long 
labour needs, the restricted time period for 
Seasonal Workers can also prove problematic. 
Seasonal workers can work in Australia for 
up to nine months. In the Virginia case study 
we interviewed a potato grower with labour 
needs for 11 months a year. In his view, 
this made the SWP a difficult program to 
use because it would require two rotating 
teams of Seasonal Workers and thus be more 
expensive and time-consuming to administer. 

STAKEHOLDER PERSPECTIVES ON THE PRODUCTIVITY AND CAPABILITIES  
OF SWP WORKERS 

“As long as you keep them away from alcohol, they’ll turn up and they’ll work all day, 
every day, nonstop. But their productivity is probably about half of what you’d expect 
someone to be able to do. Unless they actually have learnt how to work in the past.”  
Grower (Griffith)

“Even say for strawberry picking, Pacific Islanders aren’t really built for bending over, 
but they can still do the packing, they could still do the supervising and quality control 
and those sorts of jobs.” 
Grower (WA) 

“So one large grower, a grower with 30 years’ experience in mangoes, he took 20 [SWP 
workers] and he’ll have 110 this year. Overwhelmingly positive feedback you know … 
and this grower, you know he had a team of Asian backpackers picking his mangoes 
and a team of people from Vanuatu and he compared them and they were doing — the 
Asians were doing 6 or 7 bins a day and the others were doing much 18 to 20. … There 
is still that kind of underlying impression that yes Asian workers can be a lot more 
reliable than European backpackers and that’s still valid for sure … but at the end of 
the day I think they struggle to do the physicality of a lot of the tasks. You know there’s 
not a lot, you don’t see a lot of Japanese and Koreans that come out and pick melons 
and pumpkins any more.’   
Labour Hire Contractor (Katherine, NT) 

“No I’d refute that [Pacific workers are unsuited to horticultural work]. We’ve got 
Timorese doing ground work, ground level work, you know mangoes. That doesn’t have 
any weight as far as I’m concerned.” 
Grower (Katherine, NT)

“A lot of the seasonal workers are all islanders and they will struggle to bend over, even 
though the Tongans and those guys do and have, but we’re engaging someone who uses 
the East Timorese a little bit more. So we’re hoping that we can engage in that. Also 
it’s a whole new focus. We’re going to change. We’re not going to just do a part system, 
which is what we thought we might do. We’re actually going to do a complete move  
into them.”  
Grower (WA)

“The fact that they’re there every day, the reliability factor is such an overwhelming 
— the need is filled of having reliability but they’re not fussed if they’re not super-fast 
workers. The fact that they know that they’re there tomorrow and they’ve got that peace 
of mind and they don’t have to worry about chasing down workers the next day to try 
and find them at the last minute to take their crop off, speedy productivity is less of 
an issue. The fact is that most of them are usually quite productive as well but it’s a 
reliability factor. It always come back to that issue of reliability. They need to know who 
is there the next day.”  
Labour Hire Contractor (NSW)

“The reason we’ve gone with the Vanuatans is they’ve got strong bodies and great 
stamina and we can say to them, ‘Listen, this is base work-rate, if you can exceed that 
to this level, we’ll give you a bonus’ and we find they can respond to that and step it up 
… We used some backpackers last year but I don’t know that’s sustainable…we keep 
on saying it every year, ‘never again!’ The Vanuatans are more productive, are more 
engaged, are better workers, they’re all round better workers.” 
Grower (Katherine)
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Nonetheless, in the same case study, we 
interviewed a tomato grower in Virginia who 
was using two rotating teams of Seasonal 
Workers to supply labour to the farm for the 
full 12 months of the year and finding this a 
highly effective labour management strategy. 

Additionally, growers with crops requiring 
consistent labour over 10–12 months are 
eligible to sponsor workers under the Pacific 
Labour Scheme, introduced on 1 July 2018 
and allowing the sponsorship of workers for  
three years for non-seasonal agricultural work.

Finding #8: The requirement to conduct 
labour marketing testing is ineffective.
Approved Employers have to provide 
evidence of their failed efforts to recruit  
local workers before being able to recruit 
SWP workers.

Employer-conducted labour market testing 
in protecting local job opportunities has been 
rigorously critiqued as being an ineffective 
and resource-intensive way of ensuring 
that local workers have first access to job 
vacancies.302 A more efficient and effective 
method is for labour market testing to be 
done independently of employers, which 
is an approach advocated by the OECD as 
international best practice.

Additionally, labour market testing is, on 
one view, unnecessary for the SWP as the 

increased costs associated with the SWP 
sends an appropriate price signal to growers 
on the benefits of recruiting locally in the 
first instance.

Instead of labour market testing by 
employers, the SWP should incorporate 
independent labour market testing done 
by the government. This approach is more 
akin to a labour market assessment of the 
dynamics of the local and regional labour 
market. This type of approach is taken 
in New Zealand’s Recognised Seasonal 
Employer scheme discussed in Chapter 
13. The federal budget announcement in 
May 2018 allocating funding for an annual 
horticultural workforce assessment is a 
positive initiative for developing a stronger 
understanding of horticulture labour needs 
and supply challenges.

Finding #9: The perception that the 
population of Pacific countries cannot 
support the growth in the SWP is not 
supported by evidence.
Interviews with growers and a number of 
industry association officials suggested there 
is a perception that the Pacific countries 
are an unsustainable labour supply. Some 
asserted that the SWP and New Zealand’s 
Recognised Seasonal Employer scheme  
had “maxed out”:

Despite these perceptions, there is no actual 
shortage of workers from the Pacific who 
can participate in the SWP and there are 
whole regions in SWP partner countries who 
have not been approached to participate in 
the SWP. Although Tonga accounts for 33% 
of the SWP intake and Vanuatu accounts 
for 40%, only 13% of the eligible sending 
population in Tonga (i.e. those aged 20-45) 
are participating in both the Australian SWP 
and New Zealand’s RSE.303  

A recent demographic assessment of the 
labour forces of SWP partner countries 
found that, “the total SWP pool is 
conservatively 586,000, realistically 902,000 
and ambitiously 1,353,000”.304 This 
suggests there is considerable scope to grow 
Australia’s intake of Seasonal Workers from 
the SWP.

STAKEHOLDER PERSPECTIVES ON THE EMPLOYMENT RESTRICTIONS  
OF THE SWP VISA

“The requirement to be employed by a single employer for six months is difficult in 
horticulture. For example, the mango season in Mareeba, it goes for six weeks. They just 
don’t use the Pacific seasonal workers, even though they would be quite a useful labour force 
in that sector. There’s also the onion season; the onion season is three weeks, where you work 
like an absolute crazy thing. And historically, they’ve actually employed a lot of Papua New 
Guineans and people on holiday visas, which they’re not legally meant to do; but again these 
people are coming because they want to do the onion season. They can do a three-week 
onion season and earn piece rates and go home with more money than they’d earn in the rest 
of the year.”    
Industry Association Official (Queensland)

“I would go with the SWP if it allowed workers to be employed for longer. But I understand 
that they come here for six or nine months and then they go. The same group then comes 
back, that is the aim but I would rather if they were here for a year and then went away and 
came back a year later, like two year groups rotating. Then I would do it. For example, with 
our onions, the way it works is we do have a season which goes for 10 or 11 months. If I had 
full time workers they would need to be there for 11 months. With the Seasonal Workers 
Program they come and leave after nine months and you need a new workforce for two 
months. It just disrupts the whole season.”    
Grower (Virginia)

STAKEHOLDER PERSPECTIVES ON  
THE GROWTH OF THE SWP

“It’s been pretty small up-to-date but as 
it grows bigger you’re going to see more 
troubles because you are going to go 
further out. Right now they’ve been able 
to choose the cream of the crop but as you 
get bigger you’re going to start taking some 
of the three-quarters and then some of the 
halves and the challenge is going to be get 
those people motivated.”   
Grower (Katherine)

“You could write a whole PhD on the 
failures of the SWP and how it’s potentially 
unsustainable [in terms of] the labour 
sources. There are some serious challenges 
there. Forty percent of the male workforce 
in Tonga is in Australia as a seasonal 
worker. That’s a serious problem.”    
Industry association official (NSW)

302  Joanna Howe, ‘Is the Net Cast Too Wide? An Assessment of Whether the Regulatory Design of the 457 Visa Meets Australia’s Skills Needs’ (2013) 41 Federal Law 
Review 443; John Azarias et al, ‘Robust New Foundations: A Streamlined, Transparent and Responsive System for the 457 Program’ (Independent Review, September 
2014) <https://www.border.gov.au/ReportsandPublications/Documents/reviews-and-inquiries/streamlined-responsive-457-program.pdf>; Chris F Wright and Andreea 
Costantin, Submission No 23 to Senate Education and Employment References Committee, The Impact of Australia’s Temporary Work Visa Programs on the Australian 
Labour Market and on the Temporary Work Visa Holders, 1 May 2015.

303  Stephen Howes, Another Bumper Year for the Seasonal Worker Program (31 July 2018) Devpolicy <http://www.devpolicy.org/another-bumper-year-for-the-seasonal-worker-
program-20180731/>.

304  Matthew Dornan, Stephen Howes and Richard Curtain, Is a New Visa for Agricultural Work Needed? (13 September 2018) Devpolicy <http://www.devpolicy.org/is-a-new-
visa-for-agricultural-work-needed-20180913/>.
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The SWP contains many aspects that seek to protect Seasonal Workers from 
exploitation. Nonetheless, our research identified a number of problems with 
the current operation of the program and its ability to ensure compliance 
with Australian labour standards and the program’s regulatory framework.

Finding #10: Seasonal Workers are 
vulnerable to exploitation arising  
from their limited labour market 
mobility and their desire to return in 
following seasons.
Many Seasonal Workers wish to obtain 
ongoing employer sponsorship for 
subsequent seasons, with their families in 
the Pacific relying on their income earned 
each year through the SWP. This produces 
inherent precarity for them in the labour 
market by creating an in-built dependence 
on the sponsoring worker’s employer. 

The tied nature of the SWP can  also 
produce worker vulnerability. Recent studies 
on employer sponsorship indicate that such 
vulnerability is especially pronounced for 
temporary migrant workers in low-skilled 
occupations with limited access to union 
representation.305 For the SWP, workers are 
entirely dependent upon their employers as 
both the provider of remunerative work and 
as their immigration sponsor.

The desire of many Seasonal Workers to 
return for subsequent harvest seasons 
provides clear disincentives for Seasonal 
Workers to report workplace exploitation 
because the SWP is an employer-driven 
and employer-sponsored visa. A Seasonal 
Worker may calculate that the potential 
benefit of complaining is outweighed by the 
potential risk of not being sponsored for 
subsequent seasons. This desire to return 
means it is unlikely that the reported stories 
of exploitation in the SWP capture the full 
extent of exploitation within the SWP.306 

It is also concerning that the number of 
deaths in the SWP has risen significantly 
since the pilot concluded, with 14 deaths 
since the inception of the program in 2008. 

There have been 12 deaths since 2012 and 
seven of these in Queensland. A recent 
Courier-Mail and Weekly Times special 
investigation revealed claims that “extreme 
neglect allegedly contributed to a number of 
deaths and serious injuries”.307 Nonetheless, it 
is important to note that the DJSB maintains 
that none of the deaths has been found to 
have been directly related to a workplace 
accident or incident.308 

Although the desire of many Seasonal 
Workers to return for subsequent harvest 
seasons creates significant labour market 
vulnerability, many growers attribute the 
ability to hire returning workers as a key 
benefit of the SWP. This is because it 
enables growers to reduce training costs for 
subsequent harvests by allowing for skills 
retention, therefore increasing productivity.

CHALLENGE #2: ADDRESSING WORKER EXPLOITATION 

THE RIGHT OF SEASONAL WORKERS TO RETURN – INTERNATIONAL PERSPECTIVES
In North Carolina, an agreement between the union and the growers’ association, 
effectively gives temporary migrant workers in agriculture (known as H-2A visa 
holders) a right to return for subsequent seasons. Prior to this, the system was one 
based entirely on grower preferences and enabled growers to blacklist workers who had 
complained of exploitation.

The union and growers’ association agreement introduced in 2004, produced a new 
system, partly based on seniority. As part of this agreement, growers must demonstrate 
just cause for firing and refusing to rehire workers, and give three warnings before 
taking disciplinary action. There is now a formal grievance procedure for violations. 

First priority for subsequent seasons goes to those workers designated by growers as 
‘preferred’, including experienced workers. Vacancies are next filled by ‘active’ workers 
in order of seniority, independent of employer preferences. This enables a worker to 
challenge a violation of his rights during the season with the assurance that if, as a 
result, he is not listed as ‘preferred’ by the employer for the following season, he will 
be hired elsewhere as an active worker in the subsequent season. This is an important 
protection which empowers workers to report workplace exploitation by effectively 
giving them a right to return for subsequent seasons.

The third tier is for preferred workers who want to take a job with a different employer; 
those workers get access to the remaining full-season jobs through a bid system the 
union has created. Finally, any worker with three years or more in the H-2A program 
can recommend new workers with no experience. These ‘zero seniority’ workers are 
usually hired at the end of the season when relatively little work remains, but then have 
the advantage of being considered ‘active’ workers the following year.

For more information, see: 

Jennifer Gordon, ‘Roles for Workers and Unions in Regulating Labor Recruitment in 
Mexico’ in Joanna Howe and Rosemary Owens (eds), Temporary Labour Migration in 
the Global Era (Hart Bloomsbury 2016).

305  Chris F Wright, Dimitria Groutsis and Diane van den Broek, ‘Employer-Sponsored Temporary Labour Migration Schemes in Australia, Canada and Sweden: Enhancing 
Efficiency, Compromising Fairness?’ (2017) 43 Journal of Ethnic and Migration Studies 1854.

306  See Nick McKenzie, ‘Slavery Claims as Seasonal Workers from Vanuatu Paid Nothing for Months’ Work’, The Sydney Morning Herald (online), 27 March 2017 <http://
www.smh.com.au/national/investigations/slavery-claims-as-seasonal-workers-from-vanuatu-paid-nothing-for-months-work-20170327-gv7k99.html>; Hermant, above 
n 298; Fair Work Ombudsman, ‘Pacific Islander Visa-Holders Worked 36 Consecutive Days, Short-Changed $14,700’ (Media Release, 25 August 2016) <https://
www.fairwork.gov.au/about-us/news-media-releases/2016-media-releases/august-2016/20160825-seasonal-labour-solutions-eu-presser>. See also John Connell, ‘From 
Blackbirds to Guestworkers in the South Pacific. Plus ça Change …?’ (2010) 20 Economic and Labour Relations Review 111.

307  ‘Seasonal Worker Program: Rogue Operators “Exploiting” Staff’, The Courier Mail (online), 13 December 2017 <https://www.couriermail.com.au/news/queensland/
seasonal-worker-program-rogue-operators-exploiting-staff/news-story/8ef4f662b7899a8a67caafe4f384ca3e>. 

308  Email correspondence with Joanna Howe, on file, Eve Wisowaty, DJSB, 14 November 2018.
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Finding #11: Seasonal workers are 
vulnerable to inflated deductions from 
pay for accommodation and transport.
The Deed of Agreement between Approved 
Employers and the DJSB stipulates that 
employers can make deductions from 
workers’ pay for certain expenses such as 
accommodation, transport and the cost of 
the return international airfare above the 
employer’s compulsory contribution of 
$300. Clause E6 requires that deductions 
are “lawful and reasonable”, “have been 
explained to and agreed to by the Seasonal 
Worker in writing” and “do not exceed the 
cost of the expense the deduction is made for”. 
Additionally, after deductions are made, 
Seasonal Workers should not have “an 
inadequate amount of money remaining each 
week to pay for reasonable living expenses.” The 
Deed requires all deductions to be itemised 
on workers’ payslips. 

Additionally, Approved Employers are 
subject to reporting obligations intended to 
keep them accountable under the program. 
Approved Employers need to provide 
evidence that workers have been employed 
and paid in accordance with the SWP and 
Australian workplace entitlements.

Nonetheless, despite these requirements, 
the evidence from the case studies and 
media reports suggests that there is a 
problem with some Approved Employers 
making deductions from workers’ pay at 
unreasonably inflated rates which do not 
represent the true cost of accommodation or 
transport, as Table 11.5 indicates.

For example, although DJSB requires 
Approved Employers to provide evidence 
of the ‘market rate’ for accommodation 
and other authorised expenses, this is not a 
particularly useful yardstick. The rent for a 
room at a backpacker’s hostel, for instance, 
is different from the cost of a room in a share 
house, with the rent for the latter contingent 
upon a number of variables, in particular, 
how many people are sharing the house. 
Also, there may not be a conventional rental 
market in many remote work locations, 
meaning the ‘market rate’ may simply be 
what employers state it to be. 

Finding #12: There is an inconsistent 
and ineffective approach to worker 
induction.
Approved Employers are required to 
complete an Arrival Form for each batch 
of Seasonal Workers. This form requires 
the employer to confirm that the on-arrival 
briefing has included a presentation by the 
FWO and the unions.

Despite the requirement that worker 
induction provides Seasonal Workers with 
access to unions and the FWO, the case 
studies found that worker inductions are 
presently occurring in a sporadic and 
inconsistent manner.309 The relevant union 
and the FWO are notified via an automatic 
email from the DJSB whenever an Approved 
Employer has had their request to sponsor 
a group of SWP visa holders approved. 
However, there is no mandatory process 
to be followed that compels the Approved 
Employer to guarantee that unions, the FWO 
and other relevant parties are involved in the 
induction process. 

STAKEHOLDER PERSPECTIVES

“We need to give SWP workers a right 
to return or a right to stay — to address 
their fear of not being allowed back by the 
employer.”    
Union Official (NUW)

“The reliability of backpackers is not as 
good obviously. We have control of the 
seasonal workers, so you know, we know 
they’re going to turn up 95% of the time, 
only if they’re sick do they not come. 
Backpackers come and go. … We had 26 
returnees out of 36, that’s pretty good 
numbers … and being able to give them 
specific jobs and knowing exactly what 
they can do [with returning SWP workers], 
what they’re capable of, it makes a huge 
difference to our business.”    
Grower (Katherine, NT)

TABLE 11.5 EXAMPLES OF INFLATED DEDUCTIONS MADE TO THE PAY OF 
SEASONAL WORKERS

Inquiry Pay received and deductions made

‘Seasonal Farm Workers Receiving 
as Little as $9 a Week after 
Deductions, Investigation Reveals’, 
7.30 Report (online), 25 February 
2016.

Reports of seasonal workers being charged $120 each per week in 
rent, despite some of them staying three to a caravan.

Others reported a net pay of zero following a number of 
deductions being made to their pay, including deductions for 
health insurance, daily transport, bedding, food and tax.

Norman Hermant, ‘Seasonal 
Farm Workers Receiving Less 
than $10 a Week after Deductions, 
Investigation Reveals’, ABC News 
(online), 26 February 2016.

One seasonal workers’ total net pay for one week was $9.96 after 
deductions, which included super, rent, health insurance, tax and 
transport.

Another worker’s total pay for the week was $295.80 and $58.80 net  
pay — deductions were made to her pay for super, accommodation, 
daily transport to the farm, health insurance and tax. 

Ben Schneiders, ‘Migrant Farm 
Workers Launch Landmark $10m 
Legal Claim’, The Sydney Morning 
Herald (online), 29 July 2018.

One Seasonal Worker alleged she was underpaid $11,000 for four 
months due to underpayment and unlawful deductions — after 
deductions for rent, food, airfares, transport and visa, the worker 
alleged that she was paid $3.17 an hour. 

Nick McKenzie and Nick Toscano, 
‘Seasonal Workers Program Pickers 
Told if they Join a Union, They’ll 
Get no Work’, The Sydney Morning 
Herald (online), 11 March 2017.

One worker reported working five days a week, 38 hours — total 
pay was $800, but after deductions was left with only $500. 
Deductions were made for accommodation, transport, airfares 
and ‘a bond’.

STAKEHOLDER PERSPECTIVES

“There’s a group I met, there were 12 of 
them in a minibus, same thing that always 
happens. They were in the bus, they put 
in everything for the bus and they live 
in accommodation that is owned by the 
contractor and they came here for six 
months. But after three months, they still 
keep on deductions of this and that and I 
think that was one of them was left with less 
than 80 dollars a week.”    
Horticulture worker (Griffith)

“We found that with [one group of SWP 
workers] they actually paid their bill back in 
record time. Within two and a half months 
they had already paid for their airfare and 
other costs that were associated with the 
program, and were able to send really good 
money back home when they went home.”    
Labour hire contractor (Griffith)

“We have not found a person under 
the SWP who has not been exploited 
on accommodation and transport. The 
deductions are built into the price model. 
WHM competes with SWP — WHM 
receives $14 an hour cash, so the SWP is 
constantly under pressure by the farmer 
so the SWP agency has to employ people 
to be paternalistic and check on the house. 
When the SWP try and organise their 
own housing they get no return visa. So 
the challenge for us is, how do you get a 
lease in a small rural community so that 
the SWP workers can exercise a right to 
independent housing.”     
Union official (NUW)
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In the case studies, some employers reported 
that unions never “bothered to turn up” to 
worker inductions, whereas the NUW and 
AWU officials that we interviewed reported 
that invitations to inductions were highly 
unusual, often did not provide details or the 
time or location and did not give sufficient 
notice to enable them to attend.310   

Another concern of both NUW and AWU 
officials was that when they were present 
at an induction, employers often stayed in 
the room and gave them insufficient time to 
present their role to Seasonal Workers.

Finding #13: The SWP is not 
administered in a transparent or 
publicly accountable manner.
A template Deed of Agreement is provided 
on the DJSB website. Agreements between 
DJSB and an Approved Employer, Letters 
of Offer and Recruitment Plans are not 
publicly available.  Approved Employers 
who consent to the public release of their 
name as a sponsor under the SWP have their 
business names listed on the DJSB website. 
The DJSB’s view is that it requires consent 
of employers under Australian privacy law 
before listing Approved Employers on the 
website. However this could be changed 
if it was a condition of participating in 
the program that employers agree to their 
business names and contact details being 
made available on the department’s website.

310  Interviews with NUW officials and AWU officials.

STAKEHOLDER PERSPECTIVES ON WORKER INDUCTION

“We have a really large problem with the inductions and the way they’re being carried 
out. The induction gives us a chance to introduce ourselves to those workers. Now, 
part of our role is to go in and to introduce ourselves and to try in  a five minute slot, 
sometime 10, 15, 20 minute slot but normally a small-slot, to introduce them to what 
a union can do. Now you just can’t do that in that time and a lot of the time they don’t 
understand – one, because of language barriers and they don’t understand unions, 
and also, I suppose this is an opinion it’s not, we haven’t got any proof on this. But we 
think that sometimes they are told not to take too much notice of unions or because, 
their head immediately goes down when we start to talk. They immediately switch off 
from what we are trying to say and we can visible [sic] see that they are switching off or 
putting their heads so they can’t make visual contact with us.”    
Union official (AWU)

“… All they give you in that invite is an email of the employer and we have spoken to 
the Department about this and we’ve said, ‘A lot of time the employers don’t answer 
the email’ and they said, ‘Oh well, sorry, we don’t give you any other details’ … some 
employers, very limited, probably, of all of the alerts that we get, probably 10% there 
is a personal, there is sometimes a personal email from the employer to us to come to 
the induction. I am not even quite sure why they do that other than they are probably 
trying to do the right thing. … But I would honestly limit that to about 10%. The rest 
are simply a template email of the employer and where the area, which is sometimes 
a town, where those workers are going to be placed. So nothing about the address, 
nothing about the particular site. The onus is on you to follow that up with the 
employer and all you get is an email address.”     
Union official (AWU)

“So if the unions bother to turn up, which is almost never — I’ve never had one turn 
up to one of my inductions in eight years … The FWO does attend on occasions. I’ve 
had them attend with mine about three times. … I’ve only heard of the union turn up 
when there’s a big bunch, where they can sign up a heap of workers in one hit.”    
Labour Hire Contractor (NSW)
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Thus, there is a lack of transparency and 
public accountability in the SWP that is 
inconsistent with the information provided 
publicly about Australian labour agreements 
and the approach of New Zealand’s RSE, 
which lists the business names, contact 
details and locations of approved employers 
under the NZ program.

Transparency and public accountability 
are important aspects of the governance 
framework for temporary migration 
programs that facilitate greater public 
confidence for the continuation of these 
programs through allowing greater scrutiny 
and oversight by a range of stakeholders and 
regulatory actors.

Finding #14: The SWP is associated with 
poor oversight by regulators and weak 
enforcement of labour standards and 
program requirements.
There are real concerns over whether the 
worker-protective elements of the SWP are 
effectively enforced on an ongoing basis once 
an employer has gained the right to sponsor 
workers from the Pacific through becoming 
an Approved Employer. As a Queensland 
industry association official observed in 2017:

  “There’s too much effort [in the SWP] put 
into the front end of the program so there’s all 
these hoops people have to jump through to 
become an approved employer which makes 
it very difficult for farmers themselves to do it 
directly … [but then] [t]here’s no enforcement 
down the line – what sort of process is that?”311 

The SWP includes a number of mechanisms 
to oversee employment practices of 
Approved Employers and enforce 
compliance with program requirements. All 
Approved Employers are required to report 
regularly to DJSB through completing forms 
and on occasion supplying Letters of Offer, 
payslips and other documentation, which 
can be requested and/or audited by DJSB. 
All Approved Employers can be subject to a 
site visit by a DJSB inspector, although they 
are notified of this visit in advance. DJSB has 
a Seasonal Worker hotline which provides 
information and can be used by Seasonal 
Workers to report complaints. 

The current suite of mechanisms for 
oversight and enforcement by DJSB are 
insufficient to ensure Seasonal Workers are 
employed in compliance with Australian 
workplace law and program requirements. 
DJSB is not well-placed to inspect 
workplaces of Approved Employers and to 
detect non-compliance as enforcement is 
not its core business and it has a conflict 
of interest given that it is the primary 
government department responsible for 
administering the program and has a vested 

interest in promoting its use amongst 
employers. The fact that growers are given 
advance notice of site visits by DJSB wholly 
undermines the capacity of these visits to 
provide effective oversight of the wages and 
working conditions of Seasonal Workers.

Conclusion
Our research has found that the SWP holds 
significant promise for the horticulture 
industry in addressing its labour supply 
challenges. The SWP has the potential to 
provide growers with a productive and 
reliable workforce which is sustainable 
over time. Nonetheless, the SWP requires 
substantial reform to its administration 
if it is to work more effectively for growers, 
especially in terms of its portability, and 
the management of the program and 
the application process for becoming 
an Approved Employer.  The SWP also 
requires far better enforcement of its in-built 
protections designed to address workers’ 
vulnerability. 

In Chapter 13 we provide an examination 
of New Zealand’s RSE scheme, which 
has been far more successful in engaging 
a broader cross-section of growers and in 
addressing worker vulnerability. As this 
chapter notes, the RSE has also made 
it much more accessible for growers to 
share knowledge while participating in the 
scheme and to share workers if farm size is 
small or production sporadic. The RSE’s 
success provides cause for optimism 
that Australia’s SWP can be reformed to 
become a more effective program.

311  Vanessa Marsh, ‘Growing Chorus Calls for Overhaul of Worker Program’, NewsMail (online), 14 December 2017 <https://www.news-mail.com.au/news/growing-chorus-
calls-for-overhaul-of-worker-progra/3290303/>.

STAKEHOLDER PERSPECTIVES ON THE ADMINISTRATION OF THE SWP

“We are obliged under our Deed of Agreement to give the employer notice before 
we arrive. There are other agencies in the Australian Government that can do 
unannounced site visits. We are not one of them.”    
DJSB official

“At one time I wanted to [report a complaint]. I was talking to a friend of mine and she 
said, ‘Why don’t you go and report them to the police? Or why don’t you ring … [the 
hotline]?’ But when I talked to the girls, they were scared, they were embarrassed. They 
were scared but they wouldn’t say why. Maybe there are relatives or members of their 
families that won’t have another chance to come back again, because people in Tonga 
won’t recruit them because of these things here, they will start talking and things like 
that. So I never did. But I did go and get them help. I went to the priest to ask them 
if they get them some warm clothing for them. … I think they were ashamed of being 
talked about, or maybe people would not believe what they’re saying.”    
Horticulture worker (Griffith)

“The SWP, since its implementation, lacks the appropriate manpower and resources to 
effectively manage the program, leaving loopholes that created favourable and thriving 
conditions for the exploitation of workers.”   
President, Pacific Australian Seasonal Workers Association
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Introduction

This Chapter examines the merits of introducing an agriculture visa 
enabling workers from South East Asian countries to perform low-skilled 
work in the Australian horticulture industry.. 

We focus on the potential regulatory framework 
for an agriculture visa, potential source 
countries for workers, and international 
comparisons in the circumstance that there 
is a labour market case for pursuing an 
agricultural visa. 

Findings
1.  Agriculture visa schemes in the US, 
Canada and New Zealand focus on achieving 
a balance between the need for regulation to 
protect local and migrant workers’ rights and 
the need for efficiency and cost effectiveness 
of the schemes. Each of these schemes 
requires labour market testing, guaranteed 
minimum hours of work, and contributions 
to transport, food and accommodation, but 
take different approaches to the extent costs 
are recoverable through wage deductions.

2.  Despite agriculture visa schemes in the 
US, Canada and New Zealand incorporating 
regulation to protect workers’ rights, 
there are reports of a high incidence of 
non-compliance with laws in the US and 
Canadian schemes because of deficiencies in 
oversight and enforcement. New Zealand’s 
RSE scheme is less associated with worker 
exploitation but incorporates a higher 
degree of worker-protective regulation, 
industry ownership and governance, and 
more resources devoted to oversight and 
enforcement.312  

3.  Agriculture visa schemes in the US, 
Canada and New Zealand use a sponsorship 
model. Sponsorship places specific 
obligations on employers and ensures that 

employers who access visas are scrutinised 
through an independent assessment process. 
Sponsorship also acts as a safeguard 
against workers absconding. Nonetheless, 
sponsorship does create opportunities for 
exploitation given that workers are tied to 
their employer and this gives employers more 
control over workers.

4.  South East Asian countries offer a good 
potential source of labour with horticulture 
experience for an agriculture visa scheme. 
However, the high wage differentials and 
poor English language ability mean they 
will constitute a vulnerable workforce in 
Australia. The attributes of South East Asian 
workers mean that an agriculture visa is 
likely to require similar worker-protective 
elements to the Seasonal Worker Program 
(SWP), including mandatory worker 
induction involving unions and the Fair 
Work Ombudsman, a robust application 
process for approving employers who wish 
to access workers under the scheme, as well 
as industry support for reporting non-
compliant growers and ensuring compliance 
with program requirements through rigorous 
and regular inspection of workplaces by the 
Fair Work Ombudsman and unions. 

Agriculture visas in other countries
In designing an agriculture visa, it is crucial  
to draw on best practice overseas, and also  
to consider carefully the advantages and 
disadvantages of accessing potential source 
countries for the visa, while bearing in mind the  
unique horticulture labour market in Australia.

The H-2A agriculture visa in the US was 
introduced in 1986 to provide a source of 
labour for the agriculture industry following 
a tightening of border control that reduced 
the number of undocumented workers 
entering the US. The visa is for a maximum 
of three years after which workers must leave 
the US and not return for three months. 
Once three months have elapsed, workers are 
eligible to apply for a further H-2A visa. 

The H-2A scheme is uncapped. In 2013, 
there were just under 74,000 H-2A visa 
holders. The US agricultural workforce also 
includes a large proportion of undocumented 
workers. The number of undocumented 
workers fell from 55% to 47% from 2000 to 
2014, and this fall was associated with a rise 
in H-2A workers.313 However, H-2A workers 
only constitute a small proportion of the 
total agricultural labour force of between 2.0 
and 2.5 million workers.314 

The Seasonal Agricultural Worker 
Program (SAWP) in Canada was 
introduced as a bilateral agreement with 
Jamaica in 1966. The scheme was expanded 
to other Caribbean countries in 1970, and to  
Mexico in 1974. The SAWP provides short- 
term low-skilled labour to Canadian farmers 
while allowing participating workers a legal  
path to travel and work abroad.  The migrant 
workers can be hired for a maximum period  
of eight months, between 1 January and 15  
December.315 In 2017, there were approximately  
25,000 migrants working on Canadian farms 
under the scheme.316 Workers can return for 
work in subsequent years. While the SAWP 

CHAPTER TWELVE 
THE AGRICULTURE VISA CONCEPT     

312  See further, Chapter 13 ‘Lessons from New Zealand’.
313  Philip Martin, Immigration and Farm Labor: From Unauthorized to H-2A for Some? (August 2017) Migration Policy Institute <https://www.migrationpolicy.org/research/

immigration-and-farm-labor-unauthorized-h-2a-some>.
314  Farmworker Justice, The H-2A Temporary Agricultural Guestworker Program (2012) <https://www.farmworkerjustice.org/sites/default/files/documents/H-2A%20fact%20

sheet%20final.pdf>.
315  Government of Canada, Hire a Temporary Worker through the Seasonal Agricultural Worker Program - Overview (18 September 2018) <https://www.canada.ca/en/

employment-social-development/services/foreign-workers/agricultural/seasonal-agricultural.html>. 
316  Marie-Hélène Budworth, Andrew Rose and Sara Mann, ‘Report on the Seasonal Agricultural Worker Program’ (Report, Inter-American Institute for Cooperation on 

Agriculture Delegation in Canada, March 2017) <http://www.iica.int/sites/default/files/publications/files/2017/bve17038753i.pdf>.

112 Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 

1286

1286



has proved responsive to employer demand, 
the restrictions placed on the ability of 
workers to move between employers have 
produced problems relating to mistreatment 
of migrants workers and their capacity to 
exercise employment rights.317 

The Recognised Seasonal Employer 
(RSE) scheme was introduced in New 
Zealand in 2007. The scheme had the 
twin aims of meeting the labour needs of 
employers in horticulture and viticulture 

and providing work opportunities to workers 
from Pacific Island countries, as part of New 
Zealand’s contribution to the economic 
development in these countries. The visas are 
for a maximum of 11 months.318 In 2017, the 
cap on migrant workers under the scheme 
was 11,000.319  

When considering these agriculture visa 
schemes, it is important to acknowledge that 
the US and Canada do not have a seasonal 
worker program for Pacific Island nations, 

and do not have incentives for Working 
Holiday Makers (WHMs) to work in the 
horticulture industry. Therefore the New 
Zealand labour market is more directly 
comparable with Australia, having a similar 
proportion of WHMs visiting annually,  
and the Australian SWP was modelled on 
the RSE.

317  Patti Tamara Lenard and Christine Straehle, Legislated Inequality: Temporary Labour Migration in Canada. (McGill-Queen’s University Press, 2012)
318  Immigration New Zealand, Operational Manual (19 June 2017) WH1.15.6.
319  Ibid WH1.15(a), (c). 

TABLE 12.1 AGRICULTURAL LABOUR SCHEMES IN THE US, CANADA AND NZ

US: H-2A Canada: SAWP NZ: RSE

Date introduced 1986 1966 2007

Number of visa 
holders

74,000 (2013) 25,000 (2017) 11,000 (2017)

Length of visa Three years (reapply after three 
months), but most stay less than a year

Eight months in calendar year Seven months in an 11 month period

Sponsorship 
obligations

Minimum 35 hours work per week;
Pay more than minimum wage;
Provide all necessary equipment 

Employment contract;
Minimum 240 hours work within six weeks; 
Pay at least market wage;  
Health and workplace safety; 14 day trial 
period

Market rate of pay; 
Minimum 240 hours work only 
permissible deductions, comply with all 
workplace law
Induction program;
Protective equipment;
Language translation;
Access to suitable accommodation;
Opportunities for recreational and 
religious observance

Sponsorship costs Half transport costs to country, and 
whole transport cost at completion of 
contract;

All transport costs to place of work;

Accommodation and meals

Half worker return airfare (except British 
Columbia in which pay whole of return 
airfare)

Provide accommodation with good 
facilities; (except BC – where only access to 
accommodation)

Laundry costs;

Half worker return airfare, to and from 
port of arrival and transport to and from 
worksites;

Acceptable medical insurance;

Worker country  
of origin

83 countries in 2018. List managed by 
Secretary of Homeland Security. 3/4s of 
workers are from Mexico

Bilateral arrangements with Commonwealth 
Caribbean countries and Mexico

Bilateral arrangements with Pacific Island 
nations

Worker eligibility Employers can choose workers once 
they are registered

Experience in farming

Labour market 
testing

Submit job order form to State 
Workforce Agency 60-75 days before 
job commences. Job offered to locals 
up to 3 days prior to H-2A workers 
commencing. National Processing 
Centre conducts labour market testing

Advertise on National Job Bank for at lest 14 
days. Employers submit application which 
outlines impact of hiring migrant workers on 
local labour market. In making assessment, 
Department considers nature of job offer to 
migrants

Register job vacancies with Work and 
Income NZ – checks vacancies against 
records of potential labour in the region

Eligibility 
requirements for 
employer

No separate eligibility requirements Financial viability,
High standard of human resource 
policies and practices,  good record of 
workplace practices under the law

Circular 
migration

Most workers leave within one year of 
the three year visa

80% Mexicans return for subsequent 
seasons

High rate of return

Over-stay rates 1.5%  (Mexicans)
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A number of clear findings emerge from the 
analysis of these agriculture visa schemes:

1. A major focus of the schemes is to balance 
the need for regulation to protect local 
and migrant workers against the need for 
efficiency and cost effectiveness. 

2. The schemes require labour market 
testing, guaranteed minimum hours of 
work, and contributions to transport, 
food and accommodation, but take 
different approaches to the extent costs are 
recoverable through wage deductions.

3. The schemes use a sponsorship model. 
Sponsorship is intended to safeguard against 
workers absconding and can potentially 
shield workers from exploitation by placing 
specific obligations on employers. However, 
research on sponsorship arrangements find 
they are more likely to create, rather than 
protect against, conditions of exploitation.320 

These international comparisons identify 
two primary challenges for an Australian 
agriculture visa. 

• First, what regulation and enforcement 
would be required for an agriculture visa 
to provide overseas workers with clear 
and defined pathways into horticulture 
jobs with suitable accommodation and 
transport, to ensure it protected workers 
from the risk of exploitation, and to give 
local workers first access to job vacancies? 

• Second, which countries would be the 
appropriate source countries for an 
agriculture visa? 

Designing a regulatory framework  
for an agriculture visa
This section considers a range of design 
questions for any potential agriculture visa, 
to ensure that it would effectively respond to 
supply shortages in the horticulture industry 
and adequately protect migrant workers 
from exploitation. In raising these design 
questions we have drawn on the project’s 
empirical research which included focus 
groups and interviews with growers, workers 
and key stakeholders, a review of agriculture 
visa programs in the US, Canada and New 
Zealand, and a report we commissioned 
from a team of experts in economics, 
migration and demography from Monash 
University, which provides an economic and 
demographic analysis of a number of South 
East Asian countries near Australia (the 
‘Monash report’, Appendix B). 

The countries selected for the analysis in the  
Monash Report are Indonesia, Malaysia, 
the Philippines, Sri Lanka and Vietnam. The 
report provides background data to inform 
an examination of whether the selected 
countries can supply a reliable and suitably 
experienced workforce to satisfy the labour 
force demands of the Australian horticulture 
industry and considers the factors relevant 
to engaging horticulture workers from these 
countries. 

1. Length of an agriculture visa

The research revealed a wide range of 
expectations for the length of an agriculture 
visa. Some growers considered that the training 
requirement meant that the visa should 
be up to 10 years in length (Darwin focus 
group). Others posited six months (Griffith), 
two years (Gingin) and five years (Katherine) 
as the appropriate visa length in terms of 
their particular labour supply challenges. 

AUSVEG and the National Farmers 
Federation Horticulture Council have proposed 
a visa for a minimum of two years with the 
possibility of extending to four years.321   

In our view, the length of any potential visa is 
dependent on a range of factors, including: 

• the gap in the labour market the visa 
intended to fill;

• the relationship of the visa with existing visa 
pathways into horticultural work; 

• whether the visa is for a single or multiple 
entry (see discussion below); and 

• whether the visa is once off or there is 
the possibility of applying for further 
agriculture visas.

Furthermore, where growers in remote 
locations have ongoing labour needs that 
are incapable of being met by a local 
workforce, permanent visa pathways should 
be considered as part of the policy solution 
as it is ill-advised to use a temporary visa for 
an extended period like 10 years as posited 
in the Darwin focus group. 

2. Whether a visa should be multiple or  
single entry

The advantage of a multi-entry visa is that 
workers can leave the country when demand 
for labour drops, such as between harvests. 
A right to return also means that visa holders 
will be able to travel home if circumstances 
require them to do so without fear of losing 
the opportunity to return to Australia to 
continue working in horticulture. 

A multi-entry visa raises a number of 
additional issues for consideration: 

• Who pays for airfares?

• What obligations do employers have to 
provide minimum hours of employment? 

• What strategies are required to prevent 
workers overstaying their visas and 
becoming undocumented workers in the 
industry at the end of their visa?

3. A renewable visa, or a once-off  
labour contract?

Providing the opportunity for workers to 
renew their visas encourages workers to 
commit to farms and has the potential to 
reduce rates of absconding. For example, the 
circular migration created by renewable visas 
has been successful in keeping rates of visa 
overstay of Mexican workers in Canada and 
the US very low.322 On the other hand, it is 
important that visa renewal is independently 
assessed and is not at the discretion of 
individual growers who can use their power 
over future migration outcomes as a lever for 
making unreasonable demands of workers. 

Workers who return for work will have 
greater familiarity with Australia, its 
language, culture and laws, which will 
potentially decrease their vulnerability in the 
workplace and make them more productive 
workers. However, there is a concern that 
the longer the period of stay in Australia, the 
greater the sense of entitlement to remain 
permanently. In relation to temporary 
skilled workers, a report commissioned by 
the Australian government noted that it is 
desirable to have an absolute limit on the 
number of years a visa holder can remain  
in Australia. 

  “Visa holders should not be permitted to live  
in Australia, in vulnerable circumstances, 
under a temporary visa which is repeatedly 
renewed. The temporary nature of the visa 
should be emphasised”.323  

4. Sponsorship

Sponsorship provides some advantage 
because it ensures that workers are provided 
with a minimum level of employment 
and pastoral care. However, as indicated 
above, sponsorship can also contribute to 
exploitation through tying workers to a 
relationship of unequal power which they 
cannot leave without risking their visa status 
and future work prospects.324 

320  Chris F. Wright, Dimitria Groutsis and Diane van den Broek, “Employer-Sponsored Temporary Labour Migration Schemes in Australia, Canada and Sweden: Enhancing 
Efficiency, Compromising Fairness? (2017) 43 Journal of Ethnic and Migration Studies 1854.

321  AUSVEG, Agricultural Visa Briefing Document (October 2018). We have argued elsewhere, a two year, single entry visa is likely to be the most appropriate form for an 
agricultural visa.  See Joanna Howe and Alexander Reilly, ‘Meeting Australia’s Labour Needs: The Case for a New Low-Skill Work Visa’ (2015) 43 Federal Law Review 259.

322  Tanya Basok, Canada’s Temporary Migration Program: A Model Despite Flaws (12 November 2007) Migration Policy Institute <https://www.migrationpolicy.org/article/
canadas-temporary-migration-program-model-despite-flaws>; Jenna L Hennebry and Kerry Preibisch, ‘A Model for Managed Migration? Re-Examining Best Practices 
in Canada’s Seasonal Agricultural Worker Program’ (2012) 50 International Migration 19.

323  Barbara Deegan, ‘Visa Subclass 457 Integrity Review’ (Final Report, Department of Immigration and Citizenship, October 2018) 51. 
324  Wright, Groutsis and van den Broek, above n 306.
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It may be that an untied visa is inappropriate 
for agricultural workers from poor South- 
East Asian countries with limited English 
language. Agricultural workers from these 
countries are likely to have far less capacity 
than WHMs to travel around the country, 
acclimatise to new places, and continue 
to work effectively. As is discussed in the 
Monash Report, they are likely to have little, 
if any, prior travel experience, no familiarity 
with the Australian labour market, and will 
face language and cultural barriers to finding 
employment and accommodation. 

A potential alternative is to develop an 
industry sponsorship model, whereby the 
industry is responsible for applying for 
visas and organizing accommodation, 
transport and pastoral care across a 
range of growers. According to Canadian 
scholar Delphine Nakache, industry 
and regional-based sponsorship reduces 
the susceptibility of migrant workers to 
exploitative practices that can be created 
by employer sponsorship models that 
limit worker mobility.325  

There are a number of factors to be 
considered in the design of an industry 
sponsorship model.

• Level of commitment, and sufficiency of 
resourcing and oversight of the industry 
body so that it can effectively monitor 
compliance with minimum conditions  
of employment.

• Sufficiency of resourcing of the industry body  
to apply for visas and coordinate the  
industry’s needs in terms of accommodation, 
transport and pastoral care.

• The role of other stakeholders, including 
key government agencies and unions. A  
wide range of international research on 
codes of conduct and certification schemes 
indicate that unions and other stakeholders 
outside of industry can play a productive 
role in protecting workers from exploitation 
and ensuring compliance with labour 
standards.326 

• The role of the industry body in 
administering the program, assigning 
workers to accredited employers, and 
keeping a register of workers.

• The responsibility of the industry body for 
the well-being of workers.

• The ability of workers to move between 
employers in designated regions.  

5. Employer obligations

If an agriculture visa is offered to workers from  
South East Asian countries, workers will require 
a high level of employer/sponsor support. 
The analysis of the US, Canadian and New 
Zealand agriculture visa schemes discussed 
above suggests a number of sponsorship 
obligations are necessary, including:

• A contribution to the worker’s costs of 
travel to Australia and to the worksite;

• A guaranteed minimum amount of work; 

• Either providing accommodation as part 
of the work agreement, or providing 
access to good quality, reasonably priced 
accommodation;

• Particularly in remote locations, assisting 
workers to access local transport and good 
quality food options;

• Providing medical insurance to workers 
and providing ready access to health  
care facilities.

As such, consideration might be given to 
mirroring the employer responsibilities in 
the SWP. An additional reason for mirroring 
employer responsibilities in the SWP is to 
reduce any substitution effect between these 
visa programs327   

6. Avoiding visa overstay

The risk of visa overstay is greater for a 
dedicated agriculture visa that does not 
include a circular migration component. 
Without the opportunity of returning for 
work, visa holders from South East Asian 
countries may choose to continue to work 
without a valid visa with work rights until 
they are discovered. The most severe 
punishment of deportation and no right 
to return may not be a deterrent for a 
worker who is determined to maximise the 
investment to travel for work. 

There were 15,378 people required to leave 
Australia as a result of visa non-compliance 
in 2014–15. Of these 13.5% were Malaysian 
via holders.328 A problem of visa overstay 
among Malaysians was raised in focus 
groups and interviews in Wanneroo, Griffith 
and Robinvale. It was noted that there were 
many migrants from Malaysia working in 
horticulture and, since the only pathway for 
Malaysians to work in horticulture is through 
the subclass 462 Work and Holiday visa, 
which is currently capped at 100 per year, 
the vast majority must be undocumented. 
The most likely pathway of Malaysian 
nationals into unauthorised horticultural 
work is via a tourist visa. 

Migrant workers who overstay their visas 
are particularly vulnerable to exploitative 
labour practices. As is discussed in Chapter 
5, comments in focus groups and interviews 
suggested not only that there were many 
undocumented workers in the industry, 
but that they were routinely underpaid, 
distorting the labour market for compliant 
participants in the industry.  

The incidence of visa overstay is an  
important consideration for the implementation 
of an agriculture visa. The effect of any 
agriculture visa on the incidence of 
undocumented migrant work in the industry 
is uncertain and requires further research. 
On the one hand, an agriculture visa might 
replace undocumented workers and thereby 
reduce the incidence of unauthorised work. 
On the other hand, an agriculture visa might 
provide a further avenue for migrant workers 
to work irregularly in the industry. 

7. Protecting workers from exploitation

It is clear from the US, Canada and New 
Zealand visa schemes that workers from 
poorer developing countries are particularly 
vulnerable to exploitation due to the wage 
differential between origin and source 
countries, a heavy reliance on paid work 
once workers have made the investment to 
migrate for work, and language and cultural 
differences. A labour hire contractor in 
Griffith stated:

  “They [Indians] come in and they buy a  
farm but if they’re looking for labour and  
even if it’s Indian labour, they might not treat 
their workers to the best because they’re  
coming from a different culture to us. I’ve 
never been to India but I can only imagine 
what it would be like when you’ve got a huge 
population of people that are willing to work 
for virtually nothing a day and those people 
are coming here and buying a farm. How are 
they going to be paying a person that they 
might even bring over from India $22.00 an 
hour in casual rates when $22.00 an hour is 
the equivalent of living like a king? So they’re 
other issues that someone is going to need to  
sit down and look at.” 

Therefore it is imperative that any agriculture 
visa proposal in Australia address the potential  
for exploitation, particularly when considering 
countries with large wage disparities.

If there is a high level of exploitation of 
workers employed on an agriculture visa, this 
poses a risk to the reputation of the industry 
and will also pose a risk to the viability of the 
visa scheme.

325  Delphine Nakache, ‘The Canadian Temporary Foreign Worker Program: Regulations, Practices and Protection Gaps’ in Luin Goldring and Patricia Landolt (eds), 
Producing and Negotiating Non-Citizenship: Precarious Legal Status in Canada (University of Toronto Press, 2013) 71.

326  See, eg, Jimmy Donaghey et al, ‘From Employment Relations to Consumption Relations: Balancing Labor Governance in Global Supply Chains’ (2014) 53 Human 
Resource Management 229.

327  Curtin et al, above n 24.
328  Monash Report 33.
329  See Chapter 5: The Presence of Undocumented Workers.
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8. Welfare of workers: Maintaining a 
connection with relatives in the home 
country 

If the target workers for an agriculture visa 
are men and women from South East Asian 
countries with experience in horticulture, 
they are likely to have young families. There 
are many studies which have highlighted 
the negative impact of temporary migration, 
particularly of women, on children in 
countries of origin.330 The impact of 
extended absences on family and community 
life is an important factor in considering the 
appropriate length of a agriculture visa, and 
the opportunity for periodic return home 
within the terms of the visa. 

9. The opportunity for workers to receive a 
reasonable financial return from their work 
over the course of the labour contract

Given there is a significant fixed travel cost, 
the longer a worker is entitled to remain in 
Australia to work, the greater proportion of 
the money that is returned to the worker.

Selecting source countries for an 
agriculture visa
The survey and interview data revealed 
that among those growers in favour of 
an agriculture visa, there was a strong 
preference for making the visa available for 
workers in South East Asian countries.

There are good reasons for this preference.

 1.  Neighbouring South East Asian 
countries have strong agricultural 
industries and a workforce with 
experience in low skilled  
agricultural work.

 2.  Many growers in focus groups expressed 
a preference for Asian workers based 
on a perception that they have a strong 
work ethic, although this perception 
is not necessarily borne out by the 
evidence (see Chapter 11 on the SWP). 

 3.  South East Asian countries have similar 
climates to many horticulture regions  
in Australia.

 4.  The proximity of South East Asian 
countries reduces travel costs.

 5.  The South East Asian region has 
particular geo-political significance for 
Australia, and labour migration pathways 
offer the opportunity to strengthen these 
relationships.

It is highly unlikely that an agriculture visa 
for workers from developed countries in 
North America and Europe would produce 

many unskilled agricultural workers willing 
to travel to Australia for temporary work. 
Our research revealed a clear division in the 
WHM visa program between WHMs from 
Asia who spent the majority of their time on 
their WHM visa engaged in employment, and 
workers from Europe and North America 
who only worked to earn sufficient money to 
travel or to qualify for a visa extension. 

These are also some clear risks associated 
with an agriculture visa targeting South East 
Asian countries. There is extensive literature 
indicating that employer preferences for 
particular groups of migrant workers are 
based less on a shortage of workers and more 
on a perception that perceptions that these 
workers are easier to control and cheaper. 
Anderson & Ruhs argue that factors such 
as productivity, reliability and flexibility are 
“attributes and characteristics that are related 
to employer control over the workforce”, and 
that employers may find “desirable because 
they suggest workers will be compliant, easy to 
discipline and cooperative”.331 

Vietnamese growers in Western Australia 
expressed a strong preference for 
Vietnamese workers because of the cultural 
complementarity and the opportunity to 
provide work for extended family. They 
expressed a willingness to take on a high 
level of pastoral care for these workers if 
the opportunity was presented for their 
employment.332 However, this preference 
is itself potentially problematic because of 
the risk of co-ethnic exploitation; and the 
non-discriminatory nature of Australian 
immigration policy. Employers are not and 
should not be able to choose where their 
workers come from.333 

The Monash Report suggests that an 
agriculture visa could provide a reliable 
supply of highly productive workers to 
the horticulture industry. This view of the 
potential for obtaining workers through 
international migration was echoed in focus 
groups. A Griffith grower stated:

  “There’s a massive population out there  
and people want to come in and be able to do 
that. It’s huge. Let’s tap into that. Let’s not  
try and upskill people here in this area to get 
them to be able to try GPS tractors, to get  
them to want to be involved in an industry, to 
get them all skilled up and then put them in 
the field chipping weeds.”

The Monash report sets out a number of 
factors that are relevant to determining 
appropriate source countries for an 
agriculture visa.

a.  Agricultural workforce

As is evident from Table 12.2, the overall 
populations of any one of the comparator 
countries is considerably greater than the 
combined population of countries in the 
Seasonal Worker Program; namely, the 

Pacific Island nations of Fiji, Kiribati, Nauru, 
Papua New Guinea, Samoa, Solomon 
Islands, Tonga, Tuvalu and Vanuatu, as well 
as, Papua New Guinea and Timor Leste. 

All comparator countries have significant 
agricultural workforces. Agriculture 
contributed between 8 and 18% to GDP 
in 2017334 compared with 3% in Australia. 
All five countries produce considerable 
quantities of fruit and vegetables. There is 
little doubt that there would be sufficient 
agricultural workers in any one of the 
comparator countries to service the needs of 
low skilled agricultural work in Australia. It 
would therefore be possible to address labour 
supply challenges in Australian horticulture 
through bilateral agreements with one or 
more of these nations, or other nations in the 
South East Asia region.

b.  Worker experience in  
horticultural work

One of the attractions of an agriculture 
visa is that it targets workers with existing 
experience in agricultural work. There 
was no consensus in the research on the 
importance of prior experience for low 
skilled horticulture work. Some growers said 
that prior experience was not a necessary 
precondition for low-skilled work, and 
that willingness to do the work was a more 
important factor, while other growers 
lamented the amount of unproductive time 
training workers. 

330  Maruja M B Asis, ‘Living with Migration: Experiences of Left-Behind Children in the Philippines’ (2006) 2 Asian Population Studies 45; Swarnalatha Ukwatta, Economic 
and Social Impacts of the Migration of Sri Lankan Transnational Domestic Workers on Families and Children left Behind (PhD Thesis, the University of Adelaide, 2010).

331  Martin Ruhs and Bridget Anderson (eds), Who Needs Migrant Workers? Labour Shortages, Immigration, and Public Policy (Oxford University Press, 2010).
332  Growers focus group (Wanneroo).
333  Preibisch, above n 179.
334  Monash Report 13.

TABLE 12.2 TOTAL POPULATION 2018

Population millions

Indonesia 267

Philippines 106

Vietnam 95

Malaysia 32

Sri Lanka 21

Australia 25

Pacific Islands (in SWP) 2.3

Papua New Guinea 8.4

East Timor 1.3
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In focus groups, it was often stated that 
horticulture work is physically demanding, 
and a common complaint was that workers, 
local and migrant, did not have adequate 
capabilities and experience with this type 
of work. This lack of experience affected 
workers’ productivity and their willingness to 
remain in the job. Many growers emphasised 
the importance of workers having experience 
of physical work in the past, regardless of 
whether that work involved the precise skills 
required in their farm operation.335 

The Monash report outlines some of the 
major crops produced in the comparator 
countries.336 It also uses data on the value 
added per worker to the national economy 
as an indirect indicator of the experience 
of agricultural workers. Data from the 
Oxford Martin Programme on Global 
Development indicate the contribution of 
farm workers in Australia to be $55,934, 
Malaysia to be $19,231 and Indonesia, the 
Philippines, Sri Lanka and Vietnam to range 
from $813 to $2,716.337 It is important to 
note that there are a range of country specific 
factors that may influence these figures, such 
as GDP per capita and levels of technology 
utilisation. 

c.  Health and Well-Being and  
relative GDP

All five selected countries also have 
considerably lower health and GDP indices 
than Australia.338 It is important to note 
that these figures are for the population as a 
whole and do not distinguish between urban 
and rural populations. In all five countries, 
agricultural workers are likely to sit well 
below the average results on all indices. 

Of the five source countries, Malaysia stands 
out as having indices closest to Australia. 
In relation to GDP per capita, in 2016, 
Indonesia, the Philippines, Sri Lanka and 
Vietnam sat between $5000 and $12,000, 
compared with Malaysia on $25,000 and 
Australia with just under $45,000. 

Indices of health and well-being and GDP 
are relevant to the suitability of workers for 
an agriculture visa. For example, the Monash 
report suggests that workers from countries 
with higher health and well-being are likely 
to be more resilient to the challenges of 
labour migration, such as living and working 
in a foreign country with different cultures 
and physical demands. 

d. Comparative wage rates

Differential wage rates between origin and 
receiving countries create the incentive for 
workers to migrate for work and may assist in 
creating a reliable supply of migrant workers. 
With very high minimum wage levels by 
international standards,339 Australia is 
clearly in a strong position to attract migrant 
workers for this reason. 

However, a significant differential in wages 
between sending and receiving countries 
means workers are more at risk of working 
for wages and conditions below legal 
minimums.340 Furthermore, as indicated 
above, workers from poorer countries are 
likely to have a greater risk of absconding 
and working undocumented at the end of the 
term of their visa. 

As would be expected comparative wage 
rates conform closely to GDP per capita.341 

In relation to worker exploitation and visa 
overstaying, the data presented here suggests 
that workers from Malaysia are likely to 
have fewer risk factors than workers from 
the other comparator countries. However, it 
should be noted that data on visa overstay 
rates of Malaysians discussed above, and 

335  Grower (Griffith)
336  Monash Report 16–17. 
337  Ibid 27. Note, these figures are likely distorted by currency exchange rates, differential labour/production costs and other cost differentials that need to be controlled for.
338  Monash Report.
339  Organisation for Economic Cooperation and Development, Real Minimum Wages <https://stats.oecd.org/Index.aspx?DataSetCode=RMW>.
340  Piore, above n 190. Roger Waldinger and Michael I Lichter, How the Other Half Works: Immigration and the Social Organization of Labor (University of California Press, 2003).
341  Ibid 26.

TABLE 12.3 INTERNATIONAL LABOUR 
ORGANIZATION DATA FROM 2018

Country Monthly wage levels in  
US Dollars

Malaysia $594 in 2016

Phillipines $257 in 2016

Vietnam $250 in 2016

Indonesia $136 in 2015

Sri Lanka $123 in 2010
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comments in focus groups and interviews 
on the role played by Malaysian workers in 
Australian horticulture at present suggest 
that they remain highly vulnerable workers  
in the industry.

e. English language proficiency
and education

English language proficiency is important, 
among other things, for the safety of  
workers, for their capacity to raise issues  
with their employers, and for their ability  
to live effectively in Australia.

The Monash report indicates that education 
levels of the five comparator countries are 
considerably lower than Australia, and this is 
particularly so for people in rural areas and 
engaged in horticulture work. Malaysia and 
Sri Lanka have the highest level of education 
attainment nationally of the comparator 
countries. In relation to English language 
proficiency, an English Proficiency Index, 
published by Education First, rated Malaysia 
and the Philippines as ‘high’, Vietnam and 
Indonesia as ‘moderate’ and Sri Lanka as 
‘low’. Breaking down this national level data, 
English language proficiency among those 
working in the ‘food, beverages and tobacco 
industry’ were rated as low.

The Monash Report concludes, “Overall, 
the prospect of recruiting persons with functional 
workplace English from Asia, particularly from  
horticultural contexts which are often regional  
and less developed, does not appear promising.”342 

f. Labour export

All of the comparator countries have 
experience with temporary emigration of 
their nationals for the purpose of work. 
Since 2004 Indonesia has only permitted 
the temporary migration of workers under 
bilateral agreements that place obligations on 
recruiters and overseas employers. Sri Lanka 
has similar practices in place.343 

Of all the comparator countries, the 
Philippines have the most experience in the 
export of labour.344 As the Monash report 
states, “Since the 1970s, labour export has been 
a deliberate Philippines’ government strategy 
aimed at lowering unemployment and increasing 
remittances. The country now has an intricate 
system of government organisations that recruit, 
train, market, protect and manage Filipino 
labour export.” 

There are well developed systems for 
assisting Filipino workers to prepare for work 
overseas and to provide assistance to workers 
while they are abroad.345 This experience 

developed over nearly 50 years may make 
the Philippines a particularly apt partner 
to enter a bilateral arrangement for the 
temporary migration of agricultural workers. 
The Monash report includes an Appendix of 
international labour agreements between the 
Philippines and other countries.

g.  Climate

A high proportion of horticulture labour 
occurs outdoors with direct exposure 
to sometimes extreme weather patterns. 
In interviews, growers attested to the 
importance of workers having previous 
experience of the weather conditions they 
would face in horticulture work in Australia. 

South East Asian countries all have humid, 
hot equatorial climates.346 This makes them 
more ideally suited to agricultural work in 
Northern Australia. The climate in South 
Australia, Victoria, Western Australia and 
Tasmania during winter months may be 
challenging for workers from these countries. 

Conclusion
The Monash Report suggests that South 
East Asian countries have an abundant  pool 
of labour with horticulture experience for 
an agriculture visa scheme. However, the 
high wage differentials and poor English 
language ability means they will constitute a 
vulnerable workforce, subject to exploitation, 
in Australia. The attributes of South East 
Asian workers mean that an agriculture visa 
is likely to require a high level of worker-
protective elements including mandatory 
worker induction involving unions and 
the Fair Work Ombudsman and a rigorous 
application process for approving employers 
who wish to access workers under the scheme, 
as well as industry support for reporting non-
compliant growers and ensuring compliance 
with the program requirements.

342  Ibid 19.
343  Ibid 32.
344  Ibid 30–2.
345  Ibid 31.
346  Monash Report, Table 13.2.
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PART 4:  
DEVELOPING 
SUSTAINABLE 
SOLUTIONS
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347  Curtain et al, above n 24.
348  Maguire and Johnson, above n 301, 9.
349  Ibid 39.

This Chapter considers the approach of New Zealand to addressing  
labour supply challenges in the horticulture industry through temporary 
labour migration. 

As identified in Chapter 12, NZ’s 
Recognised Seasonal Employer scheme 
(RSE) is generally regarded as an example of 
international best practice. It is also an  
appropriate comparison for Australia given  
that both countries are similarly geographically 
located and both have incentives to 
encourage WHMs into horticulture operating 
alongside dedicated seasonal visas. 

NZ introduced its RSE in April 2007. There 
are a number of key attributes in the design and  
implementation of the RSE that have made it 
more successful than the SWP, both in terms 
of its responsiveness to employer needs and 
its ability to ensure compliance with labour 
standards and RSE program requirements. 

NZ growers have overwhelmingly supported 
the RSE as a source of labour supply, when 
compared to grower support of SWP in 
Australia. The ratio of Seasonal Workers to 
Working Holiday Makers (WHMs) is 1:2 in 
NZ, compared with 1:10 in Australia.347  

NZ’s RSE is also viewed very positively 
by growers with RSE status. In a 2018 
survey of RSE employers, 98% believed 
that the benefits of participating in the 
scheme outweighed the costs, with 90% 
‘strongly agreeing’ that this was the case.348 
In this same survey, 92% of RSE employers 
expanded their area of cultivation in the 
past 12 months, with 86% reporting that 
participation in the RSE was a contributing 
factor in the expansion because of the 
scheme’s ability to improve labour supply as 
well as present and future productivity.349 

This Chapter seeks to identify key reasons 
for the success of the RSE. It draws on media 
reports, scholarly literature, NZ government 
and industry reports, and interviews with 
key actors involved in the establishment and 
implementation of the RSE. 

Findings

CHAPTER THIRTEEN 
THE NEW ZEALAND APPROACH     

TABLE 13.1 RSE – SUMMARY OF FINDINGS

Finding #1 The RSE has clear objectives, which communicate that the purpose of the 
scheme is to meet employer needs, rather than as a development program for 
the Pacific.

Finding #2 There is a stronger emphasis on coordinating efforts at both national and 
regional levels to improve NZ’s horticulture labour supply involving key 
partnerships between government, industry and unions.  

Finding #3 The NZ horticulture industry has a strong, united voice on key aspects of 
labour supply policy.

Finding #4 NZ industry associations have provided strong leadership on the need for all 
growers to comply with labour standards and have engaged constructively 
with unions and other stakeholders.

Finding #5 In NZ there has been, and continues to be, a greater collective emphasis on 
eliminating unregulated forms of horticulture labour.

Finding #6 In NZ there is a greater emphasis on supplying export markets and being 
accredited according to an auditable standard which requires compliance with 
labour standards.

Finding #7 NZ farms are far less reliant on WHMs as a source of horticulture labour.

Finding #8 In NZ the RSE provides for greater flexibility which allows better engagement 
by small growers or growers with crops with short or stop-start seasons.

Finding #9 In NZ the government takes a proactive role in managing the RSE scheme 
in a more responsive, transparent and streamlined way as compared to 
Australia’s SWP.

Finding #10 In NZ the government effectively gathers horticulture workforce data to set 
RSE caps and develop policy settings around horticulture labour supply.

Finding #11 In NZ the RSE sits within a broader national strategy to address horticulture 
labour supply challenges, a key component of which is to develop a local 
horticulture workforce.

Finding #12 In NZ the design of the labour market testing requirement in the RSE is more 
effective in assessing labour market gaps, than the SWP in Australia.
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Finding #1: The RSE has clear 
objectives, which communicate that 
the purpose of the scheme is to meet 
employer needs, rather than as a 
development program for the Pacific.
The objectives of the RSE are to enable 
growers to address labour shortages and to 
improve the sustainability and productivity of 
labour supply for the horticulture industry. 
The primary objectives of the RSE are to:

  “Allow horticulture and viticulture businesses 
to supplement their New Zealand workforce 
with non-New Zealand citizen or resident 
workers when labour demand exceeds the 
available New Zealand workforce and 
employers have made reasonable attempts  
to train and recruit New Zealand citizens  
and residents.”

  “Promote best practice in the horticulture 
and viticulture industries to support economic 
growth and productivity of the industry as a 
whole, while ensuring that the employment 

conditions of both New Zealand and non- 
New Zealand citizen or resident workers  
are protected and supported.”

The SWP also has two objectives. The 
implementation arrangements for the SWP 
which took effect on 1 July 2012 clarify that 
the SWP aims to

  contribute to economic development in 
partner countries by providing employment 
opportunities, remittances and opportunities 
for up-skilling and in doing so the SWP  
will also provide benefits to the Australian 
economy and to Australian employers who  
can demonstrate that they cannot source 
suitable Australian labour.350  

The drafting of the Seasonal Worker 
Program’s (SWP) objectives makes it clear 
that meeting labour supply challenges is 
subsidiary to the SWP’s primary objective of 
contributing to the economic development of 
partner countries.

The drafting of these two different 
objectives has a bearing on the design and 
implementation of the RSE and SWP in 
both countries.

350 Joint Standing Committee on Migration, above n 25, Appendix D, 1.

STAKEHOLDER PERSPECTIVES

“One of the key things about RSE is that it was industry-led from day one. They came 
to government to say we need help, we’ve got fruit rotting on the trees, we’ve got a 
major problem with illegal workers. The industry were really keen to see RSE succeed 
and they knew from the start that if something bad happens or an RSE employer isn’t 
up to standard, then the viability of the whole scheme is put at risk. They’re very keen 
on helping those employers get up to standard because they don’t want to put anything 
at risk to jeopardise the scheme. It’s an employer-driven scheme.”   
Government official

“RSE is employer-driven, it’s not an aid program. It has an aid component and as 
growers we’re extremely proud of what we’ve been able to do with our staff in the 
Pacific. We feel like we’ve changed lives. And we talk about that a lot. Our program is 
market-driven so employers will fund accommodation development, particularly larger 
employers. We’re quite resourceful as employers so we’ll find solutions. The scheme is 
so successful for us as an industry, that we’ll do whatever we have to do to make the 
scheme succeed and survive.”    
Industry association official
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Finding #2: There is a stronger 
emphasis on coordinating efforts to 
improve horticulture labour supply 
at both national and regional levels, 
involving key partnerships between 
government, industry and unions.  
Prior to the RSE’s inception, New Zealand 
established a National Horticulture and 
Viticulture Steering Group (NHVSG), which 
includes representatives from government, 
industry and unions. 

Employer members of this group include: 
Horticulture New Zealand, Wine New 
Zealand, Apples and Pears New Zealand 
and New Zealand Kiwifruit Growers. 
From government, both the Ministry of 
Social Development (MSD) and Ministry 
of Business, Innovation and Employment 
(MBIE) are on the national Steering Group. 

This national Steering Group is supported 
by 12 regional Labour Governance Groups 
in each of the key horticulture growing 
regions which help to address regional 
variation. On each regional Labour 
Governance Group, there are industry and 
union representatives from the local region 
and an MBIE Relationship Manager and 
MSD representative. The regional groups 
provide a recommendation to the national 
Steering Group as to the cap for the RSE 
taking into account regional labour supply 
data and input about the management of the 
RSE in that regions.

In the early 2000s, the NHVSG was pivotal 
to establishing a Medium-Long-Term 
Horticulture and Viticulture Seasonal 
Labour Strategy which was then adopted 
by the New Zealand Department of 

Labour and Horticulture NZ. The RSE 
was one component of this Strategy, which 
included plans to address the problem of 
undocumented workers, unregulated labour 
contractors and the need to encourage more 
local workers into the industry.351 

Finding #3: The NZ horticulture 
industry has a strong, united voice on 
key aspects of labour supply policy.
Horticulture NZ was established in the early 
2000s as a peak body providing a national 
and coordinated voice for product, sector, 
regional and district groups. It has had a key 
role in promoting the RSE. 

Horticulture NZ employs a full-time staff 
member with primary responsibility for 
promoting the RSE amongst employers 
and for assisting them to access the 
scheme. Horticulture NZ also coordinates 
a national RSE Conference, which in 2018 
attracted over 200 attendees, including key 
representatives from government, other 
stakeholders and growers. Horticulture NZ’s 
leadership in promoting discussion and 
dialogue between all stakeholders within the  
RSE has been critical to the scheme’s success.

As indicated in the quotes above, the 
incentive to implement and ensure the 
success of the RSE emerged from a collective 
desire to eradicate undocumented workers 
and unscrupulous growers. The industry 
knew it had to change direction, and the 
RSE became the vehicle by which that 
change could happen. 

By contrast, the Australian horticulture 
industry has been fragmented and its 
support of the SWP has been less unified 
and vocal. Although the National Farmers 

Federation (NFF) is the national peak body, 
it represents the entire agriculture industry, 
whose interests are not necessarily the same 
as that of horticulture. Up until 2018, the 
national vegetable lobby, AusVeg, had not 
contributed to national policy on the issue 
of horticulture labour supply, although this 
has since changed with the appointment of a 
new National Policy Officer. A third national 
industry group, Voice of Horticulture, 
has also only had a limited presence in 
representing the horticulture industry. 

More recently, however, this fragmentation 
has been addressed through the coordination 
of State and Territory horticulture industry 
groups as part of a new NFF Horticulture 
Council launched in February 2018 which 
has met regularly and been developing 
a united industry voice on the issue of 
horticulture labour supply. 

Thus far, the NFF Horticulture Council has 
been predominantly focused on lobbying 
for visa reform, and in particular, for a new 
Agriculture Visa. To date, the Australian 
horticulture industry has been less active 
than its NZ counterpart in developing 
a strong, national policy framework for 
addressing the problems of undocumented 
workers, unregulated labour contractors and 
a declining local workforce to complement 
its agenda for visa reform. 

The development of the Fair Farms 
certification scheme, developed at the State 
level by Queensland industry association, 
Growcom, represents a positive step toward 
industry-led improvements and is a welcome 
development in fostering cultural change 
within the industry in terms of a greater emphasis 
upon compliance with labour standards.

351 For more on this, see Curtain, above n 51. 

STAKEHOLDER PERSPECTIVES

“Collaboration was part of the design of the RSE system, 11 years ago. It is one of the fundamental differences between SWP and RSE. 
One, we [government] have a close relationship with the employers. Two, employers have a strong relationship with the Pacific. The 
whole scheme is based on relationships. NZ has a strong Pacific orientation. We also have, and I don’t think this can be underestimated, 
there are quite a few people in the NZ scheme who have been here since the beginning. It takes time to build up the relationships but 
that’s what we’ve done….We’ve had no middle man in NZ in between growers and government.”  
Government official

“A National Steering Group looks at policy and works out how things may change. The other key part of the RSE governance is that 
there’s 12 horticulture/viticulture regions and each of them has its own governance group and a chair. And this group works with MSD 
to have labour modelling done by region to give an idea of supply and demand by region, so we look at unemployed numbers, worker 
demand by employers, housing supply and social housing. This is managed regionally and then pushed up to the national level. It all 
works very well.”    
Industry Association official

“Processing of applications can take up to six months the first time as a new RSE, you then get accreditation for 2 years, and then every 
3 years you get a renewal. It’s book work, but it’s a lot of copy and paste. We’re doing a big review now on the Steering Group as to 
make the process work even better. We as industry recognise it’s a complicated process but it is, what it is. I hear grumblings it is taking 
too long but we as industry value this program so much that we’ll put up with it. And just lately they’ve put a new manager in, they’ve 
got new staff, so the process is working even better. So you won’t hear much about the slowness of the process.  Of course employers 
would like to put in an application in today and get workers tomorrow, it will never work like that. And we explain that to growers.”   
Industry association official
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Finding #4: NZ industry associations 
have provided strong leadership on the 
need for all growers to comply with 
labour standards and have engaged 
constructively with unions. 
Horticulture NZ has also shown leadership 
on a number of key issues related to 
horticulture labour supply, including the 
industry’s need to eliminate non-compliant 
employment practices. The CEO of Horticulture 
NZ was quoted in 2018 as stating:352  

  “We have a lot of employers in horticulture 
that are not playing the game as they  
should. They will pull us all down. They  
could put the Recognised Seasonal Employer 
Scheme down. We have to unite to deal  
with them.” 

Horticulture NZ, therefore, encourages 
growers to report other growers they feel 
would benefit from a visit by Horticulture 
NZ’s Seasonal Labour Coordinator for 
education on good employment practice.353   
Interviews with Horticulture NZ officials 
suggested that they were prepared to report 
growers with consistently non-compliant 
labour practices to the regulator and to work 
with unions to address non-compliance 
in the industry. Horticulture NZ officials 
reported to the research team that non-
compliance by some growers threatened the 
industry’s social licence and its ability to 
sponsor Pacific workers through the RSE.

Finding #5: In NZ there is greater 
emphasis on eliminating unregulated 
forms of horticulture labour.
Alongside the introduction of the RSE, 
and with strong support from within the 
industry, the government established a 
national contractor registration scheme in 
2008 for new and existing contractors for 
seasonal labour.354 Prior to the introduction 
of the RSE, the NZ government increased its 
efforts to detect and deport undocumented 
workers employed in the horticulture 
industry. This meant that NZ growers did 
not have access to a cheaper, unregulated 
labour source.

352  Heather Chalmers, Horticulture Employers Must Clean Up Their Act to Address its Worker Shortage (26 July 2018) <https://www.stuff.co.nz/business/farming/105745454/
horticulture-employers-must-clean-up-their-act-to-address-its-worker-shortage>.

353 Ibid.
354  Charlotte Elisabeth Bedford, Picking Winners? New Zealand’s Recognised Seasonal Employer (RSE) Policy and its Impact on Employers, Pacific Workers and Their Island – Based 

Communities (PhD Thesis, University of Waikato, 2013).

STAKEHOLDER PERSPECTIVES

“There’s a lot of pressure from other employers, no one wants to bring the 
scheme ruined or brought into dispute. Industry leadership has been very 
important to making RSE employers the most compliant of any group of 
employers in any industry in New Zealand. They have to do pastoral care, they 
have to do accommodation…there’s a lot of responsibility that comes with 
the rights [to access Pacific workers under the RSE] and industry’s been very 
supportive of those extra responsibilities.”   
Government official

“RSE’s a great scheme. It’s win-win-win. If you look at an apple, and realise that 
in a kilo of fruit there’s 50c of labour which has been paid to a Pacific worker. 
There’s huge brand value there. And it’s a very good scheme in the way it 
benefits people.”    
Industry association official

“In NZ we have 1800 Asian workers as part of the RSE. One of the negotiation 
points with the RSE was that growers had already invested in requiring from 
Asia, so they were allowed a limited pathway to Asia. The Asian workers are very 
good in the packhouses. In the fields for the heavy lifting areas, we find Pacific 
Islanders very good. We’ve got no issues with Pacific Islanders. It makes sense – 
look at our place in the world – our backyard is the Pacific, so we said to growers 
let’s just shut up and get on with it. The leadership of the industry supported 
that and led the way. There’s no issue with productivity. The Pacific Islanders 
are a delight to have. There’s been a strong association with the Pacific in New 
Zealand for a very long term.”   
Industry association official

“Often we try to help [dodgy employers] but if they don’t listen, we’ll get the 
labour inspectorate in and they’ll throw the book at them.”   
Industry association official

“The policy driver was all about changing the behaviour of our industry. And the 
carrot was RSE. We estimated that before we started RSE, out of 50,000 seasonal 
positions, we had an estimated 17,000 illegal workers, they were just getting 
exploited all the time. So we had to change our industry because government was 
going to throw the book at our industry. So we had to change our industry as we 
would have been unviable without those illegal workers. So we understood we 
needed to change our industry so we all came together.”   
Industry association official

“In the early years when the Labor government 
developed the scheme, we had the Council of 
Trade Unions at the table when we developed 
the scheme so they input into how we designed 
the policy. Since then they’ve always been at 
the National Steering Group and that’s very 
important because if the regional groups have 
problems they kick them up to the national 
group. The union at the time felt that they 
were comfortable with what we were doing as 
government and industry. We now have a new 
government who is more union-focused, so the 
unions are thinking we can do better, so they 
are now trying to get representation amongst 
our RSE workers. That’s not a problem.  We’ll 
be seeing the union a bit more. There’s always 
cases when RSE workers don’t speak up when 
they should. So they could benefit from a 
union. This will help growers not to take it 
for granted that they’re doing it right. So the 
unions will help with that. Another set of eyes 
will help us work out that things are not a 
100%. We’re not scared of anyone coming to  
see what we’re doing.”  
Industry association official

“Industry and unions have never been 
bedfellows. But I believe in the RSE we are 
doing the right thing by our workers. And 
if we’re not doing the right thing about our 
workers, we can’t afford to have us as an 
industry ruin this scheme because it is too 
valuable, it’s too good. Employers will say 
Jonny So-So is an RSE, he shouldn’t be an 
RSE because he’s so dodgy, so we should 
chuck them out. We work with the unions  
on that.”  
Industry association official
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The NZ government’s Ministry of Social 
Development (MSD) has also funded and 
developed a Contractor ID Scheme which 
developed a worker ID card that proves a 
worker is eligible for work in NZ and has 
a tax file number. Growers can ask to see 
worker’s ID cards as proof of eligibility to 
work on site. This scheme has given growers 
the power to verify that their workers are 
legally entitled to work in NZ and thus also 
increases their obligation to do so.

Crucially, growers can lose their RSE status 
if they engage labour contractors who are 
non-compliant with labour standards or are 
unregistered. Growers and contractors who 
are expelled from the RSE are subsequently 
‘blacklisted’ for a period of months or years,  
and their names are published on a government 
website. As the quotes below indicate, 
while the system is not foolproof, greater 
regulation has reduced the prevalence of 
labour exploitation and grower undercutting.

Finding #6: In NZ there is emphasis on 
supplying export markets and being 
accredited according to an auditable 
standard which requires compliance 
with labour standards.
NZ exports 61% of its horticulture 
production to 124 countries.355 This has 
created pressure on all NZ growers to cease 
engaging undocumented workers in the 
industry and to improve compliance with 
labour standards. 

Also, the European Code of Practice for 
growers who export to Europe, called 
‘GLOBALG.A.P’ and discussed briefly in 

Chapter 2, also provides another layer of 
regulation around the industry with 1,516 
accredited providers in NZ, compared with 
153 in Australia.356  

Horticulture NZ actively encourages growers 
to become accredited with GLOBALG.A.P, 
noting in its annual report that there was 
a 6% increase in the number of growers 
with NZGAP certificates between 2017 and 
2018.357 

As part of GLOBALG.A.P there is a ‘Good 
Risk-based Agricultural Social Practices’ 
(GRASP) tool which requires growers 
to participate in a third party audit of its 
workforce. 

This audit is underpinned by GRASP’s 
11-point checklist which involves verification 
of employer records such as timesheets and  
payslips, a site visit by an independent auditor, 
questions to the Company Manager, questions 
to the person responsible for implementing 
GRASP and questions to the employees’ 
representative. This last aspect of the auditing  
process is important for ensuring that workers  
are encouraged to have a representative and 
the representative is consulted to verify that 
employer claims are correct. 

GRASP covers all workers on the farm, 
including those supplied by a labour contractor.  
Growers that use labour contractors are 
required to provide evidence that the contractor’s  
employment practices comply with GRASP.  

The emphasis on an independent 
accreditation scheme such as this for growers 
in NZ, which involves a comprehensive third 
party audit including unions, has been a strong  
incentive to raise compliance with labour 
standards across the NZ horticulture industry. 

Finding #7: In NZ there is far less 
reliance on WHMs as a source of 
horticulture labour.
WHMs in NZ can only extend their visa 
for three months (rather than another 24 
months as is the case in Australia) if they 
complete a three-month period of work in 
horticulture or viticulture. This has meant 
that there are far fewer WHMs working in 
the NZ horticulture industry than there 
are in Australia. Thus, NZ’s RSE does not 
compete as strongly with a less regulated 
source of available labour. 

It is important to note that Horticulture NZ 
played a central role in encouraging growers 
to move away from their dependence of 
WHMs. Unlike in Australia, horticulture 
industry associations in NZ have not lobbied 
for further incentives for WHMs to work in 
horticulture and have instead concentrated 

355 Horticulture New Zealand, Annual Report 2017 (2017) 1.
356 Curtain et al, above n 24, 472.
357 Horticulture New Zealand, Annual Report 2018 (2018) 16.
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“Reports of exploitation are not unheard of, but it is very rare. If we do get reports it’s at the lowest end of the scale. And that’s 
because RSE status is extremely valuable. RSE workers are very productive and highly valuable to business. So you have to be a 
real idiot to bugger around that.”  
Government official

“RSE employers never have illegal workers in their workforce. MBIE’s Immigration Compliance team monitors RSE employers 
very closely. RSE employers are asked to set up a system of pre-employment checks and demonstrate that they are using Visa 
View. Because employers know we have compliance officers and they are regularly monitored, they don’t want to do anything 
jeopardise their RSE status. Just the thought of having their RSE status rescinded means they don’t want to go near illegal workers.”  
Immigration Compliance officer

“Most of the illegals come through the blacked out white vans with a cell phone and no address. The labour inspectorate has 
been trying really hard to flush them out. It’s not easy. But as an industry body we’ve been working really hard to work with our 
members to make sure they know the warning signs that these are illegal. And it’s education to show why members why it is 
wrong to use illegal people. And it’s about giving them a tool, the RSE to make sure they don’t have to use illegal workers 
because they have a legal source of workers.” 
Industry official

“Before the RSE came in 90% of the contractors were crooks, with the RSE coming in, it has improved, but there’s still a certain 
amount of things going on, such as excessive deductions for rent, linen, and petrol but it is much better than it was. Most of 
ours here are getting at least the minimum wage which is $16.50 and going up another dollar in April to $17,50 and Labour’s 
promised to put it up to $20 by the end of their first time. Maybe some of the contractors outside of the RSE are paying them 
bugger all, but within the RSE, I don’t think so, at least the minimum wage is paid.”  
Union official

STAKEHOLDER PERSPECTIVES

“We’re making it compulsory for a 
GlobalGAP certified business to make 
sure they adhere to all the controls on 
contractors throughout their business. 
If that commercial reality means that 
contractor fails and he is working for a 
number of GlobalGAP businesses that 
will be catastrophic for their businesses. 
This makes it compelling for them to 
behave differently. This goes far deeper 
than the regulatory scheme.”    
Industry association official
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their advocacy efforts on encouraging greater 
use of the RSE and facilitating reform of 
the scheme in the medium and long term 
interests of growers and workers in the industry.

Curtain et al estimate the composition of the 
horticulture workforce in NZ to be far more 
reliant on local workers (55%) and RSE 
workers (16%) rather than WHMs and other 
temporary migrants (29%). In contrast, they 
estimate that in Australia, the composition 
of the horticulture workforce is WHMs 
and other temporary migrants (60%), local 
workers (32%) and SWP workers (8%).358 

Finding #8: In NZ there is greater 
flexibility in the design of the RSE 
which allows greater engagement by 
small growers and growers of crops 
with short seasons.
A key aspect of the RSE scheme is that it 
allows multiple growers to share Seasonal 
Workers through two mechanisms. 

The first way this occurs is through the 
facility known as a ‘Joint Agreement to 
Recruit’ (ATR). Many smaller and medium-
sized growers have successfully used ATRs 
to access RSE workers. Growers apply at the 
same time for an ATR and they can share the 
costs associated with the scheme such as the 
contribution to up-front costs like airfares. 
It also means that they can provide RSE 
workers with a longer and more consistent 
term of employment. 

The second facility that assists small and 
medium-sized growers to access the RSE 

is the Grower Cooperatives. There are two 
cooperatives that exist, one in the North 
and one in the South Island. One of these 
cooperatives has 56 grower members. These 
Cooperatives facilitate labour and cost 
sharing amongst growers operating within 
the same region and provide an important 
mechanism to respond to regional labour 
demands while not requiring growers in 
the cooperative to go through the process 
of applying for RSE status. Instead, the 
Cooperative takes on the responsibility of 
policing the growers within it to make sure 
they comply with NZ labour standards and 
RSE program requirements. In addition 
to the regular audits by Immigration 
Compliance officers and the Labour 
Inspectorate, the Cooperatives also do audits 
of members. 

Finding #9: The RSE scheme is managed 
in a more proactive, responsive, 
transparent and streamlined way by 
government than Australia’s SWP.
Curtain et al argue that the government 
agencies involved in the establishment 
and implementation of the RSE have been 
“better coordinated” than those involved in 
the SWP in Australia.359  

The RSE is administered by the MBIE, 
which has responsibility for immigration 
matters and approving and issuing visas. 
According to Curtain et al, this location 
of the program administrator for the RSE 
within MBIE “means there is a strong focus on 
the needs of employers” rather than in Australia 
where DJSB acts as a “gatekeeper” to the 
labour market, ensuring preferential access 
to local workers and according to Curtain 
et al has done little to promote industry and 
grower engagement with the SWP.360 

Evidence from the interviews suggests that 
MBIE works effectively and collaboratively 
with industry and unions.

MBIE has sole responsibility for assessing 
and approving applications. MBIE’s website 
provides clear information on the application 
process and lists its ‘RSE Relationship 
Managers’ who are responsible for guiding 
growers through the process and for assisting 
growers once they earn RSE-status.

Further, there is an annual Recognised 
Seasonal Employers Survey commissioned 
by MBIE and prepared by ResearchNZ. This 
is an important component of the RSE’s 
ability to be responsive to the needs and 
feedback of growers and the program overall. 
The 2018 survey was the tenth iteration of 

358 Curtain et al, above n 24, 466.
359 Ibid 475.
360 Ibid.

STAKEHOLDER PERSPECTIVES

“In Australia, employers are so 
protective of being able to access 
backpackers. In NZ if you go to 
heartland RSE employers they say we 
don’t want to see a backpacker ever 
again. Because you train them and that 
training is lost after 3 months. These 
Pacific Islanders are the Michael 
Jordan’s of horticulture, they’re that 
productive because they can come 
back 7–8 years in a row, and they are 
the leading lights of our industry. The 
RSE worker has the choice to come back 
and the RSE employer has the choice to 
ask them to come back. And they have 
outstanding productivity. RSE status is 
so valuable now.”   
Industry association official

STAKEHOLDER PERSPECTIVES

“Growers, intending on ATR, will do commercial screening of each other to make sure 
they’re not joining up with a dodgy employer. Because the RSE cap is tight, there’s 
more pressure on growers to collaborate to share RSE workers. This is because RSE 
workers can only stay for 7 months, and some growers only need RSE workers for 3 
months so it makes sense to share RSE workers amongst a few growers rather than one 
grower bearing all the costs. There always has to be a tension there so there’s pressure 
on growers to use New Zealanders.”   
Industry association official

“A joint ATR is when 2 or more employers will share the workers. Instead of an RSE 
worker working for one employer for 3 months; they’ll work for employer A in Hawkes 
Bay for 3 months and then go to Marlborough and work for employer B for another 
3 months. The worker can then maximise their time out of the 7 months. It’s a way of 
maximising their time in New Zealand. For employers it’s a way of sharing costs – they 
can share the cost of half of the return airfare. Both employers have to put in an ATR 
application at the same time; they are assessed and approved at the same time.”    
Government official

“We’ve got a tool called the joint ATR. And when the cap came under pressure, we 
used the ATR so that the RSE workers could move between employers. It’s all pre-
approved beforehand, very complicated but we do make it work. So one worker serves 
the cherry industry, the apple industry and the wine industry. We became quite clever 
about this through developing sharing of workers. And workers are quite keen to do 
this as they can earn more. We went from 8000 workers to 16000 workers through 
sharing. It gave employers who only have short seasons access to the scheme and it 
works extremely well.”   
Industry association official
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the survey, which is conducted online and in 
2018 had a sample size of 220 horticulture 
and viticulture employers.

The RSE Survey asks growers to detail 
their experience of the RSE, what could 
be improved and how it has affected their 
business practice. Importantly, and as 
indicated in the textbox below, the survey 
also asks growers to assess the performance 
of MBIE’s RSE Relationship Managers. The 
role of this position is to effectively manage 
and support the horticulture and viticulture 
sectors in the regions, whilst protecting the 
integrity of the policy and ensuring New 
Zealanders get first access to jobs.361  

Finding #10: In NZ there is a greater 
emphasis on gathering horticulture 
workforce data as a basis for setting 
RSE caps and developing policy settings 
around horticulture labour supply.
The NHVSG recognised the need for 
projecting evidence-based assessments of 
the horticulture and viticulture industry’s 
labour supply needs. It commissioned an 

independent research project to develop a 
horticulture industry labour demand and 
supply model and a report with the objective 
of quantifying the known labour shortage 
within the horticulture and viticulture industry, 
with a view to informing the RSE cap. 

This report was finalised in 2018 and 
involved a comprehensive breakdown of the 
industry’s labour supply in terms of different 
sources of horticulture labour, as well as the 
industry’s labour demand related to crop, 
time of year and region. The report provided 
a six-year forecast of the industry’s labour 
needs and found that were would be an 
increasing shortfall of horticulture workers, 
beginning with a shortfall of 2,663 workers 
in the 2018–19 year, which was predicted to 
grow to a shortfall of 6,428 workers in 2023–
24. The report also developed its assessment 
by analysing support services including the 
provision of accommodation, transport, 
education and training, and technology in 
the horticulture and viticulture industry.

Finding #11: In NZ the RSE sits within 
a broader strategy to address 
horticulture labour supply challenges, 
a key component of which is to develop 
a local horticulture workforce.
In NZ the NHVSG has partnered with the 
University of Massey College of Science 
to develop education pathways into the 
horticulture and viticulture industry. A 
new Massey Agritech Partnership between 
industry and the university was developed to 
initiate a set of new education offerings for 
NZ students wishing to pursue a career in 
horticulture, with an emphasis on precision 
horticulture using best practices in robotics 
and other technology. This has resulted in 
the development of new horticulture degrees, 
which have both a traditional or industry-
embedded option, including a new BHortSci 
launching in 2019.

The NHVSG has also contributed to the 
development of a Seasonal Workers program 
aimed at engaging local New Zealanders. 
It placed 300 local New Zealanders in the 
horticulture and viticulture industry in 
2017–18. The program provides transport 
and accommodation assistance, training 
and other benefits to local workers who 
move from being unemployed and into the 
horticulture and viticulture industry. 

Finding #12: In NZ the design of the 
labour market testing requirement 
in the RSE is more effective than the 
Australian approach in assessing 
labour market gaps and working 
with growers to develop innovative 
strategies to engage local workers.
In the RSE, employers are required to 
register all vacancies with the government 
agency, Work and Income but they do not 
have to provide evidence of labour market 
testing.  In NZ, Work and Income assess 
whether any suitable, local workers are 
available and work with its tripartite NHVSG 
to forecast the local labour supply that is 
available for horticulture work. This is shared 
with the peak NZ industry association, 
Horticulture NZ, who negotiates with both 
MBIE and Work and Income to establish the 
level of the annual cap for the RSE.  Because 
this is executed at the macro level, it does 
not impose additional costs on individual 
growers seeking to sponsor Seasonal 
Workers through the RSE and it is a more 
effective way of mapping out the horticulture 
industry’s labour market needs.

Although labour market testing is 
undertaken in conjunction with Work and 
Income, NZ growers do have to demonstrate 
innovative practices in engaging a local 
workforce in order to earn RSE status. 

\

361 Maguire and Johnson, above n 301, 46–7.
362 Email correspondence between Nathan Grennell and Joanna Howe (on file with authors).
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“We act as a go-between and growers 
and growers, government and growers, 
and we work closely with other 
government departments (including 
MSD to ensure compliance with 
New Zealanders first); provide advice 
on pastoral care, work with labour 
inspectors, show Pacific government 
officials around the region and introduce 
them to employers, help growers to 
join up and form cooperatives, to start 
ATARs. Collaboration was part of the 
system, 11 years ago. It is one of the 
fundamental differences between SWP 
and RSE, one, government has a close 
relationship with the employers, two, 
employers have a strong relationship 
with the Pacific. The whole scheme is 
based on relationships – relationship 
between government and industry, 
relationship between us and the Pacific.” 
Government official

“Some of the RSE contractors are 
on final warnings, we work in close 
proximity with the Department of 
Labour and now Immigration are 
working really closely with our union as 
well. It’s working really well — they’re 
working in with us now.” 
Union official

RESULTS FROM THE 2018 MBIE SURVEY OF RSE EMPLOYERS
91% of RSEs agreed or strongly agreed with the statement that their RSE Relationship 
Manager has a good understanding of the employer’s business.

 94% of RSEs agreed or strongly agreed with the statement that their RSE Relationship 
Manager responds to their enquiries in an acceptable timeframe.

85% of RSES agreed or strongly agreed with the statement that their RSE Relationship 
Manager provides them with consistent information and advice.

These results indicate that MBIE’s role in administering the RSE is largely viewed 
positively by growers.

Source: 

James Maguire and Mark Johnson, Recognised Seasonal Employers Survey – 2018 
(Working Report, Research New Zealand, June 2018)
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Horticulture NZ also shows leadership on 
the responsibility of the industry to engage 
with government efforts to facilitate the 
employment of the unemployed. In 2018, the 
CEO of Horticulture NZ stated:

  “Part of the solution to our worker shortage 
is Kiwis. There are 100,000 jobless in New 
Zealand and we have to get these people off 
the couch. If we are going to get an extra 6000 
workers, we are going to have to get out there, 
source them and put them into work.”363 

Conclusion
The RSE scheme introduced in New 
Zealand in 2007 has been successful on a 
number of levels. First, the scheme has been 
successful in terms of its responsiveness 
to employer needs and secondly it has 
contributed to grower compliance with 
labour standards within the horticulture 
industry. Growers themselves report high 
levels of support for the program to deliver 
them a reliable and consistent source of 
labour supply.

While this program cannot be fully 
transposed across the Tasman due to 
differences in the nature and scope of the 
industries in each country, there are some 
important lessons that can be learnt in the 
Australian context. 

This Chapter identifies key reasons for the  
success of the RSE which can support changes  
in Australia. In particular, the development 
of a national steering group supported by 
regional steering groups is an interesting 
feature of the NZ system which takes into 
account the importance of local labour 
markets in policy development. Arguably, 
this is even more important in Australia 
than New Zealand given Australia’s size and 
relatively greater geographical diversity. 

363 Ibid.

STAKEHOLDER PERSPECTIVES

“Labour market testing is the MSD’s job. They look at the employer and they 
report on how that employer is operating within that region. MSD confirms that the 
employer is doing XYZ and still can’t get enough workers and therefore can get RSE 
workers. Every RSE employer will have to be doing innovative things to employ New 
Zealanders. We have strong relationships with prisons on day release, we have young 
mothers working in pack-houses from 9-3, so it’s been a bit of a boom for MSD to 
twist the arm of employers. This was a bit tough for growers at first and it got a bit 
tense for awhile but in the end, the relationship’s grown to the point whereby growers 
are doing a number of different programs to train, invest and pastoral care of New 
Zealand workers. So RSE growers are required to apply their pastoral care facility to 
at-risk New Zealanders when the RSE workers aren’t there.”  
Industry Association official

“MSD requires growers to advertise but they also have to be doing a whole lot 
of meaningful things – if there’s unemployed, what are you doing to engage the 
unemployed? If that guy didn’t turn up the next day, what did you do? Did you visit 
him etc? There was a frustration because the old way of employing people, advertising, 
interviewing and giving a person a job, didn’t cut the mustard. This created that 
tension that you had to demonstrate New Zealanders first. And this created a different 
cultural mindset — we’ve changed significantly in that space. It’s changed the fabric 
of the employment environment in the hort space and how we engage with the 
community. Those demands from MSD Work and Income require demonstrative 
innovative techniques. We’ve got well-past those traditions, and moved into something 
more community-focused. It’s an integrated approach which requires employers to be 
involved. They’re the end of the chain once you’ve brought into health services and 
social services, you need someone to give them a job. There’s hundreds of at risk New 
Zealanders who have now been given a job in horticulture because of RSE. It’s been 
transformative.”    
Industry Association official
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A ‘high road’ approach
This report has examined the operation 
of the horticulture labour market in 
Australia. It has found significant variation 
in labour practices in the industry and that 
the industry faces challenges relating to 
considerable non-compliance with labour 
standards and a fragile, unsustainable labour 
supply. This is despite the admirable efforts 
of many growers who take seriously their 
legal responsibilities as employers.

The research for this report has been 
inhibited by a lack of reliable statistical 
information on the size and nature of the 
horticulture workforce. It is known with 
certainty how many SWP workers are in the 
industry. The numbers of WHMs applying 
for a visa extension for a second year 
provides a rough estimate of the number of 
WHMs in the industry. However, the extent 
of the local workforce and of undocumented 
workers remains a matter for speculation. 
This in itself points to a lack of oversight and 
coordination of the horticulture labour force. 

The research revealed two main deficiencies 
with current labour supply arrangements. 
The first is the absence of a level playing field 
for growers in terms of their employment 
of pickers, packers and graders. This has 
produced a degradation of labour standards 
and made it difficult for compliant growers 
to remain competitive. 

The second is the absence of a framework 
for multi-stakeholder collaboration to 
address the industry’s labour challenges 
at both national and regional levels. This 
has produced policy incoherence and poor 
engagement between government, industry 
and unions. 

This Chapter examines ways to address 
issues of non-compliance through labour 
market regulation and visa reform. This 
reform is necessary to ensure the industry’s 
workforce strategy adopts the ‘high road’ of 
compliance and high productivity business 
strategies, which are important for the 
industry’s future prosperity. 

Addressing the drivers of non-compliance

Segmentation

The first driver of non-compliance is policies 
enabling a segmented horticulture labour 
market. There are too many visa programs 
administered by different Australian 
government departments with different, 
and often overlapping, levels of regulation 
and costs. These enable growers and labour 
hire contractors to choose between workers 
based on characteristics created by the 
regulatory environment, such as flexibility 
and motivation, rather than the inherent 
capabilities and competencies of workers to 
low skilled picking and packing work in the 
industry. There has also been a failure of 
labour market, social and training policies in 
encouraging long-term Australian residents 
into the industry.

There is a clear substitution effect between 
these different groups of workers, notably 
between Pacific workers employed via the 
Seasonal Worker Program (SWP) and Pacific 
Labour Scheme (PLS), and the Working 
Holiday Maker (WHM) program, and also 
between workers with a right to work in the 
industry and undocumented workers. 

This segmented horticulture labour market 
makes oversight and enforcement of labour 
standards difficult to achieve. Indeed the 
only visa programs that track the presence 
of temporary migrants in the horticulture 
industry are the under-utilised programs for 
Pacific workers. 

It is vital that oversight is increased within 
the industry and that this segmentation 
is addressed in order to foster greater 
compliance with labour standards. 

Labour hire licensing

Although not all labour hire contractors 
are non-compliant, the second driver of 
non-compliance is the industry’s reliance on 
non-compliant labour hire contractors. With 
the exception of State jurisdictions which are 
developing labour hire licensing schemes, 
labour hire contractors currently operate in  
the horticulture industry with minimal 
regulation, monitoring or oversight of their 
activities. In this report we found that the  
evidence from the regional case studies 
suggested that the majority of labour hire  
contractors in the horticulture industry 

exploit workers and provide labour to growers 
in non-compliance with labour standards. 

This report found there were two types of 
growers who engage labour hire contractors. 
There are growers who genuinely seek 
to comply with labour standards but use 
contractors to supplement their workforce 
because of challenges recruiting workers 
or because of the administrative simplicity 
associated with outsourcing labour 
recruitment and management to a third 
party. There are other growers who use 
labour hire contractors to illegally cut labour 
costs but to do so at arm’s length. 

The development of a labour hire licensing 
scheme should be introduced to penalise 
growers who use non-compliant, unlicensed 
labour hire contractors and to develop a 
more quality and consistent labour hire 
service for growers and workers. It should 
also ensure that such a scheme does not 
significantly increase costs for compliant 
labour hire contractors as these will 
ultimately be passed onto growers. 

A labour hire licensing scheme should 
operate at the national level and involve 
robust mechanisms for oversight and 
enforcement. It should be efficient for 
growers and workers to identify which 
contractors hold a licence. 

Status resolution for undocumented workers

The third driver of non-compliance is 
the industry’s reliance on undocumented 
workers. This reliance is not uniform across 
the industry but this report has presented 
evidence to suggest that in some regions 
the horticulture industry is heavily reliant 
on undocumented workers. This produces 
risks for the industry, in terms of the 
fragility of reputation, its labour supply 
and the susceptibility of this workforce to 
exploitation, thus contributing to the lack of 
a level playing field.

The industry’s reliance on undocumented 
workers can be dealt with in two ways. 
The first is to encourage undocumented 
workers to come forward and regularise 
their migration status or voluntarily leave 
Australia. This could be done through 
offering undocumented workers an 
opportunity to resolve their status through 
a total or partial amnesty. Although the 
Department of Home Affairs offers status 

CHAPTER FOURTEEN 
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resolution, evidence from the regional case 
studies is that it appears to be ad hoc and 
under-resourced, and to offer inadequate 
incentives to workers to regularise their status.

The second way is to increase enforcement 
efforts to detect the presence of 
undocumented workers and compel their 
departure from Australia. This would require 
a complete overhaul of the current detection 
and enforcement strategy which is not 
working. The danger of this strategy is that 
it could potentially exacerbate labour supply 
challenges in regions with a heavy reliance 
on undocumented workers.

There are many issues to consider in 
developing a status resolution approach. In 
particular, undocumented workers need to 
be provided an adequate incentive to make 
themselves known to the authorities, but 
not too great an incentive to become an 
undocumented worker in the first place. 

One approach would be to provide workers 
with an offer of a six or 12-month bridging 
visa with full work rights. This gives 
undocumented workers the opportunity 
for a further period of work while making 
arrangements to return to their country 
of citizenship. For this to work, this 
arrangement would need to protect growers 
who have employed undocumented workers,  
providing freedom from fines and prosecution 
in relation to breaches of the Migration 
Act 1958 (Cth) during the period of the 
status resolution offer. It would also need 
to be implemented for a minimum of three 
months and need to be widely publicised 
during this time.  At the end of the period 
of the status resolution offer, penalties for 
employing undocumented workers need to 
be strictly enforced and authorities need to 
intensify efforts to uncover the employment 
of undocumented workers to ensure the 
ongoing integrity of the labour market.

There are several issues to be addressed in 
offering this status resolution option. Most 
fundamentally, there is no visa in Australia 
that could be offered for undocumented 
workers to continue work in horticulture. 
Such a visa would need to be specific to this 
class of worker. While there is no universal 
registration system for migrant workers, 
there is a genuine risk that any such initiative 
will encourage future workers to engage 
in unlawful work. As indicated above, at 
present, the only migrant workers whose 
presence in the horticulture industry is 
sufficiently monitored are SWP/PLS workers. 
Therefore, it is crucial that any initiative 
to regularise the status of undocumented 
workers is part of a package that includes 
changes to visa programs channelling 
temporary migrants into horticulture 
work so that all visas include a registration 
requirement for temporary migrant workers 
engaged in the industry. 

Review of the supply chain

The fourth driver of non-compliance is the 
supply chain. We found that supply chain 
pressures can create challenges for the ability 
of growers to plan their current and future 
workforce needs and comply with labour 
standards. 

However, these pressures are, paradoxically, 
a potential source for improving labour 
standards in horticulture. In reviewing 
different mechanisms of supply chain 
regulation for maintaining compliance, the 
report found that industry-led initiatives 
such as Fair Farms are a positive step for 
addressing non-compliance and improving 
supply chain transparency. However, 
international evidence indicates that multi-
stakeholder governed forms of supply chain 
regulation tend to be more effective at 
improving labour standards and minimising 
business risks, indicating that there may be 
further scope to incorporate unions and 
NGOs into the governance of Fair Farms. 

The report has also found that attempts 
to regulate supply chain pressures may be 
undermined without changes to competition 
policy and a Productivity Commission 
review of the horticulture industry to 
identify ways that growers and lead firms 
in the supply chain can be encouraged to 
shift their competitive focus from cost-
minimisation towards quality, innovation 
and productivity. As far back as 1993, the 
Industry Commission cautioned against 
the horticulture industry becoming “a low 
wage enclave within a high wage economy” and 
identified the urgent need to find ways to 
improve the operation of the supply chain so 
that “impediments to the efficient availability, 
use and pricing of labour in horticulture 
activities…[are] addressed”.364 

Visa programs overhaul

There needs to be a complete overhaul of 
the design and management of temporary 
visa pathways into the horticulture industry. 
Both this report and the wider literature in 
Australia and internationally, establish the 
connected vulnerabilities of the horticulture 
industry and the temporary migrant workers 
employed in it.

Thus, it is entirely inappropriate to have 
a visa program which channels temporary 
migrants into horticulture with no 
monitoring of the terms of their employment. 
The extension of the Working Holiday Maker 
program into a three year visa, which has 
effectively created a de-facto or ‘side-door’ 
agriculture visa, is likely to be at risk if there 
is no evidence of improvement in labour 
standards in the industry. It will also reduce 
incentives for growers to use the more 
regulated visa programs for Pacific workers.

Within the horticulture industry, growers’ 
labour needs can be seasonal or long-term. 
Many growers typically require both types of 
labour. Visa programs need to be sufficiently 
flexible to enable growers to meet both their 
seasonal and ongoing labour needs. At the 
same time, visa programs need a robust 
regulatory framework and mechanism for 
oversight and enforcement to ensure their 
integrity and to foster compliance. Neither 
the WHM program nor the SWP and PLS, 
in their present design and management, are 
capable of addressing both of these needs. 

Pathways to permanent work in horticulture

Where growers in remote locations have 
ongoing labour needs that are incapable of 
being met by a local workforce, permanent 
visa pathways should be considered as part 
of the policy solution. 

The occupations of pickers, packers and 
graders are classified as ‘low skill’. Skill is 
an important analytical category that lies at 
the intersection of labour and migration that 
both creates and limits opportunities for the 
mobility of labour.

Permanent skilled visa pathways are limited 
to those who satisfy skill thresholds identified 
in skilled occupation lists. As picking, 
packing and grading are deemed low-
skilled work, horticulture workers have not 
traditionally had a pathway to permanent 
work. Where there is an ongoing labour 
market need, a pathway to permanency 
could encourage growers to develop a 
trained, sustainable workforce and also 
reduce the vulnerability of workers on 
temporary visas.

Pathways to better quality and higher skilled 
employment

The local workforce must be a part of any 
solution to the current labour supply and 
regulation challenges facing Australian 
horticulture. Currently, there is an absence 
of effective strategies to attract and retain 
long-term Australian residents to the 
industry. The proportion of long-term 
Australian residents working in horticulture 
has declined in recent years, particularly 
for low-skilled work. This is despite high 
levels of unemployment, particularly youth 
unemployment, in many horticulture 
regions. However, it is likely that increased 
investment, automation of labour-intensive 
tasks and the expansion of export markets 
will open opportunities for higher-skilled 
work in the industry. 

To encourage school leavers and younger 
workers into these jobs, there should be 
greater focus by growers on workforce 
training, developing career pathways between 
lower skilled and higher skilled work, 
collaborating with local education providers, 
and developing management strategies to 

364 Industry Commission, above n 37, 22.
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improve worker commitment and retention. 
Resolving the current challenges relating to  
non-compliance with labour standards will  
also likely make the industry a more attractive 
source of employment for local workers.

Developing a framework for multi-
stakeholder collaboration
Although this report identifies important 
initiatives involving multi-stakeholder 
collaboration at the regional level, 
we generally found a high degree of 
fragmentation amongst stakeholders involved 
in managing labour supply and compliance 
challenges in the horticulture industry. 

Fragmentation of visa programs

Within the Australian government there are 
several departments involved in managing 
different initiatives seeking to address 
horticulture labour supply. The absence of 
a central point of coordination for all these 
initiatives means that they pull in different 
directions with the resulting effect being 
a degradation of labour standards and an 
insecure and fragile labour supply. Table 
14.1 identifies the different initiatives, their 
purpose and the key government department 
or agency responsible.

From Table 14.1, two observations stand 
out. First, there are three main visa programs 
aimed at channelling temporary migrants 
into the horticulture industry and each one 
is led by a different government department. 
Second, of all four initiatives aimed at 
addressing horticulture labour supply, the 
WHM program dwarfs the other schemes 
in terms of its contribution to horticulture 
labour supply.

There clearly is a need for much greater 
coordination within government of initiatives 
designed to address horticulture labour 
supply so as to prevent these initiatives from 
operating at cross-purposes and to ensure 
that visa programs have a commensurate 
regulatory burden and costs base.

Fragmentation among industry stakeholders

The second fragmentation is between 
industry, government and unions. Unlike 
in New Zealand where there is a national 
steering group which brings together these 
three important stakeholders, there is no 
such formal architecture in Australia. As 
such, the relationship between industry, 
government and unions has been distant and 
at times, fractious. 

For addressing challenges of compliance 
with labour standards and labour supply, it is 
essential that a multi-stakeholder framework 
is developed at the national level which 
seeks to find issues of common ground that 
can be dealt with sensibly through policy 
reform and provides a forum for constructive 
dialogue in areas of disagreement between 
stakeholders. Such cooperative frameworks 
between the representatives of business, 
the workforce and government have been 
established features underpinning successful 
industries in other countries, particularly in 
Northern Europe, and in resolving labour 
challenges in Australia in the past.366 As such, 
more attention could focus on bringing the 
industry together more formally.

Absence of regional coordination

Although in this report we identify a number 
of positive regional initiatives which have 
emerged in various regions to address labour 
supply and compliance challenges, these 
have tended to be ad hoc and the result of a 
few key individuals driving new approaches. 
We propose the development of regional 
steering groups to supplement a new 
national horticulture labour steering group. 
This would drive evidence and policy ideas 
to the national group from the regions and 
also provide a framework for each region to 
develop its own multi-stakeholder strategy. 

Conclusion
The research for this report revealed both 
the depth of labour supply and compliance 
challenges facing the horticulture industry 
and the fragility of current labour supply 
options currently provided within the 
Australian regulatory framework. 

The evidence suggests a need to redesign 
labour pathways, particularly to ensure that 
temporary migrant workers are channelled 
via visa categories that will enable growers 
to meet their seasonal and ongoing labour 
needs more efficiently and sustainably. 

In essence, our reform agenda articulates 
a new vision for labour supply for the 
Australian horticulture industry — one that 
seeks to stimulate the involvement of local 
workers but underpins this core approach 
through reliance on dedicated horticulture 
workers entering Australia on regulated visas 
working for legally compliant employers. 
It is anticipated that this will produce a 
more even playing field by reducing unfair 
competition between growers created through 
non-compliance with labour standards.

365  In 2017–18 36,617 WHMs earned a second year extension on their visa, with a likely 90% of these earning this extension through working for 88 days in the horticulture 
industry.

366  See, eg, Greg Bamber et al, International and Comparative Employment Relations: National Regulation, Global Changes (Sage, 2016).

TABLE 14.1 FRAGMENTATION OF VISA PROGRAMS

Government department 
or agency

Initiative Purpose of the 
initiative

Numbers of workers 
in horticulture in 
2017–18

Department of  
Home Affairs

Working Holiday 
Maker Program

To channel WHMs 
into horticulture 
through a 2nd and 3rd 
year visa extension

Approx. 33,000365

Department of Jobs  
and Small Business

Seasonal Worker 
Program

To channel Pacific 
workers into 
horticulture to meet 
growers’ seasonal 
labour needs

8,459

Department of Foreign 
Affairs and Trade

Pacific Labour 
Scheme

To channel Pacific 
workers into 
horticulture to meet 
growers’ ongoing 
labour needs

0 

Department of Jobs  
and Small Business

Seasonal Workers 
Incentive Trial

To channel long-
term unemployed 
Australian workers 
into horticulture

277
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Chair's letter to the minister 
NATIONAL AGRICULTURAL LABOUR ADVISORY COMMITTEE 

The Hon. David Littleproud MP 

Minister for Agriculture, Drought and Emergency Management 

Parliament House 

CANBERRA ACT 2600 

Via email: Minister.Littleproud@agriculture.gov.au 

 

30 October 2020 

 

Dear Minister, 

I would first like to express my appreciation to the Australian Government for appointing me to 

chair the National Agricultural Labour Advisory Committee, which has prepared this strategy. 

The exercise has been an illuminating and stimulating one. 

I am pleased that the report has the unanimous support of this diverse, talented and expert 

group. All its members have validated its contents, including the recommendations, in 

discussions with their respective spheres of influence. Although the Committee had to conduct 

its inquiry during the pandemic period, it did succeed in consulting over 300 stakeholders, as 

well as receiving 117 submissions. 

The report has 2 main, interrelated, themes. The first is that agriculture is not just the farm. It is 

a whole spectrum, starting from before the farm, with custodianship of the land and the sea; 

moving on to the farm itself; progressing to the value-add stage; progressing to point of sale; and 

lastly, beyond the point of sale, moving to strategic planning, evaluation and learning. Each of 

these stages is connected to the others in an intricate web. Supply chain is a constant in each 

stage. The sector is so diverse that throughout the Strategy, the Committee has used the term 

'AgriFood' to indicate its variety and sophistication. 

The second, and perhaps the more important, theme is that continuous or lifelong learning 

should lie at the centre of activities at every stage along this spectrum. In 21st century Australia, 

AgriFood faces stiff international competition, rapid technological development, and ever-

increasing complexities. None of these can be handled without proper development of the 

capabilities of the people working in the sector. The Committee considers that people come first, 

and the right technology will follow. 'Continuous learning' should be the watchword of the 

leaders of all the many subsectors in AgriFood, at every stage along the spectrum. 

Among the Committee's recommendations are 2 that have inspired the particular enthusiasm 

and commitment of all its members: the proposed Australian Land and Environment Service, 

and a 21st century AgriFood capability development fund. 

I would like to pay particular tribute to my 2 deputy chairs, former Senator John Williams and 

Prof. Ruth Nettle of Melbourne University, who brought expertise, generosity, creativity and 

untiring effort to the task. Secretary Metcalfe and Deputy Secretary Deininger were supportive 
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and constructive throughout. And I cannot close without making special mention of Fiona Hill-

Stein and her team at the Department of Agriculture, Water and the Environment. Going well 

beyond the call of duty, these talented and unfaltering public servants were available and indeed 

eager to follow an often demanding and unusual schedule. They rose admirably to the challenge 

and the whole Committee is indebted to them. Australia is lucky to have such officials serving it. 

Yours sincerely, 

John Azarias 

Chair, National Agricultural Labour Advisory Committee 
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Learning to excel – preparing the 
agricultural workforce for the 21st 
century 

The report in a nutshell 
Over the course of this inquiry, an encouraging trend emerged from the over 300 consultations 

held and 117 submissions viewed by the National Agricultural Labour Advisory Committee. It 

became clear that many Australian enterprises in agriculture and related sectors, both on the 

farm and off, were independently insisting on proper learning for all their staff, from senior 

managers down to temporary workers. The enterprises brought to the Committee's attention 

came from horticulture, cropping, sheep farming, dairy, seafood, retailing, transport – a wide 

variety of Australian companies whose owners and managers, just like generations before them, 

were grasping a simple fact, that poorly trained people mean poor technological advancement, 

low productivity and low profits; and conversely, that modern training is required for advanced 

technology, high productivity and profits in the 21st century. These same enterprises also 

tended to be innovators, to reward their workers adequately, and to provide proper conditions. 

It was no accident that they were the companies that were looking at the 21st century with 

optimism and confidence. 

This is the by no means universal trend that the Committee has sought to encourage in this 

report. Not simply for the sake of higher productivity and profits, or even for the motivation and 

engagement of staff, or the introduction of more innovations. The current pandemic has shown 

all too clearly how vulnerable every stage of Australian agriculture (pre-farm, farm and post-

farm) is to workforce shortages, from both local and overseas sources. Globally, it has also 

revealed how important the quality of the workforce and the traceability of products are at key 

points of the chain. It has aroused an uneasy concern that other pandemics may arrive in the 

years to come. If we don't find a way, or ways, to prepare our local workforce adequately, and 

better than adequately, for the future, the consequences for Australian agriculture could be 

serious. 

After nine months of intensive work, the Committee has come to two main conclusions: that the 

best way of facing the 21st century, and preparing all levels of the agriculture workforce for its 

challenges, is to focus hard on learning in all its forms, at all levels, in all the relevant parts of the 

nation; and that the best way of doing that is for the learning to be driven by the enterprises' 

owners, managers and workers themselves. 

The urgency does not just come from possible pandemics. Australia's main competitors in 

agriculture are either ahead or running very close. In many ways, Australia is at a crossroads. 

Either its enterprises go all out to modernise by learning and adopting new methods, or they fall 

behind the others, occupying increasingly uncomfortable niches, relying on inadequately 

trained, low productivity workers, using the same old approaches that worked yesterday, and 

then finding themselves in a situation where business as usual has suddenly turned into 

business in decline. 
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We do not believe this will happen. We have confidence in the lively entrepreneurial spirit we 

have seen so often during this inquiry. But this does not mean that governments can sit back and 

passively observe. There are many steps that governments, and only governments, can take to 

help maximise potential productivity, to enable and facilitate learning and innovation, and to 

turn what is good into something outstanding and world-beating. Some of those ways are 

proposed in this report. 

But at this point, the Committee needs to outline one of its main definitions. Very early on, we 

recognised that the term 'agriculture' does not properly convey the true range of activities in the 

sector. These range from the pre-farm stage, where the main concern is the custodianship of the 

land and the sea; to the farm itself as it cultivates, treats, feeds and tends to its outputs; to the 

processing of those outputs, whether on or off the farm itself; to the transport of those products; 

through to the stage where the products are marketed, advertised, exported and in general 

reach the consumer; and ending up in a loop where consumer feedback reaches the farmer, and 

in turn suggests what to produce. To encompass every part of this world, the Committee decided 

to use the term 'AgriFood', which will be found throughout the report. When the Committee 

refers to 'AgriFood' learning, it means workforce learning at every point along the AgriFood 

chain. 

In the same spirit of lively innovation that the Committee noted during the inquiry, it decided to 

break some new ground of its own in its main recommendations. 

We have recommended that the Australian Government establish a large-scale multi-year 

AgriFood Capability Development Fund delivering competitive grants to AgriFood 

entrepreneurs, with the purpose of supporting existing enterprises and encouraging new ones 

as they train their staff for the future. 

To increase the responsiveness of education and training programs to industry needs, we have 

recommended that the Australian Government and state and territory governments devote 

significant financial support to establishing multiparty state-level AgriFood labour advisory 

committees (SALACs and TALACs) to co-design demand-driven capability programs across the 

whole AgriFood sector. In addition, we recommend the creation of an AgriFood Tertiary 

Education Council on the model of the Minerals Tertiary Education Council. 

Our other recommendations include the creation of a dedicated Agriculture Workforce Data 

Analysis Unit, guided by industry advisory committees, which would be intended to address the 

shortcomings of the current data system; the creation by states and territories of agricultural 

industrial zones; and instant tax write-offs for field robotics. 

We have also recommended a variety of ways of regulating the labour hire industry to help 

eliminate the unscrupulous and unethical practices that some of these companies use. In this 

connection, we recommend the adoption of the Queensland model of regulating those 

companies. We have also recommended a greater alignment among temporary worker visa 

programs, and a one-off regularisation of the undocumented workers in the country. 

Perhaps the most exciting and innovative of our recommendations is the one based on an old, 

traditional model. This is for a scheme (which could be a legacy of the minister and government) 

matching willing farmers with willing, fully-trained young Australians, in an effort to alleviate, 

with one stroke, two of our most serious problems, namely the shortage of AgriFood labour and 
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the glut of local young unemployed. We believe this scheme, which we have called ALES 

(Australian Land and Environment Service) could boost production, the environment (including 

carbon-neutral production), tax revenues, worker participation and engagement, the ethical 

treatment of workers, and educational benefits, all in one package. We have worked out the 

details of a pilot covering all Australian states and territories. The government may decide to try 

it out in one state alone. 

But the main thrust of our report remains the same: a tight and determined focus on boosting 

learning at every point in the AgriFood chain. There is already a great deal of good work to build 

on, in both formal and informal learning institutes and systems. New AgriFood entrepreneurs in 

the regions are appearing every day. The challenge is to turbocharge what is already there. Here 

we believe our proposed fund and the SALACs and TALACs could very usefully help in ways that 

suit each particular state and territory. 

It is vital to involve the states and territories in the right way. By far the best course is for them 

to be brought 'inside the tent' at the earliest, design stage, so that they become partners in 

design and implementation, rather than recipients of an Australian Government direction after 

the fact. That approach would work well for the 21st century AgriFood capability development 

fund, the SALACs and TALACs, ALES, the Data Unit, the regulation of the labour hire companies – 

in short, that approach would be critical for the successful implementation of the National 

Agricultural Workforce Strategy. 

NALAC could assist in the early engagement of the states and territories by providing individual 

phone briefings to the relevant ministers. 

This approach stems from a basic strategy adopted in this report – that inclusion, alliances, 

consultation and communication are important as a way of combating the fragmentation 

common in the AgriFood sector – a strategy that would be particularly useful in the multiparty 

committees guiding the Data Unit. 

In conclusion, the Committee has been highly impressed with the buoyant entrepreneurial spirit 

it found in Australian AgriFood, and with the emphasis on learning that the most successful 

enterprises in the sector have adopted. Certainly there are shortcomings and gaps. And certainly 

there is a great deal that the Australian, state and territory governments can do to help. As far as 

the Committee is concerned, public and private sectors working hand in hand on practical 

solutions is the best, indeed the only, way that Australian AgriFood can meet, with optimism and 

confidence, some of the fearsome challenges that could face us in the 21st century. 
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Summary 

Preliminaries 
The National Agricultural Labour Advisory Committee (the Committee) was appointed with 

11 members in December 2019 to develop a labour strategy for Australian agriculture. The 

Committee spoke with over 300 organisations and viewed 117 submissions. Almost all of the 

Committee's consultations were carried out during the current pandemic. 

Seeking to underline the breadth and diversity of the sector, the Committee has deliberately 

employed a number of terms: 'AgriFood' instead of 'agriculture' (to stress the transformation 

occurring in the sector where producers themselves are adding value to their primary products 

– in other words, that agriculture should not be viewed as a primary industry); 'workforce' 

instead of 'labour' (to embrace everyone working in the sector, including owners, producers and 

directors as well as employees); and 'capability development' instead of 'training' (to indicate 

the breadth and variety of education possible, and needed, at all levels of the sector). 

The historical context 
The historical analysis of the Australian AgriFood sector in Chapter 3 shows that at specific 

crossroads in its history, it has chosen the route of training, education and upskilling, which led 

to the adoption of the latest technical and scientific advancements, rather than the use of low-

cost labour. This has led to Australia's remarkable reputation for the excellence of its AgriFood 

produce, which in turn has led to the premium prices that it commands. 

International approaches 
Long-term workforce 
AgriFood workforce attraction, retention and development are a challenge for all developed 

countries. Planned, collaborative, long-term strategic responses are a feature of national efforts 

in AgriFood by countries like New Zealand, the Netherlands and Canada. 

Seasonal and transient workforce 
The dependence on an overseas seasonal and transient workforce is one of the biggest issues 

faced by a number of developed countries, such as the United States where 73% of the 

agricultural workforce is foreign. Experience in the United States suggests that using low-cost 

labour is not a long-term solution, and indeed can be a highly risky option. In New Zealand and 

Canada, active regulation is a feature of seasonal migrant employment programs. 

Main themes 
Interdependency and cooperation 
The AgriFood sector is not limited to the farm but is a spectrum comprising a number of stages. 

Starting before the farm with custodianship of the land and the sea, it progresses to encompass 

the farm itself; the stage between the farm gate and the point of sale, which includes value-

adding; and shaping of, and by, buyers' preferences. Ultimately it is the end consumer's 

preferences that dictate the workings of each stage. Throughout the process, there is a 

significant supply chain component. 
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None of the players in any of these stages stands alone. They are all linked in a web of 

interdependencies, where harm to one weakens the whole (for example, poor labour hire 

practices injure the reputation of the whole sector); and, conversely, enhancement of one 

strengthens the whole (for example, a focus on continuous learning in one industry spills over 

into another). Cooperation among the players in the various stages benefits the entire sector 

more than if one gains a temporary benefit by disadvantaging another. 

Unlike the 20th century, the 21st century has seen a growing realisation in the various elements 

of the Australian AgriFood sector that they all hang together, and that cooperation is more 

constructive than conflict. 

Local empowerment 
Local empowerment also strengthens the AgriFood web. The Committee was so impressed by 

the numerous entrepreneurial local initiatives it found that it has made a major 

recommendation aimed at supporting them. 

Consumer preferences for authenticity and provenance, combined with modern technologies 

(automation, ICT and robotics) that facilitate value-adding at a regional level, considerably 

empower local-level AgriFood producers and can turn them into price setters instead of price 

takers. In order to realise benefits, those producers need to be fully cognisant of supply chain 

links. In cases where producers take advantage of these new opportunities, significant wealth is 

brought into the regions. 

Excellence 
The theme of excellence pervades the report. Australian AgriFood is already justly famous for 

the excellence of its regulatory regime and the quality of its products. Extending the principle of 

excellence to all the non-product aspects of AgriFood, such as capability development and 

management expertise and innovations, can yield enormous reputational and practical benefits. 

Commitment to continuous improvement in all areas will mean Australia will become known for 

its excellence in AgriFood at all stages of the journey, not just for its products. 

When Australia and its AgriFood become known globally for excellent thought leadership, global 

talent will be attracted to study at our universities and learn about our methods; and that will 

add to the lustre of the Australian AgriFood brand. 

The global pandemic has shown how important the image of Australian AgriFood as excellent, 

clean and well-regulated is, both locally and in the rest of the world. That image is dependent on 

strong capability development. 

Continuous capability development 
Perhaps the paramount theme in the report is the decisive importance of capability 

development. Every component of the AgriFood web depends on its people, so all the 

components are strengthened if one adopts continuous learning for its people as a given in its 

management. Learning is supported through university and TAFE courses, extension programs, 

registered training organisations (RTOs), agriculture colleges, agriculture high schools, 

apprenticeships, on-the-job training, and courses by remote delivery. All these programs should 

be driven by industry leaders and designed by them in cooperation with academics, public 

servants and industry associations. Not only should the learning be continuous but also a major 

element of it should be an emphasis on the interdependencies in the whole sector. 
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The Committee emphasises that the future of the whole AgriFood sector can justifiably be said to 

rest on the quality of its capability development efforts. In the recent past, the solution has been 

to put technology first, rather than capability development. To the Committee, this is like putting 

the cart before the horse. Only well-educated and skilled people who understand the importance 

of business and HR management, of land and sea custodianship and of the potential of 

technology are able to take advantage of technological solutions. In other words, it is people who 

come first and the right technology will follow naturally. 

The recommendations that follow are based on these themes. 

Recommendations 
The Committee's recommendations are divided into 2 categories: 

• recommendations that span the entire AgriFood workforce system 

• recommendations that target individual areas for AgriFood workforce development. 

Recommendations that span the entire AgriFood workforce system 
Australian, state and territory ministers to endorse capability development as paramount 
It would be desirable for Australian, state and territory ministers of agriculture, at their next 

Agriculture Ministers' Forum (AGMIN), to endorse the main message of this report, namely that 

Australian AgriFood is a complex and sophisticated system that will thrive in the 21st century 

only if all its component parts give top priority to continuous capability development of their 

entire workforce, including owners, managers and workers (Recommendation 1). 

The Australian Land and Environment Service (ALES) 
The Committee noted with concern the converging problems of agricultural workforce 

shortages, reduced employment opportunities for young people and poor perceptions of 

agricultural jobs and careers. With this initiative, rural and regional Australia will be offering 

hope to young people across the country during the pandemic-induced slowdown, while 

assisting agriculture and the environment, including carbon-neutral production, in the future. 

The Committee considered that a bold and inspirational program to target these problems 

would be warranted in view of the gravity of the situation. Recommendation 13 was the result: 

the Australian Land and Environment Service (ALES) (Recommendation 13). 

Drawing on precedents such as the Women's Land Army during 2 wars, ALES is envisaged to be 

a voluntary paid service supporting agriculture and the environment, including carbon-neutral 

production. With several modes of entry, it would train young Australians, match them with 

willing farmers, and reward them with formal accreditation, which will help them to find jobs at 

the end of their service. The aims are to increase agricultural production, enhance the 

environment and give the young participants new skills, discipline, purpose and self-worth. 

In addition, ALES would go a long way to paying for itself through extra tax revenues from the 

increased production and the neutrality gained from simply replacing JobSeeker and Youth 

Allowance payments with ALES wages. 

ALES should be trialled in a pilot project. If the trial is successful, ALES could be a legacy of the 

minister and government. 
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A 21st century AgriFood capability development fund 
Believing that those at the grassroots are likely to know and target the real problems better than 

anyone else, and being highly impressed with the entrepreneurial zest it found in regional 

Australia, the Committee recommends the establishment of a large-scale, multi-year fund to 

support practical projects like the ones presented to it from those sources (Recommendation 

19). A number of such regional initiatives are outlined in Section 6.4 such as Thoroughbred 

Industry Careers; Backtrack; the Robinvale Euston AgriBusiness Workforce Network; the Junior 

Indigenous Marine and Environmental Cadets Program; and the Rural Research, Leadership, 

WHS, Internet Barriers and Employment Issues project. The reader is encouraged to go to this 

section and view these admirable grassroots initiatives. The Committee proposes a number of 

eligibility criteria, including a strong track record, commitment to self-sufficiency in 4 to 5 years, 

an AgriFood capability development focus, and leadership and endorsement by producers, 

employers and employees, with a particular emphasis on partnerships and co-contributions. 

Research and development projects initiated by universities to support capability development 

in partnership with industry should also be eligible. 

AgriFood leaders in states and territories to drive capability development 
To increase the responsiveness of the education and training system to industry needs, the 

Committee recommends that the state and territory governments establish multiparty AgriFood 

labour advisory committees to provide leadership in the development of demand-driven 

capability programs across the AgriFood sector (Recommendation 17). The committees should 

comprise AgriFood business leaders and thought leaders in tertiary and vocational training. 

The Committee recommends that the Australian Government match any state and territory 

funding allocated to such AgriFood labour advisory committees, to give them enough resources 

for these programs. 

Fixing the problems faced by seasonal and transient workers 
Australians face severe bureaucratic hurdles getting on and off JobSeeker to take up temporary 

AgriFood roles. Research has found this is a bigger factor than any purported laziness. The 

Committee recommends that farmers could simply advise the government that a worker is 

starting on a particular date and finishing on another (Recommendation 20). JobSeeker 

payments would temporarily stop during that period and automatically restart when it is over. 

Family Tax Benefit calculations and rent assistance should not be affected by any seasonal work 

payments. 

There is no app enabling seasonal transient workers to identify employment opportunities, 

regional support infrastructure available, or their work rights in their language. The Committee 

recommends that one be developed (Recommendation 26). 

Discrepancies between the Seasonal Worker Programme (SWP) and the Working Holiday Maker 

(WHM) visa program, the 2 main temporary migrant employment schemes, have led to 

segmentation within the seasonal transient workforce. The SWP is a better run scheme. It 

requires some adjustments, which the Committee has recommended (see Recommendation 21). 

In the WHM program, on the other hand, the employers are not identified, and the location of the 

employees is not known. The Committee recommends that the regulatory regime prevailing in 

the SWP be the model for the WHM program – that is, employers wishing to employ working 

holiday makers should register with the Department of Education, Skills and Employment 
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(DESE) (Recommendation 22); and applicants, in line with the renewed emphasis on tax file 

numbers in the 2020–21 Budget, should be required to apply for an Australian tax file number as 

a condition of obtaining their visa (Recommendation 23), and to attend an in-person induction 

at regional Harvest Trail Services offices prior to being employed in the AgriFood sector 

(Recommendation 24). 

The Committee believes that, in the current exceptional circumstances caused by the COVID-19 

pandemic, there should be a one-off regularisation of the status of the undocumented AgriFood 

workers in the country (Recommendation 25). 

The Committee considers that the well-known problem of the unethical practices currently 

followed by some labour hire companies is best addressed by all states and territories 

introducing legislation mirroring the Queensland law that regulates such companies. The 

Committee considers that if this does not occur within 12 months, the Australian Government 

should establish national legislation (Recommendation 26). 

A dedicated Agriculture Workforce Data Analysis Unit 
Currently Australian AgriFood workforce data is gathered over different time frames, with 

limited scopes and on inconsistent schedules by a wide variety of organisations, and is poorly 

coordinated and integrated. The Committee recommends the establishment of a dedicated 

AgriFood data unit in the Department of Agriculture, Water and the Environment on the model 

of the Workforce Data Analysis Section in the Department of Health (Recommendation 33). 

Some recommendations that target individual areas for AgriFood workforce 
development 
Sustainability 
Australian farmers are the first group of people who understand how important good 

custodianship of the land and the sea is for their own prosperity, as well as that of the nation. 

The Committee believes they would also welcome a government initiative to develop flexible 

online learning modules aimed at building the ability of farmers, fishers and foresters to 

improve AgriFood productivity through environmental sustainability, including carbon-neutral 

production (Recommendation 2). 

Supply chain 
A number of corporate businesses (suppliers, retailers, manufacturers and logistics companies) 

that benefit from AgriFood produce have established programs partnering with other 

participants in the AgriFood value chain. The Committee believes that the government could 

encourage other corporate businesses to play a similar role (Recommendation 3). 

Value-adding 
Value-adding on farm allows wealth to be generated and kept in the regions. State and territory 

governments should support this development by facilitating the creation of agricultural 

industrial zones. This in turn would lead to the growth of skilled AgriFood jobs in rural and 

regional Australia (Recommendation 5). 

AgriTech 
Australian AgriFood should be encouraged to invest in field robotics. To that end, the Committee 

recommends that the instant tax write-offs announced in the Commonwealth Budget 2020–21 
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be extended indefinitely for field robotics and other high-end AgriTech assets 

(Recommendation 6). 

Attraction and retention 
The Committee recommends that a major research project be commissioned on community 

perceptions of work in AgriFood, in order to address community attitudes to careers in the 

sector (Recommendation 10). 

The Committee recommends that the Australian Government commission the development of a 

comprehensive interactive digitised map of the AgriFood workforce, to demonstrate the breadth 

of jobs, careers, and education and training opportunities (Recommendation 11). 

Education and training 
AgriFood and mining companies operate in both urban and regional areas. The Committee 

believes that they should share their experiences and best practices. It therefore recommends 

that the government encourage the establishment of an AgriFood Tertiary Education Council on 

the model of the Minerals Tertiary Education Council (Recommendation 15). 

The Committee also recommends that the government's Drought Resilience Research and 

Adoption Program hubs make strong links to AgriFood workforce capability development and 

extension (Recommendation 8). The principle that technology is not the solution on its own but 

must at least go hand in hand with capability development and extension should be stressed in 

this program. 

Conclusion 
Today Australia has a stellar reputation for the cleanliness and good regulation of its AgriFood 

sector, which should allow it to thrive in the 21st century, potentially the era of pandemics. But 

to continue to thrive in the future, today's business-as-usual approach will not be good enough. 

If Australian AgriFood is to become a $100 billion sector, a new approach will be essential. What 

will be needed is a fundamental reimagining of the role of AgriFood as a complex, modern, 

sophisticated sector that encompasses value-adding, supply chain considerations, a change of 

perspective from 'farm to fork' to 'fork to farm', sustainability issues, and adoption of field 

robotics and automation. 

The key theme of this report is that none of this can be achieved without a motivated, well-

trained workforce. Such a workforce does not emerge by itself. Industry leaders have to place 

workforce capability development planning at the core of their businesses and do so 

collaboratively across all parts of the sector, including value-adding, supply chain, 

manufacturing, government and private sectors, unions, and retail. 

Some of the other themes in this report fit in closely with the main focus on capability 

development. The Strategy notes the great contributions made by Australia's Aboriginal and 

Torres Strait Islander people, who, the Committee has observed with pleasure, are active in 

numerous projects across the AgriFood sector. Indeed, the renewed focus on the custodianship 

of the land takes up the approach over millennia of Australia's Aboriginal and Torres Strait 

Islander population. 

The Committee has also noted with considerable interest the importance of women as cultural 

and business leaders in Australian AgriFood. Women spearhead many entrepreneurial 
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initiatives in regional Australia. Most of these are sophisticated value-adding enterprises that 

require a range of skill levels. The industry leaders putting capability development at the core of 

their business could do a lot worse than to tap into the successes achieved by women in 

AgriFood. That would also help supplement the traditional image of AgriFood as one of a middle-

aged man wearing an akubra out in a field with that of a young woman in a factory managing a 

team creating, on the farm itself, mixed cut salads for sale to consumers. 

Value-adding in the regions can itself spearhead the renaissance of regional manufacturing in 

Australia, making full use of new digital and supply chain techniques. The regions, through 

spirited new initiatives like ALES, could become a beacon of hope for the whole country. 

The more modern and sophisticated the whole AgriFood sector becomes, the less room there is 

likely to be for unethical operators, particularly in labour hire, and the mistreatment of transient 

workers. The Committee is strongly of the view that every possible means should be brought to 

bear to stamp out these ugly practices. 

To sum up, Australian AgriFood will only succeed in the 21st century if it thinks of, and projects 

itself as, a cutting-edge, sophisticated, best-in-class sector that is a custodian of the land and the 

sea, has the best trained people, and is just as much at home in value-adding, traceability, 

business management and capability development as it is in traditional primary production. If 

the sector places capability development of its people at its core, if a general recognition prevails 

that this is a highly diverse sector encompassing a number of stages, if the ultimate arbiter is 

acknowledged to be the expectations of citizens and the tastes of consumers, if industry leaders 

rise to the challenge, and if they unite to plan actively to recruit and educate the new workforce, 

Australian AgriFood will not just survive in the 21st century. 

It will thrive. 
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List of recommendations1 
Recommendation 1(a) 
The Committee recommends that at their next meeting the Agriculture Ministers' Forum 

(AGMIN) endorse the main message of this Strategy, namely that Australian AgriFood is a 

complex and sophisticated system that will thrive in the 21st century only if all its component 

parts give top priority to continuous capability development of their entire workforce, including 

owners, managers and workers. (Section 2.4) 

Enhancing sustainability in AgriFood systems 
Recommendation 2 
The Committee recommends that the Australian Government commission the development of 

flexible online learning modules to build the capability of farmers, fishers, foresters and advisory 

(extension) services to improve AgriFood productivity through environmental sustainability – 

including carbon-neutral agricultural production. (Section 5.2) 

AgriFood supply chains 
Recommendation 3 
The Committee recommends that the Australian Government encourage all corporate 

businesses (suppliers, retailers, manufacturers et cetera) and all companies benefiting from 

produce of the sea and land to play a larger role in capability development of the AgriFood 

workforce through co-designed partnership programs such as the Coles Nurture Fund and the 

Woolworths Organic Growth Fund. (Section 5.4) 

Value-adding 
Recommendation 4 
The Committee recommends that the Australian Government commission a brief review 

comparing food technology courses in North American, European and Australian universities to 

set a best-in-class benchmark for Australian AgriFood capability development. (Section 5.5) 

Recommendation 5 
The Committee recommends that governments recognise on-farm investment in value-add 

processing facilities with appropriate rezoning of land to support the growth of skilled AgriFood 

jobs in rural and regional Australia – for example through the designation of agricultural 

industrial zoning. (Section 5.5) 

AgriTech is driving new skill needs in the workforce 
Recommendation 6 

The Committee recommends that the Australian Government extend indefinitely, for field 

robotics and other high-end AgriTech, the full tax write-offs announced in the Commonwealth 

Budget 2020–21. (Section 5.6) 

1 (a) denotes that the recommendation spans the AgriFood workforce system 
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Recommendation 7 

The Committee recommends that the Australian Government consider collaborative approaches, 

including co-funding models with state and territory governments, to build knowledge of 

AgriTech developments among advisory (extension) services and their staff. (Section 5.6) 

Recommendation 8 

The Committee recommends that the Australian Government's Drought Resilience Research and 

Adoption hubs make strong links to AgriFood workforce capability development and extension. 

(Section 5.6) 

Attracting and retaining the future workforce 
Recommendation 9 

The Committee recommends that the Australian Government, in partnership with the state and 

territory governments, establish an 'Employer of Choice' academy and award scheme to raise 

awareness of, and to demonstrate, leading human resource and workplace management 

practices in the AgriFood sector. (Section 6.1.1) 

Recommendation 10 

The Committee recommends that the Australian Government, in consultation with the AgriFood 

sector, commission research on community perceptions about work in the AgriFood sector to 

inform an evidence-based campaign encouraging people to enter the sector. The Australian 

Defence Force and Minerals Council of Australia campaigns could be models. (Section 6.1.2) 

Recommendation 11 

The Committee recommends that the Australian Government commission the development of a 

comprehensive interactive digitised map of the AgriFood workforce to demonstrate the breadth 

of jobs, careers and education and training opportunities. 

The Committee recommends that the Australian Government develop workforce diversity case 

studies to demonstrate AgriFood workforce opportunities to women and to Aboriginal and 

Torres Strait Islander people and incorporate these case studies into the interactive digitised 

map of the AgriFood workforce. (Section 6.1.4) 

Recommendation 12 

The Committee recommends that the Australian Government, in collaboration with the state and 

territory governments, ensure that the expenditure of the Skilling Australians Fund levies 

benefit the whole AgriFood workforce. (Section 6.1.10) 

Recommendation 13(a)  

The Committee recommends that the Australian Government commission a pilot of the 

Australian Land and Environment Service to provide an opportunity for young Australians to 

engage with and work in agriculture and land management. (Section 6.1.14) 
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Education and training 
Recommendation 14 

The Committee recommends that the Australian Government establish skills organisation pilots 

for the agriculture, fisheries and forestry, food and logistics industries. The forward work 

program for these pilot organisations should include activities such as: 

• developing stronger relationships with registered training organisations to improve the 

delivery of qualifications and enhance outcomes, for example by: 

− better aligning training and assessment with the expectations of employers 

− trialling alternative assessment and delivery models to address issues with rural and 

regional delivery 

• strengthening links between schools and industry 

• strengthening links between the VET and higher education sectors 

• promoting the use of skill sets within training packages 

• considering ways to address issues in recruitment and retention in the sector. 

(Section 6.2.3) 

Recommendation 15 

The Committee recommends that the Australian Government provide seed funding to establish 

an AgriFood Tertiary Education Council, modelled on the Minerals Tertiary Education Council, 

and invite participation from leading AgriFood employers, universities via the Australian Council 

of Deans of Agriculture, and the rural research and development corporations. (Section 6.2.4) 

Recommendation 16 

The Committee recommends that the Australian Government establish a task force with state 

and territory governments, the National Farmers' Federation, the Australian Forest Products 

Association, and Seafood Industry Australia in order to develop a flagship AgriFood 

apprenticeship and traineeship scheme with training providers. The scheme should address 

issues of employer demand and allow flexibility for employers such as the sharing of apprentices 

and/or trainees among small to medium businesses. (Section 6.2.7) 

Recommendation 17(a)  

To increase the responsiveness of the education and training system to industry needs, the 

Committee recommends that the state and territory governments establish multiparty AgriFood 

labour advisory committees to provide leadership in the development of demand-driven 

capability programs across the AgriFood sector. The committees should comprise AgriFood 

business leaders and thought leaders in tertiary and vocational training. 

The Committee recommends that the Australian Government match any state and territory 

funds allocated to such AgriFood labour advisory committees to give them enough resources for 

these programs. (Section 6.2.19) 

1330

1330



Improving capability in workforce planning, management, 
health and safety, and wellbeing 
Recommendation 18 

The Committee recommends that the Australian Government commission research and analysis 

to support small and medium enterprises and business leaders in evaluating novel approaches 

to workforce organisation and job design, leading to recommendations for possible AgriFood 

workforce strategies that enhance employee attraction and create opportunities for business 

growth or change. (Section 6.3.3) 

Empowering locally led approaches 
Recommendation 19(a) 

The Committee recommends that the Australian Government establish a large-scale, multi-year 

fund to support innovative, collaborative projects to attract, retain and upskill the AgriFood 

workforce. (Section 6.4.6) 

Securing the seasonal and transient workforce 
Recommendation 20(a) 

The Committee recommends that, in order to make it easier for a person on JobSeeker to accept 

seasonal agricultural work, a system be devised whereby willing AgriFood employers would 

advise Services Australia that that person will be working for them for a designated period. 

During that designated period: 

• all the person's JobSeeker payments would cease completely. They would restart 

automatically at the end of the designated period. 

• Family Tax Benefit calculations and rent assistance payments would not be affected by any 

seasonal work payments. (Section 7.1.2) 

Recommendation 21(a)  

The Committee recommends that the Australian Government, in close collaboration with the 

Seasonal Worker Programme Advisory Group, continue to refine the Seasonal Worker 

Programme and the Pacific Labour Scheme to: 

• mobilise overseas workers more effectively across the country 

• improve accessibility to the program for smaller business and for businesses with short, 

intense harvests 

• improve portability of overseas workers among farms, commodities and regions in the 

program 

• expand the length of stay for the Seasonal Worker Programme to 12 months 

• look for synergies and quadripartite approaches to bring the Seasonal Worker Programme 

and the Pacific Labour Scheme closer together and reduce administrative burden where 

possible. (Section 7.1.5) 
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Recommendation 22(a) 

The Committee recommends that the Australian Government establish a 'fit and proper person' 

registration process for employers seeking to employ working holiday makers (visa 

subclasses 417 and 462). This registration should include: 

• a database of registered employers who wish to access working holiday makers 

• verification that the employer has not been prosecuted for breaches of relevant laws 

administered by the Fair Work Ombudsman or the Department of Home Affairs, and is not 

subject to any current compliance action 

• an agreement by the employer to list job vacancies on the Harvest Trail Services website 

• the opportunity for an employer to be deregistered (and thus unable to access working 

holiday makers for the next 5 years) should they be prosecuted for breaches of relevant 

laws administered by the Fair Work Ombudsman or the Department of Home Affairs. 

(Section 7.1.7) 

Recommendation 23(a) 

The Committee recommends that the Australian Government require all 417 and 462 visa 

holders, prior to arrival in Australia, to apply for an Australian tax file number. 

Information should be provided to 417 and 462 visa holders in their own language, on their 

rights and entitlements as migrant workers in Australian workplaces, and on how to take action 

if they are not being treated ethically and lawfully. (Section 7.1.7) 

Recommendation 24(a)  

The Committee recommends that the Australian Government require that: 

• working holiday makers attend an in-person induction prior to being employed in the 

AgriFood sector. Such inductions should be identical to the quadripartite model used in the 

Seasonal Worker Programme. These inductions should be conducted at the Regional 

Harvest Trail Services offices. 

• Registered employers ensure Working Holiday Maker visa holders attend these in-person 

inductions. (Section 7.1.7) 

Recommendation 25(a) 

The Committee recommends that the Australian Government allow a one-off regularisation of 

undocumented AgriFood workers. (Section 7.1.9) 

Recommendation 26(a) 

The Committee recommends that the Australian Government develop an app to promote 

seasonal job opportunities, building on the Department of Education, Skills and Employment's 

work on a digital employment service model for job seekers. 

The Committee considers there could also be scope for extending this recommendation to 

support the coordination of job seekers across the whole AgriFood sector, including allied 

AgriFood supply chain and freight logistics jobs more broadly. 
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The Committee recommends that the app include regionally relevant information on 

accommodation, services and work rights, and that this information be available in multiple 

languages. (Section 7.1.10) 

Protecting the entitlements of the seasonal and transient 
workforce 
Recommendation 27(a) 

The Committee recommends that all state and territory governments enact mirror legislation to 

regulate labour hire providers operating in their jurisdictions. This legislation could mirror the 

Labour Hire Licensing Act 2017 (Qld). If this does not occur within 12 months, the Australian 

Government should establish national legislation for mandatory regulation of labour hire 

companies. (Section 7.2.4) 

Recommendation 28 

The Committee recommends that the Australian Government regulate that any director of a 

labour hire company be a permanent resident of Australia. (Section 7.2.7) 

Recommendation 29(a)  

The Committee recommends that the Australian Government include labour hire companies 

under single-touch payroll provisions. (Section 7.2.7) 

Recommendation 30 

The Committee recommends that the Australian Government develop a memorandum of 

understanding between the Australian Securities and Investments Commission and the 

Department of Home Affairs to allow for better coordination and to act as a deterrent for 

individuals and companies who operate unlawfully in AgriFood workforce matters. (Section 

7.2.7) 

Recommendation 31 

The Committee recommends that the Australian Government encourage all supermarkets to 

commission and fund random independent audits at all levels of the supply chains such as for 

the Sedex and Fair Farms programs. (Section 7.2.8) 

Workforce data and information 
Recommendation 32 

The Committee recommends that the Australian Government commission an analysis of the 

number of long-term AgriFood jobs in each region of Australia, and the future growth expected 

in these jobs. 

The Committee considers this analysis will support the work of the Agriculture Workforce Data 

Analysis Unit. (Section 8.6) 

Recommendation 33(a) 

The Committee recommends that the Australian Government establish a dedicated Agriculture 

Workforce Data Analysis Unit in the Department of Agriculture, Water and the Environment to: 

• develop a data architecture for government and the AgriFood sector 
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• acquire, build and make available high-quality datasets 

• design and construct data models 

• develop and update workforce demand and supply methodologies 

• undertake data analytics 

• utilise agile approaches to regularly publish market updates as well as short (seasonal), 

medium-term and long-term forecasts by commodity and region 

• manage relationships between key stakeholders and data custodians 

• operate as a clearing house for stakeholders. 

The Committee recommends that the unit be supported by quadripartite advisory groups 

(representing government, industry, community and unions) to provide advice on the 

acquisition and analysis of data to ensure value for users. (Section 8.6) 

Recommendation 34 

The Committee recommends that the Australian Government, as part of the National 

Agricultural Innovation Agenda, support coordination of research, development and extension 

(RD&E) efforts to understand the changing nature of the AgriFood work, careers, recruitment, 

retention and training needs, and implications of technology development on AgriFood 

workforce demand and supply. (Section 8.7) 

Recommendation 35 

The Committee recommends that: 

• ANZSCO classifications be reviewed and expanded by the Australian Bureau of Statistics, 

with collaboration across government agencies, to better reflect current AgriFood 

occupations. 

• ANZSIC classifications be reviewed and expanded by the Australian Bureau of Statistics, 

with collaboration across government agencies, to better reflect industry linkages across 

the supply chain. 

The Committee recommends that in the shorter term, development of interim expanded 

standards that can be used by those collecting and classifying agricultural workforce data is 

needed. In the longer term, these should be incorporated into revisions of ANZSCO and ANZSIC. 

(Section 8.8.1) 

Working together to implement the Strategy 
Recommendation 36 

The Committee recommends that the Agriculture Ministers' Forum (AGMIN) and Agriculture 

Senior Officials' Committee (AGSOC) commit to ongoing strategic discussions on the AgriFood 

workforce at their 6-monthly meetings. (Section 9.2) 

Recommendation 37 

The Committee recommends that the Australian Government establish an AgriFood Workforce 

Interdepartmental Committee (IDC) chaired by the Department of Agriculture, Water and the 
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Environment to drive collaborative implementation of the Strategy recommendations and 

develop and implement responses to AgriFood labour supply and demand issues as they arise. 

The Committee recommends that the AgriFood Workforce IDC be heavily informed by the work 

of the Agricultural Workforce Data Unit within the Department of Agriculture, Water and the 

Environment. (Section 9.3) 
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1 Introduction 

1.1 Background 
1.1.1 Genesis of the Strategy 
In December 2019, the Australian Government appointed the National Agricultural Labour 

Advisory Committee to develop a National Agricultural Workforce Strategy and provide advice 

on how to secure a sustainable agricultural workforce for the future. The Committee's terms of 

reference are at Appendix A. 

The agricultural sector has an ambitious goal: to be a $100 billion industry by 2030. The work of 

the Committee is a key plank in enabling that vision. The issues the government saw as requiring 

examination in the inquiry included the fragmentation of the sector, with concomitant absence 

of a unified vision for workforce management; a lack of understanding about career prospects in 

the industry; and concerns about the ability of the current education and training initiatives to 

upskill the industry workforce. 

The composition of the Committee was intended to be comprehensive. Its 11 members come 

from the worlds of academia, horticulture, international trade, fisheries, food processing, 

forestry, meat processing, supply chain and hands-on agriculture (Appendix B). 

1.1.2 The Committee's methodology 
The pandemic made it impossible for the Committee to travel, visit farms and factories, or have 

face-to-face meetings. The Committee determined to engage in extensive consultations by phone 

and teleconference. In the event, over 5 months the Committee spoke with over 300 

organisations – employers, peak industry bodies from the agricultural services, unions, the 

agricultural production and food processing industries, retailers, supply chain companies, rural 

research and development corporations, other research organisations, academic experts, 

education and training providers, and local councils. Many of the recommendations in this 

report emerged from these interviews. 

State and Commonwealth political leaders and officials were also consulted. They received 

frequent briefings on the progress of the inquiry, and fruitful dialogues were established. A list 

of those consulted can be found at Appendix C. 

In addition to the consultations, the Committee received 117 submissions (Appendix D). 

1.1.3 The term 'AgriFood' 
Throughout the report, the Committee deliberately uses the term 'AgriFood' instead of simply 

'agriculture'. This is to underline one of the report's main themes: that in the 21st century the 

sector needs to think of, and project, itself as encompassing primary, secondary and tertiary 

industries – farm production, value-adding in factories, and use of digital and automated 

production techniques, including robotics. The term embraces all the subsectors in AgriFood, 

including agriculture, food, fibre, fishing and forestry, as well as service and supply chain 

industries. It is important to note that it also covers the pre-farm world – the sustainability 

sector, which is concerned with the custodianship of the land and the sea. 
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The image the Committee seeks to convey by this term is that of a sophisticated, challenging, 

varied and interesting sector that can attract and retain a skilled workforce. 

1.1.4 The term 'workforce' 
Similarly, the term 'workforce' as used in this report is an all-encompassing one, covering 

everyone involved in AgriFood – owners, managers, workers, academics, marketers, retailers, 

drivers – people at all levels and in all sectors. The list is eclectic and comprehensive. In other 

words, the term 'workforce' as used in this report does not apply only to temporary or 

permanent farm workers. 

Again, the Committee's aim in adopting this definition was to underline the complexity, 

sophistication and interest of this highly diverse sector. By this definition, the Committee also 

sought to highlight that despite the sector's diversity, its constituent parts share a number of 

commonalities, particularly the need for high-quality capability development of its people. 

1.2 The AgriFood sector's goals and constraints 
The AgriFood sector has set an ambitious vision of growth to reach $100 billion of value by 

2030, from an estimated $66.5 billion in 2019–20 (ABARES 2020a). This level of ambition 

requires careful thought to workforce planning and workforce development. The predicted leaps 

in innovation on farm and across the value chain through application of sophisticated quality 

and traceability systems and leading-edge technology to grow markets and meet consumer 

needs can only become a reality with a motivated, well-trained, creative and passionate 

workforce. 

The AgriFood workforce extends from the farm through to contracting, professional services, 

processing, manufacturing, transport, freight, logistics and sales, and there are many 

interdependences with other sectors of the economy (Figure 43). Until recently, employment 

from Australia's growing participation in global AgriFood value chains led to an overall increase 

in employment in the whole value chain from 2002 to 2014 (Greenville 2019). Employment in 

food and beverage manufacturing, fibre manufacturing and wholesale trade connected with food 

and fibre production is estimated at 466,625 (excluding fisheries and forestry) in 2016 (Binks et 

al. 2018). When manufacturers, drivers, retailers, teachers, research scientists, veterinarians, 

technology developers, agronomists, biosecurity officers and engineers are included, 

employment of 1.5 million people is estimated (Wu et al. 2019). Therefore, across this diverse 

workforce are approximately 2 million people working in every occupational category in the 

economy. 

The current pandemic has had major implications for the AgriFood workforce, particularly on 

farm and in food processing, with restricted movement of Australian farm workers and a 

reduced pool of workers available, particularly casual and contract workers from overseas. 

Between 14 March and 3 October 2020, the number of payroll jobs in agriculture, fishing and 

forestry in Australia declined by 8.1% and total wages in the sector declined by 3.5% (ABS 

2020e). Some of these declines can be explained by seasonal variation in labour demand, but the 

impact of the pandemic remains significant. 

Most casual and contract workers from overseas enter Australia on Seasonal Worker 

Programme (SWP) and Working Holiday Maker (WHM) visas. The most recent Department of 

Home Affairs data indicates that the number of working holiday makers in Australia declined by 
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54% from 137,461 at 20 March 2020 to 63,668 at 5 October 2020 (this figure does not include 

workers currently on bridging visas). Only a small number of additional workers engaged under 

the SWP have entered the country during this time. 

As the Australian economy emerges from the pandemic-induced shutdowns and businesses look 

to grow, the AgriFood sector will have a role to play in the recovery. Regional infrastructure 

developments arising from economic stimulus packages will have a positive effect on AgriFood 

supply chains via increased efficiencies. More broadly, as consumer confidence increases along 

with recovering global demand for Australian produce, the AgriFood sector will be well placed to 

take advantage, especially with the easing of drought in many parts of the country. 

The pandemic presents a new situation for us all, and Australia cannot assume the next 5 years 

will resemble the last 5 years. Australia is an island nation located at great distances from most 

international markets, so air or sea transport is essential for all imports and exports. The 

International Air Transport Association (IATA), representing the world's airlines, forecasts that 

the pandemic-induced global collapse of the aviation industry will begin to recover in 2024 

(IATA 2020). This means the transport by air of Australia's highly perishable high-value 

agricultural and fisheries products has not been possible without government intervention. The 

Australian Government's International Freight Assistance Mechanism (IFAM) was introduced as 

an immediate response to the pandemic, and a subsidy of $669 million (to end in June 2021) has 

enabled some planes to fly but only under highly specific circumstances. At the same time the 

global maritime industry faces continual disruption as ports and markets close and governments 

refuse entry to vessel crews infected with the virus. Ships are delayed, and the reliability and 

predictability of sea freight logistics is no longer normal. 

No-one understands what lies ahead in the short to medium term, but a preliminary conclusion 

learned through the pandemic response and recent bushfires, floods, drought and other natural 

disasters is the need for resilient supply chains. There is no silver bullet or technological 

'solution' that can solve the current dilemma, and it looks like the impact of the pandemic will 

continue for a number of years. To achieve economic recovery, urgent transformation of the 

AgriFood industry is required. At the heart of this transformation is the creation of a new and 

agile high-quality workforce. 

The pandemic has triggered rethinking across all sectors about the way things are done. 

Vulnerabilities have been exposed, strengths have been highlighted, and what matters most has 

been discussed. New ways of doing things have become part of daily decision-making. For the 

AgriFood sector new policies and projects need to be created to increase the participation of 

Australians in AgriFood jobs. For the future, the pandemic provides an opportunity to reposition 

AgriFood's importance in the broader community. 

However, there are significant challenges that must be faced. While the AgriFood sector may 

have an enviable reputation for innovation, this is less so when it comes to addressing workforce 

challenges. The sector is fragmented and 'siloed' when it comes to identifying and responding to 

workforce challenges. The reputation and awareness of the sector as a quality destination for 

jobs and careers and for making a difference is not strong. The treatment of seasonal workers – 

backpackers, young people, visitors and immigrants – too often has been poor. There is no 

overriding vision for enhancing the image of the sector or for the role of education and training 

in workforce development. Yet countries like New Zealand and Canada are years ahead in 
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mobilising collaboration across their AgriFood sectors to address workforce issues and build 

national and cross-sectoral responses to address shared problems. 

1.3 Strategies for reaching goals and managing 
constraints 

An Australian AgriFood workforce strategy is a critical step in turning this situation around. 

Making the most of opportunities can only be achieved to the extent that the sector can build a 

workforce aligned with the global aspiration. The development of a national workforce strategy, 

in the context of the pandemic, provides a once-in-a-generation opportunity to rethink and reset 

workforce planning, workforce deployment and workforce development for the future. 

The approach in developing the Strategy under the constraints of the pandemic has been 

through broad consultation and engagement to understand different categories of workforce 

and the future capabilities envisaged, and to hear about the initiatives currently in place to 

address workforce challenges. From grassroots innovations of small business and communities 

through to programs of rural research and development corporations, TAFEs, universities and 

big business, and from every industry and state, these consultations and submissions indicated 

an overwhelming collective interest in change. There is clearly a realisation of the importance of 

workforce to the ambition of AgriFood growth. Building from this intent, the Strategy presents 

bold ideas for workforce planning and development that will need to be operationalised to 

achieve the level of ambition the sector has set itself. 
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2 The shape of 21st century Australian 
AgriFood: cooperation and 
capability development in a 
complex, sophisticated system 

The picture of Australian AgriFood that emerged during the Committee's work was 

unambiguous: the sector is not limited to the farm. It actually starts before the farm, in the 

custodianship of the land (and the sea). It moves on to the farm itself, up to the farm gate; it 

continues beyond the farm gate to the point of sale; and it goes even further, to the shaping of 

preferences in the public at large and in trade buyers. 

At each stage in the AgriFood world, there are of course very numerous subsectors. 

Although the whole sector is very sizeable and diverse, its constituent parts form a web of 

interdependencies, so that damage to one part can easily weaken the whole structure. One 

example among many will illustrate this: the reputational damage caused by unethical labour 

hire companies adversely affects the image of the whole sector, so that young Australians and 

their parents are wary of getting involved in it at all. 

With this diversity in mind, the Committee developed a set of 3 basic principles it believes 

should determine the shape of Australian AgriFood in the 21st century, and a single purpose 

towards which the principles should be directed. These principles are interdependency with 

cooperation; local empowerment; and excellence – all of which the Committee considers should 

be directed to one purpose: the best possible development of the capabilities of the AgriFood 

workforce. This is because the Committee believes that the one thing all of the stages in the 

AgriFood trajectory, and all of the subsectors, have in common is the need to create and 

implement the best possible capability development for their people. 

2.1 Interdependency with cooperation 
One of the many lessons from the global pandemic is that an entire system, an entire community, 

is only as strong as the weakest link in its chain. One failure of oversight, one case of cutting 

corners, one disregarded regulation can bring down a whole economy. The broad principle is 

clear: the various elements of complex systems are linked in a web of interdependencies, so it is 

essential to view each element as a part of a whole rather than as a lone entity. 

An illustration of the principle can be found in Australia, specifically in the AgriFood industry. 

It would be fair to say that, by and large, fragmentation and disconnection prevailed in 20th 

century Australian AgriFood. Each segment of the industry tended to fight for its own interests, 

with only a sketchy reference to the health and future of the industry – retailers in opposition to 

logistics companies and farmers; owners resisting workers' needs and demands; some workers 

not understanding the pressures faced by producers; universities unmindful of the constraints 

faced by employers; ecowarriors battling with foresters; some Australian farmers indifferent to 
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the practices and wishes of Aboriginal and Torres Strait Islander people; training institutes 

following their traditional paths with inadequate industry input (all of these examples also 

operate just as much in reverse). By and large, there was only a shallow understanding of, or 

support for, a vision of the sector as a single Australian entity whose rising prosperity would lift 

all boats. 

In the 21st century, which could be a century of pandemics, a wider and deeper vision is needed 

for Australian AgriFood, a recognition that all the actors in the AgriFood chain are bound 

together. In this more contemporary perspective, the AgriFood sector is thought of as an entire 

'ecosystem', with a chain, or a web, of interdependencies, in which a weakening of one 

constituent element ultimately impairs the whole structure. 

This is a vision that encompasses every stage of the AgriFood sector: pre-farm, where the 

custodianship of the land and the sea, with lessons learned from Indigenous practice, is the main 

concern; pre–farm gate, where the management of technical, financial and human resources on 

the farm is the main focus; and post–farm gate, which involves transport, supermarkets and 

consumers, among others. 

It is a vision in which cooperation is a precondition for growth and even survival, since the web 

of interdependencies cannot hang together without cooperation among its various parts. This 

means, for example, the Australian Government and state and local governments collaborating 

with each other and with grassroots entrepreneurs; trainers and industry leaders working 

together to devise education programs; and subsectors and their opponents cooperating to 

arrive at compromise solutions that do not seriously harm one party for the temporary benefit 

of another, because damaging one section of the web will ultimately weaken the whole. 

2.2 Local empowerment 
The concept of federal–state cooperation is reinforced by the plethora of grassroots AgriFood 

initiatives presented to the Committee during the inquiry. These projects came from local 

grower groups, communities, entrepreneurs, councils, universities, TAFEs, cooperative research 

centres, and rural research and development corporations. They focused on capability 

development in new value-adding projects, new marketing strategies and new product 

development. It was very clear to the Committee that these local entrepreneurial initiatives 

should be empowered. Indeed, the whole concept of local empowerment naturally suggested 

itself to the Committee as a basic principle that should inform the shape of Australian AgriFood 

in the 21st century. The Committee has made a number of recommendations based on this 

principle, one of which is that the various levels of government should work together to help 

finance and support these locally based initiatives. 

2.3 Excellence 
Australian AgriFood is justly famous for the excellence of its regulatory regime and the quality of 

its products. This does not mean that the battle for excellence has been won in all AgriFood 

endeavours. Extending the excellence principle to all the non-product aspects of AgriFood can 

yield enormous benefits. These encompass broad aspects like governance and cooperation, as 

well as narrower sectoral elements like transport, communication and marketing. 'She'll be 

right' in the non-product aspects of AgriFood will not serve in a competitive world. 
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And striving for excellence is a never-ending battle. Continuous improvement may be an old-

fashioned concept but for Australian AgriFood it does not need to be just a slogan. It should 

apply to every part of the AgriFood universe. Every part of the AgriFood web – government, 

industry, academia, unions, workers – regularly and honestly asking themselves 'Can this be 

done better? What does excellence really look like?' would mean that Australia could come to be 

known for the excellence not just of its products but also of its systems and its intellectual 

firepower. 

2.4 A single purpose: capability development 
The Committee believes that the 3 principles of interdependency with cooperation, local 

empowerment, and excellence should all be directed to a single purpose – namely, the best 

possible development of the capabilities of the AgriFood workforce. 

Capability development is one thing that all the actors in Australian AgriFood have in common. 

All AgriFood subsets are run by people – owners, managers, producers, drivers, farmhands, 

factory workers, retail personnel, lecturers, lumberjacks, computer experts, forklift drivers, 

freight forwarders, robot operators, entrepreneurs, strategic planners, tractor drivers, 

statisticians, agronomists, soil scientists, or any other of the myriad backgrounds and 

occupations in this eminently diverse sector, this complex web of interdependencies. 

And, because all AgriFood sectors depend heavily on people, in order to prosper in changing 

times, all of them need to train and develop their people's capabilities up to 'best-in-class' level. 

Numerous ways exist: extension programs, agricultural colleges, university and TAFE courses, 

and on-the-job training. This report will make the case that capability development needs to be 

driven by leaders in the various subsectors and designed by them in cooperation with 

academics, public servants and industry association staff. 

In that context, it is important for the country that university-level expertise in agriculture and 

its social position be properly supported by both government and the whole AgriFood sector. 

Education programs should be designed on the basic understanding that training in one area 

should never be done in isolation from other areas, that it should stress the linkages between 

every element in the AgriFood web and, in short, that in the training programs the AgriFood 

sector should be presented as a whole rather than as a collection of sporadically related 

elements. If these principles are followed, then high quality of staff will be more likely to result; 

with higher quality staff will come higher quality products; and with higher quality products will 

come higher product prices – all in keeping with the image of excellence of 'Brand Australia' in 

AgriFood. 

The fact that there are commonalities and links between one of the ecosystem's elements and all 

the others does not mean that the solutions should always be uniform, centralised and driven by 

Canberra. As a general principle, each state needs to deal with its own context in its own way. 

However, there are practical exceptions to this principle. For example, one of the main findings 

of this inquiry was that there is a pressing need to improve the collection and analysis of 

AgriFood data on a national basis. This can only be done by Canberra. For that, cooperation 

between federal and state levels is essential – another example of the principles of 

interdependence and cooperation. 

1342

1342



The pandemic has reinforced a number of relevant messages. One is that the various parts of the 

AgriFood web are interdependent. One example among many will illustrate this: the blow the 

pandemic delivered to air transport has immediately been felt on the farm. As well, the 

pandemic has highlighted the importance of first-rate capability development: it will encourage, 

and enable, the development of new products and processes to replace those damaged by the 

virus; and, as well, it will show that Australia can produce great training as well as great 

products. 

The 3 principles may be lofty, but the Committee believes that they should not be allowed to 

remain at the theoretical level. It recommends many constructive ways of putting them into 

practice. Key ones include a pioneering scheme that responds at the same time to farmers' and 

to young people's needs, requires a range of cooperative measures, and results in local 

empowerment; a new federal fund to support local capability development initiatives; and 

straightforward ways of rectifying visa abuses and the exploitation of vulnerable transient 

workers. 

Solutions like these need to be championed by federal and state and territory ministers of 

agriculture. The practical implementation and embedding of this new approach could be 

entrusted to the Committee, which has been appointed up to the end of 2021. 

Recommendation 1 

The Committee recommends that at their next meeting the Agriculture Ministers' Forum 

(AGMIN) endorse the main message of this Strategy, namely that Australian AgriFood is a 

complex and sophisticated system that will thrive in the 21st century only if all its component 

parts give top priority to continuous capability development of their entire workforce, 

including owners, managers and workers. 
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3 Historical trends shaping the 
AgriFood workforce 

3.1 Introduction 
When settlers arrived in Australia, they found a range of sophisticated agricultural practices that 

had been adopted for centuries by Aboriginal and Torres Strait Islander populations – complex 

systems of haystacks holding grain grasses ready for threshing; grain crop production and seed 

trading across the continent; garden terraces in the south; sophisticated irrigation sites like very 

large dams; and highly developed aquaculture. 

In the early years of the colonies, wool production dominated, carried out in large pastoral 

estates run by what has become known as the 'squattocracy'. Those estates depended on the 

ready supply of low-cost labour, from convicts to Aboriginal and Torres Strait Islander workers. 

European agricultural systems and practices were imported, and these turned out to have 

adverse impacts on the soil and on the production of the food, particularly yams, that Aboriginal 

and Torres Strait Islander populations had cultivated on the land. 

Those early years were characterised by trial and error, as initial attempts to use equipment and 

rear animals unsuited to the context were progressively replaced, through farmers' ingenuity 

and persistence, particularly with machinery. 

As transportation was gradually abolished (in New South Wales in 1840, in Tasmania in 1853 

and in Western Australia in 1868), the era of very low-cost labour came to an end. The squatters' 

plantation-style business model began to be joined by the more competitive family farm model, 

which was not reliant on convicts. Nevertheless, the demand for low-cost labour did not 

disappear. It was met by importing South Sea Islanders to work in sugarcane plantations in 

Queensland, on pastoral estates in New South Wales, and in the pearling industry in Western 

Australia. 

In 1904 the new Australian Government made it illegal to import South Sea Islanders for 

agricultural work, with the result that wages in agriculture rose. Although the sugar industry 

continued productively, the plantation business model, faced with these higher wages, collapsed 

in favour of smaller-scale family enterprises. It is noteworthy that a feature of such family farms 

is the fact that much of the labour has not been costed or recognised, particularly that of women. 

The restriction on importation of labour seems to have created at times the need to focus locally, 

initially on the local Aboriginal and Torres Strait Islander population and then on providing 

training institutions specifically to train 'farm boys'. These include the agricultural high schools 

and agricultural colleges that were established at the turn of the 20th century. 

3.2 Educating the farmer 
Workforce education and training in agriculture has been a complex issue throughout. For most 

owner-operator farmers in Australia, the pathway to their career is 'genetic' – by inheritance. 

The dominant model is the 'farm family', but note that inheritance practices often excluded 

female members of the family. Formal credentials for farm owner-operators were not 
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particularly relevant, since 'farmer for life' has been the general work situation. As late as 1974 a 

study showed that male farm inheritors had little interest in attaining credentials, and formal 

education was listed last of 5 options for learning about farming (Hawkins et al. 1974). 

Bamberry, Dunn and Lamont (1997) reported that much of a farmer's education at that time was 

continual, informal and derived in the workplace. Seymour and Barr (2014) indicated that such 

trends still held true in 2011, although this ought to be seen not as an indication of a farmer's 

aversion to education but more as a response to the incentive structure they face. Sections of the 

non-agricultural workforce with similar incentive structures behave in much the same way. It is 

important to note that the common practice of male farmers marrying women with tertiary 

education qualifications facilitated a more educated family unit. Qualifications, however, have 

become important for employees who want to position themselves for a career change or 

promotion. 

The formal agricultural education system developed from the early days of colonisation and has 

continued to evolve. Specialist high schools and agricultural colleges were established along 

with universities very early before and after the turn of the 20th century, in many cases 

explicitly to educate 'farm boys'. Around 1910, in New South Wales and Victoria, fewer than 5% 

of the school population progressed beyond primary school. By the middle of the century the 

'intermediate certificate' (Year 9) was the education standard for entry to agricultural colleges, 

which by then were mainly producing extension officers to service the needs of farm families 

(the Murray Report of 1957 indicated the difficulty of maintaining and expanding the 

agricultural advisory services across Australia). By the 1970s the Higher School Certificate 

became the passport to further education and to professional employment. Compulsory 

minimum school-leaving age became 15 years in the 1940s, to be raised around 2010 to 

17 years. Education of the population had become an expectation, not a privilege, and the 

farming community was required to conform in spite of its reluctance to embrace formal 

learning. 

The 1960s and 1970s were the start of major agricultural transformation. Australian agriculture 

had been protected by a mostly benevolent political system that was slightly skewed towards 

higher representation for rural people. There was a strong association between farm families 

and their communities; links with metropolitan folk were maintained at that time, as their 

holidays were often with their rural relatives on farms. An artefact was that until the 1970s 

women were not permitted into the agricultural high schools or the agricultural colleges. This 

had a significant impact on young women from farm families, reduced the human capital 

available to agriculture and was a serious constraint for women seeking recognition as farmers. 

3.3 Social change 
The election of the Whitlam Government in 1971, albeit for a relatively short period, resulted in 

significant social and economic change. The 'one man, one vote' paradigm removed the 

electorate gerrymander, thereby reducing significantly the political power of the 'bush'. This 

change was exacerbated by the continuing decline in the proportion of the population living in 

rural areas, down to around 10% in 2016. Included in the rural numbers are the major rural 

centres, so the trend is somewhat understated. It follows that, over successive generations, the 

link with the cities became weaker, as did city people's understanding and appreciation of the 

source of food and fibre for the nation and the role played by agriculture in export earnings. This 
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understanding and bias remains, to a significant extent, in the cities. It is an issue in some 

bureaucratic corridors, where agriculture was a sunset industry as late as 2008. 

Tertiary education became free in 1972 and this resulted in mainstream uptake. Agriculture, 

however, was late to this party. There was a reluctance among farm managers/owners to 

employ apprentices (it was the policy of farmer peak bodies not to embrace apprenticeships) or 

to encourage their workers to attain qualifications, because qualifications lead to increased 

labour costs. This regressive attitude was to impact significantly and negatively on the attraction 

of new workers into the sector in the 21st century. 

Study became necessary, however, for children of farm families where farms were too small for 

multiple generations and parents were staying active and in control for longer. Despite recent 

improvement, the discrepancies between farming and the wider community in university 

qualifications and post-secondary qualifications remain significant (Figure 1). The exclusion of 

young women from farm ownership and agricultural education had the added effect of drawing 

young women to the cities for their education and work. The educational attainment of young 

women from rural backgrounds is thus much higher than that for young men. This has also had 

the impact of skewing population figures in rural communities, with many communities having a 

higher percentage of men than women in the younger age groups. This has the further social 

impact of young men having difficulty finding partners. 

To some extent these data hide a more positive trend: a higher proportion of the younger age 

groups in agriculture have qualifications (Figure 2), and an increasing share of employed 

managers need to be credentialled. The education system has facilitated, against the odds, higher 

education standards throughout the agricultural sector, and that has recently created a 

paradigm of professionalism across the value chain not hitherto experienced. 

Figure 1 Post-school qualifications of the agricultural workforce compared to the 
workforce of other industries 

 

Source: Prof. Jim Pratley, pers. comm., September 2020 
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Figure 2 Higher education (university) qualifications of the agricultural sector compared to 
all industries, by age group 

 

Note: Derived from Australian census 2016. 

Source: Prof. Jim Pratley, pers. comm., September 2020 

Thus the incoming generation of farmers and farm managers are likely to be employed and 

salaried, have formal qualifications and be potentially more skilled as business managers than 

previous generations. They probably have greater competence in labour and information 

management, business analysis and produce marketing. Many have wider social networks and 

have spent time away from the family farm to develop skills and knowledge that complement 

farm management and ownership. Similarly, their family partners are likely to be better 

educated, further supporting farm business management and household decision-making. This 

greater human capital will facilitate the assessment and uptake of technologies and practices 

that meet environmental expectations and build social licence. 

3.4 Practice change 
The 'new' agriculture framework was in its infancy in the 1970s. There was a high labour 

requirement and the workforce often comprised the farmer and children, together with 

unqualified labour units as required. 'Jobs for life' was a common occurrence. Nonetheless, farm 

families were reliant on all family members to attend to the myriad farm and community labour 

demands required. For example, shearers' wages contained a factor called 'found wages', which 

required that they be served morning and afternoon tea and a hot lunch each day. For a 

workforce of at least 8 in a shed, this was a significant impost on women's labour on farms. Many 

invisible tasks like these were expected but not 'counted'. 

At that time, agronomy was about cultivating seedbeds and weeds together with some chemical 

inputs that required intensive cultivation for incorporation. The reliance on cultivation had 

consequences outlined in a government report (Anon. 1978) that described the widespread soil 

degradation across the agricultural lands. Fortuitously key herbicides, notably glyphosate 

(Roundup) and diclofop-methyl (Hoegrass), became available and facilitated the revolution of 

conservation agriculture that is practised today. Conservation agriculture changed the practice 

of cultivation to a greater dependence on chemicals, which in turn required more training – 
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'ChemCert' – in the safe and effective use of chemicals for both agronomy and livestock 

husbandry. It took about 3 decades to achieve this change, with about 90% of Australian farms 

now practising conservation agriculture in the 21st century. To achieve this, though, required 

much research and extension provision and increasingly a higher level of managerial oversight 

and training of workforce (see Llewellyn and Ouzman 2019 for detailed description). Some 

industries have gone further and accredit growers/farms for best management practice (BMP) 

entitling them to a premium price for their crop (for example, the cotton industry). 

Labour rationalisation was most apparent in the cropping sector, which is well suited to 

mechanisation, and there seems to be little sign of diseconomies of farm scale (see Table 1). The 

maxim 'get big or get out' has been a sensible direction as labour-saving devices have evolved. 

Major factors in achieving this have been the internal combustion engine and agrichemical 

inputs. The current expectation is for digital technologies to continue this trend, although the 

balance of demand is shifting from unskilled to skilled labour. 

The livestock industry also evolved from a system of high labour and time demand to one where 

individual animals are now automatically identified and monitored. Performance is recorded for 

productive traits, and high selection pressure ensures higher productivity. On large properties in 

particular, sensors enable remote monitoring of watering points and even live weights of 

animals. Animal handling facilities are designed for labour savings and automated for, for 

example, drafting. Robotic abattoirs have become a reality, thereby reducing labour and 

increasing safety. Particular industries have their own accreditation schemes to meet market 

specifications. Labour savings have been least apparent in grazing industries, where the 

management of livestock has been less amenable to mechanisation. A notable symbol, however, 

was the historic conflict over the use of wide-comb shears by New Zealand shearing teams. 

In the dairy industry there has always been a sweet spot in farm scale, beyond which 

diseconomies of scale emerge. However, technology has gradually shifted this sweet spot, as 

shown in the transition from walk-through sheds to herringbones, to rotaries, and currently the 

emergence of robotic rotary dairy systems. 

Table 1 Labour trends in a range of agricultural industry sectors 

Industry Trend 

Crop industry Most successful at substituting labour for capital; high 
labour peak at harvest, often filled by family and 
longstanding relationships; regular use of skilled 
consultants 

Dairy industry Moderate mechanisation; steady labour demand; 
increasing skills; perishable product; internationally set 
prices; likely able to offer secure on-going employment; 
access to skilled staff has been an ongoing issue. 

Sheep industry Limited mechanisation, with the main issue being 
shearing; long history of competition between capital 
and labour, which played a pivotal role in the nation's 
history; shift to sheep meat production reduces 
importance of the shearer 

Beef industry High rainfall properties are small; effort made to keep 
labour within family unit; northern employs staff on an 
ongoing basis; high turnover due to isolation 

Poultry industry Highly vertically integrated; highly mechanised; very 
large businesses with large staff in ongoing 
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Industry Trend 

employment; limited skills for many; proximity to 
centre of population 

Horticulture industries Very heterogeneous sector; commodity groups able to 
mechanise include olive oil, almonds, grapes; those 
unable to exploit mechanisation at harvest need highly 
variable peak demand for cheap, low skill workforce in 
a country where that form of employment is not highly 
desired; this part of the industry is highly bifurcated – a 
large number of small businesses able to maintain 
themselves mainly with family labour (for example, 
wine grapes) and a smaller number of very large 
businesses that are tied into the supermarket duopoly 
supply chain; highly variable labour requirements, 
perishable commodities and dependence on domestic 
market mark this subsector as location for some 
unethical hiring practices; trend for businesses to 
establish in peri-urban areas undercover at high 
intensity to overcome labour issues. 

Source: Prof. Jim Pratley, pers. comm., September 2020 

Labour costs as a proportion of total farm costs are much higher in the horticulture industries, 

which still require manual labour for, for example, fruit and vegetable harvesting (Figure 3). This 

manual labour is provided for only part of the year, largely by itinerant overseas workers, and 

thus is at the whim of the politicians and also, it seems, pandemics. Some industries, such as 

olives and almonds, have been amenable to mechanisation at harvest. An interesting difference 

is the mechanisation of the wine grape industry but not the table grape sector. It is to be 

expected that such labour will be gradually replaced in time by, for example, robots, as outlined 

in Section 5.6. 

Figure 3 Total expenditure on labour as a proportion of total cash costs by industry, 2014–
15 average per farm 

 

Source: Valle et al. 2019 
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3.4.1 Environmental challenges 
The environmental movement had its beginnings in the 1960s and 1970s. Agriculture had, by its 

unsustainable management of lands at that time, provided ammunition to the movement and 

thus became a target. Agriculture struggled with this pressure and there was considerable loss 

of prestige and tarnishing of image over the ensuing decades. Issues such as soil degradation, 

animal welfare and pesticide use became of global importance and the protesting environment 

led to further separation, even polarisation, of city and country. Some of these issues have been 

addressed by the National Landcare Program from 1989 (Lockie 2015) but attitudes linger. In 

the livestock industries, animal welfare became a focus, and the issue of mulesing in sheep 

remains a polarising practice. 'Social licence' has become in vogue over the last 30 years, thereby 

necessitating changes in operations to increase community acceptance and minimise market 

implications and image deterioration. 

3.4.2 National general economic transition – agricultural labour impacts 
The reduction in the labour force of agriculture is one facet of the developmental transformation 

of national economies across the world. The decline in Australia is more volatile, which may be 

partly explained by the volatility of Australian agricultural production but also by some of the 

quirks of how Australia implements the Labour Force Survey (Barr 2017). 

An alternative view is that income growth results in food and fibre accounting for a 

progressively decreasing share of household purchases. The labour share must adjust for this to 

happen. It raises the question as to whether competition from other sectors of the economy 

attracts labour from agriculture or whether mechanisation reduces labour demand. Causality 

probably works in both directions and the signal for change is the relative incomes that can be 

earned in agriculture or in the rest of the economy. 

At the same time as the workforce appears to have been in decline, women on farms have been 

drawn into farm labour. This decline has levelled off and there is recognition that some of the 

workforce is not being counted. The levelling-off comprises a significant increase in employed 

workforce and slightly less reduction in owner-operators. Following the global trend, women 

now account for 29.9% of the official agricultural workforce in Australia (ABS 2019). However, 

this official figure would be much higher if the additional work of female family members were 

counted. 

There is no neat equilibrium between the labour requirements of agriculture and the demands 

of the other sectors in the economy. Different industries occupy positions due to their relative 

ability to substitute capital for labour. The economic transition for Australia has involved a 

steady growth in the labour share of the services sector, which currently provides 66% of 

employment in Australia. 

Unlike the agricultural and mining sectors, much of the services sector is not geographically 

constrained by the location of resources (soil, water, minerals). Instead, service sector 

employment tends to be driven by 2 factors: population location and the economic advantages of 

agglomeration. 

High-skill service industries gain benefits from agglomeration. Co-locating with similar 

competitors provides access to a larger pool of skilled potential employees, and greater 

opportunities to build strategic alliances (for example, Silicon Valley in the Bay Area of 
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California). In Australia in recent times, agglomeration developments have occurred in 

consultant engineering (for example, Docklands in Melbourne) and in medical science 

businesses around university campuses with strong medical research faculties. Thus, most 

growth in Australia's economy is captured by the largest metropolises. This has driven 

population decline in regional areas and encouraged settlement of new migrants in Australia's 3 

or 4 major population centres. 

Flow-on effects provide growth in employment in the skilled trades and the less skilled services. 

Thus, the greatest concentration of people employed in trades is generally found in a ring on the 

outskirts of the major cities with high growth rates. The greatest concentration of high-skill 

white-collar employees is in the high-income suburbs or in the commuter landscape outside 

town. 

Interestingly, the impact of COVID-19 may be to blunt past trends towards urban agglomeration. 

However, this is likely to benefit the higher amenity landscapes rather than traditional farming 

locations. 

The mining sector, on the other hand, is a relatively small employer but a major contributor to 

the nation's export earnings. Its impact on agriculture is twofold. During times of growth, this 

sector can bid up the price of labour, causing great difficulties for the agricultural sector (as in 

the first decade of this century). Its other impact is its influence in maintaining a higher 

exchange rate and associated standard of living, thereby lowering the benefits of labour to 

agriculture. This, together with labour costs, has necessitated the increased workload taken on 

by women on farms. 

3.4.3 National agricultural economy transition 
Concurrent with the national general economic transition and the farming systems evolution 

were changes to economic policies with direct effect on agricultural operations. These include 

the floating of the dollar in 1983 and the progressive removal of subsidies (the superphosphate 

bounty was removed in 1974) and tariff protections. Keogh (2018) indicates that by the early 

1990s there were in excess of 100 statutory marketing arrangements, largely to protect 

producers from competition and price risks in the domestic and export markets. He reports that, 

from 1995, such statutory marketing arrangements in agriculture were progressively 

dismantled. Examples are the collapse of the Wool Reserve Price Scheme in 1991, the 

deregulation of the dairy industry by 2000 (depending on state), and the removal of the wheat 

single desk monopoly in 2008. The intention of deregulation was to expose Australian 

agriculture to increased competition in the expectation that it would stimulate innovation and 

enhance farm productivity. Australian agriculture was thus transformed from a heavily 

protected sector in the 1900s to, with New Zealand, the least government-supported agriculture 

globally. There can be no doubt that these changes were transformative, and agriculture has had 

to come of age by modernising, professionalising and engaging with communities and markets. 

The impacts of these changes are reflected in the farm sector indicators shown in Figure 4. The 

trends are clear: an increase in farm size; a reduction in the labour force on farm, particularly 

related to the millennium drought (although some resurgence, it seems from current indicators, 

is shown later), and a substantial and consistent increase in output volume. 
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Figure 4 Australian farm sector indicators, 1972 to 2015 

 

Source: Keogh 2017 

Figure 5 shows the stark reality faced by agriculture in its search for competitiveness and 

profitability. Since the 1970s the volatility for agriculture has been about 2.4 times that of the 

economy generally and more than double that of most industry sectors. As well, Australian 

agriculture has a volatility index 1.7 times that of its global competitors collectively and higher 

than all of the major players. Figure 6 shows that it is not getting easier – in all likelihood, 

climate change will make it worse. 

Figure 5 Volatility of crop outputs for 15 nations, 1969 to 2009 (LHS) and volatility of 
Australian economic sectors, 1975 to 2011 (RHS) 

 

Note: Overall average (green line) = 100. 

Source: Keogh 2012 
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Figure 6 Relative volatility index of annual Australian output of agriculture for selected 
periods from 1974 to 2004 

 

Source: Keogh 2012 

3.5 The on-farm workforce – recent trends 
The farm workforce has been considered by many commentators to be in decline over a long 

period. That decline is particularly noticeable from around 2002, when the millennium drought 

was impacting agriculture. More recent data (Figure 7), however, show that there is a strong 

demand for on-farm employment and that the demand has intensified in the last 5 years. While 

there has been a threefold increase in non-management advertisements over that period, there 

has been a fourfold increase in management advertisements. This trend likely reflects high 

turnover, increases in corporate farming, greater corporate-like management of bigger family 

farms, and/or the generational change taking place on Australian farms. This speculation may be 

settled by the data from the 2021 census through its inclusion in the Australian Census 

Longitudinal Database. Discussion on the labour force components is warranted. 
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Figure 7 Number of advertised positions for farm staff in Australia, 2015 to 2019 

 

Source: Prof. Jim Pratley, pers. comm., September 2020 

3.5.1 Owner-managers 
The decline in workforce numbers over time is directly related to the introduction of 

mechanisation, which generally requires an investment in capital and requires a large turnover 

to repay debt in order to justify the investment. This tends to be associated with farm 

aggregation, which in turn results in fewer farm owner-managers (Barr 2005). Most exits occur 

at the point of intergenerational transfer (Barr 2014) and occur most commonly in the cropping 

industry and more recently in dairy, but less so in the grazing industries, resulting in the related 

ageing of their owner-operators. One-third of people describing owner-operator farming as their 

main occupation are female. 

There is no shortage of aspirants to this form of agricultural employment. The constraint is the 

capital barriers to entry. Except for some in the dairy industry, and retirement beef farming, 

entry to this form of employment is generally via the 'genetic lottery' through inheritance. Most 

members of this group are likely to be highly socially advantaged given the value of their asset 

base. 

Due to later retirement of owner-operators, and changed education patterns in society, the new 

generation of this group can be expected to be formally well educated compared with previous 

generations. Education change has not been driven particularly by credential pressure, but by 

the need to earn an income while waiting to farm. In this regard, farmers are not much different 

from other Australians when faced with similar incentives based around credentialism 

(Seymour & Barr 2014). 

3.5.2 Skilled management employees 
The number of more highly skilled employees in agriculture has been relatively static over the 

past decade (Barr & Kancans 2020). As a result, the proportion of farmers who are salaried is 

increasing due to the decline in owner-operator numbers. This occupation is more likely to be 

chosen by men: 80% were men in 2016. As a result, the occupation of farming is masculinising 
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as the salaried share of farmer positions increases. In the 2021 census we can expect to see this 

being the main pathway for entry into the occupation of farmer. 

Turnover is high, with half of those employed as salaried farmers leaving the industry every 

5 years. This is comparable with several other sectors of the economy, suggesting that an 

agricultural training is also a pathway to employment outside agriculture in the long term (Barr 

2014; Barr & Kancans 2020). 

Job advertisements per se do not imply an increased number of positions. The stable counts of 

salaried farmers and skilled employees in part reflects unmet labour demand. At the very least, 

the agricultural sector needs to address turnover rather than expect an increase in supply of job-

ready graduates from universities and TAFEs. Maintaining staff in remote locations is likely to be 

an issue and may require similar efforts as with maintaining medical and other essential staff in 

such locations. The role of amenity and lifestyle cannot be underestimated. 

3.5.3 Craft-skilled employees 
These employees need to be distinguished from those in skilled management positions. In many 

cases (for example, shearers) they may be not farm employees but contract staff brought in for 

the task. 

3.5.4 Less skilled farm employees 
There is very limited statistical information on this category, due to employment variability and 

volatility, lack of employee documentation and dubious labour hire practices. There is a steady 

stream of media stories of unethical hiring practices and exploitation, particularly related to 

seasonal work, and this cannot be ignored in a workforce review. While it cannot be concluded 

that this is the sector norm, those complicit in unethical practices do a great disservice to the 

agricultural sector as a whole. The image of the nation as a destination for agricultural workers 

is tarnished. Some responsibility must rest with the whole supply chain: prices paid by 

oligarchical purchasers implicitly consider the capacity to get away with unethical practices. It is 

recognised that supply chain responses to eliminate unethical hiring may have impacts on shelf 

prices for some products. The regressive nature of this may need to be addressed by other 

income and welfare policies. 

Data on the job market do not show the change taking place in the skill sets required for modern 

agriculture. There is an increased awareness by farm employers that new skillsets are required. 

In the not too distant past, employees would be sent to pick up a skill set but not a qualification 

(colloquially referred to as 'just-in-time training'). While this was advantageous to the employer 

(as no pay increases were involved), it was less so to the employee, who had no qualification 

with which to seek higher remuneration or to move forward in an advanced career position. 

This impasse contributed to agriculture being seen as an unattractive career option: potential 

employees looked elsewhere, thereby creating a significant workforce shortage, which continues 

to exist. There has been an evolution of thinking in terms of the merits of qualifications. Across 

Australia there has been a consistent trend in qualification attainment in agriculture, including 

at the higher levels, particularly since about 2010 (see Section 6.2). However, it is also clear that 

production horticulture is in need of catch-up, as the numbers are very low and the trends are 

not encouraging despite the high demand for workers in the horticultural industries (Pratley 

2015). 
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3.6 Farm business changes 
Broadacre farms in particular are becoming larger and fewer (Figure 8), resulting in part from 

corporate farm increases and from family takeovers of neighbouring properties as opportunity 

arises to obtain benefits of scale. In such cases they become less reliant on family labour but 

increasingly reliant on a range of contractors and professional services. However, it does not 

mean that the labour force on farm is necessarily reduced but rather that the labour force 

requirement is different, as shown by Figure 9. The challenge is to have access to well-trained 

and affordable service providers, as these are in short supply in many rural areas. Such 

personnel are likely to be graduates of rural university campuses (Pratley & Crawley 2018). 

Figure 8 Increase in average farm size for the broadacre crop industry and in corresponding 
value of farm business 

 

Source: Kingwell at al. 2019 from ABARES data 

Figure 9 Average number of workers by occupation and farm size, 2017–18 

 

Source: Dufty et al. 2019 
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• There is a positive relationship between farm size and total factor productivity: larger 

businesses produce a more generous return on capital, outperforming equities.  

 

 

Figure 10 shows that for 2016 the top 5.3% of establishments were responsible for 32.4% of 

agricultural production whereas the bottom 22.3% of farms delivered only 2.8% of production. 

As well as outsourcing services, larger farms are better able to purchase new equipment and 

technology (Sheng and Chancellor 2018). Often these businesses benefit from their managers 

being well educated. While productivity data are for the sector as a whole, disparities exist 

between industries in respect of the top producers and the lowest contributors, as shown in 

Table 2. 

The reasons that a larger share is generated from capital are twofold: 

1) Greater efficiencies of scale occur in industries that are amenable to mechanisation 

(dairy is a clear exception here, but livestock in general is less amenable). 

2) Larger farms are either highly capital intensive on land close to labour or are located in 

areas where land values are not inflated by competition from lifestyle farmers. 

When all broadacre industries are included in the same table, some trends emerge: 

• The small farms are mostly beef and to a lesser extent horticulture (for example, many small 

wine grape businesses in old irrigation settlements); small cropping businesses make little 

sense. 

• Smaller farms are located in a different landscape to larger farms and so are unlikely to be 

swept up by the growth of larger farms. 

• Larger farms will gradually subsume middle-sized farms nearby and will continue to 

increase in efficiency and scale. The 2 sectors will continue to diverge, resulting in a 

'disappearing middle'. 

• Because of the nature of dairy farming, the middle will be represented increasingly by dairy. 
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Figure 10 Impact of farm scale on the estimated value of farm production, 2015–16 

 

Source: Prof. Jim Pratley, pers. comm., September 2020 

Table 2 Financial performance and output by farm size in broadacre, vegetable and dairy 
industries 

Broadacre farms (2016–17 to 2018–19 average) 

Size decile 
Output share 
(%) 

Average farm 
business profit ($) 

Average rate of return to all 
farm capital (%) 

Average farm equity 
ratio (%) 

Bottom 
10% 

0.7  –65,427 –4.2 94.9 

20% 1.2 –52,180 –0.9 97.6 

30% 1.9 –38,450 0.1 96.1 

40% 2.8 –36,257 1.8 94.1 

50% 4.0 –19,598 3.7 94.7 

60% 5.5 –12,227 4.1 92.9 

70% 7.5 32,695 3.2 89.7 

80% 11.1 107,018 5.9 89.4 

90% 17.7 257,352 7.8 86.8 

Top 10% 47.7 770,777 8.3 81.3 

Vegetable growing farms (2015–16 to 2017–18 average) 

Size decile 
Output share 
(%) 

Average farm 
business profit ($) 

Average rate of return to all 
farm capital (%) 

Average farm equity 
ratio (%) 

Bottom 
10% 

0.5 –95,328 –7.4 93.2 

20% 0.6 –69,417 –2.4 89.8 

30% 1.1 –39,183 –0.8 96.9 

40% 1.7 –20,591 –0.2 93.4 
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50% 2.3 –1,171 1.1 97.4 

60% 3.1 32,014 3.4 94.0 

70% 4.4 79,274 3.2 92.1 

80% 6.3 158,359 6.9 89.9 

90% 12.7 307,550 6.9 85.7 

Top 10% 67.3 1,653,799 12.1 81.6 

Dairy farms (2016–17 to 2018–19 average) 

Size decile 
Output share 
(%) 

Average farm 
business profit ($) 

Average rate of return to all 
farm capital (%) 

Average farm equity 
ratio (%) 

Bottom 
10% 

2.3 –133,305 –4.1 97.7 

20% 3.1 –93,540 1.7 93.4 

30% 4.9 3,777 1.8 90.5 

40% 5.9 17,151 3.1 75.1 

50% 7.6 41,849 1.5 83.6 

60% 7.5 103,865 5.0 82.9 

70% 10.2 88,888 1.9 82.9 

80% 12.3 187,113 5.3 75.5 

90% 17.1 233,210 5.8 76.7 

Top 10% 29.1 386,611 5.0 74.6 

Source: Boult 2020 

3.7 Regional impacts 
Rising expectations of quality of employment now set a higher bar for the farm sector to match. 

Demand for a quality job drives the behaviour of many young people. A quality job has a 

reasonable level of remuneration, work satisfaction, reasonable job security and safe and 

comfortable working conditions (OECD 2014). It does not impose social isolation either. There is 

an increasing need for employer capability in human resource management (HRM). The ability 

for agriculture to attract new workers will be dependent to some extent on the working 

conditions comparable with other industries. 

The stereotypical expectation is that farm families aspire for their children to farm. However, 

many families have a very realistic view of the prospects of achieving such a goal. In cropping 

areas, the size of a viable farm has doubled every generation. For a stable farming future, a farm 

business must be able to generate enough income for a standard of living commensurate with 

urban opportunities. It must produce additional income to allow for investment to match growth 

in community standards of living and to counterbalance declining terms of trade (Wilkinson et 

al. 2012). Many farms are not large enough to achieve these objectives, and often it is the 

investment that is reduced. With this comes the inevitable recognition that the next generation 

may need to make a future off the farm. The choice these families make is often to pursue a good 

education targeting professional employment (Kingwell et al. 2019). It is no coincidence that 

some of the government schools with the highest tertiary entrance scores are in isolated 

cropping communities. 
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3.7.1 Amenity pressure 
This drives broadacre agriculture further from urban labour markets. High incomes in the urban 

centres create an amenity ring in the surrounding peri-urban area. The shape of this ring 

depends in part upon the quality of transport links, the scenic amenity and cultural factors (Barr 

2008). There is also a need for health and education services, both as employment prospects for 

farm family members and as critical components of quality of life for those families. Broadacre 

farming in this zone is hampered in its capacity to purchase land to expand, so farm businesses 

gradually shrink in financial size. This further separates farming from the larger labour markets, 

complicating recruitment with issues of accommodation and travel. 

Highly intensive agriculture can compete in these land markets, if it is allowed by statutory 

planning rules. Trends are for intensive glasshouse horticulture to relocate closer to labour 

supply in lower amenity peri-urban locations (for example, the coastal plains of Virginia, north 

of Adelaide). 

3.7.2 Structural ageing in rural communities 
The attraction of quality jobs in the metropolis drives the gradual depopulation of rural areas 

beyond weekender distance from the centres of urban employment. Young people migrate to the 

city and, despite long-held hopes, return migration is very small in these areas. The result is a 

shrinking local workforce as the town population structurally ages (Barr 2008). The 

employment remaining is mainly in health, education and retail, and mainly located in regional 

service centres. Thus, there is an ever-decreasing pool of local labour upon which the farm 

sector can draw. The farm sector shares this problem with the local football club, which must 

recruit from outside the area if it is to survive. These trends decrease the social and cultural 

amenity for (and attractiveness to) potential farm labour recruits. 

3.8 Value chain non-farm workforce 
Thus far this report has focused on the on-farm workforce. However, that workforce makes up a 

relatively small proportion of the labour component that delivers a high-quality, internationally 

competitive agriculture for the nation. While farmers produce, they do so on the back of 

research and extension outcomes as well as the pre-farm and post-farm value chain workforce 

that ensures the supply of inputs, including finance, and the path to market of either fresh 

produce or processed product to the domestic and international markets. In contrast to the on-

farm paradigm, this support component of the sector generally has been advanced in its desire 

for a qualified workforce. Most companies providing inputs have long employed graduates, as 

has the finance sector. Most resellers and distributors sought university graduates from about 

the 1990s. The dilemma created was that the supply of graduates has not kept up with the 

increasing demand. This lack of graduate supply was first mentioned in the McColl report 

(McColl et al. 1991) but the tarnished image of agriculture in the 1990s and, later, the lack of 

promotion of careers by the agricultural sector and the lack of realisation that jobs in agriculture 

also exist in metropolitan centres resulted in graduate supply declining from that time until 

2012 as shown in data since the turn of the century (Figure 11). Since 2014 the number of 

higher education completions in agriculture has increased (see Section 6.2). 
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Figure 11 Graduates in agriculture and related undergraduate courses from Australian 
universities, 2001 to 2014 

 

Note: Each year is a coloured column. 

Source: Pratley 2016 

The employment opportunities for graduates can be estimated by the pattern of advertisements 

over time. Figure 7 shows that across Australia there are more than 3,000 jobs advertised per 

year, with Figure 12 showing the split by various industries. Demand held up even during the 

severe drought conditions of 2017 to 2019. The challenge, shown in Figure 13, is that intakes are 

well below those needed to satisfy the employment market (see Section 6.2). The theoretical 

relationship of supply to demand is working in this case, as salary levels have increased 

substantially over the last decade and are very competitive with most other avenues of 

employment. The question remains as to how best to promote these opportunities to students 

and encourage them to take up employment in the agricultural sector. 
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Figure 12 Range of employment available for agriculture graduates across Australia, 2015 
to 2019 

 

Note: 'Production …' is production management. 

Source: Prof. Jim Pratley, pers. comm., September 2020 

Figure 13 Intakes into Australian university agriculture and related courses, 2012 to 2018 

 

Source: ACDA unpublished 
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One of the barriers for students is their perception that a career in agriculture means being a 

farmer. This was shown in a recent survey undertaken for the Primary Industries Education 

Foundation Australia (PIEFA) when more than 1,000 school students of various ages were asked 

what jobs existed in agriculture. The resulting word cloud (Figure 14) clearly showed the 

common response to be farming. A study of more than 1,000 graduates of university agriculture 

over a 10-year period (Pratley & Crawley 2018) showed how misleading that perception is, 

since only about 10% of graduates go back farming and some 37% of the graduate positions 

taken were in metropolitan Australia (Figure 15). This clearly indicates that career promotional 

efforts need to address the misperceptions if we are to bridge the need/supply gap in 

agriculture graduates for non-farm employment. 

Figure 14 Word cloud association regarding jobs in agriculture from >1,000 school students 
across Australia 

 

Source: PIEFA 2020 
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Figure 15 Location of employment of >1,000 graduates in agriculture from Australian 
universities 

 

Source: Pratley and Crawley 2018 

The question of equity in the workforce is worthy of consideration. Gender imbalance and 

Aboriginal and Torres Strait Islander contributions in particular warrant evaluation. It has 

previously been mentioned that agriculture evolved as a largely masculine industry, with female 

students being unable to enter agricultural courses at various levels until the 1970s. Today only 

Farrer Memorial Agricultural High School in Tamworth remains for boys only. At post-secondary 

level, agricultural colleges have been integrated into the university system. Only Tocal College 

and Longerenong College remain of the vocational education and training (VET) colleges. 

Evaluation of gender in university courses in agriculture reveals that in 2003 women for the first 

time outnumbered men, and that relationship has continued since (Figure 16). The proportions 

for agriculture are very similar to the overall proportions of students in universities and far 

superior to architecture, engineering and information technology (Figure 17). 
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Figure 16 Annual enrolments of all students by gender in Australian universities, 1949 to 
2012 

 

Source: Pratley 2017 

Figure 17 Proportion of women in agriculture compared to other university courses in 
Australian universities, 2016 

 

Source: Australian University Rankings 2017 

In the comparisons undertaken regarding graduate destinations (Pratley & Crawley 2018), there 

were no major differences in where male and female graduates were first employed – a slight 

increase in rural employment for women over men (Figure 18) – or in starting salaries. Scrutiny 

of the types of jobs also failed to identify major bias towards a particular gender. There were 
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more women in the livestock areas and more men in farming, machinery and finance. However, 

both genders were well represented in nearly all categories (Figure 19). 

Figure 18 Employment destinations for Australian university agriculture graduates, 
by gender 

 

Source: Pratley and Crawley 2018 

Figure 19 Employment across agricultural areas, by gender 

 

Source: Pratley and Crawley 2018 

Across the various agricultural industries (Figure 20) the proportion of women varied from 

around 40% to 20% of the workforce in 2016. Women made up 28% of all managers in the 

agriculture industry in 2016, with about half the women in agriculture working as managers. 

Binks et al. (2018) report that women are increasingly achieving qualifications, including in 

agriculture, agricultural science, animal husbandry and wool science. In 2011 there were 22,310 

women with a tertiary qualification in agriculture, increasing to 27,384 by 2016, an increase of 

23% over 5 years. This compares with an increase of only 8% for men holding tertiary 

qualifications in agriculture over the same period. 
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Figure 20 Gender representation in agriculture and sub-industries, 2016 

 

Source: Binks et al. 2018 

The issue to be addressed though, as with some other industries, is the flexibility of work 

conditions. It is evident that while starting salaries are anecdotally similar between male and 

female, the discrepancy widens as families are established. Creating conditions that allow career 

progression during these challenging periods of life would facilitate a greater proportion of 

women to assume senior positions in the sector. The importance of equity at every level needs to 

be stressed, as agriculture needs all available talent and the diversity that comes with it. 

The option of working remotely through internet technology, as demonstrated during the 

COVID-19 pandemic, is a critical part of that scenario. It is important to note that currently we 

have the first female president of the National Farmers' Federation and she is participating in 

forums and spreading the word where no man would have been invited. There are many 

examples of women in senior roles in the public service as well. 

The increasing feminisation of the graduate cohorts and the availability of jobs in major 

population centres may make it harder for farm businesses in more isolated areas to attract such 

potential employees. 

Another area of negligence that remains is the potential for Aboriginal and Torres Strait Islander 

peoples in agriculture. Binks et al. (2018) indicated that only 1% (3,278) of the agricultural 

workforce self-identified as Aboriginal or Torres Strait Islander. Only 2% of those had a 

university degree (relative to >30% for the general population), although 29% had a VET 

qualification. A study by Pratley (2019) showed that Australian universities as a whole were not 

attracting Aboriginal and Torres Strait Islander students and were graduating barely 5 per year 

nationally (Figure 21). It would seem to be a priority in any agricultural workforce strategy to 

1367

1367



engage with the Aboriginal and Torres Strait Islander communities and provide them with the 

educational opportunities enjoyed by their non-Aboriginal and Torres Strait Islander 

counterparts. This is perhaps an imperative given that Aboriginal and Torres Strait Islander 

peoples now control and manage around 40% of the national landscape. 

Figure 21 Aboriginal and Torres Strait Islander intakes, enrolments and completions in 
university agriculture, 2001 to 2016 

 

Source: Pratley 2019 

3.9 Moving forward by research 
Risks will be managed by a well-educated and trained farm workforce but are unlikely to be 

sustained and progressed without ongoing research, development and extension (RD&E). There 

can be no doubt that, to date, Australian agriculture has been well supported by its RD&E. This is 

exemplified by the evolution of wheat production in Australia (Figure 22). Here stepwise 

increases in wheat yield can be attributed to innovations over a long period of time. It 

emphasises the point that R&D is an ongoing process by which industries can remain profitable 

and still compete in the international marketplace. The research does, however, need to be 

supported by an active process of implementation – in the past supported by a professional 

public extension workforce. 
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Figure 22 Growth in Australian wheat yields through technology-driven changes 

 

Source: Modified from Pratley & Kirkegaard 2019 

Agricultural R&D in Australia has undergone its own transformation. Such research traditionally 

has been undertaken by state departments of primary industries (under various names over 

time depending on the party in power and the minister of the day), the CSIRO and various 

universities. Comparison of R&D output (research papers) shows that agricultural research in 

Australia is falling behind other research areas, as indicated in Figure 23. Whereas most other 

disciplines are showing increasing shares of the global publication output, agriculture, in stark 

contrast, has declined by nearly half, from a 6% share in the mid-1990s to just above 3%, despite 

an increase in absolute publication numbers. 
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Figure 23 Australia's share of global research papers in various disciplines, 1996 to 2019 

 

Source: Prof. Jim Pratley, pers. comm., September 2020 

State and territory governments, together with CSIRO, have historically been the major public 

performers of rural R&D. Figure 24 shows both the decline in investment by state agencies in 

nominal dollars for the period 1995 to 2012 and in real dollars, where the decline is around 60% 

over that period. Other data by ABARES show that the value of rural R&D performed by the state 

and territory governments declined from $535 million in 2006–07 to $393 million in 2014–15, a 

drop in real terms of 37% for this recent period. This reflects the funding challenges of state and 

territory governments in recent times, and we can expect the decline to continue. 

Figure 24 State agency agricultural R&D investment 
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 Source: Keogh 2013 

Even more concerning is the increasing discrepancy in government investment in agricultural 

research. Figure 25 shows the almost static investment for agricultural research over an 

extended period compared with a doubling of investment for research overall over 2 decades. 

During that period agriculture declined from over 3% of the investment to about 1.9%. This 

raises the question of why the food system and an industry sector so important to export 

earnings, health and standard of living continue to lose ground relative to the rest of the 

economy. There are clear implications for the research workforce, as explored later. 

Figure 25 Government investment in agricultural research relative to overall research 
investment, 1992–93 to 2012–13 

 

Source: ABS 2014 

Research outputs show that universities now contribute more than 70% of research papers in 

agriculture (Figure 26). Thus much of the research is being done by research students in the 

universities or by researchers who are commonly funded only on short-term contracts through 

funds generated by, for example, the research and development corporations (RDCs). 
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Figure 26 Output of papers in agriculture by public research providers, 1996 to 2015 

 

Source: Prof. Jim Pratley, pers comm., September 2020 

The scientist pipeline thus becomes an important agricultural workforce consideration. The 

National Committee for Agriculture, Fisheries and Food (2017) identifies that as postgraduate 

scholars are important contributors to the university research effort, research training pathways 

need to be enticing to the 'best and brightest'. Unfortunately this is not the case and higher 

degree conditions are uncompetitive with the high salaries and working conditions of 

commercial industry. Explanation is warranted. 

As explained by NCAFF (2017), eligibility for entry to postgraduate research study requires a 4-

year degree at Honours level (First Class or Upper Second Class). An agricultural science student 

will have accumulated a Higher Education Contribution Scheme Debt of around $30,000. That 

debt becomes progressively payable through the taxation system at a salary of around $45,000 

and continues to accumulate interest based on CPI adjustment for the duration of the debt, 

including time as a postgraduate scholar. The standard scholarship for a research student is 

currently around $28,000 tax-free, which approximates to the poverty line in Australia. The tax-

free status is of little use in modern times, as the minimum tax threshold is just over $18,000. 

Relativities over time with minimum wage rates continue to deteriorate. There are no 

increments and no superannuation entitlements. Scope exists under taxation laws for funders to 

top up the stipend by 75% but even that improvement falls far short of comparability with 

industry salaries and conditions. All universities in most disciplines now find difficulty in 

attracting high-quality domestic applicants for postgraduate study and this is particularly acute 

in agricultural science. 

Figure 27 shows the data for PhD scholars in agriculture from domestic and international 

sources. The graphs show that domestic scholar intakes increased until 2011 but there has been 

a significant decline since then. Over the course of this evaluation period, international students 

have assumed greater importance, increasing from 30% of the cohort in 2001 to 60% in 2014 

(Figure 28). There have been consistently around 80 domestic scholars graduating per year, 
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whereas international graduates have increased from under 40 to around 140 in the same 

period. Data are not available to indicate what proportion of international graduates remain in 

Australia but there are several each year. The impact of COVID-19 is likely to be substantial and 

the R&D effort is likely to be greatly compromised. 

Figure 27 Intake numbers of domestic and international PhD students in agriculture, 2001 
to 2014 

 

Source: Prof. Jim Pratley, pers. comm., September 2020 
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Figure 28 Intake proportions of domestic and international PhD scholars in agriculture, 
2001 to 2004 

 

 

Source: Prof. Jim Pratley, pers. comm., September 2020 

When completions are compared with their respective intakes to estimate attrition (Figure 29), 

differences exist between international student and domestic student cohorts in completion 

rates. A close correlation exists between intakes and completion rates in international student 

cohorts, whereas Australian completion rates are roughly two-thirds of intakes in most years. 

This likely reflects the attractiveness of the job market in agriculture and the uncompetitive 

nature of postgraduate conditions and prospects. 
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Figure 29 Completions of PhD degrees in agriculture by domestic and international 
students, 2001 to 2014 

 

Source: Prof. Jim Pratley, pers. comm., September 2020 

At the end of their research training, graduates expect reasonable prospects of a research 

scientist appointment. This is not the case currently, as state agencies in particular contract their 

R&D effort. Both CSIRO and state agencies are dependent on external funding for research, and 

most of that comes in 3-year funding cycles. New graduates therefore are on short-term funding 

arrangements where they exist. This 3-year cycle is highly inefficient, due to start-up and wind-

down components; is demoralising for the postdoctoral scholars; and eventually is wasteful of 

expertise, as significant numbers leave the industry. Together the conditions for training and 

then for postdoctoral employment provide a highly unattractive option for the keen minds that 

we would want to entice into research careers. 

3.10 Moving forward with extension 
Extension in Australian agriculture has had a long history from the 1880s. It has evolved with 

agriculture, and theories have gone in and out of favour over time. Nevertheless, extension has 

had a major influence in adoption of research outcomes and in the implementation of the 'public 

good' (for example, environmental imperatives) aspects of landscape management. The 

developments have been summarised by Boon (Table 3). 

Table 3 Summary of chronology of developments in extension, 1880s to 1990s 

Period Agricultural extension issues 

1880s Extension movement concerned with macro-consequences 

TOT (transfer of technology) model 

Agricultural colleges 

Early 1900s World Wars I and II 

Returned services farm allocations 
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Period Agricultural extension issues 

1950s Social and economic concerns, attitudinal change of 
producers 

Increase in extension grants, capital intensive agriculture, 
agricultural research institutes 

1960s Micro-level methods focusing on early adopters 

Beginning of Green Revolution 

Diffusion of innovations 

Scientific solutions to production barriers 

1970s Integrated rural development projects 

Equity concerns for resource-poor 

Soft systems approaches 

Farming systems approaches 

Beginning of recognition of producer knowledge 

1980s Increased participation 

Producer knowledge more recognised 

More participatory and systems models 

Knowledge and information systems 

Equity issues in industrialised countries 

Social sciences debate 

Self-reliance and sustainability appear 

1990s Closing the gap between developed and industrialised world 

Systems movement 

Agricultural sustainability 

Recognition of knowledge systems 

Community-based programs 

Social capital and empowerment appear 

Decade of Landcare 

Source: Boon 2009 

Traditionally advisory services have been the domain of, and funded by, the state agencies. The 

particular characteristic of that provision was the intensive training of advisory officers, usually 

graduates of the agricultural colleges, in all matters relating to that profession. From the 1990s, 

however, these services were progressively wound back to varying extents in each state (Figure 

30). Governments argued that such advice would be taken up by the private sector on a fee-for-

service basis; that has happened and is reasonably successful (but variable between industries – 

see Figure 31). There are 2 main deficiencies that arise: 

• There is no longer the intensive training in extension that used to occur. 

• Advice nowadays is largely related to private good, with public-good issues largely 

overlooked. 

This raises questions regarding, for example, the innovation of conservation agriculture and 

whether it could have been achieved without the state agencies being involved. Agriculture may 

well be different today if it had been left solely to the private-good agenda. However, it is 

unlikely that governments will get back into this space and so that gap is left open. In some areas 

of Australia, strong Landcare organisations play a role in facilitating extension activities for 

public good. 
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Figure 30 Agricultural extension investment by Australian state governments, 1995 to 2012 

 

Source: Keogh 2013 

Figure 31 Increase in adviser costs for crop farms relative to all farms, 1990 to 2012 

 

Source: Keogh and Julian 2014 

It is noted that there is a lag between research and broad-scale adoption in agriculture – 

commonly 10 to 20 years. It took about 30 years for 80%+ adoption of conservation agriculture 

in Australia and we lead the world in that development. The low level of productivity growth in 

the last decade reflects the reduction in RD&E investment 2 to 3 decades previously, and that 
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looks likely to continue unless there is intervention. Adoption of research requires persistent 

effort by champions of the technology, often closely linked to researchers, to demonstrate 

benefits against years of entrenched experience. Delays in the adoption of new practices 

represent a substantial lost opportunity cost to the efficiency and competitiveness of our 

agriculture. 

With the demise of much of the public extension system in Australia, the diversity in information 

and advisory sources for farmers (Figure 32, Nettle et al. 2018) and the incomplete extension 

delivery of the private providers, there is a strong argument for ensuring the agricultural 

universities are involved in, and contribute to, the implementation phase of the process. This, 

however, should not be in isolation but rather through the development of strong public/private 

partnerships (Paschen et al. 2018). 

Figure 32 Australian farmers' sources of information, advice and support, 2018 

 

Source: Nettle et al. 2018 

This is an important workforce issue going forward, as there will be a substantial need for 

advisory services for a range of new issues such as digital disruptions, the handling of big data, 

the management of information and social media, and the modern public-good imperatives of 

water, soils, biodiversity, biosecurity and other environmental imperatives. In addition, due to 

the interconnection between these issues and the increased need to manage the workforce 

effectively as a key part of business flexibility and productivity (Nettle et al. 2018), there is 

increasing demand for advisory services to support improved human resource management on 

farms (Nettle 2015; Dockès et al. 2019). 

3.11 The future AgriFood workforce 
What, then, are the prospects for those entering the AgriFood sector? In many cases it will be 

like other sectors as the digital age consolidates. Innovation and Science Australia (2017) 

identified 5 urgent imperatives that need to be addressed in any innovation system. These affect 

employment prospects. They are: 
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• Education: the importance of professional development for teachers, targeted interventions 

to improve below-average learning levels, and ensuring the VET system responds to 

changing skill needs 

• Industry: the problem of disconnect between the production and consumption processes, 

capabilities in technical and technological areas; and internet limitations for data capture 

and utilisation 

• Government: regulation inadequacies and hindrances; appropriate infrastructure 

facilitation; and stability in ongoing, or otherwise, government involvement in research and 

extension (it needs to be either permanently in or permanently out) 

• Research and development: the lack of attractive and competitive conditions to entice 

highly skilled graduates into research training; and then provision of appropriate research 

career structures 

• Culture and ambition: the AgriFood sector needs to have an overall strategy for workforce – 

one imbued with inclusiveness, one that appropriately values and rewards employee inputs 

appropriately, and one that provides conditions of employment commensurate with 21st 

century expectations and is competitive with other sectors. Employees matter – otherwise 

they will not be there, as recent sector experience has shown. 

Ernst and Young (2019) reported that Australian agriculture faces unprecedented challenges. 

These will have impacts on the workforce of the future. Some are playing out currently. These 

challenges include changing global markets; increasing international competition; technological 

disruption; transformation of industry structures; climate variability and change; water scarcity; 

and increasing threats from pests and diseases. Farming will thus be very different. 

Agriculturalists have always been integrators (see NCAFF 2017). This will not change but will 

become more intense and complicated as the range of disciplines to integrate continues to 

expand. It means that expertise will need to be sought from outside the business from time to 

time. It also means that people trained in agriculture will be even more marketable to other 

sectors of the economy (emphasising the importance of the culture and ambition component). 

Whereas sentiment was a strong part of agriculture in the past, there will be no sentiment going 

forward unless the sector plays a significant part in constructing it. 
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4 International approaches to 
addressing AgriFood workforce 
challenges 

Australia is a developed economy with a strong export-oriented AgriFood sector. More than two-

thirds of agricultural production is exported. More than 90% of the fresh food consumed 

domestically is locally grown. Agriculture thus must comply with the requirements of both the 

local market and markets internationally, and these demands can vary widely and quickly. 

Australia's agricultural competitiveness needs to be attuned both to developed competitors like 

ourselves (for example, the US, Canada, New Zealand, the Netherlands) and to developing 

nations (for example, Argentina and Brazil). 

The workforce issues differ, but a clear principle exists in that as the national economy develops, 

the proportion of the national workforce involved in agriculture will decline. Figure 33 shows 

this relationship whereby the agricultural proportion of the total workforce across the globe 

declined from around 44% in 1991 to around 26% in 2020. This reflects an average that varies 

widely depending on the extent to which the economy of the country has developed (see Table 

4). 

Figure 33 Employment in world agriculture (% of total employment), 1991 to 2020 

 

Source: ILO 2020 
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Table 4 Agriculture as a proportion of the total workforce in selected countries, 2020 

Country 
Agriculture (% of total 
workforce) 

Country 
Agriculture (% of total 
workforce 

Argentina 0.09 Iran 18 

Canada 1 Egypt 23 

Israel 1 Philippines 23 

United Kingdom 1 China 25 

United States 1 Indonesia 28 

France 2 Fiji 36 

Netherlands 2 Pakistan 36 

Australia 3 Vietnam 36 

Japan 3 Solomon Islands 37 

South Africa 5 Bangladesh 38 

New Zealand 6 India 41 

Russia 6 Papua New Guinea 58 

Brazil 9 Nepal 65 

Chile  9 Ethiopia 66 

Mexico 12 Niger 75 

Ukraine 14 Somalia 83 

Source: World Bank 2020 

To evaluate whether there are workforce policies and practices that might benefit the Australian 

agricultural workforce, it follows that countries with similar or higher levels of economic 

development are the most likely to be particularly relevant to the Australian agenda. Figure 34 

identifies those countries with which a comparison could be made. This comparison is achieved 

by comparing the proportion of the workforce in agriculture relative to gross domestic product 

(GDP) per capita (income). Australia ($45,000) is near the top of the income category, which also 

categorises countries such as New Zealand ($36,000), the United States ($54,000), Canada 

($44,000), France ($39,000) and the Netherlands ($49,000). Agricultural employers in these 

countries operate in a high labour cost environment where there are strong incentives to invest 

in capital, such as mechanisation and robotics, to reduce labour costs. 
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Figure 34 Gross domestic product per capita relative to percentage of total workforce 
employed in agriculture, 2017 

 

Note: Adjusted for differences in purchasing power, in 2011 US dollars. 

Source: Gapminder 2020 

4.1 Increased production despite falls in agricultural 
employment 

A consistent theme across developed countries has been the substantial decline in the 

agriculture workforce over time. AgriFood industries in all developed countries have difficulties 

in meeting their workforce needs. This is caused by a common set of social and demographic 

trends associated with long-term economic development, including a shift in the workforce 

towards higher paying, less physically demanding jobs in services and other industries, higher 

costs of living and rural-to-urban migration (Taylor & Charlton 2018; Zahniser et al. 2018; note: 

it is unclear what effect the COVID-19 pandemic might have on the long-term pattern of 

economic development and its related trends). 

Figure 35 shows the gross value of production in agriculture from 1991 to 2017 relative to the 

change in agricultural workforce over the same period. 
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Figure 35 Index of value of production and agricultural employment, selected countries, 
1991 to 2017 

Note: Indexed with 1991=100. Includes forestry and fisheries. 

Source: FAO 2020a & FAO 2020b 

Despite the falling numbers in the agricultural workforce, agricultural gross value of production 

(GVP), in nominal terms, across these countries has risen and production levels have been 

maintained. This is due to a number of factors including commodity price rises and increases in 

labour productivity, due in large part to innovation and capital investment. These countries have 

a long-term agricultural workforce, including unpaid family labour, but are increasingly 
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dependent on a seasonal workforce involving migrant labour. A plentiful supply of low-cost 

employees seems a deterrent to investment in technology; when this supply is unavailable, the 

threat of higher wages for the workforce usually results in investment in machinery, robotics 

and artificial intelligence or, alternatively, ceased production of crops that have not been 

mechanised. 

4.2 The long-term workforce 
Other comparable countries have responded strategically to the long-term challenges in 

attracting and developing the AgriFood workforce. 

4.2.1 United States 
Agricultural industry background 
The United States is the world's third largest producer of agricultural products. Over 5 years to 

2016, gross value of US agricultural production averaged $458 billion (Howden & Zammit 2019). 

Primary agriculture accounts for only 0.9% of GDP and 1.6% of employment, although AgriFood 

exports account for over 10% of total exports. Key industries include grains (maize and wheat), 

oilseeds (soybeans), cotton, cattle, dairy, poultry, fruits and vegetables (OECD 2020). The US is a 

net exporter of AgriFood products and the world's largest agricultural exporter. Canada, Mexico 

and the European Union were the largest markets for US agricultural exports in 2018 and were 

also the largest suppliers of US AgriFood imports. 

Agricultural workforce strategies or programs 
The USDA National Institute for Food and Agriculture (NIFA) has an education and workforce 

development program with 3 goals: 

• workforce development through grants for scholarships and fellowships; preparing 

students and researchers for a variety of careers in the STEM agricultural pipeline 

• enhancing the research, teaching, and extension capacity at minority-serving institutions; 

facilitating access to higher education and supporting research, teaching and extension 

activities at minority-serving institutions outside the land-grant university system 

• fostering learning and engagement in the food and agricultural sciences through programs 

and opportunities at secondary and post-secondary institutions. 

These programs fund projects that develop curriculum and instructional materials and support 

teacher training to strengthen students' critical thinking, communication, and leadership skills. 

NIFA offers professional development opportunities to secondary school teachers to incorporate 

agricultural STEM education into their classrooms (USDA 2020a). 

4.2.2 Netherlands 
Agricultural industry background 
The Netherlands is among the world's leading AgriFood producers and exporters. This 

performance is based on natural and geographical conditions favouring diverse agricultural 

activities, resilient primary production structure of family enterprises, a well-educated labour 

force, integration of AgriFood product value chains and a strong international orientation (OECD 

2015). The industry has developed in the context of scarce land resources, high welfare 

standards and high wage rates, under the gaze of a critical population in one of the most densely 

populated countries. Notwithstanding its obvious small size and relatively high population 
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density making it easier to travel for work and access potential workers, the Netherlands also 

experiences issues attracting workers to agriculture. 

Agricultural workforce strategies or programs 
Despite the strong global standing of its AgriFood industries, the Netherlands has faced 

challenges in attracting sufficient numbers of skilled workers to meet the sector's needs (OECD 

2015). In 2015 the sector projected a shortage of 1,600 technically qualified workers per year to 

2022 (Taskforce Human Capital Agenda Food & Feed 2015). To respond, and to retain the 

Netherland's international competitiveness, the government, business and education sectors 

('the golden triangle') came together to develop a Strategy for Green Education 2016–2025, 

covering the agriculture, nature and food sectors (collectively the 'green sector'). The objective 

behind the tripartite Human Capital Agenda has been to increase involvement and responsibility 

of food and feed businesses in education and skills development and in attracting students, to 

ensure an adequate supply of qualified employees (OECD 2015). The strategy comprises 5 goals 

and 3 related actions: 

• Increase the capability of the green education sector to meet labour market needs 

• Increase the speed of renewal of education and training materials and strengthen the 

contribution of innovation in green businesses 

• Increase the responsiveness of the education system to labour market requirements 

• Increase the impact of the education system across its full continuum, focusing on 3 areas: 

– Strengthen the international orientation of the green knowledge and education 

system 

– Strengthen and renew education and linkages to other disciplines 

– Strengthen lifelong learning and innovation culture (see Box 1 for example) 

• Develop a positive image for the sector as being a relevant, innovative and attractive sector 

in which to study and work. 

Box 1 Netherlands Centres for Innovative Craftsmanship 

The Netherlands has 8 regionally based clusters – Centres for Innovative Craftsmanship – bringing 

together education providers and the business sector to support vocational education and training in the 

food and feed sectors of dairy products, meat, bread and pastry products, cake and sweets, spices and 

other ingredients, fruit and vegetables, pet and animal feed, and drinks. These centres improve connection 

between the education and business sectors and ensure sufficient critical mass to organise education 

efficiently. 

Within these clusters, education institutions and companies jointly determine the content of education 

programs for vocational training, including: 

• Which technologies are considered, and in what level of detail? 

• Which subjects are taught by teachers and which by representatives of industry/companies? 

• What work experience do students and teachers do with companies in the region? 

The centres provide state-of-the-art industry knowledge, their strength coming from joint ownership 

between educators and companies. 

The regional clusters lead to: 
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• a base infrastructure for a continuing educational pathway between vocational and technical 

education 

• a more direct transition for students from vocational training to employment in companies 

• lower costs of retraining for people who are employed in industry 

• opportunities for broadening and deepening vocational education. 

Source: Taskforce Human Capital Agenda Food & Feed 2015 

4.2.3 United Kingdom 
Agricultural industry background 
Agriculture makes a small contribution to the total UK economy, at less than 1%; its share of 

employment is 1.45% or 476,000 people. Gross output was £27.3 billion in 2019, with 

agriculture contributing £10.4 billion to the GDP. Field crops, dairy, beef and sheep meat are key 

primary agriculture industries. The value of food, feed and drink exports was £23.6 billion. The 

UK AgriFood sector accounted for a total estimated gross value added (GVA) of £120 billion or 

6.3% of national GVA, employing just under 4 million people (DEFRA 2020). 

Agricultural workforce strategies or programs 
The Agriculture and Horticulture Development Board, a statutory levy funded board, 

commissioned the development of the AgriFood Industry Workforce Skills and Development 

Strategy (Swadling 2018). The strategy was developed in the context of: 

• UK agricultural productivity lagging behind other countries; a lack of skills identified as a 

key factor 

• poor uptake of continuing professional development; fewer than 35% of farmers with 

formal management training 

• a mismatch between available training and industry needs 

• an industry culture that does not value formal training 

• the implications of Brexit for workforce availability. 

The strategy's recommendations included: 

• the development of a new, independent Institute for the Agriculture and Horticulture 

Industry to formalise collaboration across a fragmented range of bodies. It would drive 

transformational change including positive attitudes towards personal development 

• valuing training and skills as an investment, not a cost 

• improving the sector's professional profile to new recruits 

• inspiring employees and employers towards lifelong learning. 

The initiative is currently being progressed by industry stakeholders, government and the 

education sector (AHDB 2020). 

4.2.4 New Zealand 
Agricultural industry background 
New Zealand's agricultural sector is highly export oriented. Agriculture has comparatively high 

importance to the economy, accounting for 7% of GDP and 6% of employment but nearly two-
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thirds of New Zealand's total exports. Grass-fed livestock products represent the backbone of 

the agricultural sector. New Zealand is the world's largest exporter of sheep meat, and among 

the largest exporters of dairy products (OECD 2020). Much of the agricultural sector's 

employment is generated indirectly through its domestic dairy processing sector (Greenville et 

al. 2019). Beef, fruit and horticultural products also contribute significantly to the country's 

agriculture and food exports (OECD 2020). 

Agricultural workforce strategies or programs 
New Zealand's agricultural industries and government collaborated to develop the Food and 

Fibre Skills Action Plan 2019–2022. The plan was developed to help the sector address 

challenges in meeting its workforce needs arising from: 

• an ageing workforce 

• projected employment growth of around 50,000 between 2012 and 2025 

• growth in the skills needs of the industry 

• a 30% fall in the number of students studying agriculture and horticulture between 2013 

and 2018 

• competition in the labour market from other regional industries 

• changing attitudes to work among young people. 

The plan contains 4 areas of activity: 

• Knowledge – generating accurate information on skills and labour needs 

• Attraction – changing perceptions to attract people with the right skills into food and fibre 

careers to support a high-quality, adaptable and innovative workforce 

• Education – celebrating the food and fibre sectors with students, teachers and New Zealand 

• Employment – creating workplace conditions to attract and retain talented employees. 

Early in its implementation, the plan is led by a group of industry, employee and employer 

representatives, Māori leadership bodies and government agencies (Primary Industries Skills 

Leaders Working Group 2019). 

In addition, the NZ Government developed the Fit for a Better World plan in response to the 

COVID-19 pandemic (see Box 2). 
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Box 2 New Zealand's 'Fit for a Better World' 

To stimulate economic recovery from the COVID-19 pandemic, the NZ Government developed Fit for a 

Better World to accelerate economic growth of the primary sector over the next decade. The plan has 3 

headline targets: 

• Productivity: add $44 billion in export earnings over the next decade through creating value and 

building off New Zealand's core sectors 

• Sustainability: contribute to New Zealand's journey to a low-emissions economy, by reducing biogenic 

methane to 24% to 47% below 2017 levels by 2050, including to 10% below 2017 levels by 2030, and 

by restoring New Zealand's freshwater health within a generation 

• Inclusiveness: employ 10% more Kiwis from all walks of life in the primary sector by 2030 and 10,000 

more New Zealanders in the primary sector workforce over the next 4 years. 

It proposes action in 4 areas: 

New Zealanders in jobs 

This is aimed at increasing the visibility of employment opportunities and the attractiveness of career 

pathways in the primary sector, including in support industries such as farm advisory services. 

Safe and healthy food 

This is about building supply chain capacity to enable the redistribution of products to struggling 

communities and to improve capability to proactively detect, and respond to, food safety issues and work 

more with consumers to enable them to make good decisions about food. 

Connect rural New Zealanders 

This brings together isolated or unsupported businesses with funding to support innovation, best practice 

and wellbeing. Investment in improved digital infrastructure will enable rural businesses to 'work 

smarter' and be more productive and sustainable. 

Thriving rural communities 

Government has spent $20.2 million to help rural and fisher communities recover from COVID-19 and 

ensure rural communities are places people want to live, through support of community hubs and social 

support networks such as rural support trusts and attractive employment opportunities. This will 

improve living standards and ensure rural communities remain vibrant, resilient and sustainable. 

Source: NZMPI 2020 

4.2.5 Canada 
Agricultural industry background 
Primary agriculture accounts for 1.8% of GDP in Canada. Canada is a large net exporter of 

AgriFood products, accounting for about 11% of total exports. More than half of Canada's 

AgriFood exports are destined for the US. Most of Canada's AgriFood exports are either primary 

products for processing (37% in 2018), forming part of another country's production system, or 

processed products for consumption (36% in 2018). Over half of Canada's AgriFood imports are 

processed products for consumption (OECD 2020). 

Agricultural workforce strategies or programs 
Labour shortage has been a recurrent issue in Canadian agriculture. The Canadian Agricultural 

Human Resource Council (CAHRC) was created in 2006 to provide solutions to agriculture's 
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human resource issues. Although initially funded by government, it subsequently transitioned to 

be industry funded. CAHRC manages 5 key programs: 

• AgriLMI – assessing the current agricultural labour market, projecting future supply and 

demand for agricultural workers and recommending potential solutions to the sector's 

labour issues 

• Emerging AgriWorkforce Issues – addressing emerging workforce issues and leading the 

implementation of the Agriculture and AgriFood Workforce Action Plan 

• AgriJobs – working with industry stakeholders to clarify the work conducted in modern 

agriculture 

• AgriSkills – providing practical, targeted training options for agricultural employers, 

employees, associations and educations 

• AgriDiversity – supporting diversity improvements. 

In 2019 the Canadian government funded CAHRC to lead the International Phase of the Quality 

AgriWorkforce Management Program, designed to clarify best practices for recruiting and 

retaining international workers. This involved communications and training products for 

employers. 

4.2.6 Reflections on international experiences in long-term workforce 
development 

Agricultural workforce attraction, retention and development is a challenge among all developed 

countries. Among those reviewed, common elements emerging from their response to these 

challenges include: 

• early recognition of the challenge and a planned long-term strategic response 

• close genuine working relationships between government, employers, employees and the 

education sector, sometime referred to as the 'triple helix' or 'golden triangle' 

• development and maintenance of necessary education and training institutions. 

4.3 The seasonal workforce 
A common challenge for the high-income countries is satisfying the labour requirements of 

agricultural industries with a seasonal demand for lower-skilled workers. As economies 

transition away from agriculture and towards other industries that offer better pay and other 

conditions, these industries can find themselves unattractive to the local labour market. 

Generally countries turn to temporary migration arrangements to meet the needs of their 

domestic industries for these less skilled workers. 

4.3.1 United States 
The workforce issue is nowhere more intense than in the United States, which has experienced 

an extreme decline of 73% in family farm workers in the 70 years from 1950 to the present as 

well as a decline of 52% in hired farm workers (USDA 2020b). Several factors are thought to 

contribute to this trend, including a declining interest in agriculture, inefficient labour programs 

in agriculture, and ageing farm operators. A consequence of this pattern has been the increasing 

dependence on migrant labour, as shown in Figure 4. Whereas migrants are 13% of the US 
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population and 17% of the US workforce, they comprise 73% of the agricultural workforce 

(AgAmerica 2020). 

The United States H-2A visa program provides for foreign-born workers to be brought in to 

perform seasonal work for up to 10 months. In general, such positions cannot be used year-

round. Conditions that apply to the program include: 

• efforts to recruit US workers must not have been successful 

• employers must pay a wage that is not lower than the average wage for crop and livestock 

workers in the region in the previous year 

• employers must provide housing and pay for international and domestic transport. 

The scarcity of seasonal farm labour is signified by the large increase in H-2A positions over 

time, climbing from 48,000 in 2005 to 258,000 in 2019 (Figure 36). 

Figure 36 US temporary agricultural program (H-2A) positions certified, 2005 to 2019 

 

Note: State-level data are not available for fiscal years 2005 and 2006. The states included in the chart had more than 2,000 

H-2A positions certified in 2010. 

Source: USDA 2020b 

The H-2A program's requirements to meet the local farm wage and to pay for housing and 

transport increase the temptation to employ migrant labour outside the program. A substantial 

proportion of farm workers (around half) are not legally authorised to work in the US (Figure 

37). Undocumented employment creates high risk of labour exploitation. Undocumented 

workers receive poorer remuneration, have substandard employment conditions and living 

conditions (Kandel 2008) and have a greater chance of being subject to exploitation, both 

financially and in conditions including housing, safety and sexual exploitation (Preibisch & Grez 

2010). 
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Figure 37 Legal status of US hired farm workers, 1991 to 2016 

 

Note: Values for each year are 3-year moving averages to smooth fluctuations due to small sample sizes. US born includes 

those born in Puerto Rico. 

Source: USDA 2020b 

In the United States the workforce shortage continues to intensify. Some of the contributing 

issues appear to be: 

• poor remuneration – AgAmerica (2020) indicates that wages 'continue to rise' for farm 

workers. Its data show that rates have increased by just 29% to 36% over the 30-year 

period 1990 to 2019. However, consideration of the CPI in the US over the same period 

shows an 80% increase. The H-2A program requires employers to pay the 'Adverse Effect 

Wage', set at a level deemed not to impact negatively on American farm workers. This wage 

varies from $11.71 in the southern states to a little over $15.00 in the north-west (USDA 

2020b). 

• more education – the immigrant workforce traditionally has been uneducated. AgAmerica 

(2020) reports that global literacy rates have increased from 56% in 1980 to 85% in 2014. 

Further, in 2016, 13% of immigrants 25 years and older entered the US with postgraduate 

qualifications and 17% with graduate qualifications, and so are more likely to find work in 

other trades or corporate businesses where pay and conditions are far superior. 

• decreasing supply of undocumented labour from Mexico (Zahniser et al. 2018) – a public 

reaction to migration from Latin America has resulted in increased migration restrictions 

and stronger border security. In the period 2007 to 2015, there was a 19% decrease in the 

number of undocumented immigrants in the US, suggesting economic migrants are 

increasingly judging that the potential benefits no longer outweigh the risks. 

4.3.2 European Union 
In the European Union, agriculture is a major sector for employment, at around 4% of total 

employment, although the proportion varies substantially between countries, with Germany at 
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1.4% and Romania at 23%. In all cases the trend is downwards. Schuh et al. (2019) report that in 

2011, 1.6% of migrant labour was sourced from other EU member states and 2.7% of migrant 

labour came from non-EU countries. Since that time, however, migrant labour in agriculture has 

increased significantly as more than 1.3 million in-country agriculture workers left the sector 

between 2011 and 2017. In that period the intra-EU worker proportion increased by 26% and 

extra-EU workers, largely from North Africa, Central America and South America, by 31%. 

It is also important to realise that there has been a change over time in the scale and the pattern 

of change. The nature of farm work has changed as machinery, robotics and other technologies 

have substituted manual labour, thereby increasing farm size and labour productivity, or have 

shifted the activity. This has enabled, perhaps required, more focus on the business management 

and less on the physical activity. In some cases there is a change to a more corporate style farm 

operation, with the farmer becoming an employee. The increased labour productivity has tended 

to reduce manual labour demand but increase demand for skills and specialised labour, where 

complex, unpredictable and heterogeneous environments are involved. Schuh et al. (2019) 

report that in 2016, 19% of young farmers had received full agricultural training whereas only 

2.6% of farmers above 65 years had. This helps to explain the statistic that more young farmers 

were managing the medium-sized and large farms. 

4.3.3 United Kingdom 
The United Kingdom is heavily reliant on the overseas seasonal workforce – around 70,000 to 

90,000 people, mainly from Eastern Europe. Nye (2017) reports that there is considerable 

difficulty in recruiting seasonal workers, particularly since the Brexit decision. The UK has 

introduced a sponsored seasonal worker visa for migrants for up to 6 months farm work but it 

seems that few migrant workers want to come to the UK, because of the fall in the value of the 

British pound making it an unattractive proposition to earn money. The current coronavirus 

pandemic has imposed travel restrictions that limit migrant worker participation. There is poor 

likelihood of British labourers filling the void, as there is a separation between where they live 

and the location of the work and there is a mismatch between workforce and operator 

expectations as to reasonable conditions. One option for addressing the labour shortage is to use 

contractors for farm activity – reports indicate that more than 87% of farmers exercise this 

option, although contractors now report difficulties in finding labour to employ. Another is to 

substitute capital for labour through the use of, for example, mechanical harvesting, robotics and 

artificial intelligence where such option exists, or to change enterprises to those where 

mechanisation does exist. Crops such as strawberries would not be grown. 

4.3.4 New Zealand 
New Zealand introduced a recognised seasonal employer program in horticulture and viticulture 

industries in 2007, targeted particularly to Pacific Islanders. By 2017 this had grown to 11,000. 

The scheme is facilitated by the Recognised Seasonal Employer Limited Visa. Workers must 

meet health and character requirements and provide evidence of arrangements to leave New 

Zealand at the end of their stay. Businesses must meet eligibility requirements to become 

recognised employers. The number of visas was capped at 14,400 places for 2020. A World Bank 

evaluation of the program found that it produced desirable development benefits in the home 

countries of the workers. 

Some exploitation of migrant seasonal workers exists on some farms. A University of Auckland 

Business School report describes practices such as underpayment, poor safety, illegal wage 
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deductions and unreasonable piecework rates. These practices culminated in 2016 in New 

Zealand's first human trafficking conviction (Stringer 2019). 

4.3.5 Canada 
Canada operates a temporary working visa program, the Canadian Temporary Foreign Worker 

Program, with 4 streams: the Seasonal Agricultural Worker Program; the Agricultural Stream; 

and streams for lower-skilled and higher-skilled occupations. Across all streams, around 55,000 

agricultural jobs in Canada were filled by temporary foreign workers in 2018 (Statistics Canada 

2020). Most temporary foreign workers work in the horticulture sector, with around 46,500 

jobs filled in this sector in 2018, or 84% of the total for the whole of agriculture. The 

arrangements for each stream vary but common elements include requirements that employers: 

• show that they have taken reasonable steps to recruit local workers 

• pay workers a specified prevailing wage 

• ensure working conditions provided are consistent with federal and/or provincial 

standards. 

Chronic labour shortages, however, have led farmers to rely heavily on foreign workers, who 

now account for more than 17% of the workforce (CAHRC 2019). The labour gap in 2017 was 

16,500 jobs and this is predicted to be 123,000 (or over 30%) by the end of this decade. The 

domestic labour force is expected to contract as the ageing workforce moves to retirement and 

fewer young people enter the industry. CAHRC has addressed the issue through 'creative 

solutions' including encouraging employers to: 

• provide more attractive, stable terms of employment 

• increase flexibility in work hours and working conditions 

• offer part-ownership of the business to the best employees. 

CAHRC has identified 2 key principles: 

• Increase the supply of workers by improving access to foreign workers, attracting more 

domestic workers and increasing awareness of agriculture careers. 

• Improve the skills of workers through enhanced worker knowledge and skills, aligning 

training resources with workplace needs, and improve human resource management. 

The biggest issue, however, is seasonality and its influence on the workforce needs in 

horticulture. Figure 38 shows the foreign worker demands of various industries – three-quarters 

at least in horticulture. While this industry sector has so far been successful in attracting 

seasonal labour, it remains the sector with the greatest gaps. This makes the sector highly 

vulnerable to policy changes and, as recent events have demonstrated, pandemics as well. As 

with other similar jurisdictions, there are regular cases of labour exploitation in the form of 

wage theft and poor conditions (Stringer & Michailova 2019). 
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Figure 38 Horticulture needs for foreign workers in Canada, 2017 

 

Source: CAHRC 2020 

As in other countries, there is a trend towards consolidation of farms and this increases 

productivity of individuals through more mechanisation and robotics, thereby changing demand 

for labour and reducing unpaid labour. Consistent with other similar countries, the larger farms 

are operated by younger farmers who are generally more educated. 

Looking forward in respect of seasonal demands, it might be expected that mechanisation, such 

as robotics and artificial intelligence (AI), may address the issue. To some extent that is already 

happening for some horticulture products but for others personal judgement and fine motor 

skills have not been replicated by machine. Other options include spreading the wage payments 

over a longer period through banking of overtime or providing non-salary incentives such as 

health and dental cover, transport and on-site housing. 

Employers in Canada have indicated that lack of qualified workers with appropriate skill sets is a 

barrier. This becomes more important when labour is employed on the larger farms with high-

value machinery to operate. This seems at odds with the finding that only 48% of agricultural 

employers had offered any training to workers in the previous year. Human resource 

management seems a clear deficiency (CAHRC 2020). 

4.3.6 Reflections on international experiences regarding seasonal 
workforce 

There can be no doubt that other developed economies with a significant agricultural sector are 

facing a labour shortage. A suite of strong social and economic drivers associated with the 

pattern of economic development inevitably lead the AgriFood industry to face challenges in 

attracting people to work in the industry. These have led to the industry offering comparatively 

uncompetitive employment against alternative sources. The industry has not been an employer 

of choice for new entrants as it does not always view the workforce through the eyes and 

1394

1394



aspirations of the employee. It is therefore unsurprising that there is an international agriculture 

workforce dilemma. 

Changes are afoot in respect of the structure and direction of the sector in most jurisdictions. It 

is fair to say that labour costs are a significant part of the agriculture business, but it is not 

always the cheapest that is the most economic. It follows that labour productivity is an 

important metric to profitability and this is achieved when mechanisation or other labour-

saving devices can be employed to increase the pace or accuracy of the work or to improve 

safety. In most situations such devices increase the sophistication involved, thereby requiring 

increased labour skills and better qualified staff. This is indeed happening in all areas 

investigated (see Section 5.6, AgriTech is driving new skill needs in the workforce). There will 

need to be a paradigm shift in thinking away from just filling labour gaps towards creating better 

jobs and career paths (Nettle et al 2018). 

International experience suggests that young people entering the labour market now are more 

highly educated and trained in technology and in business and that they take on management at 

an earlier age than previous generations. The younger managers are more prepared to take on 

new technology, make informed decisions and employ experts as needed. Attitudes to 

employees are likely to be different, and the employees are likely to be better educated and 

connected. Isolation from others is a thing of the past, due to social media and the internet, so 

employment issues are more readily canvassed than before. One of the big issues is the 

seasonality of production and hence of labour need, particularly in horticulture but also to some 

extent in crops. The dependence on an overseas seasonal workforce is of particular concern. On 

one hand it is understandable, as there seems to be little option. It is also cheap labour, but 

experience in the United States suggests that it is only for the short term and can be a highly 

risky scenario. Sometimes unacceptable practices are reported in the jurisdictions reviewed. In 

jurisdictions such as New Zealand and Canada, active regulation is embedded in migrant 

employment programs. 

Agricultural workforce attraction, retention and development are a challenge among all 

developed countries. Planned, collaborative, long-term strategic responses are a feature of 

national efforts in AgriFood by countries like Canada and New Zealand. 
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5 Farm gate to the end consumer: a 
demand-led, 'fork-to-farm' 
approach 

The people working in the AgriFood industry are at the heart of some of the most significant 

challenges facing the modern world. The need to generate more production, particularly value-

added production, while maintaining and regenerating the support systems that underpin the 

productive potential of the environment is already well understood. In addition, the emerging 

imperative for the industry to be part of the solution to climate change provides both additional 

challenges and opportunities. To meet these challenges and seize these opportunities the 

AgriFood workforce needs to be 'best in class'. 

The opportunities created by the growing demand for high-quality food and fibre products are 

clear. Diverse consumer tastes have opened many niche markets to innovative AgriFood 

producers and processors (Klein & Kerr 1995). Australia needs to build on this opportunity, as 

close to 50% of employment in the Australian AgriFood sector has been derived from this trade 

(Greenville et al. 2019). Australia more than most countries has been reliant on an open global 

trading environment. Before the pandemic, Australia exported around 70% of the total value of 

its agriculture, fisheries and forestry production (Jackson et al. 2020), and the freight transport 

and logistics task and its effectiveness underpins this export performance. Increased access to 

global markets is essential. 

However, social, economic and technological changes continue to bring challenges to the sector: 

1) Industry consolidation and globalisation are leading to the emergence of more complex and 

fast-moving businesses and commercial environments, with new sources of risk. 

2) Consumers in the developed world are more interested than ever in the origins of their 

AgriFood products, who has produced them and how they have been produced. 

3) Like all other sectors of the economy, the AgriFood sector is being shaped by the 

opportunities and challenges arising from new digital, robotic and engineering technology. 

The skills and capability required for the sector to be able to rise to these challenges and 

opportunities intense, particularly considering the lack of investment in Australia's AgriFood 

workforce over the last few decades. This refers to both specific technical skills and critically 

important enabling capabilities such as collaboration, critical thinking, complex problem solving 

and entrepreneurship, which are broadly applicable across all roles in a modern AgriFood 

sector. Innovation at each step of the supply chain, especially considering the pandemic, is 

essential to create a new future for the AgriFood sector – a future in which the industry strives 

towards excellence in everything that it does and can demonstrate its excellence to its customers 

around the globe. 

This section of the Strategy considers the increasing importance to the AgriFood sector and its 

workforce of: 

1) the current pandemic 
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2) sustainability 

3) changing consumer expectations and commercial requirements 

4) supply chains 

5) value-adding 

6) AgriTech. 

5.1 The current pandemic and the AgriFood workforce 
The pandemic has restricted the movement of Australian farm workers and reduced the pool of 

workers available, particularly casual and contract workers from overseas. 

According to the most recent ABS data, from 14 March 2020 (when Australia recorded its 100th 

case) to 3 October 2020, the number of payroll jobs in agriculture, fishing and forestry in 

Australia declined by 8.1% and total wages in the sector declined by 3.5% (ABS 2020). Some of 

these declines can be explained by seasonal variation in labour demand, but the impact of the 

pandemic remains significant. 

In the AgriFood sector, most casual and contract workers from overseas enter Australia on 

Working Holiday Maker (WHM) visas or via the Seasonal Worker Programme (SWP). The most 

recent Department of Home Affairs data indicates that the number of working holiday makers in 

Australia declined by 54% from 137,461 at 20 March 2020 to 63,668 at 5 October 2020 (this 

figure does not include workers currently on bridging visas). Only a small number of additional 

workers engaged under the SWP have entered the country during this time. 

5.1.1 Labour shortages in the horticultural sector 
A shortage of overseas workers, induced by the pandemic, will present a major challenge for 

horticultural farms during harvest time in summer and autumn of 2020–21. ABARES data for 

2019 shows that during peak harvest time in February, around 57% of casual and contract 

employment on fruit, grape and nut farms in that month was supplied by overseas workers. In 

comparison, for broadacre farms in October 2018 – October being typically the peak harvest 

month for grain crops – overseas workers accounted for around 4% of the casual and contract 

workforce. 

Pandemic-associated border closures and other travel restrictions have increased the cost of 

production or, at the extreme, limited production as producers weigh up the higher cost of 

production against likely returns. Farms are competing for limited labour and, provided the 

movement of agricultural workers is largely unimpeded, workers will likely shift to higher 

productivity farms that can offer the greatest incentives. 

Many submissions from the horticultural industry highlighted the challenge posed by the 

pandemic to labour availability across the production process. 

COVID-19 is negatively affecting employment opportunities for young Australians in 

rural and regional Australia, while employers are facing uncertainty which is 

affecting their ability to take on new employees. (Australian Fresh Produce Alliance) 

The impact of COVID-19 on WHMs and on the horticulture industry cannot be 

understated. There has already been approximately a 35% decline of WHMs in 
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Australia, which is likely to worsen as we get closer to Christmas and leave Australia 

with a significant shortfall of workers in early 2021. Industry is attempting to break 

that information down into regional areas to better understand the workforce needs 

of industry, as well as fully gauge the impact that COVID-19 will have on the sector. 

(AUSVEG) 

5.1.2 Labour shortages in AgriFood industries more widely 
Although the impacts of labour shortages on the horticultural industry have been and will 

remain significant, many other industries that rely on overseas and interstate workers will also 

be impacted by pandemic-induced restrictions on travel. For example, the wool industry 

typically relies on many skilled shearers from New Zealand each year and many grain farms in 

Western Australia typically rely on workers from the eastern states during harvest. Submissions 

from other industry groups also highlighted further impacts of the pandemic on the agricultural 

workforce. 

With international travel severely limited by measures taken to manage COVID-19, 

Australia's thoroughbred industry faces uncertainty around the availability of skilled 

overseas staff. (Thoroughbred Industry Careers) 

Seafood is seasonal and looking for increased workforce coming into spring and 

summer. October sees the start of the Southern Rock Lobster fishing season. 

Availability of skilled crews will be restricted by the lack of foreign and transient 

workers. (Seafood Industry Australia) 

COVID-19 will mean a significant shortfall in labour in the coming vintage. Examples 

of this shortfall include seasonal workers for harvesting; vintage preparation; 

technical workers such as winemakers, who often travel to Australia from overseas to 

complete vintage before travelling back to their own country for the European 

vintage; and technical workers and engineers required for the servicing and 

maintenance of high-value machinery. (Australian Grape and Wine Incorporated) 

5.1.3 Impact on production and profitability is uncertain 
In the horticultural industry, if labour shortages reduce harvests, then fresh produce prices will 

increase and provide increased revenue for the businesses that were able to secure labour. 

Equally, the prospect of higher prices may encourage some producers to increase wages to 

secure additional domestic labour. The overall impact on farm profitability is unclear, due to the 

unknown extent of reduced production, price changes and increased labour costs. 

Due to the effect of the pandemic in reducing the supply of seasonal workers being well known 

in advance, on-farm risk management strategies are expected to lessen the possible disruption 

to overall crop production. This has already occurred in the grain sector, with some farms 

increasing their capacity for on-farm grain storage in New South Wales. However, not all types of 

AgriFood production can be stored in this way. 

5.1.4 Implications along the supply chain 
A significant section of the AgriFood workforce exists beyond the farm gate, such as in 

contracting, professional services, processing, manufacturing, transport, freight, logistics and 

sales (see Section 5.5). The pandemic has impacted the AgriFood workforce across the whole 

supply chain, but most strongly in reducing producers' access to seasonal workers at peak times 
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such as harvest. In the meat processing sector there have been virus outbreaks at several 

facilities, and increased regulations that have reduced processing capacity and added costs, or in 

some cases caused shutdowns. 

Broader impacts such as restricted movement of skilled and unskilled workers and fewer 

workers being available to fill specific roles have led to inefficiencies and increased costs in the 

wider agricultural sector. The supply of international seasonal workers has been disrupted as 

working holiday makers in Australia have returned home and Australia's borders have closed. 

Further, restrictions on the movement of many workers between states and territories resulting 

from domestic border closures have implications for the sector. As the AgriFood producers now 

try to recruit Australians to agricultural work, the pandemic has further accentuated a trend 

towards requiring a step-change in workforce health and safety standards and integrity 

throughout the supply chain. 

Freight and transport 
Along with restrictions on the movement of people, the pandemic has also restricted the 

movement of some AgriFood products. Due to the struggles of the aviation industry globally, 

Australia's highly perishable high-value agricultural and fisheries products have been mostly 

unable to leave Australia without government intervention. The Australian Government's 

International Freight Assistance Mechanism (IFAM) was introduced as an immediate response 

to the pandemic, and this measure of around $670 million (to end in June 2021) has enabled 

some planes to fly but only under highly specific circumstances. Until the pandemic, Australia's 

highly perishable high-value AgriFood producers depended on passenger airline services for 

transporting their exports in the belly of passenger planes. Pre-pandemic, Australians were the 

third most travelled people in the world. The same planes brought to Australia international 

backpackers and other itinerant workers who were relied upon to pick and pack the harvest. 

IATA – the International Air Transport Association, representing the world's airlines – forecasts 

that the effects of the pandemic will mean the global aviation industry will not fully recover until 

2024. Other forecasts expect that prices for Australian export freight will not return to the pre-

pandemic discounted cost structure. Around 1% of Australia's AgriFood export trade by volume 

and 18% by value has relied on discounted airfreight rates to reach overseas markets. 

The maritime industry also continues to be impacted by the pandemic. Port cities carefully 

monitor international vessel crews for the virus and many ports and markets across the world 

are closed, affecting crew changes. However, movement of imports and exports has largely 

recovered from the initial effects of the pandemic on the movement of cargo. To a large extent 

Australia's 'tyranny of distance' and the lack of a land border helps protect Australians from the 

pandemic, but without air transport the tyranny of distance once again is a barrier for 

Australia's AgriFood exports and essential imports. 

5.1.5 Opportunities 
Some of the impacts of the pandemic on the AgriFood workforce present an opportunity for 

increased productivity and growth in the agricultural sector moving forward. New structures 

and strategies put in place by individual farms and industries during the pandemic could 

become permanent, while economic and social changes more broadly will provide opportunities 

for innovation (see Chapter 1, Introduction). A number of submissions raised the prospect of 

new opportunities: 
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The situation is also bringing to a head many workforce-related issues that have 

previously been highlighted by the agricultural sector. While the challenges are not 

new, the current situation may be providing an incentive to find innovative ways to 

address the challenges in addition to providing an incentive to government to take 

action to support access to the employment opportunities provided by the agriculture 

sector. (Grain Producers Australia) 

5.1.6 Government and industry responses 
Steps have been taken by the Australian Government, state and territory governments and 

industry to mitigate the effects of the pandemic on the seasonal workforce. The key initiatives, as 

at October 2020, are listed in Table 5. 

Table 5 Government responses to the pandemic on the seasonal workforce 

Australian Government 

Program Description 

Relocation assistance From 1 November 2020, changes to the existing 
Relocation Assistance to Take Up a Job program with 
$17.4 million to be provided in relocation support to 
attract workers to our farms and regions. 

Applies to job seekers who temporarily relocate to take 
up agricultural work of at least 6 weeks. Those 
relocating to take up short-term agricultural work may 
be eligible to receive up to $6,000 if they are an 
Australian worker; or $2,000 if they are a visa holder 
with general work rights, not restricted to an employer 
or a type of work, to work in Australia. 

Temporary changes to Youth Allowance (Student) and 
ABSTUDY 

Youth Allowance (Student) and ABSTUDY independence 
eligibility criteria are changing temporarily to 
incentivise young Australians to take up work in the 
AgriFood sector. 

Supply Chain Resilience Initiative Announced on 1 October 2020 as part of the $1.5 billion 
Modern Manufacturing Strategy, of which 'food and 
beverage' is one of 6 National Manufacturing Priorities. 
The COVID-19 crisis has highlighted the need to better 
understand and address our supply chain issues and 
opportunities. The $107.2 million Supply Chain 
Resilience Initiative will support projects that address 
an identified supply chain vulnerability. 

National Agriculture Workers Code The code was agreed by National Cabinet on 
4 September 2020 and will deliver consistent 
approaches to facilitate movement of critical agriculture 
industry workers, including harvest workers, across 
New South Wales, Victoria, South Australia, Northern 
Territory and Australian Capital Territory borders. 

Changes to the Seasonal Worker Programme Enabling workers to remain and work in Australia for 
up to 12 months and be exempt from the requirement 
to work for a single employer. 

In addition, the Australian Government announced the 
Pacific Labour Mobility Safeguarding the Welfare of 
Workers package on 6 October 2020. The Australian 
Government will invest $9 million in additional 
measures to support the Seasonal Worker Programme 
current model and ensure the program continues to 
protect the welfare of Pacific and Timorese workers.  

Changes to the Pacific Labour Scheme Workers who are part of the Pacific Labour Scheme 
with visas due to expire can apply for a new Temporary 
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Program Description 

Work (International Relations) (subclass 403) Pacific 
Labour Scheme stream visa. 

Changes to the Working Holiday Maker visa Temporary changes to visa arrangements in response to 
COVID-19 enable workers to remain and work in 
Australia for up to 12 months. Working holiday makers 
who are working in the agricultural sector are exempt 
from the 6-month work limitation with one employer 
and eligible for a further visa to keep working in this 
sector if their visa is due to expire in the next 6 months. 

Harvest Trail Services Commencing on 1 July 2020, Harvest Trail Services 
covers up to 5 new horticulture regions, with providers 
now operating in each of the 16 major horticultural 
regions across the country, promoting seasonal work 
opportunities to Australian job seekers. 

New South Wales Government 

Program Description 

Changes to the Health Order In order to implement the Agriculture Workers Code. A 
worker's permit is already available for Victorians 
wishing to work in agriculture in NSW. 

COVID-19 Primary Industries Liaison Team Established to help primary producers navigate the 
challenges and impacts of COVID-19. 

Help Harvest portal The NSW Government has launched the Help Harvest 
NSW web portal, designed to connect displaced 
employees and seasonal workers with producers and 
growers around the state who have seasonal work 
available. Help Harvest NSW brings together a range of 
information about seasonal work and how to find a job, 
as well links to opportunities to upskill for a new career 
in the agribusiness sector 

TAFE NSW – subsidised courses NSW TAFE is offering subsidised training and 
qualifications in a number of sectors, including 
agriculture. 

Victorian Government 

Program Description 

Agriculture Workforce 
Plan 

This initiative provides targeted support to agriculture, food processing and critical 
food supply chain businesses to meet their labour needs during COVID-19, including 
assisting with recruitment and financial support. 

Includes $1.5 million for an E-Commerce and New Marketplace Transition Package to 
help farmers and producers transition to online markets. 

Includes financial support for onboarding, online marketing, registration fees, freight 
and logistics, delivery fees, and online marketing support. 

Queensland Government 

Program Description 

Agriculture Workforce 
Advice and Agriculture 
Coordination Officers 

Agriculture Workforce Advice officers can assist with workforce planning advice, 
sourcing labour and skilled workers, recruitment and induction. Agriculture 
coordination officers support producers, the agriculture industry and local 
governments to manage COVID-19 impacts. 

TAFE-funded training: 
COVID-19 support 

Skill sets are made up of one or more industry-recognised competencies. Skill sets are 
fully subsidised by the Queensland Government and are available only to Queensland 
residents who have been impacted by COVID-19. TAFE Queensland is offering a Farm 
Labourer Skill Set course. 
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South Australian Government 

Program Description 

Seasonal Jobs SA Brings workers and employers together to help keep South Australia's supply chains 
flowing during COVID-19. 

Western Australian Government 

Program Description 

Jobs in WA Food & Ag A database of 10,900+ job seekers who are suitable for seasonal work opportunities. 
Full access to the database and telephone support is available to any WA primary 
producer or AgriFood business. 

Primary Industries 
Workers Regional Travel 
and Accommodation 
Support Scheme 

Will assist agriculture, fisheries and food processing businesses in regional areas 
experiencing labour shortages. Eligible workers will be able to claim up to $40 a night 
in accommodation rebates for up to 12 weeks and a travel allowance to those 
relocating more than 100 km from their usual place of residence. 

TAFE training packages TAFE WA is delivering targeted skill sets for free or with reduced fees to eligible 
participants under WA initiatives that seek to improve availability of skilled workers 
to rebuild businesses and communities following the COVID-19 pandemic. This 
includes a Work in Agriculture Skill Set, an 8-day course (no charge for eligible 
students) that is designed to get participants job ready for entry level positions in the 
agricultural sector. 

Tasmanian Government 

Program Description 

Interstate workers From 21 September 2020, agricultural workers (including seasonal workers) from 
non–COVID-affected interstate regions will be permitted to enter Tasmania for the 
purpose of participating in the 2020–21 Tasmanian agricultural harvest season. 
Workers will be able to semi-isolate on-farm. 

Agricultural Workforce 
Resilience Package 

Will help mobilise Tasmanians looking for work to help with the upcoming planting, 
production and harvest seasons. The package will include a local agricultural jobs 
campaign; support for industry resilience; promotion and targeted development of 
skills and training; an industry-sponsored boost to regional transport; extending the 
FarmPoint one-stop point of contact for primary producers; and assistance to ensure 
agricultural employers are workforce ready. 

Northern Territory Government 

Program Description 

Seasonal Worker 
Programme Northern 
Territory mango trial 

Created and administered in conjunction with the Australian Government, the trial 
tests arrangements for entry and management of workers by allowing up to 170 
workers, of the estimated 1,000 workers required, from Vanuatu to enter Australia to 
work during the 2020 mango season for participating approved employers and 
growers. 

Melaleuca refugee 
initiative 

A partnership between the Northern Territory Farmers Association and the Melaleuca 
Refugee Centre to place willing refugees from the centre in employment on local farms 
to assist with the mango harvest. 

Communications 
campaign 

A comprehensive communications campaign to attract workers, in particular fruit 
pickers, to the Northern Territory for the harvest season. 

Industry groups played an active role in collaborating with state and territory governments in 

creating and implementing many of these initiatives. In addition, specific industry responses 

have included local town accommodation being provided for contractors to self-isolate before 

beginning work, the creation of sanitising stations and the introduction of temperature checks. 

These responses are aimed at complying with new regulations to limit the risk of a COVID-19 

outbreak. 
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5.2 Enhancing sustainability in AgriFood systems 
Our food systems are failing us. This is the message from the wealth of literature on 

food systems. (Steiner et al. 2020) 

Arguably the most important factor impacting on the AgriFood sector in both Australia and 

globally is the simultaneous challenge to, on one hand, increase productivity to supply enough 

nutritious food for a global population still growing at around 160 people per minute and, on the 

other hand, do this in ways and using systems that also enhance ecosystem health. Progress 

towards the United Nations Sustainable Development Goals around hunger/food (Goal 2: zero 

hunger) and the environment (including Goal 13: climate action; Goal 14: life below water; and 

Goal 15: life on land) is behind schedule. The pandemic has had particularly catastrophic 

impacts on progress towards zero hunger in many developing countries. 

The magnitude of this challenge to the sustainability of our AgriFood systems, both globally and 

nationally, will continue to increase. Sir John Beddington (2009) described the 'perfect storm' 

that could face the world in 2030 as a growing population requires more nutritious food but 

from less land, with less water, with less energy-rich inputs and less greenhouse gas emissions, 

and all of this under the scenario of a changing climate that is already threatening food 

production in some key regions and oceans. 

While sustainability challenges must be met both globally and by each country individually 

according to its own specific needs and circumstances, the 'front lines' of this battle to enhance 

the sustainability of our AgriFood systems are farms and agribusinesses and they will require 

much support to do this. An essential component of this support must be an upskilled, fit-for-

purpose workforce. 

5.2.1 Challenges to sustainability in the Australian AgriFood sector 
Degradation and loss of natural resources, including soils, water and atmosphere, and 

adaptation to climate change, including greater climate variability and extreme events, are 

among the 'grand challenges' facing the AgriFood sector. 

Soils 
Many ancient civilisations declined as soil fertility declined – 'Civilisations rise and fall 

on the quality of their soil' (Scholes & Scholes 2013) – let us not join them. (Reeves 

2019) 

Soil health is defined as 'the capacity of the soil to function as a living system that sustains plant 

and animal productivity, maintains or enhances water and air quality, and promotes plant and 

animal health' (Doran & Zeiss 2000). Much has been written about soil degradation on 

Australian farmlands (for example, State of the Environment 2011). It is generally acknowledged 

that the major problems affecting Australian soils are: 

• declining levels of carbon and nitrogen, particularly in intensive cropping rotations 

• acidification 

• compaction and subsoil constraints 

• salinity and sodicity 

• erosion. 
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Soils are the 'engine room of productivity, profitability and sustainability' and failure to enhance 

soil fertility will have substantial deleterious effects on future prosperity in Australia, 

particularly as the growing impacts of climate change are felt. The current 'spiralling down' 

trend in soil health now being experienced on many farms and the steady losses of soil nitrogen 

(N) and carbon (C) could be interpreted as a slow path to financial demise where the largest 

impacts are likely to be endured by the next generation. 

In relation to soil C levels under intensive cropping, Baldock (2019) made the following salient 

points: 

1) Stocks of soil organic matter and N are limited resources and current trends across 

Australian agricultural soils indicate that these are declining (Luo et al. 2010). 

2) Taking a long term (decadal) view of the economic implications is critical to ensure future 

productivity will not be compromised to maximise short-term (annual) profits. 

In addressing the steady and relentless decline in soil N across our farming systems, Lake 

(2012a, 2012b) and Peoples et al. (2017) have described the importance of including more 

legumes in these intensified systems, with the greatest impacts on soil N accretion resulting 

from pasture legume phases or 'brown manuring' of grain legumes. There are a number of well-

proven options to increase soil N and organic matter (Baldock 2019), including the reintegration 

of livestock. 

The outstanding challenge for intensive-cropping farmers is how they can efficiently and 

effectively move from their current all-cropping rotations to a more diverse and restorative 

mixed farming system and remain profitable. In regions where cropping has dominated for 

many years, there have been instances where advisers with livestock expertise have not been 

available to help farmers transform their systems. 

The management and operation of more complex and diverse farming systems is a key 

workforce capability to be developed. 

Water 
At least 70% of global freshwater withdrawals are used for agriculture (OECD 2017), with 

around 45% of global cereal crop production coming from irrigated systems. However, the 

irrigation efficiency of some of these systems is less than 50%. There has also been a rapid 

increase in competition for water resources between agriculture and other uses, including for 

urban, industrial and environmental purposes, and this competition will only be exacerbated in 

coming years. On current trends, global blue water withdrawals would approximately double by 

2050 compared to 2000 levels. With 'business as usual' this additional water would simply not 

be available. Water stress will increase in many agricultural areas by 2025 due to growing water 

use and higher temperatures. Agriculture must not only increase water-use efficiency but also 

reduce overall water consumption – a major challenge. 

Australia is a microcosm of the global scenario and needs to consider its use of this vital 

resource in the context of what is happening in other comparator countries. In 2015–16, water 

extractions by agriculture accounted for 59% of total usage in Australia (Jackson et al. 2020). 
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More efficient water use, reduced water use and the development of new secure sources of 

water – also an opportunity yet to be fully explored – are major challenges facing the AgriFood 

sector in the coming years and decades. 

In many regions of southern Australia, rainfall has declined significantly in recent decades (BOM 

2020) and together with the increased competition for water usage in many regions – for urban 

developments, for industry and for the environment – the combination will further exacerbate 

the complexities for the AgriFood sector. In addition, intensification has also brought changes in 

the ways that water is being used by the sector. Barr & Kancans (forthcoming) 2020, have 

identified some of these changes: 

1) the shift in irrigation water from pasture and broadacre crop production to the production 

of fruit and nuts, particularly almonds, in the Murray–Darling Basin (Gupta & Hughes 2018) 

2) the shift in land use from grazing and dryland agriculture to irrigation in Tasmania as a 

result of the expansion of irrigation schemes (or mangoes in the Northern Territory). 

Addressing the sustainability of water management in the AgriFood sector will see the 

development of new systems and technologies, which creates demand for new knowledge and 

skills across occupation categories including in-farm infrastructure services, automation, and 

data analytics. 

Greenhouse gas emissions from agriculture 
Greenhouse gas (GHG) emissions from agriculture are a major issue for the sector. It is estimated 

that around 14.5% of current global GHG emissions come directly from agriculture (Gerber et al. 

2013), with a further 10% arising from land use changes including deforestation. If food 

production is to be doubled by around 2060 and current production methods are used, then it is 

estimated that this figure could rise to over 50% of global GHG emissions, a clearly 

unsustainable scenario. GHG emissions from agriculture must therefore be mitigated and 

reduced if the social licence to farm is to be maintained. 

These principles also apply here in Australia, where agriculture produces around 13.5% of 

current national GHG emissions. As the sector seeks to increase production to achieve an export 

earnings target of $100 billion (NFF 2019), it is clear that this will need to be accomplished 

without increasing the GHG 'footprint' of the sector. In order to achieve this outcome, reduced 

emissions intensity will need to be combined with measures to reduce total emissions from the 

sector. This could be achieved in part through abatement measures designed to increase soil 

carbon levels, as set out in the Australian Government's recent Technology Investment 

Roadmap: First Low Emissions Technology Statement (Box 3). 

Public concerns around the current GHG footprint of meat production, for example, are 

increasingly being reported in the media and there is a range of publications on this topic. For 

example, Scarborough et al. (2014) found that the GHG emissions of selected high-meat eaters in 

the UK were double those of individuals with a vegan diet. Meat and Livestock Australia has 

recognised the need to address this issue with its visionary and ambitious CN30 program, which 

states that by 2030, Australian beef, lamb and goat production, including lot feeding and meat 

processing, will make no net release of greenhouse gas emissions into the atmosphere (MLA 

2020). 
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Increasing production, productivity and profitability in the AgriFood sector at the same time as 

reducing its GHG footprint will clearly not be based on business as usual; new knowledge, skills 

and technologies will be required for these essential changes to be made. Each of these will 

require an upskilled workforce if Australia is to maintain and enhance its competitiveness in 

global markets, which are becoming increasingly discerning in relation to the environmental 

impacts of agriculture. 

Box 3 First Low Emissions Technology Statement 2020 – soil carbon stretch goal: carbon 
measurement under $3 per hectare per year 

Why is this a priority? 

Australia has untapped potential as a globally significant source of carbon sequestration in our soils. 

Improving land management practices on a quarter of Australia's crop and grazing lands could draw 

between 35 million and 90 million tonnes of CO₂ per annum from the atmosphere while improving 

agricultural productivity and soil quality and resilience. Offsets created by soil carbon projects can 

provide a valuable additional revenue stream for farmers, and provide decarbonisation pathways for new 

and existing industries, which will preserve jobs. However, the current cost of accurately measuring 

changes in soil carbon is a barrier to widespread adoption of practices that would unlock soil carbon 

sequestration on a broad scale. 

Setting the stretch goal 

Industry experts confirm that achieving a stretch goal for soil carbon measurement of under $3 per 

hectare per year would transform the economics of soil carbon projects for Australian farmers. It would 

remove measurement as a barrier to participation in Emissions Reduction Fund soil carbon projects and 

enable farmers to be credited for the emissions reductions these projects would achieve. Currently, soil 

carbon measurement for Emissions Reduction Fund projects cost around $30 per hectare per year. 

Indicative deployment pathways 

Options proposed by industry and researchers involve the expanded use of remote and proximal sensing 

technologies, improved national soil carbon datasets and the development of the next generation of soil 

carbon computer models. If successfully developed and deployed, these measurement approaches would 

enable farmers and other landholders to reduce the number of direct physical measurements needed to 

understand soil carbon changes, while maintaining accuracy. 

Source: DISER 2020 

Adaptation to climate change 
The second of the 'grand challenges' to the AgriFood sector identified by Reeves (2019) is the 

need for both incremental and transformational adaptation to climate change. In February 2015 

the Director-General of the Food and Agriculture Organization stated: 

The impacts of climate change are no longer an anticipated threat. They are now a 

crystal-clear reality right before our eyes. Climate change will not only affect food 

production but also the availability of food and the stability of supplies. And in a 

global, interdependent economy, climate change makes the global market for 

agricultural products less predictable and more volatile. 

There is no doubt that if the world is to achieve global food and nutritional security, adaptation 

of farming systems to climate change is critical. Climate-smart agriculture is required, and 
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sustainable intensification can help to deliver more adaptive and more resilient production 

systems. 

Many studies project net adverse impacts on crop yields due to climate change, and many of 

those adverse effects will be felt in regions that are at the forefront of both food production and 

food consumption, including South Asia; West Asia and North Africa; parts of East Asia; major 

areas of sub-Saharan Africa; and large areas of South America (World Bank 2010). 

Most of the indicators for climate change in Australia paint an equally concerning scenario 

(Alexander et al. 2017). These include annual average temperature increases, with 2017 being 

Australia's warmest winter on record, an occurrence that the Climate Council reports was 60 

times more likely to have been caused by climate change; greater climate variability; a higher 

incidence of extreme events more likely to have occurred due to climate change (Graham & 

Eckard 2017); and reduced run-off in many regions (BOM 2016). A paper by Hochman et al. 

(2017), 'Climate trends account for stalled wheat yields in Australia since 1990', was a clarion 

call for more emphasis on adaptation to climate change and that 'business as usual' will not be 

viable. On the positive side, the authors pointed out that while wheat yield potential had 

decreased by 26% over the study period due to increased temperatures and reduced 

precipitation, actual yields had generally not fallen so markedly, as technology gains – that is, 

'adaptation' – had been able to offset the potential losses. 

The question remains as to whether the future rate of technology gains can keep pace with the 

impacts of a changing climate, where much of the Australian cropping regions is likely to get 

hotter and dryer. Effective and efficient adaptation to climate change is a major challenge for the 

Australian AgriFood sector if it is to remain sustainable and become more resilient to future 

climatic perturbations. The development, evaluation and implementation of new production 

systems (Hunt et al. 2019), new supply chains (Fleming et al. 2014) and new technologies will 

add further complexities to future production in the sector. As noted in Cotton Australia's 

submission: 

The Australian cotton industry is in an era of significant change with rapid advances in 

technology transforming the way we farm and undertake research. The environment 

in which we operate also poses challenges, with climate variability and natural capital 

constraints testing the resilience of our farming systems. It is essential that we 

maximise the opportunities afforded by the agricultural technology revolution and 

minimise the disruptions posed by climate variability and natural capital constraints. 

Similarly, Wine Australia's submission observed: 

Innovation is key to driving profitability. Winegrape production requires investment 

and change to respond to climate challenges and to become more resilient. Australia's 

efficiency in the use of resources, especially water, will provide an international 

benchmark and the sector will produce zero net emissions and zero waste. Innovative, 

consumer-friendly wine and grape products will be packaged and distributed in ways 

that are radically different to those of 30 years ago. 

This level of adaptation will have direct workforce implications, most strongly felt at the 

regional scale, where changes to what is grown and how it is grown will lead to changing 

demand for skills and workforce profiles. 
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5.2.2 Transforming the Australian AgriFood sector to greater sustainability 
The workforce implications of the potential solutions to these challenges need to be considered 

as part of an integrated approach to food systems transformation (Steiner et al. 2020). Figure 39 

shows a range of approaches being taken globally to transform food systems to greater 

sustainability and all have valid contributions to make. Some have many overlaps and 

commonalities – for example, 'sustainable intensification' and 'climate smart' agriculture have 

many similarities (Campbell et al. 2014). 

Figure 39 Approaches to transforming food systems 

 

Source: Steiner et al. 2020 

Among these, sustainable intensification of AgriFood systems is gathering strong momentum 

globally. From the perspective of the AgriFood workforce, pathways to greater sustainability 

increase complexity and systems focus, which will require new knowledge and skills. As the 

Australian AgriFood sector moves towards greater sustainability and enhanced resilience to 

future climatic and financial shocks, the successful implementation and scaling of sustainability 

pathways needs to factor in the workforce implications of these pathways (Box 4). 

Box 4 Management options for modernised system diversification 

• Improved soil management with minimal or no disturbance, surface and subsoil amendments where 

appropriate, with lime, gypsum, organic materials and major and macro-nutrients to stimulate soil 

biological activity and overall soil health 

• Greater range of crop options – wheat, barley, oats, triticale, millets, sorghums, maize, canola and 

various pulses and other legume options 

• More diverse crop varieties/species – range of planting times, flowering times and crop maturities, 

and greater resistance to biotic stresses and tolerance of abiotic stresses (dryness, heat, frost) 
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• More diverse crop management – differential grazing/defoliation regimes, N timing and forms 

including more biologically fixed N, cover crops/mulches, differing stubble heights and spreading 

• Livestock integration for enhanced crop, residue, weed and pasture management and N cycling and 

for diversification of farm income streams 

• Incorporation of trees and shrubs to provide a range of ecosystem services, including shade and 

shelter for livestock, as the incidence and magnitude of heat stress for animals is likely to increase as 

our temperatures rise and more 'high heat' days are experienced. Reinvigoration of 'adaptive 

agroforestry' 

• More innovative ideas that will require more research and evaluation, which could include sowing 

'shandies' of crop varieties; strip cropping – alternate strips of, say, a cereal and a pulse side by side 

across the paddock; inter-cropping – different crops in different rows; 'fan' drones to aid frost 

protection; biopolymers for soils to reduce evaporation (and perhaps, one day, to protect crops) 

Source: Reeves 2019; Pratley and Kirkegaard 2019 

Ideas parallel to these have been put forward for dairy and beef production (SRUC 2013; 

de Oliveira et al. 2017) and for the aquaculture sector (Little et al. 2017). 

Building 'sustainability' capability 
Sustainability transitions are clearly a team effort with significant implications for greater 

knowledge and a broader range of skills, not just for the on-farm workforce but also for workers 

in other parts of the value chain and the service sectors such as agronomists, input providers, 

banks, and farm insurance agencies. Linking progressive growers/suppliers to value chain 

partners, and to consumers, to reward the best efforts (De Vivo et al. 2016) will require cohesive 

policy goals, including value chain engagements, local community involvement, and government 

support (Garnett et al. 2013). 

Sustainability transitions will create new job opportunities in the AgriFood sector and require 

the current workforce to be upskilled. FIAL 2020) estimates that opportunities to create 

healthier soils could increase job numbers by 30% from 2019 to 2030. Equally, it estimates that 

employment linked to waste collection, disposal and recycling services could double from 2019 

to 2030. The food waste industry is labour intensive and is expected to remain so in the future, 

even as labour productivity will likely improve further, and more routine processes could be 

automated. 

Box 5 highlights the changing work of agronomists now and in the near future with respect to 

the increasing importance placed on sustainability by AgriFood businesses and in the sector 

more widely. 
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Box 5 Sustainability as a workforce skill in agronomy 

Taking the example of agronomy and the occupation of agronomist, Pratley and Kirkegaard (2019) outline 

the sustainability capability required. Digitising supply chains for great transparency in sustainability will 

need agronomic expertise and there will be a range of agronomy roles needed such as in research, 

advisory services and input supply. Further, the imperatives of minimising greenhouse gas emissions, 

ensuring land management meets community standards and satisfying increasingly stringent market 

requirements create demand for agronomists with greater environmental as well as production 

credentials. Further still, the digital and spatial capabilities of technology will provide increasing scrutiny 

of farm practices and environmental outcomes, and this capability may assist in measuring the role of 

farmers in respect of ecosystem services, such as carbon capture. For farmers to capitalise on these 

opportunities, agronomists would need to play a bigger role in support of mitigating risk in crop 

production. The role of the agronomist and, by extension, of other occupations, change and extend when 

the focus on sustainability becomes more central. 

Source: Pratley and Kirkegaard 2019 

Recommendation 2 

The Committee recommends that the Australian Government commission the development of 

flexible online learning modules to build the capability of farmers, fishers, foresters and 

advisory (extension) services to improve AgriFood productivity through environmental 

sustainability – including carbon-neutral agricultural production. 

5.3 Changing consumer expectations and commercial 
requirements 

Australian AgriFood businesses are required to meet increasingly high and exacting government 

standards and customer requirements. The number of private sector supply chain requirements 

for AgriFood products and their influence on trade have risen steadily since the early 1990s 

under the combined forces of globalisation, policy liberalisation, corporatisation, changing 

consumer preferences and progress in ICT technology (Liu 2009). Consumer expectations and 

government standards promote the need for end-to-end supply chain traceability and visibility, 

and the scope of requirements is being extended to support environmental sustainability and 

social responsibility. While these conditions impose additional costs on Australian AgriFood 

businesses, they also open opportunities for export into niche markets and build brand 

recognition to obtain a price premium. 

The current pandemic would appear to have had its origins in an uncontrolled food market 

supply chain. This has further heightened the need to build and maintain the high standards and 

integrity of Australian supply chains in the current era of global concern about the origin and 

safety of food. In practice, standards and commercial requirements are set by: 

• Regulatory standards 

− government regulations, such as environmental policies, food safety, and occupational, 

health and safety 

− Australia's obligations in international trade agreements – such as sanitary and 

phytosanitary measures (SPS), anti-slavery legislation and importing country protocols 
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− major global organisations, such as GS1, that maintain global data standards such as 

barcodes. 

• Commercial requirements 

− producer led practices, such as organics, sustainably caught fish (Box 6) or sustainably 

harvested timber, in response to consumer or community expectations 

− commercial customers in Australia, such as retailers, restaurants, aggregators and food 

manufacturers 

− requirements of international buyers of Australian products in response to country of 

purchase expectations 

− the need for value-adding in all industries and supply chains of the AgriFood sector to 

transform commodities into higher value products. 

Box 6 Austral Fisheries traceability 

THE PROBLEM – Too much of the world's fish is caught illegally in protected areas or by unregistered 

vessels. Austral Fisheries has a commitment to responsible fishing but, given controversy in the industry, 

consumers seek reassurance that they are buying sustainable, ethical products. 

THE SOLUTION – In collaboration with the Boston Consulting Group and WWF, Austral developed a 

machine learning algorithm called OpenSC that combined multiple data sources to verify that its vessels 

had only fished in legal areas. This helped Austral share this information with consumers on a dedicated 

website. 

ORIGIN – OpenSC allows Austral to determine the exact origin of its fish. An RFID tag is attached to each 

fish just after it is caught. This records the exact GPS location of the vessel that caught it at the time and 

links that information to the tag. Austral designed a management dashboard to help it use this information 

to optimise its fishing operations. 

JOURNEY – Austral can trace the journey of each fish from catch in Antarctica through to filleting in Perth 

and distribution across Asia, Europe and the Americas. As each fish is filleted, data on its RFID tag is linked 

with a QR code and attached to the packaging. The RFID tags and QR codes are scanned at key points 

throughout the supply chain. Austral can trace temperature from catching to consumer, thus bringing 

efficiencies in cold storage and recalls. 

This blockchain tool allows Austral to share the story and journey of its carbon-neutral products through 

engaging a digital experience in restaurants, seafood stores, online and on their products. 

By being able to verify, trace and share, Austral can: 

• show to the consumer that its fish is sourced from a legal managed fishery 

• be connected to its consumer 

• optimise its fishing operations 

• manage the cold chain and logistics. 

OpenSC creates an unprecedented opportunity for producers at the beginning of the value chain to 

connect all the way through to end consumers. Moreover, the data OpenSC captures puts Austral at the 

cutting edge of scientific fisheries management and supply chain operations. 

Source: Consultation with Austral Fisheries 
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5.3.1 International standards and consumer expectations 
Consumers of today, both domestically and in export markets, are more informed than ever. 

They are seeking better nutrition from the high-quality food they expect to purchase to meet 

their extreme convenience choices and other demands, while understanding the provenance 

journey of their food from farm to plate. In addition, consumer expectations for products to be 

made using sustainable practices is becoming a minimum entry point for many international 

markets, while the heightened awareness arising from the pandemic is leading to traceability 

and safety also becoming key requirements. 

In commodities, the trend towards value-add production has also been increasing. For example, 

Australian noodle wheat (ANW) is a wheat class grown in Western Australia typically for export 

into Japan to make udon noodles. CBH (the WA bulk handler) ensures a patent flour extraction 

to produce a maximum ash level of 0.36% to 0.40% with minimal bran contamination (Wheat 

Quality Australia 2020). Wheat classifications identify varieties with proven capability to deliver 

specific requirements, creating a foundation for consistent processing and end product 

performance. This type of value-added product development is an important trend in Australian 

agriculture. 

Until the pandemic, Australian agriculture had a long history of reliance on world markets, with 

the sector exporting about 70% of production to 192 countries (Duver & Qin 2020). The 

development of global value-added supply chains has largely been driven by commercial 

customers and their representation of consumer interests, and consumers' growing demand for 

differentiated attributes in AgriFood products. Demand-led supply chains have transformed the 

expectations and conditions placed on producers. Examples of attributes required by 

downstream firms include traceability, free range, hormone free, organic, and carbon neutral 

(Greenville 2019). 

Foreign regulatory standards and import protocols are often outlined in trade agreements, in 

the form of sanitary and phytosanitary measures (SPS) and technical barriers to trade (TBT). 

These measures impose biosecurity, health and food safety requirements on imports to protect 

domestic production, human health or the environment from pests, weeds and diseases that 

may be present in import consignments. For example, the UK has a sophisticated and highly 

scrutinised food market, where an ability to meet exacting commercial customer requirements, 

above those required by local food law, is a prerequisite for Australian suppliers and retailers in 

many product sectors (USDA 2020c). Complying with standards and consumer expectations can 

also have a direct value-adding effect by enabling AgriFood producers to obtain higher prices 

(Liu 2009). 

5.3.2 Changing demand structure for Australian AgriFood 
As a developed nation with high workplace relations and other regulated standards, Australia is 

positioned as a 'high cost' operating environment. For example, a comparative analysis of meat 

processing costs in Australia, the United States, Brazil and Argentina found that average costs 

per head (excluding livestock purchases) incurred in processing beef in Australia were 24% 

higher than in the United States, more than twice as costly as in Brazil, and 75% more than in 

Argentina (AMPC 2018). These statistics highlight the difficulty many Australian AgriFood 

businesses face in having capacity to increase labour and other input costs while also remaining 

internationally competitive. Instead, Australian AgriFood producers, both at the farm gate and at 
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each stage of the supply chain, seek to take advantage of shifting consumer preferences to add 

attributes to products to create additional value. 

Value-adding in the Australian AgriFood sector, for domestic and export markets, has increased 

significantly in the last 30 years and will likely become even more important over the coming 

years. Growth in prices (value), rather than volume accounted for 90% of the growth in 

agricultural output over the 20 years to 2017–18 (Figure 40). Over the last 35 years, while on-

farm AgriFood employment has fallen, AgriFood value-adding has increased significantly (Figure 

41). 

Figure 40 Price and volume contribution to Australian agricultural output growth, 20 years 
to 2017–18 

 

a Adjusted to remove the effects of inflation. 

Note: The contribution of changes in price and volume to growth value of agricultural output. Does not include fisheries and 

forestry. Crops includes horticulture. 

Source: Jackson et al. 2018 

Figure 41 Agricultural employment and gross value added, Australia 

 

1413

1413



Note: Agricultural employment includes farmers and all those who work on farms, including managers and labourers. Value 

added is output value less the costs associated with producing the outputs. 

Source: Adapted from ABS Labour Force Survey Cat. No. 2691 and Australian National Accounts Cat. No. 5206 

The largest component of value creation in Australian AgriFood exports occurs before the 

product leaves the farm gate (see Figure 42 – 'Agriculture' category), such as in meeting 

commercial specifications for raw commodities like wheat and red meat. However, value 

creation more generally results in the creation of additional jobs and income for Australians 

across the whole supply chain. The combined employment of producers and service providers 

across the AgriFood sector in Australia, including manufacturers, freight transporters, drivers, 

retailers, teachers, research scientists, veterinarians, technology developers, agronomists, 

biosecurity officers and engineers, is estimated to be 2 million people (Binks et al. 2018; Wu et 

al. 2019). 

Figure 42 Composition of Australian export value by sectoral value added, 2014 

 

Note: Remaining share of value in exports is foreign value added. 

Source: Greenville et al. 2020a 

Value-adding involves seizing the potential of supply chains to leverage the Australian AgriFood 

sector's reputation as a clean, green and safe producer. This reputation is at the core of why 

Australian food is demanded globally, and the need to prove a clean, green and safe reputation 

through end-to-end supply chain traceability is increasing in importance. The AgriFood sector 

needs to accelerate the shift to more consumer-focused, sustainable and inclusive production 

systems and collaborative supply chains. In the domestic market and in some of Australia's key 

export markets for AgriFood products, such as parts of Asia, rising purchasing power, education 

levels, urbanisation and evolving lifestyles are likely to lead to changing consumption patterns 

moving forward with a greater focus on food provenance, sustainability and ethical supply. 

The impact of the COVID-19 pandemic 
Post COVID-19, it is likely that demand for safe food will increase (Greenville et al. 2020b), 

which may open new avenues for food manufacturing. Changes in consumer preferences may 

also create opportunities for AgriFood products that showcase provenance, aiming at a growing 
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number of middle-class consumers in major export markets. Looking to the future, achieving 

competitiveness through innovation and product differentiation is a way to create value and 

jobs in the sector. 

5.3.3 Food traceability, provenance and ethical supply 
Collaboration between producers and their suppliers, intermediaries, retailers and other supply 

chain operators, such as freight logistics companies, is needed for supply chain traceability, and 

workforce development is required to understand the complexity and to develop practices that 

benefit all stakeholders in the AgriFood sector. The pressure to address supply chain traceability 

comes from various sources: 

3) changing consumer expectations 

4) governments seeking to uphold regulatory requirements – for example, biosecurity 

5) suppliers' interest in demonstrating best practice 

6) corporate supermarkets' aim to meet their consumers' expectations and mitigate risk – to 

be able to pinpoint where things went wrong in the supply chain 

7) brand building for competitive advantage by producers, suppliers and commercial 

customers in the supply chain. 

The issue of food traceability and proving provenance and ethical supply chain is complex and 

involves cost and competing commercial goals and perspectives. Box 7 exemplifies the 

complexity from a producer, retailer and supply chain partnership perspective. This complexity 

is required in building workforce knowledge. 

Box 7 Case study in complexity: the development path of supply chain traceability 

The fresh produce grower and packer 

For 15 years Freshcare and other HACCP-based quality assurance systems have been used in Australia's 

fresh produce industry to enable producers to demonstrate their adherence to quality assurance. Fresh 

produce growers and suppliers participate with their own and their customers' home-branded products. 

The costs are borne by industry. 

The supermarkets 

Many corporate retailers have their own supplier specifications that growers and all suppliers must meet. 

The 4 largest supermarkets in Australia accounted for over 80% of food and grocery store revenue in 

2019–20, with Coles and Woolworths accounting for 65% and ALDI and Costco 15% (Youl 2020). The 

opportunity for retailers to develop supply chain traceability is also linked to the extension of an already 

sizeable food export trade. Retailers have an incentive to promote traceability and value-adding best 

practice among their suppliers to achieve profit, to offset cost, and to meet, exceed and lead customer 

expectations and traceability requirements. 

Implementing Food Traceability (IFT) 

IFT is an industry-led partnership program initiated by Deakin University's Centre for Supply Chain and 

Logistics Food Traceability Research Laboratory. A partnership of industry (retailers and meat, fish and 

fresh produce suppliers), government and academia identified the highest priority issue – how to 

implement end-to-end supply chain traceability – then scoped and are funding the program to provide 

industry-wide benefits. 
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The program is developing guidance on how to achieve end-to-end supply chain traceability through 

generic and product-specific guides, industry demonstrations and the creation of a knowledge hub with e-

learning. The focus is on global data standards and system interoperability between food supply chain 

partners, regardless of the technology or IT systems used. The purpose is to provide a non-proprietary 

method to lift the capability of Australia's AgriFood industry to verify the provenance, integrity and 

traceability of export and domestic food. Growers who can verify product claims are able to capture 

additional value of up to 10% for traceable product. The first red meat generic supply chain guide will be 

shared nationally in January 2021. 

Source: Consultation with Deakin University's Centre for Supply Chain and Logistics 

Improving workplace safety and encouraging innovation are other clear supply chain priorities. 

Good corporate citizenship mitigates risk for the corporation, supports workers, consumers and 

community and supports brand development. It also helps improve the image of the whole 

supply chain and influences consumer preferences around products (Box 8). 

Box 8 Addressing consumer expectations through a coordinated supply chain 

Coles Nurture Fund (CNF) 

Launched in April 2015, the $50 million CNF helps small and medium-sized businesses to develop new 

market-leading products, technologies, systems and processes. The aim of the CNF is to drive product 

differentiation, extend growing seasons, improve productivity and reduce reliance on imports. 

So far, the CNF has offered more than $24 million in financial support (both in grants and in interest-free 

loans) over 8 funding rounds to more than 60 Australian food and liquor producers (a business does not 

need to be a supplier to Coles to apply). Small and medium-sized businesses (less than $25 million in 

annual revenue and 50 or fewer full-time employees) can apply for a grant of up to $500,000 to help them 

develop new market-leading products, technologies and processes. Included in the most recent funding 

round were AgriFood supply chain businesses such as recycling manufacturer Plastic Forests from Albury, 

New South Wales, which will receive a $300,000 grant to manufacture fence posts from recycled plastic, 

emphasising the CNF's whole of value chain approach. Funding is paid in instalments based on project 

expenditure and mutually agreed milestones. 

Woolworths Organic Growth Fund 

Launched in October 2018, this $30 million fund offers interest-free loans (in partnership with Heritage 

Bank) and grants, on top of contracted purchase volumes, to support investment in organic farming 

projects. So far the Organic Growth Fund has awarded loans and grants to multiple businesses over 3 

funding rounds. 

Interest-free loans are offered to existing fruit and vegetable growers with organic operations for land 

acquisition, new varieties of produce, new facilities and equipment. In addition, these loans are available 

for Australian fruit and vegetable growers who are ready to convert their conventional operations to 

organic production. The Organic Growth Fund also awards financial grants up to $500,000 for proposed 

projects with a higher risk profile or with longer payback, such as research and development or 

innovative organic fruit and vegetable production methods designed to boost supply in the medium to 

long term. 

Source: Coles Group 2020a; Woolworths 2020b 

In addition to traceability and worker safety, corporate supply chain businesses (retailers and 

suppliers) are often committed to improving the social and environmental sustainability of their 

businesses and the products that they sell. These commitments have flow-on consequences for 
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businesses that supply these retailers, such as new policies and associated compliance scheme 

costs relating to: 

1) sourcing environmentally sustainable commodities, such as seafood from ecologically 

sustainable sources or soy products from sources that do not contribute to deforestation 

2) protecting animal welfare 

3) protecting workers' rights in global supply chains (see Box 9) 

4) measuring and benchmarking greenhouse gas emissions. 

Box 9 Embedding responsible treatment of workers in supply chains 

Coles Ethical Retail Supply Chain Accord 

Signed in November 2019 by Coles, the Transport Workers' Union (TWU), the Australian Workers' Union 

(AWU) and the Shop, Distributive and Allied Employees Association (SDA), this accord aims to safeguard 

human rights in the horticulture supply chain by promoting ethical employment practices and treatment 

of workers. 

The accord aims to achieve a safe, sustainable, ethical and fair retail supply chain for all workers 

regardless of their employment status, citizenship or visa status. Representatives from Coles, the TWU, the 

AWU and the SDA will meet regularly to plan collaborative activities and discuss the investigation of 

complaints. The accord members will also hold regular town hall meetings to hear from workers and 

provide information on workplace rights. 

Coles and the unions will work on initiatives to embed ethical principles in the broader retail supply chain, 

commissioning research on the social and economic benefits of ethical sourcing as well as liaising on 

potential regulatory or legislative reforms to workers' rights, including in relation to labour hire 

providers. The accord will also create more opportunities for work education initiatives, such as 

development and dissemination of worker guidelines, freedom of association, migrant worker arrival 

training and using technological solutions for greater penetration of education and training materials. 

Woolworths responsible sourcing program 

Through its responsible sourcing program, Woolworths segments its suppliers based on their (or the 

source countries') level of risk for worker exploitation. The program applies increasing levels of due 

diligence as the level of risk increases. Its due diligence framework consists of 8 elements: 

• Woolworths' responsible sourcing policy 

• responsible sourcing standards 

• training and education 

• supplier self-assessment 

• mutual recognition audit schemes 

• sharing of audit reports 

• implementing corrective action plans 

• annual unannounced site visits. 

In its 2020 risk assessment, Woolworths identified horticulture as a high‑risk industry. It commenced a 

compliance program for categories at higher risk for worker exploitation: berries, grapes, stone fruit, 

brassica, tomatoes, cucumbers and citrus. The compliance program includes 5 key activities: 

• implementing corrective action plans 
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• pre-harvest briefing sessions with suppliers 

• supplier, grower and labour provider due diligence 

• information checks by Woolworths of supplier and grower data 

• worker engagement in key locations in partnership with other retailers, labour hire providers, 

suppliers and the United Workers Union 

• site visits during peak harvest, as part of due diligence and to hear directly from suppliers and 

workers. 

Source: Woolworths 2020a; Coles Group 2020b; Coles Group 2019 

5.3.4 Continuous improvement requires investment, innovation and new 
workforce skills 

New commercial customer requirements and government regulations require farmers and 

employees to be educated and trained to understand and satisfy these requirements. In turn this 

will ensure agribusinesses and the wider Australian AgriFood sector maintain and improve their 

competitiveness as 'clean, green and safe'. Australia's image as clean and green is no longer 

enough: our international competitors continue to innovate and develop. 

Workforce development is not only required for commercial reasons; roles such as auditors and 

compliance officers are also becoming increasingly critical. Achieving compliance requires 

workers in the AgriFood supply chain to be skilled in certification, monitoring, record-keeping, 

labelling, quality assurance procedures and auditing. This theme was highlighted in submissions 

and consultations to the Committee. For example: 

1) CBH reflected on increased investment in traceback capabilities and specialist staff 

expertise required to meet export market expectations, such as those relating to chemical 

use and residues 

2) Australian Pork Limited reflected on the increasing level of training required to meet animal 

welfare standards in Australia 

3) AUSVEG reflected on the trend towards horticulture businesses employing quality 

assurance specialists and other skilled roles to manage much of the food safety element of 

the supply chain 

4) Tuna Australia reflected on the need for short vocational courses about fisheries 

management to upskill the broader base of commercial fishers so they could meaningfully 

engage with regulators, researchers and scientists 

5) Growcom reflected on the need for auditing and training programs to ensure that 

employment standards are upheld in the horticultural supply chain and that this 

compliance can be demonstrated to the major retailers. 

5.4 AgriFood supply chains 
Supply chains underpin 'everything', including the survival and success of Australia's AgriFood 

sector no matter the product, state, region or market. The performance of the freight, transport 

and logistics services sector is critical to the competitiveness of the sector and its ability to meet 

the needs of domestic and international customers. Competitiveness through the supply chain 

incorporates a variety of factors, from farm productivity to distribution and marketing. As noted 
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by CBH, the grain bulk handler and supply chain operator servicing the Western Australian 

grains industry: 

The vast majority of grain produced by WA growers (approximately 90%) is exported to 

international markets, primarily to South-East and North Asia. WA has historically had an 

advantage in these markets due to its geographical proximity, and because of the quality 

and consistency of its grain. However, the international competitiveness of WA growers is 

currently under significant threat, primarily due to the rise in supply from lower-cost 

(including lower labour cost) alternative grain origins, like the Black Sea region. Those 

factors are increasing pressure on the grains industry, including the CBH supply chain, to 

remain globally competitive by reducing paddock-to-port costs, through increased 

efficiency and lower supply chain costs. 

More than ever the pandemic shows that supply chain knowledge and collaboration is essential 

in overcoming logistics and geopolitical barriers within Australia and beyond. Skilled and well-

trained people are required, as are people who fundamentally drive AgriFood supply chains and 

determine service quality. Practical capability-building initiatives that leverage the intellect, 

expertise and imagination of diverse groups of people provide a blueprint for moving forward. 

The scale, complexity and sophistication of the logistics task is growing 
The demands being made on the freight, transport and logistics services sector are increasing in 

response to a suite of trends, including: 

1) the increasing volume of freight carried – expected to grow by over 35% from 2018 to 2040, 

bringing the total volume to just over 1,000 billion tonne kilometres 

2) the changing nature of the freight challenge in conjunction with growing population density 

pressures – urban freight is forecast to grow by nearly 60% over 20 years to 2040 (DITRDC 

2019) 

3) increasingly complex and dynamic supply chain structures arising from expanding business 

networks 

4) the expanding nature of supply chain functions, for example traceability and tracking the 

identity of goods in transit to allow retailers to manage their inventory and meet customer 

demand 

5) growing consumer expectations for timely delivery, through multiple channels, and 

consumers placing increasing importance on e-commerce and online purchases 

6) greater importance of technology and big data, for example autonomous vehicles, digital 

monitoring and AI optimisation of delivery routes 

7) the need to manage increased supply chain risk in line with increasingly complex customer 

requirements, multimodal connectivity, and high-quality protection of food travelling over 

great distances (Australian Industry Standards 2019; Rogers & Park 2018; Gunasekera & 

Parsons 2017; Deloitte 2018). 

AgriFood supply chains are based around people, companies and the many networks of 

relationships, information flows and communications that occur between the farm and the 

consumer. There are many different types and sizes of businesses in multifaceted sequences of 

highly interdependent functions in AgriFood supply chains. They cover planning supply and 

1419

1419



demand, farming, product development, quality assurance, marketing, innovation, 

infrastructure, finance, logistics, operations, post-harvest handling, distribution, transport, 

processing, wholesaling, retailing and many service providers in between. 

Supply chains begin pre-farm (planning supply) and extend well beyond consumption 

(understanding consumer purchasing and forecasting future demand) in a continuous cycle of 

planning efficiency and productivity improvement, contributing value-adding, innovation and 

insights on consumer behaviour. 

5.4.1 Consequences for workforce demand and skill needs 
The Australian AgriFood sector has demonstrated its success in working together to innovate 

and empower people. The complexity of global and national supply chains, however, needs new 

investment in developing workforce capacity, diversity and workforce capability to meet the 

continuously evolving challenge of supply chain complexity. Our competitiveness on global 

markets requires this investment: 'business as usual' is not a path to success. 

Prior to the current pandemic, the AgriFood sector was experiencing a capability gap driven by 

the growing freight task and the demands of technological change. The Australian freight 

logistics workforce (8.6% of GDP) is forecast to see growth in the next 5 years of 6.6% (from 

659,400 to 703,100 or around 44,000 people), reflecting increased projected freight volumes 

over the period (DESE 2019). 

It is significant, however, that while the freight transport workforce and that sector's 

contribution to GDP have been measured by government, the significance of Australia's much 

broader supply chain sector (in AgriFood and more generally across the economy) has not. This 

fundamental and essential enabler is a hidden capability and the pandemic revealed the 

problem; freight logistics was declared an 'essential service' and Australians realised, firsthand, 

their daily reliance on a previously unknown and hidden supply chain workforce. Australia 

needs to build a mature and clear statistical understanding of the supply chain sector (workforce 

and GDP) and build the talent and capability to support Australia's AgriFood sector. 

While freight volumes are forecast to increase (through e-commerce and increased import and 

export trade), technological innovations are transforming the freight logistics and poorly 

understood supply chain sector. This includes the increased use of automation and robotics, for 

example at container ports and in warehouses; and new digital technologies, which will enable 

more efficient, reliable and transparent transport systems (Australian Industry Standards 2019). 

Greater efficiency through the adoption of technology, however, requires dedicated skilled and 

highly skilled workers to maintain the technology. There are many other identified skills gaps 

(for example in optimisation, AI, and data / data analytics), and companies will require the 

competencies that will enable them to deal with future supply chain challenges. As highlighted 

by the Wayfinder: Supply Chain Careers for Women initiative and by the Australian Meat 

Processor Corporation in their submission: 

The continual integration of technology to automate processes within plants has the 

potential to increase demand for skilled workers who can operate and maintain these 

technologies, as well as create a compelling case to upskill existing labour. 
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Firms need their workforce to be agile and responsive to meet the skills demands created by 

new technologies, automation and other innovations as they evolve (Gunasekera & Parsons 

2017). 

An estimated 63% of Australian supply chain practitioners surveyed recently believed that 'big 

data' would have the largest impact on the industry over the next decade. Digitisation has 

reshaped and will continue to reshape the supply chain model to be more consumer-centric and 

predictive, such as through marketing, merchandising and ordering being available 24 hours a 

day with multiple methods of delivery (Australian Industry Standards 2019). The workforce 

must be digitally adept and literate in data analytics and higher order skills; this will require 

upskilling and increased training. Importantly, these same skills and the young talented workers 

who often hold these skills are highly sought after by many other industries and sectors in the 

Australian economy; AgriFood supply chains are not alone in requiring a modern skilled and 

educated workforce. 

Increasingly, the hallmark of a successful 21st century supply chain workforce will be a 

combination of technical knowledge, multidisciplinary education and 'soft skills' that enable 

agile thinking and complex problem solving. Guggenberger et al. (2020) noted in their research 

into the consumer goods industry that more and more jobs will require social and emotional 

skills and higher-level cognitive capabilities, such as logical reasoning and creativity. The 

burgeoning world of automation will provide an opportunity to fast-track the transformation of 

repetitive jobs traditionally undertaken by unskilled workers. This could significantly impact the 

workforce capacity needs of various aspects of the AgriFood sector, but the quality, diversity, 

talent and capability needs of the AgriFood workforce remain mostly unresolved. 

Multimodal freight transport 
Multimodal freight transport in the Australian AgriFood supply chain comprises road, rail, sea 

and air transport. One example of a skills shortage is that freight transport globally faces a 

severe shortage of truck drivers. However, the sophistication of the vehicles, the skills of the 

drivers, the commitment to safety and the distances covered are testimony of the drivers' 

abilities and work ethic. In Australia, over 80% of transport and logistics employers surveyed by 

Australian Industry Standards (2019) reported experiencing skills shortages in the previous 

12 months. Freight transport related occupations reported as being in shortage were: 

• heavy vehicle drivers 

• drivers (general) 

• educators, trainers and assessors 

• warehousing staff 

• supervisors/managers. 

Given the growing freight transport task in Australia, maintaining the current transport 

workforce and addressing workforce gaps, including those relating to vehicle fleet maintenance, 

are all-important. The distribution and vehicle fleet needs to be constantly maintained through 

regular servicing and mechanical upgrades, yet skilled workers in mechanics and truck servicing 

are in short supply. 

1421

1421



In consultations to inform this Strategy, stakeholders reflected on initiatives that are underway 

to address the truck driver shortage and diversify the transport and logistic services workforce. 

One of these is profiled in Box 10. 

Box 10 Workforce capability initiatives in transport and logistics 

Victorian Transport Association Driver Delivery Program 

The Victorian Transport Association (VTA) Driver Delivery Program is a 9-day program that provides 

training to new drivers of heavy vehicles. The program is supported by the Victorian Government and is 

run in conjunction with Armstrong's Driver Education. The program is fully subsidised, and this allows it 

to be offered at no cost to participants and employers. 

The Driver Delivery Program has been designed in consultation with the transport industry. It provides 

new-entrant drivers with exposure to the driving environments that they will face as a professional 

driver, including rural driving. 

The program is designed specifically for highly motivated first-time drivers and for drivers who are new 

entrants to the transport industry, and no previous heavy vehicle driving experience is required. The 

program provides intensive practical driver training, meaning that applicants get all the behind-the-wheel 

experience they need to be truly 'industry ready'. 

The program has been designed so that approved applicants will obtain their Heavy Rigid (HR) or Heavy 

Combination (HC) licence during the program, subject to the approved applicant satisfying standard 

VicRoads licensing criteria. Upon successful completion of the program, the VTA will facilitate interviews 

with reputable transport and logistics organisations in order to help secure a heavy vehicle driving 

position for a participant. 

Source: VTA n.d. 

The pandemic and the future of AgriFood supply chains 
The pandemic exposed the fragility of Australia's AgriFood supply chains when markets and 

logistics systems collapsed. It revealed vulnerabilities that were unexpected and not guarded 

against but it has also showcased examples of agile responses and opportunities for innovation 

(for example, pop-up customer fulfilment centres and the way in which industry has leveraged 

the shared economy to meet surging online demand). 

The pandemic has highlighted issues around concentrated supply chains for certain goods and 

services – that is, where countries and sectors have a heavy dependence on single markets, 

export pathways and suppliers. The recent trend to a hub system in global AgriFood trading has 

been a driver of this concentration, as from 2004 to 2014 almost 45% of growth in global 

AgriFood exports used as inputs to other-country exports was concentrated in just 6 countries 

(Greenville 2019). Increasing diversification in supply chains has been discussed widely in 

response to identified bottlenecks and disruptions to international trade. A diversified supply 

chain, in terms of input sourcing and product markets, allows for risk mitigation and continuity 

of supply. Recent OECD analysis has shown that greater supply chain diversity, in terms of both 

products and locations, boosted competitiveness and market performance (Greenville et al. 

2019). 

One of the positive outcomes from the current pandemic is that government, community and 

industry are more aware than ever before of the extent to which Australia's supply chains 

underpin every aspect of business and community wellbeing. AgriFood supply chains face 
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unprecedented stress and are drawing an increased level of scrutiny, raising new issues and 

questions about how to make them more agile, resilient and effective in a new economic age. The 

pandemic has led to things changing quickly, like the increased use of 'tap and go' payments, and 

contactless and signature-less deliveries are likely to stay. Microsoft's CEO Satya Nadella stated 

in the media: 

'We've seen two years' worth of digital transformation in two months.' 

(Microsoft 2020) 

These changes in consumer behaviour and the rapid advancement in technology use, 

particularly in response to the pandemic and AgriFood supply chain challenges, provide a new 

opportunity for Australian AgriFood supply chains. 

The Executive Group of the Supply Chain Talent and Capability Research Laboratory at the 

Centre for Supply Chain and Logistics (CSCL) at Deakin University involves the CEOs of 

Australia's leading supply chain and logistics companies (retailers, food manufacturers, 

suppliers, transport and logistics companies). In 2019 the group determined that significant 

talent, capability, capacity and diversity shortages exist in the Australian workforce. The impact 

of the pandemic on the number of worker shortages is unknown, but the deficiency in the 

quality of the supply chain workforce remains. In its new Supply Chain Career Map, CSCL 

outlines 150 positions across 18 sectors – only one position is truck driving. Many other 

advanced and highly skilled workforce shortages exist in Australia's contemporary supply chain 

and logistics businesses, and improving an understanding of AgriFood supply chain talent and 

capability need is required. 

Figure 43 identifies the complexity and breadth of the AgriFood supply chain. Workforce 

development is required to ensure the industry develops the advanced skills and cohesion for 

domestic and international supply chain competitiveness. Complex problem solving, critical 

thinking, modelling and the utilisation of data analytics and technology are required to ensure 

that agility, innovation and value-adding become possible. 
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Figure 43 AgriFood supply chain 

 

Source: 2020 Deakin University Centre for Supply Chain and Logistics for the Committee. pers. comm. 

Recommendation 3 

The Committee recommends that the Australian Government encourage all corporate 

businesses (suppliers, retailers, manufacturers, et cetera) and all companies benefiting from 

produce of the sea and land to play a larger role in capability development of the AgriFood 

workforce through co-designed partnership programs such as the Coles Nurture Fund and the 

Woolworths Organic Growth Fund. 

5.5 Value-adding 
Increased value-adding in the AgriFood sector flows from a need to create product 

differentiation to drive profitability in the face of changing consumer and customer preferences 

and government regulations. Value-adding can come from several sources. It can occur when 

there is a change in the form of a product (for example, changing grain into flour) or it can occur 

through the addition of an attribute to a product (for example, creating traceability of animals) 

(Greenville et al. 2020a). Equally, value-adding occurs both within the farm gate, such as through 

adopting organic, chemical-free, or low-emissions farming systems; and further down the supply 

chain in packaging, AgriFood manufacturing, marketing and traceability tracking. 

An indication of the pace of value-adding uptake is that the organic crop farming industry in 

Australia recording an average growth of 16% per year from 2015 to 2020 and consumer 

demand for organic produce is forecast to continue growing strongly over the next 5 years 

(IBISWorld 2020). Increased value-adding in the AgriFood sector has significant implications for 
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the workforce and for agribusiness owners in terms of changing capabilities and requiring new 

skill needs, while also driving a need for more coordinated value chains. 

5.5.1 Global value chains 
Agricultural employment growth has been spurred by Australia's participation in global value 

chains (see Figure 44). On average, in 2014 around 11% of the value of raw agricultural exports 

from Australia was made up of foreign inputs; the result is similar for food exports (Greenville 

et al. 2020b). For example, with Australian dairy exports, infant milk in particular, the industry 

has leveraged both its reputation for food safety and its access to imported inputs into 

production (dairy products from New Zealand), in combination with domestic production, to 

create value (Greenville et al. 2020a). 

Figure 44 Example of a global value chain 

 

Source: Adapted from Greenville 2019 

From 2007 to 2014, increased productivity in the agricultural sector led to a decrease in the 

number of jobs required to supply food and fibre to the domestic economy, with the number of 

jobs falling by 10%. However, this effect has been offset through growth in trade within global 

value chains. Jobs created in supplying inputs into global value chains grew by 12% from 2007 

to 2014, with a further 3% increase in trade jobs associated with exporting goods directly to 

foreign consumers (Greenville 2019). The net effect of these changes has been an overall 

increase in AgriFood sector employment (Figure 45). 
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Figure 45 Growth in source of employment for the agricultural workforce, 2007 to 2014 

 

Source: Greenville 2019 

Australian exports of value-added products nearly doubled in value from 2004 to 2014. Around 

29% of the total value of Australian agricultural exports in 2014 came from services sectors, 

with the majority of that outside of transport and logistics (in areas such as business services, 

which includes a range of on-farm service providers, from agronomists to machinery 

contractors) (Greenville 2019). 

5.5.2 Value-adding requires a coordinated supply chain 
To date the majority of the AgriFood sector has seen agriculture as a primary industry and 

separated the agriculture and food-manufacturing industries. Stakeholders need to start looking 

more holistically at the food production system, where agricultural inputs are not just a 

commodity but lead to value-added foods and beverages. This approach – an 'AgriFood 

production system – has the potential to enable the sector to be an even greater wealth creator 

in Australia. The concept of a 'Team Aussie AgriFood' needs to bring together all the actors 

across the AgriFood supply chain in metropolitan and regional communities to advance and 

unlock the potential for increased value-adding for sustainable growth. 

Successful implementation of value-adding in one part of the value chain benefits the whole 

chain by creating a more premium product. A coordinated and innovative value chain involves 

taking advantage of technology. A third of the companies surveyed (Guggenberger et al. 2020) 

had accelerated the digitisation of their supply chains and half had sped up digitisation of their 

consumer channels. Technology of all types can better support business. Essential to this new 

era are data and information systems, where interoperability and systems 'talking' to each other 

are critical. Traceability is fundamental to Australian agriculture – capturing data at each point 

of the supply chain so the information 'moves' with the product to mitigate risk, improve 

responsiveness, and enhance Australia's clean, green and safe reputation. In the red meat 

industry, the benefits of new DEXA technology are shared across the whole supply chain (Box 

11), an example of enhancing supply chain coordination through data. 
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Box 11 DEXA technology – better decisions and profits for businesses in the red meat 
supply chain 

DEXA (Dual Energy X-Ray Absorptiometry) is an objective measurement tool that measures meat, fat and 

bone in a carcase (carcase composition). This information can help the entire red meat value chain make 

more informed business decisions to improve on-farm and processing efficiency and deliver a product 

that is preferred by consumers. Sharing the data provided by DEXA along the value chain to complement 

other industry systems will allow all sectors to make more informed business decisions based on 

objectively measured information. Providing feedback along the value chain would place Australia at the 

forefront of global competitors in the area of feedback to producers about carcase quality. Economic 

modelling indicates that the gross benefits from the more widespread adoption and greater measurement 

accuracy enabled by DEXA could be $280 million per year by 2030. These benefits are shared between 

producers and processors. 

Source: MLA n.d. 

Government leadership to encourage the AgriFood sector to move to a fork-to-farm production 

system will assist the sector to meet changing demand patterns, as discussed earlier in the 

Strategy. A fork-to-farm production system starts with understanding the market, consumer 

needs and the product design required, then growing the desired crops and sourcing raw 

materials, moving to processing at the growing region through distribution to either on-demand 

platforms or selling directly to consumers. 

Producers need to step into this opportunity by creating brands that showcase the provenance 

story of their food, highlighting more boldly 'made or grown in Australia' to create a point of 

difference. In Australia we have great examples of this approach already happening today, 

where true value-adding is being undertaken close to the growing region. Entrepreneurial 

initiatives, such as those outlined in Box 12, need to be supported along with further investment 

in regional locations, enabling supply chains to move food from source to consumers. Targeted 

investment to attract the brightest minds with capability and skills to build high-quality 

amenities is a big part of this imperative; equally important are bolder actions to enable rapid 

commercialisation to happen within regions. 

Box 12 Local value-adding initiatives 

Mountain Milk 

Mountain Milk is a farmer-owned dairy cooperative located in north-east Victoria. It has developed a 

strong brand based on its commitment to triple-bottom-line social, environmental and regional 

development outcomes. With a view to creating a pathway for the next generation of farmers and 

generating pride in the industry, Mountain Milk supports the Alpine Dairy Pathways Program. This 

program allows secondary school students to meet farmers and other industry professionals and gain 

insight into the careers in the industry. 

Eureka blueberries 

Eureka blueberries are produced by Mountain Blue Farms. They are larger than traditional blueberries 

and result from the breeding of 2 existing varieties. Mountain Blue Farms has strong links with World 

Vision, and in 2019 donated 5 cents for every punnet purchased to World Vision to support farmers in 

Africa and Asia to adopt regenerative farming practices. 

Natural Evolution 
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Natural Evolution Foods is a Queensland company focused on biodynamic farming principles where 

produce is grown for maximum nutrition while remaining pesticide and chemical free. Its first product, 

designed in 2008, was a fully recyclable packaging system known as 'Banana Blankey'. Banana Blankey 

reduces the cost, handling and plastic packaging that bananas require for transport. Banana Blankies are 

made from a fully recyclable PET liner that fits into a fruit carton, cushioning the fruit during transport. 

Another product is the Natural Evolution Banana Ointment – a healing and antioxidant-rich natural 

ointment that aides in healing arthritic pains, burns, cuts, skin abrasions, skin rashes, irritations, nappy 

rash and cold sores. 

Source: Mountain Milk 2020; Natural Evolution 2020; World Vision 2020 

5.5.3 Growth in value-adding requires new workforce skills and thinking 
As value is created within the AgriFood sector, more jobs will also be created. In a forthcoming 

report the Australian Food and Agriculture Growth Centre, trading as FIAL, estimates potential 

for an additional 304,000 new jobs to be created by 2030, with 842,000 employed in total across 

the AgriFood supply chain, if the value of 19 growth opportunities is fully captured (Figure 46). 

The report identifies that the greatest job potential will be found in the health and wellness, 

supply chain transformation and targeted eating opportunities. In addition, the skills most in 

demand will be technical, managerial and numeracy, while critical thinking and problem solving 

will become more important (FIAL forthcoming 2020). 

Figure 46 Potential jobs growth in the AgriFood industry 

Source: FIAL forthcoming 2020 

The skills and capability to innovate are a critical component of successful value-adding. 

Innovation requires critical thinking and the ability to make and leverage connections within 

and outside Australia. Most of these skills and capabilities need the 'how'- practical tools and 
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techniques that can be applied daily in jobs across the sector. These skills are also transferable, 

with talent becoming more transient to allow for more cross-pollination and job opportunities 

across sectors. The Australian Meat Industry Council in its submission noted the importance of 

worker capability in value-adding: 

During the next 10 years the meat processing industry will require a smarter and more 

skilled workforce. It will need new skilled persons to undertake design, installation, 

calibration, maintenance/service, troubleshooting etc. There will be many new jobs 

generated. 

It is likely that average wages will increase commensurate with greater skills – 

however there must be sufficient incentives/programs in place to attract and retain 

these skilled workers in the rural/regional areas, otherwise we risk a technology lag in 

non-metropolitan areas across the country. 

Improvements in supply chain traceability and distribution (for example, shelf-life) will 

likely improve Australian exports and underpin ongoing sustainability of the sector 

(and jobs) Greater emphasis on end-to-end distribution and dedicated supply chains 

will likely result in greater investments in jobs to ensure these technical capabilities 

can be met. 

The act of innovation is a key enabler of successful value-adding. Innovation is defined as 

purposeful creativity and change that creates value. It is important to contextualise this, as 

innovation can have multiple meanings and perceptions across the sector. If it is purposeful and 

starts with the demand or need up-front, any change – no matter how small or big – that creates 

value across the food production system and ultimately for the consumer or end user is 

innovation. 

In that connection, the adequate training of food technologists by Australian universities is 

essential. 

The skills and capability to innovate are a critical component to address alongside industry and 

sector skill-based training. Capability development across the sector needs to work with 

technology adoption. This calls for more rapid and agile ways of continuous training and 

education, such as outlined in Box 13. 
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Box 13 A strategic approach to increasing AgriFood value-adding 

Monash Food Innovation Centre (MFIC) 

Established in 2013, MFIC partners with the fast-moving consumer goods industry to address future 

challenges and unearth opportunities through leading design innovation, education and research in 

AgriFood. Its projects and initiatives include: 

• providing access to high-quality food innovation services and support to explore and validate food-

related product or service offerings from concept stage to market execution with network partners 

• working with industry and farmers to transform food waste into profit by researching the potential 

opportunity and market value of food by-products 

• helping the dairy and food industry explore the next frontiers in the manufacturing of new products, 

efficient distribution and sustainable resource use via the Monash-led Food and Dairy Graduate 

Research Interdisciplinary Program 

• supporting strategic science, technology and innovation collaboration of mutual benefit to Australia 

and China via the Australia-China Joint Research Centre in Future Dairy Manufacturing 

• improving the sustainability of global food systems by applying research excellence in the field of 

agritech, focusing on the 3 key thematic areas of (1) data science, artificial intelligence and simulation; 

(2) robotics and automation; and (3) sustainability and ecosystem health (including human health 

through food) 

• developing future talent for the food and agricultural sector with the launch of the Master of Food and 

Agribusiness in 2020. 

Source: MFIC 2020 

Other barriers to successful value-adding 
Apart from needing to foster and develop workforce capability and raise awareness among 

agribusiness owners, there are other significant barriers to value-adding in the regions. These 

include high up-front capital costs, lack of sufficient infrastructure and ICT services in regional 

locations, and inaccurate asset valuations in AgriFood businesses (banking valuations have at 

times not kept pace with the changing nature of AgriFood production and increased value-

adding being undertaken on farm, as outlined in Box 14). 

Box 14 Barriers to value-adding 

For the past 30 years, horticultural industries have seen a time of rapid consolidation. This transition from 

small family-run production to larger conglomerates has all the advantages of economies of scale, better 

technology and modern systems – thus a more resilient business model. 

Packing on-farm 

The consolidation process over the past 30 years has seen many large packhouses built on what was once 

the old farm shed. The value added by not only growing in the regions but also packing to 'retail ready' 

format has increased the value retained in the regions and is a driver of regional prosperity. On-farm 

packing also minimises handling and freight, allows for waste products to be dealt with more effectively 

by composting rather than landfill, enables the multi-use of water, and the like. Moreover, products with 

the advantage of a minimised harvest-to-packing window and immediate unbroken cold-chain processing 

have proven to be tastier and more nutritious and have an extended shelf life. 

Processing on-farm 
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A more recent opportunity for food producers is the consumer trend towards value-added products. 

Products previously packed on-farm for retail sale are now being processed on-farm into ready-to-eat, 

pre-prepared and portion-controlled products, which have expanded the product range for retailers, 

widened the scope of producers and driven consumption among consumers. While driven by convenience, 

consumers are also heavily influenced by food hygiene, product visibility and the desire to reduce waste. 

Horticultural value-adding requires enormous investment 

The step from commodity production to value-add production brings with it many changes and 

challenges. First a mindset change in placing greater importance on food safety, food handling, hygiene, 

and cold-chain maintenance is required. Then a greater change is in the investment required in facilities 

and processes. These investments are often physically located on-farm in an area that was previously 

devoted to a different part of the production process, for example a processing factory located in an old 

shed. This can raise a challenge in accurately defining and valuing such investments, with some local 

councils not recognising 'agricultural industrial' as a category of planning use. 

Furthermore, some local councils will impose industrial compliance on new processing sites without 

granting an upgrade in planning title. These regulations require farm-based packers to comply with 

parking, access, stormwater, wastewater, and hygiene rules, for a value-adding facility that is categorised 

as a shed. 

Additionally, as there is often no recognition beyond farm use, large value-adding facilities can be valued 

as farm sheds. This is the major barrier to building value-adding facilities, at many times the value of 

commodity processing sheds, on farms where they belong. Commonly a valuer will not even recognise the 

full cost of a new facility in revaluation, meaning an immediate loss of value. This makes investing in 

value-adding even more capital intensive for farmers. 

Source: Robert Hinrichsen, pers. comm., September 2020 

Recommendation 4 

The Committee recommends that the Australian Government commission a brief review 

comparing food technology courses in North American, European and Australian universities 

to set a best-in-class benchmark for Australian AgriFood capability development. 

Recommendation 5 

The Committee recommends that governments recognise on-farm investment in value-add 

processing facilities with appropriate rezoning of land to support the growth of skilled 

AgriFood jobs in rural and regional Australia – for example through the designation of 

agricultural industrial zoning. 

5.6 AgriTech is driving new skill needs in the workforce 
A technological revolution is currently underway. Commonly referred to as 'Industry 4.0', this 

revolution is being driven by advances in information technology, field robotics and artificial 

intelligence. This revolution promises significant benefits to the AgriFood sector. An estimate of 

the potential scale of benefits is that the implementation of digital agriculture (one aspect of 

Industry 4.0 technology) across all Australian production sectors could lift the gross value of 

food and fibre production by $20.3 billion, a 25% increase on 2014–15 levels (Leonard et al. 

2017). Looking at the broader supply chain, FIAL (forthcoming 2020) estimated a total value of 

$200 billion in 2030 from adopting 19 areas of opportunity, which are underpinned by these 

emerging technologies. 
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One of the key implications of this revolution is how the technology can push forward the 

mechanisation frontier, enabling tasks that are still performed by hand to be fully or partially 

automated. While this may make some jobs obsolete, it will create new jobs that are more 

sustainable and change the skills required of many occupations throughout the AgriFood supply 

chain (Adeney 2018). AgriTech adoption will lead the workforce to transition from manual low-

paying jobs to more technical high-paying jobs that are also more attractive to Australian 

workers in terms of reputational appeal and career development. This transition will require 

new education and training structures, because farmers and other AgriFood workers need 

support to familiarise themselves with emerging technologies and to obtain the specialist skills 

required to maximise their use (Lockie et al. 2020). 

This section outlines the opportunities presented by emerging technologies and the challenges 

that need to be overcome to ensure the AgriFood sector can fully embrace those opportunities. 

Recommendations to achieve a collaborative and enabling approach to technological adoption, 

in addition to developing enhanced awareness and training structures, are outlined. 

5.6.1 Economics underpins increased innovation 
Increased technological innovation in the AgriFood sector has been driven by a variety of 

economic trends. At the farm level, technological augmentation and automation typically lead to 

gains in productivity and in turn profitability. Equally, a failure to embrace new technology 

places individual farms and industries at a competitive disadvantage relative to international 

competitors who do. This is particularly true given that new technology underpins modern 

supply chain traceability programs, which are gateway requirements to supply global value 

chains. 

The other key driver of technological innovation in the AgriFood sector is risk minimisation 

around labour inputs. Availability of sufficient labour at harvest time is crucial in many 

industries like horticulture, meaning that labour shortages can have a significant impact on the 

profitability and viability of a farm business. Substituting labour inputs for capital upgrades can 

save costs in the long term and reduce the economic risk caused by volatile labour availability. 

The application of automation to horticultural packhouse operations is a similar substitution of 

labour by technology and is already a well-established practice in Australia. 

The gap between expectations of AgriTech robots and their capability is closing quickly. In the 

United States in particular, the subtlety, dexterity and judgement of robotic fruit pickers has 

advanced significantly. For example, Root AI's robotic fruit pickers grip produce using an 

embedding and twisting motion, so the robotic fingers and wrist mimic the human hand. In 

addition, Root AI's vision hardware, combined with the company's custom convolutional neural 

networks, allows the robot to make judgements on ripeness, size and quality (Gonzalez 2020). 

5.6.2 The pandemic is fast-tracking investment in AgriTech 
Geopolitical and social trends relating to access to labour are accelerating the investment focus 

on AgriTech, especially in the United States (KPMG & Skills Impact 2019; Zahniser et al. 2018). 

The pandemic has exacerbated labour issues in some industries due to restrictions on 

international travel and movement of workers, with the extra labour shortage risks expected to 

accelerate automation adoption. The effects of the pandemic have been felt right across the 

AgriFood supply chain, such as in transport, processing and food safety. Current AgriTech 
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initiatives will play a major role in adapting to circumstances induced by the pandemic and there 

will be new opportunities for technological innovation in all parts of the supply chain. 

5.6.3 Australian initiatives are gathering pace 
Stakeholder submissions and consultations provided examples demonstrating that the 

technology frontier continues to advance in both animal and plant production and in 

downstream processing sectors (Box 15). For example, Cotton Australia's submission cited the 

benefits from the recently introduced on-board module building system for cotton pickers: 

One producer was excited about the labour savings the on-board round module 

building system would bring to his operation. He was able to take his existing picking 

fleet down from six machines to four machines and significantly reduce the support 

staff that goes along with them. With a traditional fleet, he was running 22 to 24 

people on any given day but could likely reduce that number to about seven. 

Larger and more powerful farming and transport equipment can complete operations in less 

time. Automatic milking reduces labour requirements in the dairy industry. Horticultural 

packhouses increasingly use sensor technology and automation to sort and pack products – 

tasks previously performed by hand. Advances in genetics and plant breeding have also 

improved labour efficiency. Examples are the use of semi-dwarf apple trees, which reduce tree 

size, making apple picking faster and reducing the need for pruning; and Roundup Ready cotton, 

which removes the need for weeds to be pulled by hand. 

Box 15 Augmentation and automation 

Augmentation 

This term refers to the use of robotics or mechanisation to assist human operators to perform tasks, 

enabling a worker to do higher value work or to work more efficiently. Augmenting technologies require 

the upskilling of the workforce to build new digital and enabling capabilities to operate the new 

technology. For example: 

Cotton picking – The industry first began with single-row and 2-row cotton pickers where the labour 

force requirements were minimal but the operation was extremely slow. The next stage in the 

advancement of the cotton picker was the development and widespread adoption of the 4-row cotton 

picker. However, each cotton picker could require up to 5 staff to drive boll buggies and operate module 

builders, and several ground crew to assist the operation. 

Nearly 10 years ago the cotton industry quickly adopted the latest technology in cotton picking with the 

introduction to the Australian market of the CP690 cotton picker, which has made possible non-stop 

round module making and has drastically reduced the labour force requirement. 

Meat processing – The manufacturing industry, including the red meat processing sector, is currently 

experiencing a shift in operation capability with the introduction of Industry 4.0 technologies, including 

the Internet of Things and intelligent automation. The use of technologies such as intelligent automation 

in the sector can be applied to areas such as animal welfare monitoring, plant cleaning and hygiene, 

cutting and deboning operations, grading and trimming meat products, ergonomics and employee safety, 

machinery maintenance, and meat packaging and warehousing. 

Forestry – A range of advanced techniques in biotechnology, geospatial technology, field robotics and 

automation are being integrated into operations of leading forestry, transport, logistics and wood product 

companies. Adoption of these technologies will benefit industry by improving tree characteristics, forest 
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growth rates, log utilisation, process management, pest management, species' climate adaptability, and 

general value-add and productivity. 

Advanced technologies with significant implications for current and future commercial forest 

management and harvesting include: 

• biotechnology: clonal propagation, marker-aided selection and breeding, genetic engineering and 

genomics 

• geospatial technologies: remote sensors, drone technology (UAVs), wearable and mobile 

technologies/apps, and new-generation satellite imagery technologies 

• robotics and automation: automatic (X-ray) log-measuring systems, on-board computers with 

wireless data transfer, and remote-controlled felling. 

Self-driving vehicles that use artificial intelligence may also have the potential to transform commercial 

forest practices over time. 

Border biosecurity – International trade is growing; the volume of goods entering Australia is forecast to 

significantly increase by 2030. Other factors such as globalisation, increasing complexity of international 

supply chains and changes to operating environments due to the pandemic are making biosecurity risk 

management more challenging. The Department of Agriculture, Water and the Environment has initiated 

the Biosecurity Innovation Program to help develop emerging technologies and approaches with the 

potential to improve early detection. Initiatives of the program include drone surveillance, artificial 

intelligence, robotics, next-generation sequencing and new biological controls. 

Automation 

This term refers to the capacity of technologies to complete tasks and activities previously performed by 

hand. Successful implementation of automation technologies requires the redefinition of workforce roles 

and the development of capabilities to operate and service the new equipment. For example: 

Tasmanian aquaculture and fisheries – Modern wild fishing and aquaculture operations employ an 

increasingly specialised workforce that relies on automation, often with remote or off-site control. Most 

feeding, environmental monitoring and surveillance operations of Tasmanian salmon producers are now 

performed from central control centres. As a result, there are fewer workers on salmon farms and 

employees increasingly have tertiary qualifications in fields beyond the biological sciences, such as 

computing and electronics. A similar technological shift is underway in many global/high-seas wild 

fisheries, with increased use of artificial intelligence to track operations and measure the catch and by-

catch. 

Field robotics – Agricultural robotics and sensor-based precision agriculture for in-field operations are 

initiatives that are beginning to become commercially available. Many of these robots take advantage of 

big data and can be programmed to use machine learning or artificial intelligence (AI). The Australian 

Centre for Field Robotics at the University of Sydney is an Australian leader in this area, with its robotics 

spin-out Agerris using AI mapping and decision systems in the field. In general, robots can be remote-

controlled by a person or go through a pre-set route while applying collision avoidance algorithms and 

GPS. Specific robotic initiatives include: 

• robots with moisture sensors that only water specific parts of a field 

• fertiliser application equipment that only sprays select plants at optimal times 

• detailed sensors that track animal health 

• robotic fruit pickers and precision non-chemical weed pullers 

• digital agronomy via drones and ground robots that use 3D-imaging and map-building to monitor soil, 

plants and crops. 
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These initiatives not only reduce labour costs and enhance on-farm productivity, such as through 

increasing crop yields, but also create co-benefits in environmental sustainability, such as through 

reduced chemical use. 

Packing sheds – Automated packhouse equipment is technology that has been adopted in the Australian 

horticultural supply chain over the last few decades. Packing shed automation involves processes and 

equipment such as pre-sizers, automatic labelling, palletisers, integrated weighing systems and robotic 

forklifts. Automated packhouses still need technicians to plan production, run the line and perform 

maintenance, preserving the need for human capital within these businesses (Oladele 2019). One such 

example in Australia is Geoffrey Thompson Holdings, a vertically integrated apple and pear horticultural 

business that combines packing shed automation with human employees throughout the production 

process. 

Source: Consultation with Agerris, Cotton Australia, Australian Meat Processor Corporation, Tasmanian Government 
and ForestWorks 

5.6.4 The skill requirements of future jobs are changing 
Modelling on the effect of emerging technology on the AgriFood workforce estimates that 41% 

of jobs in the sector will be transformed through the impact of augmenting and automating 

technology over the next 10 years (KPMG & Skills Impact 2019). By 2030, one in 3 new jobs 

created in the industry will be technology related, mostly navigation and process automation 

technologies. Securing the range of skills required by this technological revolution will be a 

complex task, particularly as they will also be in high demand in other parts of the economy. 

Roles not traditionally associated with the AgriFood sector such as software developers, data 

engineers and data scientists will be needed to extract the most benefits from navigation 

technology, process automation and robotics (KPMG & Skills Impact 2019). It is critical that the 

workforce is equipped with the skills needed to embrace these changes and ensure the future 

viability of the AgriFood sector through awareness of career pathways. This can be done through 

the transformation of traditional agriculture or horticulture programs to STEM-infused 

agricultural science programs (Oladele 2019). Additionally, upskilling in data literacy and 

knowledge will be essential to ensure the reliability and value of on-farm data streams (Lockie et 

al. 2020). 

Similarly, Cotton Australia's submission stated: 

As highlighted in the Workforce Development Strategy developed for the Australian 

cotton industry, the expansion of digital capacities more generally will reinforce the 

requirement for a smaller pool of more skilled labour with the ability to operate 

complex systems. Additionally, the adoption of newer production technologies will also 

result in employees needing to have a greater skills base, as the average number of 

employees on farm may decrease. 

Increasingly, multidisciplinary skillsets are required. For example, staff with deep 

technical knowledge complemented by an understanding of supply chains, relationship 

management skills, and experience in digital platforms are proving increasingly 

appealing for employers to hire. Researchers will need to have more on-farm and 

production experience to increase their understanding of the potential solutions that 

can be developed to address business needs. 
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FIAL's assessment of growth opportunities in Australia's food and agribusiness sector found that 

to realise those opportunities, the number of workers with technical, managerial and numeracy 

skills would need to increase significantly. The assessment found that administrative work and 

manual labour are the jobs facing the greatest average skills change from 2019 to 2030 (FIAL 

forthcoming 2020). This suggests the need for training programs that are broad based and 

consider the education and training needs of the full spectrum of the workforce. 

The Western Australian Government also reflected on the increasing skills needs of the 

agriculture machinery services sector: 

The Farm Mechanisation sector is vital to WA's broadacre farming sector and is 

critical to crop yield outcomes and profitability. A key industry concern has been the 

lack of training in new and emerging technologies for farm machinery technicians as 

well as the importance of developing a central location in regional WA to enable 

industry to partner with Registered Training Organisations (RTOs) including the local 

TAFE. 

There are currently an estimated 130 agricultural machinery apprentices in training 

in WA at any one time across all years of the apprenticeship, and industry demand for 

apprentices is expected to grow significantly over the next ten years as the rate of 

technology adoption escalates. 

Traditional husbandry skills and general labourer positions will remain important to the 

AgriFood sector for the foreseeable future as the uptake of technology is unlikely to proceed 

evenly (Wu et al. 2019). Although the greatest gains are likely to come from the subsectors that 

are still highly labour intensive, such as fruit and vegetable picking, those are also the sectors 

that most resist mechanisation due to the human judgements and physical dexterity required 

(RBC 2019). 

5.6.5 Challenges 
A relative lack of digital maturity and technological understanding 
International comparisons suggest that the digital maturity of the agriculture industry is very 

low compared with other industries. The related transport and manufacturing sectors are also 

lagging (Table 6; Office of the Chief Economist 2018). Recent research suggests that these 

findings are true of the Australian AgriFood and related supply chain sectors (KPMG & Skills 

Impact 2019), with a consistent lack of proficiency in operating technologies and digital devices 

across supply chain businesses. 
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Table 6 Brookings Digital Score and McKinsey Digital Index measures of industry 
digitisation in the United States 

Measure Ag. Mining Manuf. Utilities Constr. Wholesale 
Accom. 
& food 

Trans. Finance 
Health 
care 

Brookings 
Digital 
Score 

16 30 33 44 33 44 30 33 55 46 

McKinsey 
Digital 
Index 

Low Low Medium Low Low Medium Low Low High Low 

Note: The Brookings Digital Score is based on survey responses to questions on technology, including knowledge level, 

knowledge importance, work activity level, and work activity importance. The McKinsey Digital Index measures digitisation 

across several indicators: digital spending, digital asset stock, transactions, interactions, business processes, market making, 

digital spending on workers, digital capital deepening, and digitisation of work. 

Source: KPMG & Skills Impact 2019 

A number of factors are thought to contribute to the relatively low digital maturity of the 

Australian AgriFood sector, including: 

1) a lack of leadership and strategic direction 

2) low levels of awareness of available technologies and the benefits they could deliver 

3) low levels of digital literacy and a lack of specialist agricultural data scientists 

4) perceived low value from the technology or the provider 

5) lower payoffs for smaller businesses, which are predominant in the industry 

6) a lack of necessary infrastructure or connectivity in regional areas (KPMG & Skills Impact 

2019; Zhang et al. 2019; Nolet & Mao 2018; Leonard 2017). 

The role of advisers 
The roles of key agribusiness advisers, agronomists, vets, retailers and the finance sector are 

likely to expand by including greater use of data and an ability to advise clients on appropriate 

technological solutions that fit with their business needs. These sectors will need to invest in 

infrastructure, training and collaborative linkages to better serve the needs of their clients (EY 

2017). As noted by the Australian Council of Deans of Agriculture: 

Advisory specialists such as agronomists therefore need to be trained in evaluating and 

integrating all the data into management advice. So rather than replace labour, these 

technologies increase the need for specialists to interpret and provide advice on 

management changes based on the data. 

Similarly, Crops Consultants Australia advised: 

The question for industry is how do we use AgriTech in our business to add value for 

our clients? AgriTech now is much more than a drone and the amount on offer in this 

space can be overwhelming. There is a key role for Agronomists in assisting their 

clients through the purchase decision making process and the ultimate 

implementation of their chosen 'tech' into their farming system. It is evident that in 

order to fulfil this role, ongoing training in tech products and implantation will be 
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essential for our future agronomy professionals. Such training is expensive, and once 

again, is as quickly outdated as the equipment. 

AgriTech exhibits potentially disruptive features for farm management. The absence of objective 

advice on the selection of technology has at times created the impression that technology is 

being forced onto industry – which erodes confidence and creates a barrier to investment (Nolet 

& Mao 2018). This necessitates greater input from a farmer's advisory network to facilitate 

optimal farm system adaptation (Eastwood et al. 2019). Government initiatives aimed at 

upskilling the workforce in the face of the AgriTech revolution must identify and work with 

agricultural advisers and service organisations to co-develop models for provision of new and 

needed services. Additionally, advisers represent an efficient and effective point for government 

or industry interventions designed to increase the adoption of technology in the AgriFood 

sector. 

5.6.6 Opportunities 
The Australian AgriFood sector can become a leader in AgriTech education and training 
There is an opportunity for the wider Australian AgriFood sector to become a world leader and 

exporter in AgriTech robotics and precision agriculture. This is due to the significant technical 

expertise and experience among individuals, AgriFood businesses and industries across the 

country, as well as the successful introduction of such technologies and world-class operations 

in parallel sectors such as mining, construction and energy. The technological knowledge and 

skills the mining sector has developed over the last 30 years presents a blueprint for future 

whole-of-supply-chain automation and optimisation in the AgriFood sector. The AgriFood sector 

has an opportunity to learn and copy from best practice initiatives in the mining sector and build 

on shared expertise. 

Achieving this ambition starts with the workforce and increasing their exposure to AgriTech and 

technology augmentation, with the mining industry offering many examples in this area (Box 

16). By upskilling the current and future workforce in robotics and precision agriculture, 

together with working collaboratively with farm businesses and manufacturers, the wider 

supply chain can benefit from increased productivity and global competitiveness. 

Box 16 Education and training pathways in the mining sector 

The mining sector is proactively preparing for changes to the skills composition of its future workforce. 

These changes flow from the evolving nature of work and workers and increasing technology adoption 

(such as automation, robotics and artificial intelligence) across the mining value chain (MCA 2020a). 

Minerals Industry Education Summit 

On 17 May 2018, industry, academia and governments convened the first Minerals Industry Education 

Summit. The summit examined current and future workforce needs and the education and training 

landscape and discussed a collective response to changing skills requirements, educational challenges and 

the recruitment and retention of qualified professionals. Participants discussed how to work with 

students, the education sector, industry and governments to plan for the future minerals workforce. 

Further informed by the summit, industry-wide and cross-sector collaboration is continuing as partners 

work to develop a national strategy that will: 

• create postgraduate qualifications providing a pathway for graduates of other engineering disciplines 

to qualify as mining engineers 
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• identify skills and capabilities to enable the existing minerals workforce to upskill, cross-skill and 

reskill through vocational education and training, including micro-credentialling 

• map career and employment pathways to show the opportunities in and pathways into the minerals 

industry 

• forecast future employment needs and opportunities across the industry. 

Rio Tinto Centre for Mine Automation at the University of Sydney 

The centre pioneers world-class research to develop new mining technology. Through its work, it also 

supports the education of mining engineers and technicians, with over 40 researchers and more than 10 

PhD scholarships awarded to support automation research. 

Rio Tinto, Western Australian Government and South Metropolitan TAFE 

This partnership supports development of new technology and innovation career pathways. Beginning in 

2017, the partnership recognises the need for skills to support new roles within the workforce being 

created by automation and digitisation. These include new roles as controllers to operate and monitor 

driverless vehicles, pit controllers to monitor and manage vehicle operations on site, and communications 

and systems engineering specialists to provide detailed fault diagnostics. Rio Tinto committed $2 million 

to support industry, government and the education sector to collaboratively develop and deliver new 

nationally recognised qualifications in automation. 

Source: MCA 2020a 

AgriTech adoption will lead to greater job attraction 
The advantage of the AgriTech revolution is that the same technologies will be key in attracting 

skilled workers to the AgriFood sector. AgriTech adoption will lead to more technical high-

paying jobs that are safer and offer greater career development opportunities. The House of 

Representatives Standing Committee on Agriculture and Industry (2016) noted that the same 

technologies that are transforming the agricultural sector will be the key to attracting the right 

people to the sector in the future. 

Greater job attraction lies in the changing nature of roles in AgriFood businesses. Robotics, 

automation and digitisation will allow workers to devote more time to complex tasks rather 

than to activities requiring low levels of skill (Lockie et al. 2020). In some contexts, technology 

results in more decision-making being devolved to the shop floor and increased worker 

participation in the design of production processes. Workers can take on the increased 

responsibilities that come with more technologically advanced manufacturing, which is a 

positive for career development. Additionally, the introduction of AgriTech reduces the physical 

stress of repetitive jobs and helps ensure safe working conditions (Gibson et al. 2019). 

The education and training system must provide the emerging skills needed 
Providing the skills for farmers to use new technology on farm is important, as is developing the 

broader rural workforce to work in support and service roles. Upskilling can be provided 

through accredited university and VET courses, micro-credentialling, other professional 

development programs and informal training. 

The Australian tertiary education system needs to meet the emerging need for technology 

training in the AgriFood sector and the broader economy. The Australian Industry and Skills 

Committee, which oversees the national vocational education and training (VET) system, has 

established cross-sector projects in the areas of automation and digital skills, big data, and 
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supply chains to address common and emerging skills from the digital change underway across 

the nation's economy and workforce (AISC 2020). 

Universities are also increasingly including technology components as part of their course 

offerings and are collaborating with the AgriFood sector on research programs through 

cooperative research centres. In addition to formal education, a range of informal government, 

private sector and industry training courses exist. The developers and retailers of technology 

provide advice and training in its use. 

5.6.7 Upskilling the current and new workforce still faces obstacles 
Although a suite of VET digital training units is available, there is generally low uptake of these 

units (KPMG & Skills Impact 2019). This is due to a range of interrelated reasons, including: 

• registered training organisations (RTOs) choosing not to offer courses due to the costs 

(including the cost of equipment) and difficulty attracting skilled and experienced trainers 

• RTOs offering training in current practices (where demand exists), rather than future 

practices (where demand does not exist) 

• low collective demand for training – resulting from a lack of understanding of the potential 

benefits of the technology and of the training. 

Government leadership is necessary to break the current behavioural impasse that results from 

employers' lack of willingness to invest in training and technology, and RTOs' lack of willingness 

to provide expensive training courses in the absence of assured demand. 

Unlike VET providers, universities and related research centres can provide training and 

conduct research in areas that foreshadow the future needs of the AgriFood sector. Although this 

should help ensure the sector has the skills that it needs in the long term, it will do little to 

upskill the existing workforce. A review of the education and training offer is required and, 

rather than supplier-led education and training, demand-led programs that deliver impact are 

now required. 

5.6.8 Government investment and reforms are underway 
On 1 September 2020, Minister Littleproud announced that the Australian Government will 

invest $86 million to establish 8 Drought Research Adoption and Innovation Hubs across 

regional Australia and will develop a Digital Foundations for Agriculture Strategy. The hubs will 

be in regional areas that reflect the key agricultural and climatic zones across the country. The 

regions targeted are southern New South Wales; southern Queensland / northern New South 

Wales; south-west WA; Victoria; Top End NT/WA; Tropical North Queensland; South Australia; 

and Tasmania. 

Key components of the reform agenda include: 

• developing a National Agricultural Innovation Policy Statement, which will include new 

ambitious, mission-oriented innovation priorities to stimulate investment and action on 

important cross-sectoral issues 

• developing a Digital Foundations for Agriculture Strategy, to be released early in 2021, to 

set the foundations for digital growth and opportunity across the sector 
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• working with research and development corporations (RDCs) to deliver digital platforms 

that support uptake of innovation and commercialisation outcomes 

• scaling up agricultural innovation hubs and precincts and working with industry to 

strengthen extension, adoption and commercialisation. 

Further to this announcement, on 1 October 2020 Minister Littleproud announced that the 

Australian Government, through the 15 agricultural RDCs, is creating a public company, 

Agricultural Innovation Australia Ltd (AIA). AIA will be managed by an independent, skills-based 

board and will invest in strategies that address shared challenges and opportunities to deliver 

transformative outcomes for the agricultural sector. Minister Littleproud also announced that 

the Australian Government is committing $1.3 million in seed funding for the first AIA 

investment strategies to fast-track action on the ground. 

As part of the Commonwealth Budget 2020–21 announced on 6 October 2020, the Australian 

Government committed to full write-offs of machinery equipment for all businesses with a 

turnover of up to $5 billion. The government's instant asset write-off cap was increased from 

$30,000 to $150,000 at the onset of COVID-19 but had been set to end on 31 December 2020; it 

will now be continued. The government also announced the introduction of a 'loss carry-back 

measure' allowing losses made to June 2022 to be offset against profits made in or after the 

2018–19 financial year. This means farmers could purchase machinery and immediately deduct 

the full cost, which could, in turn, generate a tax loss, which could result in the refund of tax paid 

in the past 2 financial years. 

5.6.9  Continued collaboration is critical 
The Committee notes the opportunity to build on the significant investment already made by 

government and industry to further develop the digital capability of the AgriFood workforce. 

Stakeholder submissions were supportive of this approach. Skills Impact recommended that the 

Strategy: 

Adopt the recommendations in the Agricultural workforce digital capability 

framework report such as establishing digital capability benchmarks across sectors 

and driving the development of curricula and training pathways for both existing and 

future workers. 

Submissions suggested adding other institutions, such as Food Innovation Australia Ltd and 

cooperative research centres, to the existing collaborative model established by the Accelerating 

Precision to Decision Agriculture project (P2D) and the subsequent Growing a Digital Future in 

Agriculture project. 

Wine Australia encouraged a continuation of the existing collaborative approach the rural 

research and development corporations have taken, noting: 

The grape and wine sector is not the only industry vying for people who have expertise 

in artificial intelligence, machine learning and big data to come up with solutions to 

some of our sector's problems. These skills are important to the ongoing 

futureproofing of the grape and wine sector but also provide a transferable base 

across many industries including defence, space and engineering. 
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Taking a collaborative rather than competitive stance, aligned to a more agile whole-

of-education pathways approach, will have wider impacts. It speaks to a recent 

Department of Agriculture and Water Resources report which concluded 'The 

effectiveness and efficiency of Australian agricultural innovation today is undermined 

by poor cross-industry and cross-sectoral collaboration, limited diversity of skills, 

difficulty in attracting new entrants and limited systematic approaches to innovation'. 

The Committee considers that collaboration across government, industry, academia and 

education providers would enhance the impact of current and future investments. 

Recommendation 15 (Section 6.2.4) outlines a vision for an AgriFood Tertiary Education 

Council, which will coordinate strategic responses to education and training challenges, and 

strengthen industry leadership. New workforce skills driven by increased AgriTech adoption 

should be a key focus of this future council. 

5.6.10 Further reforms and support are necessary 
The Committee believes that governments have a role to play in creating an enabling 

environment that ensures the successful delivery of education and training programs that grow 

the AgriFood workforce's capability to harness new technology. The Committee believes that the 

Australian Government should consider providing necessary incentives to training providers in 

order to create high-quality courses in digital agriculture and field robotics that use on-the-job 

learning, such as through smart farms. 

There is also an opportunity for government to assist Australian AgriFood in making necessary 

capital investments in robotics. These capital investments are critical, but often involve high 

upfront and ongoing costs due to the equipment's technical sophistication, transport and 

installation requirements, and maintenance needs. Therefore, government has a role to play in 

providing leadership and the necessary incentives to overcome barriers to the adoption of such 

technology, which will require an upskilled workforce. 

Additionally, government has a role to play in raising awareness of career pathways and 

fostering the development of potential employees in the AgriFood sector, to support both the 

growth of automated operations and the sustainability of the sector. To build a strong collective 

workforce for the entire AgriFood sector, there is a need to better develop the next generation 

through technology, educational and training initiatives, and new ways of thinking. 

The nature of agricultural employment is being revolutionised by technological innovation and it 

is critical that education and training pathways keep up with new farming practices to maintain 

the competitiveness of Australian AgriFood and realise imminent growth opportunities. The 

Committee believes that recommendations 6, 7 and 8 could be a major part of the Australian 

Government's workforce strategy around AgriTech and innovation, helping ensure the 

agricultural workforce gains sufficient ICT, engineering and robotic skills in order to meet the 

changing nature of technology use and labour demand moving forward. 
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Recommendation 6 

The Committee recommends that the Australian Government extend indefinitely, for field 

robotics and other high-end AgriTech, the full tax write-offs announced in the Commonwealth 

Budget 2020–21. 

Recommendation 7 

The Committee recommends that the Australian Government consider collaborative 
approaches, including co-funding models with state and territory governments, to build 
knowledge of AgriTech developments among advisory (extension) services and their staff. 

Recommendation 8 

The Committee recommends that the Australian Government's Drought Resilience Research 

and Adoption Program hubs make strong links to AgriFood workforce capability 

development and extension. 

5.7 Conclusion 
The Australian AgriFood workforce requires development as shown in each section of this 

chapter. The AgriFood industry and its supply chain interdependencies are generally poorly 

understood, yet this industry is extremely important to national economic recovery from the 

current pandemic and our future. Reform of the education and training system that supports 

AgriFood is required so it can become a cohesive, demand-led, modern, internationally 

competitive and relevant service to the AgriFood industry. 

New understanding and definition about what the AgriFood industry involves is required, as is 

the mapping of jobs, careers, and education and training. The skills needs of existing jobs are 

changing in response to the use of new technology, which is sweeping through all segments of 

the industry. At this stage the modern AgriFood industry is largely invisible to the community, 

who are unaware of the increasingly skilled nature of many jobs within the supply chain. 

A comprehensive understanding of commercial imperative, end-to-end supply chain reality, 

value-adding opportunity, technology and innovation in domestic and global markets is 

essential. The AgriFood workforce requires sophisticated development focusing on critical 

thinking, complex problem solving, ingenuity, agility and resilience, so that as a nation we are 

ready for the future. And innovation, AgriTech, application of technology, and investment in 

equipment and education and training courses need to be firmly based on the practical reality of 

agriculture and fisheries – the land, sea, water and energy necessary for sustainable and 

lucrative industrial transformation. 

Australian society has a history of being practical and realistic, and working together in times of 

adversity. Our history also shows we are innovative and collaborate effectively for mutual gain. 

This Strategy emphasises the need for partnerships. People from public and private sector 

organisations across the supply chain need to work together to build a new demand-led path to 

deliver the outcomes necessary to support this vital economic activity. Companies, industry 

groups, suppliers, unions, government and academia need to devise new ways of working 

together so the partnerships deliver meaningful outcomes and the desired impact. 'Business as 
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usual' in Australia can no longer be relied upon; 'Team Australia' requires new energy and 

coordination and the courage to make a difference (see Chapter 2). The powerful connection of 

the relevant parties in respectful, trusting and constructive relationships, as demonstrated in 

many of the initiatives highlighted in this report, cannot be underestimated. 

The pandemic continues to place extraordinary pressure on the AgriFood industry. To make a 

difference Team Australia needs to find the right partners, agree on the priorities and deliver 

impact quickly. 
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6 The long-term workforce 
The Committee is convinced that attracting and retaining a skilled AgriFood workforce needs to 

be based on a new reality – a reality of good experiences, a reality that matches the brand the 

sector seeks to build as a global quality AgriFood provider. This view has parallels with the 

approach taken in Tasmania to link the AgriFood sector to the Tasmanian brand strategy. 

The Committee heard of leading initiatives that are making inroads. These initiatives 

demonstrate the importance of industry leadership, targeted approaches, prioritising diversity, 

providing a breadth of career possibilities and ensuring strong links to education and training 

(Section 6.2). 

It is the Committee's view that further change is required in the design of jobs, an extensive 

uplift in workplace leadership and human resources management skills (Section 6.3) and 

industry ownership and development of highly attractive industry entry and career 

development pathways (Section 6.1). 

Alongside the scaling-up of innovative approaches already underway in some parts of the sector, 

the Committee recommends a new signature initiative to re-engage Australia's young people 

and their families with the sector. This needs to provide positive experiences of the 

opportunities for jobs and careers in the sector and demonstrate the alignment between the 

community's interests in sustainability, care for the environment and quality food, with the 

opportunities the sector provides. 

6.1 Attracting and retaining the future workforce 
To address poor perceptions of jobs in the sector, it is necessary to work on improving the 

attractiveness of jobs and careers and raising awareness among the general community of the 

opportunities in the sector. This requires a multifaceted response, starting with employers and 

the jobs and opportunities they provide. 

6.1.1 Employer champions 
The committee heard of the importance of 'employer champions' in designing more attractive 

jobs in terms of task variety, working hours and conditions related to their sector context. Such 

champions are successful in attracting employees and demonstrating industry leadership. They 

are employers who exemplify: 

• professionalism, including fair pay and conditions expected in modern workplaces, 

• commitment to a safe workplace and a productive and respectful workplace culture 

(Section 6.3) 

• an engaging workplace, offering a point of difference from other sectors in adventure, 

experience, skills and job and career opportunities. 
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These employers also focus on employee retention and not only attraction. High employee 

turnover increases the effort required to attract a workforce. The submission of social 

researcher Dr Nicole McDonald noted: 

Agriculture seems fixated on attraction through marketing itself to new entrants. In 

much the same way best practice management in production and positive 

environmental outcomes underpins the ability for industry to obtain and maintain its 

social licence, best practice management in human resources and positive retention 

outcomes underpin the ability for industry to seem desirable to new entrants and for 

the next generation to develop interest in pursuit of a quality career in agriculture. 

This must move beyond a focus on minimum legal requirements to optimal people 

management practices required for workers to be engaged, motivated, and satisfied 

with their jobs. Aspects of transformational leadership are present in some of the best 

performing businesses. 

Improving the perception of jobs and careers in the industry needs to be coupled with a genuine 

effort by employers to improve the quality of job roles, either using improved management 

practices (Section 6.3) or increasing the use of technology to reduce the need for heavy manual 

labour. 

The Committee heard that employer champions should be identified and recognised for the 

leadership they can provide in the front line of the vision of workforce attraction and retention 

as well as in mentoring of new entrants and other employers. 

Recommendation 9 

The Committee recommends that the Australian Government, in partnership with the state 

and territory governments, establish an 'Employer of Choice' academy and award scheme to 
raise awareness of, and to demonstrate, leading human resource and workplace management 

practices in the AgriFood sector. 

6.1.2 Understanding and addressing community perceptions of jobs and 
careers 

While specific subsectors can take the lead in improving attractiveness of jobs and careers 

relevant to their context, the degree of disconnect in the community with the AgriFood sector 

requires a collective response. Submissions highlighted the need to influence general community 

perceptions of the AgriFood industry and to promote positive aspects of working in the industry, 

including: 

• the intrinsic importance of the industry in feeding, clothing and housing society 

• the lifestyle benefits of rural or regional living 

• the increasing role of technology in the sector and the new types of jobs coming on line. 

Conversations about food and where it comes from lead to wide-ranging discussion of ethics, 

brands, innovation, people development, lifestyle and health and are entry points for 

opportunities to work in the sector. This also highlights the importance of language and 

terminology. 
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Skills Impact highlighted the need to modernise the language used in job descriptions and roles 

to make them resonate with a broader range of people and to remove the possible impression 

they are low-skilled roles (for example, farmhand). 

The need for a shared, positive vision and narrative for the sector has also been highlighted by 

Bray & Cay's (2018) comprehensive review of agriculture in schools in Australia. They noted: 

The place of food and fibre in contemporary society needs clarifying via articulation of 

shared societal values regarding issues critical to agriculture's future, including 

technology, health, rural and regional development and education. 

There is a need for a common, contemporary narrative for food and fibre careers, including 

the growth in new technology-based roles in support of primary production, and a need to 

share that narrative with students, teachers and careers advisors. 

Any effort to change the broader community's perception of careers in the AgriFood industry 

will not be easy. It will not be possible to curate how the industry is presented to the public by 

the media and how events such as droughts and other natural disasters or periods of poor 

financial return, which are inevitable, are portrayed. However, consultation undertaken by the 

Committee with the Minerals Council of Australia, Brand Tasmania and EY highlighted the 

importance of conducting research of community perceptions to inform an evidence-based 

approach to address them. The Committee considers this to be critical early step if the sector is 

to change the broader community's perception of careers in AgriFood. 

Recommendation 10 

The Committee recommends that the Australian Government, in consultation with the 

AgriFood sector, commission research on community perceptions about work in the AgriFood 

sector to inform an evidence-based campaign encouraging people to enter the sector. The 

Australian Defence Force and Minerals Council of Australia campaigns could be models.  

6.1.3 Recognition that careers communication does not replace quality 
'lived experiences' 

The Committee received many submissions concerning the poor quality of AgriFood career 

communications in schools and elsewhere and the apparent low interest of career advisers and 

lack of training for career advisers. Quality careers information and careers advice is an 

important first step. However, it is largely up to the career seeker and their searching to locate 

and use this information. Given the poor awareness and perception of the AgriFood sector, 

relying on impersonal resources such as websites to attract people will be less effective than if 

quality resources are combined with quality experiences for any hesitant potential new entrants. 

The Committee heard that a positive lived experience and connection with the AgriFood sector, 

whether that is in primary or secondary school, in university or though work experience, proved 

essential for turning a vague interest into a career start. 

A person's first experience with the sector is important. The Committee heard of the importance 

of employers investing in interactive educational experiences that develop relationships with 

potential long-term entrants. Poor early experiences lead not only to turnover but also to the 

development of a poor reputation as those with a bad experience share their experience with 

their peers. 
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Targeted and tailored experiences for entrants that link to quality 'tasters' and 'education 

experiences' at all levels are crucial in the sector and an important area for collective effort. 

6.1.4 Continue strong engagement in schools 
The Shergold review into senior secondary pathways into work, further education and training 

(2020) noted the importance of exposure to careers in a variety of roles and industries during 

primary and secondary schooling, when young people are in a career exploration phase. 

Relevantly, it recommended: 

Recommendation 11: Education authorities and industry bodies should formalise 

their working relationships in order to facilitate the engagement of industry in senior 

secondary schooling in a systematic and comprehensive manner. 

Recommendation 12: Education authorities need to facilitate and encourage 

partnerships between schools and employers at the local level in order to help 

students to make choices and gain experience in the diverse career pathways that 

different industries offer. 

The Committee supports these recommendations and the continuation of the efforts of 

governments and industry to provide high-quality teaching materials and resources to 

encourage teachers to include AgriFood in their classrooms. 

The AgriFood sector now features more strongly in primary and secondary school education 

around Australia. The sector's relatively strong presence in schools is due to the actions of 

governments, government agencies and industry bodies including: 

• the Australian Curriculum, Assessment and Reporting Authority (ACARA), which included a 

'Food and Fibre' connection in the Australian Curriculum 

• state governments making the teaching of agriculture mandatory or a specific option under 

their respective state curricula 

• investment by state governments in infrastructure, such as school farms or other 

agriculture-specific schools, agriculture teachers and agriculture-specific programs 

• investment by industry bodies and by governments to develop teaching resources linked to 

the Australian Curriculum 

• delivery of programs by committed teachers. 

The Committee heard of current initiatives achieving recognition for their quality and impact, 

and many submissions recommended their expansion or replication (Box 17). 

Box 17 Current initiatives in AgriFood careers education in schools 

The Educating Kids About Agriculture: Kids to Farms grant program (Australian Government) 

This 3-year, $5 million program provides students with a hands-on, practical farm experience and a 

greater understanding of the role of agriculture and the breadth of career opportunities available in the 

agricultural sector. The program has funded state farming bodies to sponsor government, Catholic and 

independent primary school visits to farms and other primary production worksites to learn about 

agriculture production, sustainability practices and land stewardship. It will conclude on 30 June 2022. As 

a newish program, its uptake and efficacy have not yet been evaluated. 
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The program will engage young Australians about the contribution and the future of farming, increasing 

understanding of where our food and fibre come from. The program provides an opportunity to enhance 

the food and fibre learning elements of the Australian Curriculum and encourage more young Australians 

to study and pursue a career in agriculture. 

PRIMED (Western Australian Government) 

The PRIMED initiative aims to engage school students to expand their knowledge about careers in 

primary industries and encourage students to consider career-path options in primary production. It is a 

collaboration between the Department of Primary Industries and Regional Development, Department of 

Education and Department of Training and Workforce Development to build interest and promote 

opportunities in primary industries-related education and careers to address the future needs of the 

sector. 

Recognising the important role they play, the project will inform and upskill secondary school teachers in 

knowledge of the career opportunities that exist in agriculture, fisheries, forestry, fibre and food and 

support the integration of these in the delivery of curriculum. It will focus on the development of new 

curriculum modules, professional learning and immersion experiences for both students and teachers, 

with a strong emphasis on careers promotion and pathways. 

The integration of content into the years 7 to 10 curriculum across the Science, HASS and Technologies 

streams focuses on increasing knowledge and understanding of the importance of the food and fibre 

supply chains and ultimately addresses the poor perceptions and stereotypes of primary industries in the 

wider community. 

Primezone and Career Harvest (PIEFA) 

The Primezone website provides teachers with single-point access to a range of primary industries 

education resources that have been developed by the Primary Industries Education Foundation Australia 

(PIEFA), state government agriculture departments and rural research and development corporations. It 

contains around 500 individual learning resources and had around 300,000 downloads in 2017–18. The 

Career Harvest website contains a wide variety of resources to assist with choosing a career in agriculture. 

PIEFA is building further case study and video content to enhance Career Harvest and is planning on 

providing teachers with online workshops to educate them on how to integrate primary industries 

careers into their teaching. PIEFA also has a program called Farmer Time that links classrooms with 

producers of food and fibre along the supply chain, through videoconferencing. This is seen as a 

potentially powerful tool to engage students in understanding careers in agriculture. 

Source: PIEFA 2020; Western Australian Government submission 

There is significant flexibility in how states and territories, schools and teachers deliver the 

Australian Curriculum to students. As a result, the extent to which AgriFood is present in 

Australian classrooms varies from state to state, school to school or classroom to classroom. To 

support an even greater presence of the AgriFood sector in Australian schools, submissions 

called for greater inclusion of agriculture in the curriculum or greater support for teachers to 

include AgriFood teaching materials in the classroom. For instance, Australian Pork Limited's 

submission mentioned: 

Government commit to working with the industries to update the national primary 

and secondary curriculums to adequately reflect the essential nature of Australian 

agriculture and build greater awareness amongst school students to assist in the 

development of a workforce pipeline. 
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The submission by the Primary Industries Education Foundation Australia, a government and 

industry funded body that promotes primary industries educational information, stated: 

School students need guidance in developing an awareness and interest in 

agricultural careers. Schools lack a uniform approach to promotion of careers. There 

is need for more student and teacher based interactive information, a dedicated 

careers curriculum (resources for careers advisors and teachers that target the 

variety of primary industries to make teaching this easier for schools), more 

professional learning for teachers about primary industries careers and information 

on how to teach this in the classroom. As well ways in which agricultural careers can 

enter the classroom through interactive online means, such as virtual farm tours. 

While the benefits of including AgriFood in the school curriculum in terms of students' future 

career intentions are unclear (Bray & Cay 2018), the extent of activity and anecdotal reports 

suggest that efforts to date have resulted in a positive effect on entry into the AgriFood sector by 

some students. In line with this Committee's call for greater accountability for outcomes from 

workforce development (Section 6.2), it will be important as part of this Strategy to evaluate the 

impact of past efforts and monitor and evaluate new efforts for their impact. Research alongside 

these programs can also assist to ascertain the most efficient and effective approach in designing 

programs to achieve these outcomes. 

The Committee considers it critical that the sector highlight the AgriFood careers in a variety of 

roles and industries. 

Recommendation 11 

The Committee recommends that the Australian Government commission the development of 

a comprehensive interactive digitised map of the AgriFood workforce to demonstrate the 
breadth of jobs, careers and education and training opportunities. 

The Committee recommends that the Australian Government develop workforce diversity 
case studies to demonstrate AgriFood workforce opportunities to women and to Aboriginal 

and Torres Strait Islander people and incorporate these case studies into the interactive 

digitised map of the AgriFood workforce. 

The holistic map proposed in Recommendation 11 would complement existing resources 

developed by the AgriFood sector, often on a subsector by subsector basis, to explore, choose, 

build and plan a career in the sector. 

6.1.5 Building closer ties with teachers and the career advice sector 
Over the past 5 years a suite of independent reviews has called for strengthened career advice 

for students or other people considering their future career directions. The Joyce review (2019) 

noted that the large volume of careers information, of variable quality, available through various 

sources was creating problems for prospective students. In response, the Australian 

Government has established the National Careers Institute, to provide a single authoritative 

government source of careers information, with a particular focus on marketing and promoting 

vocational careers. 

There is an opportunity for AgriFood industries to engage with the institute to help build its 

capability, evidence and resource base. A strengthened data and information base (Chapter 8) 
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will be important to this engagement. Industry should work with the National Careers Institute 

to review existing careers resources and design new resources that align with the needs of 

schools, students and their parents. 

More broadly, the Committee acknowledges and supports the recommendations about career 

guidance made by the recent Shergold review of senior secondary pathways into work. 

While the Committee was encouraged to hear that career advice arrangements are being 

strengthened, it is important that the government and AgriFood sector make headway on other 

fronts, such as: 

• Greater direct employer engagement in schools to raise awareness of real career options 

at/from years 9 to 12 

• Professional development for teachers and career advisers in integrating AgriFood studies 

as part of a curriculum-based approach. 

The Committee heard that career advisory roles in schools are chronically underfunded and are 

often not specialist positions, with career adviser more often considered an 'extra duties' role 

given to teachers who may have close to a full teaching load. 

6.1.6 Continue quality facilitated work placements 
Consultation and submissions highlighted the opportunity for facilitated work placements to 

broker employment experiences for young people in the AgriFood industry. A range of different 

models is currently operating, going from fully commercial models, such as graduate 

employment programs offered by large businesses across the sector and light-touch industry 

facilitation to more holistic models of support for work placement, associated with programs for 

disadvantaged young people. As noted by Borland et al. (2016), in the latter context the 

facilitating body tends to take on a broader range of pastoral care responsibilities including: 

• developing job-readiness skills 

• assisting in obtaining job-specific skills necessary to obtain employment 

• helping place people in jobs 

• providing ongoing monitoring and support in the job placement. 

Borland (et al) 2016 further noted that the best-practice model for these programs was most 

likely to be achievable at a local level and in partnership between organisations providing 

different types of assistance to job seekers and employers. This is because while only employers 

can provide job placements, they cannot be expected to (and cannot afford to be) responsible for 

the job readiness of disadvantaged job seekers. Along the same lines, the Productivity 

Commission (2020) recently noted that greater support services for employees and employers, 

such as mentoring and pastoral care, could help strengthen traineeship and apprenticeship 

programs. Where young people have low levels of disadvantage, the facilitating body takes on an 

information-broker type role or is absent altogether. 

The Committee noted current initiatives facilitating work placements in the sector (Box 18). 
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Box 18 Programs that facilitate work placements 

Cotton gap year 

Cotton Gap is a vocational program, aimed at encouraging school leavers to move to a regional area, to be 

employed on a cotton farm. Cotton Australia launched the Cotton Gap program in 2017 and 2018 to 

expose school leavers to the careers in the Australian cotton industry. The cotton industry has 

traditionally relied on working holiday makers to support the operational level workforce. The concept of 

an employment period of up to 12 months with an Australian school leaver was well received by cotton 

producers and the program participants. Roles offered include operational-level farm roles. Cotton 

Australia, the cotton industry representative body, provides light-touch facilitation services. Employers 

commit to arranging accommodation and a range of pastoral care responsibilities for participants and 

employee participants as per standard business practice. 

AACo graduate program 

The pastoral company AACo offers a 2-year graduate program that includes 3 streams targeted at 

different businesses areas: 'Intensive', which focuses on areas such as backgrounding and genetics; 

'Extensive', such as pastoral and rangelands; and 'Corporate', which includes HR, finance, legal, customer 

experience, and marketing. Graduates commence at the Brisbane office for a 2-week induction. The first 

year consists of firsthand experience in the value chain through placements in stations, farms or feedlots. 

The second year focuses on more complex roles either on station or at the company's Brisbane office. 

Traineeships/apprenticeships 

Rural traineeships provide business incentives to employ trainees, who are required to enrol in the 

appropriate VET qualification. The traineeship lasts for one to 2 years and can be terminated by either 

party. The qualifications can be at any level from Certificate II to Advanced Diploma, with Certificate III 

being the predominant qualification used. Traineeship training can be provided in different arrangements 

from all on the job to delivery in a training institution. Group training organisations can take on the 

employer role for a contingent of trainees and place them with businesses as a labour hire model. 

Harvest Trail Services (HTS) 

HTS providers are contracted by the Australian Government and service 16 major horticultural 

production regions. HTS provides employers advice and help with workforce planning and recruitment, 

sourcing suitable workers and advertising job vacancies on the Harvest Trail Jobs Board. HTS provides job 

seekers with advice about their eligibility for harvest work, harvest job opportunities and requirements of 

roles, employment conditions and transport and accommodation options relating to local harvest jobs. 

The service is provided free of charge. 

BackTrack Youthworks 

BackTrack is an independent community-based organisation that offers long-term, whole-of-person 

support to young people who have fallen through the cracks by giving practical, self-esteem building skills. 

Most participants end up working in agriculture or related roles, such as metal fabrication (Box 34). 

Youth Jobs PaTH 

Youth Jobs PaTH is an Australian Government employment program that helps young people gain skills 

and work experience they need to get and keep a job. Employability skills training helps young people 

understand what employers expect in the workplace and supports them to get job ready. The training, 

delivered by registered training organisations, can be tailored to a particular industry and helps ensure 

young people have vital skills such as presentation, communication and teamwork. PaTH internships 

enable businesses to trial young people to see if they are the right fit for the business, before they hire. 

Young people gain valuable work experience and can demonstrate their skills to businesses looking to 

hire. Youth Bonus Wage Subsidies of up to $10,000 may be available to businesses that hire eligible young 
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people in ongoing work. Growcom, the Queensland horticulture industry body, supported the broadening 

the eligibility for Youth Jobs PaTH internships to include recently unemployed young people (Box 27). 

Source: AACo 2020; DESE 2020a; DESE 2020b; Cotton Australia and National Farmers' Federation submissions and 

consultation 

In the current economic downturn arising due to the pandemic there appears to be scope to 

expand facilitated work placement initiatives to broker work experience for young people in the 

AgriFood industry, to the benefit of both participating employers and employees. 

The inquiry heard evidence of the development of high-quality entry-level training that offered 

new entrants key skills, a good experience of jobs and careers, and education and career 

pathways. 

The Committee wishes to highlight the approach of Thoroughbred Industry Careers in its 

Explorer Cadetship program (Box 19). This initiative presents a model that is sector specific and 

nationally relevant, provides a single entry point for a diversity of job and career options and is 

strongly linked to mentoring from leading employers with high standards of culture and safety. 

This initiative clearly demonstrates the link between attraction strategies, providing quality 

experiences, education and training and kickstarting careers. 

Box 19 Thoroughbred Industry Careers entry program 

The Thoroughbred industry Explorer Cadetship 

Developed and funded by the largest employers in the sector, the cadetship is a year-long program that 

combines accredited training (3-month residential 'boot camp') and 2 work placements (stud and stable) 

with widely respected employers. The program allows participants to explore the different aspects of the 

industry before deciding which area is best suited to them. It aims to provide a clear pathway for young 

people into all the roles offered by the industry, including into tertiary equine studies. Participants are 

invited to consider and apply for the program via the program managers' personal and direct connections 

with horse-enthusiast networks such as pony clubs in each state. 

Another example of the facilitated placement approach is the Poultry Hub, which provides 

unaccredited, short-format training aimed at low-skilled positions in the sector (Box 20). 

Box 20 Poultry Hub – Egg Farmers of Australia 

Poultry Hub Australia 

An initiative of the Poultry Cooperative Research Centre, Poultry Hub Australia (PHA) is a not-for-profit 

organisation located at the University of New England in Armidale, NSW. PHA focuses on challenges 

identified by the Australian poultry industry and requires a collaborative approach to deliver solutions 

quickly and effectively. An important aspect of PHA's activities is to build capacity in the industry. Two-

way communication between young people and industry is essential to building the industry's capacity in 

a sustainable way. PHA has a commitment to build capacity through mentoring and coordination of 

poultry research across Australia, through activities that connect students and young people with 

industry. 

The training program consists of 4 days of hands-on, assessed unaccredited training that seeks to engage 

people in the Australian poultry industry. The training provides essential learnings such as specific details 

of the Australian poultry industry (predominately eggs and chicken meat), identifying soft skills and 

appropriate behaviour at work, biosecurity, health and welfare of poultry, and occupational safety. 
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The work experience component aims to place participants in businesses that have available employment 

positions. This enables businesses to directly employ participants if they are deemed satisfactory during 

their work experience. 

6.1.7 Expand attraction strategies to increase the diversity of potential 
entrants 

The Committee heard many calls for increasing diversity in the workforce not only to meet 

workforce needs but also in recognition of the value and benefit to the sector in innovation and 

productivity from a more diverse workforce. In particular, the Committee received submissions 

focusing on the importance of diversity strategies relating to women and the Aboriginal and 

Torres Strait Islander communities. Diverse groups, such as Aboriginal and Torres Strait 

Islander people and women, are under-represented in the AgriFood workforce (Elphick-Darling 

et al. 2016). According to the 2016 ABS census, women made up 32% and Aboriginal and Torres 

Strait Islander people 1% of the AgriFood workforce (Binks et al. 2018). 

6.1.8 The role of women as leaders needs to be recognised and supported 
Women's participation would appear to be deteriorating. Barr's analysis of longitudinal census 

data suggests the farm manager position is slowly becoming male dominated due to the trend to 

use more paid employees in this position (as opposed to owner-managers). These employed 

managers are predominately male. Alston et al. (2017) noted that women's decision-maker role 

was being marginalised as men tended to fill 'farmer-manager' roles, while women were taking 

on more 'directed worker' roles, despite the increasing amount of work they are doing. Related 

manufacturing and transport services sectors all have much lower proportions of women 

compared to the economy as a whole, with women being around 20% of the workforce in skilled 

positions and 25% to 35% of the workforce in lower-skilled positions (Barr & Kancans 2020). 

Research by the Bankwest Curtain Economics Centre and the Workplace Gender Equality 

Agency showed a strong causal relationship, in private Australian businesses with more than 

100 workers, between increasing the share of women in board and executive-level leadership 

positions and subsequent improvements in company performance across a suite of indicators of 

profitability and productivity (Cassells & Duncan 2020). However, the research also found that 

women remain grossly under-represented as key decision-makers. In AgriFood and the related 

manufacturing and transport services industries, which are strongly male dominated, around 

75% of businesses had 25% or fewer women at board level and 70% or fewer women at 

executive levels. 

Women's role in farming businesses and rural communities has been historically under-

recognised due to the marginalisation of the important value of women in generating off-farm 

income, doing volunteer community work and establishing entrepreneurial regional businesses 

(Binks et al. 2018; Alston 1998). Low representation of women in the AgriFood workforce 

discourages women from seeking opportunities and reduces the industry's access to unique 

perspectives and capabilities, hindering its growth potential. 
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Submissions by the Australian Council of Deans of Agriculture and Crop Consultants Australia 

reflected on the increasing number of female agriculture graduates in recent years and on the 

need for greater flexibility of work conditions in the industry. Crop Consultants noted: 

In the past ten years, the majority of agriculture degree graduates has seen a shift 

from men to women. While this is a great step in direction for equality there remains 

the ongoing issue of maternity leave, career progression/continuance and loss of 

knowledge in the industry. 

Like all areas of science, the rate of change and technological development in 

Agriculture is fast. A small career break due to maternity leave, can lead to a large 

knowledge gap. 

When looked at from an industry perspective, this will reflect as a large gap in 

representation of women of childbearing age in the industry over coming years. The 

experience of these women cannot not simply be replaced by employing another 

agronomist. There needs to be support in place for these women. This can be in the 

form of training support when requested, further workforce provisions such as 

allowances for training while on maternity leave without the loss of their paid 

parental leave. 

Innovative initiatives in the supply chain represent the types of approaches that can foster 

increased involvement and recognition of women in the sector (Box 21) and the important role 

employers themselves play in leading greater inclusion. 

Box 21 Career pathway initiatives 

Wayfinder: Supply Chain Careers for Women 

Established by Deakin University's Centre for Supply Chain and Logistics in partnership with industry, 

Wayfinder aims to break down the stereotypes of a traditionally male-dominated sector by increasing the 

visibility of careers in the supply chain and logistics and rethinking talent acquisition, retention and 

promotion. 

Important research conducted by the Wayfinder (wayfinder.org.au) initiative and the sponsor companies 

has resulted in the creation of Australia's only comprehensive sectoral map of careers across the supply 

chain. The Wayfinder Supply Chain Career Map serves as a valuable guide for aspirants, career changers, 

existing workers and the education sector to identify and build on the exciting career opportunities 

available in the sector. The Supply Chain Career Map outlines 120 positions in 18 sectors; and each role is 

mapped according to qualifications, years of experience and an indicative salary range from a basic wage 

to an executive management salary. The map is currently being digitised and is seen as a game changer for 

an industry urgently seeking to create a new pipeline of talented and capable workers. 

The Wayfinder Supply Chain Career Map illustrates the vast array of career choices available across and 

between industry sectors. It is designed to give a quick snapshot of the types of careers, qualifications and 

salaries that can be expected within the supply chain and logistics sector. It also serves as a valuable 

enabler for career conversations and assists those wishing to pursue a career in the sector to better 

understand pathway development choices. Further, the supply chain and logistics sector is global, and 

these career opportunities can be pursued anywhere in the world. 

Beef industry on-station quality workforce handbook 

Developed by the Queensland Department of Agriculture and Fisheries (2016) in collaboration with the 

beef industry, the handbook developed career pathway models, agreed position descriptions and salary 
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packaging models in a bid to attract and retain workers to the sector. It enables the on-station beef 

production sector to achieve a consistent approach to its workforce management and development. This 

allows the beef industry to create and market an exciting employment and career pathway story that will 

attract and retain a skilled and committed workforce. 

Source: Wayfinder 2020; QDAF 2016 

6.1.9 Aboriginal and Torres Strait Islander participation and leadership 
need to be fostered 

Aboriginal and Torres Strait Islander agriculture has a long history in Australia. Evidence 

suggests that Aboriginal people practised settled agriculture through harvesting and processing 

grains and root crops and the managed use of fire in pastures and forests (Gamage 2011; Pascoe 

2014; Anderson, Stephens & Siddique 2016). Despite the strength and length of this connection, 

in 2016 only 1% of people employed in agriculture identified as Aboriginal and Torres Strait 

Islander. Of these, 26% were employed as managers (Binks et al. 2018). 

The Australian Council of Deans of Agriculture reflected on this in its submission: 

The area of embarrassment that remains is the role of the Indigenous peoples in 

agriculture. A recent ABARES publication (Snapshot of Australia's Agricultural 

Workforce) indicated that only 1% (3,278) of the agricultural workforce self-

identified as Indigenous. Only 2% of those had a university degree (relative to >30% 

for the general population) although 29% had a VET qualification. A paper by 

Pratley (2019) showed that Australian universities as a whole were not attracting 

Indigenous students and were graduating barely 5 per year nationally. 

This would seem to be a priority in any Workforce Strategy in Agriculture to engage 

with the Indigenous communities and provide them with the educational 

opportunities enjoyed by their non-Indigenous counterparts. It is perhaps an 

imperative given that Indigenous peoples now control and manage around 40% of 

the national landscape. 

1456

1456



Submissions included examples of initiatives that were underway to foster opportunities for 

Aboriginal and Torres Strait Islander participation in the AgriFood workforce, such as the Junior 

Indigenous Marine and Environmental Cadets Program (Box 22). 

Greater emphasis by the sector is required in Aboriginal and Torres Strait Islander engagement, 

including in business development and workforce entry, retention and development pathways. 

Box 22 Junior Indigenous Marine and Environmental (JIME) Cadets Program 

JIME started in 2010 on the Tiwi Islands, with the program introduced in Cairns in 2018. The program 

mentors young Aboriginal and Torres Strait Islander people through school-based traineeships, including 

work placements with local employers in marine and environmental industries. 

JIME's 2-year program aims to provide Aboriginal and Torres Strait Islander high school students with the 

skills needed to gain a head start in the workforce. It emphasises school completion in parallel with work 

placement opportunities, with the post-school goal of securing an apprenticeship or traineeship while 

attaining relevant post-school qualifications. This allows a student to understand and develop practical 

work-readiness skills that meet employer demand for such skills. 

Source: JIME submission 

It is the Committee's view that such initiatives as this require adaptation and replication across 

the sector. 

6.1.10 Attracting skilled people from overseas 
Overseas workers play an important part in filling semi-professional and professional roles in 

the AgriFood industry where there are no Australians available to fill these roles. A number of 

visa categories provide for temporary or permanent migration of people to work in Australia 

(Table 7). The number of skilled visas granted to people to work in the AgriFood industry each 

year is relatively low. However, consultation revealed how important skilled migration is in 

meeting the industry's skilled workforce needs. 

Table 7 Temporary and permanent skilled visa arrangements utilised by the AgriFood 
sector 

Name and lead agency Key parameters Workforce contribution Employer obligations 

Temporary Skilled 
Shortage visas 

Department of Home 
Affairs  

Skilled; possible 
permanent residency  

Around 900 per annum 
(including ILAs) 

Need to fulfil necessary 
sponsorship obligations  

Industry labour 
agreements (ILA) 

Department of Home 
Affairs  

Semi-skilled to skilled; 
possible permanent 
residency 

500–600 per annum1 As specified in the labour 
agreement 

Skilled Employer 
Sponsored Regional 
(Provisional) visa 
subclass 494 

Department of Home 
Affairs 

Skilled; possible 
permanent residency 

Commenced 16 November 
2019; around 550–750 
employer-sponsored 
permanent visas per 
annum under previous 
skilled employer-
sponsored visa 
arrangements 

Need to fulfil necessary 
sponsorship obligations 
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Name and lead agency Key parameters Workforce contribution Employer obligations 

Skilled Work Regional 
(Provisional) visa 
subclass 491 

Department of Home 
Affairs 

Skilled; possible 
permanent residency  

Unknown (commenced 
16 November 2019)  

Nil beyond minimum 
wage and condition 
requirements 

Designated Area 
Migration Agreements 
(DAMAs) 

Department of Home 
Affairs 

Semi-skilled to skilled; 
possible permanent 
residency  

Unknown  As specified in the DAMA  

1 The sum of agriculture, fisheries and forestry and manufacturing (meat processing) ILAs. 

Source: Department of Home Affairs 2020; Department of Home Affairs 2019 

Submissions and consultation with the meat processing sector revealed concerns about the 

payment of the Skilling Australians Fund (SAF) levy and the application of funds collected by the 

levy. The Australian Meat Processor Corporation referred to research it has commissioned that: 

… highlighted that there is scope to improve the operation of the SAF levy in relation 

to and to support greater skill development in the red meat processing sector. The 

AMPC Processor Survey found that 89 per cent of respondents reported paying the 

SAF Levy. Previous consultation with the sector has indicated that many processors 

do not benefit from the SAF Levy, as they have had not employed a local worker who 

has participated in a SAF-funded training program. Further, most of the processors 

reported not employing someone who had benefitted from SAF funded training and 

that processors were not able to use SAF funding where they delivered in-house 

training programs. The SAF levy is applied to each processor who hires under the 482 

MILA visa stream; however, the funds are not necessarily directed back into the meat 

processing industry. Thus, the meat processors are funding the training of labour for 

other industries, not themselves. Secondly, processors often have to self-fund 

additional training (as the visa holders are not funded), creating a 'double' payment 

for training (one into the SAF and one against the cost of training itself). 

The Committee considers that requests for a stronger linkage between the AgriFood sector 

paying the SAF levy and the expenditure of the SAF levy on workforce development appear 

reasonable. 

Recommendation 12 

The Committee recommends that the Australian Government, in collaboration with the state 

and territory governments, ensure that the expenditure of the Skilling Australians Fund levies 

benefit the whole AgriFood workforce. 

6.1.11 Attraction and retention are aided by regional services, infrastructure 
and amenity 

Critical to any discussion of the agricultural workforce and the challenges of ensuring a stable 

AgriFood sector are the social support structures in place to support those living and working in 

rural areas. The decline in, and ageing of, the population across many rural and remote areas 
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and the introduction of policies designed around economic efficiencies rather than social 

supports has led to a downturn in quality of life factors. Daley et al. (2017, 3) note that: 

Many people believe Australia's regions are getting a raw deal compared to the big 

capital cities … Opportunities, economic growth, employment, and population shifts 

are not distributed evenly across Australia. 

Without supportive infrastructure, the ability of the regions to attract a highly skilled and 

dedicated workforce is compromised. In the context of this Strategy, the unintended 

consequences of the neglect of rural services include particularly (a) the inability to attract 

workforce and (b) the flow-on effect of a lack of professional jobs in well-resourced services. 

In various studies conducted in regional areas, the Committee is aware that potential 

agricultural workers want good access to education and health services. Workers and their 

families assess whether there are quality schools for their children that are accessible and 

modern, with a wide range of subjects taught by highly skilled teachers (see for example Alston 

& Kent 2006). They also require accessible health services that provide skilled medical 

practitioners delivering quality services that cover the range of needs of families. 

Potential workers and agricultural community members are also looking for services that can 

provide professional jobs. The lack of employment opportunities reduces the likelihood of 

employment for spouses and therefore of supplementary income generation. It also reduces the 

likelihood that young people will be attracted to regional communities. 

The regions are further held back by the poor status of telecommunications infrastructure and 

internet access. Not only can poor infrastructure hinder the capacity to reach out to health and 

other services but also the lack of these services reduces the competitiveness of agricultural 

businesses, reduces the capacity of small businesses to thrive and reduces the likelihood of 

work-from-home options. For AgriFood to advance as one of Australia's premier industries 

there is much to be done to provide supportive rural communities with the service 

infrastructure required to support and sustain the workforce required. 

The Committee heard: 

If rural and regional Australia do not have the enabling infrastructure to support the 

workforce now and into the future, we risk increasing our labour availability issues 

and our industry competitiveness as a whole. (Red Meat Advisory Council) 

A key consideration in moving to a regional area is likely to be access to health and 

education services, particularly if the person is moving their family to the region. 

(NSW Farmers Association) 

Having high quality primary and secondary education facilities is another key way to 

provide, attract and retain a suitable workforce. (Wimmera Development 

Association) 

Submissions called for: 

A whole-of-government approach to develop strategies … that promote rural health, 

education and telecommunications. (AgForce Queensland) 
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Improved support for regional communities so that living and working in regional 

Australia is an attractive option, particularly for younger workers to replace an 

aging workforce. (Australian Chicken Meat Federation) 

Liveability must be addressed if the red meat industry and the overall agricultural 

industry is to build its human capital base in rural and regional Australia. (Red Meat 

Advisory Council) 

Continued unrestricted Medicare funding for tele-health services for all rural and 

regional areas (AgForce Queensland and Grain Producers Australia) 

The Committee notes that in the 2020–21 Budget the Australian Government announced a 

$1 billion extension of the Local Roads and Community Infrastructure Program. This program 

supports local councils to deliver priority local road and community infrastructure projects 

across Australia. The program's first tranche of funding, $500 million, was announced on 22 May 

2020. 

6.1.12 Connectivity 
The significance of internet and mobile phone coverage to the AgriFood sector cannot be 

understated. The implementation of 5G networks in regional Australia will enable new precision 

agriculture capabilities on farms. Leveraging real-time connectivity through connected 'Internet 

of Things' devices can provide Australian farmers with access to real-time data on water and 

power usage, crop growth, livestock movements, maintenance alerts and market prices (see 

Section 5.6 on AgriTech). 

Looking to the future, roles not traditionally associated with the agricultural sector such as 

software developer, data engineer and data scientist will be needed to extract the most benefits 

from navigation technology, process automation and robotics. These roles will be critical to 

challenging the perception of a career in AgriFood and attracting new entrants to the sector. 

However, their creation relies upon improved access to telecommunications in regional 

Australia. 

Reliable internet and mobile phone coverage also creates opportunities to secure off-farm work 

and work-from-home opportunities. Internet and mobile phone coverage allow more people to 

work remotely, thus facilitating opportunities for farm families to secure off-farm work and 

employees to work in the AgriFood sector from anywhere in Australia. 

However, many regional communities do not have access to reliable high-speed internet and 

mobile phone coverage. In the 2015 Regional Wellbeing Survey, only 37% of rural and regional 

Australians felt they had good access to high-speed internet, while 48% felt they had poor 

access. Only 52% felt they had good mobile phone coverage, while 31% felt their local coverage 

was poor (Schirmer et al. 2015). 

The Committee heard that the lived experiences of many agricultural employer and employee 

users of internet and mobile phone coverage in regional Australia fell well short of their needs 

and expectations. Submissions called on the Australian Government to: 

Fix the internet, ensure fair cost access, connectivity and data bundles using 

whatever source is available for a farm. (Regional Skills Training Pty Ltd) 
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Explore ways to shrink the rural-metro telecommunications divide. (Red Meat 

Advisory Council) 

The Committee notes the 2020–21 Budget announcement by the Australian Government of an 

additional $4.5 billion investment in NBN Co to bring ultra-fast broadband to families and 

businesses and funding of $29.2 million to accelerate the rollout of the 5G network. 

6.1.13 Conclusion and call for a signature initiative 
Attracting and retaining the long-term workforce will depend on the ability of the sector to 

collectively 'turn the tide' on the low awareness and poor perceptions of the sector for providing 

quality jobs and careers in the broader Australian community. 

To achieve this, the Committee recommends the establishment of a signature initiative. 

While the Committee acknowledges the excellent work of many initiatives in making progress in 

some sectors and for some job roles, the Committee is of the view that a whole-of sector 

initiative is required to address the low awareness and poor perceptions of the sector for 

providing quality jobs and careers in the broader Australian community and to increase 

knowledge and awareness of the sector as a producer of quality AgriFood with high 

environmental standards, developing more highly traceable and safe food and offering higher 

value products for consumers. Similar in concept to the role that the Australian Defence Force 

'gap year' has played in engaging young people in a new experience in that sector, the proposed 

Australian Land and Environment Service (ALES) is suggested as the signature initiative for the 

Australian AgriFood sector. 

6.1.14 Australian Land and Environment Service 
It is the view of the Committee that a national effort to reconnect young Australians and their 

families to rural and regional Australia and to quality experiences of AgriFood jobs and careers 

should be led by a key long-term flagship initiative providing a foundation for changing 

perceptions of AgriFood careers. 

ALES, a voluntary paid national service to support the AgriFood sector and the environment, 

including carbon-neutral production, can provide a pathway to entry into jobs in the sector from 

tertiary education, and a follow-through from primary and secondary school awareness 

programs. The ALES would have the following features: 

• voluntary participation for both participants and farmers 

• 3 modes of entry: 

− a 12-month gap year program similar to the current ADF gap year program 

− a 2-year auxiliary program 

− a 2-year transition to career program 

• matching of participants' interests with farmers' needs 

• coordination via regional hubs in each state and territory 

• wages to be paid by government, and on-charged to farmers 

• a 4-week to 6-week training program for all participants, on a trainee salary 

• certificate/accreditation at the end of basic and any specialised training 
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• help to find jobs at the end of the program. 

The Committee recommends that ALES be introduced via a pilot and an evaluation to inform the 

scope and scale of a broader rollout. If the trial is successful, ALES could be a legacy of the 

minister and government. The Committee could have an advisory role in the implementation of 

the pilot and any recommendations arising from the evaluation. Further detail on ALES is at 

Appendix G. 

Recommendation 13 

The Committee recommends that the Australian Government commission a pilot of the 

Australian Land and Environment Service to provide an opportunity for young Australians to 

engage with and work in agriculture and land management. 

6.2 Education and training 
Central to the Strategy is the importance of continuous learning and the development of human 

capability. Developing human capability is crucial because the nature of agricultural work is 

changing, new technologies are being introduced continually, and new roles and specialisations 

are emerging in every area of the AgriFood sector. A well-trained, continuously upskilled 

workforce is a key pathway by which the potential for sustainable growth and productivity in 

the agricultural sector can be unlocked. The education and training sector is an important 

partner in this journey. 

However, arising from the consultations, 2 key issues need to be addressed to achieve this 

vision: 

• an ambivalent attitude towards education and training in some segments 

• the chasm in the relationship between industry and education and training providers. 

Many submissions were received in relation to the education and training sector; however, these 

2 major issues are brought to focus in the National Farmers' Federation submission: 

To some extent, this lack of formal education and qualifications is explained by the 

agricultural sector's preference for practical experience – sometimes described as a 

'general disdain for qualifications' – and the fact that in perhaps more than any other 

industry, farming is an 'inherited' career with the traditional family business 

structures dominating the sector … To some extent this lack of formal training and 

education is [however] a result of a VET sector which is not suited to the sector's needs. 

Yet it is through education and training that most of today's workforce, including urban 

students, will access career pathways in the sector. The requirement for qualifications is now an 

imperative as a first point of entry. 

The education and training systems in Australia are complex and the Committee has heard of 

numerous issues faced by all stakeholders in navigating these system complexities. Some of 

these issues have been highlighted by past inquiries (Appendix F) in response to which reforms 

are already underway. 

From submissions and consultations, the Committee heard about innovative approaches, led by 

employers and their organisations, that were addressing critical gaps in education and training. 
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These 'trailblazer' initiatives are representative of the future vision for education and training in 

the AgriFood sector and are reflective of the leadership that will be required to build the future 

workforce. 

While the challenges are multifaceted, the solutions to increased responsiveness are 

engagement and collaboration between employers, education providers and government. 

Engagement and collaboration in education design and in strategies for delivery that address 

known challenges of thin markets and place-based demand are required, along with greater co-

investment and collaboration. The AgriFood sector must participate strongly by providing 

leadership and demand signals in prioritising education and training as key to commercial 

success. 

The committee holds the view that there is no 'one size fits all' when it comes to education and 

training for the sector, and no single solution to education and training reform. Rather, the 

Committee highlights key principles for future investment in education and training to meet 

future agricultural workforce needs: 

• Education and training strategies to be industry-led, demand-driven and collaborative in 

vision with education providers. 

• The AgriFood sector to strengthen the linkages between education and training and 

occupations across their sector. 

• The education and training sectors to modernise the span of educational offerings and 

delivery modes in response to clear industry signals. 

• Education and training to be underpinned by sufficient investment, reflective of a 

progressive and growing sector of the Australian economy. 

• Stakeholders to share a commitment to demonstrate impact from investment and 

accountability for industry-defined outcomes in education and training. 

6.2.1 Education and training to be industry-led, demand-driven and 
collaborative in vision with education providers 

Employer leadership is essential for a fit-for-purpose education and training system. This 

leadership will show that education and training are not peripheral to productivity, that 

education and training can be attractive and engaging for all participants and that education and 

training unlocks and adds value to individual businesses and, importantly, the whole sector. 

Along with this leadership is the need for the AgriFood sector to better articulate the demand for 

education and training and do so with greater clarity. 

Innovative responses are needed from education and training. Innovative responses will 

recognise worker mobility and also that the demand for education and training does not stop at 

state borders. Innovative responses will recognise that a long-term workforce requires 

education and training to be transferable to different work contexts and that education and 

training efforts need to be recognised by employers across the sector. Innovative responses will 

recognise that education and training create the entry points and pathways for building careers 

in the sector. 

This Strategy therefore relies on a collaborative approach to education and training, with strong 

leadership in direction and vision provided by employers. 
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The Committee found that strong engagement from industry with government and education 

providers is central to addressing the shortcomings that are affecting the delivery of education 

and training to meet the industry's workforce needs. Submissions strongly endorsed the need 

for a greater role for industry throughout the education and training continuum. For instance, in 

his research for the National Farmers' Federation (NFF), Williams noted: 

It is critical that industry be involved in every aspect of training for their industry – 

from input into allocation of funding, to the selection of RTOs and the qualifications or 

units to be covered, to the development of learning materials and assessments, and 

facilitating the uptake of training. 

And the Tasmanian Institute of Agriculture and Agricultural College emphasised: 

Sustainability of agriculture relies on strong and enduring partnerships between the 

education institutions, motivated learners, and industry. A workforce strategy needs to 

support strong partnerships and continuous collaboration to ensure that education 

and training is delivered as 'fit for purpose'. The incentive to then work in the 

agricultural sector needs to be supported by 'visible' job prospects and clear education 

to career pathways. 

CaneGrowers emphasised the opportunity for improved strategic alliances between industry, 

government and training providers at all levels (schools, universities, VET providers and others) 

and suggested that state-based workforce planning teams led by industry represent a powerful 

model for industry leadership, such as the Rural Jobs and Skills Alliance (RJSA). 

6.2.2 Learning from other sectors 
Committee consultation with the mining sector on its approach to leadership in education and 

training was insightful. This sector clearly associates employee capability and employee 

education and training with its position as a global leader. Broader workforce development, 

including a focus from schools to university and to research, in growing high-quality managers 

and constantly upskilling workers is a major focus for senior managers and is achieved through 

collaboration with the education and training sector. As a result, the sector is renowned not only 

for its wealth of resources but also for its intellectual leadership, exporting expertise to the rest 

of the world including in manufactured equipment and services. This sector clearly values 

workforce development. 

It is the Committee's view that Australian AgriFood should aim to be recognised globally for its 

focus on quality and for inclusiveness, valuing diversity and working with integrity and in new 

ways with Aboriginal and Torres Strait Islander communities. This requires a commitment to 

workforce development and capturing opportunities for strengthening industry leadership in 

education and training. 

There are several challenges to be addressed through industry leadership in both the VET and 

the university sectors. 

6.2.3 Industry leadership and the VET sector 
The Committee received many submissions relating to the challenges for the sector in engaging 

with the VET sector. Skills Impact observed: 

The current VET system has limited industry involvement and less industry 

leadership. This is particularly critical for agricultural industries, which also need to 
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address major issues in relation to access to training, regional training delivery and 

inequitable funding arrangements. 

Industry should have far more influence on the VET system, including delegated 

decision making in relation to defining industry skills standards, closer ties to 

administration and regulatory bodies that intervene in many VET matters, and 

influence over provision of services when and where they are needed. 

The Committee notes that the VET sector is subject to significant ongoing reforms in response to 

recent reviews undertaken on behalf of respective governments (See Appendix F). These 

reforms could present benefits to the AgriFood industry. Consultation done to inform this 

Strategy made clear support for the following areas of reform proposed in the draft VET reform 

roadmap: 

• Streamline existing training package arrangements. 

• Develop an agreed definition of micro-credentials in the VET sector and an operational 

framework for how micro-credentials work in the national VET system. 

• Implement changes to Australian Skills Quality Authority (ASQA) governance, regulatory 

approach and practice. 

• Consider a new industry-endorsed system for independent, moderated and/or graded 

assessment. 

• Promote apprenticeships and traineeships. 

• Explore alternative models for employment-based training. 

• Review existing government and industry support for apprenticeships and traineeships. 

• Commission leading TAFEs and other registered training organisations (RTOs) to develop 

and disseminate leading practice teaching resources. 

• Improve national coordination of consumer information, to support decisions on VET, 

pathways and career opportunities. 

• Develop strategies to improve the quality and delivery of VET in schools. 

• Identify/consider models of integrated VET and higher education courses delivery. 

• Understand the cost of training that is responsive, high quality and accessible, including 

reviewing and updating models on cost and price analysis. 

• Consider principles, roles and responsibilities for VET investment by governments, industry 

and learners. 

As part of the Australian Government response to the Joyce review, skills organisations are 

being piloted in the human services care, digital technology and mining sectors to enhance the 

role and leadership of industry and to test ways to improve Australia's VET sector (DESE 2020c). 

Currently these pilot programs do not include the AgriFood sector, and the NFF submission 

recommends that they be expanded to include it. The Committee notes this is consistent with the 

COAG Skills Council's Vocational Education and Training Reform Roadmap consultation draft. An 

AgriFood skills organisation pilot would explore the potential design, approaches and 

opportunities to deepen industry engagement and improve the long-term outcomes of the VET 

system (DESE 2020c). 
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Skills Impact also noted the absence of national learning materials to support efficiencies in 

workplace learning against units of competency, which are generic and able to be contextualised 

for each business. 

Further, it was noted that industry leadership is required to guide education and training 

development in emerging and new areas that span sectors and states such as digital agriculture 

and ethical supply chain auditing. 

Recommendation 14 

The Committee recommends that the Australian Government establish skills organisation 
pilots for the agriculture, fisheries and forestry, food and logistics industries. The forward 
work program for these pilot organisations should include activities such as: 

• developing stronger relationships with registered training organisations to improve the 

delivery of qualifications and enhance outcomes, for example by: 

− better aligning training and assessment with the expectations of employers 

− trialling alternative assessment and delivery models to address issues with rural and 

regional delivery 

• strengthening links between schools and industry 

• strengthening links between the VET and higher education sectors 

• promoting the use of skill sets within training packages 

• considering ways to address issues in recruitment and retention in the sector. 

6.2.4 Industry leadership and the university sector 
The need for greater leadership from industry in collaboration with education and training 

service providers does not stop at vocational education. The importance of industry leadership 

in directing university education and training was demonstrated by the Minerals Council of 

Australia's Minerals Tertiary Education Council (MTEC). MTEC collectively invests to build 

capacity in Australia's higher education sector to increase the supply and quality of suitably 

qualified professionals for the minerals industry (Box 23). 

Box 23 Minerals Tertiary Education Council 

The Minerals Tertiary Education Council (MTEC) was established in 2000 by the Minerals Council of 

Australia (MCA). Undergraduate intakes for most minerals higher education disciplines in Australia have 

experienced notable declines. Lower bulk commodity prices, rationalisation at the company level, the rise 

of anti-mining activism and media coverage of these issues have created a post-boom sentiment that has 

contributed to the pronounced drop-off in enrolments over the years since 2012. 

MCA research has also shown that many young people know little or nothing about careers in the mining 

industry, underlining the importance of industry-wide efforts to implement a more effective awareness 

campaign as part of a future workforce strategy. 

MTEC invests $3 million per annum to support 3 major initiatives in partnership with universities: 

1. Metallurgical Education Partnership (MEP) 

MEP is a formal partnership between MTEC and its partner universities for collaborative teaching of the 

capstone metallurgical process and plant design course for fourth-year engineering undergraduate 

students. MEP produces 100% of all 4-year-trained Australian extractive metallurgists. 
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2. National Exploration Undercover School (NExUS) 

NExUS is a prestigious summer school hosted by the University of Adelaide as a collaboration of 

universities, government and industry partners. It aims to deliver a truly world-class national program of 

training for 30 enthusiastic and engaged students wanting to acquire specialist minerals geoscience skills. 

3. Minerals Industry National Associate Degree 

Industry-supported associate degree programs in mining engineering and minerals geoscience continue 

to be offered by the University of Southern Queensland and Central Queensland University with support 

from the MEP and NExUS programs to ensure quality curriculum for these para-professional 

qualifications. 

Source: MCA 2020b 

This inquiry heard of key gaps in tertiary education that require new strategies to address 

emerging demands, for instance in forestry, aquaculture, tropical agriculture (northern 

Australia) and digital agriculture. For instance, the Institute of Foresters of Australia and 

Australian Forest Growers noted the need for innovative funding models to underpin 

development of a fit-for-purpose university degree that produces graduates with the knowledge 

required by employers and a broad practical forestry skill set, as well as short-term strategies to 

capture the knowledge and skills of retiring foresters. 

Recommendation 15 

The Committee recommends that the Australian Government provide seed funding to 
establish an AgriFood Tertiary Education Council, modelled on the Minerals Tertiary 

Education Council, and invite participation from leading AgriFood employers, universities via 
the Australian Council of Deans of Agriculture, and the rural research and development 

corporations. 

6.2.5 A renewed model for industry leadership in education and training 
The Committee heard of many examples of industry-led, demand-driven and collaborative 

initiatives with the education and training sector, and such leadership needs to be strengthened. 

One such example is the New South Wales cotton and grain sector collaboration AgSkilled (Box 

24). 

Box 24 AgSkilled – NSW Government and the cotton and grain industries 

AgSkilled was a partnership between Cotton Australia, the Grains Research and Development Corporation 

and the NSW Government, which invested $14.7 million over 3 years from July 2017 to July 2020 for 

vocational training for the cotton and grains industries. It was administered through the NSW 

Government's Smart and Skilled initiative and guided by a management committee that included 

representatives of Cotton Australia, the Grains Research and Development Corporation and the NSW 

Department of Industry. 

AgSkilled was administered as a specific stream under the existing part-qualifications structure that 

delivered fully funded training to priority groups identified by the NSW Government. 

Funding was made available to on-farm staff and industry professionals including for: 

• nationally recognised full qualifications (Certificate I – Advanced Diploma Agriculture). These were 

partially subsidised to the same level as they are under the existing Smart and Skilled system 
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• fee-free part-qualifications (from one unit up to half of a full qualification) for short courses that 

target identified skills gaps. 

To March 2020, AgSkilled had trained over 3,200 individuals, with over 4,400 total enrolments and had 

enabled the development of over a dozen new industry-specific courses. Almost 800 courses had been run 

for industry across over 140 locations in regional New South Wales, delivered flexibly to meet the needs of 

industry. Evaluations of the training have consistently shown that the courses are promoting practice 

change. 

Source: Cotton Australia submission 

In September 2020 the NSW Government announced AgSkilled 2.0 and committed a further 

$15 million over 3 years to build workforce capability in NSW's cotton, grains, horticulture, rice 

and viticulture. Based on the average cost of AgSkilled 1.0 traineeships, it is anticipated that a 

further 5,400 learners will be trained in skills identified as critical by the sector. 

Interestingly, the AgSkilled initiative has been led by the cotton and grain industries, 

highlighting how many workforce development needs are shared across the sector. Wine 

Australia also highlighted the opportunity to leverage the role of the rural research and 

development corporations (RDCs) to enhance existing programs and foster new ones: 

Wine Australia plays a significant role in supporting extension and adoption activities, 

education services and leadership programs across the grape and wine sector. A new 

national extension and adoption strategy 2020-25 guides these investments. There is 

an opportunity to leverage on the role of RDCs to enhance existing programs and to 

consider supporting new targeted programs which will foster education-industry 

pathways and establish education-industry linkages and lasting partnerships. 

It went on to recommend: 

… employers, industry representative bodies and rural Research and Development 

Corporations (RDCs) can play a role in aggregating demand and working with 

universities and vocational education and training providers to redesign existing 

courses or establish new courses required by the market (page 13). 

In his research for the NFF, Williams went further, noting it would be useful if the rural RDCs 

and CRCs across all sectors could broaden their activities in human capacity building to address 

workforce development needs as well as developing graduates and postgraduates. 

The Committee also heard that establishing such initiatives was 'very hard work' and 'not 

straightforward' for industry, with the effort in establishing projects to meet education and 

training needs often being duplicated for each training need (due often to different funding 

sources). In some instances there was an inability to secure funding at all, as there was not 

enough alignment with the priorities of government or education providers at the time. 

It is the Committee's view that the current mechanisms by which the sector can demonstrate 

leadership in education and training are insufficient to influence education and training 

provision at the depth, scale and rate required to meet future agricultural workforce needs. In 

addition, there is not enough incentive for education and training providers to respond to 

industry needs in a timely and meaningful way. Further, decades of underinvestment by the 

sector itself and government to leverage education and training outcomes for the sector have 

undermined performance. 
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6.2.6 Stronger links between education and training and the pathways for 
people to enter and develop careers 

Education and training play an important role in attracting and retaining people in employment 

opportunities (see Section 6.1). Education and training are a common entry point to pathways 

from school to the workplace, into a new job in a new industry, or to upgrade skills to support 

career progression. Access to education and training for employees is also an important part of 

human resource management strategies designed to improve employee retention. While the 

Committee heard of a range of initiatives that strengthen the links between education and 

training and the pathways to entry and career development, it is clear the links require 
strengthening. 

School programs, as they exist, are mostly not linked to opportunities in senior school 

agriculture or to VET school programs and university courses. Accredited education and training 

through VET (including through school curriculum, VET in schools, apprenticeships and 

traineeships and training delivered by RTOs) and higher education (delivered by universities) is 

critical to upskilling the AgriFood workforce. 

However, there has been a greater decline in participation in formal education in VET training in 

the AgriFood sector relative to the rest of the economy (Table 8, Table 9 and Table 10). At a time 

when skills and capability are central to the national growth strategy, this is a worrying trend. In 

contrast, university course completions in agriculture have increased over the last 5 years 

(Figure 47 and Figure 48); however, the number of completions remains significantly less in the 

university sector than in the VET sector. 

Table 8 Government-funded VET program enrolments and completions by field of 
education, 2015–2019, Australia 

 Enrolments 2015 2016 2017 2018 2019 

(2015–
2019) 
Average 
completion 
rate % 

Engineering and related technologies 260,739 233,828 236,016 204,934 215,272 31 

Agriculture, environmental and 
related studies 

50,122 50,426 49,448 40,253 40,473 28 

Management and commerce 206,541 205,024 186,059 174,849 172,666 35 

Food, hospitality, and personal 
services 

128,886 123,805 129,353 111,887 104,833 26 

Mixed field programs 176,695 169,694 177,618 185,106 190,786 15 

Completions 2015 2016 2017 2018 2019 

(2015–
2019) 
Average 
completion 
rate % 

Engineering and related technologies 92,100 74,100 65,500 59,200 n/a 31 

Agriculture, environmental and related 
studies 

13,800 13,900 13,800 11,000 n/a 
28 

Management and commerce 82,500 65,600 63,100 58,200 n/a 35 

Food, hospitality, and personal services 33,300 32,000 32,500 30,800 n/a 26 

Mixed field programs 29,600 28,700 25,500 22,600 n/a 15 

n/a Not available. 
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Note: Completions figures are rounded to closest hundred. 

Source: Adapted from National VET Provider Collection, compiled under the Australian Vocational Education and Training 

Management Information Statistical Standard (AVETMISS) 

Table 9 Total VET enrolments by type of training, 2015–2019, Australia 

Type of training 2015 2016 2017 2018 2019 

AHC – Agriculture, Horticulture and Conservation and 
Land Management (AGF, AGR, AHC, RTD, RTE, RTF, 
RUA, RUH) 

70,091 70,797 69,289 53,479 53,779 

FBP – Food, Beverage and Pharmaceutical (FBP, FDF, 
SUG) 

20,118 19,412 14,865 14,491 15,156 

AMP – Australian Meat Processing (AMP, MTM) 13,648 11,722 12,364 8,481 8,628 

FWP – Forest and Wood Products (FPI, FWP) 3,879 3,634 2,140 2,248 2,158 

SFI – Seafood Industry (SFI) 1,420 1,383 1,378 1,071 1,006 

TLI – Transport and Logistics (TDT, TLI) 11,8445 99,020 98,349 81,175 88,572 

PPM – Pulp & Paper Manufacturing Industry (FPP, 
PPM) 

44 28 7 0 0 

RGR – Racing Industry (RGR) 2,149 1,596 1,400 1,414 1,204 

Total 229,795 207,586 199,788 162,362 170,497 

Source: Adapted from National VET Provider Collection, compiled under the Australian Vocational Education and Training 

Management Information Statistical Standard (AVETMISS) 

Table 10 Completions: apprentice and trainee by occupation (ANZSCO group), 2016–2020, 
Australia 

Occupation 2016 2017 2018 2019 2020 
2016–2020 
(% change) 

TRADES (Occupation) 50,685 43,505 40,100 37,950 38,570 –24 

Engineering, ICT and science technicians 2,780 1,865 1,490 1,505 1,230 –56 

Automotive and engineering trades 
workers 

13,165 11,400 10,015 9,210 9,340 –29 

Construction trades workers 9,830 9,735 10,460 11,215 11,875 21 

Electrotechnology and 
telecommunications trades workers 

9,885 8,830 7,625 7,405 7,450 –25 

Food trades workers 4,445 3,585 3,345 3,130 2,950 –34 

Skilled animal and horticultural workers 2,155 1,925 1,975 1,530 1,740 –19 

Other technicians and trades workers 8,425 6,160 5,185 3,955 3,990 –53 

NON-TRADES (Occupation) 64,505 53,415 51,365 51,045 50,110 –22 

Managers 2,280 1,805 1,690 1,280 1,355 –41 

Professionals 310 355 360 275 320 3 

Community and personal service 
workers 

19,745 17,680 17,245 16,645 16,980 –14 

Clerical and administrative workers 15,340 9,615 9,540 10,570 10,130 –34 

Sales workers 11,385 11,105 9,745 7,640 6,725 –41 

Machinery operators and drivers 7,625 6,620 6,750 8,275 8,190 7 

Labourers 7,825 6,235 6,035 6,360 6,405 –18 
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Note: As the vocations approved to be under an apprenticeship or traineeship training contract are not consistent across all 

jurisdictions, NCVER has adopted a trade/non-trade categorisation for the purpose of the National Apprentices and 

Trainees Collection, with 'trades' classified as all occupations listed under ANZSCO major group 3 ('Technicians and trades 

workers') and 'non-trades' classified as all other major occupations groups 1 to 2 and 4 to 8 (ANZSCO, First edition, 

Revision 2). 

Source: National Centre for Vocational Education Research (NCVER), National Apprentice and Trainee collection no. 104, 

June 2020 estimates; Australian Bureau of Statistics (ABS), Labour force, Australian, detailed quarterly, February 2020 (as at 

May 2020), Cat. No. 6291.0.55.003 

Figure 47 Higher education course completions in agriculture, fisheries and forestry 
studies, 2015 to 2019, Australia 

 
Note: Includes course completions in agriculture, agricultural science, animal husbandry, farm management and 

agribusiness, horticulture, viticulture, aquaculture, forestry studies and fishery studies. 

Source: Adapted from higher education statistics sourced from Australian Government Department of Education, Skills and 

Employment (DESE) 

Figure 48 Higher education course completions by field of study, 2015 to 2019, Australia 
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Note: Includes both undergraduate and postgraduate qualifications. 

Source: Adapted from higher education statistics sourced from Australian Government Department of Education, Skills and 

Employment (DESE) 

Submissions and previous research have highlighted several barriers that may impede 

accredited education and training delivering on its potential value as a workforce development 

tool. 

These include: 

• the culture within the agriculture sector, which favours on-the-job learning as opposed to 

formal education or apprenticeships (as summarised by the NFF's submission) 

• it not being financially viable for education providers to invest in providing training, 

especially in specialist topics, due to demand being dispersed over large geographic areas 

and the cost of rural and remote delivery 

• the long lead time between new skills needs being identified by industry and the required 

training being delivered 

• access to quality trainers, especially in specialist topic areas in regional Australia 

• experiential short-term programs or 'one-offs' not linked to further education and training 

being deemed sufficient by schools. 

The value of accredited training will increase as the sector increases its expectations of 

educational attainment and seeks to increase capability in non-traditional areas. However, this 

will require a commitment to address these barriers (see Section 6.4 for examples of how this 

could be done). 

Submissions covered current initiatives and gaps for each entry path through formal education 

and training. These are outlined in turn next, followed by the need for greater links between 

people already employed and education and training offerings. 

6.2.7 Schools pathways into industry 
VET in schools 
Secondary school students in all states and territories can undertake nationally recognised VET 

courses (also known as VET in schools courses) as part of their school program, usually in the 

senior years of schooling. In 2016 around 80% of secondary schools offered VET courses in 

years 11 and 12 (Joyce 2019). Secondary students enrolled in VET include school-based 

apprentices and trainees. These are students who, as well as undertaking an accredited VET 

qualification as part of their school studies, have entered a formal contract of part-time paid 

employment and training with an employer. Typically these students undertake part of their 

traineeship or apprenticeship while at school and complete it once they have left school. The 

Committee acknowledges and supports the recommendations about strengthening VET in 

schools arrangements made by the recent Shergold review of senior secondary pathways into 

work. 

The Joyce review (2019) expressed concern about the quality of VET delivery in schools and 

uncertainty about its objectives. The more recent Shergold review (2020) into senior secondary 

pathways into work drew similar findings. According to the Shergold review, improved 

outcomes from VET in schools depend on effective collaboration between education authorities 

and industry bodies and, at a local level, between schools and employers. Submissions 

highlighted some successful VET in schools models (Box 25). 
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Box 25 South Australian Government VET for School Students Policy 

The South Australian Government's VET for School Students policy, released in October 2019, aims to 

deliver better education and employment outcomes for South Australian students, and gives industry and 

employers a stronger voice in determining skills, qualifications and workplace needs for employment, 

providing a pipeline of future workers for their sectors. 

The policy introduced Flexible Industry Pathways for school students from Year 10. This initiative will 

help students become job ready and get a head start in their career while finishing their secondary 

education through the South Australian Certificate of Education (SACE). 

Flexible Industry Pathways are co-designed with employers and endorsed by industry through the South 

Australian Training and Skills Commission's Industry Skills Councils (ISCs) as the industry's recognised 

route to employment. 

The state government is collaborating with the South Australian Agribusiness ISC to develop Flexible 

Industry Pathways in agriculture, horticulture, aquaculture, conservation and land management, and meat 

processing. Subject to demand and advice from industry, more Flexible Industry Pathways may be 

developed. 

Flexible Industry Pathways include VET qualifications at Certificate II to III level, enterprise and 

employability skills training and any specific industry requirements linked to the pathway. Flexible 

Industry Pathways also include compulsory SACE subjects and any SACE subjects relevant to the industry 

sector and employer needs. 

From the employers' perspective, Flexible Industry Pathways provide a stronger voice in the design and 

delivery of training and education for school students and will provide industry with a pipeline of skilled 

workers in occupations where there are jobs in demand. 

Source: South Australian Government submission 

The positive examples provided to the Committee reinforce that the success criteria for VET 

pathways in schools are linked to industry-led/collaborative and bespoke design to suit local 

needs. Importantly, the Committee finds that schools could be more supportive of engagement 

with the VET sector and with industry. The recent Independent Tertiary Education Council 

Australia (ITECA) report details barriers schools place on VET that restrict the legitimacy of the 

study in the curriculum (ITECA 2020). There were also reported examples of industry overtures 

to schools being rebuffed by school leaders. 

School Leadership: Engaged secondary school leadership was viewed by RTOs as a 

strong contributor to the success of the VET in Schools program. In this context, it was 

unsurprising that a disengaged school leadership represented a challenge to program 

delivery. 

Type of Study: Of interest was the number of comments that indicated school 

leadership preferred secondary school graduates transitioning to higher education 

rather than vocational education and training. These comments suggest that this 

moderates the support for the VET in school program. 

The Committee notes the opportunity for industry to be more strongly engaged in school 

initiatives. 

In-school and post-school traineeships and apprenticeships 
The historical lack of support for apprenticeships in the sector is acknowledged by the NFF, 

which recognises the long-term impact this is now having on the sector. 
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The NFF noted: 

This unfortunate historical attitude has been tempered in recent years as [this 

attitude] has [now] placed agriculture at a significant disadvantage in appealing to 

young people interested in trade careers. 

Further, Regional Skills Training noted: 

It is well documented that agriculture does not particularly value this system. The 

Joyce Report indicated that amounts and coverage of incentives to employers to take 

on apprentices and trainees were not adequate, and this contributed to declines in 

apprenticeship and traineeship numbers. 

Also, it is widely considered that the complexity of arrangements for apprenticeships 

and traineeships and the large number of different agents involved in administering 

the system is a significant deterrent. 

Submissions agree that it is essential that the sector engage strongly in developing traineeships 

or apprenticeships in promoting employment and career opportunities, and thereby send a 

positive message to prospective employees that employers are willing to invest in their skills 

and career development. Submissions also indicated that the combination of formal learning and 

on-the-job training provided by apprenticeships and traineeships led to workplace-ready 

workers, with positive employment outcomes. 

However, smaller family enterprises often have less capacity in terms of personal skills, time and 

finances to employ a trainee. Where an operator already employs at least one other, the capacity 

to take on a trainee is greater. Additional support for such enterprises to appoint a trainee or 

allow job-sharing is important. 

The NFF noted that a 'nationally consistent, 'trade-equivalent' job brand for skilled farm 

workers' would provide school leavers with clear pathways into agricultural careers and would 

help to address the perception of agriculture as a poor career choice for school leavers. As the 

NFF noted, historically, apprenticeships have not been attractive to farmers, but the recently 

approved irrigation trade apprenticeships could be a model for 'trade level' farm 

apprenticeships. A critical success factor in this apprenticeship, however, was demand from 

prospective employers. 

Other submissions indicated that current traineeship or apprenticeship arrangements were not 

well suited to the needs of the agriculture industry and expressed uncertainty about the 

willingness of farm businesses to adopt the model. Innovative group training models, such as 

that reported by Growcom (Box 26), may help to address barriers to participation by 

agricultural employers. This approach provides flexibility for employers who may want a part-

time trainee all year, or who have highly seasonal requirements for labour and only want the 

trainee for part of the year, and relieves employers of a significant administrative burden. 

Box 26 AgFood Connect Pilot – Youth Jobs PaTH Industry Pilot Project 

The AgFood Connect Pilot (a Youth Jobs PaTH Industry Pilot Project) tests a 'shared workforce' model that 

aims to create full-time traineeships and full-time jobs for 115 young people aged 17 to 24 years from 

multiple casual or part-time positions. This is achieved by utilising Golden West's and DGT's group 

training organisation apprentice and trainee employment and hosting and labour hire structures to enable 

young people to be hosted by 2 or more employers at the same time, or sequentially over a year, to 
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undertake a full-time traineeship, apprenticeship or job, while using Growcom to engage with agricultural 

employers to develop employment opportunities for rural and regional youth. 

DGT and Golden West, through their group training provider service can be the legal employer and: 

• invoice the business 

• take on all the risk and the payroll, insurance and WorkCover obligations 

• organise training and be a signatory to the training contract 

• provide support and mentoring for young people with monthly visits and contacts. 

Businesses may also benefit from reduction in wages, on-costs and fees as new employees may be eligible 

for a range of wage subsidies and incentives that can be used to offset costs. 

Growcom is responsible and accountable for engaging with businesses in the target sector, identifying 

skills requirements and suitable job and work experience opportunities and working with the PaTH 

project team to secure jobs for young people according to the PaTH pilot requirements across south-west 

Queensland. 

Source: Growcom submission 

Recommendation 16 

The Committee recommends that the Australian Government establish a task force with state 

and territory governments, the National Farmers' Federation, the Australian Forest Products 

Association, and Seafood Industry Australia in order to develop a flagship AgriFood 

apprenticeship and traineeship scheme with training providers. The scheme should address 

issues of employer demand and allow flexibility for employers such as the sharing of 

apprentices and/or trainees among small to medium businesses. 

Traineeships and apprenticeships have been well-established pathways into processing and 

manufacturing roles in the AgriFood supply chain. However, the Food, Beverage and 

Pharmaceutical Manufacturing Industry Reference Committee (2020) noted a steady decline in 

apprenticeship and trainee commencements in that sector in the period from 2014 to 2018. It 

noted many reasons for the decline, including a lack of funding and other support for learners 

and employers. It considered that disincentives for apprenticeships and traineeships required a 

broader policy response to make them more attractive to employers and employees. 

The Committee notes the 2020–21 Budget announcement by the Australian Government of an 

additional $1.2 billion for the Boosting Apprenticeships Wage Subsidy to fund an additional 

100,000 new apprenticeships. 

School to university entry 
In consultation meetings and submissions, university stakeholders reflected on their 

implementation of programs designed to increase the participation of students from a variety of 

backgrounds and address potential barriers to study. 

The University of Melbourne discussed its Diploma of General Studies, which provides a science-

based pathway program for post-Victorian Certificate of Education students that satisfies the 

entry requirements for a range of University of Melbourne bachelor degrees, in science, 

commerce, design and agriculture as well as courses at other regional or metropolitan 

universities. 
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Similarly the University of Tasmania's Associate Degree in Agribusiness was developed to 

provide an education pathway for those currently working in agriculture who wish to move into 

leadership and management roles, or as a foundational step for those wishing to enter the 

industry from other backgrounds. 

These opportunities need to be strongly promoted to school students as part of attraction 

strategies (see Section 6.1). 

6.2.8 University pathways into industry 
Several submissions noted the potential benefits from the closer working relationship between 

the VET and university sectors, including increasing the practical skills of university graduates. 

The Australian Academy of Science National Committee for Agriculture, Fisheries and Food 

noted: 

While university training provides a more theoretical perspective, particularly in fields 

such as robotics, artificial intelligence and machine learning, farmers and agribusiness 
practitioners are more interested in the technologies from a skill-based perspective. 

Enhancement of links between these two types of providers should enable university 

trained graduates have some hands-on experience with the technologies, and on-farm 

users to have some understanding at the theoretical level. An opportunity exists for 

micro-credentialing, which allows people to augment their own knowledge without 

extended periods at university. Furthermore, farmers and agribusiness practitioners 

will need not just to be aware of the technologies, but how they can be integrated into 

their management systems. All these approaches can be part of a holistic lifelong 

learning approach, where knowledge is upgraded over time. 

These closer working relationships are underway, with the committee noting initiatives by 

several universities that either operated their own RTOs (for example, University of Queensland; 

Charles Darwin University) or had allowed RTOs to be co-located on their campuses to deliver 

VET to students enrolled in bachelor programs (for example, University of Melbourne). 

However, the committee noted that, in all cases, regional-level leadership is required to expand 

and broaden the scope of these arrangements. 

Submissions received from universities also noted the shift to greater student engagement with 

industry as part of a renewed curriculum. The University of Melbourne submission advised that 

enhancing student engagement with industry was a central goal of the 2014–15 redesign of its 

Bachelor of Agriculture course. Feedback from both industry and student participants on these 

engagement activities has been overwhelmingly positive. Similarly, submissions from Charles 

Sturt University, the University of Tasmania and Adelaide University advised on the strong links 

they had forged with local industry, and the importance they place on workplace learning and 

engagement with industry professionals as part of the course offerings. 

The University of Adelaide reported the benefits from internships and work placements for the 

host as: 

• access to high-calibre students who contribute new ideas and assist in the workplace 

development 
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• the ability to have specific projects achieved in a cost-effective way – there are often no 

direct costs to hosting interns 

• an insight into how future graduates fit within the organisation – and a head start on future 

graduate recruitment 

• the ability to form positive links with the university – hosting interns is one of many ways to 

engage. 

Benefits for students were: 

• the opportunity to apply knowledge and skills from studies in a real-world context 

• potential to develop their understanding of new industries, and their awareness of career 

opportunities in these sectors 

• working on interesting challenges of relevance to industry 

• expanding workplace skills and networks, and positioning for future career success. 

Developing postgraduate pathways into the AgriFood sector 
It is not generally economically viable for universities to provide specialist AgriFood degrees, 

such as horticulture or forestry, due to a lack of aggregate demand. However, these courses are 

necessary to keep up with the demand of businesses for appropriately skilled staff in industry-

specific technical or managerial roles. Dairy Australia noted in its submission: 

There are currently no dairy specific programs offered in Australia at the level of AQF 

7 or higher which meet the specialist capability development requirements for dairy 

farm managers (estimated at 50-80 positions per annum). Further, it is unviable for 

the Australian market to sustainably develop a complete undergraduate degree 

program dedicated to dairy, given the market demand and return on investment. 

However, there is opportunity for innovative models and frameworks to be developed 

which leverage existing and new education opportunities in the market, to tailor a 

package of learning experiences or curriculum, that meets the capability development 

needs of future dairy farm managers. 

Dairy Australia has proposed a package of 4 initiatives to address this skills shortfall: 

1) Graduate Diploma of Agribusiness (Dairy) – to be developed and delivered in partnership 

with the University of Tasmania and businesses that employ dairy farm managers. The 

curriculum design is structured as a blended model encompassing most of the learning 

through online platforms with 2 to 3 face-to-face engagements held in various locations 

across key dairying regions of Australia throughout the course. This design enables the 

graduate diploma to be nationally accessible. 

2) Dairy Learning Plan (DLP) – a curriculum of learning and development activities created 

using the educational design theory of work integrated learning (WiL) to develop 

foundational dairy farm manager capability in undergraduate bachelor students (AQF7). 

Existing learning experiences the industry invests in are woven into the undergraduate 

curriculum. 

3) Enabling Scholarships – financial support aligned to the DLP curriculum to enable student 

participation in the identified dairy learning experiences. 
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4) Tuition Scholarships – a small number of financial contributions allocated to support tuition 

costs for undergraduate students studying at selected partner institutions. Scholarships to 

support tuition costs for students are an important enabler of the learning experience. 

Elements of the package are common with Horticulture Australia's Global Masterclass, launched 

in 2017, which was also developed in conjunction with the University of Tasmania (Box 27). 

Horticulture Australia provided funding to develop and deliver the course and to cover some 

participant costs to address issues associated with lack of commercial viability. The further 

promulgation of this model by Dairy Australia is an indication of the merit it has. 

Box 27 Global Masterclass in Horticultural Business – University of Tasmania 

Having the capability and capacity within the horticultural industry is paramount to a sustainable sector. 

The Global Masterclass in Horticultural Business was launched in 2017 to address the declining number of 

horticulture graduates. It was developed in partnership with international leaders in horticulture – Hort 

Innovation, Wageningen Academy (the Netherlands) and Lincoln University (New Zealand) to ensure it 

best meets industry needs. 

The Global Masterclass is a flexible 10-month program of face-to-face and online training for people 

working in horticulture. The target audience is employers and employees in horticulture who are seeking 

to enhance their business acumen and understanding of horticultural production. Participants are eligible 

to be awarded a Diploma in Horticultural Business. The accredited course conforms to the Australian 

Government's higher education standards framework. There is an opportunity to use credit from this 

course to articulate into other relevant courses at the University of Tasmania. 

Similarly, the Master of Food and Packaging Innovation (University of Melbourne) was 

developed in collaboration with industry (Box 28). 

Box 28 Master of Food and Packaging Innovation – University of Melbourne 

Mondelez International with the Victorian Government funded a 'food innovation centre' in 2013. 

Through the centre, a key focus was to build capability and attract the brightest minds to food 

manufacturing. The collaboration began with a joint understanding of the critical skill sets needed to 

advance and accelerate the growth of value-added foods. Consultation with industry identified 2 core 

skills needed in Australia for value-added foods to be competitive at a global scale – innovation and 

packaging design. 

The University of Melbourne was chosen as the delivery partner through an request for proposal process 

to deliver a masters program in one year. To move with agility, an industry and academic advisory 

committee was established to co-create the relevant curriculum to meet industry's needs. Within the 

masters, an industry placement was put in place, supported initially by the industry companies on the 

committee. 

This was one of the most quickly developed masters at the time and attracted both domestic and 

international students. The curriculum is taught with a mix of academic and industry personnel, allowing 

for a balanced program enabling students to build industry knowledge for future job opportunities. For 

industry partners this program has attracted the brightest minds into their business through internship 

programs. 

Source: Angeline Achariya, pers. comm., September 2020 
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These developments in approaches to education and training across the vocational and tertiary 

education sector are evidence of the responsiveness of providers in meeting some of the needs 

of the AgriFood sector. Submissions indicate, however, that the pace and scope of the 

development of these offerings need to be expanded. On one hand there is recognition that there 

is an ecosystem of education and training options that can be accessed and directed to the needs 

of the AgriFood sector; on the other, greater levels of industry leadership and direction and 

greater collaboration and co-investment will be required. 

The Committee is of the view that such university-led initiatives could be expanded and focused 

more strongly on the needs of the sector for identified gaps in graduate entry-level positions. 

Following the model provided by MTEC (Box 23), strong co-investment by industry in focused 

initiatives that bring exciting experiences and entry points for university students into the 

sector, such as in areas of growing relevance like AgriTech, should be considered. 

6.2.9 Strengthening entry training 
Entry pathways into the AgriFood sector are not limited to formal education paths as outlined in 

the chapter previously. More commonly people have entered with no or limited formal 

education and then sought access to relevant education and training to address skills gaps or to 

develop careers. In addition, vocational training is an important component of 'taster' and 

induction programs for interested people or new starters. 

Submissions to the inquiry noted the need for higher quality entry-level skills training and for 

standardised high-quality induction programs. For instance, the Fruit Growers Tasmania 

submission noted: 

Until very recently, there was a clear deficit in the 'entry level' skills of the industry. 

Improving the skill level is left to individual employers. However, there was a 

disincentive to do so as individual investment in skills development by employers often 

led to employees being poached by other employers. 

What is required is an industry wide lift in entry level skills levels. Some 50-70% of 

workers in our industry need trade assistant or trade level skills for the work they do, 

or progress from these roles to team leader and managerial roles. This gap has very 

recently been addressed through the agreement of TasTAFE to deliver the AgriSkills 

Entry Program. 

Dairy Australia noted that the current governance and funding model for the VET sector did not 

easily allow micro-learning to be packaged together and formally recognised with a credential 

(which could then attract government funding). It proposed a new model of learning that would 

provide career learning opportunities that can 'fit in' around the hands-on workplace demands 

farmers and the people they employ face every day. 

The Queensland Farmers' Federation recommended a state-based virtual hub for employers to 

develop a standard agriculture 'work-ready' pre-induction to ensure new employees arrive at 

the farm gate correctly prepared for an agricultural job. This was also supported by the 

ForestWorks submission, which noted the regulatory needs for high-volume, high regulatory 

risk generic training not tied to specific labour market outcomes. 

Increasing demand for on-the-job education and training will require more flexible and adaptive 

education offerings and modes of delivery. This is the focus of the next section. 
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Recognising employees' education and training achievements as 'career currency' 
Several industry bodies and businesses raised the proposal for a construction industry type 

'white card' arrangement for new workers looking to enter the AgriFood industry. This would 

serve 2 purposes: ensuring a foundational level of knowledge and skills at entry; and providing 

an ability to move between employers with evidence of the training completed (for example, Box 

29). 

Dairy Australia advised the Committee of its 'dairy passport model', an online tool for people in 

the industry to identify their learning needs and experiences to help meet these needs. The tool 

can help keep track of training provided by high schools, extension providers, TAFEs, 

universities, private colleges, international experiences and other providers and consultants. 

The South Australian Agriculture Industry Skills Committee similarly supports development of a 

'skills passport', noting the general preference for short training offerings due to time and cost 

pressures, and the need for diverse skill sets in agribusiness roles. 

Consistent with these submissions, the recent Shergold review (2020) of senior secondary 

pathways into work recommended: 

In collaboration with industry, and VET and higher education providers, Education 

Council should codesign a digital Education Passport for lifelong learning – a living 

document that allows young people to capture progressively their education and 

training qualifications and workplace experience. 

Box 29 Pathways for People in Dairy 

Pathways for People in Dairy is an industry initiative helping to attract, develop and retain people in 
dairy, paving a pathway that supports job seekers to successfully build their careers with dairy farm 
employers. 

 

The Dairy Passport has ready-to-use resources to make it easy to bring new staff into the team and create 

a safe, compliant and supportive workplace. 

This online resource hub and record-keeping platform tracks compliance for safety on-farm, records the 

competency of staff in on-farm activities, and monitors staff development. 
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New customisable farm policies and procedures, training materials and coaching guides across the 

fundamentals of farm activities support employers and employees through their first 90 days on farm. 

The Dairy Passport Help Desk has freely accessible information on using the platform. 

Source: Dairy Australia submission 

6.2.10 Modernising and expanding educational offerings and delivery 
modes 

In response to industry leadership and co-investment in the education and training domain, 

education providers need to be enabled to respond in the form of accredited and unaccredited 

education and training options ranging from full qualifications to skill sets/clusters to micro-

credentials. The increasing demand for this range of offerings is expected to be across all 

occupations and skill levels. 

The range of skill levels and the range of occupations within the sector require an expansion to 

the range of education and training offerings. For instance, people entering the sector with full 

qualifications and experience outside the sector will require shorter format and more targeted 

education offerings than full qualifications, as will those entering the sector for short-term work. 

This will require a responsive and prepared education and training sector working in 

partnership with industry, and with mutual commitment to quality standards in education and 

training (whether they are accredited, unaccredited or on-the-job). The role of employers in 

providing quality on-the-job learning experiences also needs to be supported. 

6.2.11 Addressing diverse requirements for on-the-job education and 
training 

Consultation indicated the education and training requirements of the AgriFood workforce will 

remain diverse into the future. There was a consensus among submissions that a suite of 

education offerings, including unaccredited and accredited training, has a role in the skills 

development required by the agricultural workforce. For example, Cotton Australia observed: 

While our industry values full qualifications, growers prefer incremental learning 

through a 'bite-sized', life-long learning approach, where acquiring skills and 

knowledge will result in practice change in their business. We propose a combination 

of both accredited and non-accredited training to best meet industry needs. 

As noted by the Australian Qualifications Framework Review (2019), this trend towards lifelong 

learning, involving accredited and unaccredited training, is common across all sectors of the 

economy. The importance and place of different modes of learning need to be understood and 

embraced by all participants. 

Submissions noted the important role that on-the-job learning has played in educating and 

training many farmers and farm workers, particularly with the traditional family business 

structures that dominate the sector (NFF). While the family farm has been the skills incubator 

for this part of the sector for many decades, more broadly, as noted by Skills Impact's 

submission and the OECD (Fialho, Quintini & Vandeweyer 2019), informal learning is the 

dominant type of learning that workers engage in. Although on-the-job learning will remain a 

critical component of workforce skilling, submissions by Skills Impact and Dairy Australia / 

Australian Dairy Farmers noted that it was no longer enough by itself. Skills Impact noted: 

On farm, skills and knowledge have been traditionally handed on from employer to 

employee, from employee to employee or in the case of family farms, from parent to 
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child. This is a valid, significantly large body of learning that is never recorded or 

recognised and is ignored by policy makers and economists. However, in the current 

ever-changing work landscape, this method alone is unlikely to provide workers with 

the higher-order or new capabilities they need for the future. 

This section outlines the main points made in submissions relating to the important and 

complementary role unaccredited and informal education and training such as agricultural 

extension plays in continual learning of the sector, as well as examples of flexibility possible in 

education and training delivery. The issues and challenges in responding to demand for short-

format offerings such as micro-credentials are also examined. 

Recognising the role of unaccredited education and training, including agricultural extension in 
developing skills and capability 
Historically, the delivery of unaccredited education and training has been widespread in the 

agriculture, fisheries and forestry sectors. This reflects a long history of unaccredited education 

and training provided by publicly funded state government advisory and extension services. 

Over the past 30 years there has been a transition towards increased private sector delivery of 

these services, due in part to declining public sector investment (Coutts, Koutsouris & Davis 

2019; Keogh et al. 2017; Parliament of Australia 2007). As noted by the Australian Qualifications 

Framework Review discussion paper (2019), unaccredited courses are likely to be increasingly 

important to learning for upskilling and reskilling both within the workplace and through 

education and training providers. 

Submissions noted how important extension remained as a mechanism to upskill the workforce 
and support behavioural change. The Grains Research and Development Corporation (GRDC) 

noted: 

Extension is critical to assist the Australian grains industry overcome slower rates of 

productivity growth in the Australian grains sector since the late 1990s, with extension 

enabling the translation of research outcomes into on-farm adoption. Consequently, 

the GRDC's Research, Development and Extension Plan 2018-2023 includes a Grower 

Communication and Extension framework that highlights that the desired outcome of 

every GRDC RD&E investment is the adoption of new technologies or innovations that 

maintain or enhance grain grower profitability. Raising awareness through 

communication and influencing behavioural change through extension are essential to 

affecting that adoption. 

Williams observed: 

Non-accredited training will continue to be a key to knowledge transfer and capability 
development in agriculture. Up until the last few decades state departments of 

agriculture were the major providers of extension services to agriculture. This used 

some group-based activities such as producer groups and field days, but the majority 

or resource was devoted to providing one on one advice to businesses. This evolved into 

identification of the skills and knowledge needs of the industry, and designing group-

based activities to impart this in a more consistent and cost-effective way (a 

programmed learning approach). 

Unaccredited training offers benefits to both employees and employers. As noted by the 

Productivity Commission, unaccredited training and on-the-job learning were found to be 

associated with higher wages – participation in unaccredited training was associated with 11% 

higher wages, while participation in on-the-job learning was associated with 3.5% higher wages 

(Fialho, Quintini & Vandeweyer 2019). In Australia, agriculture, fisheries and forestry employers 
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are more than twice as likely to make use of unaccredited training and report high levels of 

satisfaction (around 90%) with unaccredited training as a way of meeting their skills needs 

(NCVER 2019). 

Quality accredited training plays an important role in complementing agricultural extension and 

informal learning by ensuring quality standards and consistency across states and providing 

learners with recognition of increasing levels of learning. 

The need to respond to increasing demand for skill sets / micro credentials / short courses and 
'flexible qualifications' 
Submissions also highlighted the demand from the industry for the delivery of education and 

training targeted to 'sets of skills' and short-format delivery modes such as micro-credentials. A 

micro-credential is a certification of assessed learning that is additional, alternative, 

complementary to or a component part of a formal qualification (Oliver 2019). 

As noted by the recent Australian Qualifications Framework Review (2019), these credentials 

are in widespread use and are increasingly important to learning for upskilling and reskilling 

both within the workplace and through education and training providers. Traditionally 

government funding for VET has been focused on students completing full qualifications. 

Submissions sought an extension of this funding model to include the provision of government 

funding for participation in unaccredited training and shorter-form qualifications. 

For example, Charles Sturt University stated: 

Upskilling or even maintaining the skills of our agricultural workforce will require a 

variety of pathways into technical and higher education, a greater variety of education 
options including micro-credentials, and funding arrangements to make education and 

skills development viable for both students and providers. 

A number of submissions noted the related need for VET qualifications to be more flexible in 

how they are packaged. For example, in his research for the NFF, Williams noted: 

Listing endorsed Skill Sets in training packages has effectively ruled out any other unit 

or combination of units from most public funding sources, regardless of meeting 

industry needs. A more accommodative and flexible approach should see skill sets 

redefined and opened up to funding. 

The Tocal College / New South Wales Government submission noted the need for greater 

flexibility in training packages (repackaging rules) and the need for greater emphasis on part-

qualifications and skill sets (as defined by industry need). 

Other submissions identified the need for greater collaboration among industry sectors to 

address common skill sets. This could be tackled at regional level between sectors or at national 
scale across value chains. For example, in its submission, Forest Industries Federation WA 

(FIFWA) noted: 

The industry continues to deal with the challenges of accessing suitable training in 

thin, regionally dispersed markets. For example, in WA there are only two RTOs 

offering (limited) training to the harvest and haulage sector. There is currently no RTO 

servicing the timber processing and sawmilling sector. There is also currently no RTO 

providing training in silviculture tasks, plantation establishment or plantation design. 
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Similarly, the Australian Food, Beverage and Pharmaceutical Industry Reference Committee 

(2020) noted: 

Food and beverage processing and manufacture has a strong connection to regional 

Australia through the location of processing plants in regional towns and drives the 

development of those local economies. As with many other industries in regional towns, 

food and beverage processors in rural areas struggle to access training and assessment 

delivery through RTOs, in part due to geographical considerations, funding and 

workforce issues. 

Regional Skills Training, a specialised agricultural VET provider based in South Australia, 

advocated that training must be continuous and available as a person or business needs it. It 

noted a preference to provide full qualifications that can be flexibly constructed, such as the 

AHC2816 – Certificate III in Rural Operations (Box 30). It favoured a flexible approach to 

delivery, with open-ended courses (with students potentially enrolled for 3 to 5 years) allowing 

students to pick and choose when they train, how much training they do in any given year and 

how long they take to complete the qualification. This enables students to train specifically to 

suit their workplace, particularly as their workplace evolves. 

Box 30 Flexible qualifications example 

AHC32816 – Certificate III in Rural Operations 

This qualification provides an occupational outcome in agriculture, horticulture and conservation land 

management and at least one and up to 4 other related industries. 

Individuals with this qualification perform tasks in a variety of contexts, which involve some judgement in 

selecting equipment and services. Depending on the units selected, individuals will be able to seek 

employment not only in rural industries but also in other industry sectors, such as local government, 

tourism, hospitality, transport, construction, information technology and metals. 

No occupational licensing, legislative or certification requirements apply to this qualification at the time of 

publication. 

There are no entry requirements for this qualification. 

To achieve this qualification, competency must be demonstrated in 16 units of competency (2 core units 

plus 14 elective units). 

Elective units must ensure the integrity of the qualification's Australian Qualification Framework (AQF) 

alignment and contribute to a valid, industry-supported vocational outcome. The electives are to be 

chosen as follows: 

• select at least 6 units from Certificate III qualifications in the AHC endorsed Training Package 

• up to 8 units aligned to AQF levels 2, 3, or 4 qualifications may be selected from up to 4 currently 

endorsed training packages or accredited courses. 

Source: DESE 2020d 

The Committee notes the 2020–21 Budget announcement by the Australian Government of 

$500 million in 2020–21, contingent on matched contributions from state and territory 

governments, for a JobTrainer Fund. It is expected that this fund will provide school leavers and 

job seekers up to 340,700 additional training places that are free or low fee. Funding will be 

available for accredited qualifications and short courses in areas of identified and genuine skills 
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needs, based on a list agreed between the National Skills Commission and the state and territory 

governments. 

Barriers to flexible offerings 
Regional Skills Training's submission explains that there are barriers for education providers in 

developing skill sets formats as short courses or micro-credentials: 

The reason for preferring enrolment in qualification to skill set or micro credentialing 

for subsidised training is that: 

It allows any government to manage funding & count numbers more easily i.e., 1x 

student is enrolled = 1x funded place which is linked to 1x job 

It allows the student & the RTO to minimise administration tasks in enrolment 

processes i.e., enrolling once in a course rather than in multiple skill sets & micro-

credentials 

The key in the above simple system is to have flexibility within the qualifications such 

that the end qualification has the required number of units at the required AQF level, 

but individual units are selected for the training plan that completely suits the 

students' needs. This means that while a training plan may be created at the 

commencement of enrolment with the units selected according to what the student 

thinks they want to do it is highly likely that the training plan will change several times 

over the years at the business/students request i.e. 

We selected farm front end loader, but we have purchased an articulated civil loader 

We wish to embed a WHS system to the farm 

We are in the second year of drought & wish to complete training related to managing 

mental health, risk management … 

The university sector already has a degree of flexibility in designing its qualifications. For 

example, the University of Adelaide advised of the short courses that it offers and noted that: 

Courses may be stand-alone or modular, enabling them to be combined for an award 

qualification. Increasing qualification levels may be obtained by completing different 

combinations of short courses over time. 

National industry leadership and additional funding would go a long way towards addressing 

these constraints and to having influence in any reforms to VET, higher education and rural, 

regional and remote education. 

6.2.12 Increasing the flexibility of delivery modes 
Alongside multifaceted education offerings, the submissions highlighted the importance of 

increasing flexibility in delivery modes. Many submissions reflected on the need for a 'blended 

model' for the delivery of learning, which coupled greater provision of online training with 

supervised on-the-job learning and assessment. Such arrangements potentially offset limitations 

on the delivery of training in regional and remote areas, while accommodating the preferences 

of some students. 

In his research for the NFF, Williams noted: 

Training for the agricultural industries is more expensive than many urban-based 

industries. It requires access to training facilities and equipment for practical skills 

training, and training in the workplace. Typically, students are widely dispersed, and 

significant travel time is involved in attending training. A model of blended learning 
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should be encouraged where trainees have access to online training materials and 

work-based assessment tools, combined with practical skills training delivered by a 

combination of RTO and the employer. 

The Forest Industry Federation of Western Australia noted: 

Provision of more online learning, virtual reality and augmented reality resources 

would better accommodate the different learning style of younger generations. The 

gamification aspect of forest industries education should also be explored, in addition 

to making simulators accessible to more people. Currently, there is a significant 

financial barrier involved in making forestry industry simulators available for more 

training and industry awareness raising. 

From a regulatory perspective, the ASQA reported that its consultation with stakeholders had 

revealed a desire among some for online delivery and the use of simulated workplace 

environment for assessments, but also concerns about how substitutable simulated experience 

was for workplace experience. ASQA's submission advised that it: 

Encourages providers to offer training in whatever manner is suitable for their 

particular learner cohort, and supports all forms of innovation in training, including 

online training and the use of simulated workplace environments, providing such 

innovation enables learners to develop the skills needed for the workplace. The types of 

training most suited to innovative models of training are dependent on the training 

product being delivered and learner cohort at hand. 

It is ultimately dependent on providers working with industry and employers to 

determine the feasibility of online training and the use of innovative models for work 

placement and assessment. 

The Productivity Commission (2020) has recently commented on the opportunities and 

challenges posed by online delivery, which have been highlighted by the disruption caused by 

the pandemic. The Productivity Commission noted uncertainty around a range of issues 

associated with increased online delivery of VET, including the ability to separate accreditation 

from training. It has sought stakeholder views on these matters to help inform its final position. 

Unaccredited training does not have the same statutory assessment requirements that 

accredited training does, facilitating more flexibility in delivery arrangements. 

The Committee notes that a more flexible approach to delivery and assessment, including a 

clearer delineation of competencies that must be formally learned (such as chemical handling) 

and those that could be effectively learned on the job (such as fencing) could help address issues 

raised in submissions about access to VET and appropriately skilled trainers. A move towards 

funding for the delivery of skill sets or micro-credentials could further assist this in both the VET 

and university sectors. 

National industry leadership in partnership with the states could stimulate greater flexibility in 

delivery (see Chapter 9, Working together to implement the Strategy). 

6.2.13 Greater investment in education and training, reflective of a 
progressive and growing sector of the Australian economy 

The inquiry heard that underinvestment in education and training, coupled with inefficiencies 

and inflexibility in funding models, was at the centre of many issues for both industry and 

education and training providers. 
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6.2.14 Industry and education providers share the concern regarding 
investment 

Submissions expressed concerns about declining levels of funding for vocational education and 

training. For instance, Tocal College noted: 

The Mitchell Institute have confirmed that the VET system that is at the heart of 

industry and workforce training has seen reduced funding in real terms over a long 

period. 

Similarly, Williams observed: 

Over the past two decades, TAFE Institutes, operating as autonomous business units 

and under financial pressure to increase student numbers at minimal cost, has seen 

farmer training in these areas discontinued. Viable teaching facilities have been 

dismantled and TAFE Institutes would now claim that there isn't the capability to run 

these programs in farming areas. 

The ForestWorks submission noted: 

… low enrolment in VET Training packages does not mean there is low need but is 

indicative of a VET system that is not meeting the needs of the Forestry industry. 

ForestWorks suggests there is a need for financial and brokerage support for industry and RTOs 

operating in thin training markets and to assist businesses to access and benefit from the VET 

system. 

The 2019 Joyce review of the VET system largely supported these views, observing: 

In recent times, as a result of budget pressures, demand-driven programs have become 

increasingly targeted to priority skills areas, support for first qualifications, those 

impacted by structural adjustment, and/or people who need assistance to engage in 

training, including foundation skills. 

The operations of publicly owned providers, the TAFEs, have become more independent 

to allow greater flexibility in meeting the needs of students and industry. There are 

clearer subsidies for training separate from general support for the public institution. 

Changes to subsidies and governance under demand-driven models have led to budget 

pressures and adjustment challenges for the TAFEs. 

The funding pressures noted by Joyce particularly affect the delivery of relatively specialised 

agricultural courses, which are relatively high cost and attract low levels of aggregate demand. 

Skills Impact called for a national system of approval for subsidised AgriFood VET from the 

Australian and state governments. Further, Regional Skills Training identified a need for a 

review of vocational funding mechanisms common to all states, highlighting the SA model as 

leading because the RTO can contextualise delivery on a per unit basis while being funded for 

the full qualification. This is suggested to provide significant cost savings for the government, as 

the cost of delivery can otherwise vary by up to $10,000 per qualification. 

Charles Sturt University noted that in the short term, governments and the agricultural sector 

can take steps to ensure that agricultural education programs are appropriately funded, by 

providing support for both students and providers: 

A key challenge in both education and research is funding, for the institution and the 

student. A recent analysis by Andrew Norton of ANU, drawing on a Deloitte Access 

Economics report, shows that agricultural and veterinary science programs are 
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essentially 'break even' for universities, since they have a high cost of provision not 

matched by Commonwealth funding … Without increased funding for agriculture 

education [and research], especially in regional areas, universities may not be able to 

meet the needs of the agricultural workforce either in terms of the supply of graduates 

or the provision of new knowledge. 

The university sector also notes persistent issues in maintaining educational infrastructure with 

low demand for agricultural courses. 

For Charles Sturt, the main challenges are persistently low demand for agricultural 

courses coupled with falling government funding. A Deloitte Access Economics report 

on 'Transparency in Higher Education Expenditure', commissioned by the then 

Department of Education and released in November 2019, showed that the cost-to-

funding ratio for courses in Agriculture, Environmental and Related Studies had fallen 

from 97% to 87% over 2015-18, making these courses increasingly expensive for 

universities to provide. The economic shock resulting from the coronavirus pandemic 

has only exacerbated these problems, and cost pressures may yet lead to the closure of 

some agriculture courses, further reducing the supply of graduates. 

Without increased funding for agriculture education and research, especially in 

regional areas, universities may not be able to meet the needs of the agricultural 

workforce either in terms of the supply of graduates or the provision of new 

knowledge. 

Submissions advocated for consistent and generous funding models for VET across all 

jurisdictions in Australia that account for rural and remote delivery. Further, in their 

submission, the NFF highlighted the need for 'a review of funding arrangements'. 

6.2.15 The need for new funding models for standalone skill set based 
courses 

Access to standalone skill set based courses is an essential part of the AgriFood sector's 

education and training framework. Historically state government funding for VET has been 

focused on students completing full qualifications, but the business sector, across the whole 

economy, has been seeking an extension of these subsidies to cover short-form courses. As 

noted in the Joyce review, providing government funding for training workers for part-

qualifications raises some policy questions for government, as all the benefits from such training 

would appear to be captured by the person who obtains the qualification or their current 

employer. Some state governments have committed to trialling funding for short courses or 

micro-credentialling. In addition, some RDCs have been providing co-funding for these short 

courses, in collaboration with state governments and/or course participants (see Box 24). 

The merits of the preference for skill set based or just-in-time training were debated in 

submissions. The Australian Council of Deans of Agriculture noted: 

At the VET level there is often a short course of study just to pick up a skill required by 

the employer. This has been standard practice on Australian farms for decades – the 

benefit is to the employer but as there is no qualification involved there is little benefit 

to the worker. Such a strategy has been to avoid the need to pay the employee more 

because of the qualifications. 

However, the South Australian Government noted: 

Allowing for subsidised training in skillsets, rather than just formal certificate or 

diploma courses, will enable students to pick courses relevant to their employment. 
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Along similar lines, FIAL's forthcoming report Capturing the prize: the A$200 billion opportunity 

in 2030 for the Australian food and agribusiness sector noted: 

The food and agribusiness workforce would benefit substantially from more short 

term, on-the-job training opportunities. Mid-career workers have a particularly large 

need to learn new skills to cope with rapid technological change. Businesses and 

government would both need to invest in training opportunities to further incentivise 

the skills transformation Australia needs. 

Some submissions supported the need for targeted government investment in unaccredited 

training. For example, in his research for the NFF, Williams noted: 

Selected non-accredited training programs have been deemed eligible by government 

for some special circumstances funding, based on having a clearly documented 

program. It is important that this be retained, and a process of mapping to the AHC 

training package would also be useful to optimise recognition for students who 

complete non-accredited programs. 

6.2.16 Stronger investment in emerging areas for education and training 
and brokering 

Many submissions noted the need for new mechanisms to address low-volume, highly specific 

training that is emerging or new for different sectors. This represented major gaps such as in 

digital agriculture and aquaculture. 

Skills Impact recommended the adoption of the recommendations in the agricultural workforce 

digital capability framework, including establishing digital capability benchmarks across sectors 

and driving the development of curricula and training pathways for both existing and future 

workers. 

Further, submissions noted a range of improvements to education and training that could flow 

from greater investment. These included: 

• establishing a quality system of nationally recognised RTO deliverers to work across 

Australia and access training subsidies irrespective of state 

• 'training broker' positions to act as intermediaries in identifying and negotiating training 

needs and opportunities and assist in coordination and collaboration across industries and 

regions 

• support to additional workplace-based trainers and assessors to deliver to national 

standards with the support of RTOs 

• support to develop learning material at a local level. 

6.2.17 Recognising the value of agricultural education and training facilities 
and infrastructure 

The delivery of accredited agricultural education and training is supported by a suite of private 

and public sector institutions. The AgriFood industry, in particular the production and 

processing sectors, has special needs with regards to physical space, access to heavy machinery 

and other specialised equipment and livestock. It is fortunate to be served by a range of well-

equipped facilities that have been funded historically by respective governments and 

universities. 
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However, maintaining the investment in these types of facilities is costly. Some submissions 

expressed concerns about the consequences of historical and more recent closures of some of 

these facilities. For example, Crop Consultants Australia noted: 

This year alone the three largest agricultural training centres in Queensland have 

closed. In the past, these centres have provided staff to rural industry who are skilled in 

practical aspects of both agricultural production and research. With the closing of 

these facilities, there is now a lack of vocational training options for regionally located 

students leading to their relocation to urban areas and eventual loss to industry. 

In an industry-led education and training future it is essential that the worth and role of such 

infrastructure assets and their maintenance and modernisation are properly valued. Innovative 

options for education and training through industry partnerships should be explored. 

In line with the cultural change in attitudes towards the importance of education and training, 

the Committee finds that, while additional government investment is crucial, better industry 

outcomes can be achieved by greater co-investment in education and training outcomes by 

employers themselves and their industry organisations. This will go far to secure the education-

attaining outcomes reflected in submissions. With greater investment by industry will come 

stronger calls for accountability, transparency and impact, which is the focus of the final section. 

6.2.18 Increasing accountability and impact from investment 
With industry leadership comes the need for industry to more clearly define the outcomes 

desired from education and training and collate evidence of impact. 

The submission of Tocal College and the New South Wales Department of Primary Industries 

summarised the sentiment of many submissions about what needs to change: 

• Bring industry back to the centre so they own and are at the core of the VET agenda. 

• Develop strong data and evidence regarding skill gaps and skill needs to inform sector-

specific workforce development strategies and programs. 

• Focus on outcomes (completion rates, employment outcomes, industry standing) rather 

than process and extensive documentation. 

• Consider industry reputation, experience and facilities of training providers in their 

reviews, audits and additions to scope. 

• Establish a consistent and generous funding model across all jurisdictions in Australia that 

accounts for rural and remote delivery. 

• Provide greater flexibility in training packages (repackaging rules) and place greater 

emphasis on part-qualifications and skill sets (as defined by industry need). 

The Committee is of the view that such transformation in the accountability for and impact from 

increased education and training investment can be achieved through state and territory 

multiparty AgriFood labour advisory committees and Commonwealth and state and territory co-

investment (see Recommendation 17). 

A strategic response to education and training needs to draw from evidence of existing 

initiatives that have been able to address some of the key issues and challenges in education and 

training. In discussions and submissions to the inquiry, initiatives that were addressing some of 
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the challenges identified in education and training were presented by states and industries. 

Some of these initiatives and their features are highlighted in the next section. 

6.2.19 Conclusion: developing the 2030 agricultural workforce 
The initiatives highlighted in this section reflect underlying capacity and inventiveness in the 

agricultural sector to collaborate, plan and act to transform education efforts in sectors or 

regions. These efforts need to be supported, scaled and replicated across the country. While 

there are progressive initiatives, the Committee identifies that there is gross underinvestment in 

education and training in the sector, there are fragmented and piecemeal responses across the 

country, and future skill needs are not being sufficiently addressed under current mechanisms. 

The Committee is of the view that to develop the AgriFood workforce, strategic approaches to 

the development and delivery of demand-driven skill and capability programs are needed. These 

approaches must be developed by state and territory thought leaders in AgriFood, education and 

training and implementation, supported by co-investment from all stakeholders – including 

industry, education and training providers and the Australian, state and territory governments. 

The inquiry finds there is existing capability in the sector to respond and develop innovative 

approaches and, through greater co-investment by employers and government substantial 

progress can be made quickly. 

Recommendation 17 

To increase the responsiveness of the education and training system to industry needs, the 

Committee recommends that the state and territory governments establish multiparty 
AgriFood labour advisory committees to provide leadership in the development of demand-
driven capability programs across the AgriFood sector. The Committees should comprise 

AgriFood business leaders and thought leaders in tertiary and vocational training. 

The Committee recommends that the Australian Government match any state and territory 

funds allocated to such AgriFood labour advisory committees to give them enough resources 

for these programs. 

Through this mechanism, it is expected that education and training will be increasingly industry-

led, demand-driven and collaborative in vision with education providers; that there will be 

strongly linked pathways between education and training, industry and occupations across 

sectors; that education and training will be modernised in the span of educational offerings and 

delivery modes; that this additional investment and co-investment will meet the needs of the 

sector; and that there will be demonstrable impact from such investment. 

6.3 Improving capability in workforce planning, 
management, health and safety, and wellbeing 

Workplace conditions, such as wage rates, other non-wage benefits, promotion and learning 

opportunities, management practices and the work environment determine how attractive a job 

opportunity is and the degree of job satisfaction of employees (Das & Baruah 2013). The inquiry 

has found there is significant scope for improvement in workforce leadership and management 

in the AgriFood sector to build AgriFood's reputation for being a good employer and to address 

the sector's poor work health and safety (WHS) record (Figure 49). 
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A number of submissions noted that the sector should aim to become an employer of choice. For 

example, the NFF submission noted: 

Ultimately, agriculture should aspire to become an 'employer of choice' through 

better attraction and retention strategies and the development of human capital. 

Driving widespread adoption of better practices will be of great benefit to employers 

who rely on securing skilled workers in a highly competitive labour market and in the 

longer term, for the industry in terms of repositioning it as one of choice for new 

entrants. 

6.3.1 High-performance work systems are central to Australia's AgriFood 
vision 

Many sectors of the Australian economy will state 'our people are our most important asset'. An 

important question in progressing a workforce strategy is how the AgriFood sector can turn the 

acknowledgement of the importance of people into a competitive edge in performance. 

This is where human resource management (HRM) practices matter. They have been shown to 

influence business and health and safety performance in all sectors. Developments in the field of 

high-performance work systems suggest that coherent HR practices enhance employees' skill, 

motivation, and opportunity to participate at work (Appelbaum et al. 2000; Kidwell and Fish 

2007). Further, positive employment relationships signal to employees that they are valued and 

respected, creating positive employee attitudes and behaviours and ultimately enhanced 

productivity and business performance. The influence of the employers' leadership and 

management practices on employee attitudes, behaviours, and wellbeing is, however, commonly 

overlooked as a factor in attraction and retention when job attributes (pay, conditions and 

incentives) rather than employment relationships, work environment and workplace culture are 

emphasised. 

Workplace culture, or the social behaviours and norms accepted in the workplace, is 

increasingly recognised as a significant contributor to employee attraction, retention, wellbeing, 

productivity, conduct and overall business performance (Guest 2017). Workplace culture 

influences the way human resource management is practiced and it is the mechanism by which 

'people as an important asset' becomes a reality. For example, does the workplace: 

• demonstrate the importance of people? 

• emphasise workplace harmony? 

• recruit and select people for their contribution to the desired culture as well as their skills? 

• train and develop people? 

• appraise, manage and reward performance? 

• celebrate diversity? 

• involve everyone in prioritising safety, health and wellbeing? 

Studies in the AgriFood sector as well as submissions to the inquiry have identified leading 

employers and the current key work practices impacting positively on employee retention and 

business performance in the AgriFood sector. The University of Melbourne's submission 

reported on its research on human resource management and employee experiences in the dairy 
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and horticulture farm sectors. The research affirmed that employment conditions and human 

resource management practices do influence employees' job satisfaction and career intentions. 

It also found that employers with a good reputation retained their staff through comprehensive 

employment strategies, including: 

• higher than the average pay rates for the sector and similar roles 

• flexible work hours 

• limiting weekend hours and very long shifts 

• training and development opportunities 

• feedback and appreciation for a job well‑done 

• individual attention to career development and mentoring 

• an enjoyable work environment with good facilities 

• varied work tasks. 

Further, research studies and the submissions received noted that smaller businesses face the 

greatest challenge in implementing high-performance work practices, in retaining employees 

and in prioritising wellbeing, health and safety (for example, Kotey 2004; Kotey 2005; Safe Work 

Australia 2016). Compared to larger businesses, managers in smaller businesses had lower job 

satisfaction and more of their employees expressed an intention to leave. Due to their size, small 

businesses may find it difficult to meet employees' expectations for training, development and 

promotion. Supporting this, several submissions reflected on the benefits that medium to larger 

businesses have in professionalising HRM and dedicating resources to HRM. For example, 

FIFWA noted: 

Forestry has been working under a corporatised model for well over twenty years. 

FIFWA considers that other sectors in the agricultural industry are now moving 

towards similar models. This is resulting in improved safety and working conditions, 

and increased pay rates – which are more attractive to the labour force compared 

with the more traditional family farm type model. 

It is the Committee's view that to progress this National Agricultural Workforce Strategy, the 

sector needs to invest significantly in: 

• building capability in workforce leadership and management 

• undertaking R&D that supports employers to identify and implement more effective 

workplace practices 

• supporting cultural change and practices related to workplace health, safety and wellbeing. 

This investment will need to involve additional support for smaller businesses in this area for 

those whose growth strategy may be limited by their capacity to lead and manage a workforce. 

Investment in this area needs to be strongly linked to high-quality education and training 

(Section 6.2) and to the campaigns relating to attraction and retention (Section 6.1), for instance 

in linking new entrants to 'employers of choice'. 
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6.3.2 Building capability in workforce leadership and management 
A number of submissions provided examples of work already underway to improve workforce 

management in the AgriFood sector. 

Submissions from the meat processing and prawn farming sectors advised that a stronger 

evidence-based approach was needed to help understand the drivers of high levels of staff 

turnover and the success factors behind positive attraction and retention efforts in these 

industries. The Australian Meat Processor Corporation (AMPC) submissions advised that its 

Retention Project had identified that turnover in the sector varied from 26% to 108% with an 

average rate of 62%. Similar results were found in a study of dairy farm employee retention 

(Nettle et al. 2011). These high rates of turnover cause significant disruption to operations, 

potentially increasing the likelihood of error, while also reducing the return on employers' 

investment in the large amount of training required per employee, especially for skilled workers. 

In terms of reduced productivity and profitability the costs of retention to a medium-sized plant 

in processing were estimated at between $650,000 and $1.3 million per annum, and on farm 

$20,000 to $50,000 per farm or up to $200 million across the dairy farm sector (Nettle et al. 

2011). 

The AMPC Retention Project's goal is to gain a clear understanding of the underlying reasons for 

retention of employees in the meat processing sector, and drive changes in behaviour based on a 

need to place the right people in the right roles conducting the right work. This research has 

identified leadership in processing plants, namely failure of supervisors to address in-team 

coercion, favouritism, perceptions of management aloofness, and a lack of mobility in roles or 

ability to develop new skills as factors contributing to staff turnover. These leadership insights 

indicate that improved leadership behaviours would significantly improve retention rates at 

certain plants, especially with regard to creating a more welcoming environment for new 

employees by providing rotation and development opportunities. 

Industry sectors differ in their maturity in supporting workforce management. Sectors such as 

cotton and dairy are further advanced in understanding employer workforce management 

practices and the drivers of workforce attraction and retention. Dairy Australia and Australian 

Dairy Farmers noted that current dairy industry projects could be scaled up to encompass the 

whole AgriFood sector: 

Shifts in industry culture towards becoming 'employers of choice' and leaders on-

farm, could be assisted by scaling current investments in qualifications (such as the 

current fully industry funded Diploma of Human Resources Management or similar) 

across the agriculture sector. Both farmers and services providers who support the 

workforce, need to be supported to access this capability development with expanded 

reach of available programs and courses. 

Many other RDCs note the challenge in engaging farm capability advisers (HR/WHS) 

in regional locations to support farm businesses to achieve positive, safe and 

sustainable workplaces. Having a shared, capable pool available to support 

agriculture broadly would be of significant value to the sector. These initiatives that 

expand the pool of capable workforce advisers would also provide a viable business 

option for small dairy farm business operators to establish HR/WHS processes, 

practices and behaviours. 
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Other submissions suggested that the Farm Business Workforce Skill Set under the Agriculture, 

Horticulture and Conservation training package or the Manage Workforce Planning competency 

under the Business Services Training Package could form the basis of workshop-based programs 

to deliver strategic workforce planning competencies, accredited or unaccredited. However, 

submissions noted the limitations of 'generic' HRM resources, and the need to adapt material for 

the sector and workplace context. 

There were also calls for greater support for workforce planning for businesses. This requires 

expertise in work assessment and work organisation alongside relevant AgriFood sector 

experience. 

A focus on building sector-specific capacity to address human resource management and 

workforce planning issues was also central to the dairy sector strategy to build advisory 

capability among farm advisers and those trusted by the farming community in understanding 

their farm system (Box 31). 

Box 31 Improving workforce management case studies 

The People in Dairy Program 

The People in Dairy program, fully funded by Dairy Australia, includes a suite of tools and development 

programs to assist farmers to be better people managers. 

This well-regarded program has successfully reframed thinking around the diverse ways in which people 

function within the whole-farm system as farmers, managers, farm workers, new entrants or advisers 

both of individual farm businesses and in the wider industry context. 

The People in Dairy program also maintains a website, www.thepeopleindairy.com.au, where tools, 

templates, guidelines and case studies are maintained. This site has become a valuable resource for the 

industry, with over 65,000 downloads annually. It includes an Employment Starter Kit (ESKi) that 

explains in plain language all the things that farmers need to know to successfully employ new staff. This 

quick guide ensures that farmers are not only compliant with the legal aspects of employment but also 

able to implement good employment practices to recruit, induct and develop their staff. 

Since its launch, more than 2,500 dairy farmers have requested the ESKi guide in addition to accessing the 

latest information online. Farmers also receive updates relating to employment, workforce planning and 

farm safety via the People Matters e-newsletter. Feedback from farmers has prompted increased interest 

in further human resource development training opportunities. 

Diploma of Human Resource Management (Dairy) 

As part of the People in Dairy Program, a custom-designed formal training qualification – the Diploma of 

Human Resource Management (Dairy) – was established. The objective was for participants to gain skills 

and a qualification in identifying and managing people issues within a dairy-specific context and to be part 

of a new advisory network to support their continued learning and development. Advisers or their 

organisation covered the travel costs and time away from the organisation. The training was provided at a 

reduced fee by the dairy industry. 

This diploma course ran for the first time in 2008 with 23 participants; by 2014, 119 participants from 

across Australia had completed the course, with 82% (97) of participants being private sector advisers. 

Advisers completing the diploma reflected a range of advisory experience (from one to 40 years of 

advisory work), gender (21% female) and age (29 to 65 years) (Nettle et al. 2018). 

Source: Dairy Australia submission 
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Similarly, cotton industry researcher Nicole McDonald observed: 

As agriculture businesses continue to adapt and innovate in order to meet challenges 

to production and improve their sustainability, the success of these efforts depend on 

an adequately skilled workforce. Recent research has identified gaps in technical 

skills, workplace health and safety skills, people management and leadership skills, 

and employees' employability and personal management skills. Training structured 

around these skills gaps is essential to establish consistent best practice performance 

standards across the industry. 

Although work is underway to modernise the culture of AgriFood workplaces, building 

capability in this area requires renewed focus and effort, commensurate with the vision for 

AgriFood growth. The industry needs to focus as much on the retention of staff, as it does on the 

attraction of new staff. Evidence-based approaches are needed to inform programs designed to 

address WHS and wellbeing issues. 

6.3.3 Investment in R&D that supports employers to identify and 
implement effective workplace practices 

The past 30 years have been a period of great consolidation and innovation for Australia's Agri-

food sector (see Chapter 3). During this time many businesses have grown at a rapid pace, from 

small family operations to world-class producers of AgriFood products. While much energy and 

focus have gone into products and production, other sections of the business can be lacking. 

Managers may find themselves in places of information deficit as the unique situation of their 

good-sized regional business gives them neither history nor counterpart with which to compare 

themselves. The Committee believes that many rural businesses would benefit from in-depth 

research on this rural phenomenon in relation to workplace organisation and design. 

Furthermore, outcomes delivering possible workforce strategies that enhance opportunities and 

attract employees will be a great benefit to rural Australia. 

The Committee noted the opportunity for greater investment across the sector in developing 

employer capability and investing in research and development to better support employers in 

evidence-based practices related to work organisation, HRM, culture and leadership. The design 

of farm systems and the analysis of alternative options for work organisation, the most 

important HR practices, and systems and leadership behaviours conducive to work safety and 

performance are all important areas for research in the sector. To date, workplace research in 

the AgriFood sector has tended to be ad hoc or non-existent, with the cotton, dairy and meat 

processing sectors leading current efforts. This contrasts with the AgriFood sectors in New 

Zealand, Ireland, Canada and France, which invest in ongoing R&D related to their AgriFood 

workforce (for example, Eastwood et al. 2018). 

Recommendation 18 

The Committee recommends that the Australian Government commission research and 
analysis to support small and medium enterprises and business leaders in evaluating novel 

approaches to workforce organisation and job design, leading to recommendations for 
possible AgriFood workforce strategies that enhance employee attraction and create 
opportunities for business growth or change. 
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6.3.4 Greater focus on safety, health and wellbeing 
Concerns for safety and wellbeing are another factor that affect the reputation of the industry 

and erode its ability to attract and retain staff, including seasonal staff (see Section 7.2 on 

protecting seasonal workers). Unfortunately workplaces in the AgriFood industry are among the 

most dangerous in Australia and have been so for some time, being responsible for around 25% 

of workplace fatalities between 2014 and 2018 (Figure 49). The transport sector, an important 

component of the agricultural supply chain, had the second most workplace fatalities between 

2014 and 2018. Preliminary data suggest these trends have continued in 2019 and 2020 (Safe 

Work Australia 2020). 

The model Work Health and Safety Act, adopted in all jurisdictions except Victoria and Western 

Australia, places the primary duty of care on a person conducting a business or undertaking 

(PCBU), which includes employers, unincorporated bodies or associations, partnerships and 

joint ventures, principal contractors, head contractors, franchisors and the Crown. PCBUs are 

required to ensure, so far as is reasonably practicable, the health and safety of their workers and 

other persons and provide information, training, instruction or supervision necessary to protect 

people from risks; and provide and maintain safe plant, structures and systems of work (Boland 

2018). In consultation undertaken for the review, AgriFood industry stakeholders spoke of an 

increasing awareness of these obligations by agricultural employers. For example, Grain 

Producers Australia included the following farmer case study: 

The main concern taken into consideration when hiring staff are how to ensure there 

are process in place to support and train the staff to ensure farm safety is given the 

priority it requires. There are also concerns about how to protect the farming 

business from the increased litigation potential and the implications of the workplace 

manslaughter law changes. 

Skills required of labour – it is crucial people wanting to work on farms have 

undertaking practical farm safety training. Having workers who are farm ready is 

crucial. Farms are complicated workplaces and there is a level of complexity involved 

in training people to ready work on a farm safely for the huge range of varied tasks 

undertaken. 
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Figure 49 Worker fatalities: proportion by industry of employer, 2018 and 5-year average 
(2014 to 2018) 

Source: Safe Work Australia 2020 

The need to improve work health and safety in the sector is acknowledged by government and 

industry. A multifaceted approach is being taken, including research, education and training 

initiatives, combined with enforcement and regulation, such as the introduction of a mandatory 

quad bike safety standard under Australian Consumer Law. 

In December 2019 the Australian Government provided $1.9 million to Farmsafe Australia to 

promote on-farm safety. Farmsafe Australia will promote farm safety in the media, and 

coordinate farm safety messages nationally, including attending community events and updating 

its farm safety awareness and guidance materials. 

Consultation highlighted the need for an evidence-based approach to initiatives aimed at 

improving work, health and safety outcomes through behavioural and cultural change. AgForce's 

submission noted: 

However, it is well identified that a key factor in improving safety is improving the 

safety 'culture' of a workplace. This is borne out by many surveys of producers, 

including one undertaken by AgForce of its own membership, which identify strong 

'cultural' barriers to improving workplace health and safety such as resistance to 

change and a belief in individual responsibility and 'common sense'. 

Safe Work Australia (2016) found employers in small businesses tend to display management 

safety empowerment and management safety justice less frequently than employers in medium 

and large businesses, indicating that small businesses may need further assistance in performing 

their WHS obligations with regard to consulting with workers. An example of the collaborative 
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efforts in transforming the culture of a highly fragmented sector is the work over the last 5 to 

10 years of Australia's freight logistics and transport industry. A partnership of the transport 

companies, parliamentary representatives, the unions and the retailers is pushing further in this 

area through the Healthy Heads initiative (Box 32). 

Box 32 Healthy Heads in Trucks & Sheds program 

In 2020 the freight, logistics and transport sector has evolved its best-practice workplace safety culture 

through the development of the Healthy Heads in Trucks & Sheds program. 

Chaired by Paul Graham, Chief Supply Chain Officer at Woolworths, and an 'industry for industry' 

partnership of the many major logistics operators and customers, this program focuses on worker mental 

health and physical wellbeing as an everyday consideration for protection and operational safety. 

This significant cultural change process involves peak representative industry councils (for example, 

Australian Logistics Council and Australian Trucking Association), corporates and companies, end-to-end 

along the supply chain, implementing new human resource and best-practice management processes. The 

program involves education and training, development of standards and wellness initiatives to address 

mental and physical wellbeing to create mentally healthy thriving workplace cultures and communities 

across the sector nationally. 

These changes were needed to dramatically help improve the safety and wellbeing of people along the 

supply chain so workers and their families were less likely to have a significant mental health issue that 

ultimately saw them exit the industry. 

Healthy Heads in Trucks & Sheds is working with the food and fibre sector through organisations such as 

the Livestock, Bulk and Rural Carriers Association to drive awareness and support for mental health so 

that logistics operators and workers within agriculture are included within the development of a single 

national mental health strategy for the broader national logistics industry. Common risk factors are 

isolation and social disconnection, financial pressure, long hours and fatigue. 

Ongoing Australian Government support for the importance of initiatives such as Healthy Heads in Trucks 

& Sheds is critical in bringing together the agriculture and logistics sectors, where mental health and 

physical wellbeing have been a shared challenge. 

Alignment of the agricultural supply chain on mental health and physical wellbeing will be critical in 

ensuring a long-term viable agricultural sector, noting the priority importance that the major customers 

are now placing on the issue of individual worker wellness in their own organisations and the networks 

they rely on. 

Source: Healthy Heads 2020 

The Committee notes the increasing importance of supporting good mental health and wellbeing 

for all people in the sector and the need to place greater priority on these efforts. 

6.3.5 Scaling effort for the future 
The Committee recommends that the government support industry-led initiatives aimed at 

improving capability in workforce management, alongside efforts to attract and retain a 

workforce (Section 6.1) and improve education and training offers led by industry (Section 6.2). 

This should support local or regionally based initiatives as well as cross-sector efforts so that 

employers can easily access contextualised credentials in HR/WHS and/or a pool of workforce 

consultants to increase the workforce management skills of the industry and increase workforce 

diversity. 
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6.4 Empowering locally led approaches 
Much is being done around the country to attract, retain and develop the diverse workforce the 

AgriFood sector needs now and into the future. 

Being mindful of this work, the Committee asked stakeholders what initiatives have worked to 

raise the status of the AgriFood sector, increase the supply of workers and/or increase the skills 

and knowledge of the AgriFood workforce, and what factors have contributed to the success of 

these initiatives. Stakeholders brought many initiatives to the Committee. 

This section highlights best practice examples of approaches to deliver better outcomes for the 

AgriFood workforce and considers why these approaches work. A recommendation to leverage 

these approaches is provided. 

The National Agricultural Workforce Strategy relies on leveraging best practice and empowering 

collaborative, locally led innovative approaches. 

6.4.1 Innovative approaches 
The Committee heard of innovative approaches to deliver better outcomes for the AgriFood 

workforce across the country. Some of these approaches were being expanded, and others could 

be replicated in other subsectors or regions. The Committee also heard of new approaches 

under development – or being piloted on a smaller scale prior to broader rollout. 

Typically, these innovative approaches sought to: 

• attract (and retain) new employees to careers in AgriFood 

• develop the skills of AgriFood employers and employees 

• create employer-driven tertiary and vocational programs.  

6.4.2 Attracting and retaining new employees to a career in AgriFood 
Approaches to attracting new employees to a career in AgriFood take many forms – from 

targeted information dissemination to school leavers, university graduates and other job 

seekers, to facilitated work placements and other pathways to enter the AgriFood sector (see 

Box 33). These approaches seek to: 

• challenge widely held community perceptions and/or the poor image of the AgriFood sector 

• showcase jobs and careers in AgriFood – as a first step in creating a new image 

• broker employment experiences for young people in the industry 

• make available general information on the location, timing and labour requirements for 

AgriFood roles and the extent of the occupations and career opportunities available in the 

industry 

• provide targeted industry entry pathways (training, experience, mentoring and ongoing 

positions/education). 

Box 33 Attraction and retention of new employees in AgriFood  

Dairy Australia's Cows Create Careers – Farm Module 
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Cows Create Careers is a Dairy Australia program designed to promote dairy industry careers and 

industry education to students in years 7 to 11 by: 

• introducing students to the education opportunities for both vocational and university pathways 

• involving dairy farmers and industry advocates who have vision and dairy industry knowledge to 

encourage and support students with the project 

• supporting students in making their career decisions by providing and creating linkages to the 

education and employment sectors 

• rewarding successful students and schools. 

In 2018, 14,525 students from 259 schools and 535 dairy farmers / industry advocates were involved in 

the initiative. Survey results found that: 

• 90% of students have a greater knowledge of where to find information about careers in the dairy 

industry 

• 490 students said they would like a career in the dairy industry when they left school 

• 1,762 students expressed interest in dairy as an option. 

Since 2004, over 100,000 students have been involved in Cows Create Careers – Farm Module project. 

Cotton Gap program 

The Cotton Gap program is coordinated and facilitated by Cotton Australia and has been designed to 

attract new industry entrants to a gap year on-farm. 

The program's specific requirements of the role and the student include an operational-level job on a 

farm, usually involving tractor driving, irrigating and general farmhand duties; no assumed knowledge; 

and a driver's licence for travel to and from work. Students are encouraged to take up 12 months of 

continuous employment; however, the program's exact tenure and job description are left for negotiation 

between the grower and the student. 

Employers are required to follow a range of specifications to ensure the safety and integrity of the school 

leaver and to facilitate a positive experience. These include: 

• providing and arranging accommodation either on-farm or off-site 

• encouraging community connection 

• facilitating attendance at industry-arranged training 

• providing job training, mentoring and a safe, compliant workplace 

• meeting the requirements of the Fair Work Act. 

The program has shared success stories from past Cotton Gap students and attracted a range of students. 

It has resulted in young people being equipped with practical knowledge to use in their future endeavours 

in agriculture, or young people who are advocates for the cotton industry in other industries. Employers 

who have engaged in the program have also recognised the value of young staff members who are willing 

to learn. 

Hay Inc. Rural Education Program 

Locals in Hay, New South Wales (approximately 720 km west of Sydney) 'built' a school to teach young 

people how to be jackaroos and jillaroos. 

Locals recognised the need to address the reduced number of young people staying in and entering their 

agriculture-dependent community. The Hay Inc. Rural Education Program was built to provide young 

people – both country and city – opportunities to gain hands-on experience and a pathway to a career in 

the agricultural sector. 
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The program is a 3-week course run over a 5-month period generally aligning with farming seasons. 

Practical skills are taught by working or retired experienced farming and business operators. Financial 

support was provided by Australian Wool Innovation. 

Of the 52 students who have graduated from the program, all are employed in the agricultural sector or 

are studying at university. Additionally the program has delivered benefits to Hay through enhanced 

tourism. On the back of this success, an adaptable model of the program is being developed by Engage Ag. 

Thoroughbred Industry Careers (TIC) 

The Australian thoroughbred industry encompasses both breeding and racing enterprises, making it one 

of the largest and most recognised agricultural employers across the country. Suffering from the lack of 

local, trained and available staff, in an industry increasingly reliant on foreign and transient workers with 

high visa and training costs, 7 major thoroughbred businesses established and funded TIC in October 

2018 to provide entry pathways and to standardise qualifications and expertise in the industry. 

In the first two years of its existence TIC has trained and mentored 70 young Australians through its 2 

innovative programs – the Explorer Cadetship, and the Accelerator Program. 

The Explorer Cadetship is a 12-month 'Gap Year' program. It provides a strong foundation of knowledge 

through its 12-week 'boot camp' training at TAFE NSW (Richmond campus), with students residing at 

Western Sydney University. The program includes industry tutorials and practical hands-on training, 

followed by 2 paid work placements at a leading racing stable and stud farm, allowing cadets to see the 

whole picture and determine what is best for them. 

The Accelerator Program is a 12-week intensive track-riding program, teaming up young horse-

enthusiasts from across Australia with some of the best jockeys as mentors, allowing students to learn 

from the best and develop the necessary skills to succeed. 

Both programs are national and residential, with TIC providing tuition assistance to its students. 

Predominately situated in rural and regional areas of Australia, the economic value of the thoroughbred 

industry to these areas is a key driver in fostering a replenishing workforce. 

TIC's vision for the future is squarely set on engaging, guiding and skilling our untapped Australian youth 

into jobs. 

Our Place Robinvale 

This initiative is an innovative agricultural workforce development pilot for the Mallee/Robinvale/Euston 

region (including Buloke, Gannawarra, Mildura and Swan Hill shires). It is providing a localised, grassroots 

approach to resolve ongoing identified regional skills and workforce issues in agribusiness and related 

industries. Addressing these challenges and opportunities through the VET system is both an economic 

and a social imperative, particularly in light of forecast economic growth across the region. 

The key strength of this initiative is that it is grassroots and supported by 8 primary producers and food 

processors representing $2 billion of investment in the region. These producers and processors have 

committed to employing 165 full-time entry-level positions. The 2- to 3-year action plan includes the 

following key elements: 

• Establishment of the Robinvale/Euston Agribusiness Workforce Network (REAWN) 

• Development of a localised career advice, training and employment portal 

• Establishment of a Skills and Job Centre at the Robinvale College Community Hub with outreach 

capacity to neighbouring communities 

• Creation of the Robinvale/Euston Regional Specialist Skills Training Fund, which supports training for 

specific skills and specialist areas that are not being met by the current training market 
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• Facilitation of stronger industry–school partnerships to increase work experience and structured 

workplace learning opportunities 

• Support for creating a more attractive location necessary to recruit and retain employees, specifically 

through overcoming barriers such as housing, worker accommodation and childcare. 

The Colman Education Foundation (Our Place) will oversee and manage this initiative, given its 10-year 

funding commitment to the Robinvale community through its work at the Robinvale College. This aims to 

provide important continuity and integration with other related activities and may improve the likelihood 

of the pilot becoming sustainable in the long term. 

Modernising career opportunities in the seafood sector – Seafood Industry Australia (SIA) 

A thriving, skilled and effective fishing sector requires a commitment to training, and the availability of 

career paths. The use of technology, and identifying the worker, can feed into better promotion of career 

paths and job vacancies. 

The new SIA platform will provide an app to encourage, and empower, online solutions for engagement, 

learning and inductions, by bringing together information, applications and safety. 

In the Australian seafood industry there is a lack of connection between new workers and a long-term 

career path. The seafood industry lacks a mandatory, easily accessible entry-level certification. 

A mandatory 'blue card' that would be delivered through the app would create a culture of care and 

professionalism on entry into the sector. The building industry's 'white card' has had widespread success. 

This use of the app could bring a standardised approach to training to RTOs by ensuring that other 

training packages deliver online training that delivers operational roles that are relevant, are not generic, 

and are combined with adequate support. 

Industry programs, and content, will be coordinated via a hub to provide extension of programs across the 

seafood sector – and thus provide long-term 'on-the-boat' and 'beyond-the-boat' career path 

opportunities. 

BackTrack – agricultural skills training for at-risk rural young people 

BackTrack is an independent community-based organisation established in 2006 by Bernie Shakeshaft, 

CEO. BackTrack works with young people who have run out of options and helps them get back on track 

by 'keeping them alive, keeping them out of jail, and helping them chase their hopes and dreams'. It 

enables young people who have lost their way to reconnect with education and training, become work 

ready and secure meaningful employment in the region, where agriculture is a big employer. Most 

importantly, BackTrack helps young people to develop strong, happy and healthy foundations that result 

in positive life pathways and full participation in their communities. Around 75% of participants are 

Indigenous. 

Backtrack offers long-term, whole-of-person support to young people who have fallen through the cracks 

by giving practical, self-esteem building skills – for example, fencing, dog training, welding, using 

chainsaws, getting a driver's licence, and other skills that can be transferred to a workplace. Most 

participants end up working in ag or ag-related roles, such as metal fabrication. The program includes 

schooling and a residential program. To date, around 1,000 young people have been through BackTrack, 

with around 87% of participants either getting a job or getting back into full-time education. 

The program operates a primary and secondary school outreach program, by referral and expression of 

interest. When participants complete the core program, the BackTrack youth employment enterprise 

offers subcontracting and labour hire services to councils, farmers, organisations and businesses in the 

New England region of New South Wales. BackTrack has begun mentoring other communities in setting 

up similar programs to suit local needs. 

BackTrack takes on young people for whom the education and justice systems have not worked, invests in 

them, and ultimately supplies qualified and experienced workers to the local area. By focusing on the 
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young person and committing to the individual's practical, emotional, educational and developmental 

needs, BackTrack improves lives, trains workers and diverts young people at risk from the criminal justice 

and welfare systems in 87% of cases. 

Source: BackTrack n.d.; consultation with Dairy Australia, Cotton Australia, Seafood Industry Australia, Thoroughbred 

Industry Careers 

6.4.3 Developing the skills of AgriFood employers and employees 
Approaches to developing the skills of the AgriFood workforce also took many forms – from 

research, developing tools and resources and hosting workshops to the design and delivery of 

professional development opportunities (see Box 34). These approaches sought to: 

• understand the reasons behind high employee turnover 

• identify practices closely related to employee retention, including safety and diversity 

• assist farmers to be better people managers 

• assist employees to develop their skills 

• provide employment advice and support 

• recognise and empower women's roles in farming businesses and rural communities 

• foster Aboriginal and Torres Strait Islander participation and leadership. 

Box 34 Developing the skills of AgriFood employers and employees 

CBH Group pilot program: agribusiness career pathways for women and harvest casuals 

CBH is the grain bulk handler and supply chain operator for most of the Western Australian grains 

industry. CBH employs around 1,100 permanent employees and an average of 1,250 casual employees 

over the busy grain harvest period (October to February) as well as various contractors to perform work 

at its sites throughout the year. 

CBH Group, like many other organisations, has found it challenging to attract qualified female 

tradespeople in regional WA. CBH is taking a long-term view of this challenge and is seeking to attract 

female apprentices to train and develop into qualified trade roles to maintain equipment and 

infrastructure at its operational sites. 

The pilot program involve a recruitment campaign and then covering the costs of apprentices over the 

course of their training. The implementation and success of this pilot program are dependent on suitable 

resources. 

Junior Indigenous Marine and Environmental (JIME) Cadets Program 

The JIME Cadets Program aims to encourage and facilitate greater Indigenous employment in regional 

Australia in both the marine and environmental industries. The program provides clear pathways for 

young Indigenous people to train and receive formal qualifications in these industries. Additionally the 

program aims to provide an opportunity for Indigenous youth to share their culture and country with 

others. 

The program has been particularly successful in Cairns with a partnership between Woree State High 

School, TAFE Queensland, local Indigenous community members and local industry partners. JIME's key 

role across this engagement is to maximise Indigenous students' likelihood of successfully completing a 

trade-based apprenticeship by funding their work experience and mentoring them throughout the 

process. 
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JIME's model is a 2-year program for Year 11 and 12 students that emphasises school completion in 

parallel with work placement opportunities, with the post-school goal of securing an apprenticeship or 

traineeship while attaining relevant post-school qualifications. This model allows students to understand 

and develop practical work-readiness skills that meet employer demand for such skills. In the most recent 

year, all JIME graduates were offered full-time positions with their work experience employers. 

The JIME Cadets Program has ambitions to expand into a national program. A national expansion could 

involve the program partnering with governments to provide greater funding and to leverage government 

links to secondary schools and tertiary institutions. 

Since its inception in 2009, 300 Indigenous students have successfully completed the program. Currently, 

there are 49 students in the program. 

Centrefarm Aboriginal Horticulture Limited: Work Experience Pilot Project (WEPP) 

WEPP is a pilot for future Aboriginal Land Economic Development Agency (ALEDA) projects that will be 

rolled out across the Northern Territory. The project is based on a unique training and commercial facility 

that aims to establish a pathway for Alekarenge community members to gain employment on the nearby 

Desert Springs Farm and ALEDA's proposed horticultural developments on the Warrabri and Ilyarne 

Aboriginal Land Trusts. The project's aim is to generate employment outcomes while addressing food 

security, welfare-to-work transition and poor health and socio-economic trends. 

The WEPP focuses on 3 cohorts: primary school students, senior school students, and job seekers and 

adult community members. The project includes a 130 hectare lease area designed to provide on-the-job 

training in: 

• horticultural plot development 

• fencing, irrigation and weeding 

• plant propagation and establishment 

• marketing and transport. 

Rural Research, Leadership, WHS, Internet Barriers and Employment Issues 

This is a joint project proposal by 8 farm businesses that aims to address barriers to agriculture being 

considered an exciting and worthwhile career. The project proponents include farm businesses from 

Victoria, Queensland, South Australia and Tasmania, with the coordinating body being Regional Skills 

Training Pty Ltd (RST). The project will be a training, research and information-gathering exercise with 3 

key areas of focus: 

• Internet issues and available technology 

• Work health and safety (WHS) awareness 

• Women and leadership. 

Improving understanding of WHS compliance responsibilities for farm businesses will help to alleviate the 

fear of consequences related to workplace incidents. The risk of fines, investigations and litigation is a 

major deterrent for businesses to employing workers. The project will provide one year of use of Safe Ag 

Systems with full training as a tool to implement a robust health and safety system relevant to the 

industry. Providing training in this area will significantly contribute to changing this fear and empower 

businesses to hire confidently knowing their health and safety responsibilities. 

The project will include data collection in conjunction with a pilot group of 200 businesses. The data 

collected will include information on internet speed, performance and software use. The project will also 

seek data on what new technologies are available and the relevant skill needs and training. If units of 

competence do not exist to properly enable skills training for the relevant needs, then RST will work with 

industry and Skills Impact to develop the necessary units of competence. 
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SeSAFE 

The SeSAFE project commenced in 2018, funded by the Fisheries Research and Development Corporation 

and the Australian fishing and aquaculture industry. The goal of this initiative is to raise awareness and 

improve safety performance in the fishing and aquaculture industry Australia wide. It has produced an 

online safety learning and management system consisting of numerous brief modules designed to deliver 

essential WHS training to fishers and aquaculture workers prior to working on the water. 

This learning management system (LMS) provides companies and boat owners a simple way to induct 

individuals in relevant workplace health and safety in a simple online format, including general workplace 

safety requirements under WHS legislation and specific requirements under Australian Maritime Safety 

Authority legislation. Their comprehension of training material is evaluated by means of simple questions, 

and they can answer questions multiple times or repeat a module until they attain a desired level of 

performance. 

Importantly the online LMS offers a solution to many of the traditional barriers to safety training for 

fishers and aquaculture workers, including perceptions about cost, access and timing. 

Source: QDAF 2016; CBH Group; JIME; Centrefarm Aboriginal Horticulture Limited; Regional Skills Training; SeSAFE 2018 

6.4.4 Creating employer-driven tertiary and vocational programs 
Approaches to modernising and better utilising the vocational training and tertiary sectors to 

support skills development took many forms – from forging connections between the sector and 

education providers and providing feedback to improve education offerings, to developing and 

delivering training (see Box 35). These approaches sought to: 

• develop a suite of education offerings, including both unaccredited and accredited training 

• increase the practical skills of tertiary graduates 

• develop blended models for the delivery of learning – coupling online training with 

supervised on-the-job learning and assessment 

• revise and strengthen VET in schools arrangements 

• strengthen the role for industry through-out the education and training continuum – 

transforming the education and training sector, making it demand-driven, relevant and 

responsive to changing need 

• ensure better outcomes for students. 

Box 35 Creating employer-driven tertiary and vocational programs 

AgSkilled – NSW Government and the cotton and grain industries 

AgSkilled was a partnership between Cotton Australia, the Grains Research and Development Corporation 

and the NSW Government, which invested $14.7 million over 3 years from July 2017 and to July 2020 for 

vocational training for the cotton and grains industries. It was administered through the NSW 

Government's Smart and Skilled initiative. It was guided by a management committee that included 

representatives of Cotton Australia, the Grains Research and Development Corporation and the NSW 

Department of Industry. 

AgSkilled was administered as a specific stream under the existing part-qualifications structure which 

delivered fully funded training to priority groups identified by the NSW Government. 

Funding was made available to on-farm staff and industry professionals, including for: 
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• nationally recognised full qualifications (Certificate I – Advanced Diploma Agriculture). These are 

partially subsidised to the same level as they are under the existing Smart and Skilled system 

• fee-free part-qualifications (from one unit up to half of a full qualification) for short courses that 

target identified skills gaps. 

To March 2020, AgSkilled had trained over 3,200 individuals, with over 4,400 total enrolments, and had 

enabled the development of over a dozen new industry-specific courses. Almost 800 courses had been run 

for industry across over 140 locations in regional New South Wales, delivered flexibly to meet the needs of 

industry. Evaluations of the training have consistently shown that the courses are promoting practice 

change. 

Arbre Forest Industries Training and Careers Hub 

Arbre is a not-for-profit organisation established and funded by Tasmanian forest industry leaders to 

promote the forest industry and related jobs. The hub is overseen and managed by a governing board 

represented by Forico, Sustainable Timber Tasmania, Timberlands Pacific, Norske Skog, NSFP Smartfibre 

Pty Ltd, Casagrande Lumber Pty Ltd and Technical Forest Services. 

The purpose of the hub is to: 

• facilitate the promotion of forest industry training and careers with particular focus on harvesting, 

transport and silviculture 

• provide information on those careers 

• provide a training facility with in-field capability 

• act as a referral agency to industry-endorsed training providers 

• act as a conduit for people seeking a career in the forest industry to prospective employers. 

Arbre administers a Cadet Forester program to overcome the shortfall of professional foresters currently 

needed to work in Tasmania's forest industry. Trainees can commence on an Australian School Based 

Apprenticeship for Year 11 and 12 students, or an adult traineeship for all other applicants. Trainees are 

directly employed by individual organisations or by a group training organisation for shared work 

placements. 

Global Masterclass in Horticultural Business – University of Tasmania 

Due to the small size of the market, it is financially risky for universities to develop and run courses that 

provide specialist training in some food and fibre subject areas, such as dairy farm manager or 

horticulture manager, which require degree-level skill sets. 

To address this situation in the horticulture industry, the University of Tasmania launched the Masterclass 

in Horticultural Business in 2017 in partnership with Horticulture Innovation Australia Limited. The 

course was developed in partnership with Wageningen Academy (the Netherlands) and Lincoln University 

(New Zealand) to ensure it reflected international best practice. 

The Global Masterclass is a flexible 10-month program of face-to-face and online training for people 

working in horticulture. The target audience is employers and employees in horticulture who are seeking 

to enhance their business acumen and understanding of horticultural production. Participants are eligible 

to be awarded a Diploma in Horticultural Business. The accredited course conforms to the Australian 

Government's higher education standards framework. There is an opportunity to use credit from this 

course to articulate into other relevant courses at the University of Tasmania. 

Through Hort Innovation, the horticulture sector offers some full or half scholarships towards the 

Australian Government-supported tuition fee, which is normally approximately $2,300 per term for 4 

terms. Scholarship recipients or their employers cover the remaining travel and accommodation costs to 

attend face-to-face sessions. 
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Agriculture education – Western Sydney University 

Western Sydney University collaborates with industry, business and government to ensure that its 

education and training programs meet the needs of regional employers and are supported by work-

integrated learning, internships and international placements. Specific initiatives focused on the AgriFood 

sector include: 

Centre of Excellence in Agricultural Education 

• The Centre offers AgSTEM learning programs with a K–12 student focus, including intensive 

immersion studies, regular industry visits, virtual learning, curriculum, careers and leadership 

programs. 

• The programs focus on developing agile learners with the academic, research, entrepreneurial and 

practical skills necessary for ensuring the future food security, wellbeing and stewardship of our 

nation's people, environment and resources into the future. 

• Programs run by the centre are linked to the NSW curriculum and in most cases will be 

transdisciplinary partnered learning programs. 

Targeted AgriFood course offerings are: 

• Bachelor of Sustainable Agriculture and Food Security 

• Bachelor of Science major in Nutrition and Food Science 

• Master of Science with specialisations in Public Health Nutrition, Food Science, Greenhouse 

Horticulture or Agriculture 

• Graduate Certificate of Protected Cropping and Graduate Diploma in Protected Cropping. 

SuniTAFE and the Mallee Regional Innovation Centre – SMART Farm 

SMART Farm is a purpose-built and grown training and research facility in Mildura that will utilise the 

latest innovations of digital farming, such as data integration, as well as robotics to transform horticulture 

training. It demonstrates new-discovery technologies, provides industry and students with the skills and 

knowledge for current and future digital farming jobs, and enhances the productivity of high-value 

horticulture across the Mallee. 

SMART Farm repurposes SuniTAFE's Cardoss Farm – 55 hectares of prime agricultural land. It also 

includes land at Swan Hill and a Transporter Educational Unit. Existing land is allocated to commodities 

grown in the Sunraysia area, and for experimental purposes with new and emerging crops. New 

technologies will be included in each allocated plot. 

Source: Consultation with Tasmanian Forests and Forest Products Network, UTAS, SuniTAFE, Cotton Australia, Western 

Sydney University 

6.4.5 Critical success factors underpinning initiatives 
Submissions and other reports have reflected on the critical success factors that have emerged 

from, or that have informed the design of, innovative approaches. These include: 

• local leadership and identification of problem-solving capabilities and solutions to complex 

real-world problems 

• the presence of dedicated and passionate local leadership 

• early engagement with the farming community to understand the needs of the sector 

• engagement with students at critical junctures, such as when they are doing career planning 

or making critical career decisions 
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• early engagement with the vocational and tertiary sector to co-design approaches 

• working with existing farmer, industry or regional groups to leverage existing approaches 

and enhance impact 

• recognising that different employees, employers and industries were at different stages in 

their workforce journey 

• offering programs in regional communities and at times that allow employees and 

employers to participate 

• strong commitment from the farming community, industry bodies, rural research and 

development corporations (RDCs), other research organisations and local governments 

• enabling support from state and territory governments and the Australian Government 

• broad mobilisation of local services and service providers to improve delivery approaches 

• a commitment to clear communication and production of messages that were 

understandable and repeatable. 

6.4.6 Looking to the future 
The Committee firmly believes that leveraging best practice and empowering collaborative, 

locally led innovative approaches are critical. Locals have a superior capacity to identify local 

and/or industry AgriFood workforce issues and associated solutions to attract, retain and 

upskill the workforce. However, they do not necessarily have the funds or information to make 

the best investments. 

As noted by Wine Australia's submission: 

Wine Australia supports a collaborative strategic approach. However, recommended 

actions should take into account a combination of joint approaches as well as 

opportunities for specific industries that acknowledge: differences in starting points; 

diversity across areas of immediate need; medium-long term goals of industry 

sectors; and the wide variety of scope across agricultural value chains. 

The Committee believes that decisions about what assistance is needed should be made as close 

to the ground as possible in line with local priorities. Higher level governments should look to 

harnessing locally led innovative approaches. 

Recommendation 19 

The Committee recommends that the Australian Government establish a large-scale, multi-

year fund to support innovative, collaborative projects to attract, retain and upskill the 

AgriFood workforce. 

The Committee recommends that the fund proposed in Recommendation 19 be delivered by a 

competitive grants program to provide an opportunity for all potential applicants to compete for 

access to funds. The Australian Government could explore partnering with the state and 

territory governments to expand the fund. A selection advisory panel, comprising 

representatives from the farming community, industry bodies, rural RDCs, other research 

organisations, the education sector and all levels of governments could be appointed to provide 

advice to the decision-maker on the merits of each application. 
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The expected outcome of the fund would be to attract, develop and retain the AgriFood 

workforce. 

The specific objectives of the fund could include, for example: 

• Increase knowledge of the many and varied jobs, careers and course pathways in AgriFood 

both on-farm and in intrinsic services in rural and remote communities. 

• Attract new employees and create diversity in the AgriFood workforce. 

• Attract and retain AgriFood employees through the development of the human resource 

management skills of employers. 

• Develop complex problem-solving capabilities, critical thinking skills and the innovation of 

AgriFood employers and employees. 

• Develop the robotic and digital literacy skills of the AgriFood employers and employees to 

support technology adoption. 

• Develop the supply chain compliance and traceability skills of AgriFood employers and 

employees. 

• Modernise vocational and tertiary education and training, creating a flexible series of 

articulated pathways and credentials to better support skill and capability development 

across the AgriFood sector – making education and training demonstrably relevant and 

demand-driven. 

• Develop new awareness about end-to-end supply chain interdependency and integration, 

recognising that only 10% of jobs in the bush are on-farm. 

• Create heightened and enduring understanding between rural and urban communities and 

between farmers, employers and new workers entering the AgriFood sector to ensure 

retention. 

Eligibility and assessment criteria would best be informed by the critical success factors (as 

outlined in Section 6.4.5) and could include, for example: 

• Organisational capability 

• Governance and accountability – including to leverage non-government co-investment and 

deliver measurable contributions to fund objectives 

• Project design – including the ability to build on or complement existing approaches and 

transition to a self-sustaining funding model at the completion of the project. 

The Committee's recommendation that a large-scale, multi-year fund to support innovative, 

collaborative activities to attract, develop and retain the AgriFood workforce be established cuts 

across many of the strategic issues outlined in the Strategy – supply chains, value-adding, 

attraction, retention, upskilling, digital technology and innovation, and education and training. 

The Committee considers that this recommendation, alongside the recommendation to establish 

an Agriculture Workforce Data Unit (Recommendation 32), is critical to achieving measurable 

improvements in AgriFood workforce outcomes. 
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7 The seasonal and transient 
workforce 

The workforce needs of the AgriFood sector fluctuate throughout the course of the year due to 

the seasonal nature of production and harvest. Seasonal peaks in production also have 

consequences for the workforce requirements of the related downstream logistics and 

processing sectors. Growth in horticulture production, in particular, has driven demand for 

seasonal workers to harvest, prune and package produce. 

ABARES analysis of the types of employment on Australian fruit, nut, grape, vegetable, broadacre 

and dairy farms for 2018–19 is shown in Figure 50. Full-time and part-time employment levels 

were relatively consistent through the course of the year at around 200,000 people, with casual 

and contract employment varying between 110,000 and 150,000 during the year. Around 50% 

of this casual or contract workforce came from overseas. 

Figure 50 Number of people working in the on-farm production sector, by type of 
employment, 2018–19 

 

Source: ABARES 2020b 

This chapter makes recommendations to strengthen visa arrangements and temporary 

migration programs to better attract and retain this important workforce and ensure it is 

responsive to industry needs. 

7.1 Securing the seasonal and transient workforce 
7.1.1 Attracting a domestic seasonal workforce is challenging 
As is the case in other OECD countries, attracting domestic workers to seasonal less skilled and 

lower paid roles is challenging. Factors such as increasing urbanisation, competition from the 

growing service sector, and relatively high social security settings, combined with the fact that 

these jobs are perceived as uncertain, manually demanding and poorly paid, make these roles an 
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unattractive proposition to the majority of Australians. Reflecting on the experience in the 

United States, the United States Department of Agriculture (Zahniser et al. 2018) noted: 

Many United States farmers, ranchers, and growers – especially the ones whose 

operations have a large share of their expenses devoted to labour – rely on foreign-

born workers. According to recent data from the U.S. Department of Labour's National 

Agricultural Workers Survey (NAWS), nearly 75 percent of the hired farmworkers in 

crop production surveyed in fiscal years (FYs) 2013–14 were born outside the United 

States, and just under 50 percent of hired crop workers lacked the U.S. immigration 

status needed to work legally in this country (USDOL, ETA, 2017). 

Unfortunately, detailed research on the supply and demand functions of the seasonal AgriFood 

workforce in Australia is not available. Reflecting on experiences in Australia, the Australian 

Chicken Meat Federation's submission noted: 

Sadly, and despite the extraordinary growth of the sector over the past half century, 

few Australians are interested in working in the poultry industry, and farming and 

hands-on processing plant roles are notoriously difficult to fill with Australians. This is 

partly due to the perception that intensive livestock work is somehow unpleasant, with 

this perception considered to be increasing in the community as the cultural divide 

between those in agriculture and those living in cities continues to expand. 

This remains the case despite concerted efforts to encourage local workers into these roles, 

including Australian Government programs to incentivise social security recipients into the 

sector. As AUSVEG's submission explained: 

The Seasonal Worker Incentive Trial (SWIT) is … an example of the lack of appetite for 

domestic workers to pursue a career in horticulture. The SWIT on paper was a positive 

program but it fell drastically short in terms of take up from domestic workers, with 

only 789 applications over two years, well short of the 7,500 expected. This is clear 

evidence that domestic workers are unlikely to pursue lower skilled occupations in the 

sector but may be more attracted to semi- and higher-skilled opportunities. 

Before the pandemic, some employers were already experiencing recruitment challenges in 

filling a range of occupations in horticulture, intensive livestock and meat processing (Dufty, 

Martin & Zhao 2019; DAWE 2020; AMPC 2018; APL 2017). Pandemic impacts on the AgriFood 

sector and Australian Government, state and territory government responses are outlined in 

Section 5.1. 

7.1.2 Adjustments to the income support system could be of assistance 
Submissions and consultation revealed concerns among some industry groups and employers 

about the effect of the levels of income support on the incentive for people to seek work in some 

sectors of the AgriFood sector. The Australian Government introduced a temporary pandemic 

supplement ($550 per fortnight until 24 September 2020 and then $250 per fortnight until 

31 December 2020) to a range of income support payments as part of its package of measures to 

address the economic consequences of the pandemic. Industry groups and employers advised 

that they had observed a reduction in the number of applications for lower paying roles since 

the introduction of the supplement. The Committee notes the importance of this package of 
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measures in supporting the Australian community during the unprecedented economic 

challenges arising from the pandemic. 

As the temporary measures designed to cushion the economic consequences of the pandemic 

are wound back, incentives structures will return to their pre-pandemic settings. Modelling by 

Kalb (2000) and Kalb and Buddelmeyer (2007) found that income from welfare is valued less 

than income from employment, which leads people to work for only slightly more than income 

support. 

Social security policy settings are designed to ensure that work incentives for job seekers are 

maintained by ensuring recipients are always better off earning additional income than relying 

solely on income support. 

The Committee noted concerns that the Seasonal Work Preclusion Period (SWPP), which applies 

to claimants of most working-age income support payments, added unnecessary complexity to 

income support arrangements and discouraged people on support payments from trying work 

in seasonal work roles. The Department of Social Services and the Department of Education, 

Skills and Employment provided the Committee with advice on the application of various 

tapering and threshold arrangements to the amount of income support provided to an example 

JobSeeker recipient. This advice demonstrates the complexity of existing arrangements and the 

uncertainty they could create for recipients contemplating undertaking a seasonal role. 

Income support arrangements are designed to strike a balance that provides support to those on 

low incomes without generating large disincentives to participate in the labour market. The 

Committee considers that the complexity and uncertainty introduced by the current SWPP 

arrangement does not strike an appropriate balance and unnecessarily discourages people from 

seasonal work in the AgriFood sector. The Committee favours a more streamlined approach in 

which people receiving income support could immediately transition back on to income support 

following the completion of their seasonal work in the AgriFood sector. Such an approach would: 

• be persuasively simple: those on JobSeeker are justifiably afraid of the bureaucratic 

complications of getting off JobSeeker and then back on, so the simple, automatic character 

of the system, as outlined in Recommendation 20, would be appealing. A strong publicity 

campaign would be necessary to create familiarity and counter the pervading wariness and 

suspicion of existing bureaucratic red tape 

• remove the possibility of any double-dipping by ensuring that no-one can get JobSeeker and 

agricultural wages at the same time. JobSeeker would not be tapered; instead it would be 

completely withdrawn during the temporary employment period and automatically 

reinstated at the end 

• be easy to monitor, as farmers' disbursements, for wages, superannuation and workers' 

compensation, would all be done electronically. There would be an auditable trail. 

The Committee notes that the parliamentary Joint Standing Committee on Migration's interim 

inquiry report on the Working Holiday Maker program, released in September 2020, took a 

similar but stronger approach, recommending that for the next 12 months the Australian 

Government enable workers to stay on JobSeeker payments while undertaking low-paid 

agricultural and horticultural work. 
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Recommendation 20 

The Committee recommends that, in order to make it easier for a person on JobSeeker to 

accept seasonal agricultural work, a system be devised whereby willing AgriFood employers 

would advise Services Australia that that person will be working for them for a designated 

period. 

During that designated period: 

• all the person's JobSeeker payments would cease completely. They would restart 

automatically at the end of the designated period. 

• Family Tax Benefit calculations and rent assistance payments would not be affected by 

any seasonal work payments.  

7.1.3 Overseas workers make an important contribution 
Australia is not alone in experiencing a decline in resident labour engaging in agricultural work, 

particularly seasonal work (Taylor & Charlton 2018; Howe et al. 2018). In response to the 

challenge of securing access to a workforce to underpin the supply of food for their people, 

governments around the world have adjusted their immigration policy settings to provide for 

overseas workers to fill these roles. Consistent with this, and as shown in Figure 50, overseas 

workers make an important contribution to the Australian AgriFood sector's seasonal 

workforce. An overview of the most widely used visas and programs is in Table 11. Prior to the 

pandemic, working holiday makers were the most employed visa holders, with participants in 

the Seasonal Worker Programme of growing importance to the seasonal workforce in recent 

years. 

Table 11 Temporary migration programs 

Name and lead agency  Key parameters  Workforce contribution 
(2018–19) 

Employer obligations  

Seasonal Worker 
Programme 

Department of Education, 
Skills and Employment 

Unskilled and less skilled; 
up to 9 months per 
annum; in agriculture, 
horticulture and 
accommodation 
industries; can be 
renewed multiple times; 
selected Pacific Island 
countries 

Approx. 12,200 Need to go through a 
process to become an 
approved employer; 
provide worker induction; 
provide a minimum 
amount of work; welfare 
and wellbeing; 
accommodation 

Working Holiday Maker 
('backpacker') visa 
program 

Department of Home 
Affairs  

A range of skill levels; up 
to 12 months with one 
agricultural employer; can 
apply for a second-year 
and a third-year visa after 
completing a period of 
specified work in certain 
occupations in regional 
locations; a wide range of 
partner countries 

Approx. 30,000 to 35,000 Wages and conditions 

Other visas with work 
rights (for example, 
student visa subclass 500 
and some classes of 
bridging visas) 

Various; student visa 
holders are restricted to 
working 40 hours in a 
fortnight 

Unknown, but reported to 
be important in some 
regions 

Wages and conditions 
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Name and lead agency  Key parameters  Workforce contribution 
(2018–19) 

Employer obligations  

Department of Home 
Affairs 

7.1.4 Temporary migration programs 
There are 3 primary sources of legal temporary migrant workers: the Seasonal Worker 

Programme; the Pacific Labour Scheme; and the Working Holiday Maker visa program. 

These migrant workers are important contributors to AgriFood industries; however, Australian 

policy, legal and enforcement settings are currently mismatched, leading to market distortions 

and precarious work for migrants (Howe et al. 2020). Howe et al. report that discrepancies 

between the regulatory burdens and costs of employing some types of migrant workers over 

other types have led to segmentation within the temporary migrant workforce. Temporary 

migrant visas with entitlements to work are overseen by different Australian Government 

departments, making inconsistencies in administration, regulation and enforcement inevitable. 

As a result, a small cohort of workers experience better treatment due to stronger compliance 

and enforcement activities by the relevant department. Other types of visas are less regulated, 

creating an incentive for non-compliance by employers that is distorting the market and creating 

what Howe et al. (2019) describe as 'a race to the bottom'. 

7.1.5 Seasonal Worker Programme 
The Seasonal Worker Programme provides citizens from 9 Pacific countries and Timor Leste 

access to work in Australia's agriculture and accommodation sectors in regional locations. The 

Seasonal Worker Programme is administered by the Department of Employment, Skills and 

Training (DESE). The program parallels similar temporary agricultural migration programs in 

New Zealand, Canada and the United States. The Seasonal Worker Programme was introduced as 

a pilot in 2008 and in full in 2012. Although it is not strictly limited to seasonal agricultural 

occupations, the program has grown to make a significant contribution to the horticulture 

sector, with around 97% of the 12,202 seasonal workers employed under the scheme in 2018–

19 (Figure 51) employed in seasonal horticultural roles. 
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Figure 51 Seasonal Worker Programme – number of participating workers, 2011–12 to 
2018–19 

 

Source: Dufty, Martin and Zhao 2019 

The Seasonal Worker Programme is a whole-of-government program led by DESE. Employers 

seeking to participate in the Seasonal Worker Programme must first be approved by DESE. 

According to DESE (2020), the process to become an approved employer usually takes between 

3 and 4 months to complete, although in some cases it may take longer due to the need to 

consult with a number of other agencies when performing relevant checks. Approved employers 

enter into a contractual agreement with DESE and must hold a 'Temporary Activities 

Sponsorship' from the Department of Home Affairs. In addition to a 47-page contractual 

agreement, a 65-page guidelines document, which is also part of the agreement, is intended to 

help approved employers meet their obligations and responsibilities. These documents detail 

obligations and responsibilities in relation to: 

• recruitment and selection of eligible workers 

• details required in the offer of employment, including a commitment to provide a minimum 

average of 30 hours' work per week over the duration of the employment period 

• employment conditions, which must be in accordance with Australian workplace laws and 

demonstrate that participating workers will gain a reasonable net financial benefit 

• expenses and deductions, including the requirement for approved employers to pay up-

front for the full costs of the return international airfare for participating workers 

• the welfare and wellbeing of seasonal workers 

• the standard of accommodation supplied by employers for seasonal workers 

• the conduct of arrival briefings for seasonal workers, which must include invitations for 

participation from relevant unions and the Fair Work Ombudsman 

• assisting seasonal workers with banking, taxation and superannuation 

• briefings for seasonal workers prior to departure to the sending country. 
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Figure 52 provides a schematic overview of the process, areas of responsibility and indicative 

timelines for the recruitment of seasonal workers by approved employers. 

Figure 52 Process to employ seasonal workers 

 

Source: DESE 2020e 

To manage risks associated with the program, DESE implements an assurance framework, which 

includes: 

• activities to monitor program delivery, such as recruitment application assessment reports, 

monitoring visits, complaints management, and the Seasonal Worker Programme 

information line 

• activities to monitor seasonal workers' welfare and wellbeing and employers' compliance 

with the deed and guidelines, including targeted assurance activities 

• activities to test and monitor the effectiveness of risk controls 

• approved employer training, seasonal worker briefings, sharing of best practice and lessons 

learned, and appropriate remedial action to assist in the successful participation of 

approved employers in the Seasonal Worker Programme and overall compliance with the 

deed and guidelines. 

Furthermore, in the 2020–21 Budget the Australian Government announced $9 million over 

3 years to ensure the welfare of Pacific workers participating in the Seasonal Worker 

Programme by increasing assurance measures and boosting community connections, including 

increasing the number of Harvest Trail offices to 16, across the various horticultural regions 

experiencing labour difficulties. 
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This visa program can be improved 
One of the most common criticisms the committee heard from stakeholders about the Seasonal 

Worker Programme is the increased regulation and cost associated with it, compared to using 

backpacker or local labour. The National Farmers' Federation (NFF) submission addresses the 

regulatory and financial burden many stakeholders report: 

… a farmer who wishes to participate must negotiate a complex bureaucratic approval 

process, arrange and make upfront payment for the workers' transport and airfare, 

ensure suitable accommodation, and guarantee the worker at least 30 hours work per 

week, and comply with government's reporting requirements, and require bureaucratic 

approval before making any changes to their dealing with the SWPWs. The 'approved 

employer' is also responsible for the workers' 'pastoral' care, which can mean anything 

from ensuring the workers have access to sport and leisure activity and religious 

services, to caring for workers – for example, checking whether they have adequate 

clothing or (unbeknownst to the grower) are pregnant or suffering from chronic 

illnesses. According to ABARES, the actual non-wage cost to farms per worker is about 

$1,634, with a much greater 'upfront cost' of an estimated $3,000. This is significantly 

more than the $134 a backpacker (or Australian) worker would cost. The upfront 

investment which these requirements represent can make it difficult for farmers with 

short term labour needs to generate a sufficient return on investment. 

Successive governments have streamlined the administrative arrangements for the program, 

and the number of seasonal workers participating in the program continued to grow strongly in 

the years prior to the pandemic. In addition, as noted by the ACTU (2015), the regulation of the 

Seasonal Worker Programme has ensured that some of the problems with exploitation that have 

been experienced under the Working Holiday Maker visa arrangements have been avoided. 

Another concern raised by stakeholders about the Seasonal Worker Programme has been the 

difficulty that smaller farm enterprises have with accessing the scheme, due to their inability to 

provide the minimum of 30 hours' work a week required by the program. Labour hire firms 

have also been reluctant to take on the risk of hiring workers without having sufficient demand 

from a single farm business for the workers. In recognition of these barriers, a pilot commenced 

on 1 May 2019 that streamlines arrangements for approved employers to move seasonal 

workers between farm placements. The pilot is underway in the Goulburn/Murray, Riverina and 

Sunraysia regions and has been extended to the Wimmera/Mallee region with effect from 

1 January 2020 (Box 36). 

The Committee heard from the Approved Employers of Australia that this model of portability of 

workers between smaller farm businesses would be a major improvement if it could be rolled 

out across the whole program. 

Box 36 Seasonal Worker Programme Regional Pilot 

The Seasonal Worker Programme Regional Pilot is designed to help smaller farmers meet workforce 

shortages in the pilot regions. 

Seasonal Worker Programme employers under the pilot will have greater flexibility to move seasonal 

workers between farm placements during their visa period, without prior approval by the Department of 

Education, Skills and Employment. This flexibility will allow Seasonal Worker Programme employers to 
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meet the workforce needs of smaller farmers with short harvest seasons and those with unpredictable 

picking periods. 

On 19 November 2019, the Australian Government announced that the regional pilot would be extended 

until 30 June 2022. 

Source: DESE 2020f 

The Approved Employers of Australia also informed the Committee that the duplicative 

paperwork required by the multiple Australian Government departments responsible for the 

program was a barrier for small businesses. A one-stop shop (and regional support officers) and 

more collaborative working relationships between program administrators and approved 

employers was suggested as another way to make the program more accessible. Another 

suggestion was to simplify paperwork for horticulture employers who hold either a Fair Farms 

or a Sedex accreditation, given their verified compliance with Australian workplace law. 

As with all things, there is room for improvement in how the Seasonal Worker Programme is 

administered. That said, it sets the standard in terms of temporary migration arrangements for 

agricultural workers. It has been purposefully designed to ensure fair work compliance among 

participating employers and provides for the return of participating workers year on year, 

delivering productivity benefits to the sector. The recent establishment by DESE of the Seasonal 

Worker Programme Advisory Group (Box 37) provides a mechanism for continued 

improvement of the program's administrative settings. 

Box 37 Seasonal Worker Programme Advisory Group 

The Seasonal Worker Programme Advisory Group brings together approved employers, industry bodies, 

unions and community organisations. A senior official from the Department of Education, Skills and 

Employment and the head of the Approved Employers Australia (AEA) co-chair lead this quadripartite 

advisory group. Through participation in the group, stakeholders are able to share their experiences and 

contribute to improving the Seasonal Worker Programme. 

The advisory group aims to find a balance between the concerns of all stakeholders and facilitates 

extensive consultation to strengthen the Seasonal Worker Programme through implementing new ideas 

and improving compliance and monitoring activities. 

In 2018 a group of approved employers participating in the Seasonal Worker Programme formed the AEA 

industry group to provide united representation of its members on a range of issues. AEA has both an 

advisory and a communication role to facilitate strong representation on the Seasonal Worker Programme 

Advisory Group. 

Members of the AEA comprise small, medium and large Australian agricultural enterprises including 

growers, labour hire companies and contractors. AEA reports that its members currently hire 

approximately 5,000 seasonal workers in Australia. Its focus areas of interest include flexible access to 

labour to meet requirements in a timely manner, operational transparency, integrity and accountability. 

Source: AEA n.d. 
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Stakeholders generally supported a more coordinated model to administer and manage these 

important visa pathways for the sector, particularly considering the issues exposed by the 

current pandemic. As AUSVEG submitted: 

COVID-19 has certainly highlighted the need for a more centralised temporary 

migration model and for programs to be administered by a central point or central 

department. This has a been a cause of concern and frustration from the industry for 

some time, particularly when trying to address a concern for the horticulture sector. 

Recommendation 21 

The Committee recommends that the Australian Government, in close collaboration with the 

Seasonal Worker Programme Advisory Group, continue to refine the Seasonal Worker 

Programme and the Pacific Labour Scheme to: 

• mobilise overseas workers more effectively across the country 

• improve accessibility to the program for smaller business and for businesses with short, 

intense harvests 

• improve portability of overseas workers among farms, commodities and regions in the 

program 

• expand the length of stay for the Seasonal Worker Programme to 12 months 

• look for synergies and tripartite approaches to bring the Seasonal Worker Programme 

and the Pacific Labour Scheme closer together and reduce administrative burden where 

possible. 

7.1.6 The Pacific Labour Scheme 
The Pacific Labour Scheme, which began in 2018, is complementary to the Seasonal Worker 

Programme. Workers under this scheme can stay for longer periods of time (12 months to 

3 years) in Australia and can fill a wider range of non-seasonal roles in the agriculture industry, 

including semi-skilled roles. It has similar administrative requirements and costs to the Seasonal 

Worker Programme. While the Seasonal Worker Programme is administered by DESE, this 

program is administered by the Pacific Labour Facility, funded under contract by the 

Department of Foreign Affairs and Trade. The relatively recent start date of this program means 

it has not been commented on as much by stakeholders, except to note that it is another 

program with another administrative body in an already busy space. 

This visa program can be improved 
Making the application process, costs and administration requirements to access this type of 

worker consistent with those for other types of workers and commensurate with the benefits of 

employing these workers, as outlined in Recommendation 21, will lift regulatory consistency 

and decrease market segmentation. 

7.1.7 Working Holiday Maker visas 
Working holiday visas (visa subclasses 417 and 462) were first introduced in 1975. These visas 

support cultural exchange between young people from participating countries and Australia. 

The visas also provide work rights for visa holders. If visa holders wish to gain a second-year or 

third-year visa, they can do so by working for a specified period in a specified regional industry. 

This incentive arrangement led to 36,125 backpackers qualifying for a second-year visa based 
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on their work in agriculture, forestry or fisheries in 2018–19, an increase from approximately 

25,000 in 2011–12 (Figure 53). 

The Working Holiday Maker visas have made an important contribution to the seasonal 

agricultural workforce. This has been assisted by the progressive expansion of the number of 

participating countries, increases to the caps on the number of visas allocated under 

subclass 462, and increases in the length of time a visa holder can work for one agricultural 

employer. The flexibility and low administrative burden for employers in accessing working 

holiday makers has made backpackers an attractive option for businesses seeking seasonal or 

lower-skilled staff. The high turnover of backpackers and the consequent need to constantly 

train new ones add substantially to the cost. 

Figure 53 Working holiday makers granted second-year visa for work in agriculture, 2011–
12 to 2018–19 

 

Source: Dufty, Martin & Zhao 2019 

This visa program can be improved 
The Committee is aware that employers of working holiday makers (visa subclasses 417 and 

462) must register with the Australian Taxation Office to withhold tax for working holiday 

makers they employ at 15% for the first $37,000 earned. 

In order to address the segmentation existing among the different types of overseas seasonal 

workforce visa categories, the Committee recommends that there be a 'fit and proper person' 

registration process for employers seeking to access temporary AgriFood workers under the 

Working Holiday Maker program to create transparency and improve oversight and 

enforcement. This registration process is not intended to be too onerous, resource-intensive or 

time-consuming. Instead, a registration process is just that – registering for access to the 

Working Holiday Maker program, but not as complex as an approval process like that of the 

Seasonal Worker Programme. However, the registration process should assist enforcement 

agencies like the Fair Work Ombudsman and the Australian Taxation Office to identify where 

working holiday makers are employed on farms and to increase opportunities for oversight and 
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enforcement of their pay and working conditions. Although the front-end registration should be 

fairly simple so as not to put out growers, the back-end enforcement should be strong. 

Employers who are found not to be complying should lose their registration. This could mirror 

the blacklisting provisions in the New Zealand Temporary Labour Migration Scheme that allow 

the government to remove employers' right to access temporary migrants. 

Recommendation 22 

The Committee recommends that the Australian Government establish a 'fit and proper 

person' registration process for employers seeking to employ working holiday makers (visa 

subclasses 417 and 462). This registration should include: 

• a database of registered employers who wish to access working holiday makers 

• verification that the employer has not been prosecuted for breaches of relevant laws 

administered by the Fair Work Ombudsman or the Department of Home Affairs and is 

not subject to any current compliance action 

• an agreement by the employer to list job vacancies on the Harvest Trail Services website 

• the opportunity for an employer to be deregistered (and thus unable to access working 

holiday makers for the next 5 years) should they be prosecuted for breaches of relevant 

laws administered by the Fair Work Ombudsman or the Department of Home Affairs. 

The Australian Government supported the recommendation made in the Robust new foundations 

report in 2014 that a change to 457 visa conditions be introduced to place an obligation on the 

visa holder to provide the Department of Home Affairs with their Australian tax file number 

(Azarias et al. 2014). The Committee considers that the same obligation should be introduced to 

417 and 462 visa conditions, placing an obligation on the visa applicant to provide the 

Department of Home Affairs with their Australian tax file number. This would enable easier 

matching of data between the Department of Home Affairs and the Australian Taxation Office 

and enable income information to be cross-checked and underpayment identified. 

Recommendation 23 

The Committee recommends that the Australian Government require all 417 and 462 visa 

holders, prior to arrival in Australia, to apply for an Australian tax file number. Information 

should be provided to 417 and 462 visa holders in their own language, on their rights and 

entitlements as migrant workers in Australian workplaces and how to take action if they are 

not being treated ethically and lawfully. 

A key design aspect of the Seasonal Worker Programme in Australia is the mandatory worker 

induction, where workers receive information directly from those who can help them enforce 

their rights: unions, community organisations and the Fair Work Ombudsman. This in-person 

induction enables workers to develop contacts within the receiving country, which is an 

important protective factor in helping them enforce their workplace rights. 

The Committee considers in-person induction be a mandatory requirement of the Working 

Holiday Maker program. Such an induction would outline Working Holiday Maker visa holders' 

rights and entitlements as migrant workers in Australian workplaces and how to take action if 

they are not being treated ethically and lawfully. This induction could occur via regional Harvest 
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Trail Services. The Australian Government funded the expansion of these services in 2019–20, 

and there are now 16 Harvest Trail Services covering horticulture regions experiencing labour 

supply difficulties across the country. 

The Committee recommends that an obligation be placed on employers to ensure that all the 

working holiday makers they employ attend this in-person induction. This would replicate the 

best practice process currently operating in the Seasonal Worker Programme, where approved 

employers are required to invite the union, the Fair Work Ombudsman and other relevant 

community organisations to attend on-arrival briefings. 

Having these in-person inductions at a central off-farm location (one already familiar to most 

employers) in each growing region would ensure greater consistency and efficiency, as the 

employees (or prospective employees) of multiple labour hire operators and growers could 

attend these sessions together (as they currently do), and it would be relatively easy to verify 

compliance with this requirement. Harvest Trail Services offices may be well placed to host 

these inductions. The benefit would of course be that working holiday makers not only have 

access to information in their own language about their workplace rights but also are introduced 

to the agencies and organisations in Australia that can ensure they have the means to enforce 

those rights, before they begin employment in the industry. 

It is important that this not be just another information session undertaken as part of a broader 

induction conducted by Harvest Trail Services provider staff (which would be the risk), but that 

it be mandatory that the Fair Work Ombudsman and the relevant union are invited to attend and 

address workers, as occurs in the Seasonal Worker Programme. Such an approach would help to 

level the playing field and eliminate segmentation between visa classes in the industry. 

Recommendation 24 

The Committee recommends that the Australian Government require that: 

• working holiday makers attend an in-person induction prior to being employed in the 

AgriFood sector. Such inductions should be identical to the tripartite model used in the 

Seasonal Worker Programme. These inductions should be conducted at the regional 

Harvest Trail Services offices. 

• registered employers ensure Working Holiday Maker visa holders attend these in-person 

inductions. 

7.1.8 Calls for an ag visa 
The Committee received submissions from many industry groups – including the NFF, the 

Queensland Farmers' Federation, AUSVEG and the South Australian Wine Industry Association – 

agreeing that migrant labour programs are essential. However, stakeholders also identified 

aspects of existing programs that could be improved to better meet industry workforce needs. 

Many stakeholders, including the NFF, Growcom, Cotton Australia, the United Workers Union 

and AgForce, expressed a preference for a new 'ag visa' that is specifically designed to meet 

industry needs. In its submission the NFF said: 

The NFF has long called for a 'dedicated ag visa'. A visa which will replace the ad hoc 

programs – with their 'bolt-on' farm workforce components – with a comprehensive 
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solution which is purpose built and responsive to the needs of industry. It would grant 

farmers access to existing intentional labour pools and minimises the administrative 

and financial burden they must bear. It would allow travellers who want to work on 

farms to come to Australia and go to the work as and when they're needed and would 

feature strong safeguard to ensure ag visa workers are not exposed to mistreatment 

and exploitation. 

The key components are: 

Flexibility and Portability. Workers should not be tied to a particular employer but 

would be to 'follow the work' as needed. 

A Coordinating Body. An industrial sponsor to coordinate the program, monitor 

workers, and maintaining contact with government and employers. 

Fair Workplaces. Workers could only be hired by farms with demonstrated fair 

employment practices, who can be relied upon to care for their workers. 

Appropriate Length. The visa would have both a short term/unskilled and a long 

term/semi-skilled stream, with a multiple entry component. 

The Right Numbers. Rather than based on 'labour market testing', visa numbers would 

be localised and based on reliable data and consultation. 

Balanced Checks. In addition to oversight by coordinating body, there would be other 

mechanisms to ensure entrants comply with visa restrictions. 

The Committee's view is that no single visa will be able to meet the diversity of workforce needs 

across the different sectors. Most of the arguments put forward to justify an agriculture-specific 

visa can be addressed through improvements and adjustments to existing visa programs so as to 

address the segmentation issues identified in Section 7.1. Significant effort has already been 

made to design and tailor these programs, and building on this work will deliver quicker and 

better results than starting afresh. This is especially true considering the current uncertainty 

around when international travel will resume due to the pandemic. A holistic approach should 

be taken to streamline and make consistent the settings of current temporary migrant visas, 

whether under the Seasonal Worker Programme, the Pacific Labour Scheme or the Working 

Holiday Maker program. By reducing the segmentation between different types of migrant 

workers, and the incentive effect of current inconsistencies in regulatory burden and costs, 

greater flexibility and redundancy in the flow of workers will occur. 

7.1.9 Undocumented workers 
According to Howe et al. (2019), undocumented workers are widely used in horticulture. These 

workers form a large cohort, and are susceptible to exploitation, including underpayment, 

'although it is impossible to determine the extent and nature of their involvement'. Howe et al. 

also note that the prevalence of undocumented workers in horticulture varies significantly by 

region. 

Howe et al. (2019) define 3 types of undocumented workers: 

Visa overstayers – people who originally held a valid visa, which has since expired 
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Visa holders without a right to work – typically people on tourist visas that do not contain a 

right to work in Australia 

Visa holders in breach of a visa condition allowing a limited right to work – usually 

international students in breach of the restriction preventing them from working for 

more than 40 hours a fortnight during semester. 

Estimates provided to Howe et al. (2019) by industry members suggested that undocumented 

workers composed up to 90% of the workforce in some major horticulture production regions, 

for example the Sunraysia region of north-west Victoria. In early 2019 the Victorian Farmers 

Federation surveyed horticulture farmers in the region and found that undocumented workers 

represented 28% of the total workforce or around 5,000 workers (VFF 2019). 

The Committee heard evidence that supported those findings. The Committee also heard that 

undocumented workers are at highest risk of exploitation, due to the fact that they are unlikely 

to report mistreatment for fear of losing their visa and ability to stay in Australia. 

Howe et al. (2019) also report on the importance of public health considerations for 

undocumented workers. This is of greater importance during the current pandemic. The Howe 

report notes that community groups and churches often provide undocumented workers with 

food, clothing, advice and other assistance. The report also provides the following stakeholder 

perspective: 

'Often they don't access health services very often. So usually when they come in, we see them 

when they're acutely unwell, because generally they're frightened to come to the hospital … 

because they don't tend to get any pre-natal care, and then by the time they come in, there 

could be things wrong with the baby, or diabetes, things like that. Often, they're still out 

working [fruit picking] at eight and a half months pregnant.' Hospital social worker 

(Griffith). 

The United Workers Union recommended that the government: 

Take immediate action to resolve the immigration status of undocumented farm workers by 

making the necessary adjustments to the eligibility requirements of the subclass 408 visa to 

enable undocumented workers who have been undertaking work in the horticulture industry 

to apply for this visa and, if granted, continue their crucial work in the industry. 

It is the Committee's view that the current pandemic provides a unique chance to design a one-

off regularisation program for social health reasons. It is a potentially dangerous situation for 

the Australian public to have 60,000 to 100,000 overseas workers avoiding contact with clinics 

and hospitals. As the report Covid-19 and undocumented workers in the Australian horticulture 

industry (Howe & Singh 2020) points out: 

Without addressing the fear of detention that undocumented workers have because of their 

uncertain immigration status, it will be almost impossible for the government to mitigate the 

public health risks arising from undocumented workers during the Covid-19 outbreak. 

In light of the pandemic, the Strategy strongly recommends that the government regularise 

undocumented AgriFood workers. 
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Recommendation 25 

The Committee recommends that the Australian Government allow a one-off regularisation of 

undocumented AgriFood workers.  

7.1.10 Information about seasonal job opportunities needs to be 
strengthened 

General information on the location, timing and labour requirements for seasonal agricultural 

roles is made available through the Australian Government's National Harvest Trail guide, which 

is available to download from the Harvest Trail Services website or in hard copy from the 

Harvest Trail Information Service. The website also hosts an interactive Harvest Trail map that 

enables registered employers to advertise current positions, which can be searched by job 

seekers. People interested in joining Harvest Trail Services can use this information to plan their 

routes to travel from one seasonal harvest opportunity to the next, to provide continuity of 

work. 

The pandemic has disrupted the current ways temporary workers are sourced and placed, 

requiring a different approach. People will only search for temporary agricultural jobs if they are 

prompted to do so and are alerted to the opportunities and benefits for them. People who have 

no experience in the agricultural sector or in the regions will need to have confidence they will 

not be worse off from taking up temporary work. People also need to know about 

accommodation options, local facilities and what to expect in pay and conditions, health and 

safety, training and induction procedures. Further, people are unlikely to take up a temporary 

job opportunity of 2 weeks, particularly if they have to cover the costs of travel; however, if they 

could see the opportunity for 3 to 6 months' work through a series of 'joined-up' temporary jobs, 

they may be more likely to take up such an opportunity. This is only possible through a 

coordinated response to temporary agricultural jobs. 

The Committee has been exposed to examples of such coordinated approaches to temporary 

work in the New Zealand and Canadian agricultural sectors. Central to these efforts has been the 

development of an app that is populated with jobs and locally relevant information for job 

seekers. An app would also make it easier for people around the country to know where the 

work is, respond to job opportunities directly from farmers, and know what support 

infrastructure is available to them when they go to work in a particular region or locality. 

In response to the pandemic, Hort Innovation, a horticulture research, development and 

marketing body, commenced a project with EY to understand the seasonal workforce 

requirements in the horticulture sector. The project surveyed producers and industry groups to 

establish estimates for the number of people required to pick an established volume of various 

horticultural products. These estimates have not previously been available. Coupled with 

estimates of forecast crop production by region, they allow for more precise estimates of 

seasonal workforce requirements for the horticulture sector. 

There is an opportunity to build on the work already done by Hort Innovation and EY to refine 

seasonal workforce estimates, including by ground-truthing these estimates with information 

from farmers, agricultural businesses and unions on the temporary jobs available on a rolling 

monthly basis, with their location and closest town, as well as the estimated length of time for 

the job. This information will need to be regularly updated (for example, available through an 
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app). Collectively this information will produce a 'heat map' of temporary job flows across 

Australia on a monthly basis, which can be used to support the management of peak job 

demands. The insights from the further development of this capability could help guide further 

work to help the sector to: 

• retain its current workforce and promote a collaborative resource system to support 

worker movements 

• acquire new international workers and ensure mobility despite unpredictable border 

closures 

• attract more Australians to move into the industry and better support regional 

infrastructure development to connect rural communities to cities 

• effectively use the model to understand productivity opportunities for growers to lift their 

overall productivity gains. 

The Harvest Trail Services website, which is managed by DESE, could provide the building 

blocks for this app. The app should also provide links to relevant information about pay and 

conditions and community support services. 

Such an app would go some way to addressing the information asymmetry between the seasonal 

workforce, growers and labour hire contractors. The Towards a durable future report (Howe 

et al. 2019) found that the lack of a comprehensive portal for horticulture job vacancies put 

working holiday makers at a distinct disadvantage as they were reliant on intermediaries (often 

unscrupulous labour hire contractors) and unregulated sources like Facebook and Gumtree to 

access job vacancies, often relying on misleading and false information to travel to remote 

locations in desperation to find horticulture work. 

Recommendation 26 

The Committee recommends that the Australian Government develop an app to promote 
seasonal job opportunities, building on the Department of Education, Skills and Employment's 

work on a digital employment service model for job seekers. 

The Committee considers there could also be scope for extending this recommendation to 

support the coordination of job seekers across the whole AgriFood sector, including allied 
agricultural supply chain and freight logistics jobs more broadly. 

The Committee recommends that the app include regionally relevant information on 
accommodation, services and work rights, and that this information be available in multiple 

languages. 

7.1.11 The need for quality housing 
The Committee heard that housing for the seasonal workforce in regions is often substandard 

and expensive. The Wimmera Development Association in its submission noted: 

As housing in rural towns and on-farm often has no opportunity for capital growth it 

discourages investment by private investors. This lack of quality housing stock leads to 

low-quality housing which has little insulation and is expensive to heat and cool. 
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The rental market is often expensive relative to other parts of Australia ... combined 

with very large heating and cooling costs which counters many of the benefits of the 

rural living experience. 

The construction of adequate housing to meet the needs of the local community is a matter for 

the private sector and local government. The Committee heard of positive initiatives by the 

Bundaberg Regional Council and Renmark Paringa Council to stimulate private sector 

construction of housing for seasonal workers in those regions (Box 38). 

Box 38 Private sector investment case studies 

Bundaberg Regional Council 

The town of Bundaberg, Queensland (approximately 360 km north of Brisbane) illustrates the importance 

of local leadership and networks in enabling a region to transition and develop. 

The region relies on working holiday makers to fill less skilled seasonal roles in the horticulture industry. 

However, the engagement of these workers through labour hire contractors saw unscrupulous behaviour 

that tarnished the reputation of the region and threatened the region's ability to attract seasonal workers. 

The council took a leadership role. Firm assurances were issued that the full force of the law, as well as 

regulatory enforcement, would be applied. However, it was incentivising the development of 

accommodation that brought about change. 

The 'Bundaberg Open for Development' initiative provided a range of incentives designed to stimulate 

development activity. In mid-2016 the council offered discounts off infrastructure charges for 

development across a number of categories, including a 50% discount for development that provides 

housing for itinerant farm workers and backpackers. 

The discounts led to the construction of accommodation for 441 beds, increasing the availability of 

accommodation for temporary farm workers in the region. 

Renmark Paringa Council 

The South Australian citrus industry, based in the Riverland region, contributes 30% of the national citrus 

crop. Following the planting of significant new citrus crops in the Renmark Paringa Council area of the 

Riverland, the region was faced with the future prospect of significant accommodation shortages for 

seasonal workers. The Renmark Paringa Council took action by revoking the community land status of a 

parcel of land in the centre of the Paringa township, with a view to encouraging development to stimulate 

the Riverland economy. 

The land was sold at auction to a local Renmark entrepreneur, who had a plan to build affordable resort-

style accommodation using local Riverland contractors where possible. They undertook their own 

research on ways to better service the itinerant worker market and on any potential funding 

opportunities. 

Supported by the Australian Government and state governments, the Paringa Resort was opened in April 

2016 to accommodate workers for the 2016 citrus season. The resort consists of 236 beds, 28 cabins, a 

swimming pool, barbecue areas, a gym and a recreation lounge. In addition, the resort is serviced by 35 

12-seater minibuses for transporting workers to the work site. 

Paringa Resort created 8 full-time jobs during the construction phase and is now operationally serviced by 

4 full-time staff. It has received positive reviews from workers choosing to have their Australian working 

holiday in the Riverland region, and some of the largest citrus companies in Australia have taken the 

opportunity to utilise the new accommodation via a seasonal lease arrangement. The influx of seasonal 

workers to the small Riverland town of Paringa has also provided a boost to the local economy. 
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Source: Consultation with Bundaberg Regional Council and Renmark Paringa Council 

7.2 Protecting the entitlements of the seasonal and 
transient workforce 

While the pandemic has exposed the risk of over-reliance on an overseas seasonal workforce 

(Chapter 1, Introduction), and the goal should certainly be to have diverse sources of labour, 

overseas workers are likely to remain part of the AgriFood workforce for the foreseeable future. 

These workers play an essential role in keeping AgriFood businesses operating. 

The exploitation of overseas seasonal workers is a serious issue. These workers are entitled to 

the same basic rights and protections as Australian citizens and permanent residents under 

applicable Australian workplace laws, and receive the same protections as Australians in terms 

of investigating claims of underpayment and exploitation. 

7.2.1 Reports of unethical and unlawful practices are not uncommon 
While many AgriFood employers are doing the right thing, there is evidence of businesses using 

unethical and unlawful workforce practices, or using unscrupulous labour hire contractors who 

engage in these practices. For example: 

• the Fair Work Ombudsman's Harvest Trail Inquiry (2018) found that 55% of employers 

investigated over 4 years failed to comply with Australian workplace law. The Fair Work 

Ombudsman recovered over $1 million in unpaid wages for over 2,500 workers, and 

discovered offences ranging from underpayment to failure to keep records 

• a 2016 survey by Berg and Farbenblum (2017) of 4,322 temporary visa holders found that, 

among fruit and vegetable pickers, packers and farm workers, almost one in 7 participants 

(15%) earned $5 per hour or less and almost a third (31%) earned $10 per hour or less. 

Clearly any exploitation of individuals is unacceptable. Aside from the impact on individual 

workers, this behaviour also creates an uneven playing field in the sector, as producers that are 

doing the right thing are unable to compete on price with those that are underpaying workers. 

Stakeholders in horticulture described the situation to the Committee as a 'race to the bottom'. 

As the NFF notes in its submission: 

The mistreatment of foreign workers … is a basic issue of human rights and dignity and 

must be addressed by the farming sector for that reason alone. But the problem also 

has commercial ramifications. Farmers who want to play and pay fair – the vast 

majority of the sector – are at a commercial disadvantage to those who exploit their 

workforce. 

7.2.2 Supply chains have become longer and deeper 
Through globalisation and the corporatisation of the food industry, agribusiness and retail 

supply chains have become more complex and the networks of suppliers and the way business is 

undertaken have decreased workforce visibility. This can be seen in the horticulture sector, 

where hundreds of different products are grown across many different regions and many 

different seasonal windows, year round. These supply chains feed domestic and export markets, 

retailers, providers and food manufacturers. Multiple layers of producers and intermediaries are 
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involved in the aggregation and delivery of produce to satisfy supermarkets and wholesalers 

representing a broad range of business customers. This means the final retailer, provider, food 

processor or restaurant may not have a clear line of sight to where, or how, it was produced. 

This complexity in the supply chain and the involvement of many different parties create an 

opportunity for unethical and unlawful treatment of workers to occur. 

7.2.3 Governments have taken action to address the risks of exploitation 
To address reports of unethical behaviour in supply chains, the Australian Government has: 

• established the Phoenix Taskforce in 2014, comprising 38 Australian Government and state 

and territory government agencies focused on combating the creation of illegal phoenix 

companies 

• established the Migrant Workers' Taskforce in 2016 to identify further proposals for 

improvements in law, compliance and enforcement, and other practical measures to quickly 

identify and rectify any cases of migrant worker exploitation. The task force made 22 

recommendations to government in its 2019 report, all of which were accepted in principle 

• introduced the Fair Work Amendment (Protecting Vulnerable Workers) Act 2017 to increase 

the maximum penalties for employers who deliberately flout the minimum wage and other 

entitlements under the Fair Work Act 2009 and to strengthen the Fair Work Ombudsman's 

investigative powers 

• introduced the Modern Slavery Act 2018, which requires any business with an annual 

consolidated revenue over $100 million to report on the risk of modern slavery occurring in 

its operations and supply chains. Each entity required to comply with the reporting 

requirement must prepare an annual Modern Slavery Statement that sets out its actions to 

assess and address modern slavery risks in its global operations and supply chains. The 

government will make these statements publicly available through an online central 

register 

• following the Harvest Trail Inquiry, supported the Fair Work Ombudsman's consultations 

with industry representatives through a Horticulture Industry Reference Group to work at 

improving compliance rates in the sector. 

Some state and territory governments have introduced labour hire regulations in response to 

reports of unethical treatment of workers: 

• Queensland's Labour Hire Licensing Act 2017 commenced in 2018, establishing mandatory 

licensing for all labour hire providers operating in the state. The scheme is enforced by a 

Labour Hire Licensing Compliance Unit. 

• South Australia introduced the Labour Hire Licensing Act 2017 and has since passed further 

legislation to narrow the legislation's scope to high-risk industries, including horticultural 

processing, meat processing and seafood processing. 

• Following the Victorian Inquiry into the Labour Hire Industry and Insecure Work, the 

Victorian Government introduced the Labour Hire Licensing Act 2018 and created a Labour 

Hire Authority to implement its licensing scheme for providers of labour hire across all 

industry sectors. 
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• The Australian Capital Territory passed the Labour Hire Licensing Act 2020, which is 

expected to commence on 1 January 2021 and will apply to all labour hire providers across 

all industry sectors. 

Government action and media attention focusing on unethical behaviour necessary to address 

the problem. However, this attention contributes to a poor community perception of the broader 

sector, making it an unattractive place to work until these issues are resolved. 

7.2.4 Labour hire regulation can be strengthened 
Labour hire companies provide a useful service enabling mobility of workers, efficiently filling 

vacancies and streamlining administrative processes for growers, as well as providing support 

and services to overseas workers. The agricultural sector is dominated by small to medium 

enterprises, many of which finding it administratively easier to outsource the recruitment of 

their seasonal labour requirements to labour hire companies. As has been noted extensively in 

recent inquiries by the Migrant Workers' Taskforce and Professor Anthony Forsyth (Chair of the 

Victorian Inquiry into the Labour Hire Industry and Insecure Work), the practices of some 

operators in the labour hire sector fall short of minimum employment or business standards. 

Similar concerns were raised with this Committee. For example, the United Workers Union 

submission noted: 

Contractors in horticulture exercise a very high degree of control over workers' lives. In 

the worst cases, a subcontractor will force workers to live with them, charging them 

exorbitant rent, monitoring their movements and conversations, and engaging in other 

controlling behaviours. 

The large number of overseas workers in the horticulture sector (up to 50% of the workforce) 

makes them particularly vulnerable to unethical and unlawful practices, as they may not be 

aware of their rights or able (or willing) to access avenues to report these practices for a number 

of reasons, including language proficiency, visa status, work experience and cultural norms. As 

professors Farbenblum and Berg (2017) note: 

Unscrupulous employers correctly assume that the overwhelming majority of migrant 

workers will accept wage theft in silence … Results from surveys we conducted in 2016 

and 2019 consistently show that one of the most significant barriers to migrant 

workers complaining or seeking assistance … is concern about jeopardising their 

current or future visa. 

One of the recommendations of the Migrant Workers' Taskforce was to establish a National 

Labour Hire Registration Scheme focused on labour hire operators and hosts in 4 high-risk 

industry sectors across Australia – horticulture, meat processing, cleaning, and security. The 

Australian Government has committed to establishing such a scheme in response to the task 

force's recommendation 14. Consultation on the scheme design is underway, including with 

state and territory governments. 

The Committee consistently heard that effective labour hire regulation improves ethical 

treatment of workers and improves the reputation of the agricultural industry – and, in 

particular, the horticulture industry. 
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In its submission the Australian Chicken Meat Federation reported increasingly positive 

experiences of using labour hire: 

Labour hire agencies provide an invaluable source of labour for roles that traditionally 

Australians are not interested in. Increased scrutiny from government, industry and 

customers has reduced the risks of exploitation of staff in the chicken industry through 

the use of labour hire agencies. Customer requirements add to the incentives to 

ethically source staff. Companies take extra precautions to identify ways of maintaining 

skilled staff while minimising exploitation. 

Labour hire regulation should build on successful models 
The Queensland, South Australian and Victorian governments have established labour hire 

licensing schemes in their states. These schemes require providers of labour hire services to be 

licensed, and users of labour hire to only obtain labour from licensed providers. Although these 

schemes are relatively recent, evidence heard by the Committee suggested the Victorian and 

Queensland schemes (Box 39) were already delivering positive results in those states. 

Box 39 Queensland Labour Hire Licensing Act 2017 

The Queensland Labour Hire Licensing Act 2017 establishes a mandatory labour hire licensing scheme that 

requires labour hire providers to be licensed to operate in Queensland, and people who engage labour 

hire providers to only use licensed providers. It also helps users of labour hire and workers find a licensed 

labour hire provider through its online register. 

To obtain a licence, applicants are required to demonstrate: 

• that the relevant people are fit and proper to provide labour hire services 

• that the business is financially viable 

• a history of compliance, and ability to comply, with relevant laws. 

The Labour Hire Licensing Compliance Unit (LHLCU) is responsible for regulating and ensuring 

compliance with the licensing scheme. The LHLCU enforces strong penalties for breaches of the Act. 

Labour hire providers who do not comply with the Act are liable for a range of penalties including fines, 

suspension or cancellation of a licence and imprisonment. 

LHLCU inspects labour hire providers by reviewing all licence applications and using appropriate risk-

based compliance approaches. They also carry out formal investigations and audits in response to 

significant allegations or issues. Investigations/audits may lead to licence cancellations or suspensions, 

legal proceedings or, for less serious cases, education or imposed licence conditions. Outcomes of 

successful prosecutions for offences may be published to draw attention to the consequences of non-

compliance and the need for fairness in workplaces. The LHLCU also works with other state government 

and Australian Government departments to share information and conduct joint compliance activities as 

permitted by law. 

In its first year since the Act commenced, the LHLCU assessed and granted over 3,000 licences and 

conducted over 350 audits and investigations of complaints regarding labour hire arrangements. Ten 

applicants were refused, 9 were given conditional licences, and 99 applications were withdrawn for failing 

to provide compliance information. Two labour hire providers had their licences cancelled and 68 had 

been suspended. Compliance activities had been conducted across all industries, but the initial focus had 

been on horticulture and meat and poultry processing labour hire arrangements, in response to evidence 

of exploitation in these sectors. 
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Source: Labour Hire Licensing Queensland 2020 

The Committee heard there is broad support from stakeholders to build on the Queensland 

model for a national approach. The Queensland scheme is generally regarded as the most robust, 

with a compliance unit that oversees the scheme and has broad powers to search licensees' 

premises and workplaces and conduct audits. The penalties that can be applied for breaches of 

the scheme are also significant, ranging from civil to criminal penalties. 

Berries Australia advised the Committee that robust national labour hire licensing based on the 

current Queensland Labour Hire Licensing Scheme would improve the berries sector. Similarly, 

the United Workers Union supports the introduction of a national labour hire licensing scheme 

that: 

… replicates and scales up the best-practice elements of the Victorian and Queensland 

state schemes, including a mechanism for interested parties to object to or seek review 

of the granting of a licence. 

It is the Committee's view that, at a minimum, a national approach should have a legal 

requirement for all labour hire providers to be licensed and for all growers to only engage 

licensed providers; a well-resourced compliance unit; and avenues for review. Any such 

approach should also take into consideration the efforts made by the states in this area and, 

rather than undoing them, should build upon the successes and best-practice elements of the 

existing state schemes. 

The pandemic makes it even more urgent that action be taken to establish nationally consistent 

labour hire regulation. 

Recommendation 27 

The Committee recommends that all state and territory governments enact mirror legislation 

to regulate labour hire providers operating in their jurisdictions. This legislation could mirror 
the Labour Hire Licensing Act 2017 (Qld). If this does not occur within 12 months, the 

Australian Government should establish national legislation for mandatory regulation of 
labour hire companies. 

7.2.5 Creating a virtuous circle 
To ensure ethical and lawful workforce practices are observed in highly disaggregated 

horticulture and other agricultural supply chains, there needs to be a virtuous circle ensuring 

that all players in the supply chain possess, or can readily access, the information and knowledge 

to comply with workplace laws, and that they are incentivised to treat workers well. The 

Committee heard that activities are occurring to address exploitation and unethical practices in 

the sector, but to be successful, action needs to occur in every company in every agricultural and 

horticultural supply chain. 

As the Retail Supply Chain Alliance notes: 

… there is no silver-bullet solution and any successful solution will require the pursuit of 

a package of inter-related reforms. 
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7.2.6 Clear communication about the application of workplace law is 
needed 

The Committee considers that most AgriFood businesses are not engaging in illegal or 

exploitative activity in relation to their workers and few would be doing this deliberately. 

As noted by the Fair Work Ombudsman in its Harvest Trail Inquiry report, a large percentage of 

infringements of workplace law are technical breaches or incidental. Many concerns relate to the 

piece rates in the Horticulture Award and a lack of clarity about how they are applied. A piece 

rate is where an employee gets paid by the piece. This means the employee gets a pay rate for 

the amount picked, packed, pruned or made. When piece rates are paid, they apply instead of the 

hourly or weekly pay rate. 

The role of government 
In response, the Fair Work Ombudsman has developed and promoted a range of industry-

specific resources and self-help tools for employers and employees, all available in one online 

hub called the Horticulture Showcase. 

The Horticulture Showcase is available in 36 languages other than English and was co-designed 

with the sector. Its key features include: 

industry-specific information, resources and tools that have been shaped by the Fair Work 

Ombudsman's work and research into the sector 

a series of videos to assist growers and workers to use Fair Work Ombudsman resources to 

understand their rights and meet their obligations 

an anonymous self-assessment tool that growers can use to understand their current level of 

compliance and get tailored feedback and help 

an interactive piecework agreement template that uses smart form technology to save 

growers time by enabling them to quickly and easily create personalised piecework 

agreements. 

The Fair Work Ombudsman has also designed and delivered numerous communications 

campaigns targeting the horticulture sector that have achieved significant reach into the 

community. These campaigns encourage compliance with workplace laws through information, 

education and support. 

The role of industry 
In 2017, Growcom (the Queensland horticulture industry peak body), with financial support 

from the Fair Work Ombudsman, developed the Fair Farms program as an industry-led response 

to the level of non-compliance with workplace laws in the industry (Box 40). Fair Farms is open 

to all horticulture businesses in Australia. This includes farming and packing enterprises, as well 

as other organisations in the supply chain such as wholesalers, ripening houses and food 

brokers. 

Box 40 Fair Farms initiative 

Before Fair Farms, the market leader in Australia for demonstrating ethical supply (as accepted by 

retailers) was expensive, complicated, based overseas and more relevant to international supply-chain 
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management. Training was a minor component, and it was focused on global suppliers and referenced 

global labour standards. 

The Fair Farms initiative has a strong focus on training and offers a coordinated system of customised 

training to support growers. It starts with a comprehensive self-assessment, where the grower is open 

and honest about their awareness of legal and industry expected standards. The self-assessment is 

benchmarked to Australian workplace law requirements (particularly the Fair Work Act 2009). The results 

of the self-assessment form the basis of the training package that Growcom's skilled Fair Farms trainers 

use. Training is solutions based and delivered on a one-on-one basis in a manner that suits the busy 

grower (usually online, by telephone or by a virtual coaching session). 

The initial funding for the Fair Farms initiative was sourced from key government bodies and industry 

partners. Its implementation plan spans more than 6 years (January 2017 to 30 June 2023) and comprises 

5 phases with transparent milestone reporting. The program is currently funded until June 2022 and is 

intended to transition to a self-sustaining funding model thereafter. 

As of May 2020, Fair Farms certification has been recognised by all 3 major retailers – Woolworths, Aldi 

and Coles. Australian growers can now opt for the one program and adopt the one standard to meet the 

ethical sourcing requirements of all 3 retailers. This makes compliance easier, cheaper and more effective. 

Growcom has seen a steady and healthy increase in Fair Farms registrations. As of August 2020, 120 

businesses have completed the self-assessment and a total of 7,554 workers are employed by Fair Farms 

registered businesses across the nation. 

Source: Consultation with Growcom 

Stakeholders are generally supportive of this program: 

Industry-led initiatives such as Fair Farms are welcome developments in improving 

compliance with labour standards, as they create opportunities for lead firms in the supply 

chain to take responsibility for labour standards on farms by requiring independent audits of 

growers who supply to them. (Howe et al. 2019) 

These initiatives must be highlighted to help the horticulture industry improve its image and, 

in turn, become a more attractive career. (AUSVEG submission) 

While the number of growers signing up to Fair Farms is increasing, Growcom advised the 

Committee that the program would have added value if it were attached to consumer-facing 

branding identifying Fair Farm produce. 

The Committee supports industry continuing to develop initiatives that inform, educate, and 

self-regulate food and fibre employers. Although many producers use labour hire companies and 

contract arrangements to engage their workers, they still retain significant obligations and 

responsibility under workplace and immigration laws. Industry should be engaged to provide 

insights into design approaches for addressing these. 

7.2.7 Sharing of information is needed to tackle phoenixing 
The Phoenix Taskforce is taking a whole-of-government approach to identify illegal phoenix 

activity – when a new company is created to continue the business of a company that has been 

deliberately liquidated to avoid paying its debts. Since the task force started in 2014 it has 

collected more than $500 million in revenue as a result of audits of illegal operators. 
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However, the Committee heard that there are still instances of phoenixing occurring in the 

horticulture industry. Stakeholders told the Committee that a temporary or student visa holder 

can become a director of a labour hire company, phoenix the company and then disappear back 

to their country of residence, leaving the workers without their entitlements. 

Where a company is liquidated and is unable to pay its debts, including the entitlements of 

workers, eligible workers can access the Australian Government's Fair Entitlements Guarantee 

scheme to receive their entitlements. However, workers who are temporary visa holders are 

unable to access the scheme and would miss out on any unpaid entitlements. 

The ANAO report on the task force (Australian National Audit Office 2019) found that: 

… most Taskforce entities' legislation prevents them from sharing information with all 

Taskforce member entities or the ATO from 'on-disclosing' the shared information to 

other members. These provisions limit the intelligence and operational activities of the 

Taskforce. 

Better coordination of information between the Department of Home Affairs, which is 

responsible for granting visas, and the Australian Securities and Investments Commission, which 

is responsible for approving the registration of the entity, would provide a deterrent for 

individuals who create these labour hire companies with the intention of committing tax crimes. 

Recommendation 28 

The Committee recommends that the Australian Government regulate that any director of a 
labour hire company be a permanent resident of Australia. 

Recommendation 29 

The Committee recommends that the Australian Government include labour hire companies 

under single-touch payroll provisions. 

Recommendation 30 

The Committee recommends that the Australian Government develop a memorandum of 

understanding between the Australian Securities and Investments Commission and the 
Department of Home Affairs to allow for better coordination and to act as a deterrent for 
individuals and companies who operate unlawfully in AgriFood workforce matters.  

The Committee consistently heard that changes to the Horticulture Award 2010 had resulted in 

employers changing work schedules to manage overtime payments, which in turn had the effect 

of reducing the hours of available work for employees. 

A grower survey commissioned by Growcom to capture the impact of the award changes found 

that the average casual worker had lost 10 hours of work per week – which impacted negatively 

on the ability of the horticulture industry to attract seasonal workers. 

Under industrial relations legislation, the Fair Work Commission is responsible for setting wages 

and conditions in modern awards. It may consider changes to awards on its own motion or 

following an application by parties with standing, such as the relevant employer association or 

union. The Committee is not inclined to make a recommendation in relation to the Horticulture 

Award, although relevant employer associations or unions may consider making an application 
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to the Fair Work Commission to amend the award if they consider there is an unintended 

negative impact from recent changes. 

7.2.8 Role of supermarkets 
The 3 major supermarkets in Australia (Woolworths, Coles and Aldi) account for the majority of 

grocery retail trade including horticultural, meat, dairy and seafood – most non-durable 

AgriFood products. Their consolidation of market power has developed since the 1990s, when 

supermarkets worldwide changed their strategies and transformed supply systems from 

supplier-led to demand-led supply chains (with supermarkets representing and their customers 

leading demand, with or without advertising having an impact). Over the last few decades, the 

power of the supermarkets has been subject to a number of public sector inquiries in Australia. 

With this oligopolistic market power, the major supermarkets are known to apply conditions to 

ensure that their suppliers and producers are conducting their businesses ethically. Currently 

the supermarkets use third-party auditing programs, including Sedex and Fair Farms, to verify 

compliance with their codes of conduct and to meet their reporting requirements under the 

Modern Slavery Act 2019. They also have close relationships with many suppliers and share 

values and ethical expectations. 

The Committee heard from unions and industry bodies that the robustness of these auditing 

programs could be improved by moving to an independent, supermarket-funded approach, 

rather than the current model of grower-initiated and grower-funded audits, which can be a 

barrier for growers and potentially reduce the objectivity of the audit. 

Stakeholders also told the Committee that, as a matter of course, auditing should occur at all 

levels of the supply chain, not only at the level of top-tier suppliers that have a direct 

relationship with the supermarkets. There are multiple levels of growers supplying produce to 

the larger grower/packers, and any compliance efforts need to reach these to be effective. 

The United Workers Union submission stated that to increase the effectiveness of these auditing 

programs, supermarkets should: 

… move beyond third-party monitoring regimes, take direct responsibility for compliance and 

formally include workers and their unions in proactively verifying compliance with minimum 

standards in their supply chains. 

The Committee was encouraged to hear that the supermarket sector is working with the Retail 

Supply Chain Alliance to develop a tripartite approach. As Howe et al. (2019) state: 

… international evidence indicates that multi-stakeholder forms of regulation are most 

effective at improving labour standards and minimising supply chain risks when they 

genuinely involve engagement with workers, unions and community organisations. 

The Committee is also encouraged to see that Woolworths, Aldi and Coles now recognise the 

Fair Farms program to meet their ethical sourcing requirements, and sees this as a step in the 

right direction. 
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Recommendation 31 

The Committee recommends that the Australian Government encourage all supermarkets to 

commission and fund random independent audits at all levels of the supply chains such as for 

the Sedex and Fair Farms programs. 
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8 Workforce data and information 

8.1 Introduction 
The workforce in the AgriFood sector has changed significantly in recent decades. As detailed in 

Chapter 3 Historical trends shaping the AgriFood workforce, what were once simpler 

employment structures where many people directly owned or worked for a specific farm or 

business are now much more complex. Today's AgriFood workforce includes people with a 

diverse range of specialisations and roles, from managers of farms or fishing and forestry 

businesses to contractors who may travel thousands of kilometres providing services such as 

sowing, weed and pest control, and harvesting – let alone service providers such as agronomists, 

agribusiness consultants and veterinarians, and suppliers of agricultural goods and services. 

Farm consolidation and corporatisation have resulted in larger, more complex businesses, 

leading to more complex tiers of labour within farms themselves, including a range of 

managerial, oversight and/or specialist positions – for example, leading farmhands, supervisors 

and orchard managers. Innovation and technology adoption are increasing demand for more 

skilled workers and changing the nature and skill level of occupations in the AgriFood sector. 

The types of data on the AgriFood workforce and the methods used to collect and classify them 

have not kept pace with these changes. This means it is not possible to accurately answer the 

question 'how many people work in agriculture?' – let alone to understand and anticipate 

demand for different types of jobs, or for skills training needed to do those jobs successfully. 

Comprehensive data on the (i) current AgriFood workforce and (ii) emerging and changing 

labour needs are crucial to understanding the sector's workforce needs now and into the future. 

With this information the AgriFood sector can develop plans to attract, retain and upskill the 

workforce it needs. 

This chapter outlines key challenges and gaps in currently available data on Australia's AgriFood 

workforce, as expressed to the Committee, and their implications. Recommendations to achieve 

a collaborative, systematic approach to AgriFood workforce data collection, classification and 

analysis are provided. 

8.2 The importance of workforce data 
Fit-for-purpose workforce data are not a 'nice to have'; they are essential for policy, programs 

and strategy to successfully meet the labour needs of the AgriFood sector over time. Lack of 

comprehensive, coherent, accurate and timely data can be a constraint on the sector's ability to 

advocate for the investments needed in their workforce, which in turn is a key component of 

productivity and growth. 

Workforce data are critical to many aspects of industry training, operation and planning to meet 

future needs: 

• Skills and training providers need to understand both numbers of jobs and skills required to 

ensure the right training is available. 
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• Information on how labour requirements are changing in different communities enables 

better planning to support those workers, for example through ensuring sufficient 

availability of housing and services such as education and health. 

• At a national scale, understanding change in workforces enables forward planning to meet 

emerging labour demands, both in terms of number of jobs required and in terms of the 

types of skills required. 

8.3 Current workforce data are insufficient 
Currently data on the AgriFood workforce are collected by a number of organisations, with the 

major sources of data provided by: 

• the Australian Bureau of Statistics (ABS) 

• the Australian Bureau of Agricultural and Resource Economics and Sciences (ABARES) 

• rural research and development corporations (RDCs). 

Submissions indicate that levels of funding available for monitoring AgriFood workforce levels 

and labour demands have often declined over time. Those tasked with collecting data have often 

been forced to reduce the scale and scope of their data collection. 

Most data collections are typically 'standalone' – they cannot be readily integrated with each 

other to form a more comprehensive picture. Some only produce limited insight into one aspect 

of the workforce (for example, data on a single agricultural subsector). Many are not collected 

consistently over time, reducing the ability to understand trends in the workforce. 

Appendix H provides a technical review of the major sources of data on the AgriFood workforce, 

specifying the limitations and insufficiencies of these datasets. 

8.3.1 Data do not provide a comprehensive picture of current labour use 
From submissions and other evidence provided to the Committee, it was clear that government-

collected data do not provide a comprehensive picture of Australia's AgriFood workforce or 

future labour requirements. Comprehensiveness in this context refers to sufficient coverage of 

AgriFood subsectors and the different types of workers involved in each subsector. 

The Committee heard: 

• ABS figures do not comprehensively capture agricultural contractors, professional service 

providers and transport workers in the AgriFood workforce. Depending on the specific type 

of service being provided, these workers may be classified into any of a number of 

industries not specific to agriculture, such as professional services or transport and freight 

services. 

• The ABS Census of Population and Housing (CPH) and Labour Force Survey (LFS) data only 

includes migrant workers (visa holders) who are resident or expect to be residing in 

Australia for 12 or more months. For periods of less than 12 months, the worker will be out 

of scope of the census and survey. 

• In general, ABS and other national surveys have low sampling rates in rural and regional 

Australia, except in cases where the sample is stratified to ensure data can be reported for 

rural and regional Australia. For example, the Household, Income and Labour Dynamics in 
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Australia (HILDA) survey cannot report findings for rural and regional areas beyond 

reporting for areas outside major cities in general. With the AgriFood workforce 

disproportionately located in rural and regional areas, this means it is systematically under-

represented in these datasets. 

The Western Australian Department of Primary Industries and Regional Development 

submission observed: 

The Australian Bureau of Statistics available data often not fully recognise or 

account for: 

Those employed in transport and logistics as part of the agricultural supply chain. 

Technicians employed in the maintenance and repair of on-farm equipment. 

The number of domestic students who support the sector during peak summer 

harvest periods, but again who are not counted in 'official' workforce numbers. 

With respect to the exclusion of some temporary migrant workers from the scope of the ABS 

LFS, the National Farmers' Federation submission noted: 

This omits a substantial component of the agricultural workforce. Indeed, studies 

indicate that up to 80% of workers on vegetable, fruit and nut farms are visa holders, 

with a significant number also found on grain, dairy and cotton farms. 

Overseas workers make an important contribution to the AgriFood workforce – particularly the 

seasonal workforce. Because they are not targeted in some data collections, it is difficult to 

determine how many seasonal workers from overseas are employed in the sector and what the 

main source of that overseas labour is. 

Further compounding the lack of data on overseas workers is the number of 'undocumented' 

workers employed in the AgriFood sector. Estimates of the number of migrants without the 

necessary work rights ranges from 60,000 to 100,000 workers nationwide (Howe & Singh 2020) 

(see Section 7.1.9). 

8.4 Incomplete data have implications for public policy 
and access to services 

Workforce data are used by the Australian and state and territory governments, industry bodies, 

research organisations and the farming community to support policy and planning for the 

AgriFood sector in Australia. Incomplete data have adverse implications for the sector. 

The data insufficiencies identified affect the ability of the AgriFood sector to adequately predict 

and meet workforce demand, and demand for specific skill sets. It also means there can be 

challenges in providing sufficient services to support the AgriFood workforce, due to the 

invisibility of some parts of the workforce in published statistics. 

The real size of the AgriFood workforce is unclear and almost certainly larger than currently 

available figures suggest. In addition, there are uncertainties around the nature of the workforce 

– age, gender, working hours, inflows and outflows. These uncertainties have implications for 

1541

1541



investment decisions by all levels of government – including education and infrastructure 

investments in rural and regional Australia. 

8.5 Other sectors and countries are more advanced in 
prioritising workforce data 

The Committee was impressed with evidence provided to it on Australia's strong health 

workforce planning capability (Box 41). This capability was developed to improve coordination 

between governments, the higher education and training sector and various employers to help 

secure a sustainable health workforce. 

The coordinated approach arose due to concerns about: 

• significant workforce shortages, particularly of nurses 

• poor distribution of the medical workforce resulting in less accessible services for 

Australians living in rural, remote and outer metropolitan regions 

• bottlenecks, inefficiencies and insufficient capacity in the training system 

• continued reliance on poorly coordinated skilled migration to meet essential workforce 

requirements. 

Box 41 Workforce Data Analysis Section 

The Workforce Data Analysis Section (WDAS) in the Department of Health is responsible for 5 streams of 

work: data management, analytics and reporting, workforce planning and modelling, data governance, 

and maintaining the integrated data tool Health Demand and Supply Utilisation Patterns Planning 

(HeaDS UPP). 

The WDAS prepares and publishes a series of high-level health workforce planning reports, and manages 

the relationship between key stakeholders and data custodians. The workforce planning and modelling 

stream is responsible for undertaking and publishing Australia's Future Health Workforce demand and 

supply studies. This work includes developing and updating workforce demand and supply 

methodologies; designing and constructing data models, including models of training pipelines, demand 

and scenarios; and acquiring all the relevant datasets. 

WDAS's workforce planning capabilities are significantly enhanced through its custodianship of the 

National Health Workforce Data Set (NHWDS). There are 16 nationally regulated health professions under 

the National Registration and Accreditation Scheme (NRAS). Everyone in these professions must be 

registered with the relevant national board and meet the board's registration standards in order to 

practise in Australia. The Australian Health Practitioner Regulation Agency, in conjunction with the 

national boards, is responsible for the national registration process for the 16 health professions under 

the NRAS. The data from this annual registration process, together with data from a workforce survey that 

is voluntarily completed at the time of registration renewal, forms the NHWDS. 

HeaDS UPP brings together primary care workforce data from several datasets such as the Medicare 

Benefits Schedule, Australian General Practice Training Program, Royal Flying Doctor Service Program, 

National Health Workforce Data Set, and National Health Services Directory. This makes it easier to 

measure and analyse the health service needs of a community and the workforce required to meet those 

needs, and identify the gaps in the current health workforce. 

Source: Consultation with Department of Health 
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The Committee was also impressed with the Canadian and New Zealand governments' 

approaches to agricultural workforce data collection and analysis (Box 42). These models are 

centred on a tripartite approach (industry, government and educators) to effectively examine 

workforce issues and build meaningful solutions to ensure their AgriFood sectors have skilled 

workforces. 

Box 42 International approaches 

The Canadian Agricultural Human Resource Council (CAHRC) 

CAHRC is a national non-profit organisation. This model has been in place for over 10 years, and has 

transitioned away from government funding to industry and project funding. CAHRC works with over 20 

government departments across federal, provincial and territorial levels, and with 51 contributing 

partners and 100 supporting partners, to meet the needs of over 170 industry associations and 

organisations that are members. Through its 5 work programs (see Section 4.2.5), CAHRC provides 

Canada's agricultural sector national, provincial and commodity-specific reports, fact sheets and data 

dashboards via its website – including data-driven projections into 2029. 

The New Zealand Primary Industry Capability Alliance (PICA) 

PICA is a not-for-profit incorporated society established in 2014 to provide a collaborative and 

coordinated approach to building capability in New Zealand's food and fibre sectors. These sectors face a 

critical need to attract, train and retain a talented, diverse and qualified workforce. Members include 

industry organisations, education providers and government agencies who work together to leverage 

their pooled resources, knowledge and influence in order to target, attract and grow a talented workforce, 

quickly and effectively. 

Sharing knowledge and research is an important part of PICA's role. It holds annual research forums and 

has established a new Research and Monitoring Working Group to provide ongoing input into the design, 

implementation and execution of the research program. The group includes representatives with 

experience and knowledge to support capability-building initiatives, and assists PICA with collating, 

undertaking, interpreting and sharing research, data and insights that support PICA and its members' 

activities. 

PICA's online research resource, launched in November 2018, contains over 90 papers and is a valuable 

source of studies, research papers, reports and data. The resource includes research commissioned by and 

on behalf of PICA members, as well as research from other sectors and countries. The resource is 

searchable by keywords, country, and type of research. 

Source: CAHRC 2020; PICA 2020 

8.6 A strategic approach to workforce data collection and 
analysis is essential 

The weight of evidence provided to the Committee is that currently AgriFood workforce data 

deficiencies are the root cause of slow responses of government, industry and education 

providers to the sector's workforce needs and of uncertainty in developing strategic responses 

to address workforce challenges. This situation requires the AgriFood sector to have a strategic, 

systematic and unified approach to workforce data collection and analysis. Indeed, the entire 

Strategy hinges on this capacity. 

Building a systematic approach to workforce data collection will enable the Australian, state and 

territory governments, industry bodies, research organisations and the farming community to 
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analyse and understand their current workforces, trends at the national, state and territory, 

industry and local levels, such as towards more highly skilled jobs, and also at an individual 

employee level, such as the effect of education or retention programs. It will create signals and 

guide prioritisation efforts and investment to attract, retain and upskill the AgriFood workforce. 

There is also a need to disseminate the analysis of these datasets more regularly to support 

policy and planning by the Australian Government, and state and territory governments, 

industry bodies, research organisations and the farming community. 

The National Farmers' Federation in its submission recommended: 

An annual 'market update', published yearly, which reviews the ag labour market, 

identifies skills shortages, maps skills to roles (by commodity and region), and 

forecasts five years into the future. 

The Queensland Farmers' Federation submission noted: 

Improve Agricultural workforce data and research to inform regional industry-wide 

workforce planning and development activities to ensure the industry has a reliable 

workforce now and in the future. 

Successful data collection requires: 

• ongoing active collaboration between those using AgriFood workforce data and those 

collecting it – currently, limited opportunities for communication between these 

organisations (with the exception of ABARES) contributes to data gaps identified in this 

chapter. This is because workforce issues facing the AgriFood sector are often fast-changing, 

while the ability to alter what data are collected tends to occur much more slowly 

• better coordinated collection of data using consistent methods, enabling data to be linked to 

provide a more comprehensive picture of the AgriFood workforce and labour needs 

• better linkage of data across the supply chain. Currently, most data collection for the 

AgriFood sector focuses on activities happening on the farm (or in the fishery or in the 

forest/plantations) 

• increased investment and resourcing of data collection to ensure it is sufficiently (i) timely 

and (ii) comprehensive in terms of covering all parts of the workforce, including temporary 

workers 

• a strategic approach to managing respondent burden and avoiding duplication. Increased 

data collection via surveys and other methods that require farmers, fishers, foresters, 

employees and those involved in the supply chain to provide information places additional 

costs on these individuals and may be seen as increased 'red tape' 

• more efficient use of current investment by groups such as RDCs and farming organisations, 

and better linkage of this investment with methods of organisations such as ABARES that 

are trusted to produce robust, reliable data. 

Attempting to modify existing data collections to achieve the needs of the AgriFood workforce 

alone is unlikely to be successful. For example, expanding classifications to ensure the CPH 

better reflects agricultural occupations and skills will help – but it will not address the lack of 
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inclusion of workers on temporary visas, or the need for more regular data collection. 

Additionally, changing existing data collection processes undertaken by the ABS often takes 

many years, and there is an urgent need for better data and information. 

Recommendation 32 

The Committee recommends that the Australian Government commission an analysis of the 
number of long-term AgriFood jobs in each region of Australia, and the future growth 
expected in these jobs. 

The Committee considers this analysis will support the work of the Agriculture Workforce 

Data Analysis Unit. 

Furthermore, the Committee believes that a specific, dedicated data development group that 

brings together those already collecting data and, where needed, collects additional data as well 

as improving consistency and coordination of current data collections, is needed. This group 

needs to be trusted by those within and outside the AgriFood sector, and adequately resourced, 

and structured to enable collaboration between the wide range of organisations currently 

collecting data. 

A dedicated Agriculture Workforce Data Analysis Unit would provide core capability for 

workforce planning and action in the sector. Such a unit would also provide: 

• a platform for greater understanding of workforce issues among stakeholders and in 

identifying areas for collaboration or joint action to address workforce issues 

• a platform for evaluating initiatives undertaken through this Strategy, such as in education, 

regional initiatives and migration. 

Recommendation 33 

The Committee recommends that the Australian Government establish a dedicated 
Agriculture Workforce Data Analysis Unit in the Department of Agriculture, Water and the 
Environment to: 

• develop a data architecture for government and the AgriFood sector 

• acquire, build and make available high-quality datasets 

• design and construct data models 

• develop and update workforce demand and supply methodologies 

• undertake data analytics 

• utilise agile approaches to regularly publish market updates as well as short (seasonal), 

medium-term and long-term forecasts by commodity and region 

• manage relationships between key stakeholders and data custodians 

• operate as a clearing house for stakeholders. 

The Committee recommends that the unit be supported by quadripartite advisory groups 

(representing government, industry, community and unions) to provide advice on the 

acquisition and analysis of data to ensure value for users. 
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8.7 Maintaining an AgriFood workforce research agenda 
The investment currently being made by the 15 rural RDCs into understanding workforce supply 

and demand is significant. However, a lack of consistency in the methods and types of data 

collected across RDCs and farming representative bodies, and in the coordination of that data, 

means this information is not as useful as it could be. Particularly where there are farms 

producing a range of products that cross RDCs, farmers may receive multiple surveys from 

different organisations, and the full potential value of the data in providing a view of the 

workforce across different agricultural subsectors and regions is not currently being realised. 

Beyond data on workforce demand and supply, research to support the AgriFood sector to 

understand the future of work, the skills needed and the implications of trends is an area of 

cross-RDC interest. Also, of interest is an understanding of employer attitudes, experiences and 

needs with regards to attraction, transition, retention and training of employees. Access to this 

data can enable RDCs and industry representative bodies to engage with education providers in 

a meaningful way about their training offerings in order to ensure the skills needs of the sector 

can be met. 

However, the level of investment being made by the RDCs is not consistent. A number of RDCs 

recognise 'people' – their workforce – as a critical investment lever to improve the profitability, 

productivity and competitiveness of their industry. For example, Forest and Wood Products 

Australia invested in a series of reports examining employment, skills needs and other aspects of 

the forestry industry in Australia. The Cotton RDC, Dairy Australia (Box 43) and others conduct 

surveys of farmers that include collection of data on labour use and demand on farms. 

Box 43 The Power of People on Australian Dairy Farms 2014 and 2017 

Dairy Australia commissioned research among dairy farmers to: 

• develop a profile of people on farm, as well as a profile of the farm owner 

• better understand farmer attitudes, experiences, perceptions, behaviours and needs with regard to 

attraction, transition and retention of employees; developing skills and capabilities; and on-farm 

safety. 

The research involved a 20-minute computer-assisted telephone interview with 401 dairy farmers in 

2014 – providing a baseline for the sector. The research was repeated again in 2017 with 417 dairy 

farmers. 

The research has enabled the dairy industry to develop a profile of the dairy workforce, by region, 

including the size and composition of the workforce – both domestic and overseas. 

These data have guided Dairy Australia's investment in the 'Capable People' strategic priority and enabled 

Dairy Australia to evaluate investment outcomes. 

Source: Dairy Australia 2019 

In addition to the dedicated Agriculture Workforce Data Analysis Unit, there is considerable 

scope to increase the value of current investment by RDCs and industry representative bodies 

through establishing mechanisms for coordinated and consistent data collection that better use 

existing investment to produce data that are timely, consistent and able to provide broader 

insight into the agricultural workforce. Importantly, these data should be shared with AgriFood 

stakeholders – including the Agriculture Workforce Data Analysis Unit. 
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On 1 September 2020 the Australian Government announced its National Agricultural 

Innovation Agenda, which will provide national leadership and drive improvements across the 

agricultural innovation system. A key part of this reform agenda is the establishment of 

ambitious new mission-oriented investment priorities to address significant cross-sectoral 

challenges facing the Australian AgriFood sector. Targeted long-term missions for Australia's 

agricultural innovation system will help align and coordinate efforts to address shared national 

challenges and help Australia take advantage of strategic opportunities. 

Recommendation 34 

The Committee recommends that the Australian Government, as part of the National 

Agricultural Innovation Agenda, support coordination of research, development and extension 

(RD&E) efforts to understand the changing nature of the AgriFood work, careers, recruitment, 

retention and training needs, and implications of technology development on AgriFood 

workforce demand and supply. 

8.8 Methods used to classify AgriFood workers are 
inadequate 

Most data collected on the AgriFood workforce classify workers into occupation and industry 

categories using agreed definitions of occupations (ANZSCO classification) and industries 

(ANZSIC classification) (ABS 2006a, 2006b). 

The Australian and New Zealand Standard Classification of Occupations (ANZSCO) provides a 

basis for the standardised collection, analysis and dissemination of occupation data for Australia 

and New Zealand. The first edition was released in September 2006, replacing the Australian 

Standard Classification of Occupations. In 2013, changes were made to better reflect 

contemporary requirements in the Australian and New Zealand labour markets at that time. In 

2019 the ABS and StatsNZ undertook a refresh of skill level statements in ANZSCO. This refresh 

focused on updating the skill levels assigned to occupations. Creation or deletion of occupations 

or moving occupations to a different part of the classification was out of scope of the 2019 

refresh. 

Similarly, the Australian and New Zealand Standard Industrial Classification (ANZSIC) provides a 

basis for standardised definition of industries. Industries are classified in a hierarchy tree that 

has: 

• divisions (Agriculture, Forestry and Fishing is one division) 

• subdivisions (the Agriculture, Forestry and Fishing division contains 5 subdivisions: 

Agriculture; Aquaculture; Forestry and Logging; Fishing, Hunting and Trapping; and 

Agriculture, Forestry and Fishing Support Services) 

• groups (the Agriculture subdivision is divided into multiple groups: Nursery and 

Floriculture Production; Mushroom and Vegetable Growing; Fruit and Tree Nut Growing; 

Sheep, Beef Cattle and Grain Farming; Other Crop Growing; Dairy Cattle Farming; Poultry 

Farming; Deer Farming; and Other Livestock Farming) 

• classes (the Other Crop Growing group is divided into Sugar Cane Growing; Cotton Growing; 

and Other Crop Growing not elsewhere classified). 
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Box 44 summarises the challenges identified that limit the usefulness of the ANZSCO and ANZSIC 

classifications when using them to examine the AgriFood workforce. 

Box 44 Limitations of current industry and occupation classification standards for the 
AgriFood workforce 

ANZSCO is designed to classify all paid workers into a range of occupations that are organised into 

progressively larger groups on the basis of their similarities in terms of both skill level and skill 

specialisation. 

ANZSIC is designed to classify all businesses based on their predominant activity. The groupings of 

businesses into industries is undertaken on the basis of similarity of their production functions (a term 

used to describe the transformation of inputs through the application of labour and capital to product 

outputs). 

Classification of 'primary industry' workers in farming, fishing and forestry 

Those working directly on farms are classified into a range of industry types, based on the predominant 

activity of the business running the farm, that separate different types of livestock and crop growing, as 

well as identifying those working in fishing and forestry. While reasonably detailed, this classification still 

has limitations – for example, forestry workers are not identified by whether they work in native forests 

or plantations (which have often separate activities), and only part of the typical diversity of farm 

operations is captured in classifications of farm types. 

Classification of contractors and other providers of goods and services 

The 'agricultural and fishing support services' category identifies those working in cotton ginning 

(although with cotton ginning often stopping before the Census data collection, job numbers will often be 

underestimated) and shearing. Beyond this it does not differentiate between other types of support 

services, despite the rapidly growing number of workers who provide a diverse range of support services 

to agricultural industries. While those providing some services are included in this category (particularly 

sowing, harvesting, fertilising, baling, dipping/drafting, wool classing, and some weed/pest control), 

others are not. In particular, those who provide professional services such as agronomy, veterinary and 

consulting services are classified into generalised industries that do not distinguish whether the services 

provided are for agriculture or other industries. 

Classification of transport workers 

Transport providers – critical to agriculture – are classified into freight transport categories that do not 

differentiate between types of freight. This means it is not possible to identify what proportion of 

transport employment results from demand originating at different points of the AgriFood supply chain. 

Classification of manufacturing workers 

ANZSIC has a fairly comprehensive set of categories for those working in different types of agricultural, 

fishing and forestry manufacturing processes. 

Occupational classifications in ANZSCO in general have not kept pace with changing skill levels required, 

or emerging and new occupations within the AgriFood workforce. 

Source: Prof. Jacki Schirmer, pers. comm., August 2020 

From submissions and other evidence provided to the Committee, it was clear that the current 

structure of ANZSCO: 

• attaches low skill levels to many on-farm occupations, which does not reflect the changing 

skill levels of these jobs owing to technology and innovation adoption, farm consolidation, 
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corporatisation, more sophisticated land and animal management techniques being 

employed, and regulation increases 

• does not appropriately recognise the rise of a middle tier of on-farm occupations with 

decision-making authority and higher skill sets than the labour category indicates 

• does not reflect the granularity in AgriFood occupations and consequently AgriFood 

workforce data (Box 45) 

• complicates industry efforts to address recruitment difficulties through migration avenues. 

Box 45 Examples of limitations of ANZSCO for classifying types of AgriFood workers 

Model Code of Practice for the Welfare of Pigs 

The Model Code of Practice for the Welfare of Pigs,  an enforceable piece of welfare law enacted by each 

state, requires all stockpersons working with pigs to be competent to maintain the health and welfare of 

the animals in their care or be under the direct supervision of a competent stockperson. A Certificate III in 

Agriculture (Pork Production) qualifies a person as being suitably qualified. 

The relevant occupation in ANZSCO, livestock farm worker (841599) with skill level 5, is insufficient to 

cover the range of livestock farm workers in the pork industry, which at a minimum comprises senior 

stockpersons, stockpersons and workers. 

Horticulture Industry Labour Agreement 

The Horticulture Industry Labour Agreement stemmed from consultations with horticulture associations 

and growers. These stakeholders conveyed the difficulty of recruiting skilled and non-skilled labour, 

particularly for those in more regional areas. 

Existing migration visas were not seen as helpful, not only because skill lists consider demand at a 

national level but also because they are reliant on ANZSCO. Of the 31 occupations specified in the 

Horticulture Industry Labour Agreement, 19 do not currently have a specific ANZSCO code. 

Source: Consultation with Australian Pork Limited and AUSVEG 

8.8.1 ANZSCO has adverse implications for access to services 
ANZSCO is used by governments to determine eligibility for some programs. Importantly for the 

AgriFood sector, this includes access to skilled migration visas and vocational education and 

training subsidies for mid-skill-level roles and/or priority skills. 

An updated ANZSCO that better recognises the breadth and depth of AgriFood occupations 

would benefit businesses by enabling the workforce to be better captured in data collections and 

better represented in government programs that utilise ANZSCO to determine eligibility for 

skilled migration visas. Possible changes could include ensuring that occupations with 

significant on-the-job training are recognised as having higher skill sets; better capturing the 

large numbers of people working in agricultural contracting and their wide range of specialised 

skill sets; and better capturing data on the different types of service, supply and transport-

related labour requirements of the AgriFood sector. 

In addition to changes to ANZSCO, a review of ANZSIC is also necessary to better reflect linkages 

across the agricultural supply chain. There is a need to bring data together from different 

ANZSIC divisions that provide direct and indirect services to AgriFood industries. 
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Recommendation 35 

The Committee recommends that the: 

• ANZSCO classifications be reviewed and expanded by the Australian Bureau of Statistics, 

with collaboration across government agencies, to better reflect current AgriFood 

occupations. 

• ANZSIC classifications be reviewed and expanded by the Australian Bureau of Statistics, 

with collaboration across government agencies, to better reflect industry linkages across 

the supply chain. 

The Committee recommends that in the shorter term, development of interim expanded 

standards that can be used by those collecting and classifying agricultural workforce data is 

needed. In the longer term, these should be incorporated into revisions of ANZSCO and 

ANZSIC. 
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9 Working together to implement the 
Strategy 

The Committee heard, and this Strategy has outlined, the considerable work underway (and 

under development) to attract, retain and develop a diverse, skilled AgriFood workforce for the 

21st century. This work spans all levels of government, across portfolios within governments, 

and across the rural research and development corporations (RDCs), other research 

organisations, industry representative bodies and employers. 

The recommendations outlined in the Strategy build on this work, and are designed to: 

• improve the collection, analysis and dissemination of data on the AgriFood workforce 

• attract new employees and create diversity in the AgriFood workforce 

• improve capability in workforce planning and management, safety and wellbeing 

• develop the skills of employers and employees – including in digital literacy 

• encourage adoption of AgriTech 

• attract and ethically treat the seasonal and transient workforce. 

Critical to the successful implementation of the Strategy recommendations is cooperation and 

leadership. The Australian, state and territory governments across multiple departments should 

empower rural RDCs, other research organisations, industry organisations and employers to 

implement approaches that work in their jurisdictions – for their industries, employers and 

employees. 

The Australian Government can, and should, play a key coordination role. The Australian 

Government can support these locally led approaches and encourage efforts to achieve greater 

cooperation among jurisdictions and AgriFood sectors – so that information and lessons learned 

can be shared and so that the sector builds on or complements existing approaches. 

This chapter outlines recommendations to improve cooperation and leadership. 

9.1 State and territory governments 
As evidenced by the case studies throughout this Strategy, state and territory governments have 

been the drivers of many successful AgriFood workforce attraction, retention and development 

initiatives. For example: 

• the Queensland Government's Rural Jobs and Skills Alliance (RJSA), which ensures there is a 

cross-sectoral, collaborative approach to address the workforce needs of Queensland's 

agribusinesses 

• the New South Wales Government's AgSkilled Program, which provides fee-free part-

qualifications to upskill the cotton, grains, horticulture, viticulture and rice sectors 
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• the Victorian Government's agriculture-related free TAFE courses, which have been 

prioritised because they lead to in-demand jobs in cropping, dairy, horticulture and 

livestock industries 

• the Tasmanian Government's Agricultural Education Framework – Grow, Make, Protect – 

which identifies key links between schools, primary producers, industry and community to 

support student learning in agricultural education 

• the South Australian Government's Flexible Industry Pathways for school students – 

including agriculture, horticulture and animal care – which will provide vocational 

education and training qualifications at Certificate I to III level for students in years 11 and 

12 

• the Western Australian Government's WA College of Agriculture, offering agriculture-

focused education and training programs for young people in years 10, 11 and 12 across 5 

regional campuses 

• the Northern Territory Government's trial arrangements for controlled Seasonal Worker 

Programme recruitments following the effects of the pandemic, including stringent 

conditions to ensure health and safety. 

State and territory governments' education portfolios have constitutional authority over 

education and their agriculture portfolios deliver industry policy and research, development and 

extension (RD&E) programs. Cooperation between agriculture and education portfolios has 

underpinned successful initiatives in many jurisdictions. 

9.2 Australian, state and territory governments 
Cooperation between the state and territory governments and the Australian Government is 

important to facilitate the pursuit of shared interests and cross-jurisdictional policy objectives 

around the AgriFood workforce. This includes exchanging information on the status of the 

AgriFood workforce and current and emerging workforce and education initiatives being 

progressed by governments. 

The Agriculture Senior Officials' Committee (AGSOC) comprises the department heads and CEOs 

of the Australian, state, territory and New Zealand government agencies responsible for primary 

industry policy issues. AGSOC provides for cross-jurisdictional cooperative and coordinated 

approaches to matters of national interest and supports the Agriculture Ministers' Forum 

(AGMIN) in achieving its objectives. AGSOC has a number of subcommittees and task groups that 

report to it for defined work. The AGSOC Labour Working Group was formed in 2018 and is 

chaired by the Department of Agriculture, Water and the Environment (Box 46). 

Box 46 AGSOC Labour Working Group 

The AGSOC Labour Working Group aims to provide a point of coordination for agriculture departments on 

labour issues including attracting people to jobs in agriculture, agricultural vocational education and 

training and initiatives to reduce exploitation of seasonal workers. 

The roles and responsibilities of the working group are to: 

• provide a mechanism for cross-jurisdictional consultation on agricultural and workforce matters 

• support cross-jurisdictional coordination on pandemic-related agricultural workforce matters 
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• support the development of, and inform the response to, the National Agricultural Workforce Strategy 

• report to AGSOC on the impact on jurisdictions of recommendations in the Migrant Workers' 

Taskforce report 

• provide advice on agricultural labour supply and demand issues in states and territories 

• consider and advise on skill requirements for the agricultural workforce in the short, medium and 

long terms. 

A key strength of the working group is that it leverages government–industry networks efficiently, as state 

and territory members of the group receive intelligence and advice directly from their industry 

stakeholders. 

Importantly, the working group has been instrumental in collating and providing 'on-the-ground' 

information and intelligence to support AGSOC and AGMIN in the development and implementation of 

measures to support the agricultural workforce during the current pandemic. 

The Committee is pleased that the AGSOC Labour Working Group's terms of reference have 

already been updated to include support for the development of, and response to, this Strategy. 

Members of the working group were instrumental in supporting the Committee during public 

consultation on the discussion paper. The Committee considers that the working group will 

again be instrumental in driving collaborative implementation of the Strategy and providing on-

the-ground information and intelligence in the development and implementation to responses to 

AgriFood labour supply and demand issues as they arise. 

In Recommendation 1, the Committee recommended that AGMIN, at their next meeting, endorse 

the main message of this Strategy, namely that Australian AgriFood is a complex and 

sophisticated system that will thrive in the 21st century only if all its component parts give top 

priority to continuous capability development of their entire workforce, including owners, 

managers and workers. This Strategy should inform strategic discussions on the AgriFood 

workforce between Australian, state and territory ministers at AGMIN and Australian, state and 

territory senior officials at AGSOC. 

Recommendation 36 

The Committee recommends that the Agriculture Ministers' Forum (AGMIN) and Agriculture 

Senior Officials' Committee (AGSOC) commit to ongoing strategic discussions on the AgriFood 

workforce at their 6-monthly meetings. 

9.3 The Australian Government 
The Australian Government is responsible for a suite of policies and programs that contribute to 

the development of the AgriFood workforce. Relevant agencies and areas of responsibilities 

include: 

• Department of Education, Skills and Employment – responsible for education and 

employment policy and program settings, including the Seasonal Worker Programme and 

Harvest Trail Services. Note that the National Indigenous Australians Agency is responsible 

for administering the Community Development Program (remote employment program) 

• Attorney-General's Department – responsible for workplace health and safety, workplace 

relations policy development, advocacy and implementation 
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• Department of Foreign Affairs and Trade – manages the Pacific Labour Scheme 

• Department of Home Affairs – responsible for visa policy and program settings and 

arrangements for the settlement of migrants 

• Department of Social Services – responsible for social security payments, such as JobSeeker 

• Department of Agriculture, Water and the Environment – responsible for agricultural policy 

and liaison and coordination across government on agricultural workforce issues 

• Rural RDCs – the 15 rural RDCs (also in the agriculture portfolio) have a role in 

commissioning RD&E on a broad spectrum of issues affecting agricultural industries, 

including workforce. 

There is presently no formal mechanism for Australian Government agencies to engage on 

AgriFood workforce issues generally – issues that cut across education, skills, employment, 

workplace health and safety, workplace relations and visa policy and program settings. The 

Committee heard there was a need to improve the efficiency and effectiveness of policy and 

program responses and their strategic connection with AgriFood workforce needs. 

The Committee considers that collaborative implementation of the Strategy, as well as the 

development and implementation of responses to AgriFood labour supply and demand issues as 

they arise, will be best supported at the Commonwealth level through the establishment of an 

AgriFood workforce interdepartmental committee (IDC). 

Recommendation 37 

The Committee recommends that the Australian Government establish an AgriFood 
Workforce Interdepartmental Committee (IDC) chaired by the Department of Agriculture, 

Water and the Environment to drive collaborative implementation of the Strategy 
recommendations and develop and implement responses to AgriFood labour supply and 

demand issues as they arise. 

The Committee recommends that the AgriFood Workforce IDC be heavily informed by the 
work of the Agricultural Workforce Data Unit within the Department of Agriculture, Water 

and the Environment. 

Comprehensive coherent, accurate and timely AgriFood workforce data is a foundational 

requirement for more effective strategic collaboration among Australian Government agencies – 

as well as among Australian, state and territory governments. 

The Committee suggests that the AgriFood Workforce IDC consider how best to achieve 

meaningful cooperation with industry bodies, rural RDCs, other research organisations and 

unions on implementation of the Strategy recommendations and labour supply and demand 

issues more generally, as needed. For example, the Committee recommended that the 

Agriculture Workforce Data Analysis Unit (Recommendation 33) be supported by an advisory 

group/s to provide advice on the acquisition and analysis of data to ensure value for users. The 

Seasonal Worker Programme Advisory Group could provide advice on approaches to bring the 

Seasonal Worker Programme and the Pacific Labour Scheme closer together and reduce 

administrative burden (Recommendation 20). The IDC may also consider utilising this 

Committee, whose terms of reference include the provision of advice to government. 
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9.4 Australian Government-funded bodies 
Australian Government support for research and development in the AgriFood sector is 

managed by a suite of statutory and not-for-profit industry bodies, including: 

• the 15 rural RDCs 

• the Food and Agribusiness Growth Centre, Food Innovation Australia Ltd 

• the Modern Manufacturing Strategy and the Advanced Manufacturing Growth Centre 

• cooperative research centres (including the CRC for Developing Northern Australia, CRC for 

High Performance Soils, CRC for Honey Bee Products, Fight Food Waste CRC, Food Agility 

CRC, Future Food Systems CRC and iMOVE). 

Greater strategic cooperation is required across these bodies to provide the strong institutional 

leadership necessary to drive change, underpinned by the critical mass of investment necessary 

to make it happen. This will maximise the public benefit from the taxpayer funds these 

institutions receive. These institutions require a renewed focus on developing expertise in all 

facets of the AgriFood workforce – including human resource management, business 

management and extension skills. 

The Committee is strongly supportive of recent actions and proposals to increase collaboration 

among these institutions. These include: 

• the creation of Agricultural Innovation Australia (AIA), formed by the 15 rural RDCs coming 

together to drive cross-industry research, to leverage private sector investment and to 

target transformational innovation. AIA will be managed by an independent, skills-based 

board, and invest in strategies that address shared challenges and opportunities to deliver 

transformative outcomes for the AgriFood sector 

• the formation of a Coalition of AgriFood CRCs. 

Recommendation 34 – that coordinated RD&E relating to the AgriFood workforce be supported 

through the National Agricultural Innovation Agenda – will also increase collaboration among 

research and development organisations. 

9.5 Leadership by the Department of Agriculture, Water 
and the Environment 

The Department of Agriculture, Water and the Environment has a deep understanding of the 

AgriFood sector and the workforce issues it faces – and productive working relationships with 

AgriFood stakeholders. While the department does not have policy responsibility for education, 

skills, employment, workplace health and safety, workplace relations and visa policy and 

program settings, it can bring valuable information and insights to strategic discussions. 

The Department of Agriculture, Water and the Environment: 

• draws on the ABARES annual farm surveys and standalone studies to provide insight into 

labour force dynamics in the AgriFood sector 

• engages formally and informally with, and draws on surveys and reports commissioned or 

produced by, industry representative bodies and the rural RDCs 
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• engages with colleagues in the state and territory agriculture departments to exchange 

information on agricultural labour supply and demand issues in jurisdictions, including 

through the AGSOC Labour Working Group 

• engages with colleagues across Australian Government departments on policies and 

programs to support the agricultural workforce, including through participation in the 

Migrant Workers Interagency Group, Pacific Labour Mobility IDC, Regional Pilot Advisory 

Committee, Seasonal Worker Programme Advisory Committee and Working Holiday Maker 

Cross Agency Committee. 

The Committee considers that the Department of Agriculture, Water and the Environment can 

and should play a stronger leadership role to ensure cooperation across government by the 

agencies implementing initiatives, in order to remove duplication and implement targeted 

responses that will help the AgriFood workforce. The establishment of an Agricultural 

Workforce Data Analysis Unit (Recommendation 33) within the department will provide it with 

the data needed to inform policies, programs and investment decisions – at the national, state 

and territory and local levels. 
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Appendix A: National Agricultural 
Labour Advisory Committee Terms of 
Reference 

Purpose 
The purpose of the National Agricultural Labour Advisory Committee (the Committee) is to help 

progress the National Agricultural Workforce Strategy (the Strategy) and to advise the 

government on farm labour and agricultural sector workforce challenges. The Strategy provides 

the opportunity to comprehensively assess the workforce needs of the agriculture industry. 

Scope 
The Committee will: 

• prepare the Strategy, including considering and examining: 

− the current and expected future agriculture industry workforce and skill needs. 

− the current and expected demand and supply of labour for the agricultural supply chain 

to meet future agriculture industry workforce and skill needs. 

− the effectiveness of current education and training arrangements, including programs 

designed to promote agricultural careers to students, at meeting the agriculture 

industry's workforce and skills needs. 

− best practice examples and case studies of agricultural workforce development and 

potential innovative approaches aiming to deliver better outcomes. 

− the outcomes from any other relevant reviews, consultation to date and inputs made by 

industry groups. 

• as requested by government, provide specialist advice on farm labour and agricultural 

sector workforce challenges. 

Note: 'agriculture industry' includes the agriculture, fisheries and forestry industries and their 

closely allied service and supply chain industry sectors. 

 

Background 
The Australian agriculture industry is changing, including through: 

• the adoption of technologically advanced equipment and techniques 

• the emergence of internationally competitive industry and business structures 

• production changing to favour regions or products that are competitively advantaged 

• a trend towards supplying premium food and fibre products. 

At the same time as these changes are occurring, research suggests there is a lack of 

understanding about career prospects in the industry. There are also concerns about the ability 
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of current education and training initiatives to upskill the industry workforce in response to the 

changes listed. 

The situation is dynamic. Responsibility for developing the agricultural workforce is shared 

between a suite of Commonwealth and state and territory government agencies, industry 

representative and private sector stakeholders. Workforce development initiatives undertaken 

by these groups confront opposing forces from environmental, economic and social factors, such 

as drought or poor commodity prices. 

The Strategy will recommend potential actions to address the agriculture industry's future 

workforce needs. These actions will target school education, vocational education and training 

and higher education to attract, retain and upskill the domestic workforce and identify where 

access to a migrant workforce will be necessary to meet the industry's workforce needs. 

Membership 
The Committee will be chaired by an independent chair and up to 12 other members with 

relevant skills and experience in agriculture, fisheries or forestry industries, related agricultural 

supply chain industries, education and training and/or the future of work. 

Other external experts and participants may be invited by the chair to discuss particular agenda 

items. 

Consultation 
National consultation will be undertaken to inform the development of the Strategy. The 

Committee will decide on the details of the consultation required to develop the Strategy. 

Operation 
Unless otherwise arranged, the Committee will meet at least 3 times to support the development 

of the Strategy, which is expected to take 9 months to complete. There will be flexibility in 

whether meetings are conducted in person or by other means such as teleconferencing. 

The Committee will develop a work-plan to address the Terms of Reference. This could include 

commissioning expert advice or other assistance, if required. 

Reporting 
The Committee will report the outcomes and advice from the meetings to the Minister for 

Agriculture, Drought and Emergency Management. Once completed, the Strategy will be 

submitted to the Minister for Agriculture, Drought and Emergency Management and then 

published. 

Secretariat 
The Department of Agriculture, Water and the Environment will provide secretariat and 

administrative support for the Committee. 

Funding 
The activities of the Committee and the secretariat will be funded by the Department of 

Agriculture, Water and the Environment. 
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Term 
The Committee is expected to operate for up to 2 years. 
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Appendix B: Committee membership 
and acknowledgements 

Committee membership 
Chair – Mr John Azarias 
Areas of expertise: Public policy 

 

John Azarias is a former senior partner for one of the Big Four consulting 
firms. 

He has been commissioned to provide advice on foreign affairs (his 
Report into Australia–EU Relations, 2002); Defence (Defence 
Management Review (2006) – panel member); and immigration 
(Temporary Skilled Migration (457) Program (2014) – chair of panel). 
He was also commissioned by the states and territories to provide 
advice on state–federal relations (his 2018 report providing a blueprint 
for the Board of State and Territory Treasurers). 

He is the co-founder of the Lysicrates Foundation, which supports new 
Australian playwriting.  

Deputy Chair – Professor Ruth Nettle – Leader, Rural Innovation Research 
Group, University of Melbourne 
Areas of expertise: Research, rural innovation and workforce development 

 

Professor Ruth Nettle leads the Rural Innovation Research Group in the 
Faculty of Veterinary and Agricultural Science at the University of 
Melbourne. 

Ruth has worked in a range of roles within the agricultural sector, 
including agricultural extension. She completed a PhD in 2001 on the 
changing social organisation of farming systems to an employed 
workforce, and her research focus is on resilience and application of 
technologies in farming systems, human resources management, rural 
workforce development and agricultural extension policy and design. 

Her research into farm employment relations, the attraction and 
retention of employees, the design of farm systems to suit people and 
industry workforce planning and action has been used in capacity-
building efforts by agricultural industries in Australia, New Zealand and 
Ireland. 

Ruth is a member of the International Association of Work in 
Agriculture, of which a key focus is the future of work in agriculture 
globally. 
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Deputy Chair – Mr John Williams 
Areas of expertise: Rural sector, business ownership/management and government relations 

 

Former Senator John Williams was elected to the Senate for New South 
Wales in 2007 and re-elected in 2013 and 2016. Over a decade in the 
Senate, he chaired various Senate committees, including the 
Environment and Communications Legislative Committee and the 
Regulations and Ordinances Committee. He was also appointed as the 
Nationals Whip for 8 years. 

Before entering Federal Parliament, John had a diverse range of 
occupations in the rural sector, including as a business owner, truck 
driver, shearer and farmer. 

Mr Will Barton – Chief Executive Officer, Gundagai Meat Processors 
Areas of expertise: Agribusiness and food supply chain 

 

Will Barton is the CEO of Gundagai Meat Processors – a third-generation 
family business and one of Australia's most innovative, progressive and 
trusted lamb processors. 

Will has a wide range of agribusiness experience across a variety of food 
and fibre sectors throughout the Asia-Pacific. His career began by 
studying for an Associate Degree in Food Science and working in the 
family business. 

He then pursed a career in property valuations specialising in 
agribusiness assets. In 2009 he completed a Bachelor of Applied Science 
(Valuation) with Honours First Class at RMIT University. In 2012, Will 
and 3 of his colleagues established an agribusiness group within CBRE 
(the world's largest commercial real estate services firm). 

In early 2014, Will returned to Gundagai Meat Processors, where he is 
focused on delivering the company's vision for a sustainable and 
thriving food supply chain. 

Industry Professor Hermione Parsons – Director, Centre for Supply Chain and 
Logistics, Deakin University 
Areas of expertise: Research, international and national supply chains 

 

Dr Hermione Parsons is an industry professor and founding director of 
Deakin University's Centre for Supply Chain and Logistics. 

Hermione has extensive executive management experience in public and 
private sector organisations with responsibility for port landside 
logistics, multimodal transport infrastructure, competition, regulation, 
supply chain re-engineering in the fresh produce industry, and industry–
government relations. Her areas of research expertise include end-to-
end supply chain strategy, managing supply chain complexity, and 
problem-solving port freight logistics in metropolitan, regional and 
international markets (Australia and South-East Asia). 

Hermione is Chairperson of the Wayfinder: Supply Chain Careers for 
Women Initiative; non-executive director of Food Innovation Australia 
Ltd; member of the VicTrack Board's Freight Advisory Committee; 
Chairperson of the Supply Chain Advisory Network; and member of the 
National Freight Data Hub Steering Committee. Recently Hermione was 
a member of the Australian Government National Food Waste Strategy 
Steering Committee and the Australian National Food Traceability 
Program, and she is often called on to join a broad range of national and 
state government freight logistics and supply chain related committees 
and councils. 
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Hermione holds a PhD in Supply Chain from Monash University, a 
Master of Urban Planning from the University of Melbourne; a Bachelor 
of Arts (Hons) in Systems Geography from Monash University and a 
Graduate Diploma of Education from the University of Melbourne, and is 
a Graduate of the Australian Institute of Company Directors. 

Hermione was recognised as one of the 100 Most Influential Women in 
Supply Chain in the Global Women Supply Chain Leaders Awards 2020 
by B2G. 

Mr Geoff Richards – Managing Director, Richgro 
Areas of expertise: Vocational education and training, agriculture 

 

Geoff Richards has an established background in vocational education 
and training in the agricultural sector. He is the former Chair of AgriFood 
Skills Australia (the former Vocational Education and Training Skills 
Council for the agriculture industry), the Food, Fibre and Timber 
Industries Training Council (WA) and the Nursery and Garden Industry 
Training Committee. 

Geoff is the Managing Director of Richgro, a family-operated garden 
products supply company servicing the garden industry since 1916, with 
a focus on environmental sustainability. 

Ms Julie Aldous – Industry Education Liaison, NELLEN and NE Tracks LLEN, 
Victoria 
Areas of expertise: Secondary education, vocational education and training, agriculture, rural 
sector 

 

Julie Aldous has over 40 years' experience in education and a lifetime in 
agriculture and small rural communities. Julie implemented an award-
winning school–industry course, creating important partnerships 
between Certificate II students and mentors in local industries. 

She is employed by Victoria's North East Local Learning and 
Employment Network to implement the workforce development project 
model in Agribusiness/Horticulture and Health Care / Social Assistance 
in schools across the region. This provides exciting, applied learning 
industry environments while scaffolding career pathways for students. 

Julie's work has been widely recognised and she was the recipient of the 
Victorian Rural Women's Award in 2014. 
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Dr Angeline Achariya – Executive Director, Innovation and Growth, Simplot 
Australia 
Areas of expertise: industry, food and agribusiness, commercialising innovation, Asia and 
international business 

 

Dr Angeline Achariya has more than 20 years of commercialising 
international innovation and leadership experience. She has held 
executive leadership positions at MasterFoods Japan, Mondelez 
International, Yum! Brands and Fonterra. She has led teams across 
innovation, strategy development, market expansion, R&D, quality, 
regulatory, and packaging functions. Her leadership has led to more than 
1,000 innovations being brought to market globally. 

Angeline most recently set up a world-first food innovation hub in 
Australia and over its 6-year journey enabled more than 7,000 food and 
beverage organisations to collaborate and co-create, leading to 
significant impact in supporting the Australian food and AgriFood 
sectors to be in a strong position to leverage growth through 
commercialising innovations. 

Angeline has served on a number of government, academic and industry 
advisory boards. She was involved in the launch of the 2016 Victorian 
Food and Fibre Strategy. As a member of the Regional Development 
Australia Melbourne East Committee, she was closely involved in the 
development of the Melbourne East Regional Plan 2020 to increase the 
region's economic output. 

Mr Robert Hinrichsen – Co-owner, Kalfresh 
Areas of expertise: Industry, innovation and soil science 

 

Robert Hinrichsen is a third-generation farmer and the founding 
director of Kalfresh Vegetables since 1992. Robert and his father formed 
Kalfresh as a cooperative of local fruit and vegetable growers, growing, 
packing and marketing produce under a single brand. This uniting of 
smaller family farms afforded the Kalfresh business an economy of scale 
allowing them to invest in technology in the paddock and in the packing 
shed, which enabled improved productivity, better products and 
expansion into domestic and overseas markets. Kalfresh has quickly 
grown to become one of Australia's major supplier of carrots and green 
beans. 

In 2016, Robert was named AUSVEG Grower of the Year, in recognition 
of the innovations made in the paddock to improve environmental 
sustainability and soil health. 

Robert is a member of the Horticulture Innovation Australia Ltd farm 
productivity reference group. 

Mr Clayton Nelson – Senior Executive, Austral Fisheries 
Areas of expertise: Seafood industry 

 

Clayton Nelson has extensive experience in the seafood industry. His 
career has spanned 40 years, from deckhand to skipper, and in 1997 he 
became a partner and Executive Director of ASX-listed Deep Sea 
Fisheries Ltd, and Director of Operations for Tiger Fisheries. During that 
period, he served on a number of Australian Government fisheries 
research and management committees. 

In 2008, Clayton launched Jamaclan Marine Services to provide 
consultancy services to the Australian fishing industry. In 2011, he 
established a small boutique fishing company to fish for Rottnest Island 
scallops out of Fremantle, WA. Clayton was a director of the Western 
Australian Fishing Industry Council from 2011 to 2017 and served as 
chairman in 2017. 

Clayton plays a significant role at Austral Fisheries, establishing its 
newest fishing operation in the Timor Reef Fishery. 
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Associate Professor Jacki Schirmer – Associate Professor, University of 
Canberra 
Areas of expertise: Research, rural and regional communities, human wellbeing, forestry and 
natural resource management 

 Jacki Schirmer is an Associate Professor at the University of Canberra, 
where she leads the Regional Wellbeing Survey, an annual survey 
examining the views of 13,000 rural and regional Australians about the 
liveability and resilience of their community, and their own wellbeing 
and resilience. 

Her personal research interests focus on examining the social impacts of 
changing access to natural resources (water, forests, fisheries and 
agricultural land); community acceptance of natural resource 
management; and supporting resilience, adaptive capacity and wellbeing 
in regional communities. 

Jacki is committed to ensuring that the Australian forestry industry 
provides a benefit to rural communities and workers and reduces any 
adverse social impacts. She was a director of the Forest Stewardship 
Council of Australia from 2013 to 2018. 
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Appendix C: Consultation list 
Businesses 
African Mahogany 

Australia 

AgCommunicators 

Agerris 

Agility Logistics 

Agrology 

ANZ 

Arbre Forest Industries – 

Training and Careers Hub 

Arrowfield Group 

Austral Fisheries 

Australian Paper 

BackTrack Youth Works 

Badalya 

Baiada 

Barton Deakin 

Government Relations 

Best Employment 

Bindaree Food Group 

Blue River Group 

Brand Tasmania 

Buckley Farms 

Burlington Berries 

CBH Group 

Central-Agri Group 

Coles 

Commonwealth Bank 

COMPAC 

Consolidated Pastoral 

Company 

Coonamble Vet Surgery 

Craig Mostyn Group 

Crocodylus Park 

Data Farming 

Deloitte Access Economics 

Di Monty Training 

Solutions 

Elders 

Ernst & Young 

FABAL Operations 

FAPIC 

Farmers2Founders 

Ferguson Australia Group 

Fletcher International 

Exports 

Food and Agribusiness 

Network 

Forico 

FreshAgenda 

FreshLogic 

Geoffrey Thompson 

Orchards 

George the Farmer 

Geraldton Fisherman's Co-

operative 

Glencore Agriculture 

GrainCorp 

Grove Juice 

Gundagai Meat Processors 

Harvest Road Group 

Hewitt Cattle Australia Pty 

Ltd 

HQPlantations 

Humpty Doo Barramundi 

Huon Aquaculture Group 

Limited 

HVP Plantations 

Hyne Timber 

Ioionba Pastoral 

Junior Indigenous Marine 

and Environmental Cadets 

Program 

Kalfresh 

Lenswood Apple Coop 

Machinery Partnerships 

MADEC 

MAF Oceania 

Mansfield Winemakers 

Merced Farming 

Meteora Agronomic 

Consulting 

Minderoo Foundation 

National Australia Bank 

Natural Evolution Foods 
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Norske Skog 

North Queensland 

Trawlers 

Northern Co-operative 

Meat Company 

Nutrien Ag Solutions 

Oceanwatch 

Onefortyone Forestry 

Pinata Farms 

Plantation Management 

Partners 

Quality Innovation 

Training and Employment 

Reliance Forest Fibre 

Richgro 

Rimfire Resources 

RMCG Consulting 

Robert Bosch 

Simplot Australia 

Skills Impact 

Sumich 

Sydney Fresh Seafood 

Group 

TARN Food Consulting 

Tasmanian Agricultural 

Company 

TASSAL 

Tenacious Venture 

Teys 

The Connect Group 

The Infrastructure 

Collaborative 

The Lucas Group Pty Ltd 

The Wickerman Group 

Think Digital 

Thoroughbred Industry 

Careers 

Westpac Agribusiness 

Woolworths 

XPotential 

Australian 
Government 
Attorney-General's 

Department 

Australian Border Force 

Australian Skills Quality 

Authority 

Australian Taxation Office 

CSIRO 

Department of Agriculture, 

Water and the 

Environment 

Department of Defence 

Department of Education, 

Skills and Employment 

Department of Foreign 

Affairs and Trade 

Department of Health 

Department of Home 

Affairs 

Department of Industry, 

Science, Energy and 

Resources 

Department of 

Infrastructure, Transport, 

Regional Development and 

Communications 

Department of Social 

Services 

Fair Work Ombudsman 

National Careers Institute 

Seasonal Worker 

Programme Advisory 

Committee 

CRCs 
CRC for Developing 

Northern Australia 

CRC for Future Food 

Systems 

CRC for High Performance 

Soils 

CRC for Honey Bee 

Products 

Fight Food Waste CRC 

Food Agility CRC 

International 
Dairy New Zealand 

Massey University New 

Zealand 

New Zealand Apples and 

Pears 

New Zealand Ministry of 

Primary Industries 

New Zealand Primary 

Sector Council 

Produce Marketing 

Association Australia-New 

Zealand 
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Canadian Agricultural 

Human Resource Council 

Local governments 
Bundaberg Regional 

Council 

Gwydir Shire Council 

Hay Inc 

Northern Mallee 

Community Partnership 

Mallee Regional 

Innovation Centre 

Mildura Regional 

Development 

Mildura Regional 

Innovation Centre 

North East Local 

Employment and Learning 

Network 

Northern Mallee Local 

Learning and Employment 

Network 

Regional Development 

Australia Northern Inland 

Regional Development 

Australia Riverina 

Regional Development 

Victoria – Advancing 

Country Towns project 

Western City and 

Aerotropolis Authority 

Wimmera Development 

Association 

RDCs 
AgriFutures Australia 

Australian Eggs 

Australian Meat Processor 

Corporation 

Australian Wool 

Innovation 

Cotton Research and 

Development Corporation 

Council of Rural Research 

and Development 

Corporations 

Dairy Australia 

Fisheries Research and 

Development Corporation 

Grains Research and 

Development Corporation 

Hort Innovation 

Rural Health and Safety 

Alliance 

Sugar Research Australia 

Wine Australia 

Representative 
bodies 
AgForce 

Apple and Pear Australia 

Australian Livestock 

Exporters' Council 

Australian Cane Farmers 

Association 

Australian Chicken Meat 

Federation 

Australian Council of 

Prawn Fisheries 

Australian Dairy Farmers 

Australian Dairy Products 

Federation 

Australian Forest 

Contractors Association 

Australian Forest Products 

Association 

Australian Fresh Produce 

Alliance 

Australian Grape and Wine 

Australian Honey Bee 

Industry Council 

Australian Livestock and 

Property Agents 

Association 

Australian Livestock and 

Rural Transport 

Association 

Australian Meat Industry 

Council 

Australian Native Foods 

and Botanicals 

Australian Prawn Farmers 

Association 

Australian Southern 

Bluefin Tuna Industry 

Association 

Australian Sugar Milling 

Council 

Australian Veterinary 

Association 

AUSVEG 

Berries Australia 

Birchip Cropping Group 

Business Council of Co-

operatives and Mutuals 

Bowen Gumlu Growers 

Association 
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Canegrowers 

Career Industry Council of 

Australia 

Cattle Council Australia 

Commercial Egg Producers 

Association of Western 

Australia 

Cotton Australia 

Crocodile Farmers 

Association of the NT 

Crops Consultants 

Australia 

South Australian 

Dairyfarmers Association 

DairyTas 

Dried Fruits Australia 

Egg Farmers of Australia 

Food Innovation Australia 

Ltd 

ForestWorks 

Fruit Growers Tasmania 

Future Farmers Network 

Grain Producers Australia 

GrainGrowers 

Growcom 

Horticulture Coalition of 

SA 

Irrigation Australia 

Kimberly and Pilbara 

Cattlemen's Association 

Livestock Contractors 

Association 

Livestock SA 

Minerals Council of 

Australia 

National Farmers' 

Federation 

National Meat Industry 

Training Advisory Council 

NSW Farmers 

NT Cattleman's 

Association 

NT Farmers Association 

NT Livestock Exporters 

Association 

NT Road Transport 

Association 

Nursery and Garden 

Industry 

Pastoralists and Graziers 

Association of WA 

Primary Employers 

Tasmania 

Primary Industries 

Education Foundation 

Australia 

Primary Producers South 

Australia 

Queensland Farmers' 

Federation 

Queensland Seafood 

Industry Association 

Rice Growers Association 

of Australia 

Shearing Contractors 

Association of Australia 

Sheep Producers Australia 

South Australian Wine 

Industry Association 

Tasmanian Agricultural 

Productivity Group 

Tasmanian Farmers and 

Graziers Association 

Tasmanian Seafood 

Industry Council 

Tasmanian Forests and 

Forests Product Network 

Timber Queensland 

Vegetables WA 

Victorian Farmers 

Federation 

WAFarmers 

WA Fishing Industry 

Council 

WA Shearing Industry 

Association 

Western Rock Lobster 

Council 

Wildcatch Fisheries 

Wine Grape Council of SA 

Wine WA 

Wool Producers Australia 

Research 
Australian Population 

Research Institute 

Dr Joanna Howe 

Dr Neil Barr 

Dr Nicole McDonald 

Professor Margaret Alston 
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Regional Australia 

Institute 

State and territory 
governments 
Agriculture Victoria 

Labour Hire Licensing 

Queensland 

NSW Department of 

Education 

NSW Department of 

Primary Industries 

NT Department of Primary 

Industries and Resources 

Primary Industries and 

Regions SA 

Primary Industry Skills 

Council SA 

Queensland Agriculture 

Workforce Network 

Queensland Department of 

Agriculture and Fisheries 

Regional Skills Training 

South Australia 

Rural Jobs and Skills 

Alliance QLD 

SA Agribusiness Industry 

Skills Council 

SA Department for 

Innovation and Skills 

SA Department for 

Education 

SA Department of the 

Premier and Cabinet 

Tasmanian Department of 

Education 

Tasmanian Department of 

Primary Industries, Parks, 

Water and the 

Environment 

Tasmanian Department of 

State Growth 

Victorian Department of 

Education and Training 

Victorian Department of 

Jobs, Precincts and 

Regions 

Victorian Labour Hire 

Authority 

Victorian Labour Hire 

Commission 

Victorian Skills 

Commission 

WA Department of 

Primary Industries and 

Regional Development 

WA Department of 

Training and Workforce 

Development 

WA Food, Fibre and 

Timber Industries 

Training Council 

Tertiary and 
vocational 
Australian Council of 

Deans of Agriculture 

Australian National 

University 

Charles Darwin University 

Charles Sturt University 

Curtin University 

Deakin University 

Hawkesbury Ag Ed 

Committee (to the Centre 

of Excellence in 

Agricultural Education, 

Richmond Agricultural 

College) 

La Trobe University 

South Regional TAFE 

SuniTAFE 

TAFE NSW 

TasTAFE 

University of Canberra 

University of Melbourne 

University of New England 

University of Queensland 

University of Southern 

Queensland 

University of Tasmania 

University of Technology 

Sydney 

UNSW Sydney 

Western Sydney 

University 

Unions 
Australasian Meat 

Industry Employees Union 

Australian Workers' Union 

Shop, Distributive and 

Allied Employees 

Association 

Transport Workers' Union 

United Workers Union
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Appendix D: Submission list 
Table D1 Submissions to the National Agricultural Labour Advisory Committee 

No. Submission2 

1 Confidential(a) 

2 Confidential(a) 

3 Tous Garden PL 

4 Australian Council of Deans of Agriculture 

5 Craig Mostyn Group 

6 Confidential(a) 

7 Confidential(a) 

8 Austral Fisheries 

9 Confidential(a) 

10 MINTRAC 

11 Australian Academy of Science 

12 Confidential(a) 

13 Australian Fertiliser Services Association Ltd 

14 Tuna Australia 

15 The Australian Population Research Institute 

16 Gwydir Shire 

17 Agri Careers Advice and Consultancy Pty Ltd(a) 

18 Charles Sturt University 

19 Jan Lambert(a) 

20 RDA Central and Western Queensland 

21 Regional Development Victoria 

22 George the Farmer 

23 Bundaberg Regional Council 

24 Egg Farmers Australia 

25 Michael Schofield(a) 

26 Thoroughbred Industry Careers 

27 Crops Consultants Australia 

28 Seafood and Maritime Training(a) 

29 Plantation Management Partners 

30 Wool Producers Australia 

31 Confidential(a) 

2 (a) denotes that the author does not consent to publication 
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No. Submission2 

32 Bundaberg Fruit and Vegetable Growers Cooperative Ltd 

33 Food, Fibre and Timber Industries Training Council 

34 Australian Skills Quality Authority 

35 Think Digital Studios 

36 Development Policy Centre, Australian National University  

37 Confidential(a) 

38 Food and Fibre Gippsland(a) 

39 Australian Meat Industry Council 

40 Wildlife Management International Pty Ltd 

41 Primary Industries Education Foundation Australia 

42 Tasmanian Forests and Forest Products Network 

43 SA Government – Department for Education 

Further Education and Pathways – VET for Schools 

44 NT Farmers 

45 Macquarie Group 

46 BBM Youth Support 

47 Tasmanian Farmers and Graziers Association 

48 Centre for Supply Chain Logistics 

49 NSW Apiarists' Association 

50 Beverley Middleton 

51 Seafood Industry Australia(a) 

52 Dairy Jobs 

53 NSW Department of Primary Industries 

54 Junior Indigenous Marine & Environmental Cadets Program 

55 Australian Honey Bee Industry Council 

56 Farmers2Founders  

57 Australian Grape and Wine 

58 CBH Group 

59 Wine Australia 

60 Institute of Foresters of Australia & Australian Forest Growers 

61 South Australian Wine Industry Association 

62 Julie Aldous 

63 Brand Tasmania 

64 Red Meat Advisory Council 

65 Mallee Regional Innovation Centre  

66 Grain Producers Australia 

67 Cotton Australia 

68 Department for Innovation and Skills – SA Government / SA AgriBusiness 

69 Inspire AG 

70 Rural Economies Centre of Excellence 

University of Southern Queensland 
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No. Submission2 

71 Skills Impact 

72 Dairy Australia and Australian Dairy Farmers  

73 ForestWorks 

74 United Workers Union 

75 CropLife Australia 

76 OneFortyOne 

77 CaneGrowers 

78 Wimmera Development Association 

79 Australian Council of Prawn Fisheries 

80 Australian Chicken Meat Federation  

81 Tocal College, NSW Department Primary Industries  

82 University of Southern Queensland(a) 

83 Uniting Church in Australia, Synod of Victoria and Tasmania 

84 Confidential(a) 

85 Australian Workers' Union(a) 

86 Coalition of AgriFood CRCs 

87 Queensland Farmers' Federation 

88 Australian Fresh Produce Alliance 

89 Tocal College (NSW DPI) and CJ & RJ Hooke (Family Dairy Enterprise) 

90 Citrus Australia 

91 Business Council of Co-operatives and Mutuals 

92 Growcom 

93 Di-Monty Training Solutions 

94 Charles Darwin University 

95 Forest Industries Federation WA 

96 University of Technology Sydney 

97 Confidential(a) 

98 Tasmanian Government 

99 Fruit Growers Tasmania 

100 AUSVEG 

101 Australian Forest Products Association 

102 Australian Prawn Farmers Association 

103 University of Melbourne 

104 University of Adelaide 

105 Australian Meat Processor Corporation 

106 University of Tasmania – Tasmanian Institute of Agriculture and the University College 

107 Grains Research and Development Corporation 

108 GrainGrowers 

109 National Farmers' Federation 

110 ProTen Pty Ltd 

111 Government of NT – Department of Primary Industry and Resources 
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No. Submission2 

112 Government of WA – Department of Primary Industries and Regional Development  

113 Government of SA – PIRSA (Primary Industries and Regions) 

114 AgForce Queensland 

115 NSW Farmers 

116 Australian Pork Limited 

117 Confidential 

1573

1573



Appendix E: AgriFood workforce 
initiatives 
The Committee heard of innovative approaches to deliver better outcomes for the 
AgriFood workforce across the country. Some of these approaches were being expanded, 
and others replicated in other industries or regions. The committee also heard of new 
approaches under development – or being piloted on a smaller scale prior to broader 
rollout. Existing and proposed initiatives are in Table E1 List of initiatives 

 

Table E1 List of initiatives 

Sustainability 

Initiative Description 

Blue Lake Milling – 
Bordertown South Australia 

Commissioning has started on an anaerobic digester plant that takes the processing 
waste (oat husk) from the oat milling plant that produces hulled oats for rolling into 
breakfast/ muesli oats. 

Production of the methane gas from the waste powers the generator that then 
provides the electricity to power the whole oat mill. 

• It is based on the Richgro Anaerobic Digester plant in Jandakot WA that has 
been operating over 5 years and taking 150 tonne per day of food waste – 
producing over 2 MW power and 120 tonne per day of liquid organic fertiliser, 
which powers the whole Richgro plant. 

  

Changing consumer expectations and private sector standards 

Initiative Description 

Austral Fisheries – 
traceability 

This blockchain tool allows Austral to share the story and journey of its products 
through engaging a digital experience in restaurants, seafood stores, online and on 
its products. OpenSC creates an unprecedented opportunity for producers at the 
beginning of the value chain to connect all the way through to end consumers. 
Moreover, the data OpenSC captures puts Austral at the cutting edge of scientific 
fisheries management and supply chain operations. 

Coles – Nurture Fund (CNF) Coles is helping Australian food producers with drought and disaster relief and 
offering support for innovative projects through the $50 million CNF. Launched in 
April 2015, the CNF helps small and medium-sized businesses to develop new 
market-leading products, technologies, systems and processes. The aim of the 
Nurture Fund is to drive product differentiation, extend growing seasons, improve 
productivity and reduce reliance on imports. 

Woolworths – Organic 
Growth Fund 

Woolworths is helping Australian fruit and vegetable producers to either start a 
journey to organic farming or grow existing organic production through the 
$30 million Organic Growth Fund. Launched in October 2018, the fund offers 
interest-free loans (in partnership with Heritage Bank) and grants, on top of 
contracted purchase volumes to support investment in organic farming projects. So 
far the fund has awarded loans and grants to multiple businesses over 3 funding 
rounds. 

1574

1574



Supply chains 

Initiative Description 

CBH – increasing gender 
diversity in technical and 
trades roles 

CBH has found it challenging to attract qualified female tradespeople, particularly 
in regional locations through the wheatbelt. However, taking a long-term view, CBH 
is seeking to attract 4 to 6 female apprentices to train and develop into qualified 
trade roles, with a pilot program to initially run in its Albany, Geraldton, and 
Kwinana port zones. 

Wayfinder: Supply Chain 
Careers for Women 

Wayfinder is an industry partnership program so far involving 16 companies, 
together creating a new pipeline of women from all education backgrounds and 
experiences to enter an industry that currently has an ageing and largely male 
workforce. The focus is on building talent, capability and diversity to strengthen 
Australia's supply chain future. 

Victorian Transport 
Association (VTA) – Driver 
Delivery Program 

The VTA's Driver Delivery Program is a 9-day program that provides training to 
new drivers of heavy vehicles. The program is supported by the Victorian 
Government and is run in conjunction with Armstrong's Driver Education. The 
program is fully subsidised and this allows it to be offered at no cost to participants 
and employers. The program is designed specifically for highly motivated first-time 
drivers / drivers who are new entrants to the transport industry, and no previous 
heavy vehicle driving experience is required. 

Value-adding 

Initiative Description 

DEXA technology – better 
decisions and profits for 
businesses in the red meat 
supply chain 

DEXA (Dual Energy X-Ray Absorptiometry) is an objective measurement tool that 
measures meat, fat and bone in a carcase (carcase composition). This information 
can help the entire red meat value chain make more informed business decisions to 
improve on-farm and processing efficiency and deliver a product that is preferred 
by consumers. 

Eureka blueberries Eureka blueberries are produced by Mountain Blue Farms. They are larger than 
traditional blueberries and result from the breeding of 2 existing varieties. 
Mountain Blue Farms has strong links with World Vision and in 2019, 5 cents from 
every punnet purchased was donated to World Vision to support farmers in Africa 
and Asia to adopt regenerative farming practices. 

FAPIC Global – BITE Food The BITE Food Innovation Lab is a proposed business initiative from FAPIC that 
bridges the gap between science and the market. BITE would be a collaborator 
across universities, research organisations and supplier networks, providing access 
to labs on a commercial basis to leverage their researchers in combination with 
food technologists and IP experts. 

Monash Food Innovation 
Centre (MFIC) 

Established in 2013, MFIC partners with the fast-moving consumer goods industry 
to address future challenges and unearth opportunities through leading design 
innovation, education and research in AgriFood 

Mountain Milk – Alpine 
Dairy Pathways Program 

Mountain Milk is a farmer owned dairy cooperative located in north east Victoria. It 
has developed a strong brand based around its commitment to triple-bottom-line 
social, environmental and regional development outcomes. With a view to creating 
a pathway for the next generation of farmers and generating pride in the industry, 
Mountain Milk developed the Alpine Dairy Pathways Program. This program allows 
secondary school students to meet farmers and other industry professionals and 
gain insight into the careers in the industry. 

Northern Territory 
Government – scoping of a 
Top End food processing 
facility 

As part of driving a northern agridevelopment sector, this is a proposal to build a 
new processing plant for service local beef, fish and horticultural produce in the 
Top End. The proposed facility could include both canning and dehydrated ration 
production. It would boost food security in the region and provide significant 
employment opportunities for new and already established AgriFood workers. The 
first step in the process is gathering the resources and capability to conduct a 
scoping study. 
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AgriTech 

Initiative Description 

CRC AgriFoods Skills Gap 
Year 

Proposal for a national program targeting school leavers that aims to bring critical 
digital skills into the AgriFood sector and inspire the next generation of AgriFood 
workers. The program would link industry with STEM-literate 17 to 19 year olds. It 
would provide a gap year intern with the opportunity to be mentored by industry 
leaders and gain hands on experience with the host business. 

Farmers2Founders (F2F) A program that builds producers' capabilities for entrepreneurship, innovation, and 
adoption of new and existing technologies. The program recognises that producers 
are the centre of these processes and offers pathways specifically designed to meet 
producers' needs in terms of skills training and time availability. Pathways include 
new venture programs for producers working on off-farm ideas or businesses, and 
early-adopter programs for producers who want to engage with AgriTech solutions 
earlier and more strategically but do not want to build their own startup. 

Regional Skills Training – 
internet issues and available 
technology 

A project that would work with pilot group rural businesses across Australia to 
explore internet reliability issues and software solutions and identify the skills 
required to competently use new technology. The project would concentrate on 
comparing the most useful apps and software programs that farmers could use. It 
plans to collate data over 2 years while working with a pilot group of 200 
businesses. 

Rural Jobs and Skills 
Alliance (RJSA) – building 
digital skills of the 
Queensland agriculture 
industry 

A program to improve the digital understanding and capability in the agribusiness 
sector and drive the adoption of business-relevant technology. The program has 
arisen through discussions of a Queensland Agriculture Digital Skills Working 
Group convened in July 2020 to discuss how to increase the digital literacy of the 
sector and to develop a proposal that could be tested. The group comprises diverse 
government individuals, technology providers, industry groups and training 
providers that have an interest in digital agriculture and have been dealing with 
digital skills issues at different levels. 

SuniTAFE and the Mallee 
Regional Innovation Centre 
– SMART Farm 

A purpose-built and grown, training and research facility in Mildura that will utilise 
the latest innovations of digital farming, such as data integration, to transform 
horticulture training. The SMART Farm will demonstrate new discovery 
technologies, provide industry and students with the skills and knowledge for 
current and future digital farming jobs, and enhance the productivity of high-value 
horticulture across the Mallee. 

University of Tasmania 
(UTAS) – Testlab 

A targeted place-based community learning program focused on building the digital 
literacy of agricultural workers and reconnecting them with education and training. 
UTAS gathered that success is far more likely if learning experiences are codesigned 
with local communities and industry. Focusing on place and embedding local 
context, including future employment and skills development opportunities added 
relevance for participants. 

Attraction and retention 

Initiative Description 

Brand Tasmania –
provenance storytelling and 
youth enterprise pilot 

Brand Tasmania would work with producers and creators to craft and tell their 
digital stories to attract and develop the agricultural workforce by instilling a sense 
of pride in the sector. The youth enterprise portion of the pilot would create case 
studies and modules for the Tasmanian context of the Australian Curriculum in 
years 9 to 12. 

Business Council of 
Cooperatives and Mutuals –
Employee Retention 
Program Incentive scheme 

A program that retains trained workers through seasonal peaks and troughs and 
through COVID-19. A labour hire cooperative supporting school leaver agricultural 
career pathways trialled by a cluster of agricultural cooperatives in the Northern 
Rivers region of NSW. 

Business Council of Co-
operatives and Mutuals –
school to work pathway 
project and regional labour 
pool 

Offering opportunities to school leavers to develop new skills across different 
agricultural industries would help retain a pool of local workers who can step into 
roles in various agricultural industries across seasonal demands while delivering 
efficiencies to participating employers. This is an innovative business model that 
has been used in other industries and jurisdictions but is underutilised in the 
Australian agricultural sector. 
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Initiative Description 

Coalition of AgriFood CRCs – 
AgriFood Skills Gap Year 
Program 

The program connects AgriFood businesses that need workers and want to 
innovate, with school leavers looking for meaningful career options in the midst of 
an economic downturn, educating and inspiring a future AgriFood workforce, and 
injecting much needed digital skills into our AgriFood sector. 

Grain Producers Australia Grain Producers Australia has proposed development of a resource pack to support 
careers teachers and school advisers and/or job seekers with accurate and up-to-
date information about the short-term and long-term job opportunities within the 
grains and broader agricultural sectors. 

Grain Producers Australia – 
Have a break year in 
Australia 

Grain Producers Australia has proposed creating incentives for local students and 
currently unemployed Australians to get out and explore Australian agriculture. A 
project could involve creating a map of grain industry activity timing and work 
opportunities across Australia with links to farm safety and machinery training to 
increase skill levels for potential workers. 

Picture You in Agriculture Picture You in Agriculture is a not-for-profit organisation working in partnership 
with like-minded organisations to identify, prepare and support emerging leaders 
(young Australians). The organisation delivers programs to showcase the diversity 
of careers and career pathway opportunities in the agricultural sector. 

Rural Jobs and Skills 
Alliance Queensland –
Agriculture to Schools 
Engagement Program 

The program aims to build school–industry partnerships in Queensland to attract, 
inspire and provide informed career opportunities for young people to join the 
agriculture industries and help meet their future workforce needs. The program 
will provide real industry experiences that align with school curriculum and 
learning priorities; promote the industry and its career options to students, 
educators and careers advisers; help future generations to better understand their 
options for pathways to careers in agriculture; provide experiential learning to 
career seekers to explore their potential to work in agricultural industries; and 
provide individuals and groups with training and experiences to assist them to start 
a career in agriculture. 

Seafood Industry Australia –
SeaWork.com.au 

This website would act as a conduit to all sectors of the seafood industry, with a 
direct connection to training, career paths and opportunities. The platform would 
provide an informative and accessible entry point for new workers into the 
industry. It would incorporate an online jobs portal, careers adviser via 24/7 live 
chat, Seasafe BlueCard, seasonal fishing calendar, further training or accreditation 
connector, powerful database creation, powerful marketing and promotional 
opportunities, and long-term sustainability and revenue sources. The methodology 
and source code can be made available for adoption by all sectors across the 
broader agricultural industry. 

The Colman Education 
Foundation – (OurPlace) 
Connect U initiative 

The initiative would provide a localised approach to resolve ongoing identified 
regional skills and workforce issues in agribusiness and related industries in the 
Robinvale/Euston region. It would develop a customised online career 
development platform that would provide a coordinated framework between 
schools, vocational training providers, higher education, industry and government 
employment agencies. 

Education and training 

Initiative Description 

Agriskills Entry Program A subsidised program aimed at providing a pathway into employment and 
potential transition into either a Certificate II traineeship or Certificate III 
apprenticeship as part of the Tasmanian Government's COVID-19 recovery plan. 

Arbre Forest Industries 
Training and Careers Hub 

Arbre is a not-for-profit organisation established and funded by Tasmanian forest 
industry leaders to promote the forest industry and related jobs. The purpose of 
the hub is to facilitate the promotion of the forest industry training and careers 
with particular focus on harvesting, transport and silviculture; to provide 
information on those careers; to provide a training facility with in-field capability; 
to act as a referral agency to industry-endorsed training providers and to act as a 
conduit for people seeking a career in the forest industry to prospective 
employers. 
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Initiative Description 

Australian Fresh Produce 
Alliance – school to work 
pathway project and regional 
labour pool 

A program that would provide a pathway for school leavers into regional 
agricultural jobs, done in conjunction with participating agricultural cooperatives. 

Australian Fresh Produce 
Alliance – Graduate for Fresh 
Produce Management 

A 2-year trial program that would provide subsidies for up to 200 graduate roles 
in fresh produce businesses. 

Australian Fresh Produce 
Alliance – Horticulture 
Careers for Young 
Australians 

A 2-year trial program with up to 500 roles available that would subsidise trainee 
supervisors in horticulture business, including the completion of a Certificate III or 
IV in Production Horticulture. 

CBH Group – leadership 
pipeline 

A program to attract, retain and develop future leaders into the agriculture 
industry. 

Coalition of AgriFood CRCs – 
innovation intern graduate 
program 

A one-year pilot program that would employ graduate innovation brokers to link 
together the work of the CRC, RDCs and industry partners. 

Dairy industry accredited 
industry short courses 

Short courses that are co-developed and/or co-delivered by registered training 
organisations (RTOs) and Dairy Australia through the regional development 
programs that target industry priority areas. 

Dairy Learn Dairy Learn was introduced by Dairy Australia in 2018, replacing the previous 
National Centre for Dairy Education. Its goal is to maximise the opportunity for all 
dairy learners in Australia to participate in high-quality learning experiences, 
which will allow our people to develop the skills, knowledge and experience they 
need to support personal growth, career success and industry profitability. It 
provides extension/education providers direct access to the materials and 
technical support they require via a dedicated portal. This ensures they have the 
best opportunity to provide high-quality services to the dairy sector. 

Deakin University Centre for 
Supply Chain and Logistics 
(CSCL) 

CSCL is a research centre focusing on freight logistics and value-added supply 
chains. It relocated to Deakin from Victoria University in 2017. Research at CSCL 
takes place through its research laboratories, a model developed at the 
Massachusetts Institute of Technology's (MIT) Centre for Transportation and 
Logistics. The model has been evolved by CSCL to leverage engagement with all 
stakeholders – a triple helix with university, industry and government working 
together to address the difficult issues that no single agency or institution can 
address alone. 

Grain Producers Australia –
joint industry/machinery 
business professional 
equipment training course 

Based on Western Australia's Working Oz model, the proposed pilot program 
would expand the commercial equipment training into a one-year course that 
would provide scope for theory alongside hands-on training in the operation of 
heavy farm machinery and other critical equipment. The pilot would leverage 
collaboration with machinery companies and would investigate a 'franchising' of 
the program across other states. 

NT Farmers – Ag Inspiration A successful pilot program launched in October 2019 that supported 15 high 
school students through a career pathway initiative. 

Queensland micro-
credentialling pilot 

A 3-year micro-credentialling pilot to provide focused training, including the 
design and delivery of unaccredited, industry-led skill sets for new or transitioning 
employees who need to improve specific skills. 

Tasmanian Institute of 
Agriculture (TIA) 

TIA began in 1997 as a joint venture between the University of Tasmania (UTAS) 
and the Tasmanian Government, bringing together the human and physical 
resources of the Tasmanian Government with the scientific research and teaching 
capacity of UTAS. With the recent signing of the new joint venture with UTAS, the 
state government is investing $28 million over 5 years into the TIA for the delivery 
of research, development and extension (RD&E).UTAS also invests in TIA directly 
and leverages research funding through RDC arrangements and other partners. 
UTAS has also developed online, flexible learning options for employers through 
short courses and diplomas such as the industry-supported Masterclass in 
Horticultural Business. More sector-specific courses are planned for rollout in 
2021–22. 
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Initiative Description 

Rural Jobs and Skills Alliance 
(RJSA) 

The RJSA was established in October 2015 to ensure there is a cross-sectoral, 
collaborative approach to addressing the workforce needs of Queensland's 
agribusinesses. This includes advice on attracting, training and retaining 
appropriately skilled agricultural workers – both now and in the future. Through 
the success of RJSA, a degree of capacity in workforce planning that benefits the 
whole agricultural sector has been developed. RJSA is a source of advice for 
Queensland and Australian Government employment and training agencies on 
labour market and training matters. 

Thoroughbred Industry 
Careers – Explorer Cadetship 
program 

A component of the Thoroughbred Industry Careers education and training 
package that provides a pathway to people to enter the industry through a 12-
month horsemanship program that includes a 3-month residential 'boot camp' and 
2 work placements (stud and stable). 

Victorian Local Learning and 
Employment Network 
(LLEN) 

The goal of each LLEN is to support all secondary school students within its 
geographical boundaries by developing partnerships that result in an increase in 
the number and range of school–employer engagement activities in local 
government areas. The objective of these activities is to increase the number of 
young people attaining work or post-secondary qualifications that ensure a 
successful transition into adult life. The LLEN network is composed of 31 
incorporated associations that work collaboratively with their local secondary 
schools, tertiary education and registered training providers, business and 
industry, and community agencies. 

Western Australia Skills 
Ready 

A number of full-time TAFE courses and skill set short courses are being offered 
for free or discounted in identified areas of need including agriculture, as part of a 
WA Government COVID-19 response. 

What's It Really Like' (WIRL) A 'hands on' learning model that introduces Year 9/10 students to agricultural 
careers through the development of industry skills via Certificate II. Students 
enjoy this subject out from behind the desk in a year of mainstream school, 
making early contact with local employers, gaining valuable transferrable, work-
related skills and the experience to make informed senior subject selections and 
vocational choices. Partnerships between local producers, the school and the RTO 
enable WIRL to be virtually cost neutral as it uses existing structures within 
Australia's education system. 

Skills 

Initiative Description 

Australian Forest 
Contractors Association 
(AFCA) and NSW 
Government – ForestFit 

A training program that combines accredited and industry-endorsed training 
designed specifically for NSW forest contractors, which includes modules on safety 
leadership and people practices and leadership. 

Australian Meat Processor 
Corporation – development 
of a research-based 
employee retention 
framework for the meat 
processing industry 

A research program designed to understand the reasons behind the high turnover 
rates in the meat processing industry to provide evidence to support improved 
retention practices across the industry in the future. 

Australian Meat Processor 
Corporation – Making the 
Meat Industry a Safer Place 
for Workers 

An evidence-based project aimed at developing recommendations, activities and 
resources to further reduce the incidence and severity of injury claims in the meat 
industry. 

Diploma of HR (Dairy) As part of the People in Dairy Program, a custom-designed formal training 
qualification – the Diploma of Human Resource Management (Dairy) was 
established. The objective was for participants to gain skills and a qualification in 
identifying and managing people issues within a dairy-specific context and to be 
part of a new advisory network to support their continued learning and 
development. 
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Initiative Description 

Healthy Heads in Trucks & 
Sheds 

Chaired by Paul Graham, Chief Supply Chain Officer at Woolworths, and an 
'industry for industry' partnership of the many major logistics operators and 
customers, this program focuses on worker mental health and physical wellbeing as 
an everyday consideration for protection and operational safety. 

This significant cultural change process involves peak representative industry 
councils (for example, Australian Logistics Council and Australian Trucking 
Association) corporates and companies, end-to-end along the supply chain, 
implementing new human resources and best practice management processes. The 
program involves education and training, development of standards, and wellness 
initiatives to address mental and physical wellbeing in an effort to create mentally 
healthy thriving workplace cultures and communities across the sector nationally. 

Junior Indigenous Marine 
and Environmental Cadets 
Program (JIME) 

A program based in Cairns and the Tiwi islands that mentors young Aboriginal and 
Torres Strait Islander people through school-based traineeships, including work 
placements with local employers in marine and environmental industries. 

NT Farmers Indigenous 
Agriculture Development 
Project 

Will support Land Councils and all levels of government to encourage and assist 
Indigenous landowner groups to enter into the agriculture, forestry and fisheries 
industries. 

Queensland Agricultural 
Workforce Network – 
Workplace Essentials 
Program 

A workshop program that provides information and resources to farm business 
owners and managers to help them improve their workplace relations and 
workplace health and safety procedures and practices. 

Regional Skills Training – 
Women and Leadership 

A participatory research program designed to understand the barriers women 
considered limit them from an increased role in leadership at farm, community and 
industry level and what support could be provided to improve the participation of 
women in these roles. 

Regional Skills Training – 
Work Health and Safety 
(WHS) 

Provides WHS training, specifically AHCWHS301 Contribute to Work Health and 
Safety Processes, as an accredited unit of competence to ensure all participants 
fully understand the responsibility and liability appropriate to their business and 
workers. 

Rural Health and Safety 
Alliance 

A partnership of RDCs that invests in RD&E solutions to improve primary 
production's health and safety record. 

Dairy Australia – People in 
Dairy Program 

Includes a suite of tools and development programs to assist farmers to be better 
people managers. This well-regarded program, fully funded by Dairy Australia, has 
successfully reframed thinking around the diverse ways in which people function 
within the whole-farm system as farmers, managers, farm workers, new entrants, 
or advisers both to individual farm businesses and in the wider industry context. 

Women in Horticulture 
Network 

Provides opportunities for horticultural businesswomen to connect and access 
social and professional development opportunities, including business 
management training. 
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Seasonal workforce 

Initiative Description 

Bundaberg Regional Council 
– Bundaberg Open for 
Development 

This initiative provided a range of incentives designed to stimulate development 
activity. In mid-2016 the council offered discounted infrastructure charges for 
development across a number of categories including a 50% discount for 
development that provides housing for itinerant farm workers and backpackers. 

The discounts led to the construction of accommodation for 441 beds, assisting the 
availability of accommodation for temporary farm workers in the region. 

Renmark Paringa Council – 
accommodation for seasonal 
workers 

Supported by the Australian Government and the South Australian Government, the 
Paringa Resort was opened in April 2016 to accommodate workers for the 2016 
citrus season. The resort consists of 236 beds, 28 cabins, a swimming pool, 
barbecue areas, gym and a recreation lounge. In addition, the resort is serviced by 
35 12-seater minibuses for transport of workers to the work site. 

The resort created 8 full time jobs during the construction phase and is now 
operationally serviced by 4 full-time staff. It has received positive reviews from 
workers choosing to have their Australian working holiday in the Riverland region, 
and has created the opportunity for some of the largest citrus companies in 
Australia to utilise Paringa Resort via a seasonal lease arrangement. 

Fair Farms initiative The Fair Farms initiative has a strong focus on training and offers a coordinated 
system of customised training to support growers. It starts with a comprehensive 
self-assessment where the grower is open and honest about their awareness of 
legal and industry expected standards. The self-assessment is benchmarked to 
Australian workplace law requirements (particularly the Fair Work Act 2009). The 
results of the self-assessment form the basis of the training package that 
Growcom's skilled Fair Farms trainers use. Training is solutions-based and 
delivered on a one-on-one basis in a manner that suits the busy grower (usually 
online, by telephone or by virtual coaching session). 

Data 

Initiative Description 

Power of People on 
Australian Dairy Farms 
2014, 2017 

Dairy Australia commissioned research among dairy farmers to: 

• develop a profile of people on farm, as well as a profile of the farm owner 

• better understand farmer attitudes, experiences, perceptions, behaviours and 
needs with regard to attraction, transition and retention of employees; 
developing skills and capabilities; and on-farm safety. 
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Appendix F: Other reviews, inquiries 
and strategies 
Table F1 Recent reviews, inquiries and strategies 

Title Focus Recommendation/s 

Smart farming 

House of Representatives 
Standing Committee on 
Agriculture and Industry 
inquiry into agricultural 
innovation 

May 2016 

The agricultural sector must be able to 
make the most of the innovation boom in 
order to support productivity growth and 
to maintain its competitiveness. At the 
core of the agricultural innovation boom 
are individual farm businesses that make 
decisions to adopt new technologies. If the 
government wishes to support innovation 
and growth, it must support these 
businesses in technology adoption. 

It became clear that these complex new 
technologies will bring their own 
challenges to farm businesses seeking to 
adopt them. Some of these barriers to 
successful adoption stem from the 
demands on internet, cloud and other 
physical infrastructure. In other cases, 
some regulations may unfairly impede the 
use of new technologies. 

Another set of barriers to adoption arise 
from the demand for more people with 
more advanced skills to shepherd 
technologies through the innovation 
system and into the hands of the end user. 
There needs to be more collaboration 
between the organisations in the R&D 
process. There also needs to be a surge in 
skilled researchers and workers 
supporting the sector. 

Selected recommendations: 

• The committee recommended 
that the Australian Government 
ensure that rural women's 
groups are included in future 
government-led policy-building 
activities and inquiries. 

• The committee recommended 
that the Australian Government 
target funding for the 
development of innovative 
education strategies for 
agriculture, within the current 
science, technology, engineering 
and mathematics funding 
program. 

• The committee recommended 
that the Australian Government 
provide assistance and support 
to farmers' groups to pursue 
farming benchmarking and 
support the development of 
national data sets. 

Hidden in Plain Sight 

Australian Senate's Joint 
Standing Committee on 
Foreign Affairs, Defence and 
Trade inquiry report 

December 2017 

The inquiry focused mostly on assessing 
the effectiveness of the United Kingdom's 
Modern Slavery Act 2015 (UK Act) and 
whether similar or improved measures 
could be introduced in Australia. 

Modern slavery is a crime present across a 
range of industries in Australia and in the 
global supply chains of businesses and 
organisations operating here. The 
committee was concerned by allegations 
of exploitation and slavery-like practices 
here in Australia, particularly for migrant 
workers and backpackers in regional 
areas. 

Selected recommendations: 

• The committee recommended 
the establishment of an 
Australian Modern Slavery Act, 
including an Independent Anti-
Slavery Commissioner to lead 
and coordinate Australia's 
response to combatting modern 
slavery. 

• The committee recommended 
that migrant workers be better 
protected through changes to 
Australia's visa framework, 
particularly by eliminating or 
replacing 'tied' visa conditions 
and by introducing a national 
labour hire licensing scheme. 

Independent review into 
Rural, Regional and Remote 
Education 

Prof. John Halsey 

January 2018 

The achievements of rural, regional and 
remote (RRR) students have in the main 
lagged behind urban students for decades. 
The national statistics show there is a 
persistent relationship between location 

All 11 recommendations of the 
Review were accepted by the 
Australian Government. The key 
initiatives to address the outcomes 
of the Review included: 
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Title Focus Recommendation/s 

and educational outcomes when data for 
the various measures is aggregated. 

Four priorities were identified to improve 
RRR education and opportunities: 

• Establish a national focus for RRR 
education, training and research to 
enhance access, outcomes and 
opportunities. 

• Focus on 4 key resources for 
successful learning and building young 
peoples' futures – leadership, teaching, 
curriculum and assessment. 

• Address the patchiness of Information 
and Communications Technology in 
RRR locations. 

• A focus on the transition into and out 
of school. 

• Expand accessibility of sub-
bachelor programs by providing 
$28.2 million to expand the 
availability of places to allow 
greater access to higher 
education for RRR students. 

• Expand accessibility for 
bachelor students at regional 
study hubs (RSHs) by providing 
$14.0 million to fully support an 
additional 500 Commonwealth 
places for RRR students 
studying at regional study RSHs. 

• Establish and maintain up to 8 
RSHs across regional Australia 
by providing $16.7 million over 
4 years. 

Regions at the ready: 
investing in Australia's future 

House of Representatives 
Select Committee on Regional 
Development and 
Decentralisation inquiry 
report 

June 2018 

The aim of the inquiry was to examine 
ways to build the capacity of rural and 
regional Australia, and to unlock its latent 
potential. 

Collaborative investment – by the 3 tiers 
of government, private sector and 
community groups – and improving the 
amenity of rural and regional towns was 
identified as critical to attract and retain 
people in regional areas. Investment in 
rural and regional communities is 
fourfold: 

• Investment that maintains the 
infrastructure of towns and cities and 
provides a basic level of universal 
services. 

• Catalytic investment that drives 
development and growth and leads to 
further investment. For example, the 
presence of an airport, hospital, 
university or government department. 

• Investment in capacity building of our 
rural communities. particularly 
education and training, and leadership 
development 

• Investment in human capital; the 
employment of people to design and 
deliver services in rural communities. 

The committee made 13 
recommendations, which were 
noted or agreed to (including in-
principle agreement) by 
government. 

The committee set out a strategy for 
developing and sustaining regional 
Australia. The strategy, 
underpinned by the regional 
development principles, consisted 
of 6 elements: 

• Build the enabling 
infrastructure for regional 
development. 

• Identify national regional 
development priorities. 

• Establish a Regional City Deals 
program. 

• Strengthen the Regional 
Development Australia network. 

• Establish a public sector 
decentralisation policy. 

• Strengthen the role of regional 
universities. 
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Harvest Trail Inquiry report 

Fair Work Ombudsman 

November 2018 

The Fair Work Ombudsman (FWO) 
commenced an Inquiry into workplace 
arrangements on the Harvest Trail in 
August 2013, in response to employee and 
community concerns about non-
compliance with Australian workplace 
laws. 

The Inquiry made key findings relating to 
workplace arrangements along the 
Harvest Trail: 

• Widespread non-compliance among 
the employers investigated. 

• Misuse of piece rates. 

• Significant reliance by growers on 
overseas workers. 

• A negative impact where labour hire 
arrangements were illegally used. 

• Consumers can play a role in 
addressing exploitation. 

FWO formulated an action plan to 
address the key findings of the 
report: 

• The FWO will establish a 
Harvest Trail Working Group. 

• Enhance compliance through 
information, education, and 
support. 

• Enhance the regulatory 
framework. 

• Build a culture of compliance on 
the Harvest Trail. 

• Report to government and 
stakeholders. 

Strengthening Skills: Expert 
Review of Australia's 
Vocational Education and 
Training System 

Steven Joyce 

March 2019 

This review conducted a health check of 
the Australian VET sector to determine 
how ready it is to step up to the challenge 
of training more Australians, now and in 
the future. 

Many participants in the review were 
concerned whether the current VET 
systems and processes can deliver the sort 
of flexible work-based learning models 
that would help Australians obtain the 
necessary skills for the future of work. 

Slow qualification development, complex 
and confusing funding models, and 
ongoing quality issues with some 
providers were cited as issues that needed 
addressing. Careers education, VET in 
schools and access for disadvantaged 
learners were also cited as needing 
attention to ensure VET continues to 
deliver for Australians. 

These concerns are backed up by 
empirical evidence. Employer surveys 
show confidence in the sector declining, 
and numbers of qualification-seeking 
students decreasing. 

The review argued that there needs 
to be a significant upgrade to the 
architecture of the VET sector so it 
can successfully deliver the skills 
needed for Australia's future. The 
Review made 71 separate 
recommendations around 6 key 
points: 

• Strengthening quality assurance. 

• Speeding up qualification 
development. 

• Simpler funding and skills 
matching. 

• Better careers information. 

• Clearer secondary school 
pathways. 

• Greater access for 
disadvantaged Australians. 

The Australian Government's 
Delivering Skills for Today and 
Tomorrow package responded to 
the review, with further reforms 
subsequently being progressed by 
the Australian, state and territory 
governments. 
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Agricultural Innovation: A 
national approach to grow 
Australia's future 

Ernst and Young 

March 2019 

The vision for the Australian agricultural 
innovation system is to establish a system 
that is cohesive, coherent, fit for the future 
and globally recognised. 

The report's 5 recommendations 
were designed to address 5 key 
findings: 

• Future opportunities, threats 
and trends within the 
agricultural sector will occur in 
a larger, more complex and 
faster manner than ever before, 
requiring leadership and 
cohesion across the ecosystem 
to set strategic priorities and 
drive a more coordinated and 
cross-domain approach. 

• Improving the mix of 
investment in innovation and 
growing the total funding pool 
including private sector 
investment would achieve 
better and more diverse 
outcomes. 

• An innovation culture that is 
more dynamic, encourages 
entrepreneurship and a more 
open approach to risk taking, 
would better position our future 
agricultural innovation system 
within the global innovation 
landscape. 

• Strengthening the role of 
regions would improve 
innovation uptake. 

• The foundations of the system 
need to be improved to meet the 
needs of the future and to 
provide a next generation 
innovation platform. 
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Report of the Migrant 
Workers' Taskforce 

Attorney-General's 
Department 

Commonwealth of Australia 
2019 

March 2019 

The task force focused mostly on the 
employment experience of temporary 
migrants who have work rights under 
international student and working holiday 
maker (backpacker) visas. 

The task force concluded that the problem 
of wage underpayment was widespread 
and had become more entrenched over 
time. 

The task force considered 4 key elements 
of compliance: 

• Ensuring market participants are well 
aware of their entitlements and 
responsibilities and of how and where 
to get assistance. 

• The role of regulators in taking action 
to promote compliance. 

• The important issue of ensuring that 
employees obtain redress for 
underpayment where this has 
occurred. 

• Questions as to whether existing laws, 
functions and powers of regulators are 
appropriate to enforce effective 
compliance when necessary. 

The task force made 22 
recommendation, all of which were 
accepted in-principle by 
government. 

The task force noted that the 
agricultural sector, which benefited 
greatly from the presence of 
working holiday makers, needed to 
play a greater role in supporting 
compliance efforts than they had 
done in the past. 

The task force's key 
recommendation was for the 
government to establish a National 
Labour Hire Registration Scheme, 
focused on labour hire operators 
and hosts in 4 high risk industry 
sectors across Australia – 
horticulture, meat processing, 
cleaning and security. 
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The effectiveness of the 
current temporary skilled visa 
system in targeting genuine 
skills shortages 

Senate Legal and 
Constitutional Affairs 
Committee inquiry report 

April 2019 

The committee noted a range of 
stakeholder perspectives on the 
introduction of the TSS visa and other 
recent reforms. The committee suggested 
government continue to monitor the 
scheme, including giving greater emphasis 
to the permanent, independent stream as 
the mainstay of the skilled migration 
program. 

The committee expressed concern about 
evidence that various occupations 
included in the skilled migration 
occupation lists do not suffer from a 
shortage of appropriately skilled 
Australian citizens and permanent 
residents. It recommended that the 
process for determining skilled occupation 
lists be strengthened. 

The committee supported the principle of 
labour market testing (LMT) as a means of 
ensuring that temporary skilled visas are 
only being utilised when there is genuine 
evidence of a skills shortage that cannot 
be met by local workers. 

The committee noted that stakeholders 
raised concerns relating to the Skilling 
Australia Fund (SAF) levy, particularly its 
payment structure and impact on 
businesses' other training activities. It 
suggested the impacts of the levy be 
evaluated. It also recommended the 
government increase funding for the VET 
sector. 

The committee observed that enforcement 
of visa arrangements and protection from 
exploitation of workers on temporary 
skilled visas remains a significant area of 
concern. The committee considered that 
the recommendations in the Report of the 
Migrant Workers' Taskforce provided a 
considered course of action. 

The committee made 21 
recommendations. Selected 
recommendations include: 

• That the Australian Government 
work with the Australian 
Bureau of Statistics and the 
National Centre for Vocational 
Education and Research to 
investigate and establish a 
research instrument to enable 
analysis of employer investment 
in the development and training 
of their workforces. 

• That the Department of Home 
Affairs review and update its 
policies regarding health 
assessments of temporary visa 
holders, to ensure that visa 
applications will not be rejected 
on health grounds in cases 
where there is no possibility of 
health and social services costs 
accruing to the Commonwealth 
or state and territory 
governments. 

• That the Australian Government 
publish, in future updates to the 
skilled migration occupation 
lists, its reasons for including 
new occupations, moving 
occupations between the 
different lists, or removing 
occupations altogether that 
were included in previous 
iterations of the lists. 

• That the Australian Bureau of 
Statistics prioritise its review of 
the ANZSCO framework. 

• That the Australian Government 
consider the establishment of a 
new independent tripartite 
authority to provide advice and 
recommendations on skilled 
migration issues. 

• That the Australian Government 
ensure that unions have 
standing to complain to the Fair 
Work Ombudsman or the 
Department of Home Affairs 
about concerns relating to the 
exploitation of temporary visa 
workers, even if that worker is 
not a union member. 
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National Regional, Rural and 
Remote (RRR) Education 
Strategy 

Regional Education Expert 
Advisory Group 

June 2019 

The group's vision was for a tertiary 
education system that supports equal 
opportunity and access for individuals 
from RRR areas. This vision is 
underpinned by several core objectives 
and targets, specifically focused on halving 
the current disparity between RRR and 
metropolitan students in relation to 
tertiary education attainment and 
participation by 2030. 

The government response to the strategy 
(June 2020) included a package of 
measures worth over $400 million over 
4 years, to increase opportunities for 
regional and remote students to attend 
university, and to lift investment in 
regional university campuses. 

Selected recommendations: 

• Improve access to tertiary study 
options and financial support 
for students in RRR areas. 

• Improve the quality and range of 
student support services for 
RRR students to address the 
challenges of transition and 
higher rates of attrition. 

• Build aspiration, improve career 
advice and strengthen RRR 
schools to better prepare RRR 
students for success. 

• Improve participation and 
outcomes for RRR students from 
equity groups, such as low SES 
students, Indigenous students, 
students with disabilities and 
remote students. 

• Strengthen the role of tertiary 
education providers in regional 
development. 
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2030 roadmap: Australian 
agriculture's plan for a $100 
billion industry 

National Farmers' Federation 

October 2019 

The NFF's roadmap aimed to ensure that 
by 2030: 

• Agriculture is recognised as a 
rewarding and aspirational career 
choice for people of all skill levels and 
backgrounds. 

• We attract and develop people to 
match the needs of our sector and we 
adapt to the shifting needs of the 
future. This includes people who are 
leaders, critical thinkers, technical 
experts, those who work with their 
hands and more. 

• Our reputation for workplace 
excellence attracts phenomenal human 
talent from Australia and around the 
globe. 

• Regional Australia continues to offer 
an enviable lifestyle with access to 
essential and cultural services. 

• There is a clear career pathway to 
attract workers and develop their 
skills, with tailored streams for new 
entrants through to seasoned 
professionals. 

• We have robust and sustainable 
mechanisms to access labour from 
Australia and around the world. 

• A career in Australian agriculture is an 
accessible aspiration for all. 

• We live in strong regional 
communities that are home to: world 
class education and health facilities; 
culture and entertainment; and a 
diverse economy. 

• Australian farms have embraced a 
culture of safety, dramatically reducing 
workplace injuries and eliminating on-
farm fatalities. A coordinated effort 
has and will improve the physical and 
mental health of industry participants. 

The roadmap provides 5 pillars, 
along with selected sub points: 

• Customers and the Value Chain: 

• Agriculture is recognised as a 
rewarding and aspirational 
career choice for people of all 
skill levels and backgrounds. 

• We attract and develop people 
to match the needs of our sector 

• Growing Sustainably: 

• Australian agriculture is 
trending towards carbon 
neutrality by 2030. 

• A 20% increase in water use 
efficiency for irrigated 
agriculture by 2030. 

• Unlocking Innovation: 

• Every Australian farm has 
access to infrastructure and 
skills to connect to the Internet 
of things. 

• People and Communities 

• Double the number of tertiary 
and vocational agriculture 
graduates. 

• Increase the available work 
force by 25%. 

• Achieve gender parity in the 
agricultural workforce and 
double the number of women in 
management roles. 

• Close the gap between the 
psychological wellbeing of 
farmers and the broader 
community. 

• Capital and Risk Management 

• 90% of family farms have 
documented business plans, 
including succession plans. 

• 90% of Australia's farmers 
employing multiple financial 
tools to manage risk. 

• Year on year increase in equity 
investment in Australian farm 
businesses. 
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The Future of Australia's 
Agricultural Workforce 

CSIRO Data61 (Wu et al) 

December 2019 

This report provides a horizon scan of 
interconnected social, economic, 
geopolitical, technological and 
environmental trends driving workforce 
change and labour use across the 
agricultural sector and related services 
sectors. 

Two areas were identified as critical in 
determining possible future scenarios, the 
level of regional development and the 
extent of technology advancement and 
uptake across the agricultural sector. 

Using the key uncertainties identified from 
the trends analysis, this report describes 4 
plausible futures for the Australian 
agricultural workforce and highlights the 
key factors driving changes in the demand 
and supply of agricultural labour over the 
next decade. With these insights, 
Australian agricultural stakeholders and 
communities will be able to better 
understand, anticipate and respond to 
future changes impacting the agricultural 
workforce. 

The report highlights several action 
areas over the next decade for 
Australian and State governments, 
agricultural stakeholders and 
communities, including: 

• Placing a greater emphasis on 
equipping students with 
relevant skills, as well as 
promoting agricultural 
knowledge. 

• Adapting education curricula 
and catering to the emerging 
skills requirements driven by 
technologies and innovative 
farming techniques. 

• Developing an agricultural 
research workforce with 
sufficient technological 
knowledge and skills to 
understand, adapt and 
efficiently apply big data 
approaches in agriculture. 

• Introducing the need for labour 
providers to be accredited and 
consistent monitoring of third 
parties that help secure seasonal 
labour for farms. 

• Updating the methods and 
classifications used to collect 
data on the agricultural 
workforce and collecting this 
data consistently and frequently. 

• Making regional cities and 
towns more attractive places to 
live and locate businesses via 
investment in key infrastructure 
(including digital infrastructure 
to address connectivity issues), 
as well as improving access to 
education and health services. 
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Changing job and skill 
implications in Australia's 
Food and Agribusiness sector 

Food Innovation Australia Ltd 

May 2020 

Australia's food and agribusiness sector is 
facing exciting new opportunities to reach 
consumers and lead a global race for 
innovation. 

The 16 most promising growth ideas are 
worth A$97 billion today and could rise 
40% to A$136 billion by 2025. 

Opportunity 1: Soil health and land 
management. 

Opportunity 2: Animal feed and health. 

Opportunity 3: Food safety. 

Opportunity 4: Sustainable inputs. 

Opportunity 5: Sustainable aquaculture. 

Opportunity 6: Urban agriculture. 

Opportunity 7: Energy smart food. 

Opportunity 8: Food waste reduction and 
extraction. 

Opportunity 9: Reducing packaging waste. 

Opportunity 10: Advanced breeding and 
fertilisation. 

Opportunity 11: Precision agriculture and 
big data. 

Opportunity 12: Supply chain 
transformation (B2B). 

Opportunity 13: Direct to consumer 
models (B2C). 

Opportunity 14: Targeted eating. 

Opportunity 15: Health and wellness. 

Opportunity 16: Global consuming class. 

Challenges and opportunities: 

• The employment opportunity 

− More growth will lead to 
stronger job creation – 
Australia's food and 
agribusiness industry could 
become a magnet for new 
employment. By 2025, the 
number of jobs associated 
with these 16 opportunities 
could increase by one-third 
to reach 595,000 jobs. 

• The occupation scenario 

− Fewer managers, slightly 
more machine operators – 
seizing the 16 opportunities 
would leave the 
occupational mix in the food 
and agribusiness workforce 
largely intact. 

• The skills challenge 

− Is Australia's food and 
agribusiness workforce 
ready for transformation? 
The occupational mix may 
not change much, but the 
nature of future jobs will 
require a radical shift in 
skills. 

• The decision-maker challenge 

− There's a risk that Australia 
misses a sizeable 
opportunity to create more 
value and thousands of new 
jobs in its food and 
agribusiness sector. 
Policymakers and 
businesses need to chart a 
path into the future now. 
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Get Australia growing: ideas 
for economic recovery 

National Farmers' Federation 

June 2020 

Australia's farm sector has a goal to reach 
$100 billion in farm gate output by 2030. 
COVID-19 has created headwinds for our 
industry, however with improved seasonal 
conditions and a low Australian dollar 
playing in our favour, we're well 
positioned to grow. This report outlines 
the farm sector's plan for an accelerated 
recovery by identifying several ideas, 
including: 

• Cutting red tape on farm businesses. 

• Helping us to create jobs on farm. 

• Simplifying and streamlining 
industrial relations. 

• Establish programs to attract 
displaced workers into farm work. 

• Reform vocational and tertiary 
education models to suit the needs of 
agriculture. 

• Reduce the complexity of the 
migration system by establishing a 
dedicated agricultural visa. 

• Champion regionalisation, significant 
investment in 20 new Regional Deals. 

• Better alignment of Australian 
government initiatives with state and 
territory initiatives. 

• Create a strong future for AgriFood 
and fibre manufacturing. 

• Modernise the rural innovation 
system. 

• Report notes the following 
needs from government: 

• Farmers and farm workers need 
an industrial relations system 
that is both fair and easy to 
implement. 

• Governments must urgently 
consider options to connect 
displaced Australian workers 
with opportunities in the farm 
sector. 

• Evidence-based reforms to the 
vocational education and 
training sector are sorely 
needed to ensure agriculture is 
supported by an industry-led 
framework that recognises 
agriculture's skills 
requirements. 

• Establish a dedicated 
agricultural visa designed 
around the specific needs of our 
sector. 

•  Manufacturing of critical farm 
inputs and processing of 
AgriFood and fibre products 
must be central to the 
government's plans to stimulate 
Australian manufacturing in the 
aftermath of COVID-19. 
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Appendix G: The Australian Land and 
Environment Service 

Blueprint for a pilot 

A proposed voluntary, paid service, to be called the Australian 
Land and Environment Service (ALES), to help solve, in the 

immediate term, converging problems of agricultural workforce 
shortages, reduced employment opportunities for young people 

and poor perceptions of agricultural jobs and careers. 

With this initiative, rural and regional Australia will be offering 
hope to young people across the country during the pandemic-

induced slowdown, while assisting agriculture and the 
environment, including carbon-neutral production, in the future. 

The pandemic has created a new reality for Australia. Because of the uncertainty of the economy, 

both domestically and internationally, the private sector, naturally cautious, is offering far fewer 

jobs. This creates a vicious circle, where fewer jobs means less effective demand for companies' 

goods and services, which in turn means even fewer jobs. A major challenge for policymakers 

results. What citizens principally expect of their governments is jobs for themselves and their 

families; but policymakers' traditional levers for job creation are much less effective in a 

pandemic. 

The situation is extremely concerning for young Australians seeking their first job (post-

university or post-school). If history offers any comparison, in the late 80s and early 90s, when 

generation X was entering the workforce (in an arguably less severe global context), Australia's 

population faced a devastating combination of economic and social issues. Jobless generation X 

went on to have one of the highest youth suicide rates in the industrialised world. For a country 

with a relatively small population, this is a loss that cannot easily be borne. 

The pandemic has also highlighted some existing vulnerabilities in the Australian economy and 

society, particularly in agriculture. Over the last 15 years or so, seasonal harvesting work has, to 

a large extent, been carried out by transient workers from outside Australia. But now 

international borders are closed, and a crisis in agriculture has resulted. Normalisation is not 

likely to happen for some time. 

Currently, however, the agricultural sector is not well positioned to attract many young 

Australians into jobs or careers. It has been an entire generation since Australian young people 

considered a season or two in rural and regional Australia as a real and worthwhile option. The 

perception of agriculture as a poor choice for a job or career has accompanied a growing 

disconnect between the opportunities in rural and regional Australia and those in urban and 

metropolitan areas. The agricultural sector itself reports numerous examples of early interest in 

agricultural work opportunities, but low uptake and high drop-out. This means that an offer of, 
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for instance, an Australian 'gap year'3 with an agricultural employer may strike a chord with 

some young people looking for that opportunity; it will not, however, be enough on its own to 

turn perceptions of the sector around or provide the beacon of hope for our young people. These 

outcomes can only be achieved through a 'Team Australia' approach and strong community and 

employer engagement. 

There is a powerful, once-in-a generation solution to set a new course for the AgriFood sector to 

re-engage with the Australian community and, most importantly, its young people. This solution 

puts the future AgriFood workforce, the young person's outcomes and the rural and regional 

community at the core of a future workforce strategy. 

It is the creation of a voluntary paid national service to support agriculture and the 

environment, to be called the Australian Land and Environment Service (ALES). 

Features of ALES 
Drawing on over 100 years' experience with analogous programs, ALES would have the 

following features: 

• Voluntary participation for both participants and farmers 

• Support for agriculture and the environment 

• Three modes of entry: 

− a 12-month gap year program like the current Australian Defence Force (ADF) gap year 

program 

− a 2-year auxiliary program 

− a 2-year transition to career program 

• All the above on adult wages modelled on the ADF gap year package 

• Matching of participants' interests with farmers' needs 

• The opportunity to work across one or multiple farm businesses over the program 

• Coordination via community-centred hubs in each state and territory 

• Proper wages to be paid by government, with on-charge to farmers 

• A 4-week to 6-week training program for all participants, on a trainee salary 

• Certificate/accreditation at the end of basic and any specialised training 

• Opportunities for concurrent online training in sustainability issues 

• Help to find a job (or jobs) or further training at the end of the program. 

3 For example, the cotton gap year (Cotton Australia) is now in its third year of operation, with between 6 

and 10 successful completions each year. (Refer to box 18 and box 33 in the report) 
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ALES would be managed by an advisory group comprising representatives from Australian 

Government agencies, industry, Indigenous organisations, state and territory governments and 

others who have experience running immersive agricultural training programs. Oversight and 

evaluation would be through the Department of Agriculture, Water and the Environment 

(National Agricultural Labour Advisory Committee). 

Precedents 
The many analogous programs over the decades have included: 

• in Britain, the 1917 Women's Land Army and the 1939 Land Girls 

• in the United States, the 1935 Works Progress Administration, which employed 8.5 million 

people in the Depression and built airports, housing, streets and bridges; and the 

Depression-era National Youth Administration 

• in Australia: 

− the 1942 Women's Land Army 

− the ADF's gap year program to increase the number and standard of applicants by 

providing education, higher wages, training in leadership, ethics and personal 

development, and a sense of purpose 

− the Australian Youth Ambassadors for Development program (2002 to 2014) 

− Teach for Australia 

− the Green Army (2015 to 2018). 

Benefits of ALES 
The benefits of ALES are expected to be numerous. 

For the nation as a whole, ALES is intended to: 

• help shrink the country–city divide by bringing city youth (and their visiting families) to the 

country 

• result in sustainably increased food production 

• help ensure food security in uncertain times in our region 

• provide better environmental management, including carbon-neutral production. 

 For the government, ALES is intended to: 

• generate higher taxes from increased revenues in agriculture (extra taxes that would go far 

towards paying for ALES) 

• be broadly neutral in that government would already be making JobSeeker, JobKeeper or 

Youth Allowance payments to most potential ALES participants 

• boost political capital among farmers, families of young people, and many voters. 

For farmers, ALES is intended to: 

• ensure harvesting and shearing and logging are done properly and on time 

• introduce a new stream of Australians to the career opportunities offered by the sector 
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• be conveniently delivered through local community hubs 

• provide the reassurance of government screening and training of workers 

• make available the ICT knowledge and fresh thinking of a cohort of young people from a 

range of backgrounds. 

For rural and regional communities, ALES is intended to: 

• invigorate community life 

• increase social and economic connections with urban/metropolitan populations 

• increase economic/business activity. 

For business, ALES is intended to: 

• train potential future employees in discipline and hard work, whatever sector they end up 

working in 

• teach useful skills to make young people employment ready 

• help with searches for future employees. 

For the participants themselves, ALES is intended to: 

• deliver a regular income, training, certification, and help with job searches 

• give them structure, and a beacon of hope for their lives 

• provide a sense of purpose and pride in doing something for the country as well as 

themselves 

• provide an opportunity to participate in training on contemporary sustainability issues, 

such as sustainable intensification, conservation agriculture, soil carbon sequestration and 

precision agriculture. 

Pilot 
It is advisable for ALES to be introduced via a pilot. 

The pilot program would: 

• need an experienced leadership team to manage it 

• be delivered through community-centred hubs (one in each state) 

• identify farmers' needs 

• work with state, territory and local governments to find suitable training sites – including 

vocational education and training (VET) sites 

• develop a curriculum 

• select instructors 

• conduct an Australia-wide application process via a website 

• select about 100 finalists per state and allocate them into 10-person teams 

• organise payment. 
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An evaluation would be conducted at the end of the season. Its findings would help estimate the 

cost of ALES if rolled out in full. The cost of the pilot would be $6 million over the whole country. 

However, this is likely to be much less when the discontinuation of government payments such 

as Youth Allowance or JobSeeker to ALES participants is factored in. 

Recommendation 
The new reality created by the pandemic compels new solutions. On its own, ALES cannot be the 

complete answer to the converging issues of workforce shortages, young people's employment 

and the perception of agricultural opportunities. However, by drawing on successful past 

approaches, and building a cohesive 'Team Australia' response, ALES will make a difference, 

perhaps a very substantial one. It should be tried. 

Overview of the problem 
The COVID-19 pandemic 
COVID-19 is a highly contagious viral disease with no known cure. Australia has mostly done an 

excellent job in suppressing the spread of COVID-19. However, to achieve this outcome the 

country has made many difficult social and economic decisions. Large employment sectors 

including aviation, tourism, education, hospitality, entertainment, sport, fitness and retail have 

been particularly hard-hit. 

Close to 600,000 jobs were lost almost immediately in March 2020, when lockdowns to control 

the pandemic were ordered across the country. However, an estimated 1.13 million employees 

are in a precarious employment position.4 While COVID-19 remains a threat in the community, 

more permanent job losses are likely. 

The consequences of this situation will not be evenly shared. Young Australians are likely to bear 

the biggest economic losses both now and into the future. 

A study conducted by McCrindle Research5 found that 51% of Australians aged 18 to 25 

(generation Z) were very or extremely uncertain about their future right now, compared to just 

27% of the baby boomer generation. This group were also the most likely (33%) to report 

feeling unprepared to cope with the situation. 

It would be fair to say this is a 'perfect storm' for young Australians, who now face the combined 

effects of high unemployment, climate change and the COVID-19 pandemic. 

4 R Cassells & A Duncan (2020), Bankwest Curtin Economics Centre research brief COVID-19 #3. bcec.edu.au 

(accessed 8 July 2020) 

5 McCrindle Research (2020), How Australians are responding to COVID-19. mccrindle.com (accessed 7 July 

2020) 
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Social and economic realities for agriculture 
Australia is one of the most urbanised countries in the world, with approximately 86% of the 

population living in or near a city.6 This situation has existed since the 1960s, when over 80% of 

the population was urban.7 As a result, regional and rural Australia has become a foreign country 

to many urban Australians. 

More troublingly, over the past 30 years the share of Australia's gross domestic product (GDP) 

from agriculture has declined steadily from a high of 4.21% in 1990 to 2.46% in 2018.8 The 

world average GDP from agriculture, based on 162 countries, is estimated to be over 10%.9 Even 

so, in 2018–19 agricultural products worth $60 billion-plus accounted for 10.8% of Australian 

exports, indicating the importance, and potential, of the agricultural sector to Australia's overall 

economy.10 

While many factors have influenced the trajectory of Australian agriculture, the declining 

percentage of Australians living in regional, rural and remote areas has made smaller-scale 

farming increasingly unviable. As a result, farms have steadily increased in size as a handful of 

owners buy up smaller holdings. At the same time, all farms, and especially small-scale farms, 

are forced to rely on a precarious supply of international workers, including backpackers, to 

keep their businesses afloat.11 High wages and the economic opportunities that come with 

successful growth are almost unknown in regional Australia. These trends are also incompatible 

with the ever-increasing complexities associated with the requirement for greater sustainability 

in our AgriFood systems. 

When a steady flow of overseas visitors and immigrants willing to be temporary agricultural 

workers was available, the problems facing the agricultural community gained little national 

attention. However, with the closing of Australia's borders in response to the COVID-19 

pandemic, this temporary labour force has all but disappeared, leaving Australia's food security 

and our multibillion-dollar agricultural export industry at serious risk. 

Agriculture's image problem: lessons from the Australian Defence Force 
The obvious solution for the agricultural industry would be to move unemployed workers from 

the city to the land. However, the likelihood of this happening 'organically' is remote. It is 

6 The World Bank – Data (2018), Urban population (% of total population) – Australia. data.worldbank.org 

(accessed 8 July 2020) 

7 Ibid. 

8 The World Bank cited by TheGlobalEconomy.com (2020), Australia: GDP share of agriculture. 

theglobaleconomy.com (accessed 17 July 2020) 

9 Ibid. 

10 Rural Bank (2019), Australian agricultural trade 2018/19. ruralbank.com.au (accessed 17 July 2020) 

11 'Farmers want the recovery to go bush', The Canberra Times, 15 July 2020 
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unrealistic to expect people with no heritage (for example, family or landholdings) on the land to 

feel comfortable seeking rural employment. 

More troublingly, rural Australia has developed an image problem among some Australian 

workers. Media exposés of troubling employment practices have created a negative impression 

of life working in rural Australia. Stagnant regional employment opportunities and the lowest 

award wages in the country have only added to this unattractive picture. 

The ADF once faced a similar image problem. Post-Vietnam, and particularly after mandatory 

conscription, joining the military had no appeal whatsoever. Worse still, the military had a well-

founded reputation for discriminatory employment practices that discouraged diversity, 

keeping the organisation largely a monoculture. 

Service itself was harsh, poorly paid and unforgiving, with many an injured serviceperson 

regretful of their decision to join. Yet, 4 decades on, the ADF is now a diverse, professional and 

highly attractive employment proposition for young Australians, as well as the third most 

trusted institution in Australia.12 

This outcome was achieved as successive ADF leaders emphasised the importance of their 

people to the wellbeing of the organisation. Wages for military service steadily increased and the 

standard of applicant also increased. The ongoing investment in education, leadership, ethics 

and personal development resulted in a manifestly improved workforce. As the organisation 

matured, members felt increasingly proud of their service and safe within it. While the ADF is 

not perfect, it is a significantly more resilient institution today than at any time in its history. 

With the ADF experience as a guide, it is possible a home-grown agricultural workforce could 

flourish and eventually change the trajectory of the agricultural industry. However, rural 

Australia does not have the luxury of a 40-year time frame; the problems facing the industry 

need to be addressed now. This is a big problem, and a big problem demands a bold idea. A 

national program of agriculture and land national service is such an idea. 

A bold idea 
In July 1942, the Australian Women's Land Army (AWLA) was founded to address severe labour 

shortages in regional areas during World War II.13 It included full-time paid members who 

served for 12 months, and auxiliary paid members who served for periods of 4 weeks or more 

during harvests. Many thousands of women volunteered for the scheme during its duration, 

making a significant difference to Australia's agricultural survival. While the AWLA was not 

described as national service – national service usually referred to military service – the scheme 

was national service for agriculture. 

12 I Ting, M O'Neill, A Palmer & R Liu (2019), 'Party's over: in a nation of cynics, we're flocking to the 

fringe', ABC News. abc.net.au (accessed 30 Jul 2020) 

13 Australian War Memorial (2017), 'Australian Women's Land Army'. awm.gov.au (accessed 8 July 2020) 
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Other nations have long had national service programs to promote a spirit of community and 

belonging. The United States AmeriCorps program is one of the largest national service 

programs in the US, engaging up to 50,000 volunteers each year. A longitudinal study of 

AmeriCorps service14 found that people who joined the program had a greater sense of civic 

engagement as a consequence of their service and many sought employment in public service 

throughout their lives. 

The US Government backed Peace Corps15 program is similar to AmeriCorps but on a global 

scale. The purpose of the program is to promote world peace through community engagement 

and assistance to countries requesting support. Participants in the Peace Corps program are 

given training, accommodation and a stipend to live in the country they volunteer to support. 

Around the world there are many service-orientated volunteer programs for people interested 

in making a difference in the world – some even charge the volunteers to join. 

The idea of a national service program for agriculture and the environment in Australia is 

probably well overdue. What Australia needs is a program that takes the best of the 

Peace Corps / AmeriCorps model and combines this with the employment conditions of the 

AWLA. In other words, we need a paid national service program, with a strong focus on being a 

part of a tightly knit, well-trained team, aimed at invigorating rural communities and their 

economies. 

Would Australians be motivated to join? 
Australia has long been regarded as a country that was 'built upon the sheep's back'. Despite 

more and more Australians living in metropolitan areas, Australians still recognise the 

important role agriculture plays in what it means to be Australian. 

A recent survey commissioned as part of Community Trust in Rural Industries Program found 

that 90% of survey respondents agreed that farmers, fishers and foresters play an important 

role in Australian society, while 86% agreed that rural industries are important to our way of life 

in Australia (Moffatt 2020). 

The ALES program would provide support for improved environmental practices in food and 

fibre production, and provide opportunities for young Australians to be involved in both 

agriculture and environmental stewardship and to see firsthand the environmental benefits that 

can be gained through sustainable agriculture practices – for example, increased carbon 

sequestration through soil management and reducing fertiliser run-off from properties in the 

Great Barrier Reef catchment area. 

14 J-A Jastrzab et al. (2004), Serving country and community: a longitudinal study of service in AmeriCorps – 

early findings. Corporation for National and Community Service: Office of Research and Policy 

Development. Abt Associates: Cambridge, Mass. 

15 See peacecorps.gov. 
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The ALES program would attract new entrants into the food and fibre industry by providing 

opportunities to young Australians who are concerned about environmental issues to be 

involved in food and fibre production, to understand it better and to see the environmental 

benefits that are possible through improved land management practices in agriculture. 

Experiencing life in rural and regional Australia firsthand through a paid national service 

program would give urban-based young Australians a more realistic appreciation of living in the 

country and how they might make this lifestyle work. On the flip side, urban-based young 

Australians could bring a wealth of skills and knowledge to regional areas, creating a win-win 

for farmers and their local communities. 

Operationalising the ALES program 
The features of the ALES: 

• A voluntary national service program 

• Three different employment streams 

• Remuneration and benefits based on the ADF employment model 

• Aimed at all Australians, with a special focus on school leavers 

• Operating via a collaboration with farmers and regional hubs 

• Empowerment through specialist training and education 

• Not a short-term fix but a long-term solution 

The idea in a nutshell 
The ALES is a program of (voluntary) paid national service to support agriculture and the 

environment. The program will have 3 modes of entry: a 12-month 'gap year' program (similar 

to the current ADF gap year program); a 2-year transition to career program; and a 2-year 

auxiliary program, where members complete 14 weeks of service over 2 years, mainly during 

harvests. 

Applicants register interest for the program through the ALES website, where they complete an 

online test protocol emphasising motivation. Once selected, participants commence their service 

on a trainee salary, transitioning to full-time adult wages when they begin work. All new recruits 

will complete a 4-week to 6-week program of training, focusing on common farm skills (work 

health and safety, chemical use, animal handling and welfare, irrigation operations, and safe 

machinery operation – for example, quad bikes and tractors), personal development and 

physical conditioning. 

Via a network of community-centred hubs, participants in the program choose employment and 

training that fits their interests and the needs of farmers they will support. 

Where a career path requires specialist skills, such as shearing, use of heavy machinery or 

animal husbandry, applicants will be channelled into special programs that qualify them in those 

areas. All participants will have the opportunity to receive specialist training in sustainability – a 

topic of significant interest to generation Z, which has only been magnified by the COVID-19 

pandemic. 
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Attracting candidates for the program 
To attract motivated applicants, the program will need to offer a good remuneration package. 

The ALES program should aim to resemble the employment package offered by the ADF, where 

members are issued a uniform, receive an allowance for room and board, are provided health 

insurance and are reasonably paid. The pay scheme could be subsidised through savings from 

welfare payments (the Youth Allowance, JobSeeker, JobKeeper and JobTrainer schemes). Other 

benefits such as Higher Education Contribution Scheme rebates and government-backed low-

cost loans for developing an agricultural business could be offered. 

Instructors for the program will need to be carefully selected and have a range of skills, such as 

experience working on the land and/or in military service. Veterans under the care of the 

Department of Veterans' Affairs could be a group that may find this work enjoyable. ADF 

personnel often have instructing experience throughout their careers, and this will be of 

particular importance for the ALES program. 

People from across Australia's population will be encouraged to join the ALES program. 

Everyone, regardless of cultural background, age, socio-economic status and disability status, 

will be considered. However, young people, and especially school leavers and university leavers 

unable to find work, will be particularly encouraged. As much as possible ALES is to be a diverse, 

inclusive employment program to give anyone who wants to do something for their country a 

go. 

Participants in the ALES program remain employees of the program throughout their service. 

They will continue to have a designated supervisor who has ongoing responsibility for their 

development and management throughout their employment in the program. While day to day 

farmers will have technical responsibility for ALES participants, if a problem should arise, the 

farmer can contact the ALES supervisor for support and guidance. 

Given the considerable knowledge transfer between farmers and ALES program participants, it 

is not unrealistic to expect the government to subsidise ALES participants' wages to some 

extent.16 However, a financial contribution from farmers will be expected. Farmers will only be 

able to participate in the ALES program every 2 years, creating an incentive to keep fully trained 

ALES graduates working at award wages for at least a year or so after they complete the 

16 The Commonwealth Budget 2020–21 introduced the JobMaker Hiring Credit. From 7 October 2020, 

eligible employers are able to claim $200 a week for each additional eligible employee they hire aged 16 to 

29; and $100 a week for each additional eligible employee aged 30 to 35. 

New jobs created until 6 October 2021 will attract the JobMaker Hiring Credit for up to 12 months from 

the date the new position is created. 

To be eligible, the employee must have received the JobSeeker Payment, Youth Allowance (Other) or 

Parenting Payment for at least one of the previous 3 months at the time of hiring. The JobMaker Hiring 

Credit will be claimed quarterly in arrears by the employer from the Australian Taxation Office from 

1 February 2021. Employers will need to report quarterly that they meet the eligibility criteria. The 

JobMaker Hiring Credit is designed to support new employment. Employers do not need to satisfy a fall in 

turnover test. 
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program. Maintaining a good wage ensures there is no undercutting of the existing agricultural 

labour force. It is intended, indeed essential, that farmers, participants and the government 

approach the ALES program with noble intent. 

Once participants have successfully completed the ALES training program, they will be assigned 

a work group of 4 or more people who share a desire to work in a particular part of Australia, 

although not necessarily the same agricultural industry. All work groups will comprise an older 

team member who will receive additional training in leadership to help support and manage 

their group; they will also receive a slightly higher wage. Members can choose the type of group 

they would prefer, such as single-gender or multi-gender groups. 

Where farmers can offer a block of work – for example, 8 weeks during lambing and marking – 

work on other properties will be organised for the participant to continue. This is not only an 

important recognition of seasonal labour requirements but also an opportunity for participants 

to encounter a range of experiences. 

Focus on ongoing learning and professional development 
Throughout the ALES program, participants will have the opportunity to complete online or 

face-to-face (at a local further education institution) learning while also working on the job. 

Courses could include business management, entrepreneurship, sustainable agriculture, 

agricultural innovation, and environmental science and technology, such as Certificate II and 

Certificate III in Agriculture, Horticulture, Irrigation, Fisheries and Forestry. Options for more 

targeted courses in contemporary sustainability topics such as sustainable agricultural 

intensification, conservation agriculture, soil carbon sequestration and precision agriculture 

could also be developed. 

With each completed component, they will receive appropriate certification and small incentive 

pay bonuses. Certification will be credited as prior learning for other academic courses. 

At the completion of each period of work both ALES participants and farmers will have a chance 

to rate each other, in a similar way to the Airbnb model. This information will be used to provide 

feedback to farmers and participants about what they could do to improve. The feedback will 

also form part of the final graduation assessment for participants and the ALES program itself. 

At the completion of the ALES program, members receive a certificate in recognition of their 

service. 

Participants will be encouraged to remain in touch with their program teammates ('alumni') and 

to return to the program as an instructor or team leader later on. It is expected that all ALES 

members will develop lifelong friendships that will provide a network of connections 

throughout their lives. This may be one of the most important lasting benefits of the program for 

Australia at a time when people are feeling increasingly isolated and lonely. 

A career on the land 
For those who choose to move into the second-year transition to a career program, the second 

year, paid at a higher rate, would allow them to specialise in an area of agriculture (for example, 

dairy, fisheries, forestry, grains, horticulture, livestock or viticulture), environment (for example, 

Indigenous land management and natural resource management) and the interface between the 

2 – sustainable development – particularly in areas where they can value-add. 
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Encouraging farmers to develop mentoring relationships with aspiring new farmers, or food and 

beverage manufacturers, in their particular industry will be a priority. It is hoped some of these 

relationships may also lead to permanent full-time employment for motivated ALES 

participants. 

Making ALES a reality 
Given the fairly dire employment situation facing Australia in the coming months or years, 

finding people interested in working on the land may not be as hard as it was in the past. 

However, for this to be more than just a band aid solution, these employees need to feel valued 

and experience the transition to the land in a positive way. The agricultural sector itself reports 

numerous examples of early interest in agricultural work opportunities but low uptake and high 

drop-out. This means that although an offer of, for instance, an Australian 'gap-year'17 with an 

agricultural employer may strike a chord with some young people looking for that opportunity, 

it will not be enough on its own to turn perceptions of the sector around or provide the beacon 

of hope for our young people. 

The idea of a national service program is not a short-term fix for an immediate problem; it is a 

long-term solution for a problem ignored for decades. 

There is already evidence that industry-driven employment programs are attracting workers to 

particular regions, and this is obviously a good thing. However, for a sustainable long-term 

solution, a more coordinated approach that addresses the needs of employees and farmers is 

needed. 

The more difficult hurdle for this program may be gaining the enthusiasm and confidence of the 

agricultural community. The idea of employing a large number of inexperienced, relatively low-

skilled but tech-savvy city youth is unlikely to appear a winning solution to Australian farmers. 

Similarly, ensuring farmers have realistic expectations and the right facilities to support such a 

program is also an issue. Consequently, an essential part of ALES will be consultations with 

farmers, farming/landholder groups, industry representative bodies and the National Farmers' 

Federation (NFF) to investigate their specific needs. Farming groups, Rotary and Lions Clubs are 

key community organisations that could be important hosts in helping ALES recruits establish in 

the regions, given their experience in integrating exchange students and well-respected 

networks. 

While some farmers might only need seasonal workers, others will want workers with advanced 

skills that take considerable time to develop (for example, shearing and animal husbandry). The 

ALES program must be flexible enough to address these different needs. It is not impossible to 

imagine that a young person from the city might want to become a shearer, but achieving this 

ambition will require a collective effort and dedication from farmers, educators and the 

individuals themselves. 

17 For example, the cotton gap year (Cotton Australia) is now in its third year of operation, with between 6 

and 10 successful completions each year. (Refer to box 18 and box 33 in the report) 
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The arrival of each group of well-selected, well-trained and well-led Australian workers could be 

a shot in the arm for Australian famers, in particular for those in very remote areas of the 

country. Bridging the gap between the city and the land will not be easy but it is something this 

country cannot afford to put into the 'too hard' basket. Relying on backpackers and temporary 

visa holders was never a sustainable employment model for agriculture, but for many farmers it 

was the only option they had. 

Other partnerships 
Aside from farmers, regional communities will need to be engaged to support the influx of new 

workers into their areas. Housing will be a priority and support with accommodation will need 

to be investigated. It is also expected that the families of ALES participants will make regular 

trips to visit their relatives in regional and rural Australia, bringing much-needed revenue to 

these areas. 

Partnerships with regionally based VET and tertiary institutions will also have to be developed. 

The influx of new students is likely to invigorate these institutions but also strain their 

resources, and this will need to be addressed as the ALES program rolls out. As noted earlier, the 

new JobTrainer scheme could form an essential part of the ALES program. 

Engagement with local Indigenous communities will be another important element of this 

program. Not only will applicants from these areas be actively encouraged to join ALES but also 

local Indigenous elders with special skills in land management, native plants and bush food 

could provide an important focus for sustainable farming and land management in the ALES 

program. 

Partnerships with other government departments such as Defence and Veterans' Affairs should 

be encouraged, to share expertise and develop employment pathways for former ADF personnel 

and veterans and for ALES participants. The benefit to the ADF of a large recruitment pool of 

physically fit young Australians should not be underestimated. 

The National Disability Insurance Scheme, the Department of Social Services, Headspace and 

other organisations could also be linked into the ALES program to enable people with special 

needs to get involved and succeed with the program. 

A proposed timeline for ALES 
Gain bipartisan political support 
ALES is a very big idea. Without the support of all sides of government it may not last beyond a 

single election cycle. This program will cost a significant amount to set up and run and will 

always be an obvious target for budget cost-cutting. Given the potentially huge long-term 

benefits to Australia, both in increasing numbers of Australian workers shifting to rural and 

regional Australia and bridging the gap between the city and the land, ending the program 

prematurely would be a devastating loss. Ensuring everyone is on board from the beginning is 

essential, as ALES must be overseen by government and have bipartisan support. 

Identify a leadership team 
Like all new things, the ALES program has to start somewhere. The first step for success is 

identifying a dedicated team to run it. The ALES pilot should be overseen by an advisory group 

comprising representatives from Australian Government agencies; stakeholders from industry 
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and Indigenous groups; others with logistics, education, human resources and agricultural 

backgrounds; and those with experience running immersive agricultural training programs. In 

particular, it will be important to choose a leader with appropriate experience of leading a large-

scale national organisation involving mostly young people. 

Identify the priorities and conduct a risk analysis 
With so many moving parts, ALES will be difficult to coordinate. The most important first step 

will be to understand the complexity of the program. Every element will need to be anticipated 

and managed, including: 

• building a comprehensive business case for ALES 

• conducting a risk assessment and addressing areas of risk 

• securing long-term funding and managing the budget 

• consulting and building partnerships with farmers 

• engaging the support of the NFF 

• negotiating partnerships in regional communities and identifying areas for regional hubs 

• identifying an appropriate training curriculum 

• developing appropriate infrastructure 

• working with educational and training institutions 

• engaging with Indigenous communities 

• developing a selection system 

• developing a website 

• selecting program staff 

• finding regional accommodation 

• meeting the special needs of different cultural groups 

• addressing participant special needs 

• developing a marketing program 

• keeping the Australian public informed 

• meeting the expectations of government, particularly those of the Department of 

Agriculture, Water and the Environment 

• instituting a feedback system and evaluation of the program. 

Scale a national pilot program as proof of concept 
Before launching into the main program, a pilot program (the 12-month gap year entry only) 

will be conducted to test the ALES concept. The pilot will not only assess the feasibility of 

running the program but also give an idea of the level of interest in ALES in different regions. 

Participants in the pilot will need to reflect the expected diversity of the proposed ALES 

program, including at least some people with a disability or special need. 
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Pilot program participants will need to be selected to be emotionally robust and able to tolerate 

confusion and/or systems failure. Each participant will be taught how to record 'lessons learned' 

throughout the program. They will also need to be positive representatives of ALES and 

understand they are the vanguard of the program. To some extent all eyes will be on them. 

Feedback and evaluation 
Every step of the ALES program will need to be evaluated and reported. A designated evaluation 

team will work closely with farmers, instructors, communities and the ALES participants 

themselves to ensure every piece of information is captured. Once the evaluation is complete, 

changes to the proposed program can be made prior to going live with the full rollout. 

Rollout 
On the basis of results of the ALES pilot program it is hoped the ALES program could roll out in 

2022. ALES will conduct multiple training programs throughout the year. It is expected that as 

the program progresses many thousands of people will belong to ALES in some capacity. As 

many of these participants will be recent Year 12 graduates, ALES may potentially become one 

of the largest employers of school leavers in Australia. 

Indicative pilot program budget 
Table G1 Indicative ALES pilot budget 

Activity Description Cost 

Identify ALES Advisory 
Team (ALESAT) 

(3 full-time staff) 

Membership to include the team leader and deputy, and members 
representing farmers; the NFF; the Department of Agriculture, Water 
and the Environment and the Department of Education, Skills and 
Employment; Indigenous groups; unions; and a national disability 
organisation. Role is to manage the ALES pilot, including identifying 
the training development team, regional hubs and evaluation team. 

$40,000 

Market the program to 
farmers 

Marketing campaign targeted at farmers. $20,000 

Select a location for ALES 
orientation training 

Option 1: Negotiate the use of, e.g., an under-utilised Defence training 
base (e.g. Point Cook) or TAFE facilities. 

Option 2: Select a hub location in a regional area with appropriate 
facilities for a 5-week residential training course. 

To be advised 

Develop the ALES 
training curriculum 

ALESAT training development team to develop the 4–6-week ALES 
training program – emphasis on common farm skills (WHS, chemical 
use and safe machinery operation, e.g. quad bikes and tractors), 
personal development and physical conditioning. 

$150,000 

Select and train ALES 
instructors / team 
leaders 

Conduct an Australia-wide selection program to identify highly 
motivated instructors (5) and team leaders (10) able to commit to a 
12-month pilot program. 

$500,000 
(includes 
salaries) 

Develop an ALES website 
for the pilot and 
applicant selection 
proforma 

The website will highlight the ALES concept, outline the purpose of 
the pilot and allow interested applicants to apply. Applicants 
complete an online selection proforma. 

$200,000 

Conduct training and 
identify work teams 

100 applicants from around Australia complete the ALES training 
program and are allocated into 10-person work teams. 

$100,000 

Regional hubs ALES work teams arrive in regional hub communities and are 
allocated to farms. Where smaller teams are required, groups of 2 or 
more can be allocated.  

$3,500,000 

(mostly 
salaries) 
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Activity Description Cost 

Pilot evaluation The ALES pilot evaluation team evaluates the program and manages 
issues as they develop. At the conclusion of the pilot, the evaluation 
team will interview a cross-section of participants and farmers, as 
well as evaluating all the written feedback from everyone involved. A 
report of their findings is to be delivered 2 months after the 
conclusion of the pilot. 

$300,000 

(mostly 
salaries) 

Indicative total cost 

(GST excl) 

(Excludes training 
accommodation) 

 $6,070,000 

Conclusion 
COVID-19 is likely to keep Australia's borders closed to tourists and foreign workers for a long 

time. While the virus might eventually be suppressed or even eradicated in Australia, it is very 

unlikely this will happen any time soon internationally. This situation has exposed a deep 

vulnerability in Australia's agricultural sector, where the viability of many farms was almost 

entirely dependent on an overseas casual workforce. Ironically, due to high unemployment in 

cities, COVID-19 may have created the circumstances that might help address what has been a 

long-term problem for regional and rural Australia. 

Aside from the issues facing the agricultural sector, Australians are not just facing one potential 

existential crisis; they are facing many: climate change, a global recession, the highest 

unemployment in living memory, and COVID-19. This 'perfect storm' will have a 

disproportionately negative effect on the young, a situation we must do everything we can to 

prevent. 

The idea of community-based voluntary national service has long been a model in other parts of 

the world. Mostly the focus is unpaid (or low-paid) work within a range of community sectors. 

However, the problems facing Australia's youth, and those facing the rural community, will not 

be addressed via a program that does not remunerate people appropriately. Consequently we 

need a program that looks more like the ADF than the Peace Corps. 

As an entirely self-contained organisation, the Australian Land and Environment Service will 

provide the foundational support to help Australians find a new career path on the land. While 

not everyone who signs up for this program will make this choice, many who have the 

experience of working with the ALES program will seriously consider it. Others who have 

enjoyed the experience of ALES might even consider joining the ADF or Defence Force Reserves. 

At the conclusion of the program, all participants will have developed greater independence and 

important life skills. 

The cost of setting up a program like ALES is justified because the program is not just a short-

term fix for COVID-19; it is also a long-term fix for Australia's ageing and declining agricultural 

and environmental sectors. As confidence in the ALES program grows, it is hoped it will become 

a lasting, highly valued national service program for the benefit of all Australians. 

Indeed, if the ALES program is successful, similar programs in other employment sectors such as 

community and social services, conservation and aged care could be considered. Internationally, 

Australia's progress in re-engaging young people in the land and environment sector will be the 

envy of the world. 
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Appendix H: Workforce data gap 
analysis 

Australian Bureau of Statistics (ABS) 
The ABS have multiple data collections that provide some data on the AgriFood workforce. The 

primary sources are the Census of Population and Housing, Agricultural Census/Survey, Labour 

Force Survey, Economic Activity Survey, and Weekly Payroll Jobs and Wages in Australia release. 

The ABS Census of Population and Housing (CPH) is the most comprehensive set of data 

available on the AgriFood workforce. It is conducted every 5 years, in August (most recently in 

2016), and includes every household in Australia. The 2016 Census form asked (i) whether the 

person had a job in the last week, (ii) whether this was working for an employer or in their own 

business, (iii) their occupation in that job, (iv) the types of tasks normally performed, (v) the 

employer's business name and workplace address, (vi) the industry or type of business the 

person worked for, (vii) the main goods or services provided by that workplace, and (viii) the 

hours worked across all jobs in the last week. Other than hours worked, a person can only report 

their occupation and industry for their main job – no data are recorded about any second job. 

The Census also asks for data on types of formal educational qualifications held, age, gender and 

income (ABS 2016). The data supplied are coded into occupation and industry categories using 

agreed definitions of occupations (ANZSCO classification) and industries (ANZSIC classification) 

(ABS 2006a, ABS 2006b). 

The 4 key limitations of using the ABS CPH for agricultural workforce data are: 

• Timing (August): Any AgriFood worker not employed in the week of August prior to the 

Census is not counted. With a highly seasonal workforce, this means that workers who do 

not typically work during August, or are employed in other jobs during this month, are not 

counted as part of the agricultural workforce. 

• Timeliness (5-yearly): The Census acts as a comprehensive historical record of employment. 

With data collected every 5 years, and information on employment by industry and 

occupation typically released 18 to 24 months after the Census is conducted, these data do 

not provide timely information on how the AgriFood workforce is changing or on changes in 

workforce demand. 

• Focus on primary jobs: Those who work in agriculture as a secondary job are not counted. 

The Census asks a person to list their main job only, even if they have more than one. This 

results in undercounting of women employed in agriculture in particular, with some female 

farm managers having a primary job outside agriculture while also being part of a farm 

management team. 

• Classification limitations: As the AgriFood workforce has changed, occupational and 

industrial classifications have not kept pace with these changes. See the subsequent section 

for detailed discussion of this. 

Despite these limitations, the ABS CPH remains the most comprehensive and consistent dataset 

available on the AgriFood workforce in Australia and how it is changing over time – and the only 
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one that can provide a picture of the workforce through the supply chain (albeit with significant 

limitations). It is also the only dataset that contains information on most parts of the AgriFood 

sector while also being able to be analysed at relatively small spatial scales that enable 

understanding of changing labour demand in different agricultural regions, and to examine 

quality of work, income, qualifications, and hours of work). It is an important historical record 

but does not have the timeliness or comprehensiveness required to meet the information needs 

of a rapidly changing AgriFood sector. 

The ABS Agricultural Census (conducted 5 yearly, in the same year as the CPH) and 

Agricultural Survey (an annual survey conducted in the years between censuses) collect data 

from farmer businesses to provide benchmark information on agricultural industries. 

• The Agricultural Census is sent to all farmers with an estimated value of agricultural 

operations of $40,000 or more in the last 12 months, and produces data to relatively small 

scales (Statistical Area Level 2 or SA2, which are usually similar to or smaller than a local 

government area). 

• The survey is sent to a selected sample of farmers and produces insights for natural 

resource management regions, but not for smaller regions such as local government areas. 

The purpose of the Agricultural Census and the Agricultural Survey is not to produce workforce 

data. Data collection is focused on the volume and value of agricultural production and use of 

inputs such as water. A very limited set of data are produced as part of the 'Farm Management 

and Demographics' data series (ABS 2020b); however, these record only information on the 

characteristics of those who provide information to the ABS for the survey, rather than all 

workers on a farm. 

The ABS Labour Force Survey (LFS) collects data monthly as part of the ABS Monthly 

Population Survey. Around 26,000 households (excluding Defence households) are sampled, 

representing around '0.32% of the civilian population of Australia age 15 years and over' (ABS 

2020d). Workers are classified by major industry and occupation, and every 3 months data are 

released that provide time series information on change in the workforce for those in different 

industries and occupations in the 'Labour Force Australia Detailed Quarterly' data series (ABS 

2020c). 

While these data do not have the timing and timeliness challenges of ABS CPH data, they have 

the same limitations of a focus on primary jobs and classification limitations noted in the 

discussion of the ABS CPH. Additionally, as they are based on a sample rather than a census, 

there can be limitations in their accuracy for identifying trends in smaller industry subdivisions 

such as forestry and logging. 

The ABS also produces data on employment in the AgriFood sector via its Economic Activity 

Survey (EAS), which is a survey of businesses operating in the private sector (public sector jobs 

are estimated using the annual Survey of Employment and Earnings). The EAS is used to 

produce the annual Australian Industry data series (ABS 2020a). This series estimates total 

employment by industry division and subdivision each year. For the manufacturing division, 

data are produced to more detailed level, for a wide range of types of manufacturing (to the 

industry 'class' level). The data produced relevant to the workforce are (i) employment as of end 

of June, and (ii) total wages and salaries. This provides a useful annual time series. However, the 

employment estimates produced differ – in some cases substantially – from those produced in 
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the CPH or LFS. This is because of an important difference in how employment is conceptualised 

and recorded in ABS business surveys (such as the EAS) compared to household surveys (CPH 

and LFS): 

The concept of employment used in the LFS (and other ABS household surveys) differs to the 

concept used in ABS business surveys, where estimates are based on the number of jobs involving 

paid employment. For example, a person holding multiple jobs with different employers would be 

counted in ABS household surveys as employed once, but in ABS business surveys would be counted 

once for each job that they hold. (ABS 2018) 

This means that a person who holds jobs with 2 employers in different parts of the agricultural 

industry would be counted twice in the EAS – once for each employer – while in the CPH and LFS 

they would only be counted once, for whichever they reported was their main job. 

The EAS has the same classification limitations noted for all ABS data sources discussed. 

Additionally, as these industry-specific collections are based on a survey and not a census, 

estimates for smaller agricultural industries sometimes have high relative standard errors, 

meaning they are not reliable for general use. 

Finally, the ABS is producing Weekly Payroll Jobs and Wages in Australia, a new fortnightly 

release throughout 2020 in response to the current pandemic. The release presents 

experimental estimates of weekly payroll jobs and wages, sourced mainly from single-touch 

payroll data, for the purpose of assessing the economic impact of the pandemic on employees 

and the labour market (ABS 2020e). The release outlines the percentage change in payroll jobs 

and weekly wages for agriculture, forestry and fishing in comparison with other industries. 

This release has a different conceptual basis to the CPH and LFS in that the scope focuses on jobs 

rather than households and industries. As a result, this release better captures the full workforce 

in the AgriFood sector, such as the impact of workers who are not resident in Australia. As it is a 

fortnightly release covering the previous fortnight, these data are timely and provides a broad 

understanding of changes in the agricultural labour market. 

Australian Bureau of Agricultural and Resource Economics 
(ABARES) 
ABARES conducts annual surveys of some agricultural industries through the ABARES Farm 

Data and Analysis Program, specifically: 

• Australian Agricultural and Grazing Industries Survey (AAGIS), surveying around 1,600 

farms 

• Murray–Darling Basin irrigation survey, surveying around 400 farms 

• Australian Dairy Industry Survey, surveying around 300 farms. 

Additionally, ABARES conducts a survey of sawmills in the forest industry, although this survey 

is not conducted annually (typically every 2 to 3 years). ABARES generally also conducts 

economic surveys of select Commonwealth-managed fisheries each year. The fisheries that are 

currently surveyed (generally on a 2-year rotating basis) are the Northern Prawn Fishery, the 

Eastern Tuna and Billfish Fishery, and the Commonwealth Trawl Sector and the Gillnet Hook and 

Trap Sector of the Southern and Eastern Scalefish and Shark Fishery. From 2006 to 2018, 
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ABARES also conducted a national survey of vegetable industry farms (300 farms). This survey 

was discontinued in 2019 when industry funding contributions ceased. Coverage in the Murray–

Darling Irrigation Survey was also reduced in 2019 due to reduced government funding. 

ABARES uses the ANZSIC classifications to classify industries within agriculture and uses a 

repeatable and robust methodology to sample farms and collect and analyse data. This enables 

understanding of annual change in key types of farming. 

Limited workforce data has historically been produced from these surveys. This includes data on 

the total labour used on farm (number of weeks of labour total), hours worked on farm by those 

who manage it, and whether farm managers also have off-farm work. There is scope to expand 

the survey questions and reporting to provide more detailed insight into labour demand and 

supply issues experienced by farmers; however, this would require specific resourcing, as it 

would involve an expansion of scope of the surveys beyond the data currently collected. 

ABARES has expanded its annual farm survey collection to include a more regular labour 

supplementary survey from 2016. This supplementary survey seeks to identify the amount and 

type of labour used on farms, as well as recruitment experiences and expectations that farmers 

have in the future. 

Additionally, in 2020 ABARES undertook a one-off reduced collection of labour data by 

telephone for vegetable farms, and expanded horticultural industry coverage to include national 

coverage of fruit, grape and nut farms (1,130 farms in total). 

ABARES has also conducted standalone studies that have provided insight into workforce 

dynamics in agricultural subsectors. These include reports examining productivity benefits 

offered by workers on the Seasonal Worker Programme compared to working holiday makers. 

ABARES does not currently conduct regular surveys of parts of the supply chain after the farm 

gate, with the exception of the semi-regular sawmill survey for the forestry industry. 

Rural research and development corporations and state 
farming bodies 
The 15 rural research and development corporations (RDCs) invest in research and 

development (R&D) and innovation to improve the profitability, productivity, competitiveness 

and long-term sustainability of Australia's agricultural industries. Industry representative and 

state farming bodies represent the interests of farmers at the industry and/or state and territory 

level. These representative bodies engage with a broad range of economic, social, environmental 

and regional issues of strategic importance to the productivity, sustainability and growth of their 

industry and/or industries in their respective state or territory. 

To supplement ABS and ABARES workforce data, RDCs and representative bodies have invested 

in surveys to understand their workforce, in particular its size and composition (including 

overseas workers); recruitment methods; retention (and use of incentives); and training 

utilisation. However, consistent with the data classification shortcomings summarised, few 

agricultural industries can provide accurate data to substantiate their workforce needs claims. 

This lack of accurate data makes it difficult for representative bodies to clearly articulate 

workforce demand. 
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In response to the pandemic, industry bodies have moved quickly to try to address workforce 

data gaps. The National Farmers' Federation's 2020 Farm Workforce Survey will focus 

specifically on determining where the demand for workers is highest and how those workers are 

typically sourced. Hort Innovation engaged EY to undertake a piece of research exploring the 

labour demand and supply challenges arising from the pandemic disruptions. State and territory 

governments are also working with the AgriFood sector to determine workforce needs over the 

next 6 to 18 months. 

Other government collections and large-scale surveys 
Of the many other surveys conducted across Australia on a regular basis, very few produce 

robust data on the AgriFood workforce. 

The Department of Social Services funds the Household, Income and Labour Dynamics in 

Australia Survey – commonly known as HILDA. The survey collects information from 17,000 

Australians about economic and personal wellbeing, labour market dynamics and family life. 

However, as the survey is Australia-wide, there are too few sampled from the AgriFood sector to 

be able to provide insight into how AgriFood labour demand or supply is changing, and there are 

no questions specific to the sector. 

The Education, Skills and Employment portfolio brings together labour market data from a 

range of official sources. This includes the Labour Market Information Portal, which provides: 

• employment data, industry and occupation trends at national, state and territory and 

regional levels 

• reports and publications on employment projections produced by the National Skills 

Commission. 

However, again, data here are limited by the data produced by organisations such as the ABS – 

the limitations noted earlier with regard to ABS data apply. 

The Survey of Employers' Recruitment Experiences is conducted annually across 

metropolitan, regional and remote areas of Australia. The survey, undertaken by the National 

Skills Commission, collects information from 10,000 employers about how employers recruit 

and what they are looking for in applicants, identifying practical ways job seekers can better 

connect with employment opportunities. This includes a limited sample of AgriFood businesses. 

Some universities and other organisations do conduct surveys that include parts of the AgriFood 

sector. Currently none of these produce data that can provide insight into changing labour 

demand and supply, skills need or other aspects of the AgriFood workforce in a consistent way 

across multiple regions of Australia. For example, the annual Regional Wellbeing Survey, 

conducted by the University of Canberra, typically includes a sample of around 2,500 to 4,000 

farmers. It collects data on farmer wellbeing and how farmers are coping with challenges on the 

farm and changing management of the farm. 
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Australian Horticulture, Labour Exploitation and Australia’s 
International Labour Supply 

 
How a broken visa system drives exploitation in Australia’s fresh food economy 

 
 
The National Union of Workers (NUW) has been intensively organising in the fresh food 
supply chain, and in 2014 we launched our “Fair Food Campaign” to tackle the exploitation 
of workers in the domestic horticulture sector. 
 
The horitculture sector internationally has a reputation as one of the lowest paid, exploitative 
and dangerous sectors of work1. Domestically there have been reports of workers trapped in 
the black economy2, illegal and dodgy contractors3, wage theft4, exploitation of temporary 
migrants and backpackers5, dangerous and unsafe conditions and accusations of modern 
day slavery6.Worker exploitation in the agricultural sector has formed part of submissions 
and stories into at least five parliamentary inquiries over the last 3 years. 
 
The National Union of Workers believes that there are two key drivers of worker exploitation. 
 
Firstly the agricultural sector has one of the lowest unionisation rates in Australia’s fresh food 
supply chain. Secondly the broken visa system is a driver in the exploitation of workers. 
These two factors combined have led to a vulnerable and exploited workforce trapped in 
insecure work and insecure visas with grave consequences for workers who seek to 
organise to change their lives. Workers are faced with the threat of losing their jobs or being 
deported when they seek to enforce their rights. 
 
Our policy paper and recommendations draws on the considerable first-hand experience of 
our members to give a broad overview of the agricultural industry and the current structure of 
visas that maintain workforce supply, providing detail of the many issues of exploitation and 
insecure work that are a result of shortcomings in the current system.  
 
The policy focuses on the industry’s overwhelming reliance on undocumented7, irregular 
migrant workers who are subject to the worst forms or exploitation and abuse. These 
irregular workers now number up to 60,000 and growers have come to rely upon them as a 
crucial labour force, particularly in key regional and remote growing regions. Until recently, 
this was a widely acknowledged but rarely discussed open secret in the industry 
 
The policy also includes recommendations to repair the broken visa system which is driving 
exploitation, hardship and poverty in the migrant workforce in Australia. 
 
The National Union of Workers (NUW) believes that the ability of migrant workers to travel 
and to work within Australia, on a permanent or temporary basis, was, is and always will be 

1 https://www.csmonitor.com/World/Making-a-difference/Change-Agent/2012/0905/Six-solutions-to-lifting-the-
world-s-farm-workers-out-of-poverty 
2 https://www.smh.com.au/national/black-jobs-rampant-exploitation-of-foreign-workers-in-australia-revealed-
20150930-gjxz7q.html 
3 https://www.smh.com.au/interactive/2016/fruit-picking-investigation/ 
4 https://www.smh.com.au/business/landmark-legal-action-over-farm-underpayment-20161212-gt92i7.html 
5 http://www.abc.net.au/news/2017-10-26/backpacker-exploitation/9087854 
6 http://www.abc.net.au/news/rural/2017-11-01/exploitation-or-slavery-of-tongans-malaysians-in-
horticulture/9102676 
7 http://theconversation.com/what-its-like-to-live-and-work-illegally-in-australia-81478 
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a positive and enriching aspect of Australia’s culture and economy.  Furthermore, we believe 
that the structure of the visa system should encourage and support such migration in the 
short and long term. 
 
Through analysing of the root causes of exploitation in the industry, and identifying those 
mechanisms, initiatives and reforms that are already working to address exploitation, we 
have developed a series of recommendations that, if fully implemented, will serve to improve 
conditions for all workers in the industry and at the same time provide a sustainable, long-
term solution to the industry’s labour needs.   
 
Key recommendations include:  
 
An Amnesty for Undocumented Workers  
 
An amnesty for undocumented workers and those that have overstayed their visa in order to 
tackle the widespread and systematic use and exploitation of undocumented workers in 
horticulture.  
 
The Amnesty will include: 

 
• Workers who have overstayed their visa, or do not have a visa with appropriate work 

rights will be granted a temporary two year bridging visa with unrestricted work rights. 
 

• Workers who have had Protection Visa (Visa #) applications completed by unlicensed 
agents on their behalf will be started again and reassessed. Provisions should be made 
to ensure these workers receive free and accessible legal and other assistance while 
their case is reassessed. 

 
• The creation of a joint AFP/Border Force/FWO taskforce to work with the Malaysian 

government to catch and prosecute unlicensed agents both in Australia and Malaysia 
who are producing applications for people under false pretences and manipulating the 
Protection visa system 

 
The Seasonal Worker Programme – reforms that will ensure industry sustainability 
and protect workers.  

• The development and phased introduction of a new capped Malaysian and Indonesian 
stream into the Seasonal Worker Programme to provide a lawful pathway for workers 
from those countries to work in the industry, and ensure there is a reliable ongoing 
supply of workers in the horticulture sector.   

 
• Expansion of funding to Department of Jobs and Small Business and Department of 

Foreign Affairs and Trade to administer an expanded Seasonal Worker Program 
 

• The establishment of a ‘right to return’ for Seasonal Workers to continue to participate 
in the Program, in order to improve workers’ job security, and address a structural 
barrier that prevents Seasonal Workers from reporting exploitation. 

 
Reforms to other Temporary Migrant Worker Visas 
 

• The introduction of a requirement that all temporary migrant workers participate in 
mandatory on-arrival briefings on their workplace rights and entitlements, modelled on 
the Seasonal Worker Programme requirements.  
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• The introduction of a requirement for companies that wish to employ Working Holiday 
Makers in the Horticulture industry to be subject to an Approval process similar to that 
required in the Seasonal Worker Programme. 
 

• The removal of the requirement to work 88 days in a regional area or northern Australia 
for a second visa for 417 and 462 visa holders 

 
• The removal of the restriction of six months in one workplace for 417 and 462 visa 

holders 
 

• The creation of a multijurisdictional task force between the Fair Work Ombudsman, the 
ATO, relevant Unions, state government labour hire licensing compliance units and 
the Department of Immigration to prosecute cash contractors who have exploited 
workers and ignored the Fair Work Act, avoided tax obligations and promoted unlawful 
employment pathways.  
 

• Remove the 40 hour per fortnight limitation on hours worked for International students  
 

• Ensure International student visa requirements are linked to academic performance 
rather than hours of work performed. 
 

• Enable those with ongoing secure work to complete the SHEV in a metropolitan area 
rather than a regional area 
 

• Give refugees who came by boat an easier pathway to permanent residency once they 
are found to be refugees 
 

 

These recommended reforms are timely, necessary and crucial to comprehensively ending 
the widespread exploitation of workers in the industry and creating a sustainable and ethical 
labour market in the horticulture industry that is based on respect for workers’ rights. 
 
The industry cannot thrive without the support of migrant workers and refugees, and in 
changing the structures and processes around our visa requirements we will not only secure 
the long term economic viability of the industry but change an entire workplace culture to 
safeguard the rights of thousands of vulnerable workers. 
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   FARM-
  WORKERS 
SPEAK OUT

650 farm workers speak out on exploitation, solutions and the big supermarkets
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This report gives voice to over 650 farm workers who spoke out and participated in 
a worker-to-worker survey between 1 April and 31 May 2019. We are migrant workers, 
mostly from south-east Asia and the Pacific. We work in fruit and vegetable picking and 
packing, mostly in Sunraysia and the Goulburn Valley. These are regions in ‘high season’ 
during the survey period, that reflect farmworking patterns across the nation. Many of us 
are members of the National Union of Workers, Australia’s largest and fastest-growing 
union of farm workers, who is publishing this report. 

We earn an average of $14.80 per hour (before tax). Two-thirds of us earn 
below minimum wage, with wages as low as $4.60 per hour. 68% of us work with 
cash contractors or subcontractors, and very few of us get payslips, PAYG tax or 
superannuation. Only one-third of us hold a valid work visa. We have all faced racism, 
violence and disrespect. 

A clear majority of us work at the farms that supply Coles and Woolworths. Although 
the big supermarkets have ethical supply codes that claim to support workers’ rights, they 
do not enforce these standards. Coles and Woolworths use their market power to force 
suppliers to share all kinds of business information, but when it comes to workers’ rights 
they rely largely on an ‘honour system’ of industry self-regulation that is clearly failing.

But farm workers are strong, and we are getting united, and we are fighting back. 
Thousands of us have joined the union in the last three years and we are fighting for four 
demands: 

EXECUTIVE
 SUMMARY

1.
FAIR WAGES

Every farm worker needs at least $24.36 per hour. No more piece rates.

2. 
VISA JUSTICE

We need a fair visa system that gives migrant farm workers security.

3. 
SECURE JOBS

No more cash contracting. We want direct, reliable, on-the-books jobs.

4. 
FREEDOM OF ASSOCIATION

Migrant workers need union rights like any other worker.
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Coles and Woolworths have the power to fix this, more than any other industry player. 
It’s not right that they make sky-high profits by exploiting migrant workers in their 
supply chains. To show their good faith and responsibility, we are asking them to make 
a framework agreement with workers (like the ones they have for other workers in 
their supply chain). They need to require worker certification of suppliers, allow worker 
education and dispute resolution, price their supply contracts to allow fair wages, and join 
farmers and the union in advocating for a fair visa system. Workers and our union need a 
real voice in that process.

KEY SURVEY RESULTS

• 655 farmworkers who spoke out and participated in this survey;

• $14.80 PER HOUR (before tax) is the average wage of farm workers;

• 68% of workers surveyed work for a cash contractor or subcontractor;

• 33% of workers reported holding a valid visa;

• 57% of workers work at a farm that supplies Coles and Woolworths.
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INTRODUCTION
Farms are a big part of Australian life. They domestically produce the majority of the food 
we eat and a huge share of our exports. Our favourite supermarkets and food brands 
boast pictures of “Aussie farms” and “Aussie farmers,” who occupy an outsized place in 
our national self-image.

Yet the vast majority of the people who work on Australian farms are migrant workers 
from south-east Asian and Pacific nations. They live and work on a patchwork of 
precarious and unequal visas that separate workers by race and ethnicity. Many of them 
are undocumented.

These workers often face appalling working conditions that few if any white Australian 
workers are expected to face. They make as low as $4.80 per hour, cash-in-hand, 
with no tax or super, employed day-to-day with no job security, by dodgy unlicensed 
subcontractors.

These workers are often left out of conversations about them. We aim to change that. 

Between 1 April and 31 May 2019, over 650 farm workers raised their voice together by 
surveying each other about their wages, visa, priorities, and demands for change. The 
survey was conducted largely by in-person interviews driven by union farm workers 
and officials, anchored around two mass meetings of farm workers in Robinvale and 
Shepparton.

WHO WE ARE
This report comes from the farm workers of the National Union of Workers. The NUW is 
a national union of food and warehouse workers uniting tens of thousands of workers 
across our industries. In the four years since farm workers began organising with our 
union, thousands of farm workers doing fruit and vegetable picking and packing have 
joined. 

In 2019 NUW will merge with United Voice to form the United Workers Union, which will 
be one of the largest blue-collar union in Australia, with coverage of two million workers. 
The United Workers Union will unite food workers from farm to table, from the workers 
who pick and pack fruit and vegetables, to the hospitality workers who serve us our food, 
and the poultry, dairy, food processing, bakery, brewery, cold storage and warehouse 
workers in between.

Between April and June 2019, 655 farm workers spoke out and completed this survey. 
All of them were working in horticulture at the time, either picking fruit or vegetables in 
fields or orchards, or packing fruit or vegetables in packing sheds. 

WHO IS        
 SPEAKING     
 OUT?
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Workers from almost every 
major country-of-origin 
participated, including 
Malaysia, Indonesia, Vanuatu, 
Timor Leste, China, Taiwan, 
India, Hong Kong, Vietnam, 
Cambodia, Thailand, Fiji, 
Solomon Islands, Samoa, 
Tonga, Philippines, Italy and 
Australia.

Contrary to popular perception, European 
backpackers are a small minority of farm 
workers. Most farm workers are Asian. 
the two largest groups are Malaysian 
workers (undocumented or applying for 
protection) and Taiwanese backpackers. 
Pacific Islanders are also a significant 
share, especially since the creation of the 
Seasonal Work Program in 2012. As the 
vast majority of farm workers are people of 
colour and migrants, racism plays a role in 
the mistreatment of workers in this sector. 

The workers speaking out in this report 
work in a range of fruit and vegetable 
produce.

20%
other groups 
(Cambodian,
Vietnamese,

Afghani,
Rohingya)

20%
backpacker

 (Taiwanese or
European)

40%
Malay or Indonesian 
(undocumented or

protection)

37%
other*

4%
nuts 18%

apple/pear

6%
vegetable 2%

citrus

33%
grapes

*Includes ‘unknown’: 
not all workers spec-
ified their produce in 
their survey response.
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WE BETTER
SPEAK UP
BE TOUGH
AND FIGHT
FOR OUR
RIGHTS!
-MARIBEL, -MARIBEL, FARMWORKER
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Riverina

NSW

VIC
Goulburn

Valley

Greater
Melbourne

Sunraysia

The workers raising their 
voice through these surveys 
are both union (63%) and 
non-union (37%) workers: a 
higher proportion of union 
members than in the industry 
as a whole.

The workers speaking out 
have worked all around 
Australia, but mostly in two 
growing regions. The first is 
Sunraysia on the Victoria-
NSW border where 85% of 
Australia’s table grapes and 
around 15% of Australia’s 
citrus are grown, picked and 
packed. The second is the 
Goulburn Valley in Victoria 
where 45% of the nation’s 
apples and 85% of the 
nation’s pears are produced.

7%
Greater

Melbourne

4%
Riverina

NSW

30%
Goulburn

Valley 59%
Sunraysia
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As farm workers raise their voice through these surveys, they paint a picture of the 
problem.

HARD LABOUR, DANGEROUS WORK
Farm work is very difficult work. Whether picking fruit and vegetables or packing them, 
workers do physical, painful, repetitive work for hours on end. Often this involves bending 
in awkward and unsafe positions. Vegetable pickers, for example, often work standing but 
bent over 90 degrees picking vegetables from the ground, 8 hours a day, 6 days a week. 
The pace can be punishing. In a packing shed, the pace is often set by supervisors to 
match a machine or team, whereas field workers are paid ‘piece rate’ (per quantity picked, 
at low rates) which requires pickers to work very quickly for long periods to make any 
money. 

Farm workers work outdoors. In grape harvest during the height of summer the heat 
can be excruciating, frequently rising over 40 degrees celsius in summer. Water is not 
provided, and workers typically drink only what they can carry which, in a 10 hour shift 
in 40 degree heat, is a lot of water to carry. In winter the morning temperature can be 
freezing. Workers are not supposed to pick fruit in the rain—especially if climbing slippery 
metal ladders—but are asked to. Toilets are usually not provided, a safety concern for 
women especially.

For these reasons, farm work is some of the most dangerous work in Australia. It has the 
highest fatality rate of any industry - between 2010 and 2014, 1 in 5 workers who died at 
work was working in agriculture1. Our experience as the farm workers union is that when 
farm workers are injured at work, they almost never report it (either for fear of reprisals, or 
due to a lack of knowledge or systems about workplace safety laws at farm sites). 

PIECE RATES AND POVERTY WAGES
Despite the difficulty of the work, farm workers are probably the lowest paid in Australia.

Of the 655 workers who spoke out for this report, the average hourly pay was $14.80 
before tax—well below the casual minimum wage of $24.36/hour during the survey.

1 https://www.safeworkaustralia.gov.au/agriculture.

TOTAL

SUNRAYSIA

GOULBURN VALLEY

RIVERINA

MELBOURNE

AVERAGE DAILY PAY

$128

$109.50

$122

$60

$140

AVERAGE HOURLY PAY

$14.84

$14.30

$15.50

$18.50

$23.66

 THE
PROBLEM
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WORKERS

PERCENT

< $8/HR

27

4.1%

$8-15/HR

200

30%

$15-23.66/HR

194

30%

> $23.66/HR

95

14.5%

NOT STATED

139

21%

There are very large disparities in pay. The lowest reported hourly wage was $4.60, and 
the highest was $37.50. A clear majority (64.2%) of workers earn below minimum wage. 
Disturbingly, over one-third of the workers were paid much less than minimum wage 
(34.6% were paid below $15 per hour, which is almost half the casual minimum wage).

In modern Australia, wages this low should not be possible. 

There are two reasons they are.

One reason is that most fruit and vegetable pickers are paid ‘piece rates’. In this form of 
pay workers are paid not by the hour but by the piece. For example, per box of grapes 
picked, or per tree pruned or planted). In theory this should not lead to lower pay: the 
Horticulture Award requires the price-per-piece to be high enough that the ‘average 
worker’ earns more than the minimum wage (in the survey period, $26.50/hour). However, 
as the below survey shows, this is almost never the case in reality, with average hourly 
wages under piece rates far lower.

The other is the prevalence of subcontracting in the industry. Most horticulture workers 
do not work directly for the farm, but through labour hire. In most cases this will not be a 
labour hire firm, but rather a contractor or subcontractor (or sub-sub-contractor) who pay 
in cash, without payslips, PAYG tax or superannuation. This is driven partly by operational 
reasons such as language barriers and changing labour needs, and partly by the large 
number of undocumented workers that farms are unwilling to employ ‘on the books’. This 
subcontracting model is a big problem for workers - it lowers pay (because each ‘layer’ of 
subcontractor takes a share of workers wages), and allows farms to avoid responsibility 
(shifting employer obligations ‘down the chain’ and allowing companies to turn a blind 
eye).

The majority of farm workers in Australia are migrants, on a patchwork of precarious visas. 
The vast majority of those are on one of four types of visa:

REFUGEE PROTECTION VISA PATHWAY. Those who apply for refugee protection get a 
‘Bridging Visa’ while they await a decision. This process can take 1-6 years. Some bridging 
visas allow the holder to work (‘work rights’), some do not.

PACIFIC SEASONAL WORK PROGRAM. Since 2012, workers from Pacific Island nations 
have been eligible for a visa to do seasonal agricultural work for 6-12 months. Only 
approved employers may participate, and the program has some worker protections.

WORKING HOLIDAY VISA. Workers from eligible countries (mostly Taiwan and Europe) can 
extend their holiday visa by doing agricultural work for 88 days. Employers do not need to 
be certified, and few labour protections exist. 

NO VISA. Many farm workers have no visa at all and can be deported any time.
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Most data on farm workers’ visas is notoriously unreliable, because undocumented 
workers do not self-report, but as a union farm worker survey we have better data. 

Only 35% of the workers speaking out reported holding a valid work visa. Of the 
remaining 429 workers, 35% disclosed they are undocumented, and another 30% did 
not disclose their visa status. We suspect most of these do not have a valid work visa, 
and that therefore over half of the farm workers who spoke out in this survey are 
undocumented.

The agricultural visa system is deeply unequal, dividing workers based on their race 
and country of origin. Workers from Pacific Islands on the Seasonal Work Program, for 
example, have some protections through employer pre-approval, and can return home 
between seasons. However over half of the workers who spoke out are applying for a 
protection visa (41%) or have no visa (14%). Clearly, Australia’s horticulture industry 
depends on workers who are undocumented or applying for refugee protection visas to 
make its profits.

2%

30%
Not stated

33%
Visa (work rights)

21%
Visa (no work rights)

14%
No Visa

Citizen/Permanent Resident
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INSECURE 
WORK
 WITH DODGY SUBCONTRACTORS
Almost all farm workers are in insecure work that is casual, unpredictable, and indirect. 
Over 90% of the workers who spoke out through the survey were casual workers, with 
few permanent workers (largely confined to packing sheds or maintenance). Most of them 
worked on a variety of farms, with most changing farms and even states month to month.

As discussed, the vast majority of workers are also employed indirectly through labour 
hire. In most cases this will not be a labour hire company, but an individual contractor 
or subcontractor. This allows the company that owns the farm or packing shed and runs 
the packing shed to distance themselves from the workers, and turn a blind eye to illegal 
workplace practices. 

50%
Contractor

16%
Direct

18%
Subcontractor

16%
Not Stated

Contractors in horticulture exercise a very high degree of control over workers’ lives. In 
most cases the contractor will arrange accommodation and transport for workers (since 
work is seasonal and requires travel). In the best cases, a labour hire company will arrange 
separate housing and a rented van, but charge workers fees at far above cost (a group 
of 10 workers in a rural area could expect to pay $150 per person per week for a house 
they share), leaving workers with as little as $100-200 in take-home pay per week. In the 
worst cases, an illegal subcontractor will force workers to live with them, charging them 
the exorbitant rent, monitoring their movements and conversations, and other controlling 
behaviours.

1648

1648



14

PUTRI NAZERI:
WALK-OFF FOR TOILETS

I was one of a group of workers picking broccolini at a farm in Bairnsdale. 
There were no toilets in the field - the nearest one was ten minutes drive 
away. We were working ten hour shifts at the time, and it was getting 
towards the end of the day. 

I went to my contractor, Vincent, and said I needed to go to the toilet. He 
told me that I needed to wait until after work, or I could just go in the field. 
Vincent had a lot of control of us - he had the car we all relied on, he owned 
the house we all lived in, he even controlled when we went to the shops. 
Now he wanted to control when we went to the toilet.

That wasn’t good enough. I went to the rest of the workers and asked, “who 
else needs to go to the toilet?” A lot of us did, and not in the field. So seven 
of us got together, and went back to Vincent. ‘We need to go to a real toilet, 
now, and we want you to drive us there.’ This time was different. He took us 
to the toilet then and whenever we needed to after that.

“

RACISM, VIOLENCE, SEXUAL ASSAULT, 
DISRESPECT
Racism is rampant on Australia’s farms. The majority of farm workers are migrant workers 
of colour. 

Workers are very often treated or paid differently based on their race or ethnicity. In 
some cases this is due to their different visa (for example, a Pacific Islander seasonal 
worker may be paid hourly minimum wage by the labour hire firm approved under the 
scheme, whereas an undocumented Malaysian worker may be paid $14/hour by an 
illegal subcontractor). In other cases it may be because different subcontractors employ 
workers from their own country and pay different rates. In other cases, it may be due to 
explicitly racist employers.

Farm workers are at a higher risk of sexual assault or violence from their employer. 
Working in remote areas and often living with the employer, being less able to speak 
out due to language barriers or visa status, being in insecure forms of work where the 
contractor or subcontractor might have a higher level of power over workers, creates 
conditions for abuse.
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JERONIMO:
GETTING OUR ABUSIVE BOSS REMOVED

I was recruited in Dili, East Timor to come to Australia on the Seasonal 
Worker Program to harvest vegetables. This was my first time in Australia 
and I came with around 40 other workers. When we got to Australia one of 
our supervisors treated us unfairly. 

We were paid a piece rate, so we needed our work recorded correctly to 
get paid. However sometimes the produce we picked ‘went missing’ and we 
were paid less. We complained to our supervisor who always said “I’ll deal 
with that later”, but never did.

We tried to speak to the farmer directly, but we needed our supervisor to 
translate for us, and he wouldn’t translate for us unless we paid him bribes. 
He also had control of the car that we had all paid for together and would 
stop us from using it, trapping us in the house.  

He would talk badly and swear at us, including to the women - in Timorese 
culture this is very rude. One night, he had a fight with a woman and 
attacked her with a chair, waved a knife at her and threatened to kill her. 
Because the woman didn’t speak English, he told the company his side of 
the story, and the company went to discipline the woman.

The next night we had a union meeting and decided enough was enough. 
Through the union we made a collective complaint and demanded he be 
sacked and sent away from our farm. Because we all stuck together and 
spoke up, we got a quick outcome and get the supervisor sent away. I’m 
happy and proud of what we did as union members.

“
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THE SUPER- 
 MARKETS’ 
ROLE
WHY SUPERMARKETS CAN AND MUST FIX THIS
Coles and Woolworths have huge power in the fruit and vegetable industry. With a 
combined market share of 60% of the groceries market1, these two companies are not just 
the biggest supermarkets in Australia—they are the 19th and 15th largest retailers in the 
world.2

It’s no secret that Coles and Woolworths can and do dictate terms to their suppliers. A 
succession of government inquiries have confirmed this over the past two decades.3 They 
have used their market power to force their suppliers to make ‘voluntary’ contributions to 
marketing campaigns, to pay ‘supplier rebates’ to obtain shelf space at supermarkets,4 and 
to open their books and share commercially sensitive information.5

Most farm workers in Australia are working in the Coles and Woolworths supply chain. 
Of those who spoke out through this survey, a significant proportion work at Coles and 
Woolworths suppliers. This includes 151 workers at 26 separate farm sites which are 
confirmed suppliers of Coles and Woolworths (based on publicly available information), 
and a further 223 workers at 49 separate farm sites which are believed to be (based on 
information provided by the workers). Indeed, only 23 workers at 8 sites are known not to 
be either a Coles or Woolworths supplier, with the remaining 43% not knowing whether or 
not their farm is.

2 http://www.roymorgan.com/findings/7537-woolworths-increases-lead-in-$100b-plus-grocery-  
 war-201803230113/
3 https://www.themonthly.com.au/issue/2014/august/1406815200/malcolm-knox/supermarket-monsters.
4 https://treasury.gov.au/consultation/c2018-338723; https://www.accc.gov.au/system/files/Grocery%20  
 inquiry%20report%20-%20July%202008.pdf.
5 https://www.themonthly.com.au/issue/2014/august/1406815200/malcolm-knox/supermarket-monsters/

3.5%
Not a

Coles/Woolworths
Supplier

34%
Likely

Coles/woolworths
Supplier

43%
Unknown
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THE SUPERMARKETS CAN FIX THIS
Coles and Woolworths have unparalleled power in the supermarket supply chain to 
protect migrant farm workers. Indeed, both supermarkets already support ethical supply 
codes of conduct to ensure workers are paid minimum wage, have access to drinking 
water and toilets, are free from harassment, violence or discrimination, and to restrict 
unlawful or off-the-books subcontracting.6  However the results of this survey suggests 
that compliance with such codes of conduct is inconsistent.

There is a discrepancy between what supermarkets say they do, and the actual 
experiences of farm workers.

The problem lies in the supermarkets enforcement of these standards.

The results of this survey suggests that a number of key growing regions are not 
compliant with the supermarkets audits and ethical codes of conduct. A number of the 
suppliers mentioned by the surveys are repeat offenders of worker exploitation and 
underpayment.

Supermarkets have a long list of policy standards, codes and self- regulation audits 
which have acted as a smokescreen rather than as a deterrent to exploitation. A number 
of these audits are conducted for the supermarkets by the labour hire industry and/or 
horticulture associations. An audit system which relies on the industry to monitor its own 
behaviour will always be ineffective and deeply conflicted—it is like the fox guarding the 
hen house.

This report argues that in order to end exploitation and underpayment in the fresh food 
industry, supermarkets must take responsibility for compliance and include workers in 
their unions.

Under the Seasonal Worker Program for example, employers must be approved by 
the federal government before they can employ Pacific workers, and breaches of 
workplace standards can result in employers being disqualified. This approval system 
is independent, includes workers and their union and can be effective. For example, 
AgriLabour was suspended from this program in 2018 for underpaying workers.7 

Critically, neither Coles nor Woolworths have committed to an approval process of 
suppliers that is independent or gives workers a real voice in making decisions.

Audit processes and ethical standards will continue to fail unless workers voices are 
heard. The only effective way to end exploitation is to ensure workers have freedom 
to choose their union, are empowered to speak out, and are protected when they raise 
issues. Exploitation of farm workers has been pushed into the spotlight in the last few 
years because farm workers were brave enough to speak out about exploitation in the 
media with the support of their union.

Empowered workers are the best day-to-day independent auditors—they are the only 
way to shine a light on bad and unethical work practices.

6 https://www.coles.com.au/corporate-responsibility/sustainability/ethical-sourcing; https://www.wool  
 worthsgroup.com.au/icms_docs/189697_responsible-sourcing-policy.pdf.
7 https://www.abc.net.au/news/2018-05-23/government-suspends-labour-hire-firm-amid-underpay  
 ment-claims/9788742.
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WHAT SUPERMARKETS MUST DO
A systemic solution to farm worker exploitation requires Coles and Woolworths 
participation. They can do this in a Framework Agreement with farm worker members of 
the NUW to enact concrete, enforceable, independent mechanisms to ensure workers in 
their supply chain are protected.

This is a pretty common measure. Coles and Woolies have already signed similar 
agreements with unions to protect workers in their supply chains, such as the Cleaning 
Accountability Framework (for cleaners) and the Bangladesh Accord (for garment 
workers). For farm workers, such agreements are common place in other parts of the 
world, and have been key to raising the living and working standards of farm workers. The 
Coalition of Immokalee Workers, for example - an organisation of farm workers in Florida 
- has agreements with 14 very large food retailers (supermarket, fast food and catering 
chains). 

Any agreement would need to include five major components: 

1. SUPPLIER CERTIFICATION. Employers (whether farms or labour hire) should prove that 
they comply with supermarkets’ ethical supply codes and be certified compliant in order 
to be a supplier. Workers and their union need a real voice in decision-making.

2. WORKER EDUCATION. To be certified, employers should host on-arrival briefings for 
new workers, where union workers educate new workers (many of whom will be new 
migrants) about their rights and how they can join together to protect them. 

3. THE RIGHT TO SPEAK OUT. If the ethical supply codes or workplace laws are broken, 
workers need to be able to raise those concerns with union representation, and if no ac-
tion is taken, to escalate them in stages to de-certification.

4. FAIR PAY PRICING. For workers to be paid a fair wage (or at least a legal one), the 
supermarkets will need to pay suppliers enough that they can afford it. Downward price 
competition may help consumers, but it should not drive workers into poverty.

5. ADVOCACY FOR VISA JUSTICE. Farmers and Workers are already united in calling for a 
new visa system for farms: a seasonal work visa for non-Pacific workers, and an amnesty 
for undocumented workers already here. Supermarkets should support that.
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COLES AND 
WOOLWORTHS 
HAVE THE 
POWER TO 
FIX THIS, 
MORE THAN 
ANY OTHER 
INDUSTRY 
PLAYER. 
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THE
SOLUTIONS

The 650 farm workers who spoke out through this survey nominated their top priorities 
by choosing from the list above or writing in their own.

0 10 20 30 40 50 60 70 80

Not Stated

Other

Visa Amnesty

Fair Contracting

Better Wages

WHAT WE WANT
Farm workers across Australia are uniting to call for four key changes in the industry. 

1. FAIR WAGES. Farm workers should be paid at least minimum wage, and be paid hourly 
like any other worker. Price-gouging workers for accommodation etc must end

2.VISA JUSTICE. A Seasonal Work Program-like visa should be expanded to non-Pacific 
countries. Undocumented workers here now need an amnesty.

3. SECURE JOBS. Farmers should be employed direct by farms or through a labour hire 
company. Dodgy contractors must go, as should sub- and sub-sub-contractors.

4. FREEDOM OF ASSOCIATION. Farm workers have the right to join a union and organise 
for change, as do all workers. Migrant workers should not be treated differently.
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FARMWORKERS FIGHT BACK AS A UNION
Farm workers are incredibly strong people. We are tough: most Australians would not last a 
week doing the work that we do. We are courageous: to move to a foreign country, without 
a stable visa, without speaking the language, and face the fear of immigration raids takes 
guts. We are loving: we look after our families and each other, and most of us came to work 
in Australia to send money home to our families so our children could get ahead.

On a day-to-day basis, the best hope for farm workers to win is to unite and fight for 
change.

NARORN:
BETTER PAY AND SECURE JOBS AT COOLIBAH 
HERBS

I started working at Coolibah Herbs in 2009. I started with a contractor 
earning $13 per hour as a casual. That was good! Other workers were getting 
$10 or $11 per hour. People were scared to lose their jobs, so they didn’t 
want to complain. Many workers who had been there for four or five years 
were still casual. Their supervisor would say they could have full time, then 
they would go to the office and the office would say no. Sometimes the 
supervisor would point and say “you not come tomorrow”, and you would 
lose your job. 

When the union started coming, things started to change. It was easier 
in the packing shed, because people would all work together. We started 
having meetings in McDonalds and at people’s houses. We heard that the 
company didn’t want us to join, so we weren’t sure who to trust. When we 
joined, we decided we wanted to get rid of the contractors and get direct 
jobs. Together as a union we met the company and negotiated step by step.

I’m proud to say that we won direct jobs for everyone at Coolibah Herbs. 
We also have a union agreement with Coolibah Herbs which gives us higher 
wages and holiday time. 

I don’t work at Coolibah any more, but I’m proud of the permanent jobs we 
created, and that my friends can afford important things for their family. 
They aren’t afraid anymore.

“
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JEFFRY:
WINNING THE RIGHT OF RETURN FROM VANUATU 

ABDUL:
WINNING BACKPAY AT COVINO*
* Name changed

* Covino Farms were at the centre of the widely seen Four Corners episode “Slaving Away” in 2015.

I’ve been a fieldworker at Covino for many years. In April this year, the 
company held a meeting, where my team were told they had to move from 
one labour hire agency to another. The new agency said that Covino wanted 
to move them from hourly pay to piece rates. I wasn’t affected, but the rest 
of my team was.

Everyone was really stressed about what this would mean; not making as 
much money; having to work more quickly and possibly getting injured. We 
also knew the season was slowing down, so picking the same weight would 
get harder and harder.

We started organising with the union (who helped us get rid of bad 
contractors before). We had some meetings and more of us started to join 
and unite. We were scared, but we also had little to lose - after the first pay 
on piece rates, some people were underpaid by $200 in one week!

We made the decision to write to the agency and Covino about it, even 
though we knew it might mean they stopped giving us hours. We asked that 
they back pay us, and put us back on hourly pay.

After a couple of weeks, the agency did what we asked. It felt really good 
to see my team win what were owed, and go back to the security of hourly 
pay. People still have a lot of problems (unpaid superannuation from the old 
agency, constant late payments, not getting payslips) but by uniting and 
standing up together we have been able to change things for the better. 

My Name is Jeffry from Vanuatu and a proud member of the NUW. I 
currently work at Sundrop Tomato Farm in Pt Augusta South Australia 
through MADEC Australia. I am a seasonal worker on the Seasonal Worker 
Program, which means I work in Australia for part of the year on a seasonal 
work visa, then return to Vanuatu when the season ends.

One fear that a lot of seasonal workers have is that if we speak out, we 
will not be allowed to return back to Australia to work next season. When 
I worked for Perfection Fresh Tomato Farm in Two Wells, we had a dispute 
with MADEC and we did speak out. This resulted in an agreement with 
MADEC to give all seasonal workers (who come and go between Australia 
and our home country) the right to return to Australia if we wished.

Not long ago, I was left off the list to come back to Australia for another 
season. I called the NUW from Vanuatu, and by working together we were 
able to get me back to Australia again. I am very proud of what the Ni 
Vanuatu members have achieved with NUW.

“

“
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WHAT YOU
 CAN DO
Depending on who you are, there are next steps you can take today: 

INVESTORS. If you hold shares in Coles or Woolworths, you can join a large and growing 
group of shareholders calling on them to sign the agreement: https://accr.org.au/
memberships/shareholder-sign-up/

SHOPPERS. Add your name to the list of consumers committed to ending human rights 
abuses. You can sign our community petition here: https://www.megaphone.org.au/
petitions/australia-wants-fair-food

POLITICIANS. The Farmers Federations and our union are already united in calling for a 
visa amnesty. You can contact NUW at fairfood@nuw.org.au.

FOOD RETAILERS. Supermarkets and other retailers can sign a framework agreement like 
that outlined above. To learn more, contact NUW at fairfood@nuw.org.au.

WORKERS. Unite with thousands of farm workers around the country and join the fastest-
growing union in Australia: https://www.joinaunion.org.au/nuw/industrial2/join
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Chair’s foreword 

This Report presents a summary of the Finance and Administration Committee’s Inquiry into the 
practices of the labour hire industry in Queensland. 

The Inquiry was conducted at a time of increasing discussion and debate on the nature of Australian 
work arrangements and employment conditions, as governments and policymakers across the nation 
are seeking to establish an appropriately balanced regulatory and policy environment to best support 
both a flexible labour market, and consistently fair and safe employment conditions for workers.  

The Committee recognised that labour hire employment plays a significant and important role in many 
of our key industries and will continue to do so into the future, as businesses look to cost-effectively 
meet seasonal labour demand, streamline recruitment and hiring practices, address skills shortages, 
and boost productivity.   

The majority of labour hire operators appear to be acting in keeping with their legislative requirements 
as responsible employers.  

However, evidence received by the Committee also highlighted concerning incidents of phoenixing, 
sham contracting, the exploitation and mistreatment of workers, the undercutting of employment 
conditions, and a range of other illegal or questionable practices. 

Such practices are undermining the operation of the sector and resulting in a range of adverse impacts 
on employers, businesses, families and communities across the State.   

The Committee considered a range of possible solutions to the issues identified, including various 
statutory and non-legislative measures engaged in other national and international jurisdictions, 
together with other ancillary improvements to the current regulatory regime. 

Opinions on both the issues and proposals identified during the Inquiry were diverse and wide ranging, 
with the Committee receiving detailed evidence and heartfelt testimony from stakeholders 
representing a broad cross section of different views from businesses and the community. 

On behalf of the Committee, I wish to extend my sincere thanks to the many individuals and 
organisations who lodged written submissions and participated in the Committee’s briefings and public 
and private hearings, both in Brisbane and across regional locations in Queensland.  

I also thank the Committee’s secretariat, the Queensland Treasury’s Office of Industrial Relations, the 
Department of Employment and Industrial Relations and the Parliamentary Library and Research 
Service for their assistance to the Committee. 

I commend this Report to the House. 

 

 

Peter Russo MP 

Chair 
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Recommendation 

Recommendation 1 23 

The Committee recommends that the Minister progress this issue through COAG meetings to work 
together with the Federal Government to address the issuance of ABNs to employees as a way for 
labour hire companies to avoid their employer obligations. 23 
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1. Introduction 

1.1 Role of the Committee 

The Finance and Administration Committee (Committee) is a portfolio committee of the Legislative 
Assembly which commenced on 27 March 2015 under the Parliament of Queensland Act 2001 and the 
Standing Rules and Orders of the Legislative Assembly.1 

The committee’s primary areas of responsibility include: 

 Premier, Cabinet and the Arts 

 Treasury, Aboriginal and Torres Strait Islander Partnerships and Sport, and 

 Employment, Industrial Relations, Racing and Multicultural Affairs.  

Section 93(1) of the Parliament of Queensland Act 2001 provides that a portfolio committee is 
responsible for examining each bill and item of subordinate legislation in its portfolio areas to consider: 

 the policy to be given effect by the legislation 

 the application of fundamental legislative principles, and  

 for subordinate legislation – its lawfulness. 

1.2 The Inquiry referral 

On 2 December 2015 the Queensland Legislative Assembly agreed to a motion that the Finance and 
Administration Committee inquire into and report on the practices of the labour hire industry in 
Queensland (Inquiry).2 

In undertaking the Inquiry, the Committee was required to consider: 

a) The extent, nature and consequence of labour hire employment in industries and/or regions, 
including within industry supply chains and the responsibilities of entities involved 

b) Phoenixing, under-capitalisation and undercutting of conditions by labour hire companies 
(“companies”) and their impact on the labour market and business 

c) The social and economic impacts, including on regional communities, of replacing permanent 
employees, apprentices and trainees with labour hire workers 

d) Allegations that labour hire and sham contracting are being used to avoid workplace laws and 
other statutory obligations, such as: 

i. Underpayment of wages and entitlements, including superannuation, and 

ii. Avoidance of payroll tax and WorkCover premiums 

e) The effectiveness of enforcing current industrial relations laws and instruments, occupational 
health and safety laws and workers’ compensation laws in the labour hire industry 

f) Allegations of exploitation, harassment and other mistreatment of workers employed by 
companies 

g) Whether tendering and employment practices create an uneven playing field for competing 
businesses, and 

h) The regulation of labour hire in Australian jurisdictions and internationally and effective 
enforcement mechanisms, including bonds, licensing, registration and other forms of 
compliance. 

1  Parliament of Queensland Act 2001, section 88 and Standing Order 194. 
2  Queensland Parliament, Record of Proceedings, 2 December 2015, pp. 3061-3062 

1673

1673



The committee is required to report to the Legislative Assembly by 30 June 2016. 

1.3 Inquiry process 

The Committee announced the Inquiry by advertising the terms of reference on its website.3 The 
Committee also wrote to stakeholders and to subscribers to inform them of the Inquiry and invite 
written submissions.  

On 29 January 2016, the Committee sought assistance in relation to the Inquiry from Queensland 
Treasury and from the Department of Employment and Industrial Relations. On 18 February 2016, the 
Queensland Treasury provided the Committee with a volume of background information on the labour 
hire industry and in response to the Inquiry’s Terms of Reference. On 24 February 2016, officials from 
Queensland Treasury’s Office of Industrial Relations (OIR), including representatives from Workplace 
Health and Safety Queensland (WHSQ), participated in a public briefing for the Inquiry.  

The closing date for submissions was 7 April 2016. The committee received a total of 41 submissions, 
a number of which were provided confidentially. A list of submitters is provided at Appendix A. 

The Chair of the Committee attended a Horticulture Workers Interagency Group (HWIG) forum in 
Bundaberg on 27 April 2016. 

The Committee held public hearings in Brisbane on 11 May and 15 June 2016 and in regional locations 
across Queensland as follows: 

 6 June 2016 – Gatton 

 7 June 2016 – Emerald 

 8 June 2016 – Mackay 

 9 June 2016 – Cairns 

 15 June 2016 – Bundaberg videoconference 

 20 June 2016 – Moranbah. 

A list of all public hearings and witnesses is available at Appendix B.  

The Committee also received evidence from witnesses in private hearings on a number of occasions.  

Copies of material published in relation to the Inquiry, including written advice, transcripts of the 
Committee’s public briefing and public hearings, and all published submissions, are available on the 
Committee’s website. 

1.4 Structure of the report 

Chapters 1 to 2 of this report describe the background and policy context for the Committee’s inquiry 
into the labour hire industry and its practices.  

Chapter 3 considers the extent and nature of labour hire employment across industries and regions of 
the State, including within industry supply chains. 

Chapter 4 considers the social and economic impacts of labour hire industries and employment 
practices, including on regional communities and business competition. 

Chapter 5 considers the poor conduct of some labour hire companies, including allegations and 
evidence regarding the use of phoenix activity, sham contracting, how tendering practices impact on 
a level playing field, and the exploitation, harassment and mistreatment of workers employed through 
labour hire arrangements. 

3  See: www.parliament.qld.gov.au/FAC  
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Chapter 6 considers the current regulatory framework and options for improving the regulation and 
standards of the labour hire industry, including statutory and other compliance mechanisms and 
various proactive actions employed in Australian and international jurisdictions and proposed by 
stakeholders. 
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2. Inquiry overview 

Work organisation and labour markets in Australia have changed markedly over the last thirty years. 
One of the defining features of these changes has been an increasing trend towards “individualised 
and decollectivized employment models”, which are characterised by the downsizing or outsourcing 
of firm activities, and the rise of more flexible or less secure forms of work.4 This includes, for example: 

 increased use of on-call, temporary and fixed-term workers 

 the conversion of employees into independent contractors 

 the expansion of business format franchise arrangements, and  

 temporary movements of workers to meet short-term labour demand, such as guest workers.5  

These developments, which mirror similar trends experienced in most industrialised nations, fuelled a 
rapid expansion in the temporary staff services or labour hire industry throughout much of the 1990s 
and 2000s.6  

Industry growth has stabilised since the onset of the global financial crisis, and profit margins have 
declined. However, the labour hire industry is now a well-established feature of the Australian labour 
market and a significant player in employment arrangements across the country.7 Currently, it is 
estimated that there are approximately 5,800 labour hire businesses in Australia, generating revenue 
to the tune of $18.5 billion and distributing approximately $12.7 billion in wages.8  

These businesses perform a number of functions in the labour market, including maintaining a pool of 
potential employees, matching a person with an appropriate employer, and assisting employers to 
recruit suitable staff.9  Under typical arrangements, a labour hire agency will “on-hire” the services of 
an agency worker to a “host business” for a service fee, whilst remaining the employer of the worker, 
and bearing responsibility for their wages and other on-costs.10 

4  J Burgess  and J Connell, Temporary agency work and the evolving employment model in Australia, 
Employment Studies Centre, University of Newcastle, Australia, 2006, p.1; A Allday, Needs a helping hand: 
Industry profit falls due to increased competition, IBISWorld Industry Report N7212: Temporary Staff 
Services in Australia, January 2016, pp.5-6; R Johnstone, Dismantling Worker Categories: The Primary Duty 
of Care and Worker Consultation, Participation and Representation in the Model Work Health and Safety 
Bill 2009, National Research Centre for Occupational Health and Safety Regulation, ANU Working Paper 
no. 82, October 2011, p. 3 

5  Johnstone, Dismantling Worker Categories, October 2011, p. 3 
6  E Underhill and M Quinlan, How Precarious Employment Affects Health and Safety at Work: The Case of 

Temporary Agency Workers, Relations Industrielles, vol. 66, no. 3, 2011, p. 398; Johnstone, Dismantling 
Worker Categories, October 2011, p. 3; House of Representatives Standing Committee on Employment, 
Workplace Relations and Workforce Participation, Making it work: Inquiry into independent contracting 
and labour hire arrangements, Canberra, August 2005, pp. 41-42; A Shomos, E Turner and L Will, Forms 
of Work in Australia, Productivity Commission Staff Working Paper, April 2013, p.xii 

7  Shomos et al, Forms of Work in Australia, April 2013, p.1; A Allday, Industry profit falls due to increased 
competition, January 2016, p.4 

8  Allday, Industry profit falls due to increased competition, January 2016, p.3 
9  Australian Bureau of Statistics, Labour Hire Workers, Feature Article (online), 6105.0 – Australian Labour 

Market Statistics, January 2010 (accessed April 2016), available at: 
http://www.abs.gov.au/AUSSTATS/abs@.nsf/Previousproducts/6105.0Feature%20Article1Jan%202010  

10  House of Representatives Standing Committee on Employment, Workplace Relations and Workforce 
Participation, Making it work: Inquiry into independent contracting and labour hire arrangements, 
Canberra, August 2005, p.32; Fair Work Ombudsman, Understanding on-hire employee services: A guide 
for on-hire businesses and host organisations, webpage, December 2013 (accessed May 2016), available 
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Initially, the industry specialised primarily in supplying temporary clerical staff to workplaces to fill gaps 
caused by staff absences or short-term peaks. However, it has evolved to operate across a broad 
spectrum of industries, with IT and telecommunications, mining, manufacturing, construction, health, 
financing and insurance, and some agricultural businesses all reporting significant reliance on labour 
hire usage.11  

The development of the industry has been attributed to employers’ preferences for an agile and 
flexible workforce which can respond to changing work demands and support simplified and cost-

effective management practices.12 Studies have identified that the labour hire industry can support 
businesses by: 

 providing enhanced numerical flexibility to cope with peaks and troughs in demand, staff absences, 
or to manage specific work (e.g. programmed maintenance) 

 simplifying recruitment and selection processes and meeting interim or immediate staff needs at 
short notice 

 facilitating access to specialist skills from time to time as required  

 reducing in-house staff and outsourcing non-core business areas, including the management of 
areas of expertise (e.g. human resources, occupational health and safety) 

 reducing costs associated with staff overheads and entitlements,  

 simplifying tax planning, and  

 outsourcing risk management and administrative burdens associated with regulatory compliance, 
including unfair dismissal claims and workers’ compensation.13  

For workers, it has been suggested that supplying labour on a temporary basis may also afford certain 
benefits in terms of maximising their independence in determining work options, and supporting more 
flexible and varied work than would be readily accessible or achievable through more rigid or 

traditional employment options.14  

However, it is also recognised that while agency workers in Australia are a diverse group spanning all 

occupational levels and industries; they tend, on average, to be engaged in low-skilled and labour-

intensive positions and exhibit the characteristics of “marginal, peripheral workers”.15  

at:https://www.fairwork.gov.au/ArticleDocuments/723/On-hire-employees-services-workplace-
obligations.pdf.aspx  

11  House of Representatives Standing Committee on Employment, Workplace Relations and Workforce 
Participation, Making it work: Inquiry into independent contracting and labour hire arrangements, 
Canberra, August 2005, p.1 

12  K Wheelwright, Case Note: Roosters, Ducks and labour Hire Arrangements: Damevski v Giudice (2003) 202 
ALR 494 (FCA Full Court), Southern Cross University Review, vol. 8, 2004, pp.190-191 

13  A Knox, Lost in translation: an analysis of temporary work agency employment in hotels, Work, 
Employment and Society, vol. 24, no. 3, 2010, p.452; R Hall, Labour Hire in Australia: Motivation, Dynamics 
and Prospects, University of Sydney, Working Paper 76, 2002, p.8; House of Representatives Standing 
Committee on Employment, Workplace Relations and Workforce Participation, Making it work: Inquiry 
into independent contracting and labour hire arrangements, Canberra, August 2005, pp.36-37; Allday, 
Industry profit falls due to increased competition, January 2016, pp.12-13; Shomos et al, Forms of Work in 
Australia, April 2013, pp.3-4 

14  Knox, Lost in translation: an analysis of temporary work agency employment in hotels, 2010, p.452  
15  R Hall, Temporary Agency Work and HRM in Australia: Cooperation, Specialization and Satisfaction for 

the Good of All?, Personnel Review, vol. 25, no. 2, 2006, p. 171.  35(2); Underhill and Quinlan, How 
Precarious Employment Affects Health and Safety at Work, 2011, p. 398 
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A wide range of studies have reported that labour hire workers tend to have poorer employment 
conditions than their direct hire counterparts, including: 

 lower rates of pay than comparable direct hire workers  

 fewer opportunities for training and career development 

 higher rates of occupational injury attributed to factors such as lower familiarity with tasks, limited 
training and supervision, or potentially, inappropriate placements, and 

 a lower likelihood of being offered employment post-injury. 16 

Implicit in concerns about these discrepancies is a view that the industry’s growth is partly a response 
to increased regulation of the employment relationship, with some firms seeing labour hire as a way 
of cost-cutting by minimising certain responsibilities towards their workforce; thus undermining 
workers’ pay and entitlements.17  Such trends, it is argued, have led to the situation of a primary core 
market of employees and a secondary market of labour hire employees, with fewer privileges.18 

In addition, claims of the exploitation of labour hire workers (including underpayments, discrimination 
and harassment), and of the use of illegal business practices which deny employees access to key 
entitlements and protections, are not uncommon.19  

Concerns about the incidence of such practices previously prompted a number of evaluative studies 
and inquiries at the peak of the industry’s growth, in the mid-2000s. This included a Productivity 
Commission review paper, together with Federal Senate Committee and Victorian Parliamentary 
Committee inquiries, which generated recommendations for reform.20 These evaluative efforts 
informed a range of minor legislative reforms and educative measures, often with engagement at the 
national level (including through the Council of Australian Governments) or across different state 
agencies.  

However, questions about the adequacy of the regulatory regime were reawakened in May 2015, 
when the ABC’s Four Corners aired allegations of the exploitation of workers in the agricultural and 
food processing industries supplying major supermarkets, in its report “Slaving Away”.21 Among the 
reported findings was a revelation that cucumber pickers in Bundaberg were being paid as little as  

16  K Wheelwright, Case Note: Roosters, Ducks and labour Hire Arrangements: Damevski v Giudice (2003) 202 
ALR 494 (FCA Full Court), Southern Cross University Review, vol. 8, 2004, pp.190-191; Underhill and 
Quinlan, Beyond statutory enforcement – alternative approaches to improving OSH in the temporary 
agency sector, Policy and practice in health and society, vol. 9, no. 2, 2011, p.109; Knox, Lost in translation: 
an analysis of temporary work agency employment in hotels, 2010, p.452; S Houseman, Temporary agency 
work: temporary agency work is not generally a stepping-stone to regular employment, IZA World of 
Labour, article no. 27, May 2014; J Fudge and K Strauss, eds., Temporary Work, Agencies and Unfree 
Labour – Insecurity in the New World of Work, New York: Routledge, 2014. 

17  Shomos et al, Forms of Work in Australia, April 2013, p.1. See also D Graham, Regulation of Labour Hire 
Arrangements: A Study of Queensland Labour Hire Agencies, PhD Thesis, TC Beirne School of Law, 
University of Queensland, 2007, p.2 

18  Graham, Regulation of Labour Hire Arrangements: A Study of Queensland Labour Hire Agencies, 2007, p.2 
19  Office of Industrial Relations, Queensland Treasury, Correspondence, 18 February 2016.  
20  Patrick Laplagne, Maurice Glover and Tim Fry, The Growth of Labour Hire Employment in Australia, Staff 

Working Paper, Productivity Commission, February 2005; House of Representatives Standing Committee 
on Employment, Workplace Relations and Workforce Participation, Making it work: Inquiry into 
independent contracting and labour hire arrangements, Canberra, August 2005; Parliament of Victoria, 
Economic Development Committee, Final Report: Inquiry into Labour Hire Employment in Victoria, June 
2005. 

21  Office of Industrial Relations, Queensland Treasury, Correspondence, 18 February 2016. 
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$12 an hour.22 This followed on from the publication of a number of investigative and inquiry reports 
produced by the Fair Work Ombudsman (FWO) and various other statutory agencies and sector actors 
which have highlighted instances of illegal activity and exploitation within labour hire arrangements 
and procurement practices.23  

In light of the allegations and reports, Queensland Treasurer, Minister for Employment and Industrial 
Relations and Minister for Aboriginal and Torres Strait Islander Partnerships, the Hon. Curtis Pitt MP, 
announced that an inquiry was necessary “to get to the bottom of these complaints” and ensure that 
“employers are complying with Queensland’s workplace laws and that workers aren’t unfairly 
exploited”.24  

The establishment and referral of the Inquiry, on 2 December 2015, came after the June 2015 and 
September 2015 establishment of inquiries into labour hire in South Australia and Victoria 
respectively.25  During the Committee’s consideration of this Inquiry, the Productivity Commission also 
published the final report of its inquiry into the Workplace Relations Framework (21 December 2015); 
and Federal Senate Education and Employment References Committee reported on its related Inquiry 
into the impact of Australia’s temporary work visa programs on the Australian labour market and on 
the temporary work visa holders (17 March 2016); and the Federal Joint Standing Committee on 
Migration reported on its inquiry into the seasonal worker program.26

22  Office of Industrial Relations, Queensland Treasury, Correspondence, 18 February 2016. 
23  See, for example: Office of the Australian Building and Construction Commissioner, Sham Contracting 

Inquiry Report, Australian Government, 2011; TNS Consultants, Working arrangements in the building and 
construction industry further research resulting from the 2011 Sham Contracting Inquiry, report prepared 
for Fair Work Building & Construction, December 2012; Pricewaterhouse Coopers, Phoenix Activity – 
Sizing the problem and matching solutions, report for the Fair Work Ombudsman, Australian Government, 
June 2012; Fair Work Ombudsman, Inquiry into the Victorian Department of State Development and 
Business Innovation – labour hire and independent contractor arrangements, Inquiry Findings, Australian 
Government, February 2015; Fair Work Ombudsman, A report on the Fair Work Ombudsman’s Inquiry into 
the labour procurement arrangements of the Baiada Group in New south Wales, Australian Government, 
June 2015. 

24  Treasurer, Minister for Employment and Industrial Relations and Minister for Aboriginal and Torres Strait 
Islander Partnerships the Hon. Curtis Pitt MP, Parliamentary inquiry to investigate rogue labour hire 
operators, Media release, December 3 2015. 

25  SA announces parliamentary inquiry into labour hire industry following Four Corners report, ABC News 
(online), 6 May 2015 (accessed May 2016), available at: http://www.abc.net.au/news/2015-05-
06/parliamentary-inquiry-into-labour-hire-industry/6449714; State Government of Victoria, Department 
of Economic Development, Jobs, Transport and Resources, Inquiry into the Labour Hire Industry and 
Insecure Work, webpage, updated 23 March 2016 (accessed May 2016), available at: 
http://economicdevelopment.vic.gov.au/about-us/strategies-and-initiatives/inquiry-into-the-labour-
hire-industry-and-insecure-work  

26  Productivity Commission, Workplace Relations Framework, Productivity Commission Inquiry Report no. 
76, 30 November 2015 (published in December); Senate Education and Employment References 
Committee, A National Disgrace: The Exploitation of Temporary Work Visa Holders, Parliament of 
Australia, March 2016; Joint Standing Committee on Migration, Seasonal change: Inquiry into the Seasonal 
Worker Programme, May 2016.  
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3. The nature, extent and consequence of the labour hire industry in Queensland 

3.1 Defining labour hire employment 

Inquiry stakeholders identified that labour hire arrangements can be difficult to define, taking in a 
diverse array of arrangements.27 However, labour hire arrangements typically involve a ‘triangular 
relationship’ in which a labour hire business supplies the labour of a worker to a third party (the host 
employer), for an agreed fee.28 

The essential quality of these arrangements is the splitting of contractual and control relationships, 
whereby: 

 the worker is under the direction or control of the host employer in relation to the performance 
of work, but is not engaged in any contractual or employment relationship with the host employer 

 the worker is paid by the labour hire agency and has a direct contractual or employment 
relationship with them, and 

 the host firm pays the labour hire agency for the labour provided by the worker and also has a 
direct contractual relationship with the labour hire agency.29 

This arrangement is illustrated in Figure 1.    

 

As the employer of the worker, the labour hire agency is responsible for their entitlements and also 
has a range of associated employer responsibilities and liabilities, including legal requirements 
associated with workplace health and safety and with accident insurance (WorkCover).30 

27  United Voice, submission no. 16, p.2; CFMEU, submission no.20, p.7; confidential submission no. 22 
28  Hall, Labour Hire in Australia: Motivation, Dynamics and Prospects, 2002, p.4 
29  Queensland Nurses Union, submission no. 4, p. 4; Housing Industry Association, submission no. 7, p.12; 

confidential submission no. 22 
30  Hall, Labour Hire in Australia: Motivation, Dynamics and Prospects, 2002, pp.4-5; Housing Industry 

Association, submission no. 7, p.12 

Figure 1 – Triangular Labour Hire Arrangements 
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However, variations on this standard “triangular” employment model can also be engaged, which can 
serve to complicate these contractual or control relationships and therefore also the distribution of 
employer responsibilities and liabilities.31 This includes, for example: 

 The use of contractor services or “Odco” arrangements, in which a labour hire agency acts as an 
intermediary to engage and manage independent contractors to work for the host employer for a 
specified time period, or as necessary to complete a defined scope of work. As independent 
contractors, these workers are considered to be neither employees of the labour hire agency nor 
the host business, but effectively self-employed.32 

 The employment of apprentice workers via Group Training Organisations or Group Apprentice 
Schemes, which then on-hire workers to various host trainers. These host trainers have a more 
significant control relationship with their workers than is typical, including engaging in activities 
for which an employer is usually responsible, such as providing on-the-job training to the 
apprentice.33 

Submitters particularly noted the use of such variations within the mining, building and ICT industries. 
This might include a labour hire company being contracted to perform the daily running of a mining 
operation on behalf of a mining leaseholder, or being contracted to carry out an IT maintenance project 
on behalf of a host employer, for which the labour hire agency may engage any mix of long-term or 
short term (task-specific) workers or independent contractors, to meet these operational 
requirements.34 

Some contracting arrangements may be distinguished from labour hire arrangements through the use 
of a fixed cost amount based on the provision of labour and equipment to complete defined tasks, as 
opposed to a cost rate based on time (e.g. an hourly labour price).35 However, such distinctions are not 
always clear cut.  

In keeping with this, submitters highlighted that while labour hire has previously been characterised 
foremost as involving the use of short term, supplementary or “top up” labour engaged to meet short-
term work peaks or staff absences and specific skill shortages,36 it increasingly takes in a variety of work 
arrangements which may extend through to longer-term supplementation of the workforce or 
substitution of permanent workers.37 

Labour hire agencies may engage workers for host employers: 

 to fill very short term vacancies in a conventional ‘temping’ model 

 to fill regular seasonal requirements such as in the agricultural or food processing industries 

 to fill specific functions within the business by engaging labour hire workers with particular skills, 
such as maintenance 

 as a longer-term supplement to an ongoing workforce, with ongoing and labour hire employees 
working alongside each other performing the same work, and/or 

31  CFMEU, submission no.20, p.7 
32  Housing Industry Association, submission no. 7, p.12; United Voice, submission no. 16, p.2; ITCRA, 

submission no. 23, p.4 
33  United Voice, submission no. 16, p.2 
34  CFMEU, submission no. 20, pp.6-9 
35  Confidential, submission no. 22 
36  CFMEU, submission no. 20, pp.6-7 
37  Electrical Trades Union, submission no. 10, p. 4; NUW, submission no. 32, p. 3; United Voice, submission 

no. 16, p.4 
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 to entirely replace an ongoing workforce.38 

Importantly, many labour hire agencies also carry out a range of other recruitment (search and 

selection), employment placement and other human resources activities.39 These activities were 
considered by the Committee to fall outside the scope of its Inquiry.  

3.2 The extent and nature of labour hire employment in Queensland 

Of the approximately 5,800 businesses involved in the labour hire industry across Australia, around a 
quarter of those (24.5%) are based in Queensland.40  

According to the Australian Bureau of Statistics (ABS), in September 2014 approximately 103,900 
people in Queensland found their job through a labour hire company or agency.41 This figure includes 
both placement services and labour hire arrangements. More specific estimates of the number of 
labour hire workers within the employment population are limited,42 and tend to vary somewhat 
according to the methodologies, data sources and time periods used.43 

For example, the Housing Industry Association (HIA) has cited disaggregated 2010 ABS figures, which 
indicate that workers contracted to labour hire firms who are then on-hired to a host employer 
represent around 1% of employed persons.44  An analysis published by staff at the Productivity 
Commission indicates that labour hire workers made up between 1.2% and 2.6% of Australian workers 
between 2007 and 2011.45  Further, figures calculated by the Independent Inquiry into Insecure Work 
in Australia, commissioned by the Australian Council of Trade Unions (ACTU), put the number of labour 
hire workers at 2% and 4% of the workforce.46 This is in keeping with data from the Queensland 
Workers’ Compensation Scheme, which indicated that labour hire agency claims as a proportion of all 
workers’ compensation claims for 2014-15 was 3.8%.47 

Applying these percentages to the current number of employed persons State-wide equates to 
somewhere between 94,000 and 189,000 persons in total (indicative only).48 Regardless of the precise 

38  State Government of Victoria, Department of Economic Development, Jobs, Transport and Resources,  
Victorian Inquiry into the Labour Hire Industry and Insecure Work: Background Paper, October 2015 
(accessed June 2016), available at: 
http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-in-
the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf; Queensland Nurses Union, Submission no. 4, 
p. 6 

39  Parliamentary Library, Labour hire: issues and responses, Research Note, No. 43, Department of 
Parliamentary Services, 8 March 2004, p. 1; Knox, Lost in translation: an analysis of temporary work 
agency employment in hotels, 2010, p.458 

40  Allday, Industry profit falls due to increased competition, IBISWorld, January 2016, p.3 
41  ABS data as provided by the Office of Industrial Relations, Correspondence, 18 February 2016, Paper 2, 

page 1, available at: http://www.parliament.qld.gov.au/documents/committees/FAC/2015/I5-
LabourHire/I5-bp-25Feb2016.pdf     

42  Queensland Resources Council, submission no. 9, p.12 
43  Queensland Nurses Union, submission no. 4, p. 5 
44  Housing Industry Association, submission no. 7, pp. 11 
45  Shomos et al, Forms of Work in Australia, April 2013, p.83 
46  Queensland Nurses Union, submission no. 4, p. 5 
47  ABS data as provided by the Office of Industrial Relations, Correspondence, 18 February 2016, Paper 2, 

page 2, available here: http://www.parliament.qld.gov.au/documents/committees/FAC/2015/I5-
LabourHire/I5-bp-25Feb2016.pdf          

48  General estimates based on estimated resident population figures reported by the ABS (September 2014) 
and the Queensland Government Statistician’s Office (2014-15). 
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figure, it is clear that labour hire has become a significant feature of working arrangements in 
Queensland.  

Submitters also highlighted that levels of engagement of labour hire employment vary significantly 
across industries and regions. According to a recent IBISWorld report, the major industries using labour 
hire services nationally are information technology and telecommunications; construction and trades; 
and the health care and medical sectors; with Government, defence, and the mining, energy and 
utilities sectors also playing a part.49  

The Australian Mines and Metals Association (AMMA), Queensland Resources Council (QRC) and the 
HIA submitted that labour hire arrangements are a longstanding feature of their sectors,50 with usage 
at different mine and construction sites ranging from just some parts to virtually all parts of their 
operations.51 Independent Education Union of Australia – Queensland and Northern Territory Branch 
(IEUA-QNT) and United Voice submitted that labour hire arrangements are the predominant method 
of employee engagement for contract cleaning and security services, as well as featuring significantly 
in property maintenance, hospitality-related areas and food and beverage manufacturing.52 Further, 
Growcom emphasised that the majority of the horticulture workforce is by necessity made up of 
casual, transient harvest workers – especially working holiday makers – engaged through labour hire 
arrangements.53 

The Local Government Association of Queensland (LGAQ) also confirmed the significant reliance on 
labour hire by many councils, often through ‘preferred supplier’ contract arrangements.54 However, 
others also noted that labour hire is not a significant feature of their sectors, though changing industry 
trends and developments may increase its use in the future.55 

Within these industries, September 2014 ABS figures for workers who found their job through a labour 
hire or employment agency (labour hire and employment placements), reported that those workers 
identified their field of work as:  

 clerical and administrative (19%)  

 technicians and trade (19%)  

 professionals (18%)  

 machinery operators and drivers (15%)  

 labourers (14%).56 

The Recruitment and Consulting Services Association (RCSA) stated that on-hire workers are employed 
in work across a broad spectrum of occupations and skill levels, despite typical characterisations of 
labour hire work as primarily low-skilled or unskilled employment.57 Such industry diversity has been 
widely acknowledged in academic literature, though it is also reported that on average, agency 

49  Queensland Nurses Union, submission no. 4, p. 5 
50  Queensland Resources Council, submission no. 9, p.12; Housing Industry Association, submission no. 7, 

pp. 11; AMMA, submission no.18, p.1 
51  Queensland Resources Council, submission no. 9, p.12; Housing Industry Association, submission no. 7, 

pp. 11 
52  IEUA-QNT, submission no. 11, p.3 United Voice, submission no. 16, p.2 
53  Growcom, submission no. 28, p. 2 
54  Local Government Association of Queensland, submission no. 24, p.2 
55  Queensland Nurses Union, submission no. 4, pp. 6-7; AIMPE, submission no. 21, p.1 
56  ABS data as provided by the Office of Industrial Relations, Correspondence, 18 February 2016, Paper 2, 

page 1, available here: http://www.parliament.qld.gov.au/documents/committees/FAC/2015/I5-
LabourHire/I5-bp-25Feb2016.pdf     

57  RCSA, submission no. 39, p.p. 4-5.  
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workers tend to be lower paid, less skilled workers.58 Dr Elsa Underhill submitted that for the most part 
labour hire agencies tend to supply workers with more common skills – especially trades and lower-
level skilled workers – with exceptions only arising when agencies are supplying unique, specialised 
skills.59  

Geographically speaking, much of the regional concentration of these workers largely reflects 
concentrations of economic activity in relation to the major employing industries – including 
agricultural and mining hot spots, or major cities. For example, the Lockyer Valley Regional Council 
highlighted that the Lockyer Valley region produces over 70% of Queensland’s cauliflower and broccoli, 
48% of lettuce production and more than 20% of Queensland’s pumpkins, onions and carrots – all of 
which require hand harvesting, and hence a seasonal labour force comprised mostly of labour hire 
workers.60 Without the engagement of labour hire workers, growers and processors would struggle to 
secure the required workforce to pick and process fruit and vegetables.61 

Similarly, many mining operators have moved to predominantly labour hire workforces in recent years 
with the stated aim of reducing overheads and increasing workforce flexibility – especially in major 
Bowen Basin operations stretching from Biloela to Blackwater and Moranbah.62 

3.3 The consequence of labour hire employment  

Labour hire’s perspective 

Labour hire employment serves an established and important part of employment strategies across a 
number of sectors,63 helping firms to address a range of economic and business challenges and 
outsource key tasks to streamline their services and boost productivity.64 The availability of casual 
employment through labour hire may also be valued by some employees who prefer the flexible 
arrangements such employment offers, or who are seeking a greater variety in terms of the types of 
roles they are engaged to perform.65 Further, labour hire workers can help to provide a boost to 
regional economies as a result of the flow-on effects of spending and engagement in the broader local 
community.   

Key benefits of labour hire arrangements for workers, businesses, the community and the economy 
include: 

 Labour hire provides businesses with fast and flexible access to a casual employment workforce 
for industries characterised by volatility in demand and outputs, including seasonal patterns. For 
example, the horticultural industry’s demand for labour is tied inextricably to its harvesting cycles, 

58  Hall, Labour Hire in Australia: Motivation, Dynamics and Prospects, Working paper 76, university of Sydney 
April 2002, pp.5-6 

59  Dr Elsa Underhill, submission no. 36, p.2 
60  Lockyer Valley Regional Council, submission no. 8, p.2 
61  See for example Growcom, Transcript 11 May 2016.  
62  A Edwards, Blackwater Mine: More Queensland towns will suffer if BHP Billiton Mitsubishi Alliance cuts 

jobs, protestors warn, ABC News Online, webpage, 2 September 2015. Downloaded May 2016 from: 
http://www.abc.net.au/news/2015-09-02/blackwater-mine-residents-vote-fight-bma-job-cuts/6742896;  
P Robinson, Some Queensland coal mine workers facing $60K pay cuts amid resources downturn says 
union, ABC News Online, webpage, 4 March 2016. Downloaded April 2016 from: 
http://www.abc.net.au/news/2016-03-04/coal-mine-workers-facing-pay-cuts-amid-resources-
downturn/7220262  

63  Confidential submission no. 2. 
64  Confidential submission no. 30 
65  Confidential submission no. 30 
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such that the number of workers required at any one time can vary significantly.66 Submitters also 
highlighted that the home building industry is prone to volatility in output, with activity in home 
building (including renovations in real terms changing from over $19 billion in 2007-08 to less than 
$14 billion in 2012-13 and then increasing to more than $18 billion in the current financial year.67 
In such circumstances, labour hire workers can be used to meet industry labour demand and 
protect employers against the adverse labour market impacts of industry or economy-wide shocks.  

 Employers can outsource the time-consuming recruitment process of assessment, selection and 
engagement to human resources specialists, for more cost-effective and efficient hiring processes 
and potentially, access to higher quality candidates.68 

 Labour hire agencies can facilitate job matching and labour hire specialisation, which improves 
labour market functioning.69 For example, submitters noted that many small businesses may not 
generate sufficient work to carry specialised skilled workers as permanent employees, but may 
engage labour hire workers for specialist projects as a sensible business response to the 
environment in which they operate. Labour hire organisations act as aggregators of the 
employment opportunities created by these fluctuations, providing an efficient market mechanism 
to match supply and demand for labour.70 

 For some workers, labour hire arrangements may be preferred because they provide greater 
flexibility in hours of work or work contract duration; provide a path to other employment, and/or 
ongoing employment; or provide access to a greater variety of work and thereby an opportunity 
to gain skills and experience in an industry where they may not otherwise have been able to secure 
employment.71 HIA and CCIQ noted that non-permanent work arrangements are often negatively 
cast as “insecure” in a way that fails to appreciate the heterogeneity of personal employment 
preferences.72 One labour hire operator also stated in a confidential submission to the inquiry that 
it estimates that approximately 20 to 30% of its employees go on to gain full-time employment 
over a twelve-month period,73 while Master Electricians Australia emphasised the important role 
of labour hire arrangements in supporting apprentices to obtain a greater breadth of experience 
while working to meet their requirements.74 

 Labour hire arrangements can allow host employers to reduce some operating costs, such as 
payroll tax, costs of compliance with labour regulations and internal human resources costs. This 
can help to deliver important cost savings that can improve business productivity and 
sustainability, and prolong prospects for competitive operations. Resources industry stakeholders 
advised, for example, that the engagement of labour hire operations has helped to reduce the unit 
costs of the coal sector by an average of 28%.75 The QRC submitted that where managing such 
productivity improvements under an enterprise bargaining agreement would have been a difficult 
and lengthy challenge, the use of labour hire has delivered these benefits in a highly responsive 
manner, without compromising on safety.76 

66  Confidential submission no. 2. 
67  Housing Industry Association, submission no. 7, pp. 4-5 
68  Master Electricians Australia, submission no. 26, p.2 
69  M Tranfaglia, Australian dream a nightmare for many labour hire employees, The Conversation, webpage, 

18 February 2015. Downloaded May 2016 from: http://theconversation.com/australian-dream-a-
nightmare-for-many-labour-hire-employees-37479  

70  Confidential submission no. 22. 
71  Queensland Nurses Union, submission no. 4, pp. 7-8; confidential submission no. 30 
72  Housing Industry Association, submission no. 7, p. 9; CCIQ, submission no. 25, p.5 
73  Confidential, submission no. 22. 
74  Master Electricians Australia, submission no. 26, p.3 
75  Queensland Resources Council, submission no. 9, p.4 
76  Queensland Resources Council, submission no. 9, pp. 13-14 
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 In helping to sustain business operations, labour hire-related productivity improvements can also 
have significant flow-on effects on employment in regional communities and across related 
industry supply chains, including supporting existing direct hire jobs. The QRC and Master 
Electricians Australia emphasised that in the midst of a downturn in mining, labour hire 
arrangements may enable companies to continue to operate in regional areas where they may 
otherwise have had to close down, arrangements emphasised that a closed mine has no 
employment opportunities for directly, helping to sustain employment opportunities and continue 
to contribute to regional economic growth.77   

 Labour hire can also ease the management of risks associated with employment related expenses 
and liabilities and reduce administrate burdens.78 

Negative impacts of labour hire employment 

A wide range of adverse consequences and risks are also associated with the use of labour hire 
employment. It has been identified that: 

 Labour hire is underpinned by cutting labour costs and can be used to substitute an existing 
workforce with a cheaper workforce with lesser pay and conditions, and which is also more likely 
to be compliant due to the uncertain nature of their employment arrangements.79 

 While businesses may benefit from the reduced costs associated with labour hire employment, 
workers ultimately tend to receive lower hourly rates of pay and are unable to access entitlements 
available to permanent workers.80 Inquiry submissions particularly pointed to increased use of 
enterprise bargaining agreements which fall outside typical award rates and may offer different 
standards of conditions. For example, labour hire workers at a particular site may be paid under a 
specific enterprise bargaining agreement, while their directly employed colleagues at the same 
site may be paid under a more recent, higher award or higher enterprise bargaining rate.81 

 The increasing use of labour hire arrangements with poorer conditions on average is widening the 
gap between standard and non-standard workers (cast as insiders versus outsiders), at a time 
when insecure work arrangements are becoming more common. The heavy reliance on casual 
rather than permanent workers – often over the long term – largely negates the protection of 
unfair dismissal afforded to other employees.82 Further, this may have the effect of displacing 
other legitimate sources of labour and eroding employment rights and conditions.83 The Anti-
Discrimination Commission Queensland (ADCQ) has reported that some local people or other 
permanent residents in regional areas have raised concerns that local people would not be 
considered for employment by many labour hire operators, and that often it was extremely 
difficult or impossible for local people or other permanent residents of Australia to obtain 
temporary work in horticultural areas. One reason for this put forward to the ADCQ was that 
permanent residents had a better awareness of their employment rights, and would not tolerate 

77  Queensland Resources Council, submission no. 9, p.13; Master Electricians Australia, Submission no.26, 
pp.2-3. 

78  Knox, Lost in translation: an analysis of temporary work agency employment in hotels, 2010, p.452 
79  Queensland Nurses Union, submission no. 4, p. 9 
80  Dr Elsa Underhill, submission no. 36, p. 2 
81  Queensland Nurses Union, submission no. 4, pp. 8-9 
82  M Tranfaglia, Australian dream a nightmare for many labour hire employees, The Conversation, webpage, 

18 February 2015. Downloaded May 2016 from: http://theconversation.com/australian-dream-a-
nightmare-for-many-labour-hire-employees-37479; Queensland Nurses Union, submission no. 4, p. 9. See 
also AWU, submission no. 13, p.3; Queensland Council of Unions, submission no. 29, p.3 

83  Anti-Discrimination Commission Queensland, submission no. 3, p.5 
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the working conditions that were being offered by labour hire contractors, and therefore they 
were being excluded from the opportunity to work.84 

 The growth of unstable, non-regular patterns of work that characterise labour hire has implications 
for the living standards of these workers and their families, including limiting their ability to access 
loans and credit or plan for their futures.85  

 Ambiguities in the employment relationship pose a potential threat to occupational health and 
safety standards, with a lack of clarity over parties’ specific responsibilities potentially serving to 
degrade workplace conditions and reduce protections for employees. Studies have particularly 
identified that labour hire workers are more likely to be injured at work than direct hire workers, 
and their workplace injuries underreported, with the obligation and ability to rehabilitate injured 
workers often limited (labour hire workers are less likely to have a specific work site to which to 
return for rehabilitation and return-to-work duties).86 

 Labour hire firms are less likely to invest in the training and development of staff, with 
opportunities for career advancement often limited within labour hire arrangements.87 

 Labour hire workers may have less of a “workplace voice” in the host’s workplace than directly 
employed workers, may find it harder to join a union and may be excluded from collective 
bargaining about the conditions which apply to their work.88 

 Employees of labour hire companies have considerably less bargaining power and may be 
disinclined to speak out about their conditions largely out of fear for their employment.89 

 Low barriers to entry into the labour hire sector allow opportunistic operators to easily enter and 
work in an industry. Some labour hire suppliers are driven by price considerations to the detriment 
of compliance with workplace laws, with labour hire structures linked to instances of “phoenix” 
activity – namely, the transfer of assets of an indebted company into a new company (such as an 
associated labour hire entity operated by the same director/s), to evade tax, employment and 
other legal obligations.90 

 Submissions to the inquiry highlighted the scope for sham independent contracting arrangements 
to be engaged in labour hire arrangements, whereby the labour hire contractor claims that a 
worker is an independent contractor when they are in fact an employee, usually in an effort to 
avoid the responsibilities associated with having employees.91 

 Anti-poaching agreements engaged by many labour hire companies mean that host employers are 
not able to transition a worker from temporary to permanent employment, limiting their 
opportunities for professional development or greater employment security.92 

  

84  Anti-Discrimination Commission Queensland, submission no. 3, p.5 
85  Ms Julie-Ann Campbell, Industrial Officer, Australian Manufacturing Workers’ Union, Transcript  11 May 

2016, p. 25 
86  Queensland Nurses Union, submission no. 4, p. 9; Dr Elsa Underhill, submission no. 36, p.3 
87  Knox, Lost in translation: an analysis of temporary work agency employment in hotels, 2010, p.459; 

Queensland Nurses Union, submission no. 4, p. 9; Australian Manufacturing Workers’ Union, submission 
no. 12, p.7 

88  Queensland Nurses Union, submission no. 4, p. 9 
89  Queensland Nurses Union, submission no. 4, p. 9 
90  Queensland Nurses Union, submission no. 4, p. 9 
91  Queensland Nurses Union, submission no. 4, p. 9 
92  Knox, Lost in translation’: an analysis of temporary work agency employment in hotels, 2010, p.461 
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4. Social and economic impacts of labour hire  

This chapter discusses the term of reference regarding consideration of the social and economic 
impacts, including on regional communities, of replacing permanent employees, apprentices and 
trainees with labour hire workers.  

4.1 Economic impacts 

The Committee heard evidence that, particularly in mining towns, the loss of permanent jobs for local 
workers has had a devastating impact on those towns and their once thriving communities.  

The Committee was unable to obtain figures or statistics on the economic impacts of labour hire on 
regional communities. The Committee did, however, receive evidence with respect to how some towns 
consider that labour hire and the increased casualisation of the workforce has impacted their 
communities.  

It is clear that the downturn in the mining industry has clearly had an impact and cannot be avoided 
when discussing employment in regional towns. However, the Committee has heard that some 
companies in the mining industry do not contribute to or integrate with the local communities and 
that some do not allow their workers to find accommodation in, or even shop in the local towns. 
Instead, those fly-in, fly-out or drive-in, drive-out workers are restricted to the camps run and serviced 
by the mining company which can house up to 1000 workers in some camps.93   

While the particular issue regarding the use of mining camps is outside the Committee’s Terms of 
Reference as it does not relate to labour hire, it is clearly part of the wider discussion around how our 
regional towns are faring and the way in which mining companies can better contribute to their local 
communities. The Committee heard that amendments to the town planning processes in regional 
areas may go some way to addressing the issue of mining camps. This, however, is a matter for local 
governments to address.94 

This increased casualisation, the Committee heard, means that there is a loss of permanent jobs in 
regional towns. With fewer opportunities for permanent work in regional towns, locals cannot obtain 
secure, permanent employment and young people in the towns often move away to secure work, 
traineeships or apprenticeships in other regions. The Committee heard that locals in regional areas 
who secure work with mining companies, for example, are more often than not employed on a labour 
hire basis. The Committee heard that labour hire companies offer labour at a lower cost than that of 
permanent employees and this can lead to loss of permanent jobs, with those workers replaced by 
labour hire fly-in, fly-out workers.  

  

93  Much of the evidence received by the Committee around this matter was provided in private submissions 
and hearings. However, see Transcript 7 June 2016, pp. 2-7.  

94  With respect to this issue, the Committee also notes the Government response to recommendations of 
the Infrastructure, Planning and Natural Resources Committee in its Report no. 9, Inquiry into fly-in, fly-
out and other long distance commuting work practices in regional Queensland, available at: 
http://www.parliament.qld.gov.au/documents/tableOffice/TabledPapers/2016/5516T381.pdf  
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Labour hire employees fearful of speaking out 

The Committee heard that some workers are employed on a labour hire basis for several years in the 
same role. Due to the casual nature of their employment, many of the workers are afraid to complain 
about safety issues at work and are afraid to take sick leave for fear of losing their jobs. Some workers 
advised the Committee that they consider the labour hire industry to equate to a trade in humans to 
the convenience of the employers.  

The Committee heard that there is less opportunity for the labour hire workers to engage in the 
negotiation of enterprise bargaining agreements. The Committee held private hearings in order to 
allow labour hire employees to discuss their concerns in this regard. At the hearings, the Committee 
heard that the Fair Work Commission approved a negotiated enterprise bargaining agreement in 
circumstances where the negotiation was hindered by the (unusual and unscheduled) movement 
without prior notice, of the relevant workers from one work site where the negotiation was scheduled 
to take place to another site where it was not. Another negotiation was scheduled to take place at the 
second work site and the workers were returned to the original work site prior to that negotiation 
commencing. They contend that these unscheduled movements were undertaken to deny those 
workers the ability to vote on their enterprise bargaining agreement. These workers felt that they are 
not effectively represented by the unions.  

Previously, new permanent employees would often relocate to the local town, whereas now, labour 
hire employees consider they cannot risk moving to the town when the work is insecure.   

Those that stay and accept the casual, labour hire work told the Committee that they cannot secure 
finance and loans for low value items such as household furniture, through to mid-range items such as 
cars, and up to mortgages. They are unable to buy a home as they are considered as a high risk 
borrower by banks and lenders.95  

Conversely, the Committee heard that in the horticulture industry in regional areas, the use of labour 
hire is vital and this industry would not survive without the ability to hire seasonal, short term workers 
on an as-needed basis. Additionally, the workers usually reside in farming communities and often 
contribute their tourism dollars to those economies. 

However, the rogue operators in the horticulture industry, in particular, may have a detrimental impact 
on the reputation and potentially tourism in regional areas, due to the negative reviews and 
information provided through social media by workers who were exploited.  

I think it is important to say up-front that the labour hire companies are very important to 
many of our growers. They are actually really useful in that there is a high administrative 
burden in terms of the turnover. We have some farms that employ up to 400 backpackers in 
a season on fairly short turnaround times. Having a labour hire company to handle all the 
administration is obviously a huge benefit in terms of efficiency. It means that the farmer can 
get on with farming, but we do understand that there are significant problems. 

Growers have responsibilities in this area to do the due diligence around rogue labour hire 
companies. We are acutely aware of the unfortunate reputation that our industry is getting 
as a consequence of perhaps the activities of less than honourable labour hire companies.96 

95  Much of the evidence received by the Committee around this matter was provided in private submissions 
and hearings. However, see Transcript 11 May 2016, p. 25; Transcript 7 June 2016 p. 2-7; and Transcript 
8 June 2016, p. 11.  

96  Ms Rachel Mackenzie, Chief Advocate, Growcom, Transcript 11 May 2016, p. 6. 
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4.2 Social impacts 

With fewer people in regional towns, there are fewer children in local schools, resulting in less funding 
available for the schools and they often close. As a result, children in affected towns must either board 
at schools in other areas or commute long distances to the nearest schools.  

Fewer people in the towns also means that there is less money to keep the economy going. The 
Committee heard that in Blackwater many shops have closed as the businesses could not survive the 
lack of patronage, despite thriving in previous years. This has resulted in fewer jobs in industries other 
than that of the main employer in the town.  

Fewer people buying properties and homes in the towns means that locals struggle to sell their homes 
and may have negative equity in their home if they bought it during the mining boom, when property 
was in demand.  

The Committee heard that social impacts include less participation in local community associations, 
such as sporting clubs. Labour hire workers told the Committee that they cannot afford to take sick 
days as they fear they will lose their insecure work with no notice. Due to this job insecurity, they 
cannot afford to risk injury and no longer participate in their local sporting clubs. The Committee heard 
that this has resulted in the closure of adult sporting clubs in some towns.  

Witnesses considered that some of the social and economic impacts of the reduction in permanent 
workers in their mining towns could be offset if the mining companies contributed more to the towns 
where their mines are based. They could allow their workers to integrate in the towns, thereby 
contributing to the local economy.  

The Committee heard that the impacts extend to children’s sporting and other community groups too, 
as there are fewer adults in the town to manage and run these groups.   

5. Allegations of poor conduct of some labour hire companies 

This chapter considers the evidence received by the Committee regarding allegations of the poor 
conduct of some companies. It is clear that some labour hire companies comply with the law and 
provide dedicated and professional employment opportunities for their employees, with appropriate 
entitlements and conditions.   

However, the Committee has received evidence including allegations of poor conduct by a proportion 
of the companies employing and supplying labour hire workers.   

This chapter covers the following terms of reference: 

 phoenixing, under-capitalisation and undercutting of conditions by labour hire companies and 
their impact on the labour market and business 

 allegations that labour hire and sham contracting are being used to avoid workplace laws and other 
statutory obligations, such as:  

o underpayment of wages and entitlements, including superannuation, and  

o avoidance of payroll tax and Workcover premiums 

 whether tendering and employment practices create an uneven playing field for competing 
businesses, and  

 allegations of exploitation, harassment and other mistreatment of workers employed by 
companies. 
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5.1 Phoenixing, under-capitalisation and undercutting of conditions by labour hire companies and 
their impact on the labour market and business 

Phoenixing 

Phoenixing is the term used to describe the deliberate and systematic liquidation of a corporate trading 
entity which occurs with the fraudulent or illegal intention to: 

 avoid tax and other liabilities, such as employee entitlements 

 continue the operation and profit taking of the business through another trading entity.97 

It is essentially a business that ceases to exist in order to avoid certain responsibilities, such as worker 
payments and entitlements, often being “re-born” as a new company with the same directors but a 
new trading name and under a new Australian Business Number (ABN). 

A 2012 report on phoenixing activity commissioned by the Fair Work Ombudsman (FWO) found that 
phoenix activity has a range of impacts on the Australian economy including employees losing 
entitlements including superannuation, businesses pay for goods and services they will not receive, or 
have outstanding debts owed by the phoenix company. It also found impacts on government revenue 
from those companies failure to pat tax debts.98 

The 2012 report noted the difficulty in quantifying the impacts of phoenix activity and estimated that 
it costs between $1.78 and $3.19 billion per year.99 

The Committee received evidence that phoenixing is a common issue within the horticulture industry. 
Labour hire companies can be established with little capital and begin trading immediately using social 
media to attract employees and can vanish just as quickly leaving employees out of pocket regarding 
wages, superannuation etc.100  

The report found that, as the Australian Securities and Investment Commission (ASIC), Australian 
Taxation Office (ATO) and FWO have responsibilities in investigating and monitoring elements of 
phoenix activity, a whole of government approach is necessary to ensure coordination and information 
sharing between the relevant agencies. The report noted that in suggesting cross agency actions it is 
essential that: 

 the different responsibilities of the agencies are recognised 

 the different levels of resources available to combat phoenix activity of each agency are 
recognised. 

With respect to identifying phoenix activity, the OIR advised the Committee that:  

WorkCover has quite sophisticated data-matching techniques. It also liaises with the 
Australian tax office and so on, so we are able to compile quite a good picture of companies. 
In Queensland our definition of ‘worker’ is the PAYG test, so it is much easier to pick up a very 
broad range of people for workers compensation policies. What I am saying is that they have 
good intelligence to monitor the performance of these companies and they do have the 
power, where they believe a phoenixing arrangement has occurred, to impose a higher rate 
of premium rather than the labour hire industry average rate. 

97  Fair Work Ombudsman, Phoenix Activity, Sizing the problem and matching solutions, 
(PriceWaterhouseCooper commissioned report), June 2012, at p. 7.  

98  Fair Work Ombudsman, Phoenix Activity, Sizing the problem and matching solutions, 
(PriceWaterhouseCooper commissioned report), June 2012, at pp. 27-28.  

99  Fair Work Ombudsman, Phoenix Activity, Sizing the problem and matching solutions, 
(PriceWaterhouseCooper commissioned report), June 2012, at p. 15 

100  See for example Transcript 11 May 2016, p. 14 and p. 35; Transcript 6 June 2016, p. 10.  

1691

1691



…the average premium rate paid by labour hire employers at the moment is $1.39 per $100 
of wages paid, compared to the scheme average of $1.20 per $100 of wages paid. For me, 
that someone is at the average rate or below it in their industry sector indicates that their 
injury rate is reasonably good compared to others in comparable sectors. In that sense, if they 
are having fewer injuries then they would be a good performer from a workers compensation 
perspective.101 

Dr Elsa Underhill noted the difficulties in enforcing obligations when companies can simply cease to 
exist.   

I also think it is almost impossible to enforce obligations if companies can simply disappear, 
which is often a characteristic when you have phoenix companies. I think realistically it is 
impossible to eliminate them altogether, but if you at least impose some system that requires 
them to be registered and the contractor that is using them or the host that is using them to 
also be obliged and to be penalised if they do not use registered companies then you go some 
way to get stability and to create a bit of a barrier to the phoenix operations. I suspect there 
is an issue around having the directors of one operation being able to close down and then 
set up another, but you would expect that to be picked up through testing of the suitability of 
people to run labour hire companies.102 

Committee Comment 

The Committee condemns rogue operators who cease their operations in order to avoid their 
obligations as employers. It is often the workers who lose out on payment of their wages and 
associated entitlements, such as WorkCover, etc.  

Undercapitalisation and undercutting conditions  

The Committee heard that a good labour hire company will visit the proposed work site and ensure 
that the conditions are safe and appropriate for their workers; will pay them award rates of pay or 
above (with pay-slips); will comply with their obligations regarding WorkCover and tax, etc.; and 
provide information on the employer’s obligations and the rights for the worker and will provide 
contact details for complaints and other support as needed.   

A 2002 report on labour hire in Australia found that, in many cases, labour hire workers appear to be 
lowly paid, or paid less than prevailing award or EBA standards or less than permanent workers 
performing the same work in the same company. They are also more likely to have poorer conditions 
than permanent workers.103 

However, the Committee has heard that some companies have insufficient capital to provide the basic 
entitlements to their workers. This often leads to undercutting costs and submitting tenders below to 
clients to maintain a profit. The undercutting of costs usually leads to lesser conditions for their 
employees.  

The Committee has heard that undercutting conditions of labour hire workers can include: 

 pay rates lower than the award rate 

 unsafe working conditions including: 

 long hours with little breaks 

101  P Goldborough, Executive Director, Workers’ Compensation and Policy Services, Workplace Health and 
Safety Queensland, Office of Industrial Relations, Queensland Treasury, Transcript 24 February 2016, p. 4 

102  Dr E. Underhill, Transcript 11 May 2016, p. 35 
103  Hall, R. Labour hire in Australia: Motivation, Dynamics and Prospects, Working Paper 76, University of 

Sydney, April 2002, p.11. 
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 requiring work in wet / hot conditions where normally work would be halted 

 unsafe conditions which can lead to injury 

 non-payment of superannuation 

 non-payment of tax 

 non-payment of workers’ compensation premiums 

The Committee has heard that some host companies, the clients of labour hire companies, are not 
blameless and are aware that the amount they pay for the contract they enter into with such labour 
hire companies cannot possibly mean that the workers are getting the award rate of pay and must be 
aware of the other undercutting of conditions.104  

The ADCQ noted that people often don’t look for the information they need until they run into trouble. 
The ADCQ advised that a coordinated approach is necessary to collate the relevant information to 
make it easier for workers to understand their rights: 

I think the issue that does not require legislation but does require cooperation between the 
state government agencies and the Commonwealth agencies is that simple compilation of 
the material. The people who are working on the ground out in the growing areas with the 
young people have great difficulty, even being well-educated Australians, trying to find the 
relevant information in all the different areas that are applicable to this area of employment 
and industry. Even when we have coordinated committees together trying to get a grip on all 
the different legislation, all the different overlap and all the different issues, it has taken public 
servants quite a deal of challenge to get it together.105 

Some submitters consider that the host client should take responsibility for the conditions of the 
labour hire workers through a requirement that the labour hire company they contract with is fit and 
proper.106  

5.2 Sham contracting 

As noted elsewhere in this report, a labour hire worker is defined as an employee who is employed by 
a labour hire company and is placed with, and is under the direction and control of, a host company.  

Independent contractors are defined as people who operate their own business and who are 
contracted to provide labour type services for others without having the legal status of an employee, 
i.e. people who are engaged by a client, rather than an employer to undertake the work. Independent 
contractors are engaged under a contract for services (a commercial contract), whereas employees 
are engaged under a contract of service (an employment contract). Independent contractors' 
employment may take a variety of forms, for example, they may have a direct relationship with a client 
or they may work through an intermediary. Independent contractors may have employees, however 
they spend most of their time directly engaged with clients or on client tasks, rather than managing 
their staff.107 

A report on sham contracting noted a call for the creation of a new category of worker which would 
identify those workers who sit somewhere between the traditional employment and independent 
contractor: “It has been suggested that this category, sometimes termed ‘dependent contractor’, 

104  See for example Luke Casey, Agrilabour, Transcript 9 June 2016, p. 10. 
105  Neroli Holmes, Deputy Anti-Discrimination Commissioner, ADCQ, Transcript 11 May 2016 at p. 2.  
106  This was often recommended in evidence calling for the introduction of a licencing system. See for 

example NUW, submission no. 32 and Dr Elsa Underhill, submission no 36.  
107  Australian Bureau of Statistics, ABS 6359.0 – Forms of Employment, Australia, November 2013 
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attempts to reflect the relation of dependency between the person providing the service and the 
person acquiring the service (CFMEU, 2011:55)”.108 

Sham contracting is defined in that report as: 

At the core of all approaches to ‘sham contracting’ is the basic idea that legal forms are 
manipulated to create situations where parties substantively engaged in an employer-
employee relationship have their situation contrived so as to take on the formal appearance 
of ‘contractor’ selling a service to a ‘purchaser’, who can be either a builder, head contractor, 
or sub-contractor. In some instances, ‘sham contracting’ is done to disguise, evade, or shift 
the legal obligations and responsibilities associated with workers who would otherwise have 
‘employee’ status. ‘Sham contracting’ is particularly egregious where the cost of the transfer 
of risk and entitlements are not compensated.109 

The OIR advised the Committee that: 

In relation to an industrial relations employment arrangement, sham contracting is 
traditionally one where the proper employer-employee relationship—which has obligations 
and rights attached to it—is somehow disguised or purported to be something other than 
that, and that is normally one of independent contractor. In terms of the employment 
relationship, it attempts to strip away many of the worker’s rights and obligations… 

The FWO is the responsible authority for investigating allegations of underpayment, including 
allegations of sham contracts.  

In March 2016 a fruit and vegetable farming operation was penalised $60,000 for underpaying workers 
to the tune of $19,000 by creating a labour hire scheme which traded workers between contractors 
when they reached 40 hours of work, to avoid overtime payments.  This followed legal action taken by 
the FWO in January 2016 in relation to a Queensland man and his company for the alleged exploitation 
of 22 workers recruited from Vanuatu under Australia’s Seasonal Worker Program, including 
underpayment of $77,649 in wages and denial of leave entitlements, among other breaches.110  

As is clear from the terms of reference, sham contracting is used by some employers to avoid 
workplace laws and other statutory obligations, including obligations around wages and entitlements, 
including superannuation and to avoid their obligations around payroll tax and WorkCover premiums.  

The ATO provides an ABN for people who want to operate a business. The ATO website states that to 
be entitled to an ABN a person must: 

 be able to demonstrate that your business structure is in place or 

 be carrying on an enterprise in Australia or 

 in the course of carrying on an enterprise make supplies connected with the indirect tax zone or 

 have undertaken sufficient activities to commence an enterprise or 

 be a company under the Corporations Act 2001 (Cth). 

108  Rafferty, M., Wright, S., Chan, S., Fattore, T., and Schutz, H, Contracting Arrangements on the Qld 
construction industry, Exploring factors that may give rise to ‘sham contracting, University of Sydney 
business school, Workplace Research Centre, August 2011, at p. 15.  

109  Ibid, at p. 4.  
110  Fair Work Ombudsman, ‘Queensland labour hire operator allegedly underpaid overseas workers $77,000’, 

Media release, 13 January 2016 (accessed April 2016). 
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Importantly, the ATO advises that apprentices, trade assistants, labourers and other types of 
employees are not entitled to an ABN.111  

The Committee received evidence that sham contracting is being used regularly by some labour hire 
companies in order to avoid obligations. The Committee heard that this includes labour hire companies 
requiring workers to have an ABN before they will employ them. Those workers will then be taken on 
as contractors, rather than employees of the labour hire company. The Committee heard that overseas 
visitors on working holiday visas are often able to obtain an ABN in order to secure work with some 
companies. This is despite the ATOs advice that in order to obtain an ABN a person must show that 
they have a business structure in place.112 The ATO also provides information on how you can 
determine whether a person is an employee or a contractor.113 

An employee, incorrectly defined as a contractor, is responsible for their own superannuation 
payments and tax payments, and do not receive entitlements such as annual leave, sick leave etc from 
the labour hire company. 

Conversely, the Committee also heard that in some industries, independent contractors do use labour 
hire companies to secure work, for example the building industry where qualified trades people move 
from different building projects as they are required.114  

Some submitters stated that in order to remove sham contracting, the clients of the companies need 
to take responsibility to ensure that the labour hire company they contract with to provide the labour 
hire workers is acting appropriately.115  

Recommendation 1 

The Committee recommends that the Minister progress this issue through COAG meetings to work 
together with the Federal Government to address the issuance of ABNs to employees as a way for 
labour hire companies to avoid their employer obligations.   

Partnerships – sham contracting?  

The Maritime Union of Australia (MUA) and the Australian Institute of Marine and Power Engineers 
(AIMPE) consider that increasing practices in the maritime industry of using partnerships in lieu of the 
traditional employer/employee arrangements amount to sham contracting. The AIMPE considers that 
the use of the partnerships is an attempt to reduce conditions of employment in that industry and to 
avoid employer obligations.116 

The AIMPE advised that the partners have no control over the service provided and contribute no 
capital or assets to the partnership. These are provided by the principal; the partner’s only 
responsibility is the provision of labour.  

The MUA and the AIMPE call for an amendment of the Partnerships Act 1891 to ensure that employers 
cannot require their employees to enter into a partnership with the employer in order to avoid 
enterprise bargaining agreements, modern awards, and taxation, superannuation and safety 
liabilities.117 

111  See https://abr.gov.au/For-Business,-Super-funds---Charities/Applying-for-an-ABN/ABN-entitlement/  
112  See for example Transcript 11 May 2016, p. 7.  
113  See https://www.ato.gov.au/Business/Employee-or-contractor/How-to-determine-if-workers-are-

employees-or-contractors/Difference-between-employees-and-contractors/  
114  HIA, submission no 7, pp. 3-7; Transcript 11 May 2016, p. 6.   
115  Mr Craig Pollard, Executive Director, Building Service Contractors Association of Australia, Queensland 

Division, Transcript 11 May 201, p. 6 
116  AIMPE, submission no. 21, p. 5 
117  AIMPE, submission 21, p. 5 and Transcript 8 June 2016 at pp. 7-8; MUA Transcript 9 June 2016 pp. 6-8.  
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The AIMPE considers that s. 5 of the Partnerships Act 1891 could be amended to expressly prohibit 
partnerships which are formed with the purpose to avoid or circumvent any obligations or duties 
imposed on an employer by the Fair Work Act 2009 (Cth) or other Queensland legislation. The AIMPE 
also considers that an express new provision in that Act (a new section 65A) is required to create an 
offence (with penalties for contravention) for the creation of sham partnerships – defined as a 
partnership which has as a purpose, whether stated or not, to avoid or circumvent obligations or duties 
of employers in Commonwealth or State employment legislation. The effect of the proposed new 
section would be to void the partnership.  

5.3 Whether tendering and employment practices create an uneven playing field for competing 
businesses  

The Committee heard that labour hire companies who comply with their obligations as employers and 
who want to provide a good working environment for their employees find it increasingly difficult to 
compete with businesses who undercut conditions of workers in order to provide their workers at 
lower cost.  

The Committee heard that companies regularly face undercutting of their tender for a contract, 
particularly in the horticulture industry, from companies who are happy to pay their workers under-
award rates in order to secure contracts with farmers. As noted above, this undercutting of costs 
results in lesser pay and conditions for the labour hire workers. Companies who are compliant and 
want to provide appropriate conditions for their employees have advised that they cannot meet these 
tenders as to do so would not allow them to provide the workers and meet the minimum standards 
set by the Modern Awards.  

The Committee heard that this practice is not isolated to lower paid industries such as the horticulture 
industry and is even occurring in different levels of government in Australia. The RCSA advised: 

We continually see procurement organisations coming in and actually doing a cost down-
pressure upon the third-party workforce service providers, without any recognition of the 
impact it actually ultimately has and how that risk could ultimately be transferred onto the 
worker themselves. It is all good to reduce costs for government—local, state, federal—and 
enterprise more generally, but at some point in time we need to accept that that downward 
price pressure gets at some point passed down to the compliance levels within organisations 
and those who are not big enough and sophisticated enough to say, ‘We cannot’—and I think 
it goes back to your point, Mr Pegg—’provide services at $20. One, we cannot meet our legal 
obligations and, two, you will then also be an accessory to that noncompliance piece.’ We 
have seen that with Coles and the shopping trolley collectors and we support that.118 

Several submitters suggested, as noted above, that the host employer should hold some responsibility 
to ensure that the labour hire company they engage is providing workers who enjoy the minimum 
standards.119 Conversely, the Committee heard that to make host employers responsible for this would 
negate the purpose of outsourcing the recruitment etc. to a labour hire company in the first place and 
would place an unnecessary burden on small businesses.120  

118  RCSA, Transcript 11 May 2016 at p. 16. 
119  See for example Transcript 11 May 2016 – Growcom, p. 6; Building Service Contractors Association of 

Australia, Queensland Division, at pp. 7, 10; Dr Elsa Underhill, at p. 35.  
120  See for example Growcom evidence that some labour hire engagements are short term and employ many 

workers for a short time, and that in some instances, while the growers do comply and pay reasonable 
rates for labour hire employees, sometimes the labour hire company does not pass on the proper wages 
– Transcript 11 May 2016 p. 9-11.  
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5.4 Allegations of exploitation, harassment and other mistreatment of workers employed by 
companies 

The Committee received evidence during the Inquiry of serious mistreatment and exploitation of 
workers. While allegations of this kind are not widespread throughout all industries, the evidence 
presented to the Committee suggests action is required in the horticulture and other low paid 
industries such as meat processing and cleaning.  It appears from the information received by the 
Committee that vulnerable workers, overseas workers in particular, are employed in these areas and 
can be manipulated and mistreated by unscrupulous companies.  

The Committee received evidence regarding mistreatment of workers including: 

 sexual harassment and behaviour including requesting or requiring sexual favours in order to 
obtain or maintain work 

 poor treatment of vulnerable workers who don't want to complain for a variety of reasons, 
including needing to have the employer sign off on the requirements to obtain a second year 
working holiday visa, or for cultural reasons may not be likely to complain 

 requiring workers to reside in, often overcrowded and substandard, accommodation at a price 
much higher than would be achieved on the rental market (e.g. the worker is required to pay $150 
per week for a shared room in a house with numerous other  workers, where rental income could 
be as much as $600 per week for a rental property that would normally achieve around $300 per 
week on the rental market) 

 employers requiring labour hire workers to use the employer’s transport, at a cost which is 
deducted from their pay, often without complying with the relevant transport legislation121 

 employers holding workers’ passports, effectively trapping them 

 a lack of provision of safety equipment and appropriate training  

 failure to provide pay slips and pay tax, allowing workers to work outside the tax system and 
therefore '”off the books” 

 paying lower than a minimum wage, not paying workers, holding payment for spurious reasons 
e.g. alleged damage to the accommodation.122 

The Committee received evidence that it is often difficult for these abuses to be properly investigated 
due to the transient nature of workers. Often, where a complaint is made to an appropriate body such 
as the police or the FWO, the matter cannot be progressed due to a lack of evidence or due to the fact 
that the complainant has moved on.  

At the HWIG meeting in Bundaberg on 27 April 2016, the Queensland Police Service (QPS) highlighted 
that foreign labour hire workers can be overrepresented as both victims and offenders due to a lack 
of education about laws, requirements and rights. This correlates with evidence received by the 
Committee to the effect that vulnerable overseas workers are often exploited by labour hire 
companies.  

The QPS’ Project Valise commenced in August 2015 to target the wellbeing of working holiday and 
tourist visa holders. It promotes personal safety measures (lock up valuables, etc.), road safety 
awareness (including education on restrictions on the operation of any vehicles or machinery while 

121  Current transport legislation requires that community or courtesy transport operations comply with 
particular requirements, including criminal history checks, monitoring of operator accreditation and six-
monthly vehicle inspections.  The purpose of a vehicle’s use must also be correctly stated on its 
registration. Compliance checks and activities are conducted by Translink. 

122  See for example ADCQ, submission no 3, Margaret Cole, submission no. 5, AMWU, submission no. 12, and 
NUW, submission no. 32 
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under the influence of alcohol or drugs), and encouraging reporting of crimes (including sexual 
harassment and abuse of workers, etc.). Language and cultural barriers present significant obstacles 
to the recognition and reporting of a crime, with levels of distrust of police high among many groups. 
Project Valise has six cultural liaison officers speaking a variety of languages and has produced 
awareness materials in a wide range of foreign languages.   

The QPS is also working with the FWO to provide one-stop shops for workers and accommodation 
providers where particular regional vulnerabilities have been identified (including in Caboolture, 
Warwick, Gatton, Stanthorpe and the Tablelands Regional Council area). A working holiday victim 
support group is also in operation, and the QPS is operating a Facebook page where workers can report 
crimes or informally discuss options with cultural support staff. Social media has been identified as the 
preferred medium of communication for these workers, as they do not necessarily wish to talk to 
officers in person. Officers have identified these mediums as offering a more approachable avenue for 
communication or reporting as opposed to more traditional avenues, which can have connotations of 
a very serious and imposing authority. 

The Committee also heard from individuals who provide support in regional towns. In Gatton, the 
Committee heard from Margaret Cole who advised the Committee that, in that region, it is widely 
known which operators will provide employment called “black work” which is off the books and cash 
in hand to avoid visa conditions, together with below minimum working conditions including pay, tax, 
superannuation, health and safety, etc.123  

The ADCQ works to provide information, in several languages, to labour hire workers on their rights 
and entitlements and on where they can seek help when they need it. The ADCQ calls for an application 
(app) that can pull together the relevant information for migrant workers on working rights and 
entitlements including consular contact details so they can seek assistance when they need to.124 

The Committee heard that while such mistreatment is acknowledged, it is not widespread in all 
industries. A large proportion of labour hire workers are skilled professionals and are able to negotiate 
good working conditions with their employer. As such, those workers are not vulnerable to the 
behaviour outlined above. Some submitters consider that a response to the issues outlined above will 
not be necessary for a wide range of employers and employees in the labour hire industries.125  

6. The current regulatory landscape 

This chapter covers the terms of reference: 

 consideration of the effectiveness of enforcing current industrial relations laws and instruments, 
occupational health and safety laws and workers’ compensation laws in the labour hire industry, 
and 

 the regulation of labour hire in Australian jurisdictions and internationally and effective 
enforcement mechanisms, including bonds, licensing, registration and other forms of compliance.  

123  Margaret Cole, submission no 5, and Transcript 6 June 2016, pp. 14-16.  
124  ADCQ, Transcript 11 May 2016, p. 2 
125  See for example RCSA, Transcript 11 May 2016, at p. 15, RCSA submission no. 36, at p. 14. See also 

Brennan, L. Valos, M. and Hindle, K. (2003) On-hired Workers in Australia: Motivations and Outcomes 
RMIT Occasional Research Report. School of Applied Communication, RMIT University, Design and Social 
Context Portfolio Melbourne Australia which found that around 61% of RCSA on-hire employees are 
skilled or professional workers. 
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The regulatory landscape regarding labour hire employers and employees is spread across 
Commonwealth, State and Local Government jurisdictions. It is administered through separate and 
diverse regulatory agencies within each tier of Government.126  

This issue is complex and covers a range of matters including different levels of regulation, differing 
responsibilities between employers and host companies, migration issues and business needs. Labour 
hire agencies are not regulated by any specific piece of legislation regarding employment. As 
employers they are regulated by the Commonwealth’s Fair Work Act 2009 and by other laws that place 
obligations on employers.127  

The Commonwealth regulates private sector employment (including through the Fair Work 
Commission and FWO, taxation (Australian Tax Office), migration (Department of Immigration, 
Australian Federal Police) and border protection (Border Patrol).  

The State is engaged through workplace health and safety, workers’ compensation, police, fire and 
emergency services, and electrical safety (workplace training requirements and procedures etc.).  

At a local government level, councils are engaged through regional planning laws around dwelling 
standards and policies to facilitate community cohesion. 

6.1 Industrial relations laws - Commonwealth 

The Fair Work Act 2009 (Cth) (the FWA) covers most employees across both the public and private 
sector. The main features of the FWA are detailed below.  

National Employment Standards 

The National Employment Standards (NES), set out in the FWA, provide minimum entitlements: 128   

 38 hour maximum working week, plus reasonable additional hours (ss. 62 – 64) 

 Entitlement to request flexible working arrangements (ss. 65 – 66)  

 Parental leave and entitlements (ss. 67 – 85) (s. 67 – must be long term casual employee)  

 Annual leave of four weeks per year plus an additional week for some shift workers (ss. 86 – 94) 
(does not apply to casual employees – s. 86) 

 Personal/carer’s leave and compassionate leave (ss. 95 – 107) (does not apply to casual employees 
– s. 95) 

 Community service leave (ss. 108 – 112) 

 Long service leave (ss. 113 – 113A) 

 Public holidays (ss. 114 – 116) 

 Notice of termination and redundancy pay (ss. 117 – 123) (does not apply to casual employees) 

 A requirement that a Fair Work Information Statement be provided to all new employees which 
contains information about the NES and other matters under the FWA (ss. 124 – 125).  

The NES do not apply to all casual employees. Some of the NES only apply to long term casual 
employees, defined in the FWA as: 

126  Queensland Treasury, Office of Industrial Relations, Briefing to the Finance and Administration 
Committee, February 2016, http://www.parliament.qld.gov.au/documents/committees/FAC/2015/I5-
LabourHire/I5-bp-25Feb2016.pdf  

127  Mr Tony James, Executive Director, Industrial Relations Policy and Regulation, Office of Industrial 
Relations, Queensland Treasury, Public Briefing Transcript 24 February 2016, p. 6 

128  See Fair Work Act 2009 (Cth) Part 2-2, ss. 59 - 131 
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Long term casual employee: a national system employee of a national system employer is a 
long term casual employee at a particular time if, at that time: 

a) the employee is a casual employee; and 

b) the employee has been employed by the employer on a regular and systematic 
basis for a sequence of periods of employment during a period of at least 12 
months.129 

The FWO advises that, with respect to casual workers: 

However, only certain NES entitlements apply to casual employees, which are: 

 two days unpaid carer’s leave and two days compassionate leave per occasion 

 maximum weekly hours 

 community service leave (except paid jury service) 

 to reasonably seek a day off on a public holiday 

 provision of the Fair Work Information Statement. 

In addition, casual employees who have been employed for at least 12 months by an employer 
on a regular and systematic basis and with an expectation of ongoing employment are 
entitled to: 

 make requests for flexible working arrangements 

 parental leave.130 

Modern awards 

Modern awards cover industries or occupations. The Fair Work Commission states that modern awards 
“provide a safety net of minimum pay rates and employment conditions. Awards are used as the 
benchmark for assessing enterprise agreements before approval. The Fair Work Commission is 
responsible for making and varying awards in the national workplace relations system”.131 

Following the commencement of the FWA, the Australian Industrial Relations Commission 
consolidated most awards into industry or occupation categories.  The modern awards set minimum 
entitlements, incorporating the NES.  Transitional arrangements allowed 5 years for affected 
employers and employees to move into the new award system. In its background paper, the Victorian 
Inquiry into the Labour Hire Industry and Secure Work states: 

Modern awards do not apply to independent contractors (again, except for TCF outworkers). 
Further, many award entitlements do not extend to casual employees. However, some 
modern awards provide a right for casual employees to request to become ongoing 
employees after a specified period. There is no specific modern award applying to labour hire 
employment. Rather, a labour hire employee will be covered by the award relevant to the 
type of work they are performing for the host organisation (e.g. if working in the construction 
industry, the Building and Construction General On-Site Award 2010 will apply).  

129  Fair Work Act 2009 (Cth), s. 12.  
130  Fair Work Ombudsman, Introduction to the National Employment Standards, available: 

https://www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/minimum-
workplace-entitlements/introduction-to-the-national-employment-standards  

131   See https://www.fwc.gov.au/awards-and-agreements/awards  
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Enterprise Agreements  

An enterprise agreement is an agreement between an employer and employees detailing matters such 
as wages and conditions of employment. Employees must be better off under an enterprise agreement 
then they would be under the relevant modern award.  

Enterprise agreements must include agreements on: 

 terms about the relationship between each employer and the employees covered by the 
agreement  

 terms about the relationship between each employer and any employee organisations (e.g. a trade 
union) who will be covered by the agreement  

 deductions from wages for any purpose authorised by an employee covered by the agreement  

 how the agreement will operate.132  

Labour hire employees, when placed with a host employer, are not generally covered by the enterprise 
agreement between the host employer and its direct employees. Some enterprise agreements 
however may contain clauses which extend the agreement to independent contractors or labour hire 
workers who work for the host employer.  

Some enterprise agreements also contain agreements regarding the use of labour hire and the job 
security of direct employees. The Productivity Commission recently stated that “There are grounds for 
changes to the FW Act to limit the capacity of agreements to regulate the use of contractors and labour 
hire (which are in any case, in spirit, contrary to the Competition and Consumer Act 2010 (Cth))”.133  

Fair Work Commission 

The Fair Work Commission is an independent body with power to carry out a range of functions 
including: 

 providing a safety net of minimum conditions, including minimum wages, in awards 

 facilitating good faith bargaining and the making of enterprise agreements 

 granting remedies for unfair dismissal 

 regulating the taking of industrial action 

 resolving a range of collective and individual workplace disputes through conciliation, mediation 
and in some cases arbitration, and  

132   An enterprise agreement must contain terms regarding: 

 a nominal expiry date for the agreement (this must be no longer than four years from the date the 
Fair Work Commission approves the agreement)  

 an independent dispute settlement procedure  

 individual flexibility arrangements (IFA) which allow a variation to the enterprise agreement to meet 
the genuine needs of the employer and employees consultation by the employer with employees 
about any major workplace changes (in the absence of a consultation term, the model consultation 
term will apply). 

See Fair Work Ombudsman website, https://www.fairwork.gov.au/how-we-will-help/templates-and-
guides/fact-sheets/rights-and-obligations/enterprise-bargaining#enterpriseagreement  

133  Productivity Commission, Workplace Relations Framework, Productivity Commission Inquiry Report, 
November 2015, vol. 2, p. 685, available at: http://www.pc.gov.au/inquiries/completed/workplace-
relations/report  
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 functions in connection with workplace determinations, equal remuneration, transfer of business, 
general workplace protections, right of entry and stand down.134 

The Commission’s key objectives and functions are set out in s. 577 of the FWA. The work of the 
Commission is carried out by Commission Members with the support of administrative staff.135 

The FWA provides that the Commission must perform its functions and exercise its powers in a manner 
that: 

a) is fair and just, and 

b) is quick, informal and avoids unnecessary technicalities, and 

c) is open and transparent, and 

d) promotes harmonious and cooperative workplace relations.136 

Fair Work Ombudsman 

The Fair Work Ombudsman (FWO) is an independent statutory office. Its jurisdiction is set out in the 
FWA and it provides free services to workers and employers in Australia. Its main role is to:  

 promote harmonious, productive and cooperative workplace relations 

 ensure compliance with Australian workplace laws 

 monitor certain 457 subclass visa arrangements.137 

With respect to labour hire, the Workplace Ombudsman initiated a three-year “National Harvest Trail 
Project” to explore the reasons for continued non-compliance with Federal workplace laws within the 
horticulture industry, by investigating the factors and causes at both a national and local level.  

Other Federal legislation 

Other federal legislation that applies to the labour hire industry includes: 

 The Independent Contractors Act 2006 (Cth) limits the ability of the States to legislate for minimum 
rights etc covered by this federal legislation 

 The Migration Act 1958 (Cth) deals with migrants and temporary workers under the visa system 
and contains penalties for employers, including labour hire employers, where they employ people 
in breach of the visa conditions 

 The Superannuation Guarantee (Administration) Act 1992 (Cth) requires employers to provide a 
minimum of 9.5% Superannuation contribution to employees 

 The Tax Administration Act 1953 (Cth) deals with taxation of employees’ income by employers, 
and taxation arrangements for contractors.  

6.2 Industrial relations laws – Queensland  

Under the Industrial Relations Act 1999 (Qld), “employer” is specifically defined to include labour hire 
agencies.138 

134  See Fair Work Act 2009 (Cth), s. 576 and https://www.fwc.gov.au/at-the-commission/overview  
135  See https://www.fwc.gov.au/at-the-commission/overview  
136  Fair Work Act 2009 (Cth), s. 577  
137  See https://www.fairwork.gov.au/about-us/our-role  
138  Industrial Relations Act 1999 (Qld), s. 6(2)(d). 
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The Private Employment Agents Act 2005 (Qld) provides for a code of conduct as the main way of 
regulating the conduct of private employment agents in their relationships with people looking for 
work or for workers. The relevant code of conduct is set out in the Private Employment Agents (Code 
of Conduct) Regulation 2015 (Qld), which commenced on 1 September 2015.139 

Labour hire companies are excluded from the application of the Private Employment Agents Act 2005, 
and the code of conduct, on the basis that the labour hire company is responsible for performing the 
obligations owed by a person to the worker, including paying the worker for the work. 

6.3 Queensland work health and safety laws 

The Work Health and Safety Act 2011 (Qld) (WHS Act) requires a person conducting a business or 
undertaking to ensure, so far as is reasonably practicable, the health and safety of their workers while 
at work in the business or undertaking.  The WHS Act defines “worker” to mean a person who carries 
out work in any capacity for a person conducting a business or undertaking, including work as an 
employee of a labour hire company who has been assigned to work in the person’s business or 
undertaking. Obligations under the WHS Act relating to the safety of a workplace extend to both the 
labour hire agency and their client, as the host employer. A labour hire agency cannot ‘pass on’ its legal 
duty, regardless of whether the host employer may agree to this.  

Workplace Health and Safety Queensland (WHSQ) provides a guide, Labour hire agencies: Managing 
the safety of on-hired workers, which outlines the workplace health and safety duties of labour hire 
agencies.140 Although labour hire agencies generally do not have direct control or management of the 
workplaces their employees are assigned to, their duty remains as an employer to their on-hired 
workers. Accordingly, they have a duty to take action to establish that the workplace and its operations 
are safe before workers are placed with a client, and to continue to monitor workers’ safety for the 
duration of their placement. 

The Queensland Building and Construction Commission Act 1991 (Qld) and the Queensland Building 
and Construction Commission Regulation 2003 (Qld) require all persons carrying out building work to 
be appropriately licensed. This requirement can apply to labour hire businesses when they carry out 
building work.  

The Queensland Building and Construction Commission (QBCC) provides a licensing information 
statement, which discusses the licensing requirements relating to labour hire businesses.141 A labour 
hire business that fails to comply with these requirements may not be entitled to payment, and may 
be prosecuted by the QBCC.  

The Electrical Safety Act 2002 (Qld) (the ES Act), the Electrical Safety Regulation 2013 (Qld) and four 
electrical safety codes of practice,142 provide a framework for preventing persons from being killed or 
injured, and property being destroyed or damaged, by electricity. The framework includes the 
imposition of duties on those who may affect the electrical safety of others, and a system of licensing 
for electrical workers and contractors. In 2014, amendments to the ES Act came into effect to 
specifically include in the definition of “worker” employees of labour hire companies assigned to work 
in a person’s business or undertaking.  

139  See https://www.treasury.qld.gov.au/publications-resources/industrial-relations/information-
statement-for-work-seekers-other-than-models-performers.pdf  

140  See https://www.worksafe.qld.gov.au/__data/assets/pdf_file/0019/83080/labour-hire-agency-
guide.pdf  

141  See http://www.qbcc.qld.gov.au/sites/default/files/LIS-017 Labour Hire Businesses.pdf  
142  See https://www.worksafe.qld.gov.au/laws-and-compliance/electrical-safety-codes-of-practice  
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6.4 Workers’ compensation 

The Workers’ Compensation and Rehabilitation Act 2003 (Qld) and the Workers’ Compensation and 
Rehabilitation Regulation 2014 (Qld) establish a framework for managing workers’ compensation and 
rehabilitation in Queensland.  

The OIR advised the Committee that labour hire companies pay for workers’ compensation insurance 
policies through WorkCover Queensland.  

The current average premium rate paid by labour hire employers is $1.39 per $100 of wages paid, 
compared to the scheme average of $1.20 per $100 of wages paid (e.g. for all industries).143 The 
Committee understands that the better an employer’s safety performance, the lower the premium 
that is charged to the employer. Employers with a poor safety performance are generally required to 
pay higher premiums. 

WHSQ, the Electrical Safety Office, and the Workers’ Compensation Regulator form part of the OIR. 

6.5 Is enforcement effective? 

The Committee has heard that enforcement of the current regulation is under-resourced and 
ineffective.144 This is often due to the triangular nature of the relationship between the labour hire 
employee, their employer (the labour hire company) and the labour hire’s client (the host company).  

The RCSA describes the responsibilities in its submission: 

In an on-hire arrangement the client, or service recipient, is commonly described as the ‘host’ 
because the client takes responsibility for supervising and directing the on-hire employee 
much as they would their own directly hired employees. The use of the term ‘host’, rather 
than ‘principal’, as commonly used in typical contracting services, provides a key insight into 
the difference between an “on-hire” arrangement and typical forms of “contracting”.  

In an on-hire arrangement the client takes on significantly more responsibility for an on-hire 
worker given the worker is, in effect, on loan to the client and is not presented in a way where 
the contractor is responsible for supervising, instructing and directing the performance of the 
labour and the contracted outcomes. In an on-hire arrangement a worker is on-hired without 
additional integrated services, property or special know-how. Additional services may be 
provided to a client however; those services do not fall within the scope of on-hire services, 
are not integrated with the on-hire services and are effectively ancillary in nature.145 

A 2002 report on labour hire in Australia notes the difficulty in enforcing legislation, particularly around 
liability for injury to the worker: 

The complicated legal character of labour hire arrangements in practice is therefore 
problematic for ascertaining liability in a number of instances – where there has been a 
breach of OH&S regulations, where a labour hire worker is injured and neither client company 
nor labour hire company is prepared to assume responsibility for rehabilitation and return to 
work, and, in unfair dismissal cases where both client and labour hire firm might seek to deny 
that the aggrieved worker is their employee.146 

143  Transcript, 24 February 2016, at page 4.  
144  See for example Ms Elizabeth Jones, Lockyer Valley Regional Council, Transcript 6 June 2016, p. 2; Mr A 

Mahoney, Bundaberg Fruit and Vegetable Growers, Transcript 15 June 2016, p. 2,  
145  RCSA, submission no. 39 
146  Hall, Labour Hire in Australia: Motivation, Dynamics and Prospects, Working paper 76, University of 

Sydney April 2002, p. 5 
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6.6 Other Australian jurisdictions 

The issues pertaining to labour hire are currently being considered in two other Australian jurisdictions; 
in Victoria and in South Australia.  

Victoria – Inquiry into the Labour Hire Industry and Insecure Work 

The Victorian inquiry was announced in September 2015 and is chaired by Professor Anthony Forsyth 
of the RMIT University Graduate School of Business and Law. It is investigating the practices of labour 
hire companies, insecure work, sham contracting and the abuse of visas to avoid workplace laws and 
undermine minimum employment standards.147 

The inquiry's terms of reference include examination of the social impact of insecure work and 
assessment of whether the current legal framework meets the needs of Victorian employers and 
labour hire workers.148 

The inquiry released a background paper on 16 October 2015.149 Submissions to the inquiry are 
available on its website.150 The inquiry is due to deliver its final report by 31 July 2016. 

South Australia – Parliamentary Committee inquiry  

On 11 June 2015, the South Australian Economic and Finance Committee commenced an inquiry into 
the practices in the labour hire industry in South Australia, including: 

 exploitation, harassment and other forms of mistreatment of workers 

 non-payment or underpayment of wages and superannuation entitlements 

 non-payment or underpayment of Return To Work SA premiums 

 avoidance of taxation liabilities 

 recommendations to ensure a fairer, safer and more secure industry 

 support for a coordinated national approach to the issue 

 registration of labour hire businesses and longevity of such 

 the responsibility of host employment company owners to ensure exploitation is prevented, and 

 any other relevant matter. 

The South Australian Committee has called for submissions by Monday 27 July 2016. Further 
information on this inquiry can be found on its website.151 

The Committee is due to report before both of these two inquires.  

6.7 International jurisdictions  

Japan 

Labour hire workers in Japan are referred to as ‘dispatch workers’ and are employed under one of two 
arrangements: 

147  See http://economicdevelopment.vic.gov.au/about-us/strategies-and-initiatives/inquiry-into-the-
labour-hire-industry-and-insecure-work  

148  See http://economicdevelopment.vic.gov.au/about-us/strategies-and-initiatives/inquiry-into-the-
labour-hire-industry-and-insecure-work/terms-of-reference  

149  See http://economicdevelopment.vic.gov.au/__data/assets/pdf_file/0015/1215411/9390-IRV-Inquiry-
in-the-Labour-Hire-Industry-and-Insecure-Work-Brochure.pdf  

150  See http://economicdevelopment.vic.gov.au/about-us/strategies-and-initiatives/inquiry-into-the-
labour-hire-industry-and-insecure-work/inquiry-into-the-labour-hire-industry-and-insecure-work-
submissions  

151  See https://www.parliament.sa.gov.au/Committees/Pages/Committees.aspx?CTId=5&CId=292  
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 where the employer remains employed with the agency and dispatched to several placements  
with clients (specified worker dispatching) 

 where the employee is employed only for the duration of the contract with the client and is 
terminated at the end of that placement (general worker dispatching). 

Japan has a legislated licensing system which requires an agency to: 

 provide standard business details 

 provide a business plan which includes the number of dispatched workers, the fee for worker 
dispatching, and any other matters pertaining to worker dispatching as prescribed by Ministry of 
Health, Labour & Welfare Ordinance, and 

 be able to sufficiently properly manage the employment of dispatched workers, including 
managing confidential personnel files.152 

The licensing scheme allows an initial licence for three years with five-yearly renewals thereafter.   

Disqualification from holding a licence includes bankrupts and minors and people with a conviction 
with the prior five years, including for: 

 breaches of labour law 

 organised crime  

 violence  

 immigration  

 insurance or workers’ compensation breaches. 

The agency must keep detailed records of the placement of the dispatch workers including the number 
for workers dispatched, the location of the placements, the working hours, health and safety 
arrangements, and a responsible person at each work site.   

There are maximum terms for placement of dispatch workers (three years for most placements though 
some conditions apply in specified industries). 

Dr Elsa Underhill states that the three-year maximum placement requirement is largely evaded by 
changing the job title of the employee or moving the worker to another division of the company.153   

Dr Underhill states of the Japanese system: 

The Japanese licensing system illustrates the integration of regulating agency placement 
practices with the licensing system – such as limits on the duration and location of 
placements. However, it also illustrates how very weak enforcement (in the form of guidance 
rather than penalties) does not deter illegal practices. The introduction of the new penalties 
in 2012, whereby the host becomes the employer of the agency worker when it knowingly 
accepts an illegally dispatched worker, may provide a stronger incentive for hosts to comply 
with the laws, thereby discouraging illegal agency employers. The enforcement of this process 
has yet to be evaluated. There is no evidence to date of agency firms being disqualified from 
holding a licence following breaches of the 1985 Act; such disqualification would seem 

152  Law Concerning Securing the Proper Operation of Worker Dispatching Undertakings and Improved 
Working Conditions for Dispatched Workers, Law No. 88 of July 5, 1985 (Japan) 

153  Dr Elsa Underhill Submission 36, Paper titled A Review of Licensing Arrangements for Labour Hire Firms, 
report prepared for the National Union of Workers, December 2013, p. 15.  
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unlikely given the evidence concerning government responses to violations alleged before the 
ILO.154 

UK 

The Gangmasters (Licensing) Act 2005 (UK) provides a licensing scheme for employers of labour hire 
type employees. This legislation was introduced after the highly publicised deaths of cockle pickers 
working in poor conditions in Morecombe Bay.  

This Act established the Gangmasters Licensing Authority (GLA) which regulates the shellfish, 
agriculture and fishing industries.  Penalties apply for employers who are licensed and fort those who 
are not licensed under this Act. Compliance and inspections are undertaken with those employers who 
are considered high risk.  

USA 

The USA primarily relies on market forces to regulate the labour markets as opposed to regulation 
imposed by governments.  Dr Underhill notes that the ability in most American states for employers 
to dismiss their permanent workers without notice may have reduced the need for labour hire type 
employment arrangements.155 

Payroll arrangements are similar to those for labour hire in Australia. This is, where the employer leases 
the worker to a company, the employer maintains responsibility for paying the worker.  

In the main, there are no licensing requirements for temporary agency employers, and no 
specific regulations tailored to the temporary agency industry. Instead, those regulations 
which exist tend to specify the rights (or lack of rights) of agency workers across a range of 
employment issues, such as collective bargaining and voting in elections undertaken to 
determine whether a workplace will have union representation (Goldman, 2013). Temporary 
agency workers are not distinguished in OHS laws, however a number of states exclude casual 
employees (thereby also temporary agency workers) from access to workers’ compensation 
benefits. In states where such an exclusion does not apply, responsibility for workers’ 
compensation insurance varies between lying with the agency, the host employer and in some 
cases, is shared (Goldman, 2013).156 

6.8 Issues raised during the Inquiry 

During this Inquiry, the Committee received evidence from submitters and witnesses that fell into five 
broad categories: 

1. nothing is required as the current system works well157 
2. better enforcement of the current regime is necessary and sufficient158 
3. a self-regulated code of conduct is required159 

154  Dr Elsa Underhill Submission 36, Paper titled A Review of Licensing Arrangements for Labour Hire Firms, 
report prepared for the National Union of Workers, December 2013, p. 16.  

155  Dr Elsa Underhill Submission 36, Paper titled A Review of Licensing Arrangements for Labour Hire Firms, 
report prepared for the National Union of Workers, December 2013, p. 27. 

156  Dr Elsa Underhill Submission 36, Paper titled A Review of Licensing Arrangements for Labour Hire Firms, 
report prepared for the National Union of Workers, December 2013, p. 27. 

157  See for example Queensland Resources Council, submission no. 9, Chamber of Commerce and Industry, 
submission no. 25, Master Electricians of Australia, submission no. 26, and Australian Industry group, 
submission no. 35. 

158  See for Transcripts of 11 May 2016 at p. 10; and of 6 June 2016 at pp. 2, 5, 8, 12, and 13.  
159  See for example RCSA submission no 39.  
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4. a licensing regime for labour hire companies is required,160 and 
5. a requirement that labour-hire workers be made direct employees after working for a host 

employer for six months should be established.161 

A number of unions also recommend the reintroduction of a power for unions to inspect workplaces 
and investigate suspected or alleged workplace breaches of minimum protections.162  

Better enforcement  

Some submitters suggested that, rather than bringing in a suite of new measures, a more effective 
approach would be to better enforce the current regulatory regime.  

A number of submitters consider that this can be achieved through better resourcing of the FWO. The 
Committee heard that while the work of the FWO is supported, it is clear to many submitters that 
there is a lack of resources to effectively enforce the legislation.  

At its public hearings in Gatton and Bundaberg in particular, the Committee also heard that the FWO 
often advertises when it will hold inspections, which allows rogue operators to evade detection. 
Additionally, at its hearing in Cairns, the Committee heard that the FWO may undertake an inspection 
of a farm where there are no concerns regarding working conditions while the farm next door, which 
may be notorious both locally and on social media for poor conditions, is not subject to an inspection. 
It was also noted that inspections tend to be carried out only between 9am and 5pm, which may be 
outside the peak work hours for many farming operations. 

Several submitters considered that better resourcing of FWO inspectors would lead to better 
enforcement of the current regulatory framework.  

The Committee considered it is important to include this evidence and discussion in the report as it 
illustrates the issues arising at the differing levels of government. Recommendations as to the 
operation of a federal body are, however, outside the jurisdiction of the Committee, the Queensland 
Parliament and Queensland Government. This highlights the need for a multi-level approach to 
address the problems associated with labour hire.   

The Committee received submissions from some unions that Queensland use its voice in COAG to seek 
to have the federal government make the necessary amendments to legislation to the FWA to address 
the problems associated with labour hire, and further, to lobby for increased funding to the FWO so 
as to ramp up policing and compliance.163  

160  See for example ADCQ, submission no. 3, Queensland Nurses Union, submission no. 4, Lockyer Valley 
Regional Council, submission no. 8, Electrical Trades Union of Employees Queensland, submission no.  10, 
AMWU, submission no. 12, Australian Workers’ Union, submission no. 13, Australian Council of Trades, 
submission no. 15, United Voice, submission no. 16, Maurice Blackburn Lawyers, submission no. 17, 
CFMEU, submission no. 20, Growcom, submission no. 28, Queensland Council of Unions, submission no. 
29, National Union of Workers, submission no. 32, Dr Elsa Underhill, submission no. 36, Lesleigh Murphy, 
submission no. 37, Australasian Meat Industry Employees’ Union, submission no 40, and MADEC, 
submission no. 41.  

161  See for example Queensland Nurses’ Union, submission no. 4.  
162  See for example Queensland Nurses’ Union, submission no. 4 at pp. 3 and 9; Queensland Council of 

Unions, submission no. 29 at p. 13; and Queensland Council of Unions and AMWU, Transcript 11 May 
2016 pp. 24, 30, 31.  

163  See for example Electrical Trades Union of Employees Queensland, submission no.  10 at p. 28; AMWU, 
submission no. 12 at p. 15; United Voice submission no. 16 at p 17; CFMEU submission no. 20 at p. 27; 
Queensland Council of Unions, submission no. 29 at p. 13; NUW submission no. 32 at p. 33.  
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RCSA code of conduct and proposed Employment Services Industry Code 

The Recruitment and Consulting Services Australia (RCSA) has developed a Code for Professional 
Conduct which has been authorised by the Australian Competition and Consumer Commission (ACCC) 
and in operation for RCSA members since 2003.  

The RCSA advised: 

In conjunction with the RCSA Constitution and By-Laws, the Code sets the standards for 
relationships between Members, best practice with clients and candidates and general good 
order with respect to business management, including compliance. Acceptance of, and 
adherence to, the Code is a pre-requisite of Membership. The Code is supported by a 
comprehensive resource and education program and the process is overseen by the 
Professional Practice Council appointed by the RCSA Board. The Ethics Registrar manages the 
complaint process and procedures with the support of a volunteer Ethics panel mentored by 
RCSA's Professional Practice Adviser, Barrister Andrew Wood. 

RCSA’s objective is to promote the utilisation of the Code and our proposed Employment 
Services Industry Code to achieve self-regulation of the on-hire worker services sector, 
wherever possible and effective, rather than see the introduction of additional legislative 
regulation. The Employment Services Industry Code (ESIC) would, if approved, become a 
prescribed industry code under Australian competition law.164 

A number of witnesses spoke of how they support the RCSA code of conduct and consider that their 
compliance with the code demonstrates to their client base that they are a reputable business and will 
treat their employees appropriately.165   

Other witnesses had no issue with the RCSA code of conduct being voluntary, but consider that should 
it be enforceable, there is nothing to prevent unscrupulous businesses from just disregarding this code 
along with their disregard of the federal and state legislation. In other words, the reputable business 
will comply and those not reputable businesses who exploit workers will not.166  

The RCSA recently released a proposed Employment Services Industry Code (ESIC), to provide a single 
national framework for the regulation of a wide range of employment services including “on 
hire/labour hire” employment and contractual services.167 The proposed ESIC would regulate the 
conduct of employment services and employers who use employment services at all points of the 
labour supply chain in order to eradicate unfair practices. 

It is proposed that the ESIC would operate under the Commonwealth Competition and Consumer Act 
2010 (Cth) (subject to its approval as a regulation by the Commonwealth Government). At the request 
of the Commonwealth Government the RCSA has conducted public consultation on the proposed ESIC.  

The proposed ESIC would operate in addition to any law of the Commonwealth, a State or a Territory 
that applies to an employment services provider and would require compliance with applicable laws 
where necessary. 

The RCSA advised the proposed ESIC would: 

 create an Employment Agents Advisory Council with Ministerial appointed members including an 
independent chair, a person who is a member of the Australian Competition and Consumer 
Commission, three persons representing employment services providers and one person 
representing employee organisations 

164  RCSA, submission no 39, p. 3 
165  Rebecca Bolton, Precruitment, Transcript 9 June 2016  
166  See for example comment generally on self-regulation by the Australian Meat Industry Employees Union 

submission no. 40 at p. 5.  
167  The RCSA ESIC is not proposed to apply to models and performers.  
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 regulate conduct of employment service providers and agents engaged by them in in dealings 
outside Australia  

 provide for an independent dispute resolution procedure, which may be escalated to arbitration 

 provide for written employment agreements to meet prescribed content standards 

 include vulnerable worker protections (e.g. preventing exploitation and child employment 
protection).168 

Some consider the self-regulation of the industry a benefit in that it does not impose too much red 
tape on businesses. Opponents of such a system consider it does not go far enough to address the 
issues in the industry. Dr Elsa Underhill stated: 

It is really not clear to me how the code, which is convoluted and requires employees to 
complain in the first instance to their employer that the code is being breached, improves on 
any arrangements that are currently in place, particularly when the code is enforced by a 
worker having to complain about a breach to the compliance manager at the agency where 
they are employed. We know that if labour hire employees—80 per cent of them are casual 
workers—complain about employment conditions invariably they lose their job. You really do 
need an independent agency with very clear rights to enforce consistent standards across the 
industry. I really do not think their code meets that at all.169 

Introduction of a licensing system for labour hire companies 

Licensing schemes were raised during the inquiry as a potential solution to the issues raised. A number 
of submitters consider that a new licensing regime for labour hire companies is required.170 There are 
some variations in what submitters consider is necessary but essentially the suggested licensing system 
should include: 

 a state-based licensing scheme 

 a licence requirement for labour-hire companies to operate in Queensland 

 a requirement for bonds and annual licensing fees 

 a compliance unit within the State Government 

 minimum requirements for businesses to meet in order to obtain a licence regarding: 

o fit and proper person requirements for licence holders and senior officers 

o threshold capital requirements to show the business is funded sufficiently to meet the needs 
of a properly operating business  

o requirements for mandatory training re workplace rights, entitlements and training. 

Proponents of a licensing scheme consider it would contribute significantly to the improvement of 
conditions for workers who may otherwise be employed by sham contractors. It would also assist in 

168  RCSA, submission no. 39.  
169  Dr Elsa Underhill, Transcript 11 may 2016, p. 36. 
170  See for example ADCQ, submission no. 3, Queensland Nurses Union, submission no. 4, Lockyer Valley 

Regional Council, submission no. 8, Electrical Trades Union of Employees Queensland, submission no. 10, 
AMWU, submission no. 12, Australian Workers’ Union, submission no. 13, Australian Council of Trades, 
submission no. 15, United Voice, submission no. 16, Maurice Blackburn Lawyers, submission no. 17, 
CFMEU, submission no. 20, Growcom, submission no. 28, Queensland Council of Unions, submission no. 
29, National Union of Workers, submission no. 32, Dr Elsa Underhill, submission no. 36, Lesleigh Murphy, 
submission no. 37, Australasian Meat Industry Employees’ Union, submission no 40, and MADEC, 
submission no. 41. 
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the elimination of phoenixing by companies as they would need to obtain and pay for a licence to 
operate, show that they have sufficient capital to run the business and submit to compliance audits. It 
would also allow better capture of statistics around the use of labour hire in Queensland.171 

Opponents of a licensing system consider it would introduce more red tape for businesses, and would 
have a significant impact on small businesses in particular. It would not reduce the poor conditions and 
sham work arrangements for vulnerable workers as the people who run those companies do so outside 
of the law currently – they disregard the current legislation and regularly evade detection now so a 
licensing system will not stop them.172 

The Government members of the Committee support a Queensland based licensing system to regulate 
any labour hire companies operating in Queensland. Those members consider that there should be 
some form of chain of responsibility legislation, possibly under the Work Health and Safety Act 2011 
(Qld) for regulation of issues regarding labour hire workers over which the host company has control 
e.g. discrimination, harassment, workplace health and safety and WorkCover. The rationale for a 
licensing system under this legislation is due to the fact that there are already compliance inspectors 
within this Department.  

The Government members of the Committee consider that a licensing scheme should be established 
with the aim of regulating labour hire employers.  The licensing system should require compliance with 
fundamental issues such as 

 wages and conditions  

 insolvency and bankruptcy 

 fit and proper persons  

 WorkCover 

 workplace health and safety, and  

 standards of transport and accommodation where these are part of the labour hire arrangements. 

Non-government members of the Committee consider that a Queensland based licensing scheme 
would not address the issues regarding labour hire companies. The non-government members 
consider that such a scheme would instead increase red-tape and bureaucracy in managing the 
industry. Further, as advised by the majority of witnesses to the Committee, it will subvert existing 
attempts to address issues and non-compliance regarding current legislative and regulatory 
requirements. 

Committee Comment 

The Committee was unable to reach agreement on whether a licensing system should be introduced. 
The Government members of the Committee supported the introduction of a licensing system while 
the non-government members consider that the current regulatory framework is sufficient and could 
be more effective if it is better resourced.  

171  See for example submission nos. ADCQ, submission no. 3, Queensland Nurses Union, submission no. 4, 
Maurice Blackburn Lawyers, submission no. 17, Queensland Council of Unions, submission no. 29 and Dr 
Elsa Underhill, submission no. 36.  

172  See e.g. Ms Rebecca Bolton, Manager, North Queensland Precruitment, Finance and Administration 
Committee  Transcript 9 June 2016, pp. 2, 5, 6; Mr Tom Reardon, Chief Executive Officer, Mobilise, Finance 
and Administration Committee  Transcript 9 June 2016, p.1.  
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Appendix A – List of submissions 

Submission 
no.  

Submitter 

001 Confidential 

002 Confidential 

003 Anti-Discrimination Commission Queensland 

004 Queensland Nurses Union 

005 Margaret Cole 

006 Anonymous  

007 Housing Industry Association 

008 Lockyer Valley Regional Council 

009 Queensland Resources Council 

010 Electrical Trades Union of Employees Queensland (ETU) 

011 Independent Education Union Queensland and Northern Territory Branch (IEUA-QNT) 

012 Australian Manufacturing Workers’ Union (AMWU)  

013 Australian Workers’ Union  

014 
Building Service Contractors Association of Australia – Queensland Division (BSCAA-
Qld) 

015 Australian Council of Trade Unions 

016 United Voice 

017 Maurice Blackburn Lawyers 

018 AMMA, Australian Mines and Metals Association 

019 Queensland Law Society 

20 
Construction, Forestry, Mining and Energy Industrial Union of Employees, Queensland 
(CFMEU) 

21 Australian Institute of Marine and Power Engineers (AIMPE) 

22 Confidential 

23 Information Technology Contract & Recruitment Association Ltd (ITCRA) 

1712

1712



24 Local Government Association of Queensland 

25 Chamber of Commerce and Industry Queensland (CCIQ) 

26 Master Electricians Australia 

27 Jane O’Sullivan 

28 Growcom 

29 Queensland Council of Unions 

30 Confidential 

31 Confidential 

32 National Union of Workers 

33 Isaac Regional Council 

34 Confidential  

35 Australian Industry Group 

36 Elsa Underhill 

37 Lesleigh Murphy 

38 Broadspectrum Qld 

39 Recruitment and Consulting Services Australia 

40 Australasian Meat Industry Employees’ Union 

41 MADEC 
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Appendix B – List of witnesses  

Departmental Briefing  

Date Location Witnesses from the Office of Industrial Relations, 
Queensland Treasury 

24 February 
2016 

Brisbane 

Mr Tony James, Executive Director, Industrial Relations Policy and 
Regulation 

Mr Paul Goldsbrough, Executive Director, Workers’ Compensation 
and Policy Services, Workplace Health and Safety Queensland,  

Ms Julie Neilson, Executive Director, Compliance and Business 
Engagement, Workplace Health and Safety Queensland 

Ms Victoria Thompson, Director, Industry Strategy, Workplace 
Health and Safety Queensland 

 

Public hearings 

Date Location Witnesses 

11 May 2016 Brisbane 

Anti-Discrimination Commission Queensland  

 Mr Kevin Cocks, Anti-Discrimination Commissioner 

 Ms Neroli Holmes, Deputy anti-Discrimination Commissioner 

Housing Industry Association of Queensland  

 Mr Michael Roberts, Acting Executive Director 

 Ms Annica Cloette, Workplace Advisor 

GrowCom 

 Ms Annabel Hutch, Workplace Relations Officer, Growcom 

 Ms Rachel MacKenzie, Chief Advocate, Growcom 

Building Service Contractors Association of Australia, Queensland 
Division 

 Mr Craig Pollard, Executive Director 

Recruitment and Consulting Services Association 

 Mr Charles Cameron, Chief Executive Officer 

 Ms Sinead Hourigan, Director, Brisbane, Robert Walters; Vice-
President, Recruitment and Consulting Services Association 

 Mr Chris Turner, Group Manager, Employee Relations and HR 
Compliance, Adecco; Recruitment and Consulting Services 
Association 

Maurice Blackburn Lawyers 
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 Mr Rod Hodgson, Principal, Maurice Blackburn Lawyers 

 Mr Giri Sivaraman, Principal, Maurice Blackburn Lawyers 

Queensland Council of Unions  

 Mr Michael Clifford, Assistant General Secretary,  

 Mr John Martin, Research and Policy Officer 

Australian Manufacturing Workers’ Union  

 Ms Julie-Ann Campbell, Industrial Officer 

Australian Meat Industry Employees Union  

 Mr Matthew Journeaux, Assistant Branch Secretary, 
Queensland Branch 

 Mr Warren Earle, Branch Organiser, Queensland Branch 

 Mr Gursher Sandhu, Member 

National Union of Workers 

 Ms Imogen Beynon, Queensland State Lead 

Queensland Nurses Union 

 Ms Beth Mohle, State Secretary 

 Dr Liz Todhunter, Research and Policy Officer 

 Ms Kate Veach, Professional Research Officer 

Seasonal Workers Australia 

 Mr Michael Fryszer, Managing Director, Seasonal Workers 
Australia 

Private capacity 

 Dr Elsa Underhill  

6 June 2016 Gatton 

Lockyer Valley Regional Council 

 Ms Elizabeth Jones, Community Development and 
Engagement Officer 

Lockyer Valley Growers Inc 

 Mr Anthony Staatz, President 

 Ms Sharon Windolf, Treasurer 

National Union of Workers 

 Ms Imogen Beynon, Queensland State Lead 

Private capacity 

 Ms Margaret Cole 

 Mr Maurice Henessey 

 Ms Jane Dipple 

7 June 2016 Emerald Blackwater Community Group 
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 Sallee Collins 

 Zoe Hodkin 

CFMEU – Callide Valley Lodge 

 Mr Rick Hibble, President 

 Mr Darren Blackwood 

8 June 2016 Mackay 

Mobilise 

 Mr Tom Reardon, Chief Executive Officer 

Australian Institute of Marine and Power Engineers 

 Mr Greg Yates, Senior National Organiser 

CFMEU – Queensland Division 

 Mr Mitch Hughes, District Executive Vice President 

Private capacity 

 Mr Stephen Howland 

9 June 2016 Cairns 

Precruitment 

 Ms Rebecca Bolton, Manager-North Queensland 

Agrilabour 

 Mr Luke Brown, Managing Director 

Maritime Union of Australia 

 Mr Ian Bray, Assistant National Secretary 

15 June 2016 

Brisbane 
(videoconfer
ence with 
Bundaberg) 

Bundaberg Fruit and Vegetable Growers  

 Ms Bree Grima, Managing Director 

 Mr Anthony Mahoney, Chairman 

Snapfresh Australia - Bundaberg 

 Ms Sue Zaina 

Marcon Family Farms 

 Mr Gino Marcon 

East Bundy Backpackers 

 Mr Brian Sparkes 

 Ms Christine Sparkes 

Tomato Backpackers 

 Mr James Lee, Owner 

YHA Australia 

 Mr Julian Ledger, Chief Executive Officer 
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20 June 2016 Moranbah 

RCSA 

 Mr Simon Schweigert, Manager, Media and Government 
Relations 

 Mr Andrew Wood, Solicitor 

Isaac Regional Council 

 Ms Kelly Vea Vea, Councillor – Division 5 

 Mr Nick Wheeler, Councillor – Division 2 

 Mr Rod Ferguson, Chief Executive Officer 

Peabody Energy Australia 

 Mr Ferdie Kruger, Acting Vice President, Human Resources 

Moranbah Community Health Partnership 

 Ms Cherie Miller 

CFMEU – Hail Creek Lodge 

 Mr Ian Park 

AMWU 

 Mr Mark Johnstone, Convenor 
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Statement of reservation 

GOVERNMENT MEMBERS’ 

STATEMENT OF RESERVATION 

 

Peter Russo MP, Jo-Ann Miller MP and Duncan Pegg MP 

Opening Comments 

It is disappointing, but the three Government Members on the Committee have been left with no other 
choice but to provide a Statement of Reservation to the Report on the Inquiry into the practices of the 
labour hire industry in Queensland. 

Our inquiry heard some shocking evidence about practices engaged by some in the labour hire 
industry. While we are sure the majority of employers do not participate in these practices, the 
Committee heard evidence of: 

 a failure to comply with basic award wages and conditions, health and safety and accommodation 
requirements 

 systematic avoidance of income tax, payroll tax and superannuation obligations 

 sham contract arrangements, where a relationship of employment in all but name is used to avoid 
tax and employment requirements, and 

 workers left without recourse when their employer company closes down, only to then 
recommence operations under another company name (phoenix companies).   

Opposition members of the Committee, despite this evidence, were simply not prepared to consider 
the measures required to provide even basic mandatory standards of compliance in this sector. 

The three Government Members of the Committee are not prepared to let this report proceed without 
recommendations to intervene on behalf of many vulnerable and exploited Queensland workers. 

There are many participants in the industry who do not undertake the conduct referred to above. The 
contribution of these participants to the Queensland economy should be recognised and supported. 

The Evidence Provided to the Committee 

The Committee Report provides much of the background to the development and current state of the 
labour hire industry in Queensland. 

The industry has grown rapidly in recent decades, but especially in Queensland, where around a 
quarter of the country’s labour hire workers are employed.  These on-hire workers are a key resource 
in the State’s significant horticulture and resources industries.   

Workers engaged in labour hire are a diverse group, with skills levels and types across a broad 
spectrum of occupations and with varying degrees of professional experience or expertise.  Similarly, 
the labour hire industry is a very diverse sector. There are many genuine on-hire firms which 
demonstrate high levels of compliance, particularly those providing staff in high demand and high skills 
occupations. 

However, it is also clear that there is a subset of labour hire firms acting illegally and unethically and 
exploiting vulnerable workers including: migrant workers, young people, women, and workers from 
communities with high unemployment. 
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The illegal and improper practices of these operators have significant impacts and costs for workers, 
families, communities and businesses. These practices are unfolding in different ways and with distinct 
impacts and across the State’s different industries. 

Workplace Health and Safety 

Much of Queensland’s workplace health and safety legislation presumes that an employer will provide 
workplace supervision and direction for their employee. In the case of labour hire arrangements, the 
employer – that is, the labour hire operator – relies on the host to direct employees and supervise 
their work. In most cases, the employer is not physically located on the workplace. 

While primary legal responsibility lies with the labour hire operator as the legal employer, practical 
supervision of employment lies with the host. The blurring of legal obligations and responsibilities in 
this area appears to have manifested in a deterioration of safe work practices and training of some 
considerable significance.  

Written submissions and private testimony provided by a number of labour hire employees and 
employee representatives highlighted considerable barriers to appropriate reporting of questionable 
or unsafe on-site practices where labour hire employees are concerned.   

More specifically, a lack of job security in their employment arrangements appears to be contributing 
to a situation in which workers are fearful for their jobs and significantly less likely to report workplace 
injuries or issues which may be impacting workplace conditions and wellbeing.   

Examples of submissions and testimony received by the Committee in this regard included the 
following: 

With regard to having friends of mine driving equipment that I myself would tag out as unsafe 
and report, those particular people, being labour hire, were unable to do that for fear of being 
called a troublemaker and losing their job, either at the end of that shift or very shortly after. 
I would have to make an excuse to park my truck up and go to the toilet. I would at that stage 
be able to let them know via my mobile, ‘Park your truck up.’ I would get on their truck and 
then tag it out, call up control and make it known that it was unable to be driven. That was 
the only way that we could get around making sure our equipment was safe for everyone to 
drive.173 

 Over time …. we have seen Labour Hire employees who have reported a safety 

incident and speak up; just to be shown the front door and their services no 

longer required practically if they also report a minor injury.  

 Should they have a safety concern many raise it to the attention of a permanent 

employee to raise the issue on their behalf and keeping the Labour Hire person 

confidential.  

 This is the unfortunate culture that is now embedded into Labour Hire, because 

of fear of losing their job they are reluctant speak up. All is ok until something 

goes wrong and then they are at the mercy of the employer.  

 Even of more concern to us, we now find … management are more willing to 

utilise the Labour Hire employees on day to day Risk Assessments, Safety 

reviews, etc. to achieve the required outcomes.  

 As pre mentioned many Labour Hire employees are reluctant to speak up on 

safety concerns and some will not refuse to do a job if requested by 

management, even if it is unsafe because of their fear of losing work, due to their 

the insecure employment.174  

173  Confidential, Private Hearing Transcript, Mackay, 8 June 2016.  
174  Confidential, Submission no. 29. 

1719

1719



The ADCQ has been informed that many labour hire contractors were not meeting their 
occupational health and safety obligations. Frequently there was no training for workers, no 
first aid, not enough water in the field for workers to drink, and there was no WorkCover or 
proper injuries process. The ADCQ was told of instances of where seriously injured workers 
without their own transport, would have to find their own way into the local town for 
hospital/medical treatment for injuries sustained at work… In 2009, German backpacker 
Jessica Perra died of dehydration on her second day of picking tomatoes in Queensland.175 

In the meat industry, the AMIEU has encountered casual labour hire workers who, once 
injured, were simply told to go home and seek treatment (receiving no paid leave because 
they were casual employees) and return to work when they had recovered. In some cases, this 
may be due to ignorance of their rights; in other cases, workers knew of their entitlements 
but were concerned that if they made a claim they would jeopardise their employment.176 

In addition, the AMIEU submitted that “…the disregard of workplace health and safety obligations, 
including instances of failing to ensure workers are vaccinated against Q Fever (which, if contracted, 
can become a chronic, debilitating condition)”, is a “commonplace” feature of many labour hire 

operations.177  

Labour Hire and the Resources Sector Downturn 

In the resources industry, there has been a legal “casualization” of the labour force by way of the 
replacement of permanent employees with casual labour hire workers.  In a small number of 
workplaces with high wage levels under awards or industrial agreements, employers appear to have 
introduced labour hire workforces to avoid their existing obligations to the existing permanent 
workforce. 

The use of labour hire workers is a pragmatic approach to the mining downturn.   

Key industry operators emphasised that casual labour hire employees typically receive higher hourly 
rates of pay to compensate for their lack of access to various leave or accommodation-related 
entitlements.   

However, submissions indicated that labour hire employees are largely contracted to work under 
separate enterprise bargaining agreements which may in fact provide lower rates of pay without any 
additional entitlements.  

For example, witnesses made the following confidential submissions: 

Many labour hire companies are now having their own enterprise agreements being drawn 
up and drafted and supposedly negotiated. …. I have obviously spoken to many people and 
…they were never approached by these employers. They were never given consultation on 
any clauses. They simply turned up to work one day and there was a document slapped down, 
‘This is your new agreement. This is your new contract of employment…’. 178 

In February 2013 [we] were individually questioned and told you can stay and you can go… 
we were then offered employment with a labour hire firm…on a $55-an-hour rate. From then 
it has been reduced three times and there has been no consultation with us at all about this 
pay decrease. We are down now to $41.50 an hour.179  

175  ADCQ, Submission no. 3, pp.6-7 
176  AMIEU, Submission no. 40, pp. 8-9  
177  AMIEU, Submission no. 40, pp. 3-4  
178  Confidential, Private Hearing Transcript, Mackay, 8 June 2016.  
179  Confidential, Private Hearing Transcript, Moranbah, 20 June 2016. 
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… it is evident when working alongside the permanent workforce doing the same hours on 
the same roster that we are being paid less… I can confirm it is nearly half for sure.180 

Was made redundant from xxx, started back at the same mine site a week later, with a $35K 
pay cut.181 

Exploitation of Vulnerable Workers 

The most distressing evidence came from vulnerable workers, generally employees who are: 

 engaged in lower skilled occupations; 

 migrant workers and international students; 

 young people; 

 women; and  

 workers from communities with high unemployment. 

These stories tended to be relayed by workers or employers in horticultural, meat processing, security, 
cleaning and hospitality roles. While much of the evidence did not extend as far as the footage 
obtained by Four Corners in its “Slaving Away” program aired on 4 May 2015, it is clear that the 
patterns of exploitation are consistent. 

The Committee was provided evidence of backpackers working in the horticulture industry being 
trapped by having to pay exorbitant rents, not getting enough work, and then being unable to leave, 
because they owe more money than what they are being paid. 

The Committee also heard evidence of unscrupulous labour hire companies expecting sexual favours 
to be provided so that workers would be placed in a job.  In particular, one labour hire operator 
reportedly only wanted to hire young Japanese backpackers, where language difficulties made workers 

vulnerable to exploitation.182 

Some of the troubling testimony and submissions received by the Committee included: 

We hear examples of people being paid $11 an hour or $14 an hour cash in hand, not getting 
any penalty rates for weekend work, no shift loadings, no other allowances, no casual 
allowances, no superannuation, no workers compensation payments, no pay slips and no 
records of any kind.183 

Submission No. 61 details, for farm work in Gatton, the worker was paid $35 for six hours 
work, which is approximately $5.80 an hour. This worker notes that their contractor would 
only pay in cash and only notes, so even it was $36 for the day they would get paid only $35, 
et cetera. That submission also details immense safety issues due to the competitive nature 
of the work. Because the workers get paid by how much they pick on this particular farm, 
there would be a rush in the morning for crates, which would often involve trampling of the 
workers over one another.184 

180  Confidential, Private Hearing Transcript, Moranbah, 9 June 2016. 
181  AMWU, Submission no. 12, p. 11 
182  Ms Margaret Cole, Public hearing transcript, Gatton, 6 June 2016, pp. 15-16  
183  Mr Michael Clifford, Assistant General Secretary, Queensland Council of Unions, Public Hearing Transcript, 

Brisbane, 11 May 2016, p.23 
184  Ms Imogen Beynon, Queensland State Lead, National Union of Workers, Public Hearing Transcript, Gatton, 

6 June 2016. 
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We have also uncovered workers paying membership fees to labour hire companies; labour 
hire workers being housed in atrocious conditions that are overcrowded and unsuitable and 
also paying exorbitant rents for that accommodation... 185 

…. Numerous phoenix style labour hire operators, especially ones targeting foreign workers 
on working holiday or student study visa’s, and the like, as well as Centrelink recipients, 
suddenly appear with no prior history or experience in the employment sector, canvassing the 
horticulture sector to supply labour because of the potential volume of workers needed in the 
sector.186 

…forums hosted in the Lockyer … heard first hand accounts of working holiday visa holders 
receiving demands for sex at the threat of visa extensions not being signed off by employers, 
or passports not being returned…187 

… probably one of my first interactions with a backpacker was a girl who had been raped by 
her contractor. She did not want to go to the police because this contractor had said, ‘I won’t 
sign your friend off for her second visa if you go any further with this.’188  

The Toll on Families and Communities 

The reported incidents of sham contracting, phoenixing, exploitation, harassment and other various 
illegal practices, have all resulted in significant adverse human and financial consequences.   

The Committee heard stories of mothers at the head of a supermarket line faced with being unable to 
pay for groceries. The uncertainty of work meant parents having to walk out of the supermarket with 
the kids in tow, leaving the groceries at the checkout.   

The Committee also heard evidence that the pressure and the uncertainty of labour hire employment 
has led to an increase in the abuse of alcohol and drugs of dependence, leading to many other 
pressures on family life, families separating, divorce and increase in domestic violence. 

Examples of some of the evidence provided included:  

The overall effect on the Cleaning and Security lndustries of the growth of sham contracting 
arrangements can only be described as catastrophic... The demands by clients for ever lower 
cost which are willingly met by sham operators have devastated those legitimate operators 
seeking to operate in Queensland with consequent financial damage caused to workers in the 
industry.189 

People are being downtrodden on. Their social life, their family life, everything is just going to 
pieces in front of their own eyes. We have a domestic violence rate in Mackay, also a suicide 
rate in Mackay, which is second to none outside the major cities. I will go back to two weeks 
ago, one Thursday night …, where 100 employees from [company name redacted] were 
texted while having their evening meal, ‘Don’t come back. You’re finished.’ Those guys, that 
was it—the end of the line for them….190 

185  Mr Matthew Journeaux, Assistant Branch Secretary, Queensland Meat Industry Employees Union, Public 
Hearing Transcript, Brisbane, 11 May 2016, p. 26 

186  Confidential Submission.  
187  Lockyer Valley Regional Council, Submission no. 8, p.3 
188  Ms Margaret Cole, Public Hearing Transcript, Gatton, 6 June 2016, p. 16 
189  BSCAA-Qld, Submission no. 14, p.4 
190  Confidential, Private Hearing Transcript, Mackay, 8 June 2016.  
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At Biloela we have clubs struggling for numbers because of the casualisation and the threat 
of losing your job should you get injured if you want to play footy or any other sport. If you 
get injured, you cannot afford to have a sick leave day, because then you will be targeted.191 

You go to a bank and you try and get a loan in the Mackay, Rockhampton, Emerald, Moranbah 
areas. You’re a high-risk client to a financial institution. They will not lend you money. There 
is anything up to three houses a week being handed back to banks in the Mackay area alone 
because people have just got no money. I have personally stood in supermarket lines where I 
have seen women and kids stand there and just have to walk out with no groceries…192 

Through bankruptcies and financial problems the suicide rate has increased by 32 per cent. I 
found that out through the Mackay Coroner’s Court…193 

The Exploitation of the Legal Myth of Labour Hire 

Labour hire, when engaged ethically and legally, is a legitimate way to effectively manage skills 
shortages, recruitment and peaks in workload demand. Small employers that may have limited human 
resources knowledge and expertise can benefit significantly from the use of labour hire to ensure 
appropriate compliance with employment obligations. 

However, labour hire also offers the opportunity for the undermining of the legal requirements of 
employment.  

The wages and conditions of employment for the contract of employment, between employer and 
employer, are regulated by the Fair Work Act 2009 (Cth). However, labour hire effectively separates 
the legal responsibility of employment from the organisation that has the direct control of the 
employee’s work. 

Unscrupulous labour hire employers can use both the ambiguity surrounding this separation of 
responsibilities, together with gaps in other legal protections, to avoid their statutory requirements as 
employers.  

For example, the law of contract, from Queensland legislation and the common law, which governs 
the relationship between the labour hire employer and the host, also provides no protection for 
employees with respect to their relationship with the host employer.  

In addition, in the case of tug boat operators at Abbott Point, the Committee heard that the law of 

partnership is being used, perversely, to avoid employment obligations.194 

Accordingly, while labour hire has a legitimate and important role in the Queensland economy, it also 
provides an opportunity for exploitation. Labour hire can be a victory of form over substance, where 
labour hire employers provide, and profit from, a failure to comply with the ordinary requirements of 
the employment relationship. 

To let this unscrupulous behaviour continue also puts many good and reputable labour hire employers 
at a competitive disadvantage. The current unregulated operation of labour hire provides a significant 
incentive for employers to undercut reputable operators by cutting the wages and conditions of 
employees – costs that make up 90% and more of the cost base of a labour hire employer. 

The Government Members do not think that the recommendations of the Report go far enough to 
address these serious problems. Where such widespread issues and impacts have been identified, 
doing nothing is obviously not an option. 

191  Confidential, Private Hearing Transcript, Emerald, 7 June 2016. 
192  Confidential, Private Hearing Transcript, Mackay, 8 June 2016.  
193  Confidential, Private Hearing Transcript, Moranbah, 9 June 2016. 
194  Mr Greg Yates, Senior National Organiser, Australia Institute of Marine and Power Engineers (AIMPE), 

Public hearing transcript, Mackay, 7 June 2016, pp. 5-7  

1723

1723



Options for Reform 

The Committee heard evidence about a range of options for reform, and the benefits and 
disadvantages of each.  

The Government Members believe that there are options for reform that ensure that the impact on 
business is not disproportionate to the risk of lack of compliance in the labour hire industry. 

Federal Reform – the Fair Work Act 2009 

A number of submissions to the inquiry highlighted that the provisions of the Fair Work Act 2009 do 
not sufficiently safeguard employment conditions for employees in non-standard employment 
arrangements. Enforcement of award conditions is difficult for many workers in standard employment, 
but for labour hire workers, enforcing compliance with workplace conditions is almost impossible. 

The Government Members noted that submitters highlighted a range of possible amendments which 
could serve to boost protections and promote greater equity of conditions for labour hire workers.  

For example, Maurice Blackburn Lawyers highlighted scope for broadening existing models of labour 
law compliance shifting which are applicable to the textile, clothing and footwear industry: 

There is already a model of regulation for insecure work that has been devised to regulate 
labour law compliance shifting. The textile, clothing and footwear (TCF) industry has, for an 
extended period of time, had an award regime of protections in place for outworkers working 
as part of a supply chain. In 2011, this regime was also given statutory effect by the 
enactment of Part 6-4A of the Fair Work Act 2009 (Cth). The regime includes a mechanism to 
enable TCF outworkers to recover unpaid amounts owed to them by shifting compliance up 
the supply chain. The mechanism also allows TCF outworkers to recover what they are owed 
from an indirectly responsible entity further up the supply chain in circumstances where those 
responsible for doing so have not fulfilled their obligations to the outworker. As long as the 
TCF outworker has the requisite connection to the entity up the supply chain, the entity will 
be an indirectly responsible entity. There can be more than one indirectly responsible entity 
in relation to a particular unpaid amount. In that circumstance, the entities are jointly liable 
to pay the unpaid amount.  

However, the primary liability to pay the TCF outworker remains with the person who 
employed or engaged them. If the TCF outworker has taken reasonable steps to recover the 
unpaid amount from that person without success, they may then initiate proceedings in 
reliance on this regime.195 

If the indirectly responsible entity pays the unpaid amount, that entity will be able to recover 
an equivalent amount − plus interest − from the responsible person, whether by way of offset 
or proceedings in the Federal Court, Federal Circuit Court, or eligible state or territory court.  

This method of shifting compliance responsibilities to an ultimate beneficiary could be used 
in supply chain industries and franchising industries where the risk of exploitation of 
vulnerable workers is high. It would also create an incentive for the ultimate beneficiary (e.g. 
the franchisor or a Baida-style enterprise) to ensure that there is compliance with industrial 
laws by the direct employers of vulnerable workers.196 

In addition, the Queensland Council of Unions (QCU) recommended amendments to ensure that 
industrial instruments cover all employees at a worksite, so that labour hire cannot be used to avoid 
obligations.  

195  Maurice Blackburn Lawyers, Submission no. 17, p. 6 
196  Maurice Blackburn Lawyers, Submission no. 17, p. 8 
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The QCU submitted: 

Labour hire employees must be able to bargain together with employees of the host employer 
and good faith bargaining provisions and the right to take protected action must be available 
to labour hire workers in this situation. Recommendation should be made regarding the 
above to the Federal Government and the inquiry should reject the recent findings of the 
Productivity Commission that agreements should not be allowed to include provisions that 
extend their application to labour hire employees.197 

Such amendments were identified as having the potential to address the existing problem outlined at 
the Brisbane public hearing on 11 May 2016:  

The problem is this: just to give you one example, I know that that has happened within the 
mining industry. Those employers engaged in mining—and that is how it is described—are 
covered by the Black Coal Award. That award is deemed to apply to employees engaged in 
mining. A labour hire company might then contract with the mining company to provide 
labour. The labour hire company might be paying at a lower rate. The situation that you have 
described arises: you have two people standing side by side and one is getting paid less than 
the other. The labour hire company will say, ‘We are not caught by the scope of the mining 
award, because it applies to parties engaged in mining and we do not engage in mining. We 
engage in labour hire, so by virtue of the actual scope or the application provision of the 
award, we are not bound by that award.’ That argument may be tested, but it certainly is an 
argument that they could run with and it is an argument that may be sustainable at law. That 
means the end result is that there is no industrial remedy for the person or the people who 
are getting paid less.198 

The Government Members were receptive to exploring these and a number of other various 
suggestions made in relation to the Federal industrial relations provisions. However, the Fair Work Act 
2009 is a matter for the Commonwealth Parliament.  

While beyond the scope of the Queensland Parliament, it is clear that addressing the issues of labour 
hire will require significant intra-governmental cooperation. 

Licensing & Regulation in Queensland 

The Government Members considered that the evidence received by the Committee clearly indicated 
that an assumption of self-regulation is an insufficient response to illegal industry practices, 
particularly when it is clear that the investigation and enforcement of various breaches and offences 
is woefully under-resourced. 

Further, non-mandatory codes of practice or other non-legislative options may be adopted by that 
sector of the of the labour hire industry which is already largely compliant and will continue to be 
ignored by the lower end of the industry, to the detriment of workers and compliant and honest 
businesses. 

The Government Members note that a significant proportion of stakeholder and submitter testimony 
received during the course of the inquiry supported the introduction of an appropriate licensing regime 
to combat identified issues – including an academic expert, local governments, the legal fraternity, 
workers, employers and even some labour hire operators. Submitters also identified that while much 
of what needs to be done is a responsibility of the Commonwealth Government, and that national 

197  Queensland Council of Unions, Submission no. 29, p.13 
198  Mr Giri Sivaraman, Principal, Maurice Blackburn Lawyers, Public hearing transcript, Brisbane, 11 May 

2016, p. 19 
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consistency in licensing would be ideal, the State is the appropriate agent for the regulation and 

administration of such scheme.199  

The Government Members note that licensing schemes are already in operation in South Australia and 
the Australian Capital Territory and a wide range of international jurisdictions, including Austria, 
Belgium, Canada, France, Germany, Japan, the Netherlands, Singapore, South Korea, Sweden, the UK 

and the United States.200 In fact, Australia is one of the few countries in the world with no regulation 
or licensing arrangements for labour hire companies, in the face of growing calls for the 

implementation of licensing globally by the International Labor Organisation (ILO).201 

Dr Elsa Underhill submitted that the ILO has identified benefits of licensing including: 

 to mitigate the risk of “malpractice and abuse of clients” (ILO, 2007, 14) 

 to maintain records of agency businesses to enable targeting for training 

and information distribution. Requiring agencies to continually inform the 

licencing agency of changes in ownership structures, businesses addresses, 

the opening of new branches and the like are commonly implemented to 

ensure effective monitoring of agencies (ILO, 2007, 22). 

 to maintain a public record of licensed agencies so that users(workers and 

hosts) can be assured they are using a legitimate agency to enable pre-

screening of applicants for the relevant skills and capabilities, and their 

experience in the job placement field (ILO, 2007, 14). Under some licensing 

arrangements, this extends to ensuring operators are of good character 

and without criminal records, thereby addressing the emerging issue of 

violence associated with labour supply in the horticulture sector.202 

In March 2016 and May 2016 this year, two separate bi-partisan Federal Senate Committees 
respectively handed down recommendations for the establishment of licensing of labour hire 
contractors, including: 

 a public register of all labour hire contractors. Labour hire contractors must 

meet and be able to demonstrate compliance with all workplace, 

employment, tax, and superannuation laws in order to gain a license 

 a requirement that labour hire contractors that use other labour hire 

contractors, including those located overseas, be obliged to ensure that 

those subcontractors also hold a licence.203 

199  ADCQ, Submission no. 3, p.10; Lesleigh Murphy, Submission no. 37, p.4; Ms Lesleigh Murphy, Subimssion 
no. 37, p.3; AMIEU, Submission no. 40, pp. 4-5; Ms Imogen Beynon, Queensland State Lead, National 
Union of Workers, Public hearing transcript, Brisbane, 11 May 2016, p. 29; Ms Elizabeth Jones, Community 
Development and Engagement Officer, Lockyer Valley Regional Council, Public hearing transcript, Gatton, 
6 June 2016, p. 3; Mr Julian Ledger, CEO, YHA, Public hearing transcript, Brisbane, 15 June 2016, p. 15; Mr 
Giri Sivaraman, Principal, Maurice Blackburn Lawyers, Public hearing transcript, Brisbane, 11 May 2016, 
p. 19 

200  Maurice Blackburn Lawyers, Submission no. 17, p. 5; NUW, Submission no. 32, p. 4 
201  NUW, Submission no. 32, p. 4 
202  Elsa Underhill, Submission no. 36, p. 6 
203  See: Federal Senate Education and Employment References Committee, Report on the inquiry into the 

impact of Australia’s temporary work visa programs on the Australian labour market and on the 
temporary work visa holder, March 2016; Federal Joint Standing Committee on Migration, Report on the 
inquiry into the seasonal worker program, May 2016. 
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A significant proportion of stakeholder and submitter testimony received during the course of the 
inquiry supported the introduction of an appropriate licensing regime to combat identified issues – 
including an academic expert, local governments, the legal fraternity, workers, employers and even 
some labour hire operators. Submitters also identified that while much of what needs to be done is a 
responsibility of the Commonwealth Government, and that national consistency in licensing would be 

ideal, the State is the appropriate agent for the regulation and administration of such scheme.204  

The Government Members noted that in relation to the resources sector primarily, but also in relation 
to IT, construction and electrical contracting, some operators and peak employer groups considered 
either that they were not convinced of the need for a licensing scheme, or that a scheme may be of 

limited assistance in addressing issues identified within their industries.205 ITCRA submitted that: 

There is a clear distinction between labour hire/contracting professionals and workers who 
are vulnerable to exploitation, and the Inquiry is asked to bear this in mind when making its 
recommendations. In the event the Inquiry recommends such a system of additional 
regulation, it should be with the exception of white collar industries.206  

However, Broadspectrum, a large-scale operator working across a diverse range of industries including 
resources, construction and business support services, submitted that “provided that regulation does 
not add unreasonable compliance costs”, the introduction of licensing could help to level the playing 
field amongst labour hire operators and “provide a degree of assurance to users of labour hire services 

that they are engaging with legitimate providers”.207 Broadspectrum further submitted: 

Such regulation would not replace our due diligence processes but could potentially assist in 
reducing the risk of engaging unscrupulous providers and improving compliance with 
regulatory requirements… Competition on the basis of legitimate practices should be 
encouraged by government because of the efficiencies it creates. 208 

Academic expert Dr Elsa Underhill also submitted: 

For those labour hire employers who currently comply with their legal obligations, the 
introduction of a licensing system would protect them from unfair competition. It would 
reduce the likelihood of them being undercut, losing clients, to those labour hire employers 
who disregard their legal obligations. A licensing system would support those labour hire 
employers who are willing to comply with their legal obligations.209 

Further, Mr Rod Hodgson from Maurice Blackburn Lawyers stated:  

Employers who do the right thing have nothing to fear from a licensing regime; in fact, they 
have much to gain. Applying legislative insecticide to the cockroaches who skew the playing 

204  ADCQ, submission no. 3, p.10; Lesleigh Murphy, submission no. 37, p.4; Ms Lesleigh Murphy, submission 
no. 37, p.3; AMIEU, submission no. 40, pp. 4-5; Ms Imogen Beynon, Queensland State Lead, National 
Union of Workers, Public hearing transcript, Brisbane, 11 May 2016, p. 29; Ms Elizabeth Jones, Community 
Development and Engagement Officer, Lockyer Valley Regional Council, Public hearing transcript, Gatton, 
6 June 2016, p. 3; Mr Julian Ledger, CEO, YHA, Public hearing transcript, Brisbane, 15 June 2016, p. 15; Mr 
Giri Sivaraman, Principal, Maurice Blackburn Lawyers, Public hearing transcript, Brisbane, 11 May 2016, 
p. 19 

205  RCSA, Submission no. 39; ITCRA, Submission no. 23; CCIQ, Submission no. 25;  Master Electricians, 
Submission no. 26; Confidential Submission no. 30; Australian Industry Group, Submission no. 35 

206  ITCRA, Submission no. 23, p. 3 
207  Broadspectrum, Submission no. 38, p. 7 
208  Broadspectrum, Submission no. 38, p. 7 
209  Elsa Underhill, Submission no. 36, p. 6 
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field for responsible employers and damage lives is to the advantage of employers, workers 
and government.210 

In total, around two-thirds of the written submissions expressing a view on licensing were supportive 
of the introduction of some form of licensing and an associated register of accredited operators or 
similar, with strong support particularly coming from horticultural industry operators and employers. 
Notably, with labour hire issues identified by peak body Growcom as the horticultural industry’s 

biggest source of concern,211 it was consistently communicated that “regulation or registration of any 

labour hire contractor has to be at the forefront of everyone’s thinking”.212 

For example, non-profit community-based business MADEC, which provides labour hire services under 
the Seasonal Worker Program, stated: 

“A mandatory certification process for labour hire would be really useful… The labour hire 
firm should be responsible for getting the certification and paying for it, like an ISO or HACCP 
accreditation run by the industry and vetted by government… Certification will make it easier 
for clients to assess how genuine a labour hire company is. Clients may still use non-certified 
agencies but it will definitely reduce how common it is…Mandatory certification would help 
to significantly reduce the issues if growers were compelled by companies purchasing their 
product to use a certified labour hire supplier”. 213 

Mr Anthony Staatz, President, Lockyer Valley Growers, stated:  

From our perspective, it is really hard to do our due diligence. If you were running a seasonal 
farm and you have 50-odd people who want to come in for two weeks to pick a crop, bang, it 
is in, and it is out. When do you do the audit on this guy? He could have done the wrong thing 
and be gone and it is all over. You really need the ability to ensure that that person is 
accredited before they come...214 

Ms Sue Zaina from Snapfresh Australia – Bundaberg stated: 

I do not feel that it is fair to put it on to the farmer to have to regulate the contracting 
companies that are popping up all over Australia at the moment in our industry. This week 
alone I have had four different people come to me who want to contract on my farm. They 
have no documentation with them. All they have is an ABN. As part of our requirements when 
we have a contracting company with us, they have to have an ABN, they have to have their 
WorkCover documents in place; we have to have photographic evidence of who they are.  

One of the things that I would like to suggest—and I did suggest this at another forum which 
we all attended a few weeks ago—is that rather than put another responsibility onto primary 
producers, why can we not have a system in place where these contracting companies have 
to be licensed so they meet your requirements? We have to meet certain standards; they have 

to meet standards.215 

210  Mr Rod Hodgson, Principal, Maurice Blackburn Lawyers, Public hearing transcript, Brisbane, 11 May 2016, 
p.18 

211  Mr Pat Hannan, CEO, Growcom, Presentation to the Horticulture Workers Interagency Forum, 27 April 
2016.  

212  Mr Allan Mahoney, Bundaberg Fruit and Vegetable Growers, Public hearing (via videoconference) 
transcript, 15 June 2016, p. 13 

213  MADEC, Submission no. 41, pp. 3-4. 
214  Mr Anthony Staatz, President, Lockyer Valley Growers Inc, Public hearing transcript, Gatton, 6 June 2016 

p.5 
215  Ms Sue Zaina, Snapfresh Australia – Bundaberg, Public hearing (via videoconference) transcript, Brisbane, 

15 June 2016, p.3 
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The Anti-Discrimination Commission Queensland (ADCQ) submitted: 

41. The benefits of licensing are that worker receives fair treatment, the pay, benefits and 
conditions they are entitled to. Labour providers are not undercut by those who pay less than 
the minimum wage or avoid tax. Industry standards are raised. Labour users can check their 
workers come from a legitimate provider and are informed if their labour provider’s licence is 
revoked. Consumers can be assured that their food has been picked and packed in an ethical 
environment. Illegal activities which lead to a loss of public revenue – income and payroll tax 
are reduced.216 

Further, Mr Julian Ledger, CEO, YHA, stated:  

In 2009 a major research project was published by the National Institute of Labour Studies at 
Flinders University and included surveys of both working holiday-makers and employers. 
…One finding of the study was that for each 100 working holiday-makers coming to Australia, 
six full-time jobs are created for Australians, this being due to the multiplier effect of the 
money that is spent. … 

We believe we have a responsibility to look after the interests of the young people who come 
here just as we would like young Australians to be treated overseas. If we do so then, firstly, 
the program can again grow; secondly, young people who participate can gain valuable new 
experiences; thirdly, the farmers can get their harvests in; and, fourthly, Australian jobs can 
be created through the multiplier expenditure effect.217 

Recommendation 1 

The Parliament should legislate to: 
 

 Establish a register of labour hire employers in Queensland 

 Provide that only registered labour hire employers shall be permitted to contract for the 
provision of labour hire; and 

 Require that continued registration is conditional upon compliance with: 

o Fair Work legislation and associated employment conditions, including time and wage 
records 

o WorkCover insurance obligations 

o Workplace health and safety legislation 

o Anti-Discrimination Act 1991 and similar federal legislation 

o Accommodation standards for employees 

o Taxation and Superannuation Guarantee legislation 

o Criminal Code Act 1889 

 Provide a “fit and proper person” test for the disqualification of persons for eligibility to be a 
labour hire employer 

 Minimise the impact on employers by have providing a simple application and renewal process, 
with exclusion from the register on application to QCAT.  

 

 

216  ADCQ, Submission no. 3, p. 9 
217  Mr Julian Ledger, Chief Executive Officer, Growers, Public hearing (via videoconference) transcript, 

Brisbane, 15 June 2016, YHA,  pp. 13-14 
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Compliance Bonds 

Providing a compliance regime is an important preventative step and would help to achieve the 
objective of competitive neutrality amongst compliant employers.  

However, where labour hire employers do not meet their obligations, often employees are left out of 
pocket with little recourse. Labour hire employers often have little or no fixed asset or address. 
Employers often go into liquidation before wages claims can be resolved. 

Some submitters suggested a system of bonds to ensure compliance. While assisting in 
ensuring recourse for short changed workers, we believe that this would also have negative 
effects on cash flow for labour hire employers, many of whom are complying with existing 
legislation. 

In our view, this proposal should not be adopted at this time. Should other options for 
regulation not work, this position could be reconsidered.  

Regulating the Contractual Employment Relationship 

The employment relationship between labour hire employers and workers is significantly regulated by 
the Fair Work Act 2009, workers’ compensation, workplace health and safety and anti-discrimination 
legislation. However, there is very little regulation of: 

 the relationship between Labour Hire Employer and Host 

 the relationship between Host and Labour Hire Employee. 

These are relationships with fall within the purview of the Queensland Parliament. Both are contracts 
regulated by Queensland law.  

The Government Members are mindful that the challenging of reforming labour hire is primarily about 
ensuring compliance with existing laws, rather than creating new rights. Focusing on better 
enforcement of existing obligations ensures only a minimum of inconvenience for those labour hire 
employers who are meeting their obligations. 

However, the Government Members also considered that an ancillary amendment to established 
recognised contractual links between host employers and labour hire workers could serve to both 
encourage increased levels of responsibility among host employers, and greater scope for financial 
recompense where workers have lost wages due to phoenixing.  

Vicarious Liability 

At the heart of the labour hire contract between employer and host is the requirement that the labour 
hire employer arrange for an employee to work at the direction of the host. The obligation to fulfil the 
legal requirements of the employment relationship falls upon the labour hire employer, not the 
beneficiary of the employee’s labour. 

However, this relationship ensures that the risk that a labour hire employer fails to meet its obligation 
falls entirely on the employee, and not on the beneficiary of the contract, the host. At present, the 
incentive for labour hire employers is to provide the lowest wage rates. A failure to pay award wages 
is a competitive advantage, and significantly advantages labour hire hosts. 

To address this perverse incentive and to provide protections to employees, the Government 
Members support the legislative creation of direct contractual obligations between the labour hire 
client and labour hire employee, which would require compliance with wages and conditions and 
provide the labour hire employee with a right to sue upon the contract. 
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This would amend the current triangular nature of labour hire arrangements in Queensland to that 
depicted below. 

 

Similar third party enforceability provisions already operate, such as section 55 of the Property Law 
Act 1974. This regime would provide better functioning for the labour hire market, support reputable 
operators and share the risk between host and employee for the failure of a labour hire employer.  

The Government Members note that the establishment of such a third party contractual relationship 
was supported by both the Queensland Law Society and Maurice Blackburn Lawyers in their 

submissions to the inquiry.218 Other submitters also proposed the introduction of the concept of dual 

employment into Australian labour law, with the aim of delivering similar outcomes.219  
 

Recommendation 2 

The Parliament should legislate to provide that labour hire contracts used by registered labour hire 
employers must provide: 

 Payment of wages and conditions in accordance with the Fair Work Act 2009 is a requirement 
of the contract; and 

 Where the employee is unable to seek recovery of unpaid wages from the labour hire employer 
due to administration, liquidation or an inability to locate the labour hire employer, the 
employee may recover unpaid wages from the host; and 

 The employee shall be able to sue upon the terms of the contract. 
 

 

Economic Opportunities 

In the view of the Government Members supporting this Statement of Reservation, better regulation 
of labour hire employment arrangements is not only fair, but provides significant economic 
opportunities.  

218  Queensland Law Society, Submission, no. 19, p.3; Maurice Blackburn Lawyers, Submission no. 17, p.7 
219  See, for example, Queensland Council of Unions, Submission no. 29, p.12 

Triangular labour hire arrangements amended to support compliance with minimum wage 
levels and conditions and to allow employees to seek unpaid wages from host employer 
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Better compliance with basic employment conditions ensures competitive neutrality, with competition 
between labour hire employers based on strong recruitment, better employee management and skill 
creation. Better regulation will create a fair market for labour hire employers here in Queensland. 

 

 

 

 

 

 

Peter Russo MP 

Chair of the Committee 

Member for Sunnybank 

 

Jo-Ann Miller MP 

Member for Bundamba 

 

 

Duncan Pegg MP 

Member for Stretton 
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Statement of reservation 

Non-Government Members’  
Statement of Reservation 

Mr Ray Stevens MP, Mr Lachlan Millar MP and Mr Pat Weir MP 

Opening comments 

The labour hire inquiry revealed that the vast majority of labour hire firms operate in compliance with 
legislative requirements and guidelines and provide an invaluable service to industry. Evidence 
submitted by a number of key stakeholders suggested that estimates of the number of rouge traders 
operating are in the low single percentages. 

For example, the Australian Industry Group submitted: 

There is no evidence that the labour hire industry in general exhibits a higher incidence of 
non-compliance than other industry sectors; and there is nothing inherent in the nature of the 
industry which makes it more likely that such a higher incidence is inevitable or more likely to 
emerge if not subject to special regulation…  

There are, in fact, factors operating in relation to the labour hire industry which make most 
labour hire companies more transparent to regulators. The most significant labour hire 
companies, representing a major portion of the industry, have larger numbers of employees 
than most companies who are their customers or potential customers. Because of their 
employee numbers, and because of already existing registration and reporting requirements, 
such labour hire companies are more transparent to regulatory authorities than many of the 
customers to whom they provide their services. This makes them more obvious and likely 
targets for checking processes by existing regulatory agencies applying existing regulatory 
processes.220 

The Recruitment and Consulting Services Association, similarly, highlighted that a 2010-11 FWO 
compliance campaign which focussed on accountancy and recruitment associated businesses – “the 
only compliance campaign that intersects with the on-hire industry in any great way” – found:  

…that the labour supply services sector recorded the highest compliance rate with just over 
88% of employers found to be compliant, which was higher than accounting services and 
office administrative services.221 

In addition, the Housing Industry Association, the Information Technology Contract and Recruitment 
Association (ITCRA), Master Electricians Australia, and a key horticultural processing body also 
reported that levels of labour hire operator compliance in their industries are high, with many firms 
demonstrated a strong commitment to employer due diligence and being reputable for their 
employment practices. 222 Master Electricians Australia, further, noted that where non-compliance has 
been identified, it may point to noncompliance across industries at large, including across the direct 
employment sector more broadly.223 

The main industries identified as having the most reported cases of bad practices were in the mining 
and seasonal fruit and vegetable industries.  

The rise in labour hire employees in the mining industry was seen as a reaction to the downturn in the 
price of mineral commodities on the world market. While the change to labour hire has caused some 

220  Australian Industry Group, Submission no. 35, pp.23-24 

221  RCSA, Submission no. 39, p. 

222  Housing Industry Association, Submission no. 7; ITCRA, Submission no. 23, p. 8; Master Electricians, 
Submission no. 26; Confidential, Submission no. 30. 

223  Master Electricians Australia, Submission no. 26, p. 8 
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angst in the sector between full time and labour hire workers on the same site, it appears that the 
agreements between the mining companies and the labour hire companies are legally binding and not 
unlawful. 

The fruit and vegetable industries rely on seasonal workers in large numbers over a relatively short 
timeframe and many growers prefer to use labour hire companies to manage the logistics of engaging 
a workforce during this period. 

Many of the problems in the seasonal crop picking industry are as a consequence of federal legislation 
and federal work permits, and as such, are matters that would be best addressed on a national front, 
with taxation issues, work permits, immigration issues, and temporary housing issues all in need of 
rigorous enforceable federal legislation.  

The vast majority – around 90% of labour hire companies224 – are acting in good faith, paying and 
recording all their employee financial duties and in general providing an invaluable service to an 
industry that would otherwise struggle to source a local workforce. 

Some key points 

The labour hire industry is a large industry and covers many areas from mining to agriculture, 
construction and professional services. The labour hire industry provides a fluid and flexible workforce 
for industry in times of sometimes swift economic downturns in commodity prices. 

Phoenixing and other unacceptable labour hire practises such as entitlement abuse were known to 
nearly all presenters. Labour hire companies and labour hire company employees and hosts all agreed 
there is absolutely no place for this type of unscrupulous behaviour. As mentioned earlier, nearly all 
estimates of labour hire companies behaving in this fashion were in the single digit percentages. 

The social and economic impact on employees and regional communities was raised by many 
submitters. However, in general, there was an acceptance that in the mining industry the fly-in fly-out 
(FIFO) nature of the industry is not likely to be overcome in the current economic climate for resources. 
In agriculture, there was an understanding that because of the seasonal nature of the industry, a 
permanent, local community based workforce could not be maintained. 

There was a general knowledge and condemnation of unscrupulous and sham operators and many 
submitters called for better compliance checks and policing of current regulations. 

There were several complaints in relation to the efficacy of Fair Work Officers and the lack of 
transparent action and access to the Work Ombudsman. 

Many complaints were in relation to the differentiation between full time company employee 
entitlements and lesser entitlements under labour hire contract agreements. Again, this would be a 
matter to address on a national basis under Federal legislation.  

Tendering and employment practices under labour hire companies were supported by employers and 
hosts and many employees wished they were not part of that process but rather had full time 
employment with a single employer. Unfortunately, the current workplace regime and the changing 
pattern and competitive nature of business makes the labour hire industry attractive to industry. 

The Committee engaged in many discussions with stakeholders as to whether a licensing regime for 
labour hire companies would improve the conditions of workers, alleviate the phoenixing and other 
disreputable practises and provide a stronger voice for worker entitlements. The general consensus 
from presenters was that licensing would not affect the operations of sham contractors or better 

224  At the public hearing in Brisbane (via video conference) on 15 June 2015, the Chairman of Bundaberg Fruit 
and Vegetable Growers, Mr Allan Mahoney, estimated the proportion of illegal operators at around 10%. 
See: Mr Allan Mahoney, Chairman, Bundaberg Fruit and Vegetable Growers, Public hearing transcript, 
Brisbane, 15 June 2016, p. 10  
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ensure the provision of due entitlements by the small number of disreputable operators. From the 
host employer’s point of view, this would simply add another layer of cost and bureaucracy to a system 
that needs to be fluid and supportive of business needs and economic sustainability.   

The following key comments highlight this consensus view: 

Growcom: 

… we need to think about enforcing the legislation that we have. Creating new legislation 
with no compliance regime underneath it is not very valid.225 

Mr Luke Brown, Managing Director, Agrilabour: 

I feel like companies like us are going to go through and do the licence, and the companies 
that are not doing it are not going to do it. I have examples where the immigration 
department or Fair Work will go on to a farm right beside a farm that everyone knows is not 
doing the right thing but they will not even go to that farm. There is an example of the too-
hard basket and not exercising current legislation or wanting to really dig into the problem …  

…If we had another set of licensing, what is the end goal of that? If the end goal is to try to 
get rid of the dodgies, I think it is a waste of time. For me, there does not seem to be any real 
action against what is out there because it is quite easy to find. It is all there. Everyone knows 
where it is, but we are not doing it...226 

The Building Service Contractors’ Association of Australia (BSCAA) – Queensland Division: 

… the BSCAA does not support the introduction of new legislation. We do not believe it is 
necessary. Quite frankly, if someone is willing to break laws that are there at the moment, 
they are just going to break more if you introduce them. It achieves nothing. What we would 
like to see is some of the current laws to be enforced. That would be nice. That is the real 
problem that we have… 

…the sham contractor provisions in the Fair Work Act offer very strong protections as long as 
the Fair Work Ombudsman can enforce them… there are just not enough inspectors to enforce 
them. They do not have the resources. We also have the workers compensation legislation, 
which offers quite strong penalties for people who breach that legislation. All of these sham 
operators are breaching it every day. Without a shadow of a doubt, there are quite significant 
fines involved for doing the wrong thing that could cripple any sham operator. It is just a 
matter of getting the resources into the organisations so that they can enforce it.227 

ITCRA: 

ITCRA is not convinced of the need for a state based or nationwide licensing system or industry 
code, as this would only serve to increase costs for already compliant labour hire/contracting 
providers and do little to deter unscrupulous providers…  

 National and international best practice indicates that streamlined regulation, together with 
industry association standards and education programs, are much more effective in ensuring 
legislative compliance. Adding another layer of regulation would only exacerbate confusion 
and potentially lead to higher incidents of non-compliance.228 

 

225  Ms Rachel Mackenzie, Chief Advocate, Growcom, Public hearing transcript, Brisbane, 11 May 2016, p.8 
226  Mr Luke Brown, Managing Director, Agrilabour, Public hearing transcript, Cairns, 9 June 2016, p. 10 
227  Mr Craig Pollard, Executive Director, Building Service Contractors’ Association of Australia – Queensland 

Division, Public hearing transcript, Brisbane, 11 May 2016, p.6; 10 
228  ITCRA, Submission no. 23, p.3 
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Master Electricians Australia: 

Currently State and Federal legislation provides significant audit, investigation, reporting and 
prosecution powers to enable effective enforcement if so desired by the relevant agencies.229 

The Queensland Resources Council: 

Operations surviving because of the productivity of labour hire for example show the potential 
sensitivity to any regulatory impositions by Governments… In short, apparently small 
regulatory impacts could have major effects on company productivity and viability in the 
current and foreseeable environment… 

The consequence for any blunt regulatory imposts on labour hire practices that inhibit its 
productivity and flexibility benefits within the resources sector would trigger increased 
pressure on all operations, with marginal operations further likely to increase in number and 
to come under even greater cost pressures, with employment consequences. In the worst 
case, there are few jobs in a mine forced to close.230 

The Australian Industry Group: 

The cost of a licensing scheme is likely to be considerable. The imposition of higher costs on 
labour hire companies and their clients would reduce competitiveness and lead to reduced 
employment.231 

The Chamber of Commerce and Industry Queensland (CCIQ):  

… CCIQ believes any additional regulatory scheme as an outcome of this inquiry would add to 
an already significant compliance burden for businesses using labour hire and labour hire 
companies, undermine job growth, and create an unnecessary layer of legal requirements to 
which a sufficient safety net for temporary forms of employment already exists. Furthermore, 
this would be directly at odds with the State Government’s referral of industrial relations 
powers for private sector employers to the Commonwealth.232 

The Recruitment and Consulting Services Association (RCSA): 

RCSA is concerned that higher levels of regulation will only increase business costs for businesses which 
are demonstrating high degrees of compliance, as evidenced earlier in our submission, and will only 
justify further client use of ‘cheaper’ options offered by noncompliant labour contractors.233 

In summary 

The non-government members believe the relatively small number, from an industry perspective, of 
problems and issues being experienced by labour hire employees, host employers and labour hire 
company operators, would be best served by engaging a holistic approach to the issues, as identified, 
responded to by legislation and coordinated by the Federal Government. To that end, the Queensland 
Government could raise the matter through the COAG association at its earliest opportunity, which 
could support a multi-pronged attack on the misuses of the labour hire company system. 

The non-government members support the bi-partisan view from many employers, employees and 
labour hire companies that better policing and a compliance unit to enforce the current penalties and 

229  Master Electricians Australia, Submission no. 26, p. 8 
230  QRC, Submission no. 9, p. 13 
231  Australian Industry Group, Submission no. 35, p. 25 
232  CCIQ, Submission no. 25, p.3; 8 
233  RCSA, Submission no. 39, p. 24 
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legislation by the state government in many cases would address employees concerns and would make 
it harder for sham operators to exist in the industry. 

The non-government members support the often expressed views of the presenters that a state 
licensing regime of labour hire companies in Queensland will not address any of the problems and 
issues of the current work environment. 

 

 

Pat Weir MP 
Member for Condamine 
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Minister for Industrial Relations 
Department of Economic Development 
1 Spring Street 
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Dear Premier and Minister Hutchins 
 
Victorian Inquiry into the Labour Hire Industry and Insecure Work  
 
Pursuant to the Establishing Instrument for the Inquiry, and section 107 of the Inquiries Act 
2014 (the Act), I now provide the Final Report of the Victorian Inquiry into the Labour Hire 
Industry and Insecure Work, dated 31 August 2016. 
 
The Report contains the evidence presented to the Inquiry, and the Inquiry’s findings and 
recommendations to address the issues set out in the Terms of Reference. The Report also 
includes a number of adverse findings. 
 
Under the Act I understand that the Government has discretion to table a report of a Formal 
Review in Parliament. In this regard, I note that the parliamentary protections for any 
publication of the Report and its contents are enlivened by tabling of the Report in 
Parliament, in accordance with the process set out in section 109 of the Act. 
 
Thank you for giving me the opportunity to conduct this important Inquiry. 

Yours faithfully  

 

 
 
 
Professor Anthony Forsyth 
Chairperson  
31 August 2016 
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Chairperson’s Foreword
This Report presents the information obtained from 
participants in the Inquiry into the Labour Hire Industry and 
Insecure Work, through written submissions and evidence 
given in both public and closed hearings around Victoria. 

I was extremely pleased with the level of public interest in 
the Inquiry, and the extent of engagement by a broad range 
of stakeholders. These included labour hire agencies and 
other employers, employer/industry associations, individual 
workers, trade unions and union peak bodies, community 
groups, academics and other participants. 

The Inquiry received 695 primary written submissions, 
comprising 91 from organisations and 604 from individuals. 

The Inquiry also heard from a total of 221 individual witnesses during 113 hearing sessions, 
over 17 days of hearings held from November 2015 to March 2016.

I am extremely grateful to all of the individuals and organisations that took the time to 
participate in the Inquiry. Their contributions have enabled me to form a clear picture  
of the various issues relating to labour hire and insecure work in Victoria, which the  
Terms of Reference required me to examine.

The Report also contains the Inquiry’s findings and recommendations. 

Of all the many aspects of the evidence presented to the Inquiry, which have informed  
my findings and recommendations, two things in particular stand out:

•	 First, there are various ways in which labour hire workers in Victoria are treated almost like  
a ‘second class’ of worker. This treatment ranges from outright exploitation in certain 
sectors – principally the horticulture, meat and cleaning industries – through to differential 
treatment in respect of issues like health and safety, dismissal and rostering. While the labour 
hire model of engagement plays a very important role in meeting the business needs of 
employers, it is generally preferable that we do not allow workers to be treated adversely  
in our workplaces based on their being engaged through a labour hire relationship.

•	 Secondly, while the very concept of insecure work was strongly contested by some employer 
groups, I heard many compelling accounts of the extent and impact of non-permanent 
working arrangements – especially casual and fixed term engagement – experienced by 
Victorian workers. The outcomes for these workers frequently include financial insecurity, 
difficulty planning and saving for the future, and stress (including in the management of 
working time and family commitments). Many workers in this kind of position would prefer 
more ongoing or permanent forms of work.

The main recommendations I outline for addressing these issues include a sector-specific 
licensing scheme for labour hire agencies; a voluntary code of practice for the Victorian labour 
hire industry; and the adoption of procurement policies by the Victorian Government through 
which preference would be given in government contracting to businesses that adopt more 
secure forms of work. 

In total, I have made 35 Recommendations which are set out, along with the Inquiry’s  
key findings, from page 17 below. 
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Throughout the Inquiry, I was provided with outstanding assistance by the staff within the 
Inquiry Secretariat based in Industrial Relations Victoria (IRV). This included assistance in the 
organisation and running of the Inquiry’s hearings around Victoria, and its parallel schedule of 
informal stakeholder consultations; media communications; reviewing hearing materials and 
written submissions; and preparation of Inquiry materials.

For their dedication to this work, I would particularly like to thank:

•	 Kath Fawcett, Legal Consultant in the Inquiry Secretariat, who played a leading role in the 
planning and organisation of the Inquiry; undertook a considerable amount of the research, 
writing and editing involved in compiling this Final Report; and prepared other Inquiry 
materials including legal and procedural documents and correspondence.

•	 Lissa Zass, Director – Private Sector and Compliance in IRV, who supported the 
establishment, management and resourcing of the Inquiry; and provided me with unfailingly 
reliable advice and valuable input throughout the process.

I also thank all of the following IRV and departmental staff who played important roles in 
assisting the Inquiry at various stages: Russell Bancroft, Lativa Childerhouse, Grant Clarke, 
Daniel Feiber, Adam Frost, Cassandra Devine, Tim Lenders, Matt O’Connor, Paul Robinson, 
Dave Sheridan, Gabrielle Starr, Sarah Turberville, Marcelle West, Alex Wilson, Jackie Winn  
and Stephen Witts.

Professor Anthony Forsyth, Inquiry Chair 
RMIT University, Graduate School of Business and Law 
Wednesday 31 August 2016
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CHAPTER 2
The labour hire industry
2.1
The labour hire industry has developed over the last 20 to 30 years to become a significant 
employer of Victorian workers and a major contributor to the Victorian economy. Labour hire 
is present in almost all Victorian industries; Australia-wide data indicates that it is used most 
extensively in administrative and support services, mining and manufacturing.

2.2
There are deficiencies in and inconsistencies between the available data relating to the 
prevalence of labour hire employment arrangements in Victoria and Australia, both in respect of 
the proportion of labour hire workers and the proportion of workplaces which use labour hire.

Recommendation 1: 
The Victorian Government should develop or resource targeted data collection to 
investigate the prevalence and nature of labour hire employment within the state. 

2.3
There are various legitimate and sound commercial reasons for Victorian businesses to utilise 
labour hire arrangements. Labour hire enables a flexible approach to the engagement of labour 
which assists businesses to deal with peaks and troughs in demand, without some of the 
constraints associated with engaging ongoing employees.

2.4
There is a wide spectrum of legal compliance within the labour hire industry in Victoria. At one 
end of the spectrum are labour hire agencies and arrangements which are highly transparent 
and compliant with workplace laws, awards and other industrial instruments, health and 
safety legislation and other applicable legal requirements. At the other end of the spectrum 
are ‘invisible’ labour hire agencies and arrangements, operating almost entirely outside the 
existing regulatory framework. These have been described as ‘rogue’ labour hire operators, 
and their activities frequently involve breaches of applicable workplace and safety legislation, 
award obligations and other regulations. The boundaries between labour hire agencies at the 
two ends of the spectrum are not always clear. There is a range of agencies and arrangements 
falling between the two extremes. 

SUMMARy OF FINDINGS  
AND RECOMMENDATIONS
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2.5
While there is evidence that some workers are attracted to the flexibility that labour hire offers 
and see it as a path to ongoing employment, many workers accept labour hire engagements as 
the only choice open to them and would prefer permanent positions. There is also considerable 
financial insecurity attached to many labour hire engagements. 

CHAPTER 3
Mode of engagement 
3.1
The overwhelming mode of engagement of labour hire workers in Victoria is casual 
employment. To a lesser extent, labour hire workers may be engaged as independent 
contractors, particularly in professional roles in industries such as information technology.  
To a significantly lesser extent, labour hire employees are engaged on a fixed term employment 
basis. Permanent employment is rare. Whilst each of these non-permanent forms of 
engagement is present across the broader Victorian labour market, their cumulative prevalence 
within the labour hire industry is considerably greater.

Minimum terms and conditions of engagement 
3.2
It is an unavoidable consequence of the engagement of labour hire workers as casual 
employees, or as independent contractors, that they do not receive the benefit of many/any 
minimum employment conditions under the National Employment Standards. Labour hire 
workers engaged as fixed term employees receive most but not all of the minimum National 
Employment Standards conditions. Casual labour hire employees also miss out on many award 
conditions, so are often worse off than directly engaged permanent employees of the host, 
even taking into account the casual loading.

3.3 
Modern awards play a critical role in ensuring that labour hire employees have the protection 
of minimum hourly rates of pay; and certain other minimum conditions (which vary depending 
on whether they are casuals or fixed term employees). The on-hire provisions in most modern 
awards appear to operate effectively to ensure the extension of award terms and conditions to 
labour hire employees performing work covered by the relevant award, reflecting the principle 
that labour hire employers and their employees should be covered by the award covering the 
host employer to whom the employees are on-hired.

3.4
Casual conversion clauses in awards have not proved to be an effective mechanism to assist 
labour hire casuals to obtain permanent employment. 

3.5
Contractual provisions which require an employee to pay a fee or commission to a labour hire 
agency in order to obtain work, and contractual provisions which prevent or hinder a labour 
hire employee from obtaining direct employment with a host, should be discouraged. These 
issues are addressed further in Recommendation 26, at 5.6.4.
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Enterprise bargaining and the application of enterprise agreements 
3.6
Some labour hire employers seek to use enterprise agreements as a mechanism to drive down 
employment conditions. Vigorous application of the Better Off Overall Test by the Fair Work 
Commission is needed to prevent this from occurring.

3.7
In many instances, host enterprise agreements do not apply to labour hire employees, resulting 
in differential treatment (i.e. lower pay and conditions) for those workers compared with direct 
employees of the host whom they work alongside. This problem is more pronounced where  
(as the Inquiry heard is common in some sectors) labour hire employees have been working  
at the site of one host over a lengthy period.

Recommendation 2:
Labour hire employees should have the opportunity to be covered by enterprise 
agreements applying at a host’s workplace – whether this occurs de facto (arising 
from the voluntary decision of the labour hire employer to observe the site enterprise 
agreement); or because of the application of a parity clause in the host’s enterprise 
agreement.

On that basis, there should not be impediments to the negotiation of parity clauses 
in enterprise agreements (such as the prohibition recommended by the Productivity 
Commission). Given that the view has developed in the case law that parity clauses 
are a ‘matter pertaining’ to the employment relationship, and are therefore permitted 
matters in agreements, whether or not they are included should remain a matter of 
negotiation between bargaining representatives.

The Victorian Government should advocate the above position in any consultation 
processes instigated by the Federal Government over implementation of the 
Productivity Commission’s report.

Employment conditions of casual relief teachers
3.8
There is a two-tiered system of terms and conditions in respect of casual relief teachers 
working in government schools. Those who are directly engaged by school councils are entitled 
to the benefit of the terms and conditions set out in the Victorian Government’s Ministerial 
Order – conditions which are more generous than the relevant modern award. Those who are 
engaged by school councils through a third party are not entitled to these more beneficial terms 
and conditions. This disparity of conditions arises through the Victorian Government’s own 
legislative framework and Ministerial Order, and is thus within its power to remedy. 

Evidence to the Inquiry suggested that there are many benefits of using a labour hire 
arrangement for both school councils and for casual relief teachers themselves. These benefits 
would continue to be available notwithstanding parity of conditions being afforded.

Recommendation 3:
I recommend that the Victorian Government legislate to remove the disparity in minimum 
terms and conditions between casual relief teachers engaged by school councils 
directly, and those engaged by school councils via a labour hire agency. 
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Protections from unfair or discriminatory treatment
3.9
The current unfair dismissal provisions in the Fair Work Act operate, in practice, to limit 
substantially the protections from unfair dismissal for labour hire workers. This principally  
arises from the exclusions of most casuals, as well as fixed term/specified task employees  
and contractors, from being able to bring an unfair dismissal claim. 

3.10
Even for labour hire employees who can bring an unfair dismissal claim, the relevant provisions 
are sometimes interpreted by the Fair Work Commission so as to enable the labour hire agency 
to ‘hide’ behind the actions of the host and/or their commercial relationship with the host.  
This approach enables both the host and the labour hire employer to avoid having to account 
for their respective roles in causing or contributing to the termination of the labour hire 
employee’s employment.

3.11
These limitations of the Fair Work Act unfair dismissal provisions act to reduce job security  
for labour hire workers, and likely act as an incentive for businesses to utilise labour hire rather 
than engage direct employees.

3.12
One option for addressing these issues would be to adopt one of the forms of ‘joint 
employment’ discussed in chapter 3. These include Thai’s proposal to amend the Fair Work Act 
to enable a labour hire employee to bring an unfair dismissal claim against both the labour hire 
agency and host (with a statutory test modelled on United States jurisprudence to determine 
whether the host/client is a joint employer that may have liability for the employee’s dismissal 
and any remedies arising from a finding of unfairness). However the imposition of such a 
framework in the Australian context would be a major leap, with significant economic effects 
on the users of labour hire services.

3.13
The Fair Work Commission is currently exhibiting different approaches to determining the 
extent to which a labour hire employer can be held responsible for the fairness or otherwise 
of the host’s decision-making in terminating an engagement with a labour hire employee. 
In practice, an approach by labour hire agencies which minimises use of the contractual 
relationship between the labour hire agency and host to defeat the rights of a dismissed 
employee to seek a remedy is to be preferred and should be encouraged. These issues  
are addressed further in Recommendation 26, at 5.6.4.

3.14
The evidence presented to the Inquiry, and the relevant case law, illustrate a number of ways in 
which labour hire employees miss out on protections against unfair treatment at work enjoyed 
by other workers.

Recommendation 4:
The Government should introduce amendments to the Equal Opportunity Act 2010 (Vic) 
to clarify that the protections from discrimination in respect of an employee engaging 
in employment activity, and reasonable adjustments for an employee with a disability, 
apply in the context of a host’s relationship with a labour hire employee. 
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3.15
In relation to rostering and notice of shifts, the evidence of a number of labour hire agencies 
indicated that labour hire works best for the labour hire agency, employee and host when 
rostering and shift allocation are undertaken in a transparent and fair manner. Conversely,  
much evidence demonstrated that poorly managed rostering can have a significantly 
detrimental impact on labour hire workers and their families. Labour hire agencies should  
be encouraged to manage rostering so that notice and planning of shifts work for the mutual 
benefit of all parties involved in labour hire relationships. This issue is dealt with further in 
Recommendation 26, at 5.6.4.

Occupational health and safety 
3.16
Under Victorian law, while labour hire agencies and hosts have shared obligations to safeguard 
the health and safety of workers placed at host sites, some ambiguities and ‘grey areas’ arise. 
That there is in some instances a lack of clarity in practice, as to the reach of duties owed 
as between a labour hire agency and host, is demonstrated by the evidence provided to the 
Inquiry about health and safety risks/breaches experienced by labour hire workers. This is 
despite what appear to be the best efforts of many labour hire agencies and hosts to ensure 
compliance with their obligations under the Occupational Health and Safety Act 2004 (Vic).

3.17
A clear attempt has been made, in the Model Work Health and Safety Act, to overcome the 
ambiguities arising from the traditional approach to centering occupational health and safety 
obligations on employers (and independent contractors engaged by employers) in respect 
of employees (and deemed employees). The Model Act’s imposition of occupational health 
and safety duties on persons conducting a business or undertaking in respect of the broadly 
defined category of workers, and the explicit inclusion in that definition of labour hire employees 
placed with a host, is a more appropriate regulatory approach to ensure the safety of labour hire 
workers than current Victorian regulation. This conclusion is strengthened once the ‘horizontal’ 
(concurrent) consultation obligation of relevant duty-holders is also taken into account. 

Recommendation 5:
I recommend that the Model Work Health and Safety Act approach to regulating labour 
hire relationships be adopted in Victoria. In the absence of Victoria adopting wholesale 
the approach under the model laws, I recommend that Victoria adapt an approach which 
matches the substantive provisions under the model laws in this regard.

3.18
The evidence provided to the Inquiry indicates that some labour hire workers do not exercise 
their rights to report safety incidents, risks or hazards in the workplace – largely due to 
concerns that doing so may jeopardise their future engagement at the host’s worksite, or their 
employment with the labour hire agency. This suggests that the framework for representation 
and protection of labour hire employees against victimisation for asserting their rights in 
occupational health and safety matters, by either the labour hire agency or the host, should 
be as robust as possible. Similarly, labour hire employees should have access to the same 
rights of representation in relation to occupational health and safety issues as other Victorian 
employees. However, the Occupational Health and Safety Act 2004 (Vic) offers only limited 
protection to labour hire staff, particularly in respect of their treatment or representation at the 
main locus of activity: the host’s worksite.
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Recommendation 6:
I recommend that the Model Work Health and Safety Act approach to regulating to 
provide for worker representation and to protect workers against victimisation for 
asserting their rights in Occupational Health and Safety Act 2004 (Vic) matters, by either 
a labour hire agency or a host should be adopted in Victoria. In the absence of Victoria 
adopting wholesale the approach under the model laws, I recommend that Victoria 
adapt an approach which matches the substantive protections under the model laws  
in this regard. 

3.19
The evidence presented to the Inquiry shows that injury rates for labour hire workers are higher 
than for other Victorian workers; and that there is in some instances a lack of cooperation on 
the part of hosts with return to work arrangements for injured labour hire workers. However, 
noting the reservations expressed by the Hanks Inquiry and more recently by WorkSafe, I do 
not recommend any change or increase in the statutory duties owed by hosts in this area. 
Rather, best practice return to work arrangements should form part of the voluntary code  
of practice recommended at 5.6.4.

Recommendation 7:
An accurate picture of occupational health and safety risk factors in the labour hire 
sector, and of injured labour hire workers in Victoria, requires the establishment of an 
occupational injury and illness monitoring and reporting system that extends beyond 
injury compensation claims data. With such data available it would be possible to 
identify occupational health and safety risks for labour hire workers, and develop 
interventions to minimise or remove those risks. I recommend that the Victorian 
Government collect this data and, periodically, make it publicly available. 

CHAPTER 4
Hazeldene’s and Luke Martin – see 4.2.2 
4.1
I find that Hazeldene’s actions on the 24 February 2016 and 8 March 2016, including the issuing  
of the 24 February Letter and the 8 March Letter, may constitute detrimental action by Hazeldene’s 
against Mr Martin in possible contravention of section 121 of the Inquiries Act. In particular, the  
8 March Letter clearly states that Mr Martin’s employment will be in jeopardy. I further consider 
that the two letters may constitute a threat of detrimental action of the same nature. 

4.2
I find that the actions by Hazeldene’s on 24 February 2016 and 8 March 2016, in providing  
Mr Martin with the 24 February 2016 Letter and the 8 March 2016 Letter, may have been taken 
for the substantial reason that Mr Martin provided information to the Inquiry – in possible 
contravention of section 121 of the Inquiries Act. 

4.3
I have referred documents and information regarding Hazeldene’s actions towards Mr Martin 
to Victoria Police, pursuant to section 116 of the Inquiries Act, for further investigation should 
Victoria Police consider it appropriate to do so. 
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Recommendation 8:
Section 121 of the Inquiries Act should be amended so that it applies not only to 
employer-employee relationships, but also to other relationships in which a worker 
carries out work for a business or undertaking.

Horticulture, meat and cleaning industries
4.4
There is evidence of non-compliant labour hire practices across various sectors of the Victorian 
economy. However evidence to the Inquiry, along with various other studies, media reports and 
other recent inquiries suggest that there are three industries in which non-compliance amongst 
labour hire agencies is particularly prevalent. These industries are: horticulture; meat and cleaning.

The extent of non-compliance with workplace and other laws involving labour hire agencies, 
in the horticulture, meat and cleaning industries in Victoria, detailed in chapter 4, requires 
a regulatory response. The various proposals for regulatory reform put forward by Inquiry 
participants, and the licensing scheme proposal which I recommend be adopted, are detailed 
in chapter 5 of this Report. 

Accommodation and labour hire
4.5
I find, in respect of the conduct of Mr Serdar Donmez’s job search business in the Mildura area: 

•	 That Mr Donmez misrepresented the availability of work in the Mildura area to potential job 
search workers, which led them to travel to Mildura to use his services. 

•	 That the fee paid by persons using his services was in fact paid in part for accommodation; 
and that the terms and conditions document which he required users of his services to sign, 
insofar as it provided for ‘free’ accommodation, was a sham designed to avoid regulatory 
requirements.

•	 That the accommodation provided by Mr Donmez was substandard as it was overcrowded 
with insufficient amenities. 

•	 That a significant proportion of persons using Mr Donmez’s services either left of their own 
accord or were evicted by him within a short time of arriving in the Mildura area, and where 
this occurred, Mr Donmez would not refund their $150 deposit and/or $300 two-week 
advance fee. 

•	 That Mr Donmez falsely signed or refused to sign visa documentation (confirming that users 
of his services had completed the 88-day requirement to obtain a second year on their 
working holiday visa), irrespective of a job search worker’s actual working hours. 

•	 That Mr Donmez’s business model was designed to avoid current regulation.

Further, I have referred documents and information regarding this matter to the Mildura Rural 
City Council and Consumer Affairs Victoria pursuant to s 116 of the Inquiries Act, for further 
investigation should those organisations consider it appropriate to do so.

4.6
It is apparent that the Victorian regulatory framework outlined in chapter 4 has not been 
effective to address the problems with provision of accommodation associated with labour hire 
arrangements, which have been illustrated in evidence provided to the Inquiry and from other 
sources. The incidence of these accommodation models appears to have grown extremely 
quickly, consistent with the general growth of labour hire arrangements and the use of 
temporary migrant workers over the last 10 years or so. 
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Recommendation 9
That the Victorian Government introduce legislation to amend the Public Health and 
Wellbeing Act 2008 (Vic) to clarify the limitation applicable to the section 3 definition 
of prescribed accommodation, subparagraph (b), that the accommodation must be 
provided on payment of consideration. Circumstances where accommodation is 
provided notionally without charge, as part of a broader arrangement between the 
parties to the relevant transaction, should be included within the definition.

Recommendation 10
That the Public Health and Wellbeing Act 2008 (Vic) section 3 definition of prescribed 
accommodation, subparagraph (c), be amended to reflect a wider range of working 
situations than simply the provision of accommodation by an employer to an employee 
under an award or contractual provision. The definition should include provision of 
accommodation to a worker by a labour hire operator, as part of the arrangement  
under which that operator facilitates the placement of the worker with a host.

The role of piece rates
4.7
The operation of the piece rate award provisions, particularly in the horticulture industry, 
creates the possibility that employees may be paid below the minimum hourly rate, and 
accordingly undermines the minimum safety net intended to be established by minimum hourly 
rates. In the horticulture industry, the safeguards which attach to piece rate systems do not 
appear to be utilised in practice. Further, the use of piece rates in that industry contributes 
to a level of subjectivity and uncertainty regarding what rate is payable to an employee, and 
underlies a number of problematic outcomes. In addition to the following recommendations, 
measures to address these issues are dealt with in Recommendation 26, at 5.6.4. 

Compliance activities

Recommendation 11
The Victorian Government should advocate for the Fair Work Ombudsman to focus 
more of its compliance activity on underpayment/non-payment of award rates in the 
horticulture and meat industries; unlawful deductions (e.g. for accommodation) and the 
imposition of piece rate arrangements in those sectors; and sham contracting in the 
cleaning industry. 

Recommendation 12
The Victorian Government should advocate for the Federal Government to implement, 
as quickly as possible, its 2016 election commitments to increase the Fair Work 
Ombudsman’s investigatory powers and to increase the penalties applicable under the 
Fair Work Act for award breaches and failure to maintain proper employment records.
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Chapter 5
A licensing system for labour hire agencies 
5.1
The evidence provided to the Inquiry shows that there is a problem with the presence  
of ‘rogue’ labour hire operators in Victoria. While it is difficult to be precise about the extent  
of this problem, rogue operators are particularly evident in the horticultural industry (including 
the picking and packing of fresh fruit and vegetables), and the meat and cleaning industries.  
In many instances, the activities of rogue operators have led to exploitation of vulnerable 
workers including underpayment of award wages, non-payment of superannuation,  
provision of sub-standard accommodation and non-observance of statutory health  
and safety requirements.

This problem stems in large part from the ease of access, or absence of barriers to entry, for 
persons/organisations wishing to provide labour hire services in this state. In addition, the 
problem stems from the lack of visibility of these rogue operators, who operate in the informal 
economy and outside the reach of existing regulators. 

The problem requires a regulatory solution which addresses each of these underlying causes: 
as the submissions of those advocating increased regulation demonstrate, there is a wide 
range of options available. In my view, a sector-specific licensing scheme for labour hire 
operators is the best of those options.

Recommendation 13: 
I recommend that Victoria advocate through the Council of Australian Governments 
process for the national adoption of a sector-specific labour hire licensing scheme.  
As a national approach may take some time to develop – or may not eventuate at all  
– I recommend that Victoria lead the way in reforming the labour hire sector, through  
the introduction of its own sector-specific licensing scheme. In implementing 
this reform, Victoria should explore the opportunities for developing cooperative 
arrangements with other states. 

5.2
In devising a regulatory scheme that will address the problem that has been identified by  
this Inquiry, I am concerned to ensure that the impact on the large proportion of reputable 
labour hire operators is minimised. Evidence presented to the Inquiry has shown that while 
reputable labour hire companies are generally compliant with applicable workplace laws  
(i.e. there is little if any evidence of exploitation), various other issues arise from the high use 
of labour hire arrangements in certain sectors (e.g. manufacturing, logistics, warehousing). 
These issues include the gradual replacement of permanent workforces with casualised labour 
hire staff, lower job security, differential wages/conditions (where a site enterprise agreement 
is not applied to labour hire employees) and concerns about rostering, minimal notice of 
shifts, difficulty managing carer/family responsibilities and uncertainty arising from shared 
occupational health and safety responsibilities. Some of these issues are addressed in  
other recommendations. 
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Recommendation 14
I recommend that Victoria introduce a licensing scheme for labour hire agencies,  
that is initially targeted at those supplying labour in the following specific sectors: the 
horticultural industry (including the picking and packing of fresh fruit and vegetables), 
and the meat and cleaning industries. I also recommend that capacity be provided 
within the framework for the proposed Victorian labour hire licensing system, allowing  
it to be expanded to cover other industry sectors, or to be contracted in response  
to changing (improved) practices in the regulated industries. 

5.3
It is intended that the licensing scheme would apply to conventional labour hire relationships 
(e.g. the provision of workers by a labour hire agency to a host organisation to fill short-term 
vacancies or on a longer-term basis, to carry out seasonal work, to staff a particular business 
function or even to staff the entire business). The key requirement for application of the scheme 
would be the existence of the triangular relationship between the labour hire provider, a host 
organisation and a worker (although it would also apply in situations where the provision 
of worker(s) by provider to host occurs through an intermediary). It is not intended that the 
scheme would apply to contracting out or outsourcing arrangements, unless these involve  
a labour hire relationship of the type described above.

Recommendation 15: 
The scheme which I am recommending would require that any person or organisation 
supplying a worker to another person/organisation (whether directly or through an 
intermediary), in the specific industry sectors (identified in Recommendation 14) in the 
state of Victoria, must be a licensed labour hire operator; and must only carry on such 
activity through a registered business or company. The precise definition of the sectors 
covered by the proposed licensing scheme could be identified from the Australian and 
New Zealand Standard Industrial Classifications (ANZSIC).

Recommendation 16: 
To obtain a licence under the proposed Victorian labour hire licensing scheme, the  
labour hire operator would need to provide identifying details of the business through 
which they operate (e.g. Australian Business Number, Australian Company Number, 
business/company/trading name), and meet the criteria set out below. It is envisaged  
that the obligation would be imposed on licence applicants to provide a statutory 
declaration and information demonstrating their compliance (both initially to be licensed 
and then as a condition of remaining licensed) with the following criteria: 

	 •	 	the	business/company	and	its	key	personnel	must	pass	an	objective	‘fit	and	proper	
person’ test, which would include no past convictions for offences involving fraud, 
dishonesty or violence and no past involvement in insolvent businesses or breaches  
of workplace or occupational health and safety laws; 

	 •	 	the	business/company	must	demonstrate	(e.g.	through	employment	records)	that	
it pays its employees in accordance with the minimum rates specified in applicable 
industrial instruments, and affords its employees all other employment conditions  
(e.g. leave entitlements, rest breaks, limits on working hours) under those 
instruments and/or legislation; 
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	 •	 	the	business/company	must	be	registered	with	the	Australian	Taxation	Office	and	
be deducting taxation and remitting superannuation contributions on behalf of 
employees as required by federal legislation;

	 •	 	if	accommodation	is	provided	to	employees	in	connection	with	the	arrangements	
they enter into with a labour hire business/company, the business/company must 
show that the accommodation meets the standards required under applicable 
Victorian/local authority laws and regulations;

	 •	 	the	business/company	must	be	registered	with	WorkSafe	and	be	paying	any	
required premiums;

	 •	 	the	business/company	must	provide	details	of	its	systems	for	ensuring	compliance	
with occupational health and safety legislation and ensuring the safety of workers 
provided to host organisations (including safety in the transportation of workers to 
the host’s work-site, where the labour hire business/company is involved in such 
transportation); and

	 •	 	the	business/company	must	demonstrate	compliance	with	federal	migration	laws,	
including systems for ensuring that all employees have a right to work in Australia.

Recommendation 17:
To the extent permissible under federal law, the labour hire licensing scheme should also 
require the business/company to provide specified information to the licensing authority 
relating to the numbers and categories of workers engaged on temporary work visas. 
This is to enable a clearer picture to be developed about the prevalence of temporary 
visa workers engaged by labour hire agencies in Victoria in the regulated sectors, and 
the type of visa those workers hold. 

Recommendation 18: 
A labour hire operator meeting the licensing criteria would have to pay an initial licence 
fee, and an annual fee for renewal of their licence. 

Recommendation 19: 
Accompanying the introduction of a sector-specific labour hire licensing scheme in 
Victoria, I recommend that hosts operating in the regulated sectors be subject to a legal 
obligation to use only a licensed labour hire provider. 

Recommendation 20: 
There should be a public register of all licensed labour hire operators. In addition, a 
system modeled on the Gangmasters Licensing Authority ‘Active Check’ service could 
be implemented to assist host organisations to ensure they are using licensed providers 
(including through updates on any changes to, or revocation of, issued licences).

Recommendation 21: 
Civil liability provisions and/or criminal offences should be created in respect of the following:

•	 	a	labour	hire	provider	operating	in	the	regulated	sectors	without	holding	a	licence;	and

•	 	a	host	organisation	using	the	services	of	an	unlicensed	operator.

 In addition, liability provisions/offences should be created in respect of the following 
actions on the part of a labour hire business/company covered by the licensing scheme:
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	 •	 	the	business/company	must	not	coerce	or	restrict	a	worker’s	freedom	of	movement	
in any way (e.g. by entering into unfair debts/loans, retention of migration papers or 
refusal to sign off on the 88-day requirement for obtaining a second year working 
holiday visa); 

	 •	 	the	business/company	must	not	sub-contract	the	provision	of	a	worker	through	 
a non-licensed operator; and

	 •	 	the	business/company	must	not	provide	false	or	misleading	information	to	the	
licensing authority.

Recommendation 22: 
The Victorian Government should explore whether the Business Licensing Authority 
would be the appropriate body to administer the proposed labour hire licensing  
scheme, or whether a specific licensing authority should be established.

Recommendation 23: 
The licensing authority should maintain the public register of licensed labour hire 
operators. 

Recommendation 24: 
As far as possible, the emphasis should be on licence applicants and licence-holders 
providing the information required to demonstrate that they meet the criteria for issuing/
renewing a licence. Licensing authority staff would approve or reject applications for 
new licences or renewals objectively on the basis of the information presented. 

Recommendation 25: 
Legislation establishing the proposed labour hire licensing scheme will also need  
to address:

	 •	 the	rights	of	persons	from	whom	enforcement	officers	seek	information;	

	 •	 the	obligations	of	licence-holders	to	provide	information;	

	 •	 	data	protection	and	the	powers	of	the	licensing	authority	to	share	that	information		
for law enforcement and compliance purposes (e.g. with Victoria Police, the Fair Work 
Ombudsman, the Australian Taxation Office);

	 •	 	the	powers	and	conduct	of	licensing	enforcement	officers	(whether	engaged	by	the	
licensing authority or through a new entity); 

	 •	 	the	processes	for	complaints,	dispute	resolution,	and	appeals	(including	appeals	
against licensing decisions or processes to revoke a licence); and

	 •	 	A	voluntary	code	for	labour	hire	agencies	

A voluntary code for labour hire agencies
5.4
In addition to the proposed licensing scheme, a range of issues have been considered 
throughout this Report in respect of which I have identified practices of labour hire agencies 
which are not unlawful, but might be considered unfair and/or which have the effect of labour 
hire workers being treated differently from other workers. These are matters which  

1767

1767



29Summary of findingS and recommendationS

a responsible labour hire industry could go a long way towards addressing by modifying its 
own conduct, and setting/promoting standards of best practice that all labour hire agencies 
could aspire to meet. 

This is a process which should be encouraged and facilitated by the Victorian Government, 
ensuring that all relevant stakeholders have a voice in the development of those standards  
in the form of a voluntary code of practice for the labour hire industry. 

Recommendation 26:
I recommend that through a tripartite process involving government, representatives 
of the labour hire industry and representatives of labour hire workers, the Victorian 
Government develop a voluntary code of practice for the labour hire industry. The code 
would establish best practice requirements for labour hire employment arrangements, 
including in the following areas: 

•	Contractual arrangements between labour hire agencies and hosts, and labour hire 
agencies and their workers, should not include terms which prevent or hinder a labour 
hire employee from obtaining direct employment with a host, or terms requiring  
an employee to pay a fee or commission to a labour hire company in order to  
obtain work.

•	Labour hire agencies should adopt fair processes in decisions leading to dismissal  
of labour hire employees, and should not not use the contractual relationship between 
the labour hire agency and host to defeat the rights of a dismissed employee to seek  
a remedy. 

•	Labour hire agencies should be encouraged to manage rostering so that notice  
and planning of shifts work for the mutual benefit of all parties involved in labour  
hire relationships. 

•	Labour hire agencies should adopt a best practice approach to the use of piece rates 
in sectors such as the horticulture and meat industries, including fair and transparent 
processes for entering into piece rate arrangements, and should not use piece rates 
as a device to pay workers below the minimum time based rate of pay. 

CHAPTER 6
Insecure work 
6.1 
Insecure work can arise in working arrangements which are traditional, standard or long 
standing. Similarly, forms of work which have lower levels of regulatory protections for workers 
can nonetheless be secure, due for example to demand for a worker’s skills. However, there 
are certain forms of engagement which, because of their lower level of regulatory protections, 
are more likely to provide the environment for worker insecurity. These include casual and fixed 
term employment, which are examined in chapter 6, and independent contracting which is 
examined in chapter 8. 
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6.2
The very notion of insecure work was challenged by many employer submissions to the 
Inquiry. However, I heard extensive evidence about the extent and impact of non-permanent 
working arrangements – especially casual and fixed term engagement – that demonstrated 
characteristics commonly described in the Australian and international literature on insecure 
or precarious work. To some extent, the label attached to these arrangements is immaterial. 
It is more important to focus attention on the outcomes for workers, which frequently include 
financial insecurity, difficulty planning and saving for the future, and stress (including in the 
management of working time and family commitments). Many workers in this kind of position 
would prefer more ongoing or permanent forms of work.

6.3
The shift to more flexible forms of engagement is, like the evolution of labour hire examined 
earlier in this Report, now an entrenched feature of the Australian labour market and the 
broader economy. The data examined in chapter 6 also demonstrates, however, that after an 
intensification in the adoption of alternative forms of employment from the 1980s its growth 
has recently plateaued. I recognise that there have been legitimate drivers for businesses to 
utilise the various non-permanent modes of engaging workers. 

CHAPTER 7
Temporary migrant worker visa programs
7.1 
There is some evidence of non-compliance with workplace laws affecting 457 visa holders 
and Seasonal Worker Program participants. However, there is a much more extensive body 
of evidence – including evidence provided to this Inquiry, other recent inquiries, and in recent 
academic studies, media and other reports - demonstrating that Working Holiday Maker and 
student visa holders in Australia are being subjected to exploitation in the labour market. These 
exploitative practices are occurring in the Victorian horticulture and food services sectors, 
among others.

7.2
Whilst the Working Holiday Maker and student visa schemes do not have work as their primary 
purpose, in practice they are the predominant mechanism by which temporary migrant work is 
undertaken in Australia, dramatically outweighing the use of 457 and Seasonal Worker Program 
visa programs. This reality should be acknowledged by the Federal Government, industry and 
the community.

7.3
There is a fundamental lack of cohesion in Australia’s framework for permitting work to be 
performed by temporary migrant workers. Whilst Australia’s ‘formal’ temporary work visa 
programs are designed based on criteria relating to demonstrable labour market need, coupled 
with safeguards for temporary migrant workers, these are not features of the temporary migrant 
work arrangements facilitated by the Working Holiday Maker and student visa streams. 
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7.4
The addition of appropriate safeguards to ensure the fair treatment of overseas workers 
holding Working Holiday Maker and student visas is for the most part a matter for the Federal 
Government to address. This could include encouraging the Fair Work Ombudsman to devote 
additional resources to ensuring that Working Holiday Maker and student visa holders are 
aware of their employment rights; and to bringing enforcement proceedings in suitable cases. 
The Victorian Government also has a role to play in this area.

Recommendation 27:
I recommend that the Victorian Government consider further funding measures 
to provide assistance to temporary visa workers through established community 
organisations and networks, including the provision of employment rights information  
to international students through Victorian universities.

Gendered nature of insecure work
7.5
It is clear from evidence provided to the Inquiry and academic and other sources that the 
working arrangements commonly associated with insecure work, especially casual and fixed 
term work, disproportionately affect women – with detrimental consequences for women’s 
financial security, control over working hours and career advancement. 

CHAPTER 8
Independent contractors
8.1
Genuine independent contracting is a legitimate business arrangement, and as a mode of 
work can afford flexibility, autonomy, recognition and reward which goes beyond that which 
would be available in an employment relationship. A genuine independent contractor with a 
successful business may well have equal or greater work security than an employee due to 
these factors. 

8.2
There is considerable evidence that where independent contracting arrangements are entered 
into by workers because they are essentially a requirement of a particular market or industry, 
they are not beneficial for those workers (irrespective of the genuineness or otherwise of 
the independent contracting arrangement). For example, the Inquiry heard of considerable 
detrimental impacts regarding rates of pay, predictability of working hours and occupational 
health and safety issues for tip truck owner drivers and parcel delivery contractors in the  
postal industry. 

8.3
Evidence suggests that there remain an indeterminate but not insignificant proportion of 
independent contracting arrangements which are not genuine, and are designed instead  
to disguise an employment relationship in order to avoid the regulation associated with  
that relationship. 
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8.4
Many submissions proposed a statutory definition of independent contracting, or other 
regulation directed at limiting the mischaracterisation of employees as independent 
contractors. However, recent decisions suggest an increasing willingness by the courts to 
assess the genuineness of independent contractor arrangements by considering whether the 
worker is genuinely working in his or her own business, rather than for the business of the 
other party. The common law test has proved to be flexible enough to permit an assessment 
of the true nature of an engagement, irrespective of its label. I do not consider it desirable to 
replace the common law test with a statutory test. 

Further, the Independent Contractors Act 2006 (Cth) significantly curtails Victoria’s capacity 
to regulate independent contractor relationships, and accordingly the Victorian Government 
is limited in its ability to direct address most of the concerns raised by critics of independent 
contracting arrangements. However, Victoria can advocate for changes to improve the 
regulatory framework for independent contractor arrangements operating under federal law.

8.5
A key issue raised with the Inquiry, and which has been the subject of consideration in 
a number of other inquiries, is the effectiveness of the Fair Work Act sham contracting 
provisions. In particular, the prohibition on employer misrepresentation of an employment 
contract as a contract for services in s 357 does not apply where the employer did not know 
and was not reckless as to whether the contract was a contract of employment or a contract 
for services.

8.6
The Productivity Commission Workplace Relations Framework Report noted that the Fair Work 
Act post-implementation review recommended replacing the recklessness test in Fair Work  
Act s 357(2) with a reasonableness test, and went on to make a similar recommendation.  
I agree with that analysis. 

Recommendation 28:
The Victorian Government should advocate for changes to s 357 of the Fair Work Act in 
any consultation processes instigated by the Federal Government over implementation 
of the Productivity Commission’s Workplace Relations Framework Report, so that 
it is unlawful to misrepresent an employment relationship or proposed employment 
arrangement as an independent contracting arrangement where the employer could  
be reasonably expected to know otherwise.

8.7
I note the approach proposed by the Information Technology, Contract and Recruitment 
Association of a ‘Fair Engagement Checklist,’ based on a minimum hourly rate and  
other factors, as a tool for businesses to ensure contracting relationships are genuine  
and non-coercive.

Recommendation 29: 
I recommend that the Victorian Government develop and promote a fair engagement 
checklist for the engagement of independent contractors.
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Transport industry regulation 
8.8
In light of the issues described at 8.2.4, there is merit in the Transport Industry Council 
exploring whether a comprehensive, industry-specific rates and costs schedule and/or code 
could be developed for the tip truck industry. I note that the particular features which the 
Transport Workers Union seeks to have incorporated in such a schedule go beyond the present 
scheme of the Owner Drivers and Forestry Contractors Act 2005 (Vic), which is primarily 
facilitative rather than mandatory. However, a facilitative scheme could go some way towards 
addressing the particular issues in that industry.

Recommendation 30: 
I recommend that the Victorian Transport Industry Council give consideration to 
developing a comprehensive, industry based rates and costs schedule and/or code 
under the Owner Drivers and Forestry Contractors Act 2005 (Vic) which would apply to 
the tip truck industry. This schedule should be primarily facilitative, and not mandatory 
in nature. 

8.9
Another issue with the application of the present scheme to the tip truck industry is the 
threshold at which the requirement for a hirer to provide a driver with the relevant rates and 
costs schedule is triggered. The Owner Drivers and Forestry Contractors Act 2005 (Vic) requires 
hirers to provide a copy of the relevant schedule to an owner driver only where the owner 
driver is hired for a period of at least 30 days, or more than 30 days within a three month 
period. As the evidence from the Transport Workers Union demonstrated, the ad hoc nature of 
engagement of tip truck drivers may mean that these threshold requirements are sometimes 
not satisfied.

Recommendation 31: 
I recommend that the Victorian Government review the threshold requirements upon 
hirers to provide the applicable rates and costs schedule to owner drivers under s 16 
of the Owner Drivers and Forestry Contractors Act 2005 (Vic), so as to ensure that the 
requirement is triggered based on the usual hiring practices in the tip truck industry.

Industry-based supply chain regulation 
8.10
Financial pressures from parties higher up the supply chain have the potential to significantly 
influence the employment practices of parties at the bottom of the supply chain. This pressure 
can work both ways, in that it may lead to detrimental outcomes for workers, or it may 
alternatively be used to promote improvements in employment conditions within the supply 
chain. Steps by major retailers to effect changes to exploitative working arrangements within 
their own supply chain are positive and should be encouraged. 
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Recommendation 32:
I recommend that the Victorian Government take steps to encourage and facilitate the 
implementation of industry based supply chain regulation by major retailers, addressing 
exploitation of workers within those supply chains. 

CHAPTER 9
Insecure work 
9.1
While the very concept of insecure work was strongly contested by some employer groups, 
I heard many compelling accounts of the extent and impact of non-permanent working 
arrangements – especially casual and fixed term engagement – experienced by Victorian 
workers. The outcomes for these workers frequently include financial insecurity, difficulty 
planning and saving for the future, and stress (including in the management of working time 
and family commitments). 

9.2
Each of the proposals suggested by Inquiry participants for addressing insecure work is 
squarely within the scope of the Federal Government’s regulatory power. For the most part, 
the various types of insecure work examined in this Report, and factors contributing to 
insecure work, are matters that can only be regulated at the federal level, given the Federal 
Government’s constitutional powers and Victoria’s referral of industrial relations powers.

In addition, many of the proposals are being independently considered in other forums. Rather 
than traverse what are in some instances well worn debates about many of these issues, I have 
sought instead to focus on specific actions which may be taken by the Victorian Government, 
to address those issues which were most prominently raised with the Inquiry. 

9.3
The Victorian Government has a potentially important role to play in promoting the adoption 
of more secure forms of engagement in the labour market. In particular, there are three key 
mechanisms through which Victoria should pursue this objective.

Victorian Government as employer 
9.4
The Victorian Government already has in place a number of commitments to utilise secure 
forms of engagement in respect of its own public sector workforce, including in the Public 
Sector Industrial Relations Policies 2015 and the Victorian Public Service Enterprise Agreement 
2016.

9.5
The extent to which these various broad principles and commitments relating to secure 
employment are being observed, in practice, by the Victorian Government is unclear.  
There is an information gap in respect of these matters, which it is desirable to fill. 
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Recommendation 33: 
I recommend that the Victorian Government, in conjunction with affected employees and 
their representatives, develop and implement a process for monitoring and assessment 
of the extent to which the secure employment commitments in the Victorian Public 
Service Enterprise Agreement 2016 are being adhered to; the extent to which enterprise 
agreements across the Victorian public sector include similar commitments to limit fixed 
term and casual forms of engagement; whether such commitments are being observed 
in practice; any barriers to their observance, and how these may be overcome.

9.6
Whilst I am unable to reach any conclusion about the extent of, or reasons for, the use of  
fixed term contracting in public education, in my view, its use should be minimised. I do not 
propose a wholesale revision of the manner in which the Victorian Department of Education 
and Training organises its recruitment and selection of staff, as I recognise that there will be 
broader implications which I have not been able to examine. However, in light of the evidence  
I have heard about the detrimental effects of fixed term contracting on the employees involved, 
I would encourage the Department of Education and Training to explore alternatives to mitigate 
against those adverse effects wherever possible. 

Recommendation 34: 
I recommend that the Victorian Government through the Department of Education 
and Training, in conjunction with affected employees and their representatives, review 
available data on the extent and reasons for use of fixed term employment in public 
schools, identify areas where its use can be minimised, and implement alternatives  
to its use. 

Victorian Government procurement 
9.7
Professor John Howe’s extensive body of work has examined the use and effectiveness of 
government procurement programs to drive particular labour market outcomes. Governments 
have increasingly utilised the option of ‘making government purchases of goods and services 
conditional upon contractors and supply chains observing desired labour practices linked to 
job quality’, as a ‘soft law’ alternative to directly imposing employment regulations. Federal 
and state governments in Australia (including the Victorian Government) have long used 
procurement mechanisms to pursue various workplace reform and policy objectives in the 
construction industry. 

9.8
In light of the limits on the Victorian Government’s legislative power to address the various 
issues relating to insecure work which were raised with this Inquiry, use of its own purchasing 
power is an obvious alternative mechanism to effect changes in the employment practices 
of private sector businesses. Of course, promotion of secure work practices throughout 
government supply chains would need to be balanced against existing purchasing criteria 
including value for government expenditure, accountability, probity and minimisation of risk. 
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Recommendation 35: 
The Victorian Government should establish procurement principles or standards 
that must be met by successful tenderers for a range of contracts with government 
departments and agencies, including those for the provision of IT, cleaning, security, 
transport, hospitality and other similar services. The precise application and limits of the 
scheme (including whether it should apply only to contracts above a specified monetary 
value) will need to be determined with reference to other competing procurement 
criteria. The principles/standards should be objective and measurable, however they 
should be directed towards requiring the successful tenderer to demonstrate that: 

•	 The organisation predominantly engages workers in secure employment, rather than 
as casuals or on fixed term contracts (this could be assessed on the basis of the 
tenderer’s provision of information about the composition of its workforce).

•	 Independent contractor relationships are genuine rather than sham arrangements.

•	 Employees are receiving at least the wages and conditions under any applicable 
industrial instruments (award or enterprise agreement), and applicable legislation  
(e.g. National Employment Standards under the Fair Work Act, federal superannuation 
legislation, Victorian long service leave legislation).

•	 Proactive arrangements are in place to ensure health and safety compliance through 
the tenderer’s occupational health and safety management system.

•	 The cost structure of the tender submitted clearly demonstrates how workers will  
be accorded their legal employment entitlements over the life of the contract.

•	 Appropriate contractual arrangements require any further subcontracting by the 
primary contractor to include the above principles/standards as a term and condition 
applicable to the subcontractor’s provision of services.

Best practice standards
9.9
With the exception of a labour hire licensing body (if existing business licensing arrangements 
cannot be utilised), I am not inclined to recommend that the Victorian Government establish  
a new body in addition to existing state bureaucracy to implement the various measures which 
I have recommended throughout this Report. 

The measures I am recommending would allow the Victorian Government to play a positive 
role in the development of best practice standards to address insecure work, through a range 
of non-legislative or soft law techniques, either in the public sector, or in the private sector 
through government procurement.
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1. INTRODUCTORy MATTERS 

1.1 Terms of Reference 
(a)  The extent, nature and consequence of labour hire employment in Victoria, including 

but not limited to:

 i. the employment status of workers engaged by labour hire companies;

 ii. the use of labour hire in particular industries and/or regions; 

 iii.  the use and impact of labour hire arrangements in the supply chains of  
particular sectors, and the roles and responsibilities of various entities in  
those supply chains;

 iv. the application of industrial relations laws and instruments; 

 v.  the legal rights and obligations of labour hire employees, companies and host 
organisations/entities and any ambiguity that exists between them;

 vi.  allegations that labour hire and sham contracting arrangements are being 
used to avoid workplace laws, and other statutory obligations, and the current 
effectiveness of the enforcement of industrial relations, occupational health  
and safety and workers compensation laws; 

 vii.  the need for labour hire companies and host organisations/entities to provide 
workers with suitable accommodation; and

 viii.  the extent and impact on long-term workforce needs of the practice of replacing 
permanent employees, apprentices and trainees with labour hire workers.

On 10 September 2015, the Minister for Industrial Relations, the Hon. Natalie Hutchins MP, 
announced the establishment of an independent Inquiry into the Labour Hire Industry and 
Insecure Work (the Inquiry). 

On 13 October 2015 the Inquiry was established by instrument (the Establishing Instrument), 
and I was appointed to chair the Inquiry. Minor amendments were subsequently made to the 
Establishing Instrument on 9 March 2016 and 11 July 2016. 

The Inquiry constitutes a Formal Review under Part 4 of the Inquiries Act 2014 (Vic)  
(Inquiries Act). 

The Establishing Instrument requires me to provide a final report to the Premier and the 
Minister for Industrial Relations by 31 August 2016, following the granting of my request  
for a one-month extension to the original time-frame of 31 July 2016. 
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(b)  The extent, nature and consequence of other forms of insecure work in Victoria, 
including but not limited to:

 i.  the use of working visas, particularly in insecure, low paid, unskilled  
or semi-skilled jobs and trades;

 ii.  exploitation of working visa holders and other vulnerable classes of workers 
including female workers; 

 iii. sham contracting and the use of ‘phoenix’ corporate structures; 

 iv.  the impact of insecure work on workers, their families and relationships,  
and on the local community, including financial and housing stress;

 v. the social and economic impacts for Victoria; and 

 vi.  the ways in which unscrupulous employment practices create an uneven  
playing field for competing businesses. 

(c) In making recommendations, the Inquiry should have regard to matters including:

 i.  the limitations of Victoria’s legislative powers over industrial relations and  
related matters and the capacity to regulate these matters;

 ii. the powers of the Commonwealth as they extend to work visas;

 iii.  regulation in other Australian jurisdictions and in other countries, including  
how other jurisdictions regulate labour hire;

 iv.  the impact, benefits, or possible drawbacks of any regulatory regime applying  
to labour hire businesses, on Victorian business; 

 v.  the ability of any Victorian regulatory arrangements to operate in the absence  
of a national approach;

 vi.  regulatory mechanisms to meet the objectives of protecting the rights  
of vulnerable workers; and

 vii.  Australia’s obligations under international law, including International 
Labour Organisation Conventions.
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1.2 Conduct and procedures of the Inquiry 
Section 99 of the Inquiries Act provides that a Formal Review may conduct its inquiry in  
any manner it considers appropriate, subject to the requirements of procedural fairness,  
the Establishing Instrument and the requirements of the Inquiries Act, regulations and any  
other Act. 

The Establishing Instrument for the Inquiry provides that this process will include,  
but is not limited to: 

a)  obtaining written submissions from interested persons and organisations. For the 
avoidance of doubt, this includes publication of submissions, other than a submission 
(or part of a submission) that the author has asked be kept confidential, or a submission 
that the Chair has determined should remain confidential, to the public at large;

b) conducting consultations and interviews with interested persons and organisations;

c)  conducting public meetings in regions particularly affected by matters raised in the 
Terms of Reference; 

d)  conducting a literature review for the purpose of publishing a Background Paper for 
consultation and/or other reference material to assist persons making submissions  
to the inquiry, and to support preparation of the inquiry reports;

e) conducting a review of available statistical data; and

f)  conducting research into the activities of other jurisdictions regarding matters 
relevant to the inquiry.

a) relevant regulatory agencies; 

b) peak bodies for employment services; 

c) labour hire companies; 

d) significant users of labour hire or supply chains in Victoria;

e) workers of labour hire companies; 

f) workers in insecure work; 

g) workers working pursuant to working visas;

h) trade unions and the ACTU;

i) employer or industry organisations; 

j) representatives of vulnerable and migrant workers;

k) regional councils, employer or employee groups; 

l) migration agents; and 

m) academics.

The Establishing Instrument further provides that interested persons or organisations  
may include, but are not limited to: 
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1.3 Engagement with the Victorian community 
From its inception the Inquiry actively engaged with the Victorian community to generate 
interest and participation. Key mechanisms for engagement included the following. 

1.3.1 Inquiry website 
The Inquiry website: www.economicdevelopment.vic.gov.au/labourhireinquiry was a key 
communication interface with the Victorian community. It included Inquiry publications such 
as fact sheets, a short video message from the Chair, published submissions, and information 
about hearings. 

The website also contained information about the Inquiry in Arabic, Chinese, Hindi, Korean, 
Persian and Vietnamese. These languages were chosen following consultation to reflect key 
languages for Victorian workers from migrant backgrounds. 

1.3.2 Background paper 
On 16 October 2015, the Inquiry, with the assistance of the Secretariat provided by Industrial 
Relations Victoria (IRV), published a Background Paper1 calling for written submissions from 
interested participants. Whilst not intended to exhaustively cover all matters relevant to the 
Terms of Reference, the Background Paper provided an overview of material relevant to the 
Inquiry’s Terms of Reference, and proposed a range of questions for participants to address in 
their submissions. Interested individuals and organisations were also encouraged to address 
any additional matters considered relevant. 

1.3.3 Direct stakeholder contact
The Inquiry established a stakeholder contact database of over 200 interested persons and 
organisations including unions, employer groups, ethnic community councils and migrant 
organisations, labour hire agencies, backpackers, media contacts, community organisations 
and academics. The database was updated as the Inquiry progressed. The database was  
used to communicate directly with stakeholders by both email and letter, including to: 

•	 notify them of the release of the Background Paper and provide a copy;

•	 invite submissions to the Inquiry; and

•	  invite participation in a public hearing. 

In addition, in the course of preparation for each regional hearing, the Inquiry Secretariat 
gathered information on local organisations with a potential interest in the subject matter of the 
Inquiry, and contacted them directly by telephone or email to invite them to attend a hearing 
and/or make a submission. Approximately 60 additional persons and organisations were 
approached in this manner, resulting in significant local representation at Inquiry hearings. 

Finally, the Inquiry email address: labourhire.inquiry@ecodev.vic.gov.au facilitated direct email 
contact from a large number of additional organisations and individuals. 

1.3.4 Advertising and media 
The Inquiry took a proactive approach to raising awareness through media coverage,  
including both paid advertising and media reporting, in order to maximise participation  
in and engagement with the Inquiry by the Victorian community. 

1.  Victorian Inquiry into the Labour Hire Industry and Insecure Work, Background Paper, (October 2015).
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Advertisements calling for submissions were placed in the Herald Sun, Weekly Times,  
major regional newspapers and major ethnic community newspapers. Targeted social media 
advertising was also used. Prior to Inquiry public hearings, paid advertisements were placed in 
relevant metropolitan, regional or local papers. Key journalists in relevant metropolitan, regional 
and local newspapers, television and radio stations were advised of the hearings. I conducted 
targeted interviews with television, radio and print outlets prior to the commencement, and  
(in some instances) at the conclusion, of the public hearings. 

There were over 90 media news stories, telecasts and broadcasts regarding the Inquiry 
between September 2015 and July 2016. These are listed in ATTACHMENT A.

1.4 Submissions 
The Inquiry achieved a very high level of engagement and participation through receipt  
of written submissions from interested persons and organisations. 

The Inquiry received 695 primary submissions, comprising 91 from organisations and 604  
from individuals.2

The Victorian Trades Hall Council (VTHC) and the National Union of Workers (NUW) engaged 
closely with the Inquiry soon after its establishment, to propose a mechanism for collecting 
submissions on behalf of individual workers through an online portal. The Inquiry worked with 
those organisations in finalising the form of the portal, and the mechanism for receiving these 
submissions. This innovative approach proved highly successful, resulting in 583 submissions 
from individual workers, who otherwise would have been difficult for the Inquiry to reach.  
These submissions are referred to throughout the Report. In addition, a table summarising  
key features of the workers’ submissions is contained in SCHEDULE 1 of the Report.

The Inquiry also invited participants to make supplementary submissions, confined in scope 
to specifically addressing matters raised in primary submissions or public forums. The Inquiry 
received nine supplementary submissions. 

A list of persons and organisations that made submissions is contained in ATTACHMENT B. 

2.  The Inquiry has referred throughout this Report to a selection of submissions relevant to the 
particular issues being considered. Notwithstanding that not all submissions are referred to,  
each submission received by the Inquiry has been read and considered.
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Table 1.1 provides a further breakdown of the nature of persons and organisations from which 
primary submissions were received: 

Table 1.1: Breakdown of submissions received 

Number Category 
29 Unions
16 Employer bodies or industry bodies 
10 Labour hire agencies 
21 Individuals 
12 Community organisations 
21 Academics, law firms and public policy organisations
3  Government agencies and members of Parliament, including internationally
121 Individuals via the Victoria Trades Hall Council submission portal 
28  Individuals via the Construction, Forestry, Mining and Energy Union submission 

portal
110 Individuals via the Australian Education Union submission portal
34 Individuals via the Australian Manufacturing Workers’ Union submission portal
137 Individuals via the National Union of Workers submission portal
98 Individuals via the National Tertiary Education Union submission portal
55 Individuals via the Australian Nursing and Midwifery Federation submission portal

1.5 Hearings
The Inquiry also attracted a high level of attendance by interested participants at its public 
hearings. 

The procedures of the Inquiry’s public hearings are reflected in Practice Direction No 1 – 
Conduct of Hearings of the Inquiry, issued on 20 November 2015. A copy of Practice Direction 
No 1 is contained in ATTACHMENT C.

The Inquiry conducted 17 days of public hearings across Victoria, commencing in Mildura on 
23 November 2015 and concluding in Morwell on 1 March 2016. Hearings were also held in 
Dandenong, Geelong, Melbourne CBD, Shepparton, Melton and Ballarat. The Inquiry heard 
from a total of 221 individual witnesses during 113 hearing sessions. Eighty-three hearing 
sessions were public and 53 witnesses provided information in 30 closed hearing sessions. 

Table 1.2 provides a breakdown of the nature of persons and organisations from which 
information was received at hearings: 

Table 1.2: Breakdown of hearing participants 

Number Category 
25 Unions and union peak bodies
20 Industry bodies, businesses and users of labour hire
19 Labour hire agencies
60 Individual workers 
21 Community organisations, community members and government representatives
1 Accommodation providers
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A list of organisations which provided information at a hearing is contained in ATTACHMENT D. 

On 25 May 2016, the Inquiry conducted a forum involving academic contributors and policy-
based organisations, to examine a range of academic and policy material brought to the 
Inquiry’s attention through submissions. This was an invaluable opportunity for the Inquiry to 
hear a range of experts discuss their work in areas relevant to the Inquiry. A list of academic 
forum attendees is contained in ATTACHMENT E.

The Inquiry’s close engagement with the peak body for on-hire agencies in Australia, the 
Recruitment and Consulting Services Association (RCSA), proved invaluable in facilitating 
the appearance of several diverse labour hire agencies at Inquiry hearings. The evidence of 
these labour hire agencies from hearings (along with material received through submissions) 
is referred to throughout the Report. In addition, a table summarising key features of the 
submissions and evidence of labour hire agencies is contained in SCHEDULE 2 of the Report.

1.6 Informal consultations 
In addition to receiving submissions and holding hearings, the Inquiry conducted a series of 
informal private meetings with a range of stakeholders. 

Whilst the Inquiry has not relied upon the information obtained through these meetings in 
making findings, the meetings were nonetheless important for explaining the work of the 
Inquiry to stakeholders, obtaining the frank views of stakeholders and assisting the Inquiry in 
identifying issues to explore through the Inquiry’s more formal processes. 

In addition, I was able to organise a series of consultations, coinciding with a previously-
planned trip to the United Kingdom in March 2016. The UK Gangmasters’ Licensing Authority 
(GLA), which itself made a submission to the Inquiry, facilitated meetings for me with a range of 
government agencies and other organisations involved in addressing issues relating to labour 
hire/agency work, insecure work, migrant workers and measures to address labour market 
exploitation in the UK and the European Union. These meetings were of great assistance in 
understanding the activities of other jurisdictions in addressing matters relevant to the Inquiry.

A list of organisations with which the Inquiry conducted informal consultations is contained in 
ATTACHMENT F. 

1.7 Direct requests for information
In addition to the above, the Inquiry wrote directly to over 100 persons or organisations named 
in submissions and evidence to the Inquiry, in order to draw attention to relevant evidence and 
give them an opportunity to provide information in response, if they wished to. 

As a result of this process, the Inquiry received 17 responses providing information. Where this 
Report includes reference to evidence in respect of which a response has been received, the 
response is also reflected in the Report. 

1.8 Other sources of information relevant to the 
Inquiry
Separate to its work in gathering relevant information from members of the public and 
interested stakeholders, the Inquiry reviewed a large volume of additional material, which 
informed the content of this Report. This included: 

•	 a large volume of Australian and international academic literature regarding matters relevant 
to the Inquiry;
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•	 various statistical data, including from the Australian Bureau of Statistics (ABS); IBISWorld; 
the Victorian Workplace Industrial Relations Survey 2008 (VWIRS); and the Household, 
Income and Labour Dynamics in Australia (HILDA) Survey, conducted by the Melbourne 
Institute at the University of Melbourne; 

•	 material relating to regulatory models in other comparable jurisdictions relevant to issues 
raised by the Terms of Reference; and 

•	 decided cases, legislation and various sources of commentary regarding the applicable legal 
framework in Victoria, around Australia and in comparable jurisdictions.

Issues relevant to the Inquiry were the subject of considerable public attention during 
the course of the Inquiry and were the subject of concurrent examination, reporting and 
legislative proposals in a number of other jurisdictions. This material has informed the Inquiry’s 
consideration of relevant issues throughout this Report. Activity of this nature included: 

•	 A Queensland Government parliamentary inquiry into labour hire, which reported in June 
2016 (Queensland Inquiry Report).3 

•	 A Senate inquiry into the temporary work visa regime, whose report, A National Disgrace:  
The Exploitation of Temporary Work Visa Holders, was released in March 2016  
(Senate Work Visa Report).4

•	  A Commonwealth Parliament Joint Standing Committee inquiry into the seasonal worker 
programme, which reported in May 2016 (Seasonal Worker Program Report).5

•	  A Commonwealth Ministerial Working Group, established in October 2015, to consider 
policy options to protect vulnerable foreign workers in Australia. The Ministerial Working 
Group reportedly considered a range of options including a labour hire licensing scheme.6 
This followed on from the establishment in July 2015 of Taskforce Cadena, a joint operation 
between the Commonwealth Department of Immigration and Border Protection, Australian 
Customs and Border Protection Services and the Fair Work Ombudsman (FWO), to 
conduct operations targeting visa fraud, illegal work and the exploitation of foreign workers 
particularly in the labour hire industry.7 Separately, FWO was also reportedly inquiring into the 
terms and conditions of working holiday visa holders and whether they are being exploited 
by employers.8

•	  A South Australian Government parliamentary inquiry,9 established on 11 June 2015. 
Submissions to the South Australian inquiry closed on 27 July 2015. The Committee heard 
evidence between November 2015 and 17 March 2016. As at 17 August 2016, it had not 
released a report. 

3.  Parliament of Queensland, Finance and Administration Committee, Inquiry into the practices of the 
labour hire industry in Queensland, Report no. 25, 55th Parliament (June 2016).

4.  Senate Education and Employment References Committee, A National Disgrace: The Exploitation  
of Temporary Work Visa Holders (17 March 2016).

5.  Parliament of Australia, Joint Standing Committee on Migration, Seasonal Change - Inquiry into  
the Seasonal Worker Program (May 2016).

6.  Senator The Hon Michaelia Cash, Ministerial Working Group to help Protect Vulnerable Foreign 
Workers, Media Release (15 October 2015). 

7.  House of Representatives, Questions in Writing, Foreign Workers (Question No. 1556),  
23 November 2015. 

8.  FWO, Fair Work Ombudsman to review entitlements of overseas visa-holders on working holidays, 
Media Release (4 August 2014), at: https://www.fairwork.gov.au/about-us/news-and-media-
releases/2014-media-releases/august-2014/20140804-working-holiday-entitlements-review.

9.  The Parliament of South Australia, Economic and Finance Committee, Inquiry into the Labour  
Hire Industry.
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In addition, both major political parties went to the federal election in July 2016 with policies 
to address concerns about labour market exploitation, particularly in respect of vulnerable 
migrant workers. These policies are examined at 5.4.2. Further, in 2015 the Australian Greens 
introduced a bill to enable employees of a franchisee to recover any unpaid wages or other 
entitlements from the franchisor or its head office entity.10 This is also examined further at  
5.4.2 and 8.3.2.

The Inquiry has also had regard to past inquiries and consultations into matters which touch 
upon the Terms of Reference, where relevant. These past inquiries and reviews include: 

•	 The Australian Government, Productivity Commission, Inquiry into the Workplace Relations 
Framework (PC Workplace Relations Framework Report), including an examination 
of alternative forms of work, sham contracting, subcontracting, labour hire, and migrant 
workers. The PC Workplace Relations Framework Report was released on 21 December 
2015.11

•	 Australian Government, Fair Work Ombudsman, A report on the Fair Work Ombudsman’s 
Inquiry into the labour procurement arrangements of the Baiada Group in New South Wales, 
June 2015 (Baiada Inquiry Report).

•	 Australian Government, Fair Work Ombudsman, Inquiry into the Victorian Department of 
State Development and Business Innovation – labour hire and independent contractor 
arrangements, Inquiry Findings, February 2015.

•	 John Azarias, Jenny Lambert, Peter McDonald and Katie Malyon, Robust New Foundations, 
Independent review into Integrity in the Subclass 457 Programme, September 2014  
(Azarias Report). 

•	 Andrew Stewart and Rosemary Owens, Adelaide Law School, Experience or Exploitation?, 
Report for the Fair Work Ombudsman, January 2013.

•	 Pricewaterhouse Coopers, Report for the Australian Government, Fair Work Ombudsman, 
Phoenix Activity – Sizing the problem and matching solutions, June 2012. 

•	 Fair Work Building and Construction, Report prepared by TNS Consultants, Working 
arrangements in the building and construction industry: further research resulting from the 
2011 Sham Contracting Inquiry, December 2012.

•	 Australian Government, Office of the Australian Building and Construction Commissioner, 
Sham Contracting Inquiry Report, 2011 (Sham Contracting Inquiry). 

•	 Australian Council of Trade Unions, Report of the Independent Inquiry into Insecure Work in 
Australia, Lives on Hold – Unlocking the potential of Australia’s Workforce, 2012 (2012 Howe 
Inquiry). 

•	 Parliament of Victoria, Economic Development Committee, Inquiry into Labour Hire 
Employment in Victoria, Interim Report, December 2004 and Final Report, June 2005  
(2005 Victorian Inquiry Report). 

•	 Parliament of Australia, House of Representatives Standing Committee on Employment, 
Workplace Relations and Workforce Participation Committee, Making it Work: Inquiry  
into independent contracting and labour hire arrangements (Canberra, August 2005)  
(2005 Independent Contracting Report).  

10. Fair Work Amendment (Recovery of Unpaid Amounts for Franchisee Employees) Bill 2015.
11.  Productivity Commission, Workplace Relations Framework: Inquiry Report (Volumes 1 and 2), No. 76 

(30 November 2015).
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2. THE LABOUR HIRE INDUSTRy 

Findings and recommendations
2.1 
The labour hire industry has developed over the last 20 to 30 years to become a significant 
employer of Victorian workers and a major contributor to the Victorian economy. Labour 
hire is present in almost all Victorian industries; Australia-wide data indicates that it is used 
most extensively in administrative and support services, mining and manufacturing.

2.2
There are deficiencies in and inconsistencies between the available data relating to the 
prevalence of labour hire employment arrangements in Victoria and Australia, both in 
respect of the proportion of labour hire workers and the proportion of workplaces which 
use labour hire.

Recommendation 1: 
The Victorian Government should develop or resource targeted data collection to 
investigate the prevalence and nature of labour hire employment within the state. 

2.3
There are various legitimate and sound commercial reasons for Victorian businesses to 
utilise labour hire arrangements. Labour hire enables a flexible approach to the engagement 
of labour which assists businesses to deal with peaks and troughs in demand, without 
some of the constraints associated with engaging ongoing employees.

2.4
There is a wide spectrum of legal compliance within the labour hire industry in Victoria. 
At one end of the spectrum are labour hire agencies and arrangements which are highly 
transparent and compliant with workplace laws, awards and other industrial instruments, 
health and safety legislation and other applicable legal requirements. At the other end 
of the spectrum are ‘invisible’ labour hire agencies and arrangements, operating almost 
entirely outside the existing regulatory framework. These have been described as ‘rogue’ 
labour hire operators, and their activities frequently involve breaches of applicable 
workplace and safety legislation, award obligations and other regulations. The boundaries 
between labour hire agencies at the two ends of the spectrum are not always clear. There  
is a range of agencies and arrangements falling between the two extremes. 
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2.1 What is labour hire? 
2.1.1 Introduction 
Labour hire employment arrangements typically involve a ‘triangular relationship’12 in which 
a labour hire agency supplies the labour of a labour hire worker to a third party (host) in 
exchange for a fee (labour hire employment arrangement).13 In a labour hire employment 
arrangement, there is no direct employment or contractual relationship between the host and 
the labour hire worker. Instead, the worker is engaged by the labour hire agency, either as an 
employee or as an independent contractor. 

Figure 2.1: Typical labour hire arrangement 

 

Source: Adapted from Richard Johnstone, Shae McCrysal, Igor Nossar, Michael Quinlan, Michael Rawling, Joellen Riley,  
Beyond Employment: The legal regulation of work relationships, (The Federation Press, Annandale, 2012), 61 (Figure 3.5).

12.  Richard Johnstone, Shae McCrystal, Igor Nossar, Michael Quinlan, Michael Rawling and Joellen 
Riley, Beyond Employment: The Legal Regulation of Work Relationships (The Federation Press, 
Annandale, 2012), 60.

13.  Throughout this Report, I refer to the three parties to a labour hire employment arrangement as the 
host, labour hire agency and labour hire worker/employee respectively.
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2.5
While there is evidence that some workers are attracted to the flexibility that labour hire 
offers and see it as a path to ongoing employment, many workers accept labour hire 
engagements as the only choice open to them and would prefer permanent positions. 
There is also considerable financial insecurity attached to many labour hire engagements. 
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Stewart et al explain the ‘usual’ labour hire arrangement in more detail, as follows:

… [it] involves the agency entering into an agreement with the worker, and arranging to hire out their 
services to a host, or to a series of hosts. The worker generally performs these services at the host’s 
premises, and may be supervised (if their work requires supervision at all) either by the host’s staff 
or by other workers supplied by the same, or a different, agency. The worker is paid by the agency, 
but aside from any requirement to submit timesheets may have relatively little contact with it. The 
host, on the other hand, pays a fee to the agency which covers the worker’s remuneration and any 
associated on-costs. … In many instances the nature of the arrangement is such that there is no 
obligation on either side to give or accept work. If an assignment is accepted, a contract is formed 
(usually on the agency’s standard terms). But in between assignments, there may be no mutuality  
of obligation and hence no contract.14 

The labour hire model, and some of the legal challenges and uncertainties it creates, were 
outlined in the following terms in a recent Fair Work Commission (FWC) decision:

The business model of labour hire companies is generally that they employ persons (usually on  
a casual basis), and place those persons in the businesses of other companies with which the labour 
hire agency has a contractual relationship (host employers). In some cases the labour hire employees 
will work intermittently or for specific periods of time at the premises of the host employer – for 
example to replace the employee of a host employer temporarily absent from the workplace for  
a specified period, which is ascertained in advance of the placement or which may be extended  
or terminated during the period of the placement if circumstances change. The labour hire employee 
may have been required by the host employer to meet a seasonal or operational fluctuation. In  
other cases, labour hire employees may be required to work at the host employer’s premises for 
lengthy periods; under the supervision and management of the host employer; integrating with  
the employees of the host employer; and for all intents and purposes forming part of the host 
employer’s workforce.

The diversity of such arrangements is considerable, reflecting the need for flexibility in modern 
workplaces. However, these arrangements can be a minefield for all concerned, both in practical 
terms and in terms of rights and obligations arising under legislation, industrial instruments and 
contracts of employment. The actions of a host employer – particularly when its managers and 
supervisors engage in disciplinary action against labour hire employees – can have a direct  
and fundamental impact on the rights and obligations, as between the labour hire agency  
and its employees.15 

2.1.2 Academic studies regarding the growth of labour hire  
in Australia 
Labour hire employment arrangements have been a feature of the Australian labour market 
since the 1950s, in the form of ‘temping’ agencies to fill short term vacancies for hosts.16 
However, from the late 1980s and throughout the 1990s there was dramatic growth in what 
has been referred to as the ‘pure’ labour hire industry, which offers contract labour as a flexible 
alternative to ongoing employees or workforces across a wide range of industries.17 

14.  Andrew Stewart, Anthony Forsyth, Mark Irving, Richard Johnstone and Shae McCrystal,  
Creighton and Stewart’s Labour Law (6th edition, The Federation Press, Annandale, 2016), [10.23] 
(references omitted).

15. Kool v Adecco Industrial Pty Ltd T/A Adecco [2016] FWC 925, [45]-[46].
16.  Richard Hall, Labour Hire in Australia: Motivation, Dynamics and Prospects (Working Paper 76, 

ACIRRT, University of Sydney, April 2002). 
17.  P Laplagne, M Glover and T Fry, The Growth of Labour Hire Employment in Australia (Productivity 

Commission Staff Working Paper, Melbourne, February 2005); see also Hall, Ibid; Steve O’Neill, 
Labour Hire, Issues and Responses, Research Paper No. 9, 2003-4 (Information and Research 
Services, Parliamentary Library, Australian Government).
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This industry has become well established in Australia in the past two decades.18 

Several academic studies have examined the reasons for this growth.19

In 2002, Hall examined the growth of the labour hire industry in Australia over the previous 10 
years.20 He described its development from the 1980s when a number of small specialist firms 
began to offer contract labour as a way for employers to replace or supplement existing staff 
in highly unionised and dispute-prone industries.21 Hall considered the essential quality of the 
labour hire industry to be a split between the contractual and control relationships, whereby 
the worker is under the control of the host organisation but is paid by the labour hire firm.22 He 
contended that the industry grew from a benevolent ‘temp employment agency’ model to one 
that drives down labour costs, seeks to replace the current workforce with a more compliant 
one and sees employers attempting to minimise their responsibilities and liabilities.23

In 2004, Campbell, Watson and Buchanan profiled temporary agency work in Australia.24 They 
described temporary agencies as ranging from the very large to the very small. The authors 
outlined that temporary agency work probably began as a way of organizing office workers 
to meet occasional needs, however had since diversified and spread to numerous other 
occupations. They cited Australian Workplace and Industrial Relations Survey data to suggest 
that over 20% of workplaces with 20 or more employees were using agency workers.25 

In a 2005 paper, Laplagne, Glover and Fry identified a number of demand-side factors which 
led to the growth in labour hire employment between 1990 and 2002, both in terms of the 
number of firms using labour hire and the rate of use.26 They attributed this growth in part to 
changes in the broader industrial relations landscape in the early 1990s including the move 
away from compulsory unionism, the increase in human resource management approaches 
and the spread of workplace bargaining. The authors described these changes as having a 
‘threshold’ effect only, encouraging firms to use labour hire where they had previously not  
done so.27 They considered that competitive pressures which intensified in the early 1990s  
also contributed to the growth of labour hire.28 

A further examination of the evolution of the temporary agency work sector in Australia was 
conducted in 2005 by Burgess and Connell.29 They noted that whilst labour hire employment 

18.  Alen Allday, IBISWorld Industry Report N7212, Temporary Staff Services in Australia (May 2016), 
4. On the growth of the ‘temporary staffing industry’ in the USA in the post-war period, see Nik 
Theodore and Jamie Peck, ‘Selling Flexibility: Temporary Staffing in a Volatile Economy’ in Judy 
Fudge and Kendra Strauss (eds), Temporary Work, Agencies and Unfree Labour: Insecurity in the 
New World of Work (Routledge, New york, 2014), 26. For a broader global survey, see Neil Coe and 
Kevin Ward, ‘The Creation of Distinctive National Temporary Staffing Markets’ in Fudge and Strauss 
(2014) 94.

19.  Labour hire arrangements were also the subject of a number of government inquiries and studies 
in the early 2000s: see New South Wales Labour Hire Task Force, Final Report (Sydney, December 
2001); 2005 Victorian Inquiry Report.

20. Hall (2002). 
21. Ibid, 3.
22. Ibid, 5.
23. Ibid, 16.
24.  Iain Campbell, Ian Watson and John Buchanan, ‘Temporary agency work in Australia (Part I)’ in John 

Burgess and Julia Connell (eds), International Perspectives on Temporary Agency Work (Routledge, 
London, 2004), 129.

25. Ibid, 131.
26. Laplagne et al (2005).
27. Ibid, 17-8.
28. Ibid, 28.
29.  John Burgess and Julia Connell, ‘Temporary Agency Work: Conceptual, Measurement and 

Regulatory Issues’ (2005) 13:2 International Journal of Employment Studies 21.
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arrangements had previously primarily been used to fill temporary absences, the average 
duration of labour hire placements had increased, with a quarter of workers estimated to have 
been on labour hire contracts for more than two years.30 

Coe, Johns and Ward’s 2009 analysis of the Australian temporary staffing market31 illustrated 
that in 2005, the eight largest agencies accounted for only 20% of the market, indicating very 
low barriers to entry into the sector with agencies mainly competing on price.32 Further, the 
authors noted that due to the Australian temporary staffing industry comprising small, locally 
oriented firms targeting blue collar and clerical workers, the industry had become highly 
segmented and fragmented.33 

In 2013, Bonet, Cappelli and Hamori examined the growth and increasing prominence of 
labour market intermediaries in Australia.34 The authors classed labour hire agencies as 
‘administrators’. Administrators directly hire workers, become their legal employer and supply 
those workers to a host organisation. Administrators manage the employees’ wage and other 
costs but also accept the risk of the employment relationship.35 The authors distinguished 
labour hire agencies from two other kinds of labour market intermediaries: information 
providers such as job boards, social media sites, and outplacement agencies;36 and 
‘matchmakers’, which describes the traditional recruitment role.37

The form of labour hire arrangements has also been the subject of some academic studies.

Burgess and Connell referred to the description of types of labour hire arrangements by the 
2001 NSW Taskforce on Labour Hire,38 including:

•	 supplementary labour – short term hires, usually on an hourly basis;
•	 managed services – the provision of outsourced services on a project basis;
•	 direct contract arrangements – placement of individuals into contract arrangements; and
•	 recruitment services.39 

In a 2005 paper, Underhill40 similarly described how labour hire arrangements had evolved  
to take many forms, including:

•	 the supply of short term placements;
•	 outsourcing of specific functions such as maintenance;
•	 providing a substantial proportion of an organisation’s workforce for an extended period  

of time, including in call centres and retail organisations; and
•	 providing the entire workforce for a host.41

30. Ibid, 30.
31.  Neil Coe, Jennifer Johns and Kevin Ward, ‘Agents of casualization? The temporary staffing industry 

and labour market restructuring in Australia’ (2009) 9 Journal of Economic Geography 55.
32. Ibid, 65.
33. Ibid, 77-9.
34.  Rocio Bonet, Peter Cappelli and Monika Hamori, ‘Labour Market Intermediaries and the New 

Paradigm for Human Resources’ (2013) 7:1 The Academy of Management Annals 341. 
35. Ibid, 361.
36. Ibid, 351.
37. Ibid, 360.
38. Burgess and Connell (2005), 23, referring to New South Wales Labour Hire Task Force (2001). 
39. Ibid.
40.  Elsa Underhill, ‘The importance of having a say: Labour hire employees’ workplace voice’, Reworking 

work: Proceedings of the 19th conference of the Association of Industrial Relations Academics of 
Australia and New Zealand (Sydney, February 9-11, 2005), 528.

41. Ibid.
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Stewart et al note the following in relation to the growth of the Australian labour hire sector:

In days gone by, labour hire agencies were primarily used to meet short-term labour needs – for 
example, by supplying ‘temps’ who could fill in until permanent staff returned from leave or a 
vacancy could be filled. Increasingly, however, many workers supplied by agencies can find 
themselves working for a particular host on an ongoing basis. … During the 1990s in particular, 
the number of labour hire workers grew by over 15% a year, to the point where at least 2% of all 
employees are now engaged on this basis.42

2.1.3 Inquiry evidence 
The Inquiry received extensive information, in submissions and evidence given at hearings, 
about the nature of labour hire arrangements in Victoria. 

Key sources of this information from industry were: the RCSA, as the key industry 
representative for on-hire agencies in Victoria; other industry bodies such as the Australian 
Industry Group (Ai Group) and the Victorian Chamber of Commerce and Industry (VCCI)  
(with memberships consisting of both labour hire agencies and host businesses that use labour 
hire); representatives of labour hire businesses in particular industries, such as the Information 
Technology, Contract and Recruitment Association Ltd (ITCRA) and the Teacher Agency 
Network Victoria (TANVIC); the International Confederation of Private Employment Agencies 
(CIETT), the global representative of labour hire agencies; and several labour hire agencies. 

Key sources of information from workers included: the Australian Council of Trade Unions 
(ACTU); the VTHC; several unions representing workers engaged by labour hire companies; 
workers engaged by host companies which use labour hire; several individual labour hire 
workers; and a number of community organisations whose constituents have experience  
of labour hire. 

Labour hire encompasses a diverse range of activities
The types of labour hire agencies which the Inquiry heard about, and from, varied widely.  
They included:

•	 large, multinational corporations with thousands of staff; 
•	 mid-tier labour hire providers;
•	 small, regionally-based, industry-based or occupationally-based companies where the 

agency owners know each of their workers personally; 
•	 not for profit groups utilising labour hire as a means to improve employment opportunities  

in communities; 
•	 accommodation proprietors who procure work for backpackers; and 
•	 operators consisting of an individual (or a few individuals) with a van and mobile phone, 

known only by their first name(s). 

The types of labour hire arrangements the Inquiry heard about were equally diverse,  
and included:

•	 labour hire workers filling short term vacancies for a host; 
•	 labour hire workers performing seasonal work for a host on a short-term basis; 
•	 labour hire workers performing long term work for a host, alongside permanent direct 

employees of the host; 
•	 staffing of a host’s entire business, or a specific business unit, with labour hire workers; and 
•	 contracting out a host’s particular business function to a labour hire agency. 

42.  Stewart et al (2016), [10.22]; see further 2.2 on data relating to the extent of labour hire in Victoria.
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A number of stakeholders raised issues with the lack of precision of the descriptor ‘labour hire’ 
in referring to this broad range of business structures and staffing models. 

RCSA indicated its opposition to the use of the term ‘labour hire’ as it is ‘imprecise and non-
descriptive’, more suited to blue-collar occupations, does not account for the method of 
engagement of the worker, and has grown in use to extend to outsourcing arrangements which 
go beyond on-hire of workers. RCSA also proposed more specific terminology to describe the 
particular nature of the worker’s engagement. It preferred the term ‘on-hire’ to ‘labour hire’. 
However this term appears to be essentially interchangeable with ‘labour hire’, without what 
RCSA considered to be blue-collar connotations.43 

Ai Group submitted that defining the labour hire industry with precision is difficult, referring to 
a failure to recognise the different categories and types of work and models of labour supply. 
It drew a distinction between ‘short term’ labour hire or ‘temps’, ‘ongoing’ labour hire to 
supplement a permanent workforce, ‘outsourced workforce solutions’ such as the contracting 
out of a function like mechanical maintenance, and ‘project based workforce solutions’ 
involving a performance-based outcome. The former two models involve supervision of 
workers by the host agency, whereas the latter two involve supervision by the labour hire firm.44 

The ACTU noted a distinction between ‘outsourcing’, which it said is defended by business 
‘referring to the external service offerings and industry expertise that outsourcing is claimed to 
provide’; and ‘provision by a third party of labour only’ without any particular kind of expertise 
beyond that already held by employees of the host organisation.45 

RCSA also drew a distinction between what it referred to as ‘on-hire employee services’  
and ‘contracting services’, relating to whether payment is made based on an hourly fee,  
or for a defined scope of work.46 

The ACTU and some unions, such as United Voice (UV), the Media, Entertainment and Arts 
Alliance (MEAA) and the Australian Services Union Private Sector Victorian Branch (ASU 
Private Sector), also described a further dimension of labour hire, whereby a primary labour 
hire operator contracts further with labour hire subcontractors and other smaller players for  
the provision of labour.47 

The Terms of Reference for the Inquiry are broad, and permit an examination of each of the 
various models of labour hire referred to above.48 I have had regard to the width and diversity 
of business models broadly encompassed within the Victorian labour hire industry in framing 
regulatory responses to issues examined by the Inquiry. 

‘Reputable’ and ‘rogue’ labour hire operators
RCSA and a number of labour hire agencies sought to draw a distinction between the activities 
of ‘reputable’ labour hire businesses on the one hand, which are highly compliant with their 
legal obligations and perform an important function in the labour market for both business and 
workers, and ‘labour contractors’ or ‘rogue operators’ on the other.49

Features of a ‘labour contractor’ were described to the Inquiry by a range of stakeholders.  
For example, MADEC, a community based not-for-profit labour hire agency, described 

43. RCSA, Submission no 110, 4.
44. Ai Group, Submission no 53, 7-8.
45. ACTU, Submission no 76, 24.
46. RCSA, Submission no 110, 5. 
47.  ACTU, Submission no 76, 25; UV, Submission no 98, 7-13; MEAA, Melbourne Hearing, 8 February 

2016; ASU Private Sector, Submission no 47, 11-13.
48. Terms of Reference, (a).
49. RCSA, Submission no 110, 19.
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labour contractors as: generally working as an individual or husband and wife; rarely having  
a business name or business premises; operating out of a car; rarely having a business name; 
providing cash-in-hand payments; not providing records; having workers indentured to local 
housing or accommodation providers; and who may source workers (particularly young Asian 
workers) directly from overseas countries. Labour contractors often work on a lump sum fee  
for a host for a particular result, rather than on the basis of an hourly rate.50 

Prestige Staffing Personnel, another labour hire agency, described indicators of labour 
contractors to be a large number of foreign workers working within one place, all being paid by 
one single identity with no real business presence like an office or website, often run out of a 
backpackers hostel or connected to an organisation that engages with refugees.51 Springvale 
Monash Legal Centre suggested that labour contractors utilise advertising on the basis of 
Gumtree or similar social media sites to attract workers.52 

A number of stakeholders identified the absence of barriers to entry to the labour hire industry 
as contributing to the existence of labour contractors. For example, Per Capita submitted 
that all that is required is ‘a shelf agency, a bank account, a workers’ compensation policy 
and internet access’. It submitted that there are no requirements for physical premises, skill, 
experience, systems or finance (unless imposed by a client); and that the business model 
relies on an often small margin between the amount paid by the client and the wages and 
entitlements paid to workers.53 

Evidence and submissions received by the Inquiry indicated that there is certainly a wide 
spectrum of legal compliance within the labour hire industry (broadly defined). At one end of 
the spectrum are labour hire agencies and arrangements which are highly transparent and 
compliant with workplace laws, awards and other industrial instruments, health and safety 
legislation and other applicable legal requirements. At the other end of the spectrum are 
‘invisible’ labour hire agencies and arrangements, operating almost entirely outside the existing 
regulatory framework. However, the boundaries between them are not clear. There is a range 
of agencies and arrangements falling between the two extremes. For example, in Mildura 
the Inquiry heard about an accommodation provider being involved in referring workers to 
underpaid work with a grower.54 Sometimes, the reputable and rogue operators interact. For 
example, in Shepparton the Inquiry heard evidence of a ‘reputable’ operator subcontracting to 
an unscrupulous labour contractor.55

Some industry representatives and participants argued against the Inquiry recommending extra 
and burdensome regulation which would apply to the reputable labour hire industry, in order 
to address problems with the rogue elements of the labour hire sector.56 However, concerns 
raised with the Inquiry about the labour hire industry were by no means confined to the rogue 
operators. The Inquiry received a large volume of submissions and evidence from unions, 
workers and community organisations relating to some practices of reputable labour hire 
operators. While these practices were not alleged to be lawful, it was submitted that they had 
undesirable social, economic and health consequences for workers.57 

50. MADEC, Submission no 9, 3.
51. Prestige Staffing Personnel, Submission no 60, 2-3.
52. Springvale Monash Legal Service, Submission no 101, 1.
53. Per Capita, Submission no 89, 2.
54. John George, Mildura Hearing, 23 November 2015.
55. Labour hire agency, Closed Hearing 22, Shepparton, 15 February 2016.
56. See e.g. RCSA, Submission no 110, 20; VCCI, Submission no 25, 5; see also 5.5.1 below. 
57. See chapter 3 below.
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2.2 Extent of labour hire in Victoria 
2.2.1 Data 
There is a range of sources of data on the extent of labour hire in Victoria which, taken 
together, form a reasonably clear although not definitive picture of the sector. 

IBISWorld Report on the temporary staff services industry in Australia
In May 2016, IBISWorld published its latest industry report on Temporary Staff Services in 
Australia (Temporary Staff Services Report).58 It describes the industry as follows: 

Operators in the industry provide temporary staffing solutions for client companies on a fee or 
contract basis. Temporary staff services companies provide their own staff to client businesses to 
carry out temporary assignments. These temporary staff members work under the control of the 
client at the client’s work site for operational purposes, but remain legally employed by (and are paid 
by) the temporary staff provider.59

The main activities of the industry are described as: contract labour services; labour on-hiring 
services; labour staffing services; labour supply services; and temporary labour hire services. 
The industry is distinguished from employment placement and recruitment services, which 
are businesses that provide employment placement services or recruit staff for permanent 
positions for client companies.60 

The Temporary Staff Services Report notes that the growth in temporary staffing industries 
over the past two decades has been fuelled by a general trend towards outsourcing of non-
core activities. Whilst growth in the past five years has slowed, it remains moderate due to 
comparatively low unemployment, increasing client demand for a flexible workforce and labour 
market confidence amongst employees switching jobs.61 

Features which affect demand for temporary staff services include: 

•	 The national unemployment rate: increased demand for temporary staffing services 
corresponds with a decline in the unemployment rate (which was projected for 2015/16).

•	 Demand from business process outsourcing in Australia: an increase in business outsourcing 
means more companies require staff from the industry, and more independent contractors 
are available to work for client companies. Business outsourcing in the private sector was 
projected to increase for 2015/16.

•	 Demand from information media and telecommunications, construction, mining and health 
care and social assistance: these industries are major users of temporary staff services. 
Demand in each industry, except construction, was projected to increase in 2015/16. 

A significant feature of the industry is that market share concentration is low. The top four62 
operators account for less than 22% of the total industry market share, and the industry 
includes a large number of small firms. Given this, internal industry competition is high, as the 
large number of small operators each compete for clients and workers, entry barriers are low 
(as it is relatively inexpensive to establish a company in the industry) and net profit margins are 
typically small.63 This intensified competition has put pressure on pricing levels and contributed 
to a decline in profit margins over this period, despite growing revenue.64 

58. Allday (2016).
59. Ibid, 2.
60. Ibid.
61. Ibid, 6. 
62. Ibid, 4-5.
63. Ibid, 18-20
64. Ibid, 6.
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The low barriers to entry into the industry have also contributed to strong growth in the number 
of enterprises within the industry over the past five years.65 This growth has included increased 
operations in regional areas.66

For the 2014/5 year, it is estimated that there were 6,332 businesses within the temporary 
staff services industry across Australia. Table 2.1 demonstrates the growth in numbers of 
enterprises, and employees, between 2006/7 and 2014/5, across Australia. Significantly, the 
number of enterprises grew by approximately 12% between 2012/3 and 2014/5, although the 
number of employees engaged in the industry grew by only 3.2%.67

Table 2.1: Key statistics - temporary staff services industry in Australia, 2006/7 to 
2014/5

Year Revenue ($m) Enterprises (Units) Employment (Units) Wages ($m)
2006-07 16,703.6 4,416 275,300 10,463.3
2007-08 17,100.6 4,744 287,800 10,997.0
2008-09 16,519.9 4,816 303,800 11,640.2
2009-10 16,606.7 5,129 293,700 11,181.6
2010-11 16,872.1 5,350 302,100 11,476.0
2011-12 17,565.1 5,690 305,300 11,995.2
2012-13 18,379.1 5,582 314,500 12,602.3
2013-14 18,468.9 5,876 319,700 12,879.8
2014/15 18,993.6 6,332 324,900 13,133.6

Source: Alen Allday, IBISWorld Industry Report N7212, Temporary Staff Services in Australia, May 2016

Further, in 2015/16, around a quarter of establishments in the industry were located in 
Victoria.68

The Temporary Staff Services Report predicts that: 

[t]he importation of foreign labour will continue to be a contentious issue for the industry and 
employers over the next five years. Expected increases in migrant labour may benefit the industry as 
client companies look to use workers for short periods of time to increase their operational flexibility 
and minimise permanent placements.69 

It notes that tightening of regulations regarding the use of 457 visa holders, following 
allegations of underpayments from some workers, has increased the level of regulation  
of the industry.70 

65. Ibid, 7.
66. Ibid, 4.
67. Ibid, 29.
68. Ibid, 16.
69. Ibid, 8.
70. Ibid, 28. 
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WorkSafe Victoria data 
In Victoria, data provided by WorkSafe Victoria (WorkSafe)71 indicates that the number of 
labour hire businesses72 registered for WorkCover premium services has remained stable over 
the last four years, as follows:

•	 2011/12: 968;
•	 2012/13: 947;
•	 2013/14: 916; and
•	 2014/15: 933.

In 2014/15, of the 933 labour hire businesses registered with WorkSafe, 531 employed 100 or 
less labour hire employees; 136 employed 500 or less labour hire employees; and 52 employed 
more than 500 labour hire employees. Total remuneration spend on Victorian labour hire in 
2014/15 was highest in the administrative and support services sector, professional, scientific 
and technical services sector, manufacturing sector and financial insurance services sector. 
However, this may partly reflect higher salaries rather than higher numbers of labour hire 
employees in these sectors.73 

The 2005 Victorian Inquiry Report, based on evidence from the Victorian WorkCover Authority, 
found that there were around 1200 labour hire agencies in Victoria, many of which were small 
businesses.74 The number of labour hire businesses registered with WorkSafe in 2014/15 is 
significantly less than this estimate. 

Australian Bureau of Statistics, Characteristics of Employment, August 2014
Data released by the ABS about the characteristics of employment in Australia provides an 
indication of the number of people, in particular industries and occupations, who found their 
job through and were paid by a labour hire firm or employment agency.75 If a person has found 
their job through such firms/agencies and then continues to be paid by them, this category 
of worker can reasonably be construed as a ‘labour hire employee’, in that the hiring agency 
becomes the employer (albeit that the work being paid for is undertaken for another business/
organisation).76 

Table 2.2 details the composition of the Australian workforce sourced and paid/not paid by  
a labour hire firm/employment agency by industry, occupation and all employees. 

This data indicates that approximately 1.1% of all employed persons across Australia are 
labour hire employees.77 

71. Data provided by WorkSafe, derived from internal premium systems.
72.  The WorkSafe data excludes businesses predominantly engaged in listing employment vacancies 

and referring or placing applicants for permanent employment (employment placement agencies).
73. Data provided by WorkSafe, derived from internal premium systems.
74. 2005 Victorian Inquiry Report, xxii.
75.  ABS, Characteristics of Employment, Australia (Cat. No. 6333.0, August 2014, released 27 October 

2015, First Issue). 
76.  ABS, Australian Labour Market Statistics, Jan 2010: Labour Hire Workers (Cat. No. 6105.0, January 

2010), derived from the 2008 Forms of Employment survey, 2.
77. ABS, 6333.0 (2015). 

1796

1796



58 Victorian Inquiry into the Labour Hire Industry and Insecure Work

Table 2.2: Australian workforce sourced and paid/not paid by labour hire firm/ 
employment agency by industry and occupation and all employees – 2014

Industry of main job
Paid by 
agency 
000’s

Was not 
paid by 
agency 
000’s

Total 
agency 
employees

Total  
employee 
popn.

Percentage 
paid by/
found job 
by agency

Percentage 
paid by 
agency/ all 
employees

Agriculture, forestry 
and fishing

0.9 3.5 4 296.9 22.5 0.3

Mining 6.6 17.4 24 233.0 27.5 2.8
Manufacturing 23.5 74.9 98.5 914.4 23.9 2.6
Electricity, gas, water 
and waste services

2.5 6.8 9 136.5 27.8 1.8

Construction 10.5 28.6 42 1,037.3 25.0 1.0
Wholesale trade 3.7 26.9 31.6 406.4 11.7 0.9
Retail trade 5.5 29.3 33.8 1,250.4 16.3 0.4
Accommodation and 
food services

3 18.8 20.9 787.6 14.4 0.4

Transport, postal and 
warehousing

5.9 37.2 43.7 599.5 13.5 1.0

Information 
media and 
telecommunications

3 14.3 18.3 218.6 16.4 1.4

Financial and 
insurance services

3 46.6 51.8 424.0 5.8 0.7

Rental, hiring and 
real estate services

0 12.2 11.8 217.3 0.0 0.0

Professional, 
scientific and 
technical services

3.8 39.5 42.9 938.2 8.9 0.4

Administrative and 
support services

20.5 16.8 38.2 378.7 53.7 5.4

Public administration 
and safety

12.4 27.6 39.1 714.1 31.7 1.7

Education and 
training

2.2 17.1 20.4 940.0 10.8 0.2

Health care and 
social assistance

11.9 44 54.6 1,413.6 21.8 0.8

Arts and recreation 
services

1.4 4.3 7.8 209.6 17.9 0.7

Other services 1.3 9.2 12.2 474.9 10.7 0.3
Total 121.6 475 604.6 11,591 20.1 1.0
Managers 7.2 59.4 66.6 1,537.5 10.8 0.5
Professionals 21.7 101.1 123.3 2,613.5 17.6 0.8
Technicians and 
trades workers

23.3 52.1 75.4 1,706.0 30.9 1.4

Community and 
personal service 
workers

6.7 28.6 35.3 1,154.2 19.0 0.6
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Table 2.2 (continued)

Industry of main job
Paid by 
agency 
000’s

Was not 
paid by 
agency 
000’s

Total 
agency 
employees

Total  
employee 
popn.

Percentage 
paid by/
found job 
by agency

Percentage 
paid by 
agency/ all 
employees

Clerical and 
administrative 
workers

15.6 95.6 114.5 1,619.1 13.6 1.0

Sales workers 1.6 22.9 27.0 1,122.1 5.9 0.1
Machinery operators 
and drivers

21.6 54.6 74.7 753.8 28.9 2.9

Labourers 26.2 56.4 84.9 1,081.8 30.9 2.4
Total 123.9 470.7 601.7 11,588 20.6 1.1

Source: ABS Catalogue No. 6333.0 (Adapted from Table 9 and 42)

Figure 2.2 demonstrates the estimated presence of labour hire employees, as a percentage 
of the Australian workforce, within specified industries. This was notable in the following 
industries:

•	 administrative and support services (5.4%);

•	 mining (2.8%);

•	 manufacturing (2.6%);

•	 electricity, gas and water services (1.8%);

•	 public administration and safety (1.7%); and

•	 information, media and telecommunications (1.4%).
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Figure 2.2: Employees paid by labour hire firm/employment agency by industry – percentage of 
all employees - 2014 
 

Source: ABS Catalogue No. 6333.0

Figure 2.3: Employees paid by labour hire firm/employment agency by occupation – percentage 
of all employees – 2014

 

Source: ABS Catalogue No. 6333.0
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61PART I – LABOUR HIRE 

Figure 2.3 demonstrates the estimated presence of labour hire employees, as a percentage 
of the Australian workforce, within specified occupations. This was notable in the following 
occupations:

•	 machinery operators and drivers (2.9%);

•	 labourers (2.4%);

•	 technicians and trades workers (1.4%); and

•	 clerical and administrative workers (1.0%).

ABS data also indicates what proportion of the persons who source their job from a labour 
hire firm or employment agency are also paid by the labour hire firm or employment agency 
(as distinct from being paid by the firm where they are ultimately placed). This provides an 
indication of the prevalence of labour hire within the general recruitment labour market. 

Table 2.2 demonstrates the proportion of persons who found their job via a labour hire firm 
or employment agency and are paid by that firm or agency, within particular industries. It 
indicates that the prevalence of labour hire employees within the general recruitment labour 
market was most significant in the administrative and support services (53.7%); public 
administration and safety (31.7%); electricity, gas water and waste services (27.8%); mining 
(27.5%) and construction (25%) industry sectors. 

Table 2.2 also demonstrates the proportion of persons who found their job via a labour hire 
firm or employment agency and are paid by that firm or agency, within particular occupations. 
It indicates that the prevalence of labour hire employees within the general recruitment labour 
market was most significant within the following occupations: labourers (30.9%), technicians 
and trade workers (30.9%); and machinery operators and drivers (28.9%).

Australian Bureau of Statistics – November 2008 Forms of Employment – 
labour hire workers 
In its January 2010 release of Australian Labour Market Statistics (6105.0), the ABS also 
released a feature article on labour hire workers across Australia.78 Although somewhat 
dated, the data is useful because it isolates a range of employment characteristics for the 
subcategory of people who found their job through an employment agency and who continued 
to be paid by that agency. Consistent with the approach taken above, the ABS states that this 
group ‘can be considered employees of a labour hire firm, as they were paid by the labour  
hire firm.’79 

The article indicates the following key characteristics in respect of labour hire workers: 

•	 The total number of labour hire workers was 122,200. 

•	 The majority of labour hire workers were male (61%). Over a third of male labour hire workers 
fell within the 15 to 24 year age bracket. In contrast, only 9% of female labour hire workers 
were aged 15 to 24. 

•	 Whilst the distribution of labour hire workers across states and territories was similar to 
the distribution of all employees, Victoria had a relatively high concentration of labour hire 
workers compared to its proportion of all employees.

•	 Labour hire workers were more likely to work full time hours than the general workforce. This 
was particularly true for female labour hire workers. Almost two thirds of female labour hire 
workers worked full time hours compared to only 57% across the workforce generally.80 

78. ABS, 6105.0 (2010). 
79. Ibid, 2.
80. Ibid, 2-4. 

1800

1800



62 Victorian Inquiry into the Labour Hire Industry and Insecure Work

•	 Labour hire employees were significantly more likely to be without paid leave entitlements 
(79%) than the general workforce (23%). Absence of paid leave entitlements is an indicator  
of casual employment.81 

•	 A greater proportion of labour hire workers worked on a fixed term basis (15%) than the 
proportion of all employees (3%).82 

Victorian Workplace Industrial Relations Survey data
The VWIRS  was most recently conducted by Industrial Relations Victoria in 2008.83 The 
2008 data provides an alternative snapshot of the extent of agency employment in Victoria, 
by industry. Participants were asked ‘Do you have any labour hire or agency workers at this 
workplace?’ At 7%, the VWIRS data provides a much higher estimate of the proportion of the 
overall Victorian workforce who are labour hire/agency workers. Table 2.3 indicates that labour 
hire/agency employment was particularly prevalent in the recreation and personal services, 
mining and utilities and hospitality industries. As the VWIRS data is quite dated and produces 
different results to the ABS and HILDA data (see below), it should be regarded with some 
caution.

Table 2.3: Labour hire/agency employment by industry, Victoria, 2008 (percentage)

Industry sector Percentage of labour hire/agency employees
Mining and utilities 14
Manufacturing 3
Construction 9
Transport and wholesale trade 7
Retail trade 3
Hospitality 2
Finance, insurance and business services 13
Health and education 2
Recreation and personal services 15
All workplaces 7

Source: VWIRS (2008)

81. Ibid, 4.
82. Ibid
83.  The data was collected through a 20 minute telephone survey with managers in Victorian 

workplaces. The sample was stratified by workplace size from small (five to 19 employees), medium 
(20 to 99 employees) to large (100-plus employees) and by industry. Workplaces excluded from 
the survey were in the agriculture, forestry, and fishing industry and those in public administration. 
The survey was drawn from Dunn and Bradstreet business listings and weighted using the ABS 
business register counts. The purpose of the survey was to collect data on a range of relevant policy 
issues including: the workforce and workplace profile; methods of setting pay and conditions in 
the workplace; wages and entitlements of the workforce; information on union membership and 
industrial relations within the workplace; workforce additions and reductions; profits, labour costs 
and productivity; policies in place; and attitudes held by managers.
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63PART I – LABOUR HIRE 

The VWIRS data also provides information about the extent to which labour hire/agency 
workers are utilised by Victorian workplaces, set out in Table 2.4. 

Table 2.4: Workplaces by industry utilising labour hire/agency workers, arrangements, 
Victoria, 2008 (percentage)

Industry sector Workplaces using agency workers
Mining and utilities 10
Manufacturing 19
Construction 10
Transport and wholesale Trade 23
Retail trade 2
Hospitality 7
Finance, insurance and business services 8
Health and education 6
Recreation and personal services 4
All workplaces 10

Source: VWIRS 2008

Household, Income and Labour Dynamics in Australia Survey data 
In a 2013 working paper, Buddelmeyer, McVicar and Wooden examined a range of non-
standard employment arrangements and their impact on job satisfaction using data from 
waves one to 10 of the HILDA survey.84 The survey, based primarily on face to face interviews, 
identifies persons employed through a labour hire firm or temporary employment agency.  
The data indicated the following proportions of labour hire workers (Table 2.5):

•	 2.5% of all workers;

•	 2.6% of male workers; and

•	 2.4% of female workers.

Table 2.5: Distribution of HILDA sample by employment type labour hire (in main job) – 
2001 - 2010

Employment type Males 
(No.)

Males  
(%)

Females 
(No.)

Females 
(%)

All  
(No.)

All  
(%)

Labour hire 1,136 2.6 922 2.4 2,058 2.5
Total 43,371 100 39,083 100.0 82,454 100.0

Source: Adapted from Buddelmeyer, McVicar and Wooden (2013), Table 1, p. 28. Note: The figures reported are unweighted person-

wave observations drawn from the first ten waves (2001 to 2010) of the HILDA Survey

84.  Hielke Buddelmeyer, Duncan McVicar and Mark Wooden, Non-Standard “Contingent” Employment 
and Job Satisfaction: A Panel Data Analysis (Melbourne Institute Working Paper Series Working 
Paper No. 29/13, 2013). 
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Productivity Commission – Forms of Work in Australia 
In a 2013 Productivity Commission Working Paper, Shomos, Turner and Will examined a range 
of features of different forms of work in Australia.85 One of these was ‘labour hire workers’, 
which they defined as: 

… workers paid by a labour hire or employment (recruitment) agency while working in another 
business. They are typically employed by the agency as casual employees, but can also be fixed 
term employees or independent contractors.86 

Table 2.6 constitutes the authors’ collation of available data regarding the prevalence of labour 
hire workers from 2001 to 2011.

Table 2.6: Prevalence of labour hire workers, 2001 to 2011 (percentage)a,b 

Survey 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011
FOE 
2001c

1.8 1.2

FOE 
2008d

1.2 1.2

HILDA 3.1 3.1 3.1 3.0 2.7 2.5 2.2 2.6 2.4 2.3

Sources: ABS (Forms of Employment, Cat. no. 6359.0); Authors’ estimates based on unpublished data from ABS (Labour Force and 
Forms of Employment Survey 2008) and the HILDA survey, release 1087 

Shomos et al note that the HILDA and ABS Forms of Employment (FOE) surveys return 
different estimates of the level of labour hire workers: 

In 2010, there were about 260,000 labour hire workers according to the HILDA survey, compared 
with about 140,000 in 2011 using the forms of employment survey. One possible reason for this 
difference is the collection method used in the FOE survey, where responses for all adults in a 
household are from only one person … [possibly] leading to underestimation of labour hire worker 
numbers. On the other hand, it is also possible… that some direct employees of employment 
and labour hire agencies are included in the HILDA measure of labour hire workers (leading to 
overestimation of the measure)… . [T]he conclusion that Laplagne and Glover88 … made was that 
on balance, the HILDA survey allows the most reliable and consistent estimate of the prevalence of 
labour hire employment.89 

85.  Anthony Shomos, Erin Turner and Lou Will, Forms of Work in Australia - Productivity Commission 
Staff Working Paper (Australian Government, Productivity Commission, April 2013).

86. Ibid, 7. 
87.  a Contributing family workers and unpaid workers are excluded from the estimates. The latter  

also exclude employees who answered ‘other’ to a question about their contract of employment.  
b HILDA survey data are based on the response to the question ‘Are you employed through a 
labour-hire firm or temporary employment agency? That is, the agency pays your wage?’ FOE survey 
estimates relate to people who report that they are paid by a labour hire firm or employment agency. 
c Estimates based on the 2001 FOE survey methodology are for employed people aged 15 to 69 
years. The estimate for 2008 has been adjusted for employees reclassified in that year by the ABS as 
independent contractors. For comparability with 2001, estimates are for labour hire employees only 
(that is, they do not include labour hire workers among independent contractors). d Estimates based 
on the 2008 FOE survey methodology are for all employed people. These estimates have not been 
adjusted for employees reclassified in that year, and subsequent years, by the ABS as independent 
contractors. These estimates include labour hire workers within all categories of employment. 

88. Laplagne et al (2005). 
89. Shomos et al (2013), 83. 
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Productivity Commission – Workplace Relations Framework Report 
In its November 2015 Report into Australia’s workplace relations framework, the Productivity 
Commission examined available data regarding labour hire workers. It noted that: 

The FOE and HILDA surveys suggest that independent contractors and business owners can be 
engaged through labour hire arrangements. Productivity Commission estimates based on HILDA 
survey data suggest that around 10 per cent of independent contractors and 7 per cent of business 
owners are engaged using labour hire arrangements.90 

In ascertaining numbers of labour hire employees, the Productivity Commission observed that: 

The estimates of the proportion of employed persons paid through labour hire arrangements are of 
a similar (small) magnitude, but vary slightly between the ABS FOE and HILDA surveys. The ABS 
reports that in 2011, 1.3 per cent of employed persons were paid through a labour hire arrangement 
and the estimate from HILDA for 2013 14 is 2.4 per cent. The latter is broadly in line with a 2002 
HILDA estimate of 2.9 per cent presented in a Productivity Commission staff working paper 
(Laplagne, Glover and Fry 2005).91 

The Productivity Commission only examined the proportion of labour hire workers who were 
subject to the Fair Work Act 2009 (Cth) (Fair Work Act). As the labour hire category in both the 
FOE and HILDA surveys includes employees, independent contractors and business operators 
who are hired by labour hire firms, the Productivity Commission restricted the HILDA estimates 
to this group, finding that around 1.8% of employed persons are employees on labour hire 
arrangements. However, Figure D.6 of its report, reproduced below, reflects all three measures.

Figure 2.4: PC Workplace Relations Framework Report, Prevalence of Fair Work Act labour hire 
employees92 
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2013) and HILDA

90. PC Workplace Relations Framework Report (2015), 1081. 
91. Ibid, 1092.
92. Ibid, 1092.
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2.2.2 Inquiry evidence
A number of industry organisations suggested in submissions that labour hire is not a 
significant form of work arrangement in overall terms.93 For example, the Housing Industry 
Association (HIA) described labour hire as ‘far from a new or emerging type of work’.94 VCCI 
described labour hire as ‘a relatively niche form of employment.’95 

However, the Centre for Employment and Labour Relations Law (CELRL) submitted that 
there is a ‘growing normalisation of agency work arrangements’ which warrants particular 
consideration.96 Several other stakeholders provided the Inquiry with important qualitative 
information regarding labour hire based on direct experience as a particular feature of 
industries, occupations and regions throughout Victoria. 

Submissions and evidence received by the Inquiry suggest that labour hire is a feature across 
most, if not all, Victorian industries. 

The Inquiry heard that labour hire is particularly prevalent in the manufacturing industry. The 
Australian Manufacturing Workers Union (AMWU) estimates that there may be close to 7,000 
manufacturing labour hire workers in Victoria, comprising nearly 20% of all Victorian labour 
hire workers. It submitted that based on its experience, labour hire workers are present in all 
sectors of the manufacturing industry, including metals, engineering, food and printing, and 
in all parts of the state. It submitted that whilst labour hire is more common amongst smaller 
businesses, many large companies also engage a significant number of labour hire workers at 
any given time.97 

UV submitted that traditionally, labour hire in the manufacturing sector was used as a 
supplementary workforce to cover seasonal fluctuations in demand. However in recent times, 
it has been more commonly used as a semi-permanent flexible workforce all year round. 
UV provided the example of Coca Cola at Moorabbin, where there are approximately 58 
permanent workers, and at any given time there are up to 30 labour hire casuals performing the 
same functions as the permanent workers, with the company seeking to increase this number 
through enterprise agreement negotiations.98 

The South East Melbourne Manufacturers Alliance (SEMMA) estimates that between 5% and 
10% of the employees of its members would at any one time be temporary labour staff.99 

The Textile, Clothing and Footwear Union of Australia (TCFUA) submitted that labour hire  
is a common feature of the TCF Industry.100 

The Shop, Distributive and Allied Employees Association (SDA) submitted that labour hire 
employees are used largely throughout warehousing and distribution, with some businesses 
using labour hire to supplement direct employees, and others using more labour hire workers 
than direct employees.101 

93. See e.g. HIA, Submission no 45, 6; VCCI, Submission no 25, 3.
94. HIA, Submission no 45, 6.
95. VCCI, Submission no 25, 3. 
96. CELRL, Submission no 99, 5.
97. AMWU, Submission no 95, 3.
98. UV, Submission no 98, 8.
99. SEMMA, Dandenong Hearing, 30 November 2015.
100. TCFUA, Submission no 92, 3.
101. SDA, Submission no 36, 5, 9.
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UV submitted that labour hire, including extensive subcontracting, is prevalent in the private 
security industry and the contract cleaning industry, and is an increasingly common way of 
engaging hotel room attendants.102 

Master Builders Association of Victoria (Master Builders) submitted that labour hire is regularly 
utilised in the building and construction industry to meet peaks and troughs in demand.103 HIA 
submitted that for many decades, labour hire has been a feature of the construction industry.104 

The Australian Services Union Authorities and Services Division (ASU Authorities and 
Services) detailed its experiences of labour hire in local government, across all Victorian 
Councils, particularly in operational, blue-collar type roles such as parks, gardens and garbage 
collection; and white-collar roles such as administration of local laws, customer service, 
building inspectors, planning and engineering.105 

The Inquiry heard that in both the public and the non-government education sectors, labour 
hire agencies are used most prevalently in the engagement of casual relief teachers (CRTs).106 

The MEAA detailed the significant expansion of the use of labour hire and agency staff in the 
major events industry in Victoria over the past five years.107 

The Inquiry also heard that in some industries, labour hire is present but not prevalent. For 
example, the Victorian Automobile Chamber of Commerce (VACC) submitted that labour hire 
serves important functions within the Victorian automotive industry, but it is not particularly 
prevalent.108 The Australian Mines and Metals Association (AMMA) submitted that whilst a 
number of significant resource activities occur within Victoria, to which labour hire may be 
relevant, the majority of Australia’s largest resource operations are not located in Victoria.109

2.2.3 Conclusions
Taking each of the above data sources together, some general observations can be made 
regarding the extent of labour hire in Victoria and Australia. 

Estimates as to the proportion of workers in Australia and Victoria who are labour hire workers 
vary considerably. Taking into account these various sources of data, presently labour hire 
employees make up between 1%-2.5% of the Australian workforce. However, VWIRS data 
from eight years ago puts the estimate of the proportion of the Victorian workforce much 
higher, at 7%. Similarly, industry data from the Temporary Staff Services Report places 
employment numbers for the industry in 2014/5 at 324,900, which is considerably higher  
than the estimated number of labour hire employees in Table 2.2, sourced from ABS data,  
of between 121,600 and 123,900 employees. 

Whilst this variation in data makes it difficult to precisely establish the proportion of the overall 
workforce who are labour hire employees, it nonetheless has remained over time a significant 
form of employment, and appears to now be an ongoing feature of the Victorian and Australian 
labour market. 

102. UV, Submission no 98, 9. 
103. Master Builders, Submission no 38, 3.
104. HIA, Submission no 45, 6. 
105. ASU Authorities and Services, Submission no 31, 10.
106. AEU, Submission no 103, 1; IEU, Submission no 81, 2.
107. MEAA, Melbourne Hearing, 8 February 2016.
108. VACC, Submission no 51, 3. 
109. AMMA, Submission no 59, 1. 
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ABS and VWIRS data indicate significant variations of labour hire employment across various 
industries. However, labour hire employment nonetheless features across most industry 
sectors and occupations. This is consistent with evidence to the Inquiry which traversed labour 
hire arrangements in a wide variety of industries and occupations. 

Given the above, there is a strong basis for enhanced data collection regarding the prevalence 
of labour hire employment arrangements in Victoria, both in respect of the proportion of labour 
hire workers and the proportion of workplaces which use labour hire. 

2.3 Reasons for the use of labour hire 
2.3.1 Data and academic studies 
ABS (2010) states that ‘the most common reason cited for employees using a labour hire firm 
was the ease of obtaining work’ (71%).110

The ABS November 2008 Forms of Employment (FOE)  survey provides a further breakdown  
of the reasons that employees use a labour hire/employment agency (Table 2.7).111 

Table 2.7: Reasons that employees use a labour hire firm/employment agency, 
November 2008 (percentage)

All reasons for using a labour hire firm/ 
employment agency Persons %

Ease of obtaining work 55.7
Hassle free 15.6
Like short term work 2.8
Unable to find work in their line of business 7.1
Condition of working in job/industry 9.2
Lack of experience prevents finding 
permanent job

2.4

Gain more experience 2.8
Flexibility 7.4
Other 17.8

Source: ABS, 6359.0, Forms of Employment, November 2008, 39 (Table 12)

Several academic studies have examined the motivations of both firms and workers for 
engaging in labour hire arrangements, in Australia and internationally. These demonstrate  
a diverse array of findings regarding the motivations for use of labour hire.

In 2004, Casey and Alach analysed a qualitative study from 2001/2002 of 45 women working 
in temporary employment in New Zealand.112 Their findings were overwhelmingly positive 
about the reasons the women took on temporary work, which included returning to work after 
travel or redundancy and a desire for flexible employment given family commitments or other 
personal interests.113 The authors concluded that the conventional view that temporary work 
involves: ‘subjectification, intractable marginality and exploitation in traditionally powerless and 
gendered ways must be revised.’114 

110. ABS, 6105.0 (2010), 1-2.
111. ABS, 6359.0, Forms of Employment, November 2008, 39 (Table 12).
112.  Catherine Casey and Patricia Alach, ‘Just a temp? Women, temporary employment and lifestyle’ 

(2004) 18:3 Work, Employment and Society 459.
113. Ibid, 468-469.
114. Ibid, 477.
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In a 2009 study, De Jong, De Cuyper, De Witte, Silla and Bernhard-Oettel explored the 
motivations behind acceptance of temporary work assignments by workers in the EU.115 
They found, based on a survey of 645 workers from the manufacturing and retail industries 
in Europe, that over half of the workers had involuntary motivations, meaning that they would 
prefer permanent to temporary employment,116 along with using the job as a stepping stone 
to other work.117 A second group were motivated only by using the job as a stepping stone 
to permanent employment.118 A third cluster comprised ‘non-involuntary’ workers who were 
ambivalent about, rather than positively inclined towards, temporary work.119 This third group 
were described by the authors as a ‘resigned group’ who have become trapped in temporary 
work, despite their relatively high scores on perceived employability.120 

In 2008, De Ruyter, Kirkpatrick, Hoque, Lonsdale and Malan conducted a study into the 
increase in agency work by National Health Service nurses and local authority social workers 
in the United Kingdom.121 The authors identified (from previous research) two possible 
contributing factors: the perceived deteriorating quality of permanent jobs resulting from efforts 
to modernise the public services; and attractiveness of agency work as offering more pay 
and flexibility. Interviews with 43 individuals led the authors to conclude that financial benefits 
of agency work were a motivating factor.122 In addition, they found that for many, increased 
pressure of job targets and budget constraints associated with permanent employment 
overshadowed negatives of agency work such as losing pecuniary benefits, and the sense of 
identity and well-being associated with regular employment.123 

Mitlacher, Waring, Burgess and Connell compared temporary agency work and workers in 
Germany and Singapore in a 2014 paper.124 They observed that in Germany, a coordinated 
market economy, employers appear to be using temporary employment as a way of avoiding 
protective labour law, which is consistent with previous research finding that temporary 
employment agencies flourish in developed labour markets where there may be constraints 
over hiring and firing.125 In contrast, the light labour market regulation in Singapore, coupled 
with a high demand for labour and a contingent labour supply from abroad means there 
has been limited growth in non-standard forms of employment amongst locals. However, 
temporary migrant labour is easily accessible and foreign agency workers typically experience 
poor working conditions and precarious employment arrangements.126 

115.  Jaron de Jong, Nele De Cuyper, Hans De Witte, Inmaculada Silla and Claudia Bernhard-Oettel, 
‘Motives for accepting temporary employment: a typology’ (2009) 30:3 International Journal of 
Manpower 236, 237-238.

116. Ibid, 238.
117. Ibid, 246. 
118. Ibid, 246. 
119. Ibid.
120. Ibid, 247.
121.  Alex de Ruyter, Ian Kirkpatrick, Kim Hoque, Chris Lonsdale and Judi Malan, ‘Agency working and the 

degradation of public service employment: The case of nurses and social workers’ (2008) 19:3 The 
International Journal of Human Resource Management 433.

122. Ibid, 434.
123. Ibid, 442.
124.  Lars Mitlacher, Peter Waring, John Burgess and Julia Connell, ‘Agency Work and Agency Workers 

– Employee Representation in Germany and Singapore’ (2014) 22:2 International Journal of 
Employment Studies 6, 21.

125. Ibid.
126. Ibid, 16-17.
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In respect of Australia, Hall (2002) found that motivations for employers’ use of labour hire 
included: capacity outsourcing to deal with peaks and troughs in demand; cost reduction; 
and contracting out industrial relations problems.127 Burgess and Connell (2005) argued that 
increased global competition and introduction in new technologies had contributed to the 
growth in the Australian temporary agency work sector.128 

In 2003, Brennan, Valos and Hindle undertook a study of on-hire work, funded by the RCSA 
(2003 RMIT Study).129 The study was based upon survey research, a literature review and in-
depth interviews with employees and employment agencies.130 A survey of 150 host employer 
organisations indicated that their motives for use of labour hire employees included: 

•	 additional staffing requirements (46.7%);
•	 to cover absences of own employees (25.3%);
•	 to outsource administrative burden (17.3%);
•	 to overcome skills shortage (13.3%);
•	 to ensure a thorough recruitment process (16%); and
•	  to reduce staffing costs by paying less (3.3%).131 

The 2003 RMIT Study survey data indicated that amongst on-hired employees, approximately 
two thirds of employees chose to work as a temporary or on-hired employee whereas one 
third did not have a choice, and similar proportions preferred to have direct employment over 
temporary employment.132 

In 2015, Knight and Wei examined the use of temporary agency workers by firms in the 
Australian residential aged care sector.133 They found that over 45% of facilities used 
temporary agency workers. The main reasons for this were that recruitment of employees 
is slow, and finding those with specialist skills is difficult.134 Additional motivations for using 
agency workers included reducing labour costs such as recruitment, payroll and managing 
employee benefits.135 Aged care facilities were less likely to use temporary agency workers 
when the skills shortage was due to the geographic location of the facility.136 Facilities with 
larger employee numbers were more likely to use agencies. The authors noted that large firms 
may be better able to afford the costs of using an agency whereas small facilities might try 
to manage temporary staff themselves.137 Knight and Wei concluded that use of temporary 
employment agencies in the industry seemed targeted and specific rather than being a broad 
and widespread strategy. 

127. Hall (2002), 8.
128. Burgess and Connell (2005), 28.
129.  L Brennan, M Valos and K Hindle, On-hired Workers in Australia: Motivations and Outcomes, RMIT 

Occasional Research Report, School of Applied Communication, RMIT University, Design and Social 
Context Portfolio (2003).

130. Ibid, 1.
131. Ibid, 18.
132. Ibid, 89-90.
133.  Genevieve Knight and Zhang Wei, ‘Isolating the Determinants of Temporary Agency Worker Use by 

Firms: An Analysis of Temporary Agency Workers in Australian Aged Care’ (2015) 18:2 Australian 
Journal of Labour Economics 205. The authors conducted their research by analysing the ‘Australian 
National Aged Care Workforce Census and Survey 2012’ which was sent to all residential and 
community care facilities.

134. Ibid, 228.
135. Ibid, 232.
136. Ibid, 229.
137. Ibid, 231.
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Dr Robyn Cochrane submitted an article published in 2015 to the Inquiry, co-authored with  
Dr Tui McKeown, containing the findings of a recent study of eight labour hire agencies in 
Victoria which matched workers with clerical assignments.138 The labour hire agencies selected 
were all members of the RCSA, but had diverse characteristics with respect to their size, 
period of establishment, client base, services offered and industries serviced. Questionnaires 
were sent to 757 employees, with 178 (24%) returning usable responses. Open-ended 
questions regarding advantages and disadvantages of agency work formed the basis for the 
study. Cochrane and McKeown identified from previous literature that some workers prefer, 
and thrive in, agency work arrangements, for a wide range of reasons. These ‘supply side 
drivers’ included the following: 

•	 Family-related and flexibility reasons, e.g. the flexibility to balance work and family or 
personal needs, fewer working hours or greater scheduling flexibility, flexibility of temporary 
employment and freedom to choose hours of work. 

•	 Economic reasons: agency work provides an employment option for individuals, allows 
supplementary wages to be earned quickly and offers reasonable or superior pay rates. 

•	 Self-improvement reasons, such as the opportunity to try out employers and jobs, to perform 
challenging and meaningful work and to develop marketable, transferable or new skills. 

•	 Personal preferences for autonomy, control and independence, obtaining a better match  
for work preferences, variety, freedom from organisational constraints and personal 
transitional periods. 

•	 A view that agency work may provide a pathway to a permanent or more stable job.139 

Their own study found evidence of economic, psychological and social vulnerabilities for labour 
hire workers although favourable features were also reported. They considered this to reflect 
linkages between features of nonstandard work, worker preferences, individual characteristics 
and the experience of worker vulnerability.140 

2.3.2 Inquiry evidence 
Reasons that hosts use labour hire 
The Inquiry received a significant number of submissions and evidence about the important 
role that labour hire agencies play in the Victorian (and Australian) labour market. Ai Group 
submitted that the use of labour hire is an established and essential mechanism to address 
economic and business challenges faced by employers.141 The Victorian Farmers Federation 
(VFF) submitted that labour hire provides expertise and flexibility for changing demands of 
project work and temporary labour needs, can provide a large number of skilled workers 
who have undergone assessments and reference checks immediately, and can look after 
administrative or specialised human resources tasks such as payroll, workers compensation 
and associated elements.142 

RCSA referred the Inquiry to the 2003 RMIT Study indicating the main reason that 
organisations use on-hire employee services is to resource extra staff (30%), cover in-house 
employee absences (17%), reduce the administrative burden of employment (17%) and 
overcome skills shortage issues (9%).143 

138.  Dr Cochrane, Submission no 1, comprising Robyn Cochrane and Tui McKeown, ‘Vulnerability and 
agency work: from the workers’ perspectives’ (2015) 36(6) International Journal of Manpower 947.

139. Ibid, 952-3.
140. Ibid, 947.
141. Ai Group, Submission no 53, 11.
142. VFF, Submission no 49, 4.
143. RCSA, Submission no 110, 14.
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MADEC submitted that many of its clients do not have systems to manage a flexible workforce, 
and labour hire provides convenience, workload and risk management.144 

A number of other labour hire agencies which provided information to the Inquiry indicated 
the main reason they considered clients use their services to be fluctuating workforce 
requirements, and the need to obtain labour quickly.

Adecco told the Inquiry that the vast majority of its clients use labour hire ‘in the way it was 
intended’, for short and medium term skills gaps or in areas without internal capability. The 
main drivers for its clients’ use of labour hire is the ability to ‘flex up’ for short periods, such as 
for a specific project in the manufacturing industry or seasonal peaks/new product lines in the 
food industry. In addition, labour hire enables annual leave and maternity leave to be covered 
in white collar occupations. Other examples included the provision of event staff for the Royal 
Melbourne Show, and exam supervisors for educational institutions.145 Another labour hire 
agency also told the Inquiry that labour hire is generally used for short term contracts,  
such as civil construction projects or for events.146 

Australia Wide Personnel told the Inquiry that the main reason host employers use its services is: 

… to tap into our expertise, experience and connections to high quality labour. It’s not easy what 
we do. … Our consultants have been with us an average of about 11 years; they have loads of 
experience and expertise, so I think that really would be the number one reason. Clients don’t have 
time to recruit - it’s not their core business. 

Australia Wide Personnel also cited the flexibility to quickly bring in and let go of labour as 
business requirements change, and cash flow, as other drivers for the use of labour hire.147 

Another labour hire agency told the Inquiry in closed session that its clients like to be able to 
‘ramp up’ and ‘ramp down’ their workforce, and use labour hire to backfill for projects they 
may be running or works they had in the pipeline that they cannot control with their permanent 
workforce. The agency gave examples of providing labour for a company which oversees a 
large shutdown for a manufacturing employer, requiring 70 workers for a three week period; 
and an eight month road building project.148 

SEMMA told the Inquiry that for the majority of medium sized manufacturers, and some of the 
smaller ones, the ability to ‘flex’ their labour force is important. SEMMA also indicated that 
a number of companies have issues finding people, particularly skilled full time staff, in the 
Dandenong area because of a lack of skills and people willing to work in the manufacturing 
industry.149 The Inquiry also heard from a small manufacturing company, ABeCK Group, which 
uses labour hire for convenience, to cover short term contracts for two to four weeks, or for 
when workers are needed in a hurry.150 

An additional reason for the engagement of labour hire agencies, cited in submissions, was 
that it operates as a form of probation or trial period for workers which may lead to more 
permanent engagement. Ai Group submitted that ‘thousands of companies engage on-
hire workers for the purpose of assessing whether or not the workers are suitable for direct 
employment with the company.’151 RCSA submitted that 19% of on-hire employees of RCSA 
members eventually become permanent employees of the host organisation they are assigned 

144. MADEC, Submission no 9, 3.
145. Adecco, Dandenong Hearing, 30 November 2015.
146. Labour hire agency, Closed Hearing 08, Dandenong, 30 November 2015.
147. Australia Wide Personnel, Dandenong Hearing, 30 November 2015.
148. Labour hire agency, Closed Hearing 08, Dandenong, 30 November 2015.
149. SEMMA, Dandenong Hearing, 30 November 2015.
150. ABeCK Group, Dandenong Hearing, 1 December 2015.
151. Ai Group, Submission no 53, 20.

1811

1811



73PART I – LABOUR HIRE 

to work for.152 Chandler Macleod informed the Inquiry that it encourages employees to 
transition to direct employment by enabling them to ‘get their foot in the door’ with a host,  
and there is less risk for employees in this model as they have had an opportunity to 
experience the host’s workplace and know whether it is a good fit for them. Chandler Macleod 
does not charge the host a fee where one of its employees takes up direct employment with 
a host after a specified period. It submitted that this provides less risk for hosts, and reduces 
their recruitment and sourcing costs, as there is a pool of ‘work ready’ candidates who know 
their supervisors and the business.153 

The ACTU, in contrast, criticised the use of labour hire as a form of ‘indefinite probation’, 
citing evidence to the 2012 Howe Inquiry from a worker who felt that ‘the only way to get a 
traditional permanent full time job is to go via casual or labour hire types of employment.’154 
The TCFUA submitted that labour hire workers often stay in the same job hoping to be made 
permanent, but are rarely converted into permanent employees.155 Dr Elsa Underhill submitted 
that in Australia, using labour hire employees as a form of probationary employment may 
contribute to a ‘stepping stone’ effect, but there is no evidence that this is a common reason 
for organisations using labour hire employees.156 

Dr Underhill also submitted that Australian and international research shows that the main 
reasons organisations use labour hire workers is to reduce labour costs and increase 
flexibility, and that in so doing, they displace permanent, direct hire employees.157 A number of 
participants referred to the impact of cost pressure from supermarkets and other downward 
supply chain pressure as a contributing factor in what they viewed as the increasing use of 
labour hire arrangements.158 In contrast, RCSA referred the Inquiry to the 2003 RMIT Study’s 
indication that only 2% of organisations surveyed gave pay as the primary reason for using  
on-hire employees; 51% of organisations using on-hire employees would not necessarily 
employ an equivalent number of employees directly if they were unable to use on-hire 
employees; and 19% of organisations said they would rarely do so.159 

Dr Underhill told the Inquiry: 

I think it is also important to recognise that employers are using labour hire for shifts that are  
difficult to staff otherwise or for rosters that might need short-term allocations, which are jobs  
which an employer would ordinarily do, but because they are difficult HR jobs, they have a tendency 
to pass them on to labour hire. For example, you can go into a factory on the night shift or go down 
the docks at midnight and all of the workers are labour hire workers. There is no inherent reason  
for these people to be labour hire workers because they could just as readily work as employees  
of the host. But it is easier for the HR side of [a] business to simply contract it out to a labour  
hire company.160 

Most organisations, including unions, accepted that there is a legitimate role for the use of 
labour hire by host companies as a mode of employment, for example to deal with short-term, 
specialised or fluctuating workforce needs.161 However the ACTU and other organisations 
submitted, particularly where labour hire is used on a long term basis, that its purpose is: 

152. RCSA, Submission no 110, 12. 
153. Chandler MacLeod, Submission no 114, 6.
154. ACTU, Submission no 76, 20.
155. TCFUA, Submission no 92, 3.
156. Dr Underhill, Submission no 32, 4.
157. Ibid. 
158.  See e.g. NUW, Submission no 91, 6; East Gippsland Food Cluster, Morwell Hearing, 29 February 

2016.
159. RCSA, Submission no 110, 14. 
160. Dr Underhill, Deakin University, Academic Forum, 25 May, 2016.
161. See e.g. SDA, Submission no 36, 1; AMWU, Submission no 95, 4.
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… purely and simply to permit industry to avoid industrial relations laws and consequently shift risk 
to workers, so business can take the benefit of labour without the burden of complying with laws 
that are premised on workers being protected in the labour market and given a fair share of the 
profits generated.162 

Similarly, the AMWU submitted that labour hire employment is primarily used in the 
manufacturing industry to replace roles that were previously, and could still be, undertaken  
by permanent employees.163 

Reasons that employees take on labour hire engagements 
Both Ai Group and the CFMEU Construction and General Division Victorian Branch (CFMEU 
Construction) referred to the ABS data cited above.164 CFMEU Construction characterised  
this data as reflecting that the overwhelming majority of employees used a labour hire firm  
due to the ease of finding work or an inability to find work otherwise.165 This was echoed by  
Dr Underhill, who submitted that all studies of the employment preferences of labour hire 
workers have found that these workers overwhelmingly would prefer to be employed directly 
rather than work for a labour hire employer, with the very small minority who prefer agency 
work having a choice of when they work and for whom they work, a choice not available  
to most labour hire workers.166 

The AMWU provided the Inquiry with results of a survey of labour hire workers which it had 
recently conducted. A large majority of the workers who responded to the AMWU survey 
indicated that they would prefer to be in other forms of employment. The AMWU submitted 
that this may reflect the lack of choice these workers had in selecting their type of work in 
the first place, with 81% (100 of 123) saying that they became a labour hire worker because 
that was the only type of employment they were offered. Additionally, 72% of respondents 
(89 of 123) indicated that they continue to work as labour hire workers because they do 
not have another choice. The clear preference of labour hire workers was to be engaged as 
permanent employees, with their host employer. When asked, 60% said that they would like 
the opportunity to become permanent employees. When asked whether labour hire workers 
should be able to convert to a direct employee of their host employer, 91% (118 of 130) agreed 
or strongly agreed that they should have that right.167 

Jesuit Social Services told the Inquiry that some of its program participants apply for work 
through labour hire firms, as this can be a good way to gain some short-term work experience 
and a recent employment reference, for example for people coming out of prison. However it 
noted that many labour hire firms still require people with recent experience, who are job ready, 
and have experience and skills in particular areas.168 

Agri Labour Australia (Agri Labour) submitted that in its experience after six years of 
operation, the majority of workers are happy to work flexibly and are not necessarily looking 
for permanent employment. However, it noted there is a certain percentage of workers 
and candidates looking for ongoing employment and, from time to time, hosts offer those 
opportunities. Agri Labour facilitates permanent employment either through permanent on-hire 
or by direct employment with the host.169 

162. ACTU, Submission no 76, 24.
163. AMWU, Submission no 95, 4.
164.  ABS, 6359.0 (2008); ABS, 6105.0, (2010); Ai Group, Submission no 53, 11; CFMEU Construction, 

Submission no 27, 13.
165. CFMEU Construction, Submission no 27, 13.
166. Dr Underhill, Submission no 32, 4.
167. AMWU, Submission no 95, 4-5.
168. Jesuit Social Services, Submission no 52, 3.
169. Agri Labour, Submission no 107, 2.
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2.4 Impacts of labour hire 
2.4.1 Benefits for business 
Several industry organisations submitted that there are a great many benefits for business 
arising from the use of labour hire arrangements.170 In summary, the benefits include: 

•	 business can obtain specialist expertise it does not otherwise have;

•	 business can address skills shortages in particular areas;

•	 assisting business meet the labour demands of short term projects;

•	 providing the capacity for business to address fluctuating workloads and changing  
labour needs; 

•	 allowing business to source ready labour quickly;

•	 reducing the administrative burden of employment for business;

•	 allowing business to supplement and improve its internal HR and safety systems through  
the expertise of labour hire operators; and 

•	 allowing business to observe workers for a period prior to determining whether to hire  
the worker permanently.

RCSA submitted that as specialist employment outsource service providers, on-hire worker 
services allow Australian business and government employers, large and small, to reduce 
undue administrative and compliance costs to allow them to focus on core business.171 

Ai Group relied upon ABS statistics regarding all employees who had found their job through 
an agency (including those who were paid by the host, not the labour hire agency)172 to 
highlight that the labour hire industry is extremely important for employers, employees and  
the Australian economy.173 

VCCI submitted that employers value these alternative forms of employment because they 
can improve productivity or lower costs in circumstances such as infrequent tasks that require 
specialised skills, work that is seasonal, sporadic, or short term, or work with a definable end 
date. It submitted that where flexible forms of employment lower costs, the wider community 
benefits through lower prices and higher service levels.174 

Master Builders endorsed the list of benefits of labour hire set out in the Inquiry’s Background 
Paper, in particular the fact that labour hire arrangements help businesses in the building and 
construction industry to conveniently access a supply of labour to meet peaks and troughs  
in demand.175 

ITCRA described the critical importance of labour hire – a flexible supply of quality labour – for 
the ICT industry, as an enabler for accessing knowledge, information and communications. 
These are increasingly important elements in today’s economic and social interactions between 
people, firms and nations, as well as being a productivity driver. ITCRA submitted that in order 
for Victoria to capitalise on the significant productivity gains ICT has to offer to the Victorian 

170.  See e.g. Ai Group, Submission no 53; RCSA, Submission no 110; Adecco, Dandenong Hearing, 
30 November 2015; MADEC, Submission no 9; Australia Wide Personnel, Dandenong Hearing, 
30 November 2015; SEMMA, Dandenong Hearing, 30 November 2015. See also summary of 
submissions and evidence at 2.3.2. 

171. RCSA, Submission no 110, 10.
172. ABS, 6333.0, (2015).
173. AiGroup, Submission no 53, 10. 
174. VCCI, Submission no 25, 4.
175. Master Builders, Submission no 38, 3.
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economy, it is vital that policy development and regulation supports, rather than hinders,  
the industry and this includes the talent that enables the industry.176 

VFF submitted that as businesses in the horticulture industry get bigger there is more need 
for a flexible and often seasonal labour force. For picking, packing, pruning and other 
tasks, businesses have a short term need for a readily-accessible workforce. Labour hire 
arrangements also allow businesses to reduce time spent on administrative tasks related to 
employment. Business would become unviable if all workers were required to be permanent. 
For most businesses, profit margins are tight and they cannot sustain employing permanent 
employees if there is no work available.177 

The Australian Chamber of Commerce and Industry (ACCI) submitted that business and modes 
of work are fundamentally changing in response to the rapid evolution of digital technology 
and changing consumer and worker preferences, with people demanding more convenience, 
flexibility and diversity in how and when they shop and work. It submitted that as our sources 
of economic activity shift, the regulatory framework must adapt to permit the structuring of 
work in a way that best enables businesses to interact with the market. If goods and services 
are not in line with demand, employment outcomes will be negatively impacted. ACCI rejects 
work structured around the 9am to 5pm Monday to Friday paradigm, regarding it as ‘a thing 
of the past in many workplaces’ in our 24/7 digital and global economy. It submitted that this 
provides opportunities for people to pursue pathways to economic independence through 
new work and business opportunities that complement their personal needs and preferences. 
In businesses in dynamic but high risk establishment and growth phases, work is not always 
ongoing or guaranteed and a broad range of work arrangements is fundamental. ACCI argues 
that through a choice of work options, businesses are able to scale up and down to meet 
volatile demand and can fill skill and labour gaps as required.178 

2.4.2 Impacts for workers 

Positive impacts 
A number of submissions, generally from employers and industry groups, pointed out the 
advantages of labour hire for workers.179 For example, RCSA argued that on-hire worker 
services deliver decent work through a combination of flexibility and security, whereby 
disparate direct hire casual and contract work can be pooled through an employment service 
provider to become a permanent or semi-permanent engagement.180 

One labour hire agency told the Inquiry in closed hearing that a lot of its decisions about forms 
of employment came down to the personal preference of the worker. It indicated that some 
people are offered permanency and refuse, not wanting to lose the casual loading. Many are 
registered with multiple agencies. This agency offers its ongoing casuals permanency after six 
months, but most of the time it is refused by the worker.181 

Another labour hire agency told the Inquiry in a closed hearing that where it engaged the bulk 
of its workers as casuals rather than fixed term for an eight month project, that was in some 
instances due to the choice of the workers.182 Another agency indicated that labour hire gives 

176. ICTRA, Submission no 39, 5.
177. VFF, Submission no 49, 65. 
178. ACCI, Submission no 55, 15.
179.  See e.g. RCSA, Submission no 110, 11; Adecco, Dandenong Hearing, 30 November 2015; Labour 

hire agency, Closed Hearing 08, Dandenong, 30 November 2015.
180. RCSA, Submission no 110, 11.
181. Closed Hearing 05, Mildura, 24 November 2015.
182. Closed Hearing 08, Dandenong, 30 November 2015.
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workers flexibility, access to industries where they may not have otherwise been able to work, 
or where a client is not taking on workers directly.183 

Adecco cited other advantages of labour hire as career cross-skilling, and the benefits of 
generally being paid site rates plus a 25% (casual) loading.184 

SDA submitted that the growth in labour hire engagement has benefits and drawbacks for 
labour hire workers. Benefits included flexibility to work when they want and capacity to refuse 
a shift.185 

Negative impacts 

Non-observance of minimum employment standards 
The Inquiry heard evidence from a significant number of witnesses and submitters regarding 
some labour hire agencies’ non-compliance with legal obligations, including underpayment 
and non-payment of wages, unsafe working conditions and substandard accommodation 
arrangements. This evidence is detailed further in Chapter 4 – Unlawful conduct by labour hire 
agencies.

Lack of financial security 
A large number of participants described the lack of financial security for labour hire workers, 
and the adverse effects of this on their lives. 

For example, the AMWU submitted that many labour hire staff highlight financial insecurity as 
a particular hardship arising from their engagement as casual employees, and the experience 
of living ‘week to week’; being unable to ‘financially plan [as] income is not guaranteed’ is quite 
a common complaint. The union submitted that many labour hire workers find it ‘harder to get 
home loans’ due to the insecure nature of their employment and, if they are able to secure one, 
are concerned about the difficulty in making repayments. It quoted one labour hire worker who 
stated that: ‘when the company ran out of work, we are sent off that day with no real warning… 
This was hard for my wife and I to balance the budget. The fatigue and low morale certainly put 
a dampener onto my home life as well.’186 

Jesuit Social Services highlighted a significant problem with the unpredictable and inconsistent 
availability of work in labour hire for people on Centrelink benefits. The ‘on-again, off-again’ 
nature of labour hire work creates considerable administrative difficulties for these workers in 
relation to Centrelink payments, including eligibility for Health Care Cards. This has led to some 
workers constantly re-negotiating Centrelink payments and being cut off all income for periods 
of time. Jesuit Social Services submitted that Centrelink require people on the Newstart 
allowance to notify them on the day they commence employment so that their benefits can be 
reduced for that fortnight. However, individuals taking up labour hire work often do not receive 
income from the labour hire firm for up to four weeks. This situation can be repeated many 
times over a period of months. Jesuit Social Services also submitted that labour hire work can 
create havoc with other compliance issues related to Centrelink benefits, such as attending 
appointments with job services providers.187 

183. Closed Hearing 08, Dandenong, 30 November 2015.
184. Adecco, Dandenong Hearing, 30 November 2015.
185. SDA, Submission no 36, 1.
186. AMWU, Submission no 95, 6.
187. Jesuit Social Services, Submission no 52, 3-4.

1816

1816



78 Victorian Inquiry into the Labour Hire Industry and Insecure Work

Training, career development and apprenticeships
The Inquiry heard that labour hire workers often have less access to training and career 
development than direct employees. 

The AMWU submitted that a lack of training for labour hire workers had long term implications. 
It said that 35% of labour hire workers it surveyed did not get access to training at all, and 
35% believe they did not get promoted or reclassified because they were labour hire workers. 
It submitted that this has flow-on effects for the overall economy because it creates less skills 
investment and industry wide skills shortages.188 

The Inquiry received contrary submissions regarding the impact of labour hire on 
apprenticeships. 

Dr Underhill submitted that in Australia, only the very largest labour hire agencies employ 
apprentices.189 The Construction Forestry Mining and Energy Union Mining and Energy Division 
Victorian Branch (CFMEU Mining and Energy) submitted that in the power industry in the  
La Trobe Valley, apprenticeship numbers have dropped from around 120 to around 20 since the 
privatisation of the energy companies in the region; and in light of occupations such as fitters, 
boilermakers, riggers and (to a lesser degree) electricians being engaged by contractors and 
being transient workers from interstate.190 

JobWatch described the use of apprentices and trainees as labour hire workers as a growing 
problem. It regularly receives calls from apprentices or trainees who are working under labour 
hire arrangements. It submitted that these workers are young and already at risk of exploitation 
due to their inherent vulnerability as a result of their employment status, and labour hire 
arrangements increase that risk.191 

In contrast, the Inquiry heard positive evidence regarding group training schemes, which are in 
effect ‘a form of labour hire’.192 Both the HIA and VACC provided the Inquiry with details of the 
group training schemes which they operate. 

HIA submitted that these schemes have evolved to provide an essential source of workforce 
development for the housing industry. Group training allows apprentices to obtain and 
complete their apprenticeships while being exposed to a diversity of work opportunities and 
construction environments, and permits builders and contractors to train apprentices without 
committing to a full three to four year contract of training, after which there may not be work 
available. The schemes also provide pastoral care and support mechanisms that may not 
otherwise be in place.193 

VACC submitted that its scheme has greatly assisted in bringing apprentices through the 
automotive industry and has had a positive effect. It submitted that the cost to business of 
running apprenticeship schemes directly and the complexity of the legal framework make 
group training schemes, such as the one operated by VACC, an effective means for addressing 
the skills shortfall. VACC submitted that an apprentice’s final host employer invariably offers 
full time employment as a tradesperson once the apprentice completes his or her contract of 
training with VACC. The organisation considers that whilst group training schemes are a form 
of labour hire, organisations which provide group training are different to labour hire agencies 
and should be treated separately.194 

188. AMWU, Submission no 95, 5.
189. Dr Underhill, Submission no 32, 4.
190. CFMEU Mining and Energy, Geoff Dyke, Morwell Hearing, 29 February 2016.
191. JobWatch, Submission no 46, 25-26.
192. VACC, Submission no 51, 8.
193. HIA, Submission no 45, 7.
194. VACC, Submission no 51, 8.
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The Australian Meat Industry Employees Union (AMIEU) described a scenario in the meat 
industry involving JBS Australia (JBS), which has a contract with Labour Solutions Australia 
(LSA), a labour hire agency with an office on site at JBS in Brooklyn. LSA recruit new potential 
employees, and another company called Top Recruitment facilitates the offering of a five-day 
induction course which is provided by MISS, a registered training organisation. Workers are 
given Certificate III training in meat processing. However, JBS select only a small number of 
the workers to actually gain employment with LSA. The training is delivered with both federal 
and state government funding.195 A significant number of Chin community members have been 
approached and received this ‘induction’ training but have not gained employment. AMIEU 
submitted that: ‘Advertising for non-existent jobs appears to lead to vulnerable workers being 
used so that RTOs can access government funding.’196 The Senate Work Visa Report detailed 
similar training scams in the meat industry in other states.197 

Impact on permanent employment 
A number of unions submitted that labour hire was increasingly being used to replace 
permanent staff.198 UV provided the example of the Coca Cola site in Moorabbin, where there 
are significant numbers of individual casual labour hire workers who have been performing 
beverage production work at the site for a number of years, working more than 38 hours per 
week. When permanent staff leave the site, they are replaced with casual labour hire staff. 
During recent enterprise bargaining, Coca Cola sought to further increase the number of labour 
hire casuals on site by making almost all permanent staff redundant, and proposed to replace 
all of these workers with labour hire casual staff.199 UV also provided the example of PPG,  
a paint production site of around 100 workers. As permanent staff have left the site, they have 
been replaced by labour hire casuals, with around 20% of workers now labour hire employees. 
A number of workers told the Inquiry that they had been engaged by successive labour hire 
agencies to perform the same work, for the same host companies.200 

The TCFUA told the Inquiry as follows: 

[W]e recently had an experience in Geelong where a company had closed, but then reopened and 
when they reopened they employed a whole lot of people through one of the local Labour Hire 
companies…. [T]he workers prior to the close were covered by an agreement … but because they 
came back in under a Labour hire agency that agreement didn’t cover them.

The company … wanted to re-employ the workers, but they didn’t want to go back to the old 
workplace agreement, and they didn’t seek to terminate that agreement. So what they did is they 
only employed a couple of workers out of quite a few, and they did a workplace agreement with 
three, or four workers and then they told the others at the Labour hire agency, “If you want to 
re-employ you have to take this agreement”, so it was take it or leave it and it’s significantly less 
conditions than what they would have had under the workplace agreement that previously used  
to operate.201 

195. AMIEU, Melbourne Hearing, 10 February 2016.
196. AMIEU, Submission no 77, 4-5. 
197. Senate Work Visa Report, 174.
198.  See e.g. UV, Submission no 98, 2; CPSU Communications, Submission no 61, 1; AMWU, 

Submission no 95, 4.
199. UV, Submission no 98, 8.
200.  Union and worker, Closed Hearing 09, Dandenong, 1 December 2015; NUW and workers, 

Dandenong Hearing, 30 November 2015; Union, Closed Hearing 14, Geelong, 7 December 2015; 
Union and workers, Closed Hearing 20, Shepparton, 15 February 2016; CPSU Communications, 
Submission no 61.

201. TCFUA, Geelong Public Hearing, 7 December 2016.
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Another union official told the Inquiry about a food manufacturing company in regional Victoria, 
as follows: 

We’re actually doing enterprise bargaining at the moment and there’s no site rate clause in the 
agreement which allows them to use as many [labour hire] casuals as they like, basically, and there’s 
an incentive to use more [labour hire] casuals because they work out cheaper than the permanents, 
who are on about $30 an hour. It’s really disempowering for the workers because all the [labour hire] 
casuals there live in a state of fear. … [A] lot of them don’t want to join the union because they’re 
scared that they won’t get any more shifts, so that really affects their power that they have. They’re 
not getting a say in these negotiations that are being discussed, it’s only, obviously, the direct staff 
and the company that are having a say.202 

Whilst RCSA submitted that labour hire does ‘not necessarily’ replace direct hire employment 
opportunities, the data it referred to suggests that this may occur in many instances. The 2003 
RMIT Study found that 51% of organisations using on-hire employees would ‘not necessarily’ 
employ an equivalent number of direct employees, and 19% of organisations indicated they 
would only rarely do so.203 However, these figures appear to suggest that 49% of organisations 
would otherwise employ a direct employee (rather than labour hire), 32% may do so, and 19% 
would rarely do so. 

2.4.3 Impacts on the community and economy 
RCSA argued that labour hire services are beneficial to the labour market generally. It 
submitted that: ‘on-hire worker services facilitate an efficient allocation of labour and 
management by sourcing, matching, assigning and supporting the best individuals for the 
job at hand within the most effective engagement model for both worker and hirer.’ RCSA 
argued that labour hire facilitates the free flow of information between business and workers, 
enables adaptation to change in increasingly volatile and complex labour markets, and reduces 
unemployment by creating new jobs and providing a better and faster match between supply 
and demand. Further, on-hire work enables individuals to transition from education to work, 
from unemployment to employment and from job to job.204 

One labour hire agency told the Inquiry that labour hire facilitates jobs, where otherwise 
host employers would not have the resources or time to recruit, particularly for short term 
placements.205 

Others indicated that labour hire can improve the human resources systems and compliance of 
host firms. The Inquiry heard from a labour hire agency (in a closed session) that where there is 
a smaller or less sophisticated host, the labour hire agency can assist that host to put in place 
the systems required for safety and broader HR compliance obligations. This particular agency 
provided this service at its own cost.206 Another labour hire agency told the Inquiry that its 
clients use its services to bring the client’s own occupational health and safety (OHS) practices 
in line.207 

Another labour hire agency told the Inquiry that the labour hire model meant that: 

we can keep our hands on some good people by placing them elsewhere on the days off that they 
have with the prime client, keep them working and at the same time they’re getting virtually a full-
time wage but they’re getting to see varying clients of ours so it gives us the ability to backfill and 
keep them in permanent hours but maybe not with the same host employer.208 

202. Union and workers, Closed Hearing 20, Shepparton, 15 February 2016.
203. Brennan et al (2003), 28, cited by RCSA, submission no 110, 12.
204. RCSA, Submission no 110.
205. Labour hire agency, Closed Hearing 01, Mildura, 23 November 2015.
206. Labour hire agency, Closed Hearing 05, Mildura, 24 November 2015. 
207. Labour hire agency, Closed Hearing 08, Dandenong, 30 November 2015.
208. Labour hire agency, Closed Hearing 08, Dandenong, 30 November 2015.
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The Australian Education Union (AEU) and the Community and Public Sector Union (CPSU) 
argued that standards of service delivery are weakened through the use of labour hire in the 
public sector.209 

Some submissions argued that the use of labour hire, particularly with a temporary migrant 
workforce, was having a negative effect on local employment in communities. The Bendigo 
Uniting Churches Social Justice Group submission refers to local businesses ‘bussing in’ remote 
workers, in a context where unemployment is dramatically increasing in the region.210 John 
George, backpacker proprietor, submitted that local employers in the Sunraysia region seem 
to prefer visa holders for seasonal work as they are generally more reliable and motivated than 
local workers.211 One labour hire agency told the Inquiry in closed hearing that it had no trouble 
placing local workers in jobs which were very uncomfortable or unpleasant but which were 
remunerated accordingly: ‘Where the pay is appropriate, certainly the locals will do the work’.212 

2.5 Conclusions, findings and recommendation 
– the labour hire industry
The range of evidence and other information examined in this Chapter enables the following 
findings to be made about the labour hire sector in Victoria.

The labour hire industry has developed over the last 20-30 years to become a significant 
employer of Victorian workers and a major contributor to the Victorian economy. Labour hire 
is present in almost all Victorian industries; Australia-wide data indicates that it is used most 
extensively in administrative and support services, mining and manufacturing.

There are deficiencies in and inconsistencies between the available data relating to the 
prevalence of labour hire employment arrangements in Victoria and Australia, both in respect of 
the proportion of labour hire workers and the proportion of workplaces which use labour hire.

Recommendation 1:  
The Victorian Government should develop or resource targeted data collection to 
investigate the prevalence and nature of labour hire employment within the state. 

There are various legitimate and sound commercial reasons for Victorian businesses to utilise 
labour hire arrangements. Labour hire enables a flexible approach to the engagement of labour 
which assists businesses to deal with peaks and troughs in demand, without some of the 
constraints associated with engaging ongoing employees.

There is a wide spectrum of legal compliance within the labour hire industry in Victoria. At one 
end of the spectrum are labour hire agencies and arrangements which are highly transparent 
and compliant with workplace laws, awards and other industrial instruments, health and safety 
legislation and other applicable legal requirements. At the other end of the spectrum are 
‘invisible’ labour hire agencies and arrangements, operating almost entirely outside the existing 
regulatory framework. These have been described as ‘rogue’ labour hire operators, and their 
activities frequently involve breaches of applicable workplace and safety legislation, award 
obligations and other regulations. The boundaries between labour hire agencies at the the two 
ends of the spectrum are not always clear. There is a range of agencies and arrangements 
falling between the two extremes. 

209. AEU, Submission no 103, 1, 3; CPSU, Submission no 94, 26. 
210. Bendigo Uniting Churches Social Justice Group, Submission no 18, 2.  

211. John George, Submission no 29, 6.
212. Labour hire agency, Closed Hearing 05, Mildura, 24 November 2015.
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While there is evidence that some workers are attracted to the flexibility that labour hire offers 
and see it as a path to ongoing employment, many workers accept labour hire engagements as 
the only choice open to them and would prefer permanent positions. There is also considerable 
financial insecurity attached to many labour hire engagements. 

In conclusion, ‘best practice’ labour hire arrangements in which workers are treated in 
accordance with their legal rights can have many positive economic and social effects. 
However, the nature of the three-way relationship between a labour hire agency, its employee 
and the host organisation where the employee works means that the framework of legal rights 
and obligations for employers and employees in Victoria does not always apply in the same 
way. The Victorian and federal regulatory framework for labour hire is examined further in 
chapter 3. In addition, the triangular arrangement creates some scope for non-observance  
of minimum employment standards.213 The extent to which this occurs in Victoria is developed 
in chapter 4. 

213.  A similar conclusion is drawn in the Government Members’ Statement of Reservation in the 
Queensland Inquiry Report (2016), 51; see also the main report at 14-26.
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Findings and recommendations 
Mode of engagement 

3.1
The overwhelming mode of engagement of labour hire workers in Victoria is casual 
employment. To a lesser extent, labour hire workers may be engaged as independent 
contractors, particularly in professional roles in industries such as information technology. 
To a significantly lesser extent, labour hire employees are engaged on a fixed term 
employment basis. Permanent employment is rare. Whilst each of these non-permanent 
forms of engagement is present across the broader Victorian labour market, their 
cumulative prevalence within the labour hire industry is considerably greater.

Minimum terms and conditions of engagement 

3.2
It is an unavoidable consequence of the engagement of labour hire workers as casual 
employees, or as independent contractors, that they do not receive the benefit of many/
any minimum employment conditions under the National Employment Standards. Labour 
hire workers engaged as fixed term employees receive most but not all of the minimum 
National Employment Standards conditions. Casual labour hire employees also miss out on 
many award conditions, so are often worse off than directly engaged permanent employees 
of the host, even taking into account the casual loading.

3.3 
Modern awards play a critical role in ensuring that labour hire employees have the 
protection of minimum hourly rates of pay; and certain other minimum conditions  
(which vary depending on whether they are casuals or fixed term employees). The on-hire 
provisions in most modern awards appear to operate effectively to ensure the extension 
of award terms and conditions to labour hire employees performing work covered by the 
relevant award, reflecting the principle that labour hire employers and their employees 
should be covered by the award covering the host employer to whom the employees are 
on-hired.

3. LABOUR HIRE EMPLOyMENT 
ARRANGEMENTS WITHIN THE  
CURRENT REGULATORy  
FRAMEWORK 
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3.4
Casual conversion clauses in awards have not proved to be an effective mechanism  
to assist labour hire casuals to obtain permanent employment. 

3.5
Contractual provisions which require an employee to pay a fee or commission to a 
labour hire agency in order to obtain work, and contractual provisions which prevent or 
hinder a labour hire employee from obtaining direct employment with a host, should be 
discouraged. These issues are addressed further in Recommendation 26, at 5.6.4.

Enterprise bargaining and the application of enterprise 
agreements 

3.6
Some labour hire employers seek to use enterprise agreements as a mechanism to drive 
down employment conditions. Vigorous application of the Better Off Overall Test by the  
Fair Work Commission is needed to prevent this from occurring.

3.7
In many instances, host enterprise agreements do not apply to labour hire employees, 
resulting in differential treatment (i.e. lower pay and conditions) for those workers compared 
with direct employees of the host whom they work alongside. This problem is more 
pronounced where (as the Inquiry heard is common in some sectors) labour hire employees 
have been working at the site of one host over a lengthy period.

Recommendation 2:
Labour hire employees should have the opportunity to be covered by enterprise 
agreements applying at a host’s workplace – whether this occurs de facto (arising 
from the voluntary decision of the labour hire employer to observe the site enterprise 
agreement); or because of the application of a parity clause in the host’s enterprise 
agreement.

On that basis, there should not be impediments to the negotiation of parity clauses 
in enterprise agreements (such as the prohibition recommended by the Productivity 
Commission). Given that the view has developed in the case law that parity clauses 
are a ‘matter pertaining’ to the employment relationship, and are therefore permitted 
matters in agreements, whether or not they are included should remain a matter of 
negotiation between bargaining representatives.

The Victorian Government should advocate the above position in any consultation 
processes instigated by the Federal Government over implementation of the 
Productivity Commission’s report.

Employment conditions of casual relief teachers

3.8
There is a two-tiered system of terms and conditions in respect of casual relief teachers 
working in government schools. Those who are directly engaged by school councils are 
entitled to the benefit of the terms and conditions set out in the Victorian Government’s 
Ministerial Order – conditions which are more generous than the relevant modern award. 
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Those who are engaged by school councils through a third party are not entitled to these 
more beneficial terms and conditions. This disparity of conditions arises through the 
Victorian Government’s own legislative framework and Ministerial Order, and is thus within 
its power to remedy. 

Evidence to the Inquiry suggested that there are many benefits of using a labour hire 
arrangement for both school councils and for casual relief teachers themselves. These 
benefits would continue to be available notwithstanding parity of conditions being afforded.

Recommendation 3:
I recommend that the Victorian Government legislate to remove the disparity in minimum 
terms and conditions between casual relief teachers engaged by school councils 
directly, and those engaged by school councils via a labour hire agency. 

Protections from unfair or discriminatory treatment

3.9
The current unfair dismissal provisions in the Fair Work Act operate, in practice, to limit 
substantially the protections from unfair dismissal for labour hire workers. This principally 
arises from the exclusions of most casuals, as well as fixed term/specified task employees 
and contractors, from being able to bring an unfair dismissal claim. 

3.10
Even for labour hire employees who can bring an unfair dismissal claim, the relevant 
provisions are sometimes interpreted by the Fair Work Commission so as to enable 
the labour hire agency to ‘hide’ behind the actions of the host and/or their commercial 
relationship with the host. This approach enables both the host and the labour hire 
employer to avoid having to account for their respective roles in causing or contributing  
to the termination of the labour hire employee’s employment.

3.11
These limitations of the Fair Work Act unfair dismissal provisions act to reduce job security 
for labour hire workers, and likely act as an incentive for businesses to utilise labour hire 
rather than engage direct employees.

3.12
One option for addressing these issues would be to adopt one of the forms of ‘joint 
employment’ discussed in this chapter. These include Thai’s proposal to amend the Fair 
Work Act to enable a labour hire employee to bring an unfair dismissal claim against 
both the labour hire agency and host (with a statutory test modelled on United States 
jurisprudence to determine whether the host/client is a joint employer that may have 
liability for the employee’s dismissal and any remedies arising from a finding of unfairness). 
However the imposition of such a framework in the Australian context would be a major 
leap, with significant economic effects on the users of labour hire services.

3.13
The Fair Work Commission is currently exhibiting different approaches to determining the 
extent to which a labour hire employer can be held responsible for the fairness or otherwise 
of the host’s decision-making in terminating an engagement with a labour hire employee. 

1824

1824



86 Victorian Inquiry into the Labour Hire Industry and Insecure Work

In practice, an approach by labour hire agencies which minimises use of the contractual 
relationship between the labour hire agency and host to defeat the rights of a dismissed 
employee to seek a remedy is to be preferred and should be encouraged. These issues  
are addressed further in Recommendation 26, at 5.6.4.

3.14
The evidence presented to the Inquiry, and the relevant case law, illustrate a number  
of ways in which labour hire employees miss out on protections against unfair treatment  
at work enjoyed by other workers.

Recommendation 4
The Government should introduce amendments to the Equal Opportunity Act 2010 (Vic)  
to clarify that the protections from discrimination in respect of an employee engaging 
in employment activity, and reasonable adjustments for an employee with a disability, 
apply in the context of a host’s relationship with a labour hire employee. 

3.15
In relation to rostering and notice of shifts, the evidence of a number of labour hire 
agencies indicated that labour hire works best for the labour hire agency, employee and 
host when rostering and shift allocation are undertaken in a transparent and fair manner. 
Conversely, much evidence demonstrated that poorly managed rostering can have a 
significantly detrimental impact on labour hire workers and their families. Labour hire 
agencies should be encouraged to manage rostering so that notice and planning of shifts 
work for the mutual benefit of all parties involved in labour hire relationships. This issue  
is dealt with further in Recommendation 26, at 5.6.4.

Occupational health and safety 

3.16
Under Victorian law, while labour hire agencies and hosts have shared obligations to 
safeguard the health and safety of workers placed at host sites, some ambiguities and 
‘grey areas’ arise. That there is in some instances a lack of clarity in practice, as to the 
reach of duties owed as between a labour hire agency and host, is demonstrated by the 
evidence provided to the Inquiry about health and safety risks/breaches experienced by 
labour hire workers. This is despite what appear to be the best efforts of many labour hire 
agencies and hosts to ensure compliance with their obligations under the Occupational 
Health and Safety Act 2004 (Vic).

3.17
A clear attempt has been made in the Model Work Health and Safety Act, to overcome 
the ambiguities arising from the traditional approach to centering occupational health and 
safety obligations on employers (and independent contractors engaged by employers) 
in respect of employees (and deemed employees). The Model Act’s imposition of 
occupational health and safety duties on persons conducting a business or undertaking 
in respect of the broadly defined category of workers, and the explicit inclusion in that 
definition of labour hire employees placed with a host, is a more appropriate regulatory 
approach to ensure the safety of labour hire workers than current Victorian regulation.  
This conclusion is strengthened once the ‘horizontal’ (concurrent) consultation obligation  
of relevant duty-holders is also taken into account. 
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Recommendation 5:
I recommend that the Model Work Health and Safety Act approach to regulating labour 
hire relationships be adopted in Victoria. In the absence of Victoria adopting wholesale 
the approach under the model laws, I recommend that Victoria adapt an approach which 
matches the substantive provisions under the model laws in this regard.

3.18
The evidence provided to the Inquiry indicates that some labour hire workers do not 
exercise their rights to report safety incidents, risks or hazards in the workplace – 
largely due to concerns that doing so may jeopardise their future engagement at the 
host’s worksite, or their employment with the labour hire agency. This suggests that the 
framework for representation and protection of labour hire employees against victimisation 
for asserting their rights in occupational health and safety matters, by either the labour 
hire agency or the host, should be as robust as possible. Similarly, labour hire employees 
should have access to the same rights of representation in relation to occupational health 
and safety issues as other Victorian employees. However, the Occupational Health and 
Safety Act 2004 (Vic) offers only limited protection to labour hire staff, particularly in respect 
of their treatment or representation at the main locus of activity: the host’s worksite.

Recommendation 6:
I recommend that the Model Work Health and Safety Act approach to regulating to 
provide for worker representation and to protect workers against victimisation for 
asserting their rights in occupational health and safety matters, by either a labour hire 
agency or a host, should be adopted in Victoria. In the absence of Victoria adopting 
wholesale the approach under the model laws, I recommend that Victoria adapt an 
approach which matches the substantive protections under the model laws in this 
regard. 

3.19
The evidence presented to the Inquiry shows that injury rates for labour hire workers 
are higher than for other Victorian workers; and that there is in some instances a lack of 
cooperation on the part of hosts with return to work arrangements for injured labour hire 
workers. However, noting the reservations expressed by the Hanks Inquiry and more 
recently by WorkSafe, I do not recommend any change or increase in the statutory duties 
owed by hosts in this area. Rather, best practice return to work arrangements should form 
part of the voluntary code of practice recommended at 5.6.4.

Recommendation 7:
An accurate picture of occupational health and safety risk factors in the labour hire 
sector, and of injured labour hire workers in Victoria, requires the establishment of an 
occupational injury and illness monitoring and reporting system that extends beyond 
injury compensation claims data. With such data available it would be possible to 
identify occupational health and safety risks for labour hire workers, and develop 
interventions to minimise or remove those risks. I recommend that the Victorian 
Government collect this data and, periodically, make it publicly available. 
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3.1 Introduction 
This chapter examines the current regulatory framework for labour hire employment 
arrangements in Victoria, and the implications of this framework in practice.214 The principal 
source of employment rights and obligations for most Victorian employees and employers 
across the private and public sectors is the Fair Work Act. Accordingly, much of this chapter  
is devoted to examining features of that legislation.215 

As noted in 2.1.3, many labour hire businesses in Victoria are already highly compliant with 
their legal obligations. However, evidence received by the Inquiry about the labour hire industry 
was not confined to rogue labour hire operators exhibiting unlawful practices. The Inquiry 
heard considerable evidence about adverse effects of labour hire employment arrangements 
which operate entirely in accordance with the current regulatory framework, and the Terms of 
Reference require consideration of these matters. 

The starting point for a review of labour hire employment regulation in Victoria is that labour 
hire, as an employment model, is entirely lawful. Further, there is little specific regulation of the 
labour hire sector. Cochrane and McKeown describe Australia as having a ‘lightly regulated 
framework’ for agency work. They note that there are few national regulations surrounding 
agency work, such as sectoral limitations or limitations on reasons for hire, maximum duration 
of hire, maximum renewal or total duration.216 In contrast to the approaches of many other 
countries, some of which are outlined at 5.2, there are presently no federal or state laws which 
specifically prohibit, qualify or curtail the use of labour hire employment.217 

A second key observation regarding the regulatory framework governing labour hire 
employment in Victoria is that, generally speaking, employment laws do not differentiate 
between labour hire employment and any other type of employment. In a direct employment 
relationship, the employer and the party controlling the day-to-day work of an employee are 
one and the same. However, in a labour hire employment arrangement, the party with de 
facto control over the employee’s work is not the labour hire agency employer, but the host. 
The employee commences and concludes work in accordance with the requirements of the 
host, works at the direction of the host, at the host’s workplace, and in many cases alongside 
direct employees of the host. Further, irrespective of the length and regularity of a labour hire 
employee’s work for a host, the labour hire employee’s engagement at the host’s business is, 
of its nature, temporary. 

These inherent features of labour hire employment arrangements mean that despite the 
equal application of employment regulation to labour hire employment and non-labour hire 
employment in a formal sense, there are quite different substantive consequences for the 
obligations of labour hire employers and hosts, and the rights of labour hire employees. The 
FWC recently observed that: ‘these arrangements can be a minefield for all concerned, both 
in practical terms and in terms of rights and obligations arising under legislation, industrial 
instruments and contracts of employment.’218 

214. See Terms of Reference, (1)(iv)-(vi).
215.  The Chapter deals with regulation which impacts labour hire employment, rather than other 

commercial or business regulation affecting labour hire arrangements. In addition to the Fair Work 
Act, other Federal laws may impact upon labour hire employees in Victoria. The Independent 
Contractors Act 2006 (Cth), Migration Act 1958 (Cth) and Part 6-4A of the Fair Work Act regarding 
TCF outworkers are considered further in Part II of this Report. This Report does not consider 
the operation of the general commercial law framework under, for example, the Competition and 
Consumer Act 2010 (Cth) and Australian Consumer Law and Fair Trading Act 2012 (Vic).

216. Cochrane and McKeown (2015), 948.
217.  Although note that modern awards and some federal enterprise agreements include provisions 

regulating aspects of labour hire relationships; see 3.2.3 and 3.3.4.
218. Kool v Adecco Industrial Pty Ltd [2016] FWC 925, [46]. 
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3.2 Minimum terms and conditions of 
engagement for labour hire workers
3.2.1 Mode of engagement of labour hire employees in Victoria
A key determinant of the minimum terms and conditions of labour hire workers in Victoria  
is their mode of engagement. 

Data regarding mode of engagement
There is consistent evidence that the overwhelming majority of labour hire employees  
are engaged as casual employees. 

ABS data indicates that compared to employees generally, labour hire workers were more 
likely to be without paid leave entitlements (79% compared to 23% of employees overall), 
which is commonly used as an indicator of casual employment.219 Further, the data indicates 
that a greater proportion of labour hire workers were engaged on a fixed term contract basis 
compared to all employees (15% compared with 3%).220 

The 2003 RMIT Study survey of employment service agencies indicated as follows: 

•	 Three quarters of on-hire employees received casual loadings.221 

•	  Agencies which were members of the RCSA reported a mean of 80.8% engagement of 
employees, and 17.1% engagement of independent contractors. Non-RCSA agencies 
reported a much higher engagement of independent contractors, at 37.6%, with 61.6% 
employees.222 

Inquiry evidence 
Also consistent with the above, the Inquiry heard that overwhelmingly, labour hire workers are 
engaged as casual employees. Many participants submitted that the most common mode of 
engagement within the labour hire industry is casual employment. 

The vast majority of labour hire agencies who provided submissions and evidence to the 
Inquiry indicated that they employed workers either exclusively or overwhelmingly as casual 
employees.223 Schedule 2 to this Report, summarising the information provided to the Inquiry 
by labour hire agencies, indicates that many of these agencies engage 90% to 100% of their 
labour hire employees as casuals. 

The AMWU submitted that of the 157 labour hire workers who responded to the AMWU 
Survey, 129 (82%) were casual.224 

Most participants also accepted that permanent employment of labour hire workers was 
uncommon. RCSA, referring to the 2003 RMIT Study, put the figure at 16%.225 The AMWU 
survey indicated that 18% of workers were permanent.226 The Inquiry heard some examples of 
labour hire workers being engaged as independent contractors. In the case of the information 

219. ABS, 6105.0 (2010), 4.
220. Ibid. 
221. Brennan et al (2003), 87.
222. Ibid 50.
223.  See e.g. Chandler MacLeod, Submission no 114, 2; Australia Wide Personnel, Dandenong Hearing, 

30 November 2015.
224. AMWU, Submission no 95, 4.
225. RCSA, Submission no 110, 13.
226. AMWU, Submission no 95, 4.
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and communication technology (ICT) industry, the Inquiry heard that independent contracting 
and on-hiring was common.227 It also heard of instances of this practice in certain other 
industries such as the cleaning and security industries228 and in respect of some CRTs.229 The 
CELRL submitted that in many cases, agencies engage workers using the so-called ‘Odco’ 
system, through which an agency purports to engage workers as independent contractors 
before on-hiring them to host organisations.230 

However, RCSA submitted that there is a common misconception that on-hire workers are 
primarily engaged as independent contractors, whereas the majority of on-hire workers 
are employees. On-hire workers engaged as independent contractors are primarily in the 
professional category. RCSA did not accept the engagement of unskilled and semi-skilled 
workers as independent contractors because of a view that such workers are typically 
incapable of fulfilling the indicia required to sustain a genuine business to business 
relationship.231

The engagement of labour hire workers as independent contractors, as with directly engaged 
independent contractors, means that most employment regulation does not apply at all to these 
workers. The use of independent contracting in Victoria is examined more generally at 8.2. 

Conclusions and findings - mode of engagement 
The overwhelming mode of engagement of labour hire workers in Victoria is casual 
employment. To a lesser extent, labour hire workers may be engaged as independent 
contractors, particularly in professional roles in industries such as information technology.  
To a significantly lesser extent, labour hire employees are engaged on a fixed term employment 
basis. Permanent employment is rare. Whilst each of these non-permanent forms of 
engagement is present across the broader Victorian labour market, their cumulative prevalence 
within the labour hire industry is considerably greater.

This has implications for the minimum terms and conditions which apply to labour hire workers. 

3.2.2 Statutory minimum standards 
The Fair Work Act contains a number of statutory minimum standards with general application 
to national system employees.232 

The National Employment Standards 
The National Employment Standards (NES) are a set of statutory minimum conditions about 
hours of work, various leave entitlements, notice of termination, redundancy pay and 

227.  ITCRA, Submission no 39, 6; Professionals Australia, Submission no 34, 4; Dr G. V. J. Forsyth, 
Submission no 5, 2.

228. UV, Submission no 98, 11.
229. AEU, Submission no 103, 4.
230.  CELRL, Submission no 99, 8, referring to the contractor arrangements upheld as lawful in Building 

Workers Industrial Union of Australia v Odco Pty Ltd (1991) 29 FCR 104.
231. RCSA, Submission no 110, 13. 
232.  The Fair Work Act applies primarily to national system employers and their employees: see s 14. Its 

particular application differs: between Territories and States; between referring States and Western 
Australia (which has not referred industrial relations powers to the Commonwealth); and between 
each referring State depending upon the nature of its referral. Generally speaking, the Fair Work 
Act applies to all constitutional corporations in Australia; to unincorporated businesses, except 
those in WA; to almost all employment in Victoria, and all employment in the Territories; and to the 
federal public sector. State public sector employment in NSW, Queensland, SA, Tasmania and WA 
is not covered by the Fair Work Act; and it does not apply to local government employment in all 
of those states (except Tasmania). State industrial laws continue to apply to public sector and local 
government workers in the relevant states.
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Table 3.1: Application of National Employment Standards to labour hire workers

National 
Employment 
Standard 

Application to casual 
labour hire employees 

Application to 
independent 
contractor labour 
hire workers 235 

Application to 
fixed term labour 
hire employees 

Maximum weekly 
working hours 
plus reasonable 
additional hours 236 

√ X √

Capacity to request 
flexible work 
arrangements 237 

Where the employee has 
been employed by the 
employer on a regular 
and systematic basis for 
a sequence of periods 
of employment during 
a period of at least 
12 months; and has a 
reasonable expectation of 
continuing employment

X Where the 
employee has 
had more than 12 
months’ continuous 
service with the 
employer

Unpaid parental 
leave and related 
entitlements 238 

Where the employee has 
been employed by the 
employer on a regular 
and systematic basis for 
a sequence of periods 
of employment during 
a period of at least 
12 months; and has a 
reasonable expectation of 
continuing employment

X Where the 
employee has 
had more than 12 
months’ continuous 
service with the 
employer

Annual leave 239 X X √
Paid personal/
carer’s leave 240 

X X √

Unpaid carer’s  
leave 241 

√ X √

other matters. They cannot be displaced by an employment contract, award or enterprise 
agreement. 233

The application of these standards to labour hire workers differs depending upon the mode of 
engagement of the labour hire worker. Table 3.1 summarises the application of the NES across 
the main modes of engagement of labour hire workers. 

233. Fair Work Act ss 44(1), 55(1), 56, 61. 

235.  With the exception of TCF outworkers, pursuant to Fair Work Act Part 6-4A Division 2, which deems 
TCF contract outworkers to be employees for purposes of the NES.

236. Fair Work Act Part 2-2 Division 3.
237.  Fair Work Act Part 2-2 Division 4.
238. Fair Work Act Part 2-2 Division 5.
239. Fair Work Act Part 2-2 Division 6.
240. Fair Work Act Part 2-2 Division 7, Subdivision A.
241. Fair Work Act Part 2-2 Division 7, Subdivision B.
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Table 3.1: Application of National Employment Standards to labour hire workers (Cont.)

National 
Employment 
Standard 

Application to casual 
labour hire employees 

Application to 
independent 
contractor labour 
hire workers 

Application to 
fixed term labour 
hire employees 

Paid compassionate 
leave 242 

X X √

Unpaid 
compassionate 
leave 243 

√ X X

Community service 
leave 244 

√ X √

Paid jury service 245 X X √
Award-derived long 
service leave 246 

Depends upon terms 
of award-derived long 
service leave

X Depends upon 
terms of award-
derived long service 
leave

Entitlement to be 
absent on a public 
holiday 247 

Where an employer’s 
request to work on 
a public holiday is 
unreasonable, having 
regard to a number of 
factors including: the type 
of employment; the nature 
of the work performed; 
and whether it could 
reasonably be expected 
that the employer would 
make the request

X Where an 
employer’s request 
to work on a 
public holiday is 
unreasonable, 
having regard to a 
number of factors 
including: the type 
of employment; 
the nature of the 
work performed; 
and whether it 
could reasonably 
be expected that 
the employer would 
make the request 

Notice of 
termination or 
payment in lieu of 
notice 248 

X X X

Redundancy pay 249 X X X
Provision of Fair 
Work Information 
Statement 250 

√ X √

242. Fair Work Act Part 2-2 Division 7, Subdivision C, s 106.
243. Fair Work Act Part 2-2 Division 7, Subdivision C, s 106.
243. Fair Work Act Part 2-2 Division 8.
244. Fair Work Act Part 2-2 Division 8, s 111.
245. Fair Work Act Part 2-2 Division 9.
246. Fair Work Act Part 2-2 Division 10. 
247. Fair Work Act Part 2-2 Division 11, Subdivision A.
248. Fair Work Act Part 2-2 Division 11, Subdivision B. 
249. Fair Work Act Part 2-2 Division 12.
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Table 3.1 demonstrates that as casual employees, most labour hire employees are not entitled 
to annual leave, paid personal/carer’s leave, paid compassionate leave, paid jury service 
leave, notice of termination, payment in lieu of notice or redundancy pay under the NES. Other 
minimum standards which only apply in limited circumstances include the right to request 
flexible working arrangements, the right to unpaid parental leave and public holidays. 

The loading on base hourly pay rates, which casual employees are entitled to, addressed 
further at 3.2.3, is intended to compensate for the absence of some of these minimum terms 
and conditions. 

Some but not all NES entitlements apply to labour hire employees engaged on a fixed term 
basis. However, the NES do not apply at all to labour hire workers who are engaged as 
independent contractors. 

Long service leave 
The Long Service Leave Act 1992 (Vic) (LSL Act) provides for paid long service leave for 
employees, based on the employee’s period of continuous employment with one employer.250 

Eligibility for long service leave arises after seven years of continuous employment if the 
employment ends,251 and after 10 years of continuous service otherwise.252 

Casual and seasonal employees are entitled to long service leave, provided that the employee 
is not absent from work for three months or more, other than when this is due to the terms of 
the engagement or the seasonal nature of the employment.253 However, some interruptions 
from employment do not count towards the qualifying period of employment.254 

Notwithstanding the application of the LSL Act to casual and seasonal employees, most labour 
hire employees are unlikely to complete the requisite period of service to entitle them to take 
long service leave, in light of the temporary nature of their engagement. ABS data from 2010 
indicates that a greater proportion of labour hire workers had been with their current employer 
for less than a year (60%) compared with 23% of all employees.255 Further, as periods between 
engagements do not count towards the qualifying period, unless the labour hire employee had 
continuous engagements for the seven or 10 year period, it would take longer than this period 
of time to accrue the requisite period of service. 

Labour hire workers who are independent contractors are not entitled to long service leave 
under the LSL Act.

250. LSL Act ss 60, 62.
251. LSL Act s 58.
252. LSL Act s 56.
253. LSL Act s 62A.
254. LSL Act s 63.
255. ABS, 6105.0 (2010), 4.
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3.2.3 Modern awards 
The Fair Work Act provides for the making, application and enforcement of modern awards, 
which set minimum terms and conditions for employees in particular industries or occupations. 
They supplement the NES.256 There are currently 122 modern awards in operation, and the 
majority of these are industry based.257 Typical features of a modern award include a wage 
and skill-based classification system or career structure, arrangements for when work is 
performed, rostering, overtime and weekend penalty rates, allowances and dispute resolution 
and consultation processes.258 

Inquiry evidence 
The majority of submissions and evidence received by the Inquiry indicated that the industrial 
instrument which most commonly directly applies to labour hire employees is the relevant 
modern award applicable to the host’s industry.259 Some industry groups and labour hire 
agencies indicated that enterprise agreements covering either the host and its employees, 
or the labour hire agency and its employees, applied to labour hire relationships. This is 
addressed further at 3.3.2. 

Award regulation of labour hire 
During the modern award-making process, the then Australian Industrial Relations Commission 
(AIRC) determined not to make a specific modern award for labour hire employment. Most 
participants in that process: 

... took the view that labour hire or on-hire employers and their employees should be covered by 
the award covering the host employer to whom the employees are on-hired and that most modern 
awards should have a provision in the coverage clause to that effect.260 

The AIRC developed the following labour hire/on-hire model provisions for insertion  
in modern awards: 

Industry awards

Insert in definitions clause: 
“on-hire means the on-hire of an employee by their employer to a client, where such employee 
works under the general guidance and instruction of the client or a representative of the client.”

Insert in coverage clause: 
“This award covers any employer who supplies labour on an on-hire basis in the industry (or 
industries) set out in clause (clauses) xxx in respect of on-hire employees in classifications covered 
by this award, and those on-hire employees, while engaged in the performance of work for a 
business in that industry (those industries). This sub-clause operates subject to the exclusions from 
coverage in this award.”

256. Fair Work Act s 132.  

257. See: https://www.fwc.gov.au/awards-and-agreements/awards/modern-awards/modern-awards-list.
258. See Fair Work Act s 139 – Terms that may be included in modern awards.
259.  See e.g. NUW and four workers, Dandenong Hearing, 30 November 2015; Labour hire agency, 

Closed Hearing 08, Dandenong, 30 November 2015; ASU Authorities and Services, Submission no 
31, 8; UV, Submission no 98, 7; MEAA, Melbourne Hearing, 8 February 2016; Labour hire agency, 
Closed Hearing 01, Mildura, 23 November 2016.

260. Award Modernisation [2009] AIRCFB 917.
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Occupational awards

Insert in definitions clause: 
“on-hire means the on-hire of an employee by their employer to a client, where such employee 
works under the general guidance and instruction of the client or a representative of the client.”

Insert in coverage clause: 
“This award covers any employer who supplies on-hire employees in classifications set out in clause 
(clauses) xxx and those on-hire employees, if the employer is not covered by another modern award 
containing a classification which is more appropriate to the work performed by the employee. This 
sub-clause operates subject to the exclusions from coverage in this award.”

Industry and occupational awards

Insert in definitions clause: 
“on-hire means the on-hire of an employee by their employer to a client, where such employee 
works under the general guidance and instruction of the client or a representative of the client.”

Insert in coverage clause: 
“(a)  This award covers any employer who supplies labour on an on-hire basis in the industry (or 

industries) set out in clause (clauses) xxx in respect of on-hire employees in classifications 
covered by this award, and those on-hire employees, while engaged in the performance of 
work for a business in that industry (those industries).” This sub-clause operates subject to the 
exclusions from coverage in this award.”

(b)  This award covers any employer who supplies on-hire employees in classifications set  
out in clause (clauses) xxx and those on-hire employees, if the employer is not covered by 
another modern award containing a classification which is more appropriate to the work 
performed by the employee. This sub-clause operates subject to the exclusions from coverage  
in this award.” 261

In addition, some awards contained pre-existing provisions in relation to labour hire employees, 
and these were retained in the relevant modern awards.262 

However, as with the NES, modern award terms do not apply to independent contractors.263 
Similarly, many award entitlements do not extend to casual employees. However, most modern 
awards also prescribe a casual loading, usually 25%, above the prescribed hourly rate of pay 
for a permanent employee under the modern award264 to compensate for the non-provision of 
other entitlements under awards or the NES.265 

Some modern awards provide a right for casual employees to request permanent employment 
after a specified period.266 Eligibility for casual conversion arises for some casual employees 
engaged in regular work with the same employer over a six month period. It provides a right 
for the employee to elect to have their contract converted to a full time or a part time contract. 
Employers have a right to refuse, so long as the refusal is not unreasonable.267 

261. Award Modernisation [2009] AIRCFB 945, Attachment B. 
262.  Award Modernisation [2009] AIRCFB 945, [111], referring to Aluminium Industry Award 2010; Black 

Coal Mining Industry Award 2010; Contract Call Centres Award 2010; Electrical Power Industry 
Award 2010; Hydrocarbons Industry (Upstream) Award 2010; Mining Industry Award 2010, Salt 
Industry Award 2010; and the Telecommunications Services Award 2010.

263.  With the exception of TCF contract outworkers, to which the Textile, Clothing, Footwear and 
Associated Industries Award 2010 applies.

264. Award Modernisation [2008] AIRCFB 1000, [47]-[50].
265. The adequacy of the casual loading is addressed further in Part II of this Report, at 9.1.8.
266.  These clauses were only included in Modern Awards where they had become an industry standard, 

or in other exceptional circumstances: Award Modernisation [2008] AIRCFB 1000, [51].
267.  See e.g. Manufacturing and Associated Industries and Occupations Award Modern Award 2010, 

clause 14.4. 
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Evidence to the Inquiry suggested that casual conversion clauses have not had any significant 
impact on labour hire employment.268 This is likely to be for a number of reasons. Conversion 
clauses are only contained in some modern awards where they constitute an industry standard, 
or in other exceptional circumstances, thus are not universally available.269 Further, the criteria 
for accessing the right of conversion, such as the minimum period of employment required, 
and the requirement to have worked on a regular and systematic basis, are less likely to arise in 
a labour hire context. In addition, evidence to the Inquiry regarding the reluctance of labour hire 
workers to voice concerns about employment conditions suggests that requests for conversion 
may not be made, even where a right exists.270 Alternatively, labour hire workers may prefer 
to remain casuals in order to retain their casual loading.271 Finally, the structure and nature of 
labour hire employment is likely (in many instances) to provide a reasonable basis for refusal of 
a casual conversion request by a labour hire employer. 

Consistent with these observations, in March 2016, the AMWU made a submission to the 
FWC’s four yearly Modern Award Review (Casual and Part-Time Employment) seeking the 
insertion of award provisions deeming casuals to be permanent employees after six or twelve 
months’ employment. The union argued that casual conversion clauses in awards had been 
ineffective due to the vulnerability of non-permanent employees.272 

3.2.4 Contractual provisions applying to labour hire workers
In addition to the statutory framework, labour hire workers’ terms and conditions are 
determined by the content of their contract of engagement with the labour hire agency. 

The Inquiry heard that in some cases, labour hire workers were afforded contractual 
entitlements above the statutory minimum requirements. For example, Adecco told the Inquiry 
that it used market rates to determine most of its employment conditions, particularly in white 
collar professions.273 

However, the Inquiry also heard of two types of contract terms which disadvantaged labour 
hire workers. 

Firstly, the Inquiry was told about the use of restraint of trade clauses in labour hire contracts, 
with the effect of preventing the labour hire worker from engaging in direct employment 
with the host. Dr G Forsyth submitted that restraint clauses were a hallmark of labour hire 
professional services contracts. He said: 

The clause on restraint of trade is to protect the labour hire firm and prevent the host firm from 
engaging the contractor directly. Contractors are placed in a position of being exposed to a claim 
where any “related party” is cited by the agent. …Such a clause can be used to prevent a contractor 
to, for example, a Federal government agency from working in any other agency of the Federal 
government.274 

In addition to such terms being found in labour hire employee contracts, the Inquiry heard 
that as a term of commercial arrangements between hosts and labour hire agencies, fees may 
apply where the host engages the labour hire employee as a direct employee.275 

268. E.g. Australia Wide Personnel, Dandenong Hearing, 30 November 2015.
269. Award Modernisation [2008] AIRCFB 1000 (19 December 2008), [51].
270. E.g. AMWU, Submission no 95, 13.
271. E.g. Australia Wide Personnel, Dandenong Hearing, 30 November 2015;
272. ‘Bid for casual “deeming” provision begins’, Workplace Express, 14 March 2016.
273. Adecco, Dandenong Hearing, 30 November 2015.
274. Dr G Forsyth, Submission no 5, 5.
275.  E.g. Australia Wide Personnel, Dandenong Hearing, 30 November 2015; Labour hire agency, Closed 

Hearing 08, Dandenong, 30 November 2015.
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Secondly, the Inquiry heard evidence that in some cases, workers are required to make up-
front payments in order to be eligible for work through a labour hire agency. For example, 
the AMIEU described a practice at LSA whereby the worker must sign an authority to 
deduct the costs of a pre-employment medical, Q fever testing and vaccine, split vaccine, 
drug and alcohol screening, compulsory screening and secondary screening (if required) 
from the worker’s pay. The AMIEU submitted that this means that to obtain a placement 
in the meat industry the worker is forced to pay $670 to $870.276 There was also evidence 
of fee requirements in the public education sector.277 The IEU submitted that the Victorian 
Government should ensure that labour hire agencies are prohibited from levelling charges on 
employees; and that employers should be liable for any costs associated with the provision of 
the labour hire service.278 

The Fair Work Act requires employees’ wages to be paid in full, unless deductions are 
authorised by law, or otherwise agreed in writing by the employee and are principally for the 
employee’s benefit.279 It also prohibits an employer from unreasonably requiring an employee to 
spend any amount of their wages.280 The practice of deducting fees from labour hire employees 
was the subject of a recent court decision. The labour hire agency, Oz Staff Career Services, 
had charged an ‘administration fee’, usually $25 per week, to 102 employees working at 
Federation Square and Crown Casino in Melbourne. The labour hire agency admitted that the 
deductions contravened the relevant Fair Work Act provisions.281 

3.2.5 Conclusions and findings – minimum terms and conditions for 
labour hire workers
It is an unavoidable consequence of the engagement of labour hire workers as casual 
employees, or as independent contractors, that they do not receive the benefit of many/
any minimum employment conditions under the NES. Labour hire workers engaged as fixed 
term employees receive most but not all of the minimum NES conditions. Casual labour hire 
employees also miss out on many award conditions, so are often worse off than directly 
engaged permanent employees of the host, even taking into account the casual loading.

Modern awards play a critical role in ensuring that labour hire employees have the protection 
of minimum hourly rates of pay; and certain other minimum conditions (which vary depending 
on whether they are casuals or fixed term employees). The on-hire provisions in most modern 
awards appear to operate effectively to ensure the extension of award terms and conditions to 
labour hire employees performing work covered by the relevant award, reflecting the principle 
that labour hire employers and their employees should be covered by the award covering the 
host employer to whom the employees are on-hired.

Casual conversion clauses in awards have not proved to be an effective mechanism to assist 
labour hire casuals to obtain permanent employment. 

Contractual provisions which require an employee to pay a fee or commission to a labour hire 
agency in order to obtain work, and contractual provisions which prevent or hinder a labour 
hire employee from obtaining direct employment with a host, should be discouraged. These 
issues are addressed further in Recommendation 26, at 5.6.4.

276. AMIEU, Submission no 77, 3.
277.  See 3.3.7.
278. IEU, Submission no 81, 10.
279. Fair Work Act ss 323, 324.
280. Fair Work Act s 325.
281.  FWO v Oz Staff Career Services Pty Ltd & Ors [2016] FCCA 105; see ‘Illegal wage deductions’, 

Shortlist, 25 February 2016.

1836

1836



98 Victorian Inquiry into the Labour Hire Industry and Insecure Work

3.3 Enterprise bargaining and the application 
of enterprise agreements to labour hire 
employees in Victoria
3.3.1 Introduction 
The Fair Work Act provides for the making of enterprise agreements. These are instruments 
negotiated between employers and their employees, sometimes with the involvement of 
unions, which prescribe enterprise-specific wages and other employment conditions.282 

The Fair Work Act also contains a framework which facilitates bargaining in good faith for 
enterprise agreements, provides for representation during bargaining (including by unions) and 
permits industrial action to be taken in support of bargaining claims.283 

When an enterprise agreement applies to an employer and employee, it has the effect of 
displacing the application of the modern award which would otherwise apply to that employer 
and employee.284 Employees must be better off overall under an enterprise agreement than the 
applicable modern award (this is known as the ‘Better Off Overall Test’ or ‘BOOT test’).285 

Nothing in the Fair Work Act prevents a labour hire employer and its employees from making 
an enterprise agreement which would cover the performance of work by the labour hire 
employees on a host’s site. 

The Inquiry heard from Ai Group that enterprise agreements are common in the labour hire 
industry, and that there is no evidence that the coverage of labour hire employees under 
enterprise agreements is lower than the coverage of employees under agreements generally. 
In fact Ai Group submitted that given the large number of enterprise agreements which 
exist in the labour hire industry and the fact that virtually all of the large labour hire agencies 
have enterprise agreements, it is likely that a higher proportion of employees in the labour 
hire industry are covered by an enterprise agreement compared to employees across other 
industries.286

Master Builders submitted that in the construction industry, a number of labour hire businesses 
have enterprise agreements with construction unions such as the CFMEU.287 However it 
submitted that often these agreements are in identical or similar terms to those covering 
employees of the host employer, and that occasionally labour hire employees may have 
superior terms to employees of the host employer.288 

Adecco told the Inquiry it has around 30 active enterprise agreements in highly unionised 
worksites, which are generally site and industry specific. However, Adecco also said: 

282.  Fair Work Act Part 2-4. ‘Greenfields’ enterprise agreements may be made between employers 
and employee organisations, for a genuine new business venture or project where there are no 
employees yet employed in the relevant enterprise (Fair Work Act s172(2)(b), (4)). Greenfields 
agreements are not specifically addressed in this Report. 

283. Fair Work Act Parts 2-4 and 3-3.
284. Fair Work Act s 57. 
285. Fair Work Act Part 2-4 Division 4 Subdivision C. 
286. Ai Group, Submission no 53, 14.
287. Master Builders, Submission no 38, 3.
288. Master Builders, Submission no 38, 3.
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[w]e are seeing a large drop off in that because of the rise of popularity of the parity clause, so most 
of the large employers that we work with have EBAs in place with parity clauses, so it is like for like; 
there is actually no difference between the employees that are directly hired through ourselves or 
those that are directly hired through the client.289 

In addition to the evidence presented to the Inquiry, a number of FWC decisions indicate that 
some labour hire agencies which seek to implement their own enterprise agreements have had 
proposed agreements rejected by the tribunal because they did not pass the BOOT test.290 In 
MP Resources Pty Ltd, the FWC made the following observations in considering an application 
to approve a labour hire employer’s agreement in the meat industry:

There have been a number of applications for approval of enterprise agreements covering labour 
hire agencies in the same industries which appear to be competing against each other on the basis 
of inferior terms and conditions. No unions or other employee representatives are involved in the 
negotiation of these enterprise agreements, which are poorly drafted and involve complex wages 
provisions. The employees are geographically dispersed from each other and from the employer. The 
agreements are broad reaching in the scope of work covered and in their geographical application.

A common feature of the applications for approval of these agreements appears to be reliance on 
exceptional circumstances in a small area of the proposed coverage of the agreement to justify the 
inferior conditions that will apply to all employees.

This approach is contrary to the objects of the Act which provide for the guaranteed safety net of 
“fair, relevant and enforceable minimum terms and conditions” through, among other things, modern 
awards and achieving “productivity and fairness” through an emphasis on enterprise agreements. 
At best, the repeated attempts to gain approval of agreements in terms that have previously been 
rejected by the Commission or modified by the provision of undertakings is careless, at worst it lacks 
integrity.291 

Evidence to the Inquiry suggests that, notwithstanding some labour hire agencies having 
enterprise agreements with their employees, the directly applicable industrial instrument for 
labour hire employees is more commonly the modern award.292 In most cases, even where 
labour hire agencies pay employees market rates, or host agreement rates, the modern award 
will be the instrument which sets the legal minimum terms and conditions which the employee 
is entitled to. 

3.3.2 Inquiry evidence regarding the application of host enterprise 
agreement terms and conditions to labour hire employees
The Inquiry heard differing accounts of whether, and how often, enterprise agreement terms 
and conditions were applied to labour hire employees. However, consistent with the accounts 
of Master Builders and Adecco above, where enterprise agreement terms were applied, this 
commonly occurred with reference to the terms of a host’s enterprise agreement. The most 
common device to achieve this is the application of a ‘parity’ clause (usually referred 

289. Adecco, Dandenong Hearing, 30 November 2015.
290.  See e.g. Mk2 Recruitment Pty Ltd [2015] FWC 6600; this agreement was subsequently approved 

(with undertakings) after the employer increased its proposed hourly rate rise from 5 to 15 cents and 
withdrew some of the proposed terms removing award conditions, see Mk2 Recruitment Pty Ltd 
[2015] FWCA 6915. 

291.  [2015] FWC 6820, [37]-[39]. The FWC referred (at [28]) to several other decisions in which 
agreements were not approved: Top End Consulting Pty Ltd [2010] FWA 662; Mondex Group Pty 
Ltd [2015] FWC 1148; Agri Labour Pty Ltd [2015] FWC 5332. See also ‘UV takes action against 
hospitality labour hire firm over penalty rates’, Workforce, No 19842, 20 October 2015; ‘Hospitality X 
terminates EA ‘scam’ amid union court action’, Workforce, No 19973, 17 February 2016.

292.  See e.g. NUW and four workers, Dandenong Hearing, 30 November 2015; Labour hire agency, 
Closed Hearing 08, Dandenong, 30 November 2015; ASU Authorities and Services, Submission no 
31; UV, Submission no 98; MEAA, Melbourne Hearing, 8 February 2016; Labour hire agency, Closed 
Hearing 01, Mildura, 23 November 2016.
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to as a ‘site rates’ or ‘jump up’ clause) in the host’s agreement. These have been described 
as: ‘clauses seeking to extend employees’ wages and conditions under an agreement to 
contractors or labour hire workers engaged at the workplace.’293 The Inquiry also heard 
evidence from some labour hire employers that they simply apply the host’s enterprise 
agreement (although not legally obliged to do so). Parity clauses are discussed further at 3.3.4.

Evidence from labour hire companies 
A number of labour hire agencies indicated that in all or the majority of cases, they will engage 
employees on the relevant enterprise agreement rates applying at a site, irrespective of 
whether the host’s agreement contains a ‘site rates’ clause. For example, Chandler Macleod 
submitted that in many instances, productivity is retained or enhanced on a site where pay and 
conditions parity is maintained between direct hire and on-hire employees. Chandler Macleod 
noted however that where there is no ‘site rates’ clause in a host company’s enterprise 
agreement, then the relevant industrial instrument is the applicable modern award, which it 
regards as a fair and consistent benchmark for the particular industry or occupation.294 

One labour hire agency told the Inquiry that: 

…[w]e’ll make sure that parity is kept on site and the conditions and pay rates are the same for all 
on site, should that be a part of the agreement. If there’s not a clause in the agreement that states 
that labour hire will be based on the same conditions, we would advise our client that it’s probably 
in their best interests to make sure that parity is kept on site and we pay to the EBA conditions, and 
the majority of clients will follow that…. The occasional one won’t and I guess it depends on the 
situation, but I don’t come across too many where a client of that size that has an EBA won’t agree 
to pay to the EBA. I’m not saying it doesn’t happen, but we try and avoid that as best we can…. It 
causes probably too much grief from our end in the people that we employ going to a site where 
everyone else that’s working alongside them is being paid a higher rate, so it doesn’t make for good 
business sense from us and doesn’t give us the name that we want.295 

As noted above, Adecco told the Inquiry that it used market rates to determine most of its 
employment conditions. In some smaller workplaces it would pay award rates where those 
rates are the norm. In white collar professions, it would pay an attractive rate to obtain 
candidates.296 

Australia Wide Personnel told the Inquiry that in instances where its client has an enterprise 
agreement on the site, it will always pay those individuals according to the site enterprise 
agreement, regardless of whether the agreement has a clause requiring it to do so:

We see that our employee will be working probably next to a person who is employed directly by 
that company under that EBA, doing the same sort of role and we think it can probably only lead to 
headaches for our client if we are paying a different rate to the person who is doing exactly the same 
job standing next to them.297 

Another labour hire agency told the Inquiry it pays site rates as a matter of its own policy and 
practice, not because of any legal requirement.298 

Other labour hire providers, such as an agency which provided information in a closed hearing, 
generally do not pay according to a host’s enterprise agreement. This agency considered that 
paying in accordance with the host’s agreement confused employees and led them to believe 

293. Stewart et al (2016), [14.38].
294. Chandler MacLeod, Submission no 114, 9. 
295. Labour hire agency, Closed Hearing 08, Dandenong, 30 November 2015.
296. Adecco, Dandenong Hearing, 30 November 2015.
297. Australia Wide Personnel, Dandenong Hearing, 30 November 2015.
298. Labour hire agency, Closed Hearing 13, Geelong, 7 December 2015.
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they were employed by the host employer.299 Another labour hire agency described a situation 
where a host employer decided to move labour hire workers from the modern award to the 
relevant enterprise agreement. This led to a decision some months later to lay off several 
labour hire workers, as the budget for the service had not increased commensurate with the 
increase in pay rates that flowed from that decision.300 

Evidence from unions and employees 
Evidence from unions and employees suggested that it was common for the applicable rate for 
labour hire workers at a site with an enterprise agreement to be less than that provided by the 
host’s enterprise agreement.301 

CFMEU Construction referred to the 2003 RMIT Study finding that 31% of host companies 
did not require employment agencies to provide the equivalent basic terms and conditions of 
employment they provide to their own employees, while another 9% only did so sometimes.302 

In a number of cases, the Inquiry heard that the rate of pay provided to casual labour hire 
workers was less than that of a permanent direct employee of the host, even taking into 
account the casual loading (typically 25%) applicable to the casual’s rate of pay under the 
applicable modern award. For example, UV told the Inquiry that at the Coca Cola Moorabbin 
site, casual labour hire workers are not covered by the site enterprise agreement and earn 
around $21 per hour compared to permanent wage rates on site of about $44 per hour for 
performing largely the same role.303 Similarly, casual employees at PPG (a paint production site) 
are paid $20 to $23 per hour compared to permanent employees earning over $40 per hour.304 

ASU Authorities and Services submitted that labour hire workers experience lesser standards 
of pay and conditions than employees at host organisations within the ASU’s industrial areas 
of coverage. Pay rates are vastly different, with staff directly employed by councils paid better 
than their labour hire counterparts; leave entitlements are significantly better at councils than 
for employees engaged by labour hire employers; and in some instances, labour hire agencies 
consider the employees to be award-free and consequently they are paid below the minimum 
classification level of the applicable award, and denied rostered days off and paid overtime.305 

MEAA told the Inquiry that it has enterprise agreements with the operators of all of the publicly-
owned Victorian entertainment/event venues such as Melbourne Park and the Convention 
Centre. When labour hire workers are engaged at those sites, the modern award applies. With 
on-costs, it is not much cheaper for the businesses to engage labour hire, however it results in 
a lower rate of pay for the workers.306 

The AMWU submitted that many labour hire workers state that they have worked alongside 
permanent employees for half the money and fewer conditions, despite doing the same job. 
The AMWU characterises this practice as an effort by an employer to undercut the pay in their 
workplaces, undermine the enterprise bargaining framework and deny workers their rights.307 

In addition, the Inquiry heard that even where site rates are extended to labour hire workers, 
other enterprise agreement terms and conditions were not applied to labour hire workers, 

299. Labour hire agency, Closed Hearing 26, Morwell, 29 February 2016. 
300. Labour hire agency, Closed Hearing 01, Mildura, 23 November 2015.
301.  See e.g. SDA, Submission no 36, 3; MEAA, Melbourne Hearing, 8 February 2016; HACSU, 

Submission no 35, 8.
302. CFMEU Construction, Submission no 27, 11.
303. UV, Submission no 98, 8. 
304. UV, Submission no 98, 15.
305. ASU Authorities and Services, Submission no 31, 11.
306. MEAA, Melbourne Hearing, 8 February 2016.
307. AMWU, Submission no 95, 6-7. 
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such as site grievance procedures and performance management processes308 and casual 
conversion clauses.309 

3.3.3 Legal framework for application of host’s enterprise 
agreement to labour hire employees 
In contrast to the approach outlined above in respect of modern awards, where the applicable 
terms and conditions for labour hire workers are determined with reference to the conditions 
applicable under the award for direct employees of the host, the framework for enterprise 
agreement-making under the Fair Work Act does not readily facilitate the application of a host’s 
enterprise agreement to a labour hire employee working in that business. 

The primary focus of the Fair Work Act agreement-making framework is upon the making of 
agreements at the enterprise level,310 called ‘single enterprise agreements’.311 Single enterprise 
agreements may be made by one employer (and its employees), or by two or more employers 
(and their employees) where the employers have a sufficiently common enterprise.312 Thus, a 
single enterprise agreement applying to both the host employer and the labour hire employer 
could not readily be made, without those parties having some additional common interest (e.g. 
being subject to the same funding arrangements or a common funding source). The Inquiry did 
not hear of any examples of this. 

Labour hire employees are not permitted to take part in bargaining for a host’s enterprise 
agreement. Agreements may only be made between the host and its direct employees.313 It 
follows that labour hire employees have no capacity to be represented in any negotiations for 
a host employer’s enterprise agreement.314 They are also not permitted to participate in any 
industrial action to support or advance claims for a proposed agreement.315 The impact of a 
host’s enterprise agreement on any labour hire employees working in the business is irrelevant 
in the FWC’s consideration of whether the agreement should be approved.316 

Once approved, enterprise agreements apply only to the relevant employer and its own direct 
employees.317 Additionally, the permissible content of enterprise agreements is limited to 
matters pertaining to the relationship between an employer and its own employees; and the 
relationship between the employer and a union covered by the agreement.318 Accordingly, a 
host’s enterprise agreement cannot include conditions for labour hire employees unless there is 
a sufficient connection between those conditions and the relationship between the host and its 
own direct employees or their union. Limits or qualifications on the employer’s ability to utilise 
labour hire employees generally do not have the requisite connection.319 

308. SDA, Submission no 36, 8.
309. AMWU, Submission no 95, 13.
310. See Fair Work Act s 171(a).
311.  Fair Work Act s 172(2). Multi-enterprise agreements may also able be made, although these are 

not widely utilised in practice: s 172(3). Note also the special provisions for the making of multi-
enterprise agreements covering low-paid employees: Part 2-4 Division 9.

312.  Fair Work Act s 172(5). This includes related corporations, or employers engaged in a joint venture or 
common enterprise. See also the capacity to obtain a single interest employer authorisation, Part 2-4 
Division 10.

313. Fair Work Act s 172(2)(a).
314. On bargaining representatives for non-greenfields agreements, see Fair Work Act s 176.
315. See Fair Work Act ss 409, 410.
316. Fair Work Act Part 2-4 Division 4 Subdivision B.
317. Fair Work Act s 51-53. 
318.  Fair Work Act s 172(1)(a)-(b). Agreements may also contain matters relating to deductions from 

wages for employees covered and how the agreement will operate: s 172(1)(c)-(d).
319.  R v Commonwealth Industrial Court; Ex parte Cocks (1968) 121 CLR 313; see the discussion of 

cases in which this principle has been applied to contemporary agreement clauses in Stewart et al 
(2016), [14.38].
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The Inquiry heard mixed views about whether the Fair Work Act should permit or facilitate the 
participation of labour hire workers in bargaining for a host’s agreement, or whether a host’s 
agreement should apply to labour hire workers. 

Many submitters called for the benefits of an enterprise agreement made and approved under 
the Fair Work Act, and applying to a host employer’s business, to be extended to labour hire 
workers performing work within the scope of that agreement at the employer’s business.320 
Women’s Information and Referral Exchange (WIRE) suggested legislating to the effect 
that a host employer’s workplace agreement applies to all workers in connection with that 
employer, including labour hire, agency, temporary, casual and contract employees, where that 
agreement is superior to the applicable award or other employment conditions.321 

CFMEU Construction submitted that labour hire agencies should be required to pay workers 
at ‘market rate’.322 The Health and Community Services Union (HACSU) and the Independent 
Education Union (IEU) submitted that the workers engaged by a labour hire agency should be 
regarded under Part 2-4 of the Fair Work Act as employees for the purposes of bargaining and, 
as a result, be covered by the host employer’s enterprise agreement.323 

The ACTU submitted that labour hire workers cannot bargain for a collective agreement with 
the host employer, or participate in bargaining for such an agreement. Whilst labour hire 
workers can make a collective agreement with the labour hire agency (subject to the practical 
barriers which attach to their predominantly casual form of engagement), the agency is not 
the entity which on a day-to-day basis controls the work that they perform and the conditions 
under which and location where it will be performed.324 

The NUW submitted that under the current bargaining framework, a company that directly 
employs its workers part time or full time is obliged to afford paid sick leave, annual leave 
entitlements and bargain collectively with its workers, while a company that chooses to engage 
significant numbers of non-permanent employees through a third party can ensure it keeps 
wages low by avoiding having to collectively bargain.325 

In contrast, VCCI and other employer groups argued that an employer should have the 
prerogative to determine the mix of employment forms that minimises costs or maximises 
productivity.326 Master Builders rejected the notion that ‘an employee of one employer (the 
labour hire agency) should be entitled to enjoy the same rates of pay and benefits negotiated 
by employees of another employer.’327 

3.3.4 Parity clauses

Legal framework 
Notwithstanding the limits on host enterprise agreement application to labour hire workers 
outlined above, some agreements include ‘parity,’ ‘site rates,’ or ‘jump-up’ clauses.328 The 
effect of a parity clause is to provide that where a labour hire worker is performing work which 
is the subject of an enterprise agreement, that employee is entitled to be paid at the same rate, 
and receive the same conditions, as a direct employee of the host performing that work. 
320.  SDA, Submission no 36, 2; Lucy, Submission no 2, 3; ASU Authorities and Services, Submission no 

31, 12; HACSU, Submission no 35, 20; IEU, Submission no 81, 9; NUW, Submission no 91, 22.
321. WIRE, Submission no 13, 2.
322. CFMEU Construction, Submission no 27, 25.
323. HACSU, Submission no 35, 20; IEU, Submission no 81, 9.
324. ACTU, Submission no 76, 24.
325. NUW, Submission no 91, 5.
326. VCCI, Submission no 25, 4; Ai Group, Submission no 53, 7.
327. Master Builders, Submission no 38, 3.
328. See 3.3.2 for a description of parity clauses.
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Parity clauses may be included in enterprise agreements where they sufficiently relate to the 
job security of the host’s direct employees.329 However, terms of a host’s enterprise agreement 
relating to use of, or conditions relating to, labour hire employees are not able to be directly 
enforced by the labour hire employees who are supposed to benefit from a parity clause in the 
agreement. As those employees do not fall within the scope of the agreement, they are not 
considered to be ‘covered’ by it within the meaning of s 53(1) of the Fair Work Act, a necessary 
prerequisite for being able to enforce the agreement. Only a union that is also covered by the 
agreement could take enforcement action if the parity clause in a host’s enterprise agreement 
is not being observed in respect of particular labour hire employees.

Support and opposition 
The Inquiry heard both support for and opposition to parity clauses. 

Some unions described the benefits of parity clauses in their enterprise agreements with 
employers.330 The SDA submitted that it is common practice for labour hire workers to be paid 
at the same rate of pay as direct employees in a number of large retail warehouses it covers, 
with only one example of a large warehouse which does not pay the enterprise agreement rate 
to labour hire workers. However, SDA noted that where the enterprise agreement rate applies, 
one common concern is that labour hire workers are only paid the minimum, entry level rate of 
pay in the agreement.331 

A number of employer organisations oppose parity clauses. VCCI called for the removal of the 
capacity for enterprise agreements to include terms that act to restrict an employer’s ability to 
choose the employment mix suited to their business.332 ACCI and Ai Group shared this view.333 
ACCI’s opposition extended to a situation where labour hire workers are working alongside 
workers who are covered by the enterprise agreement but being paid the award, for months 
or even years. ACCI indicated that the mechanism of a parity clause was not the best way 
for that issue to be resolved. However its representative expressed the view that this seemed 
more a question of work of equal value being paid equally, indicating that the practice (of direct 
employees and labour hire employees receiving different pay rates at the same site) at first 
blush sounded unfair.334 

Productivity Commission recommendation and Inquiry evidence 
The PC Workplace Relations Framework Report recently proposed that enterprise agreement 
terms which restrict the ‘engagement of independent contractors and labour hire workers, 
or regulate the terms of their engagement, should constitute unlawful terms under s. 194 of 
the Act.’335 This prohibition would mean that parity clauses could no longer be included in 
agreements, even where an employer, employees and/or union wished to include them. 

Notwithstanding that parity clauses do not limit a host’s discretion to engage labour hire 
workers, the Productivity Commission classed parity clauses as being in the same category 
as other terms which ‘act to restrict an employer’s prerogative to choose the employment mix 
suited to their business.’336 The Productivity Commission acknowledged that parity clauses ‘are 

329.  Fair Work Bill 2008 Explanatory Memorandum, [672]. See also Asurco Contracting v Construction, 
Forestry, Mining and Energy Union (2010) 197 IR 365; Australian Industry Group v Fair Work Australia 
(2012) 205 FCR 339.

330. ASU Private Sector, Submission no 47, 5; SDA, Submission no 36, 9.
331. SDA, Submission no 36, 7.
332. VCCI, Submission no 25, 4, Ai Group, Submission no 53, 7.
333.  Ai Group, submission no 53, 15; ACCI, Submission no 55, 18; ACCI, Melbourne Hearing, 10 

February 2016.
334. ACCI, Submission no 55, 18; ACCI, Melbourne Hearing, 10 February 2016.
335. PC Workplace Relations Framework Report (2015), Recommendation 25.2, 820.
336. Ibid, 819-20.

1843

1843



105PART I – LABOUR HIRE 

not a strict impediment to hiring contractors’. However, on the basis that parity clauses ‘do act 
to regulate the price of contract labour,’ it concluded that they therefore ‘presumably … must 
indirectly discourage the employment of contract labour’337 (and, it is assumed the Commission 
also meant, must discourage the use of labour hire arrangements). 

However, the capacity to pay labour hire employees at a lower rate than the applicable 
enterprise agreement rate was not a matter of any significance in evidence to the Inquiry 
regarding the reasons hosts use labour hire arrangements. Any productivity gains and cost 
savings measures associated with use of labour hire, including reduction in labour costs, were 
reported to arise from other aspects of the labour hire arrangement, such as the capacity to 
quickly obtain suitable labour and the flexibility to rapidly respond to peaks and troughs in 
demand for products or services.338 Further, as outlined at 3.3.2, many labour hire agencies 
indicated that they recommended that hosts extend enterprise agreement conditions to 
labour hire workers, even in the absence of a parity clause, for reasons relating to productivity, 
workplace harmony and fairness. Where labour hire agencies told the Inquiry that they did not 
recommend paying enterprise agreement rates, it was for other reasons. 

The 2003 RMIT Study survey indicated that only 3.3% of hosts cited reduction of staffing costs 
as one of their reasons for using labour hire.339 Further, it indicated that 60% of hosts required 
labour hire agencies to mirror basic terms and conditions of employment (such as rates of pay, 
overtime and hours of work) which the host provided to its own employees, and an additional 
9% sometimes did.340 The 2003 RMIT Study further found, based on its survey of labour hire 
agencies, that 66% of blue collar and 68% of white collar labour hire employees would receive 
equivalent rates of pay to the host’s pay rates.341 

The Productivity Commission acknowledged that the ‘capacity of an employer to contract with 
lower cost or more flexible forms of labour may undermine employees’ collective bargaining 
power in reaching EAs…’. 342 However, the Commission concluded that this was unlikely to 
occur ‘to any great extent’343 because ‘labour hire is [a] far from perfect substitute for ongoing 
labour.’344 In contrast, though, the Inquiry heard substantial evidence of labour hire employment 
arrangements being used to either replace permanent staff or to supplement a smaller 
permanent workforce on an ongoing basis. The Inquiry also heard about the negative impacts 
of this model for employees in collective bargaining.345 

337. Ibid, 817.
338. See 2.3. 
339. Brennan et al (2003), 18.
340. Ibid 24.
341. Ibid, 66.
342. PC Workplace Relations Framework Report (2015), 815.
343. Ibid, 817.
344. Ibid, 817.
345. See 2.4.2 re impact of labour hire on permanent employment.
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3.3.5 Transfer of business 
Ai Group called for amendments to the transfer of business provisions in Part 2-8 of the 
Fair Work Act, to clarify that where a worker transitions from on-hire employment to direct 
employment, this does not constitute a transfer of business.346 

The transfer of business provisions relevantly provide that a transfer of business will  
occur where: 

•	 an employee’s employment with the old employer is terminated; 

•	 within three months, the employee begins performing the same or substantially the same 
work for a new employer; and 

•	 there is a specified connection between the old and new employers, such as a transfer of 
assets, outsourcing, or ceasing to outsource work.347 

Where a transfer of business occurs, subject to an order of the FWC to the contrary, the old 
employer’s enterprise agreement will transfer to the new employer.348 Further, the transferring 
employee’s service with the old employer will be recognised for certain purposes as 
employment with the new employer349 (such as in respect of the minimum employment period 
to lodge an unfair dismissal claim).350 

Ai Group submitted that in its view, ‘temp’ to ‘perm’ arrangements do not constitute a transfer 
of business for purposes of Part 2-8 of the Fair Work Act. However, it pointed the Inquiry to 
a number of inconsistent FWC decisions, including the decision in Whitehaven Coal Mining 
Ltd,351 which have held otherwise. 

The Inquiry did not hear any further evidence about transfer of business, and therefore I do not 
consider that there is a sufficient basis to make any findings or recommendations on this issue.

3.3.6 Findings and recommendation – enterprise bargaining and the 
application of enterprise agreements
Based on the above material, I consider that there are two main problematic aspects of the 
application of the Fair Work Act framework of enterprise agreements and bargaining in the 
labour hire context.

Some labour hire employers seek to use enterprise agreements as a mechanism to drive 
down employment conditions. Vigorous application of the BOOT test by the FWC is needed to 
prevent this from occurring.

In many instances, host enterprise agreements do not apply to labour hire employees, resulting 
in differential treatment (i.e. lower pay and conditions) for those workers compared with direct 
employees of the host whom they work alongside. This problem is more pronounced where (as 
the Inquiry heard is common in some sectors) labour hire employees have been working at the 
site of one host over a lengthy period.

346. Ai Group, Submission no 53, 18.
347. Fair Work Act Part 2-8, Division 2.
348. Ibid.
349. Fair Work Act s 22(5) and (7)(b)(ii).
350. Fair Work Act s 384.
351. [2010] FWA 1142.

1845

1845



107PART I – LABOUR HIRE 

Recommendation 2 
Labour hire employees should have the opportunity to be covered by enterprise 
agreements applying at a host’s workplace – whether this occurs de facto (arising from the 
voluntary decision of the labour hire employer to observe the site enterprise agreement); or 
because of the application of a parity clause in the host’s enterprise agreement.

On that basis, there should not be impediments to the negotiation of parity clauses 
in enterprise agreements (such as the prohibition recommended by the Productivity 
Commission). Given that the view has developed in the case law that parity clauses are 
a ‘matter pertaining’ to the employment relationship, and are therefore permitted matters 
in agreements, whether or not they are included should remain a matter of negotiation 
between bargaining representatives.

The Victorian Government should advocate the above position in any consultation 
processes instigated by the Federal Government over implementation of the Productivity 
Commission’s report.

3.3.7 Parity of terms and conditions for casual relief teachers
The Inquiry heard evidence regarding differential terms and conditions of engagement of  
CRTs engaged through labour hire agencies. Whilst this does not arise through the application 
or otherwise of an enterprise agreement, it is reminiscent of the disparity in conditions often 
evident between labour hire employees and direct employees under a host’s enterprise 
agreement.

The AEU submitted that in the public education sector, there is a great deal of variability in 
fees charged, pay-rates, and other conditions applied by labour hire agencies, which means 
that there are differential outcomes for both schools and employees. The AEU submitted that 
some labour hire agencies charge commissions to CRTs for placing them in work whilst others 
charge schools. Other agencies charge an annual fee or sign-up fee, whilst some charge a 
commission set as a percentage of daily or weekly earnings. There are also different industrial 
arrangements for CRTs employed by schools and those employed by agencies. The daily 
pay rate available to school-employed CRTs is $293.30, set by Ministerial Order.352 Agency-
employed CRTs are covered by the Education Services (Teachers) Award 2010. However the 
AEU submitted that these rates and conditions are not always adhered to, and many agencies 
pay CRTs below the minimum daily rate for their level of experience. Teachers employed by 
agencies often report a daily pay rate of around $235.353 

TANVIC has a membership of around eight or nine labour hire agencies who place or on-hire 
teaching staff to schools. TANVIC’s President, Lyn MacMillan, told the Inquiry’s Melton hearing 
that the teaching roles it fills are CRTs. Ms MacMillan told the Inquiry that agencies within 
TANVIC employ all their staff as casual employees, and do not operate on a contract basis. 
Staff are employed based on the conditions in the 2010 modern award for teachers. TANVIC 
members are looking towards developing their own enterprise agreement to address what 
Ms MacMillan described as complexities of the various applicable industrial instruments. Ms 
MacMillan told the Inquiry that TANVIC is concerned that schools which directly employ CRTs 
demonstrate a lack of compliance, and that agencies are better placed to perform that role.354

352.  Victorian Government, Department of Education and Training, Ministerial Orders 2009 – Order No. 
200. http://www.education.vic.gov.au/hrweb/Documents/Ministerial_Order_200.pdf

353. AEU, Submission no 103, 2.
354. TANVIC, Melton Hearing, 22 February 2016.
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Ms MacMillan said that under the modern award there are 12 classifications for a CRT, and 
the mid-range is level four. She explained that a teacher must present to the agency their prior 
teaching experience within a two-week period, and the agency must then determine where the 
teacher would fit best.355 

Robert Brunner, Managing Director of Standby Staff Services, told a Melbourne Hearing that 
Standby Staff had operated as a labour hire firm for 18 years in the education sector. Standby 
Staff teachers have casual employment status, are paid above modern award rates, receive 
superannuation irrespective of their minimum employment earnings and are provided with 
professional indemnity insurance. Mr Brunner told the Inquiry that one of the bigger issues in 
the education sector is that some agencies use 457 visa and working holiday visa teachers 
when there is already not enough work available for registered teachers. These workers are 
charged a fee to become a member of the agency, and are sent out to schools ‘at a much 
lower rate than pretty much everybody else in the industry,’ typically around $28 per day less. 

Mr Brunner told the Inquiry that Standby Staff does not charge commission to teachers, and 
pays teachers a rate that is a few dollars less than the Ministerial Order which applies to direct 
employees, but is much higher than the award. He said that all teachers are paid the same 
rate, equivalent to around Grade 6 (or seven years’ experience) under the modern award,  
to prevent schools favouring cheaper teachers.356 

The Inquiry also heard that agencies in the public education industry charge commission  
to workers for a placement.357 

In contrast to most government school teachers in Victoria, who are employed by the 
Department of Education and Training (DET), individual school councils are responsible  
for the direct employment or engagement of CRTs. 

As indicated above, there are two relevant instruments which determine the minimum 
entitlements for CRTs. The first, which applies to all CRTs, is the relevant modern award.358 
The second, which applies only to CRTs who are employed directly by school councils, is a 
Ministerial Order.359 The minimum hourly rate for a CRT under the Ministerial Order is $48.88, 
with a maximum rate of $293.30 per day.360 The modern award prescribes a minimum daily rate 
of $276.21 for a CRT employed for less than five consecutive days,361 and for a CRT engaged 
for more than five consecutive days, as low as $224.14 for a beginning teacher.362 

The Inquiry met informally with DET, but due to the timing of these consultations, DET was not 
able to provide a formal response to the matters raised above within the Inquiry’s reporting time 
frame. However, DET provided references to public information relevant to the Inquiry’s work.363

Findings and recommendation
It is apparent from the information and documents referred to above that there is a two-tiered 
system of terms and conditions in respect of CRTs working in government schools. Those who 
are directly engaged by school councils are entitled to the benefit of the terms and conditions 

355. TANVIC, Melton Hearing, 22 February 2016.
356. Standby Staff Services, Melbourne Hearing, 25 February 2016.
357. AEU, Submission no 103, 2.
358. Education Services (Teachers) Award 2010.
359.  Victorian Government, Department of Education and Training, Ministerial Orders 2009 – Order No. 

200.
360. Ibid, Schedule 1.
361. Education Services (Teachers) Award 2010, clause 14.1, 14.3 and 14.5(a)(i).
362. Education Services (Teachers) Award 2010, clauses 13, 14.1, 14.3 and 14.5(a)(ii).
363. Letter from DET to Inquiry, 13 August 2016. 
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set out in the Victorian Government’s Ministerial Order – conditions which are more generous 
than the relevant modern award. Those who are engaged by school councils through a third 
party are not entitled to these more beneficial terms and conditions. 

This disparity of conditions arises through the Victorian Government’s own legislative 
framework and Ministerial Order, and is thus within its power to remedy. 

Evidence to the Inquiry suggested that there are many benefits of using a labour hire 
arrangement for both school councils and for CRTs themselves. These benefits would continue 
to be available notwithstanding parity of conditions being afforded.

Recommendation 3 
I recommend that the Victorian Government legislate to remove the disparity in minimum 
terms and conditions between casual relief teachers engaged by school councils directly, 
and those engaged by school councils via a labour hire agency.

3.4 Protections from unfair or discriminatory 
treatment 
This section examines the evidence received by the Inquiry regarding treatment at work and 
employment security for labour hire workers, in the context of the current legal framework of 
protections against unfair dismissal, discrimination, workplace bullying and other treatment at work. 

3.4.1 Inquiry evidence about job security
RCSA submitted to the Inquiry that labour hire casuals have greater job security than direct 
casual employees because they can be immediately placed in another assignment by the 
labour hire employer.364 An example of this was provided by Chandler MacLeod, whereby 
one of its clients was closing their manufacturing business, and close to 90% of its casual 
workforce were redeployed to other clients within one week of the closure occurring.365 

However, the problems with accessing an unfair dismissal remedy and other associated 
protections were cited by many unions and workers as having a negative effect on the job 
security of labour hire workers. 

A number of submitters referred to the capacity for a labour hire agency to suddenly and 
without explanation stop offering an employee work at a host employer, at the direction of the 
host company, with little to no legal recourse available to the labour hire worker against the 
host company or the labour hire employer.366 The ACTU submitted that labour hire workers 
cannot make an unfair dismissal claim against a host employer, even where the host employer 
is the decision maker as to whether the worker will have a continuing job at the workplace or 
not; and that the Fair Work Act general protections provisions adapt poorly to this situation 
because they are focused on protecting the labour hire agency, not its workers, from adverse 
action.367 CELRL submitted that a labour hire worker who wants to bring an unfair dismissal 
claim against the labour hire agency in this circumstance faces a series of challenges, including 
providing evidence of the ‘dismissal’ if he/she remains on the books of the agency as a casual 
employee; and demonstrating the unfairness of the dismissal effected by the agency in 

364. RCSA, Submission no 110, 13. 

365. Chandler Macleod, Submission no 114, 5.
366. SDA, Submission no 36, 8; ACTU, Submission no 76, 26.
367. ACTU, Submission no 76, 25.
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circumstances where the agency has received instructions from the host company to no longer 
supply the worker.368 

The AMWU submitted that insecurity is worse for labour hire workers, even when compared 
to other casual workers, because the labour hire agency has a strong motivation to 
provide workers who do not cause problems for the host, even if those problems relate to 
underpayment, safety or other concerning practices in the workplace. It reported a perception 
amongst many labour hire workers that ‘if you complain, you were gone’.369 

Construction worker John Islip submitted: 

I was employed through a labour hire agency less than a year ago. I was told 50 hours a week, 8 
weeks work. It was in fact 32 hours a week, 2 weeks work. I passed up another job opportunity 
because the employment agency lied to me about these hours and contract length. The wind was 
fiercely blowing a temporary fence which I had to work next to. I was made to provide my own hard 
hat and safety protection clothes. I had a doctor’s appointment. I gave the supervisor on site a few 
days prior notice. The agency rang me demanding to know where I was and what’s wrong with me. 
They were suggesting I was getting a medical for another job when in fact I was having a yearly 
cardiologist appointment. Being a casual, I had one hour’s notice of work termination. Because you 
could have work terminated in an hour, I was always stressed it could be my last hour.370 

Many participants submitted that this acted as a disincentive for labour hire workers to claim 
entitlements or raise issues. Geelong Trades Hall Council (GTHC) described a common 
complaint from workers engaged by labour hire firms that after raising an employment issue or 
a safety issue with their employer or the host, they are not provided with any more work. When 
they contact the employer to ask about the reason, they are simply told that there is not any 
work for them. Often the workers know that they have been replaced by another employee. 
Because their employment is not formally terminated, it is difficult for workers to challenge the 
decision or to obtain unemployment benefits.371 

AMWU labour hire workers indicated that speaking up about issues inevitably results in 
termination, stating that (for example): ‘if you raise any questions your employer will ring the 
labour hire agency and tell them not to send you back’ and ‘I found out I was getting less than 
the permanent employees in the host company. Other employees had complained about this 
and were fired the same day.’372 

An anonymous labour hire worker, working for Public Transport Victoria, Metro and yarra 
Trams, submitted that: ‘[o]ne does not complain as it is a fair assumption that if you complain 
you will not be called for further work. It makes for a very compliant workforce as well as  
a fairly non trusting culture between colleagues and with management.’373 

Victoria Legal Aid (VLA) referred to its labour hire employee clients requesting sick leave, 
questioning their entitlements or making a complaint and then being told that they were no 
longer required by the host agency, without being provided with any reason. VLA submitted 
that while the labour hire agency may know the true reason, it has a stronger commercial 
interest in maintaining good relations with the host company than with the individual worker.’374 

368. CELRL, Submission no 99, 23.
369. AMWU, Submission no 95, 8.
370. VTHC on behalf of individual workers, Submission no 41.
371. GTHC, Submission no 83, 1.
372. AMWU, Submission no 95, 13.
373. VTHC on behalf of individual workers, Submission no 41.
374. VLA, Submission no 84, 1.
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3.4.2 Unfair dismissal 
The Fair Work Act contains protections for employees against unfair dismissal.375 However, 
there are a range of impediments to the application of unfair dismissal laws to labour hire 
employees,376 which are reflected in the practical experiences of labour hire employees that 
were brought to the Inquiry’s attention. 

Statutory limits 
Some impediments to the application of unfair dismissal laws arise from express limits on the 
ability to bring an unfair dismissal claim in the Fair Work Act.377 

Unfair dismissal protections do not apply to independent contractors as they are not employees. 
Unfair dismissal protections apply to ongoing employees with a minimum employment period of 
six months, or 12 months if the employee works in a small business.378 However, the protections 
only apply to casual employees where the employment is on a regular and systematic basis, 
and the employee has a reasonable expectation of continuous employment by the employer on 
such a basis.379 In light of the evidence regarding the main forms of engagement of labour hire 
employees discussed at 3.2.1, these provisions operate to prevent a large proportion of labour 
hire employees from accessing the unfair dismissal protections.

In addition, unfair dismissal protections do not apply to an employee whose employment is 
limited to a fixed period of time, specified task, or specified season, and the employment 
terminates at the end of that period, task or season.380 In some cases labour hire agencies 
structure their arrangements with labour hire employees to limit the employee’s employment to 
a specified task, namely the assignment with a particular host – which can have the effect of 
excluding them from the unfair dismissal protections.381 

However, a Full Bench of the FWC recently held, in Dale v Hatch Pty Ltd, that:
We cannot, with respect, accept that an employment contract to perform work of an ongoing and 
generic nature for a third party client until that client no longer requires the person to perform 
the work constitutes an employment contract for a specified task. …We do not consider that 
the employment “task” of an employee can be defined simply by reference to the currency of a 
commercial labour hire arrangement between the employer and a client without doing violence 
to the ordinary meaning of the word. Nor do we consider that a task is something which can be 
regarded as completed for the purpose of s.386(2)(a) when a third party client decides it does 
not want the employee of the employer to perform the relevant work anymore. A “task”, properly 
understood, is one which is completed when the employee finishes the work involved in it.382 

375. Fair Work Act Part 3-2. 
376.  Pauline Thai, ‘Unfair dismissal protection for labour hire workers? Implementing the doctrine of joint 

employment in Australia’ (2012) 25 Australian Journal of Labour Law 152, 157-60; Trina Malone, 
Vulnerability in the Fair Work-place: Why unfair dismissal laws fail to adequately protect labour-hire 
employees in Australia, Centre for Employment and Labour Relations Law, University of Melbourne, 
Student Working Paper No. 6 (May 2011), 9-23.

377.  Clearly, a labour hire employee has no unfair dismissal claim against a host as it is not the 
employee’s employer: see e.g. Cresp v Nissan Casting Plant (Australia) Pty Ltd [2016] FWC 3845.

378. Fair Work Act ss 382(a), 383. 
379. Fair Work Act s 384(2)(a).
380.  Fair Work Act s 386(2)(a). These exceptions do not apply when a substantial purpose of the 

employment of the person under a contract of that kind was to avoid the operation of the unfair 
dismissal laws: Fair Work Act s 386(3). 

381.  See e.g. Derar v Recruitco Pty Ltd [2013] FWC 9791 (the termination of a labour hire employee’s 
assignment by a client/host, where he had worked for over six years, was found not to constitute 
a ‘dismissal’ by the labour hire agency because he had been engaged for the specific task of that 
assignment).

382.  [2016] FWCFB 922, [15]; this view was expressed in direct response to the FWC single member’s 
decision in Derar v Recruitco Pty Ltd [2013] FWC 9791.
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The Full Bench found that the ‘specified task’ exclusion from unfair dismissal protections did 
not apply to the ‘automatic’ termination of a labour hire employee’s demobilisation from the 
construction project (AAMC) she had been assigned to:

… Ms Dale’s employment did not end because she had completed any particular task. Although the 
volume of duties she performed had diminished, the work which she had been required to perform 
continued and was performed by AAMC employees. The cause of her termination was the decision 
by AAMC to restructure its workforce with the result that the role filled by Ms Dale was abolished.  
… We do not consider therefore that Ms Dale was employed under a contract of employment for  
a specified task or that her employment terminated on the completion of any specified task.383 

Structural impediments to establishing unfair dismissal 
Even where a labour hire employee can overcome the exclusions from access to unfair 
dismissal claims discussed above, the employee may then face other difficulties – arising  
from the structure of labour hire relationships – in establishing that the dismissal was unfair.

As noted throughout Part I of the Report, an inherent feature of labour hire employment 
arrangements is the division between an employee’s legal employment relationship with the 
labour hire agency and the practical control over the employment exercised by the host. 

It is well established that an employment relationship between a labour hire employee and  
host does not result from this arrangement. In Arcadia v Accenture Australia,384 VP Watson  
held as follows: 

I have considered all of the material relied on by the parties and conclude that Diversiti and Ms 
Arcadia made a labour hire arrangement whereby Ms Arcadia would supply services to Accenture. 
None of the circumstances created an employment relationship between Accenture and Ms 
Arcadia. I do not consider that it is significant that Ms Arcadia performed work at Accenture’s 
premises, worked on Accenture equipment, reported to Accenture employees and worked 
alongside Accenture employees. Those circumstances are consistent with the express terms of the 
agreement between Diversiti and Ms Arcadia. Labour hire arrangements of this type are common in 
industry and have generally been held to create no employment relationship between a client and 
a worker. Where the documentation signed by the parties is clear as to the nature of the respective 
relationships and consistent with practices adopted by the parties it is appropriate to give those 
terms their full effect.385

In some cases, courts and tribunals have looked behind this division and found that the host 
is the true employer,386 although it has been argued that: ‘these cases represent the exception 
rather than the rule. …These were not ‘genuine’ instances of labour hire.’387 However in 
most cases, the structure of labour hire employment relationships, and this division between 
practical and legal control, is considered legitimate. 

This structure creates two key impediments for labour hire employees’ access to unfair 
dismissal remedies. 

Firstly, it is often difficult for a labour hire employee who is no longer required by a host to 
perform work to establish that a ‘dismissal,’ or termination at the employer’s initiative,388 has 
occurred. Where a host terminates an employee’s assignment with a labour hire employee, 

383. [2016] FWCFB 922, [21].
384. (2008) 170 IR 2008.
385. Ibid, 292.
386.  See e.g. Damevski v Guidice (2003) 202 ALR 494; cf FP Group Pty Ltd v Tooheys Pty Ltd [2013] 

FWCFB 9605.
387. Stewart et al (2015), [10.26] (footnote omitted).
388. Fair Work Act s 386(1). 
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commonly the labour hire employee will nonetheless remain ‘on the books’389 of the labour hire 
agency, despite not being provided with further work.390 For example, the FWC observed in the 
recent decision in Kool v Adecco Industrial Pty Ltd: 

Where a labour hire employee is placed with a host employer and the labour hire employee is 
engaged on arrangements such as those outlined in Adecco’s Candidate Declaration, the end of the 
placement will generally not constitute dismissal of the labour hire employee so that the labour hire 
employee could make an application for an unfair dismissal remedy.391 

Secondly, where a dismissal is able to be established, it will generally be as a result of the 
actions of the host in terminating the engagement of the labour hire worker, rather than the 
direct action of the labour hire agency. Thus, the reason for the termination on the part of the 
labour hire employer is considered legitimate, namely the unavailability of ongoing work for the 
employee. As was observed by the FWC in Kool v Adecco Industrial Pty Ltd:

Where managers of a host employer inform a labour hire employee that he or she is to be removed 
from site on the basis of conduct, capacity or work performance, the actions of the host employer 
may be tantamount to dismissal. This is particularly so where managers or supervisors of the host 
employer have also been involved in disciplining the labour hire employee. A labour hire employee 
seeking to contest such action by making an application for an unfair dismissal remedy, faces 
considerable difficulty, principally because the host employer is not the employer of the labour hire 
employee. It is also the case that a labour hire agency may face considerable difficulty preventing  
a host employer from taking disciplinary action against an employee of the labour hire agency.392 

yet in Kool v Adecco Industrial Pty Ltd and in another recent decision, Pettifer v MODEC 
Management Services,393 differing approaches were taken to whether the basis for a host’s 
termination of an engagement is a relevant consideration in considering the fairness or 
otherwise of a dismissal which results from it. 

In Pettifer v MODEC, the host terminated the engagement of the labour hire worker due to 
a safety breach he allegedly committed on the project (an offshore vessel) where he had 
been engaged. This resulted in the termination of his employment by the labour hire agency. 
The FWC observed that the commercial contract between the labour hire agency and the 
host gave the latter specified rights as to those who were permitted to work on the host’s 
project,394 and considered the host’s exercise of those contractual rights to be a matter beyond 
the labour hire agency’s control. The FWC held: ‘[t]here was nothing, in practical terms, the 
respondent could do as to the circumstances that had unfolded concerning the actions and 
decision of [the host].’395 On this reasoning, the usual considerations as to whether an unfair 
dismissal had occurred (set out in Fair Work Act s 387) could not be applied. For example, the 
question whether there was a valid reason for the employee’s dismissal based on his capacity 
or conduct did not arise, as the host had exercised its contractual right to direct that the 
employee be removed from the project.396 

On appeal, a Full Bench of the FWC found that the tribunal at first instance had erred in 
determining that the issue of whether there was a ‘valid reason’ for termination did not arise 

389. See Malone (2011), 13.
390.  See e.g. Bradford v Toll Personnel Pty Ltd T/A Toll Ipec [2013] FWC 1062; Shelton v Ultra NDT ATF 

The O & A Kavanagh Family Trust T/A Ultra NDT Pty Ltd [2014] FWC 2646. Cf Garcia Orjuela v Toll 
Personnel Pty Ltd T/A Toll People [2016] FWC 4433, where a failure of the labour hire agency to 
provide shifts to a labour hire employee for a three-month period after six months of regular shifts 
was found to constitute a dismissal.

391. [2016] FWC 925, [47].
392. [2016] FWC 925, [48].
393. [2106] FWC 3194.
394. [2016] FWC 3194, [7], [27].
395. [2016] FWC 3194, [27].
396. [2016] FWC 3194, [20]-[26], [27].
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for consideration. Even so, in the Full Bench’s view, the host’s prohibition of the employee 
returning to the work site meant that the employee was not capable of performing that work 
- i.e. there was a valid reason for his dismissal based on an ‘incapacity’ within the meaning 
of s 387(a) of the Fair Work Act.397 In effect, therefore, the employer was still able to rely on its 
contractual relationship with the host as the basis for dismissing the employee.

In contrast, in the earlier decision in Kool v Adecco, the FWC had determined that: 

the contractual relationship between a labour hire agency and a host employer cannot be used 
to defeat the rights of a dismissed employee seeking a remedy for unfair dismissal. Labour hire 
companies cannot use such relationships to abrogate their responsibilities to treat employees fairly. 
If actions and their consequences for an employee would be found to be unfair if carried out by the 
labour hire agency directly, they do not automatically cease to be unfair because they are carried 
out by a third party to the employment relationship. If the Commission considers that a dismissal is 
unfair in all of the circumstances, it can be no defence that the employer was complying with the 
direction of another entity in effecting the dismissal. To hold otherwise would effectively allow labour 
hire employers to contract out of legislative provisions dealing with unfair dismissal.398 

In that case, the host (Nestle) alleged that the labour hire employee (who had worked at its site 
for 38 hours per week, five to six days per week for two years and five months) had engaged 
in misconduct. The FWC found that the employee’s placement ‘was ended by Adecco at the 
behest of Nestle in circumstances where Nestle management had determined that Ms Kool 
had engaged in misconduct. … Ms Kool’s employment was terminated at the initiative of 
Adecco.’399 Further, Adecco’s acquiescence in the removal of the employee by the host, and 
its failure to independently verify the reason for the removal, contributed to a finding that the 
dismissal was unfair.400 The employee was subsequently awarded the maximum compensation 
available (six months’ pay).401 The Kool v Adecco decision is presently under appeal.

Is there a role for joint employment obligations?
‘Joint employment’ is a legal doctrine, developed in the United States, which ‘provides that 
two separate legal entities which exercise control over a worker may be regarded as joint 
employers to whom employment-related obligations can be ascribed.’402 

The Western Community Legal Centre submitted that the concept of joint employment and/
or vicarious liability should be recognised generally.403 Recognition of joint employment was 
particularly directed at identifying a mechanism to allow labour hire employees to be able to 
complain about their unfair treatment or dismissal by a host.404 IEU submitted that the concept 
of joint employment would mean that both the employment agency and the host employer 
would be required to abide by natural justice and procedural fairness (in the process leading 
to dismissal of a labour hire worker) as if each was the sole employer.405 JobWatch submitted 
that for purposes of unfair dismissal regulation, two separate entities should be deemed to 
be joint employers in circumstances where they share or co-determine matters governing 
employment.406 

397. Pettifer v MODEC Management Services Pty Ltd [2016] FWCFB 5243, [32]-[37]; see also [40]-[41].
398. [2016] FWC 925, [49].
399. Ibid, [64].
400. Ibid, [72]-[73]. 
401.  Kool v Adecco Industrial Pty Ltd [2016] FWC 2278. Fair Work Act s 392 sets out the maximum 

compensation payable.
402. Thai (2012), 154.
403. Western Community Legal Centre, Submission no 62, 61.
404. SDA, Submission no 36, 3.
405. IEU, Submission no 81, 10.
406. JobWatch, Submission no 46, 15.
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However, Ai Group strongly opposed the doctrine of joint employment being adopted within 
Australian employment law, submitting that it would create uncertainty about whether the 
actual employer (i.e. the labour hire agency) or the client company (i.e. host) is responsible  
for the employment relationship and consequent employee entitlements and obligations.407 

Whilst there have been various attempts to assert that joint employment arises from a labour 
hire employment arrangement,408 and some decisions of courts and tribunals have been open 
to the concept,409 joint employment does not currently form part of Australian law.410 Instead, 
in situations where there is ambiguity between two or more parties as to who is the employer, 
courts and tribunals have tended to resolve that ambiguity by selecting one of those parties.411 
In the context of a labour hire employment arrangement, that will invariably be the labour hire 
agency, unless the arrangement is found to be a sham.412 

In FP Group Pty Ltd v Tooheys Pty Ltd,413 in confirming the rejection of an argument at first 
instance that the labour hire agency and host were joint employers, a Full Bench of the 
FWC observed that any acceptance of the joint employment concept would require ‘a very 
considerable development of the common law’.414 Introducing the concept of joint employment 
also has the capacity to lead to a lack of clarity about allocation of responsibility for employee 
entitlements.415 

Thai observes that joint employment cannot operate effectively within the existing common 
law framework, and instead would need to be implemented by statute.416 She proposes a 
model whereby difficulties with the application of the unfair dismissal framework to labour hire 
employment arrangements can be overcome through a limited statutory acceptance of the 
concept of joint employment. 

More generally, in my view the doctrine of joint employment does not seem appropriate 
for adoption in the context of the federal workplace relations framework and labour hire 
relationships in Victoria. The weight of Australian judicial authority is against application of the 
concept in this country. Further, it must be borne in mind that joint employment has developed 
in the very different context of United States legislation regulating employment standards and 
collective bargaining.417 More extensive investigation is required of the full implications, for the 
many different aspects of labour hire relationships, of adopting the joint employment doctrine.

Conclusions, findings and recommendations – unfair dismissal 
The current unfair dismissal provisions in the Fair Work Act operate, in practice, to limit 
substantially the protections from unfair dismissal for labour hire workers. This principally  
arises from the exclusions of most casuals, as well as fixed term/specified task employees  
and contractors, from being able to bring an unfair dismissal claim. 

407. Ai Group, Submission no 53, 15.
408.  See e.g. Damevski v Guidice, (2003) 202 ALR 494; cf FP Group Pty Ltd v Tooheys Pty Ltd [2013] 

FWCFB 9605.
409.  See e.g. Morgan v Kittochside Nominees Pty Ltd (2002) 117 IR 152; and the cases referred to in Thai 

(2012), 154.
410.  Apart from the shared obligations of labour hire employers and hosts in relation to workplace health 

and safety: see Stewart et al, [10.32].
411. FP Group Pty Ltd v Tooheys Pty Ltd [2013] FWCFB 9605.
412. See e.g. FWO v Eastern Colour Pty Ltd (No 2) [2014] FCA 55.
413. [2013] FWCFB 9605.
414. Ibid, [41].
415.  Costello v Allstaff Industrial Personnel (SA) Pty Ltd [2004] SAIRComm 13; Stewart et al (2016), 

[10.30].
416. Thai (2013), 171-173.
417.  Fair Labor Standards Act 1938, Family and Medical Leave Act 1993 and National Labor Relations Act 

1935; see Thai (2012), 160-166.
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Even for labour hire employees who can bring an unfair dismissal claim, the relevant provisions 
are sometimes interpreted by the FWC so as to enable the labour hire agency to ‘hide’ behind 
the actions of the host and/or their commercial relationship with the host. This approach 
enables both the host and the labour hire employer to avoid having to account for their 
respective roles in causing or contributing to the termination of the labour hire employee’s 
employment.

These limitations of the Fair Work Act unfair dismissal provisions act to reduce job security for 
labour hire workers, and likely act as an incentive for businesses to utilise labour hire rather 
than engage direct employees.

One option for addressing these issues would be to adopt one of the forms of ‘joint 
employment’ discussed above. These include Thai’s proposal to amend the Fair Work Act to 
enable a labour hire employee to bring an unfair dismissal claim against both the labour hire 
agency and host (with a statutory test modelled on United States jurisprudence to determine 
whether the host/client is a joint employer that may have liability for the employee’s dismissal 
and any remedies arising from a finding of unfairness).418 However the imposition of such a 
framework in the Australian context would be a major leap, with significant economic effects 
on the users of labour hire services.

The FWC has exhibited different approaches to determining the extent to which a labour hire 
employer can be held responsible for the fairness or otherwise of the host’s decision-making 
in terminating an engagement with a labour hire employee. In practice, an approach by 
labour hire agencies which minimises use of the contractual relationship between the labour 
hire agency and host to defeat the rights of a dismissed employee to seek a remedy is to be 
preferred and should be encouraged. These issues are addressed further in Recommendation 
26, at 5.6.4.

3.4.3 Protections from discrimination and unfair treatment
As with other aspects of employment regulation, labour hire employees are entitled to the same 
protections as other employees from discrimination and other adverse action under federal and 
state anti-discrimination laws, in respect of their employment.419 In the case of a labour hire 
employee, the relevant statutory provisions apply so as to preclude the labour hire agency from 
engaging in discrimination against the employee. 

The difficulties identified throughout this Report with the division between legal responsibility 
for the employment relationship, and practical control of decision-making, arise again in the 
context of anti-discrimination laws insofar as they apply to the labour hire agency and not 
the host. Generally speaking, the labour hire agency gives effect to the legal consequences 
arising from the practical actions and decisions of the host. The labour hire agency is thus one 
step removed from the party whose actions or motivations may be discriminatory, and is thus 
effectively quarantined from the legal consequences of those actions.

However, in contrast to the position under unfair dismissal laws, the breadth of the anti-
discrimination framework under both federal and state laws means that the conduct of 
hosts vis-à-vis labour hire employees is in some cases directly captured by this framework. 
Notwthstanding this, the application of discrimination laws in this manner remains inconsistent. 

418. Thai (2012), 173-177.
419.  See Fair Work Act Part 3-1; Age Discrimination Act 2004 (Cth); Disability Discrimination Act 1992 

(Cth); Sex Discrimination Act 1984 (Cth); Racial Discrimination Act 1975 (Cth); Equal Opportunity Act 
2010 (Vic).
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Fair Work Act General Protections
Part 3-1 of the Fair Work Act contains protections from various forms of ‘adverse action’420 by 
employees, employers, independent contractors and unions against employees, independent 
contractors and other parties because they hold or exercise a workplace right,421 engage in 
lawful industrial activity,422 or for other discriminatory reasons.423 

In the labour hire setting, some of these protections extend to adverse action taken for a 
proscribed reason, by a host organisation against an employee or a contractor of a supplier. 

Section 340 of the Fair Work Act prohibits a person from taking adverse action against another 
person because the other person has a workplace right.424 Section 342 sets out what action, 
by what persons, against whom, constitutes adverse action. It includes action by a ‘principal’ 
who has entered, or is proposing to enter, into a contract for services with an independent 
contractor, against the independent contractor, or a person employed or engaged by an 
independent contractor.425 

The characterisation of ‘independent contractor’ was considered in State of Victoria v 
Construction, Forestry, Mining and Energy Union.426 There, the Full Federal Court held that for 
purposes of s 342, there is no limitation, express or implied, on the size of an independent 
contractor or the number of employees employed by it, and that ‘independent contractor’ 
encompasses a large organisation with many employees.427 Based upon this decision, a 
labour hire firm can constitute an independent contractor, and thus a host can constitute the 
‘principal’. 

The protections afforded by s 342 therefore extend to both labour hire employees and labour 
hire contractors, as ‘person[s] employed or engaged by’ the labour hire agency, apparently 
offering these workers some protection from discriminatory treatment by a host. The 
proscribed action under Fair Work Act Part 3-1 includes where the principal terminates the 
contract or refuses to engage the independent contractor, injures or prejudicially alters its 
position, refuses to make use of services it offers or refuses to supply goods or services to the 
independent contractor.428 

Two relatively recent Federal Circuit Court decisions have touched upon the limitations on use 
of the general protections provisions in a labour hire context. 

In Askaro v Leading Synthetics Pty Ltd & Anor429 a labour hire employee brought proceedings 
against both his labour hire employer and the host whose business he was working in, 
regarding a change in shift arrangements which followed a complaint by the employee to  
FWO regarding his award entitlements. The Federal Circuit Court found that for the purposes  
of column 1 of item 3 of s 342,430 the host was a ‘principal’, the labour hire agency was an 

420. Fair Work Act s 342.
421. Fair Work Act s 340; see s 341 for the meaning of ‘workplace right’.
422. Fair Work Act s 346.
423.  Fair Work Act s 351. There are also prohibitions on coercion and the making of certain 

misrepresentations: ss 348-349.
424. Fair Work Act s 340.
425. Fair Work Act s 342, items 3 and 4, column 1. 
426. [2013] FCAFC 160.
427. Ibid, [120].
428. Fair Work Act s 342, item 3 and 4, column 2. 
429. [2014] FCCA 2081.
430.  Column 1 of Item 3 of the Table relates to adverse action taken by ‘a person (the principal) who 

has entered into a contract for services with an independent contractor against the independent 
contractor, or a person employed or engaged by the independent contractor.’
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‘independent contractor’ and the applicant was an employee of the independent contractor.431 
However, it then found that the host’s action in changing the employee’s shift arrangements did 
not constitute adverse action, as the action proscribed by that provision is confined to adverse 
action against the independent contractor (i.e. the labour hire agency), not its employees: 

I find that the action referred to in Item 3, column 2(c) is action taken by the principal against the 
independent contractor only which may have the consequence of adversely affecting the position 
of the independent contractor’s employees. I concur with the applicant’s submissions that this 
construction of Item 3, column 2(c) does operate to exclude action taken by a principal which alters 
only the position of an employee of an independent contractor (such as a labour hire agency) to his 
or her prejudice. However, this is a matter for Parliament and not the Court.432 

In Vij v Cordina Chicken Farms Pty Ltd433 a labour hire employee posted notices in his host’s 
workplace advising workers of their rights not to be bullied and made a complaint to FWO 
about unpaid overtime. He was then transferred by the host to a part of the workplace where 
the work requirements were more onerous, and subsequently his employer was informed by 
the host that his services were no longer required. Mr Vij, who was self-represented, brought 
an adverse action claim on the basis that he was an employee or prospective employee of the 
host, but this argument was unsuccessful. However the Court did not consider whether Mr 
Vij could have brought the claim against the labour hire agency as a ‘principal’ in its decision 
dismissing his application. 

Notwithstanding the decisions referred to above, as Stewart et al (2016) have observed:  
‘[t]he capacity to use this provision to deal with the exercise of power by a principal to prevent 
employees of an independent contractor (such as a catering contractor) exercising workplace 
and industrial rights remains largely unexplored.’434 

Anti-discrimination laws
The Fair Work Act general protections include protections from discrimination on the basis of 
a range of personal attributes, including sex, race, disability, religion and others.435 However, 
these protections apply only to employees or prospective employees in respect of the actions 
of their employer. They do not extend to actions by a host against a labour hire employee. 

In contrast, the Age Discrimination Act 2004 (Cth), Disability Discrimination Act 1992 (Cth), Sex 
Discrimination Act 1984 (Cth) and Racial Discrimination Act 1975 (Cth) contain protections from 
discrimination in the workplace which are not limited to an employment relationship, and most 
of which are broad enough to encompass discrimination by hosts against labour hire workers. 

The Age Discrimination Act 2004 (Cth), Disability Discrimination Act 1992 (Cth), and Sex 
Discrimination Act 1984 (Cth) prohibit various forms of workplace discrimination by a ‘principal’ 
against a ‘contract worker’ on grounds relating to age, disability and gender respectively. 
In each case, ‘contract worker’ means ‘a person who does work for another person under 
a contract between the employer of the first mentioned person and that other person’ and 
‘principal’ means a person for whom the contract worker does work under a contract between 
the employer of the contract worker and the person.436 

431. [2014] FCCA 2081, [45].
432. Ibid, [52].
433. (2012) 222 IR 91.
434.  Stewart et al (2016), [20.49]. Note also the consideration of whether an employer or independent 

contractor can hold a workplace right in Ai Group v Fair Work Australia [2012] FCAFC 108, [62]; 
CFMEU v BHP, [2015] FCAFC 25, [179].

435. Fair Work Act s 351.
436.  Age Discrimination Act 2004 (Cth), s 20; Disability Discrimination Act 1992 (Cth), ss 4, 17; Sex 

Discrimination Act 1984 (Cth), ss 4, 16. 
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The Racial Discrimination Act 1975 (Cth) prohibits race discrimination in employment.437 It 
provides that ‘employment’ includes ‘work under a contract for services’438 but does not clearly 
encompass the employees of a labour hire agency in respect of discriminatory action by a 
host.439 

The Equal Opportunity Act 2010 (Vic) (EO Act) prohibits discrimination based on a broader 
range of attributes than those covered by the above federal laws (i.e. sex, disability, race, age, 
sexual orientation, expunged homosexual conviction, lawful sexual activity, gender identity, 
marital status, status as parent/carer, pregnancy, breastfeeding, religious or political belief/
activity, employment activity, industrial activity). 

The provisions of the EO Act governing discrimination at work have application beyond 
traditional employment relationships. The EO Act, as with the Age Discrimination Act 2004 
(Cth), Disability Discrimination Act 1992 (Cth), and Sex Discrimination Act 1984 (Cth), extends 
protections to discriminatory actions by principals against contract workers.440 The EO Act 
defines these in similar terms. Section 4 provides that: 

contract worker means a person who does work for a principal under a contract between the 
person’s employer and the principal;

principal, in relation to a contract worker, means a person who contracts with another person for 
work to be done by employees of the other person;

The protections for contract workers under s 21(1) include discrimination by a principal: 

•	 in the terms on which the principal allows the contract worker to work; or

•	 by not allowing the contract worker to work or continue to work; or

•	 by denying or limiting access by the contract worker to any benefit connected with the work; or

•	  by subjecting the contract worker to any other detriment.441 

In addition, s 22 provides that a principal must not, in relation to the work arrangements of a 
contract worker, unreasonably refuse to accommodate the parental or carer responsibilities of 
the contract worker. 

Notwithstanding the apparent application of these provisions to hosts in respect of labour hire 
employees, some submitters to the Inquiry raised concerns that other workplace discrimination 
protections do not adequately extend to labour hire workers. 

JobWatch submitted that whilst the EO Act is generally applicable to labour hire workers, 
there are two deficiencies in the manner in which the protections under this legislation apply to 
certain workers.442 

Firstly, whilst employers and parties to independent contracting arrangements with workers 
are required to provide reasonable adjustments for a worker with a disability, it is not clear that 
this obligation extends to third party hosts who have no direct contractual relationship with the 
relevant workers. VLA echoed this concern.443 

437. Racial Discrimination Act 1975 (Cth), s 15.
438. Ibid, s 4. 
439.  However, prohibitions of offensive behaviour based on racial hatred contained in Part IIA of the 

Act apply to any act done in a public place, which is likely to include a workplace. Accordingly, the 
protections in Part IIA would apply.

440. EO Act ss 21, 22.
441.  Subsection 21(2) provides that subsection (1) does not apply to anything done or omitted to be done 

by a principal in relation to a contract worker that would not contravene the Act if done or omitted to 
be done by the employer of that contract worker.

442. JobWatch, Submission no 46, 9. 
443. VLA, Submission no 84, 3.
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Section 20 of the EO Act requires an employer to make reasonable adjustments for an 
employee with a disability, unless the employee cannot adequately perform the genuine and 
reasonable requirements of the employment, even after the adjustments are made. Whilst 
the meaning of employee, employer and employment in s 4 of the EO Act encompass direct 
independent contracting arrangements, there is no equivalent provision which requires a 
principal to make reasonable adjustments for a contract worker, thus the application of this 
protection to the relationship between hosts and labour hire workers is unclear. 

JobWatch submission – failure to provide reasonable 
adjustments at host organisation
Tracey, our client and young mother, was employed by a labour hire agency as a casual 
employee to work as a process worker at the host organisation. The host organisation 
required Tracey and its other workers to work on 5 different machines per day on a 
rotational basis. 

Tracey suffered a back injury and was unable to work on one of the machines. She sought 
reasonable adjustments from the host company to accommodate her disability but the host 
refused on the basis that it would be too disruptive to the other workers and would interfere 
with their food processing system. 

Tracey filed a claim at the Victorian Civil and Administrative Tribunal (VCAT) alleging indirect 
disability discrimination and failure to provide reasonable adjustments. We advised Tracey 
that her claim was a test case in relation to whether the host employer has to provide 
reasonable adjustments under the Equal Opportunity Act 2010 (Vic). The matter settled at 
mediation at VCAT.444 

The second concern raised by JobWatch was that the EO Act protections from 
discrimination based on ‘employment activity’ do not apply to actions of hosts against 
labour hire workers.445 

Section 6(c) of the EO Act prohibits employers from discriminating against employees for 
engaging in ‘employment activity’. 

Section 4 defines employment activity as: 

an employee in his or her individual capacity— 

  (a) making a reasonable request to his or her employer, orally or in writing, for information 
regarding his or her employment entitlements; or 

  (b) communicating to his or her employer, orally or in writing, the employee’s concern that he 
or she has not been, is not being or will not be, given some or all of his or her employment 
entitlements; 

‘Employment entitlements’, in relation to an employee, include: 

the employee’s rights and entitlements under an applicable— 

  (a) contract of service; or 
 (b) federal agreement or award; or 
  (c) minimum wage order under the Fair Work Act 2009 of the Commonwealth; or 
  (d) contract for services; or 
  (e) Act or enactment; or 
  (f) law of the Commonwealth; ...

444. JobWatch, Submission no 46, 9.
445. JobWatch, Submission no 46, 9. 
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Because of the extended meaning of employee, employer and employment, the protection 
against discrimination based on employment activity extends to independent contracting 
arrangements. However, there is no express extension of this protection in the EO Act 
to ‘contract employees’ and ‘principals,’ in contrast to the approach to extending other 
protections (see above). Thus, while an employee engaged under a labour hire arrangement 
has the benefit of this protection in respect of their labour hire employer, the protection does 
not appear to extend to communications between the employee and host in respect of the 
employment entitlements of the labour hire employee. 

Fair Work Act anti-bullying laws
The Fair Work Act contains provisions permitting a worker who is bullied at work to make an 
application to the FWC for an order to stop the bullying. 

The Fair Work Act bullying protections are not confined to employees, but instead apply to 
‘workers’. Section 789FC(2) provides that worker has the same meaning as in the Work Health 
and Safety Act 2011, but does not include a member of the defence force. A note to that 
provision provides: 

Broadly, for the purposes of the Work Health and Safety Act 2011, a worker is an individual 
who performs work in any capacity, including as an employee, a contractor, a subcontractor, an 
outworker, an apprentice, a trainee, a student gaining work experience or a volunteer.

Similarly, the persons who may be subject to an order to stop the bullying are not confined to 
employers, or co-employees, but can be any individual or a group of individuals, provided that 
the relevant conduct occurs while the worker is ‘at work’ in a business which the provisions 
apply to.446 

These provisions can have application in the labour hire context, for example where a labour 
hire employee alleges bullying by a direct employee of the host.447 

Fairness in offering work 
The Inquiry heard evidence from labour hire workers that some labour hire practices relating to 
rostering, and short notice of shifts, had a detrimental impact upon workers. 

For example, in a closed hearing, the Inquiry heard from employees of a large labour hire 
agency working at a manufacturing site in a regional centre. Around a third of the workers at 
the factory were labour hire workers. One of the employees had worked at the factory for a 
number of periods over 20 years, for three different labour hire companies. When the employee 
commenced with the current labour hire employer, she was getting nearly a full week’s work 
every week. However, she now gets offered constantly fluctuating shifts:

It’s gone down to one shift a week, two shifts a week, three shifts a week, then all of a sudden you’ll 
get five shifts a week, but I can’t afford to live on little dribs because I’ve got responsibility of buying 
my home, paying my bills …. Every Friday I wait for a text message … it’s starting to really affect my 
health.448 

Another of the labour hire employees at the same site is offered only a small number of shifts 
per week. She told the Inquiry:

I’ve got three kids to support, so I find it very hard to live on one to three shifts a week and they have 
a habit of calling me up with no notice, even though they know I live 40 minutes away and I rely 

446.  Fair Work Act s 789FD(1)(a). The provisions apply to a ‘constitutionally covered business’ as defined 
in s 789FD(3). 

447.  See e.g. Harpreet Singh [2015] FWC 5850 (although the employee’s bullying claim was not 
substantiated in that case).

448. Worker, Closed Hearing 20, Shepparton, 15 February 2016.
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solely on a babysitter to work … If I say, “No, I’m sorry, I can’t do the shift”, they’ll get very agro and 
say, “Why can’t you do the shift, you said you were available” and I say, “Well, I’ve got to rely on a 
babysitter, I can’t give them no notice at 11 o’clock of a night because she’s got kids as well.”449 

When these workers ask why their shifts have been reduced, they are not provided with any 
explanation. One told the Inquiry:

I rang up her on Friday and asked her, “How come I only got two shifts for the week?” and she said, 
“Well, that’s what was available.” That’s her answer to me… I’ve learned from experience, if you say 
something back, she’ll just - the following week, she won’t give you no shifts, so you be quiet, you 
don’t say nothing….. I think the power has gone to her head, she’s better than you, and she doesn’t 
care if you’ve got children or she doesn’t care if you’re the only income in your home, but she’ll 
expect you to be on call 24/7 and if you say “No” - and a lot of the casuals are getting to the - they 
don’t answer their phones after hours or whatever because the fact is they - it’s five minutes - like 
it might be 10 past 11 and you’re supposed to start at 11 o’clock, “Can you get there as soon as 
possible?”450 

The Inquiry heard that there was no reduction in overall work available at this site, but that the 
labour hire agency engaged 10 to 15 new casuals each month, and used shift allocation as a 
form of retribution, for example when workers called in sick.451 

Similarly, CFMEU Mining and Energy described the practice of holding casual workers captive 
by keeping an available panel of such workers far in excess of the company’s requirements 
and penalising those who accept other work at other employers by ‘black banning’ them from 
getting casual work.452 ‘Lucy’, an individual worker, also submitted that labour hire creates 
underemployment, driven by the desire of labour hire agencies to have ‘more people on their 
books’. Lucy also described fear of being blacklisted if she is not available for a shift. She 
submitted that labour hire agencies that have contracts with hosts should be made to give a 
nominal ‘fixed amount’ of scheduled weekly hours to each employee.453 

GLA observed (in the UK context) that in some cases there are more workers on the records of 
a labour hire agency than it needs to supply, and it may vary who works/what hours they work. 
It submitted that this may also be used as a method of control’.454 

Jesuit Social Services submitted that the requirement for on-hired workers to be available at 
short notice to travel to different locations can be particularly difficult for people who (due to 
limited income) may not have access to a reliable car, or may be sharing one vehicle amongst 
many family members. Access to a mobile phone can also be problematic for disadvantaged 
groups.455 

This evidence demonstrates the vulnerability of labour hire workers arising from being part 
of a flexible workforce. However, a number of labour hire agencies told the Inquiry that 
their rostering and shift practices take into account the needs of their employees. There 
was other evidence from a labour hire agency which regarded poor rostering practices as 
mismanagement. It said that labour hire or ‘temp’ work is on a casual basis, and provided both 
parties are aware of that there should not be any issues. It does not expect its employees to sit 
by the phone and wait for the next job to come up.456 

449. Worker, Closed Hearing 20, Shepparton, 15 February 2016.
450. Worker, Closed Hearing 20, Shepparton, 15 February 2016.
451. Union and workers, Closed Hearing 20, Shepparton, 15 February 2016.
452. CFMEU Mining and Energy, Submission no 42, 1.
453. Lucy, Submission no 2, 2.
454. GLA, Submission no 15, 7.
455. Jesuit Social Services, Submission no 52, 4.
456. Labour hire agency, Closed Hearing 26, Morwell, 29 February 2016. 
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The Inquiry also heard from Ablecare Staffing, a nursing agency that had been operating for 
around 11 months. Ablecare provides staff to aged care facilities in the Goulburn Valley and 
surrounding areas. Ablecare offers available shifts to all staff simultaneously, via the same text 
message, unless a particular staff member has been requested by the host. Ablecare described 
its rostering practices as follows: 

We don’t put any pressure on our staff to work. They work when they can, and they don’t when they 
don’t want to. So their family - and that’s one of the things we say to them, “We want to give you 
an even lifestyle between work and family life”. We have a staff member at the moment whose wife 
has bowel cancer so he works when he can and we offer him as much support and tell him he takes 
as much time as he needs and he’ll say to us, “Don’t give me any calls this week because I can’t fill 
the shift, I’ll be in Melbourne.” And we say “Fine” and then when he comes back he just says “I’m 
back up for a couple of shifts” and we put him back on the list again. So we try and be really flexible 
around peoples’ needs.457 

A key purpose of labour hire employment arrangements is to provide hosts with ready access 
to workers at short notice. It is therefore a necessary consequence of this arrangement that 
labour hire employees often will experience less certainty regarding their hours of work.There 
is obviously a business imperative for a labour hire agency to have multiple workers on their 
books, to ensure they can provide a reliable supply when required.

The regulatory framework which applies to labour hire employees in this respect is not 
significantly different to that which applies to directly employed casual workers. The Inquiry did 
hear some similar evidence regarding directly hired casuals.458 However, concerns of the nature 
set out above were more prevalent amongst labour hire casuals. Some features of labour hire 
employment arrangements may potentially explain this. 

Firstly, whilst modern awards generally provide minimum shift length guarantees,459 and some 
protections in relation to periods between shifts,460 they do not regulate notification times for 
shifts, or require particular patterns of work for casual employees. More commonly, provisions 
of this nature will be found in enterprise agreements, tailored to the requirements of the host’s 
business. As set out at in 3.3, labour hire employees often do not receive the benefit of a host’s 
enterprise agreement, meaning any provisions directed at ameliorating these concerns are less 
likely to apply to labour hire employees.

Secondly, the most relevant laws to an employer’s decision-making in respect of offering (or 
not offering) work are the various protections against discrimination and unfair dismissal. As 
noted above in this section, there are some difficulties with the application of these protections 
to labour hire employees in respect of their engagement by a host (such that he relevant 
protections are not as complete as those available to directly employed workers). 

Conclusions, findings and recommendation – protections from 
discrimination and unfair treatment 
The evidence presented to the Inquiry, and the relevant case law, illustrate a number of ways in 
which labour hire employees miss out on protections against unfair treatment at work enjoyed 
by other workers.

The Victorian Government could take direct action to address the two shortcomings in the 
application of the EO Act in the labour hire context which were discussed above. 

457. Ablecare staffing, Shepparton Hearing, 16 February 2016.
458. See 6.2.4.
459. See e.g. Meat Industry Award 2010, clause 34. 
460. See e.g. Ibid, clause 33.5.
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Recommendation 4 
The Government should introduce amendments to the Equal Opportunity Act 2010 (Vic) 
to clarify that the protections from discrimination in respect of an employee engaging in 
employment activity, and reasonable adjustments for an employee with a disability, apply in 
the context of a host’s relationship with a labour hire employee. 

In relation to rostering and notice of shifts, the evidence of a number of labour hire agencies 
indicated that labour hire works best for the labour hire agency, employee and host when 
rostering and shift allocation are undertaken in a transparent and fair manner. Conversely, 
much evidence demonstrated that poorly managed rostering can have a significantly 
detrimental impact on labour hire workers and their families. Labour hire agencies should be 
encouraged to manage rostering so that notice and planning of shifts work for the mutual 
benefit of all parties involved in labour hire relationships. This issue is dealt with further in 
Recommendation 26, at 5.6.4.

3.5 Labour hire and workplace health and safety 
3.5.1 Occupational health and safety obligations 

Academic research
There is a significant body of literature which indicates that labour hire workers are subject to 
greater risks to health and safety than directly employed workers. 

In 2006, Johnstone and Quinlan analysed some of the problems faced by OHS regulators in 
Australia resulting from the use of temporary agency workers.461 The researchers examined 
prosecutions involving labour hire firms, analysed documentary records (union, industry and 
government reports) and conducted approximately 200 interviews with regulatory officials, 
employers and union representatives. The research covered all Australian jurisdictions.

They found growing evidence that agency workers are at a greater risk of injury than other 
workers undertaking the same task, yet are more likely to be denied protection under OHS 
legislation.462 They observed that despite a growing number of successful prosecutions for 
breaches of legislative duties by hosts and temporary employment agencies, the triangular 
labour hire relationship and the temporary nature of most placements pose serious problems 
for government agencies in enforcing health and safety standards.463 

Johnstone and Quinlan observed that prosecutions start from the position that labour hire 
agencies and host firms have equal responsibility for the health, safety and welfare of labour 
hire workers. Labour hire agencies and host organisations are both required to conduct safety 
inductions for workers and ensure other safety measures are in place. However, the authors 
pointed to evidence suggesting that these obligations were often not being met.464 

The authors concluded that there is a compelling case for further regulation ensuring that 
minimum employment standards are observed safeguarding temporary workers’ capacity to 
raise OHS complaints with both the host organisation and the agency.465 

461.  Richard Johnstone and Michael Quinlan, ‘The OHS regulatory challenges posed by agency workers: 
evidence from Australia’ (2006) 28:3 Employee Relations 273.

462. Ibid, 275.
463. Ibid, 273.
464. Ibid, 287.
465. Ibid.
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In a 2011 article, Underhill and Quinlan reported on a project undertaken in Queensland in 
2010 examining OHS issues arising from the growth of temporary agency work.466 The authors 
note, referring to previous research, that precarious workers experience more OHS issues 
than those in more stable employment due to a combination of economic pressures which can 
lead to corners being cut, disorganisation such as inexperience and poor communication, and 
regulatory failure.467 Underhill and Quinlan identify several factors contributing to this, including: 

•	 agency workers not participating in the OHS consultation and representation process;

•	 shared responsibility leading to confusion and blame-shifting between parties; 

•	 the high turnover of small agencies that cease operation once prosecuted;

•	 the complex nature of working relationships at workplaces involving multiple parties; 

•	 temporary agency workers’ vulnerability to termination for reasons other than job 
performance;

•	 contingent workers’ poor knowledge of legal rights and obligations, as well as their limited 
access to OHS and workers’ compensation rights; 

•	 a greater prevalence of fractured or disputed legal obligations in workplaces with multiple 
employers; and

•	 non-compliance coupled with (a lack of) regulator oversight, which is often an outcome of 
insufficient resources.468 

Some observations arising from the focus groups conducted in the Underhill and Quinlan 
study included that many labour hire agencies invested considerable resources into the safe 
placement of their employees. Among the positive steps taken were the following: retaining 
long-term relationships between the host and agency;469 regular interaction between agency 
representatives and the host organisation;470 developing niche agency operations with greater 
knowledge of the industry supplying appropriate workers;471 and providing hosts with guidance 
material on how to select the most appropriate agency.472 However, small host firms and small 
temporary agencies pose OHS problems, with the hosts being identified as lacking OHS 
knowledge or not caring about OHS or engaging in calculated avoidance. One respondent 
noted that some host firms grow so quickly that they find themselves in trouble because they 
retain the mentality of being a small business.473 

Underhill and Quinlan identified particular OHS challenges relating to foreign workers under 
temporary visa arrangements;474 workers who are inexperienced or formally unemployed;475 
and problems with the reward systems for temporary employment agencies which led to 
signing up businesses which may not have satisfactory OHS standards.476 They concluded that 
the creation of barriers to entry to the industry, such as licensing arrangements, could be an 
effective path to increasing levels of OHS compliance.477 

466.  Elsa Underhill and Michael Quinlan, ‘Beyond statutory enforcement – alternative approaches to 
improving OSH in the temporary agency sector’ (2011) 9:2 Policy and Practice in Health and Safety 
109.

467. Ibid, 110.
468. Ibid, 110-111.
469. Ibid, 119.
470. Ibid, 121.
471. Ibid, 123.
472. Ibid, 124.
473. Ibid, 113.
474. Ibid, 125.
475. Ibid.
476. Ibid, 126.
477. Ibid, 128.

1864

1864



126 Victorian Inquiry into the Labour Hire Industry and Insecure Work

Quinlan, Bohle and Rawlings-Way examined the health and safety of homecare workers 
engaged by temporary employment agencies in South Australia. Their 2015 article notes that 
despite little previous work on home-based care work, there is evidence that precarious work 
arrangements, such as agency work, have negative effects on mental and physical health, 
injury rates, and regulatory compliance.478 They identify difficulties for OHS inspectorates in 
regulating the homecare industry arising from the ‘wide dispersion of workplaces, insufficient 
guidance material, fractured management responsibility arising from subcontracting, and failure 
to undertake pre-placement risk assessments or implement adequate OHS management 
protocols.’479 Inadequate OHS training and in some cases a lack of OHS reporting contributed 
to the finding that homecare agencies vary in the quality of their OHS management.480 
Industry-specific factors causing this included the fact that home-based care work mainly 
occurs in settings that are highly unlikely to be visited by an OHS inspector.481 Consistent with 
international research on the negative OHS implications of agency work, this study found 
that homecare workers suffer emotional stress and physical injuries as well as irregular and 
long working hours and poor OHS management.482 It concluded that: ‘Homecare work is 
symptomatic of emerging trends in the service sector toward widespread precarious work, 
poorly understood and managed OHS hazards, and weak regulation of even basic OHS 
standards’.483

A 2006/07 study by the Australian Centre for Research in Employment and Work 
commissioned by WorkSafe (ACREW Study) examined best practice models for managing 
joint responsibilities in the labour hire sector.484 It concluded that management commitment  
to OHS within firms was a key determinant of achieving best practice:

Commitment to achieving best OHS practice extends from the highest executive level down through 
to supervisors and workers at their toolbox and other meetings. The principal challenge to efforts 
to achieve best practice, then, is that commitment, from which flow corporate values, systems 
development, sufficient resources and communication. Best practice for organisations of every 
size is according safety of all workers the highest priority. Conversely, a narrow focus on short-term 
competitive advantage through cost reduction poses a risk to OHS and is unlikely to be associated 
with a sound business decision’.485 

Inquiry evidence 
The impact of labour hire on health and safety in the workplace was the subject of a significant 
amount of evidence to the Inquiry. The Inquiry heard about a broad spectrum of approaches 
in the labour hire industry regarding health and safety. These ranged from best practice 
models implemented by labour hire agencies, which enhance health and safety within a 
host’s workplace, through to use of labour hire arrangements as a means of avoiding legal 
responsibilities. 

The Inquiry heard from a number of labour hire agencies about the highly compliant approach 
they take to OHS obligations. Many labour hire agencies provided the Inquiry with details of 

478.  Michael Quinlan, Phillip Bohle and Olivia Rawlings-Way, ‘Health and safety of homecare workers 
engaged by temporary employment agencies’ (2015) 57:1 Journal of Industrial Relations 94, 95.

479. Ibid, 97.
480. Ibid, 107.
481. Ibid, 110-111.
482. Ibid, 109.
483. Ibid, 111.
484.  Australian Centre for Research in Employment and Work, Labour Hire Research Report: Best 

Practice Models for Managing Joint Responsibilities in the Labour Hire Sector, Monash University, 
Faculty of Business and Economics (August 2007).

485. Ibid, 6.

1865

1865



127PART I – LABOUR HIRE 

the OHS procedures they utilise when placing employees with a host. For example, Adecco 
described its process, including:486 

•	 OHS checks of the host’s site before any placements occur; 

•	 an inspection and systems assessment on site; 

•	 continual visits throughout a placement; 

•	 noting of hazards and corrective action in its own system; 

•	 checking in with staff; and 

•	 soon to be introduced – anonymous hazard reporting, to address concerns that workers’ 
jobs may be at risk if they report an OHS concern. 

Australia Wide Personnel reported paying for external health and safety assessments of a site 
prior to deciding whether or not it will place any person on that site.487 

A number of labour hire agencies told the Inquiry that they would not place employees with 
a host where the conditions on site were not safe.488 Others indicated that some hosts were 
able to improve their own internal OHS systems through the engagement of the labour hire 
agency.489 

Another labour hire agency in closed session told the Inquiry about an incident in which a sand 
wall collapsed onto an excavator driven by an on-hire employee. The host did not notify the 
labour hire agency, which found out through the employee. After trying to address the situation 
directly with the host without success, the labour hire agency called in WorkSafe. Ultimately, 
WorkSafe was satisfied with the labour hire agency’s policies and procedures, but the host was 
fined.490 

In contrast, however, a number of participants told the Inquiry that OHS standards were lower 
in the labour hire sector. The Safety Institute of Australia submitted that: 

…supervision is usually of a lesser standard, induction and job-specific training can be bypassed as 
labour hire workers are often called in at the last moment. This can lead to omissions of basic OHS 
requirements such as personal protective equipment, consultation and risk management.491 

Kevin Jones of the Safety Institute of Australia, told the Inquiry: 

The OHS law says everybody is entitled to the same rights under legislation, but a lot of the 
discussion seems to be that there is a two-tiered sector on health and safety, the treatment of 
injuries, the notification of injuries, the response of inspectorates, all of those sorts of things.492 

The Inquiry heard about experiences of labour hire agencies which failed to do any formal 
safety induction for workers at the host employer’s site,493 failed to provide adequate OHS 
supervision494 and failed to check the qualifications of the labour hire worker sent to a site.495 
Many labour hire workers are trained on the job by other casual employees, with little or no 

486. Adecco, Dandenong Hearing, 30 November 2015. 
487. Australia Wide Personnel, Dandenong Hearing, 30 November 2015.
488.  Australia Wide Personnel, Dandenong Hearing, 30 November 2015; Labour hire agency, Closed 

Hearing 02, Mildura, 24 November 2015.
489.  See e.g. Labour hire agency, Closed Hearing 08, Dandenong, 30 November 2015; Labour hire 

agency, Closed Hearing 01, Mildura, 23 November 2015.
490. Labour hire agency, Closed Hearing 26, Morwell, 29 February 2016.
491. Safety Institute of Australia, Submission no 48, 1.
492. Kevin Jones, Fellow, Safety Institute of Australia, Academic Forum, 25 May 2016.
493. NUW, Geelong Hearing, 8 December 2015.
494. AMWU, Melbourne Hearing, 9 February 2016.
495. AMWU, Melbourne Hearing, 9 February 2016.
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supervision.496 This is particularly prevalent among migrant workers, many of whom lack basic 
knowledge of OHS standards.497 Where OHS training is provided to labour hire staff, it is 
sometimes only provided in the form of an online training module, which poses a problem for 
people with low IT and literacy skills.498 

An anonymous construction worker in Melbourne submitted as follows: 

Safety? What safety? Only provided a flimsy paper mask provided despite using an angle grinder on 
concrete. Digging trenches by hand. Carrying unreasonably heavy things with no trolley or safe lifting 
measures in place. Operating power tools with no training or gloves provided. The only safety gear is 
what I pick up around the work site. No WorkSafe training or information. Bullied and yelled at.499 

A labour hire worker in the chocolate packing industry submitted that as a labour hire casual, 
the worker was required to work in a dangerous working environment. ‘[N]o one wear safety 
vest, the forklift was driving around the factory without any warning. Once the forklift were 
crush my friends’ feet and the company asked him to pay his own medical bills.’500 

The Inquiry also heard from various witnesses in relation to a wide range of substandard 
working conditions for labour hire workers, constituting risks to workers’ health and safety.  
For example: 

•	 hot working conditions, long hours without breaks, and transportation across long distances 
in unsafe vehicles;501 

•	 lack of masks, tools, gloves, information and safety training;502 

•	 unsafe, broken, dirty or dilapidated equipment;503 

•	 lack of toilet facilities, water, or rest breaks;504 

•	  lack of safety equipment;505 

•	  dangerous work practices, insecure trolley loads, and no protective equipment while 
chemicals were being sprayed;506 

•	  lack of wet weather gear and protective clothing;507 

•	  no breaks, and no access to water in hot conditions;508

•	  lack of food or kitchen facilities, and no medical treatment available for health issues; 509 and

•	  long hours.510

496. Union and worker, Closed Hearing 10, Dandenong, 1 December 2015.
497. Community/Government, Closed Hearing 07, Mildura, 24 November 2015.
498. Jesuit Social Services, Submission no 52, 4.
499. VTHC, on behalf of individual workers, Submission no 41.
500. NUW on behalf of individual workers, Submission no 75, lxiv.
501. Sunraysia Mallee Ethnic Communities Council, Mildura Hearing, 23 November 2015.
502. VTHC on behalf of individual workers, Submission no 41.
503. VTHC on behalf of individual workers, Submission no 41.
504. VTHC on behalf of individual workers, Submission no 41.
505. VTHC on behalf of individual workers, Submission no 41.
506. Workers, Closed Hearing 4, Mildura, 24 November 2015.
507. NUW, Dandenong Hearing, 30 November 2015.
508. STLC, Mildura Hearing, 23 November 2015.
509. Community/Government, Closed Hearing, Mildura, 24 November 2015.
510. NUW, Geelong Hearing, 7 December 2015.
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The Inquiry also heard from a number of witnesses who experienced, or knew labour hire 
workers who had experienced, sexual harassment, assault, discrimination or bullying at the 
workplace.511 

OHS concerns were raised with the Inquiry by workers across a wide variety of industries, 
including, teachers, hospitality workers, public servants working through labour hire agencies 
and construction workers.512 

The Inquiry heard of particular health and safety issues in the horticulture industry, with 
seasonal workers treated poorly with untreated boils on their legs because of poor diet and 
poor food practices by the host, yet still expected to go to work,513 and long hours of work, 
sexual harassment in the workplace and uncompensated injuries in the workplace.’514 

Legal framework of health and safety duties 
The Occupational Health and Safety Act 2004 (Vic) (OHS Act) establishes workplace health 
and safety standards for Victorian employers, and protections for workers, which apply to both 
labour hire agencies and hosts in respect of a labour hire employee.515 

The primary subject of regulation under the OHS Act is an ‘employer’, defined as a ‘person 
who employs one or more other persons under a contract of employment or a contract of 
training.’516 

Section 21(1) of the OHS Act provides that employers: ‘must, so far as is reasonably 
practicable, provide and maintain for employees of the employer a working environment  
that is safe and without risks to health.’ This includes duties specified in s 21(2) to: 

•	 provide safe plant and systems of work;517 

•	 make arrangements to ensure safe use, handling, storage and transport of plant  
or substances;518 

•	  maintain each workplace under the employee’s management and control in a safe 
condition;519 

•	  provide adequate facilities for the welfare of employees;520 and

•	  provide such information, instruction, training and supervision to employees as is necessary 
to enable them to perform work safely.521 

Section 21(1) and (2) clearly apply to a labour hire agency in respect of its employees. 

511.  Workers, Closed Hearing 4, Mildura, 24 November 2015; Springvale Monash Legal Service, 
Dandenong Hearing, 1 December 2015.

512.  VTHC on behalf of individual workers, Submission no 41; CFMEU on behalf of individual workers, 
Submission no 54; Confidential, Submission no 97.

513.  Sunraysia ECC, Mildura Hearing, 23 November 2015; Community/Government, Closed Hearing 7, 
Mildura, 24 November 2015.

514.  Workers, Closed Hearing 04, Mildura, 24 November 2015.The horticulture industry is examined 
further below at 4.2.1.

515.  There are also parallel common law duties upon labour hire agencies and hosts: see e.g. Hazeldene’s 
Chicken Farm Pty Ltd v Victorian Workcover Authority [2005] VSCA 185, [9]; Jurox Pty Ltd v Fullick 
[2016] NSWCA 180. 

516.  OHS Act s 5. Other duty-holders include self-employed persons, employees, designers, 
manufacturers and suppliers of certain plant, structures and equipment: see Part 3 Divisions 3-5.

517. OHS Act s 21(2)(a).
518. OHS Act s 21(2)(b).
519. OHS Act s 21(2)(c).
520. OHS Act s 21(2)(d).
521. OHS Act s 21(2)(e).
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Section 21(3) provides that for the purposes of the above provisions: 

•	 a reference to an employee includes a reference to an independent contractor engaged  
by an employer and any employees of the independent contractor; and 

•	 the duties of an employer extend to an independent contractor engaged by an employer and 
any employees of the independent contractor, in relation to matters over which the employer 
has control, or would have control if not for any agreement purporting to limit or remove that 
control. 

Section 21(3) has the effect of extending the operation of duties under the above provisions 
so that they apply to hosts in respect of labour hire employees, in relation to matters over 
which the host has control. The meaning of ‘engaged by’ in section 21(3) has been held to 
extend to all engagements in respect of matters over which the employer has control, whether 
the engagement is through a direct contract with the employer or a contract between the 
contractor and some other person, and ‘regardless of the layers of contractual relations that 
might separate the contractor from the employer.’522 

The OHS Act specifies a number of other health and safety duties in addition to the primary 
duty set out in s 21. Some of these are directed at ‘employers’ and some at other parties. 

Some of the additional employer duties only apply to a labour hire agency in respect of its 
employees, and do not bind a host in respect of a labour hire employee. For example, s 22 of 
the OHS Act requires an employer: to pro-actively monitor its employees’ health;523 provide 
health and safety information to employees (including how to make an enquiry or complaint);524 
keep health and safety records regarding the employee;525 and engage appropriate experts 
to advise on employee health.526 None of these obligations extend beyond the employment 
relationship.527 

However, other obligations under the OHS Act are described in terms which are not confined 
to employers or employees. For example, the employer is required to: monitor conditions at 
any workplace under its management or control;528 and ensure persons other than employees 
are not exposed to risks to their health or safety arising from the conduct of the employer’s 
undertaking.529 Further, a person who has (to any extent) the management or control of a 
workplace must ensure so far as is reasonably practicable that the workplace and the means 
of entering or leaving it are safe and without risks to health.530 Each of these duties applies 
beyond the employment relationship, and is broad enough to encompass a host holding the 
relevant duty in respect of a labour hire employee. 

Respective obligations of labour hire agencies and hosts 
In general then, the statutory framework provides that in a labour hire employment 
arrangement, both the labour hire agency and the host will hold a range of duties in respect of 
the labour hire employees and/or the workplace. However, the precise boundaries of the duties 
of each party will depend on the circumstances in each case. 

522. R v A C R Roofing Pty Ltd (2004) 11 VR 187, 55.
523. OHS Act s 22(1)(a).
524. OHS Act s 22(1)(c).
525. OHS Act s 22(2)(a).
526. OHS Act s 22(2)(b).
527.  Breen Creighton and Peter Rozen, Occupational Health and Safety Law in Victoria (3rd edition,  

The Federation Press, Sydney, 2007), [647].
528. OHS Act s 22(1)(b).
529. OHS Act s 23.
530. OHS Act s 26(1).
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Johnstone and Quinlan note that particularly in New South Wales and Victoria, prosecutions  
of labour hire agencies and host firms have been pursued regularly since 1998.531 

In Victoria, WorkSafe has developed a significant amount of guidance material which 
comprehensively addresses the respective health and safety obligations of labour hire agencies 
and hosts. These publications include: 

•	 Placing workers in safe workplaces: Safety management systems guide for labour hire agencies 
•	  Labour hire agencies: Managing the safety of on-hired workers
•	  Labour Hire Workers: OHS Rights and Responsibilities
•	  Host Employers: Managing the safety of labour hire workers
•	  Placing Workers in Safe Workplaces
•	  Case studies in labour hire - examples and learnings.532

WorkSafe also has a public register of labour hire companies registered for WorkSafe insurance 
in Victoria, established in response to the 2005 Victorian Inquiry Report.533

Agency obligations 
Underhill and Quinlan note that case law and guidance material in jurisdictions such as Victoria 
makes it clear that: 

…to meet their obligations agency employers must ensure their workers have sufficient training 
to perform tasks safely, conduct pre-placement risk assessments at host workplaces, assess and 
monitor hosts’ OHS management systems, and develop agreements with hosts on the allocation of 
shared responsibilities. In this way, agency employers ensure hosts’ workplaces are safe at the time 
of placement, and on an ongoing basis.534 

As the ‘employer’, labour hire agencies hold direct health and safety duties in respect of their 
employees. It is well established that the relationship between a labour hire agency and the 
host does not diminish the agency’s health and safety obligations, and does not provide 
a basis for imposing a lesser duty. To the contrary, an employer which sends employees 
to another workplace, over which it exercises limited control, is under a particular positive 
obligation to ensure that it takes steps to minimise any threats to the health and safety of its 
employees,535 and must take a positive and proactive approach with the host536 to ensure this. 
The duties owed by labour hire employers to their employees cannot be delegated to hosts.537 

WorkSafe informed the Inquiry that there are very few difficulties prosecuting labour hire 
agencies for breaches of health and safety duties as they have clear employer duties under 
the OHS Act.538 It noted that limited disputation might arise where there is a concurrent 
duty between the labour hire agency and the host, for example in respect of training and 
supervision. It provided the Inquiry with three prosecution summaries with respect to labour 

531.  Johnstone and Quinlan (2006), 279. The authors note that in Victoria, the first successful prosecution 
of an agency and host firm both took place in 1999 (see the Victorian Magistrates Court decisions 
in, respectively, Extrastaff Pty Ltd and NCI Specialty Metal Products Pty Ltd, summarised at: https://
www.worksafe.vic.gov.au/__data/assets/pdf_file/0019/21745/Recent_Pros_99.pdf).

532. See: http://www.worksafe.vic.gov.au/safety-and-prevention/health-and-safety-topics/labour-hire.
533.  Information provided by WorkSafe to Inquiry. The public register is accessible at: http://www.

worksafe.vic.gov.au/__data/assets/pdf_file/0003/188364/labourhire_register_20160204.pdf.
534. Underhill and Quinlan, (2011) 110.
535.  Drake Personnel Limited v Workcover Authority of NewSouth Wales (Inspector Ch’ng) (1999) 90 IR 

432, 455. See also Inspector Blume v TMP Worldwide eResourcing [2003] NSWIRComm 37. ; and 
‘Labour hire business fined for unqualified safety assessment’, Shortlist, 17 August 2016.

536.  Labour Co-operative Ltd v Workcover Authority of New South Wales (Inspector Robins ) (2003) 121 
IR 278, 84-5.

537. Boland v Big Mars Pty Ltd [2016] SAIRC 11; Boland v Fix-Force (Qld) Pty Ltd [2016] SAIRC 16.
538.  Cf. Elsa Underhill, ‘Should host employers have greater responsibility for temporary agency workers’ 

employment rights?’ (2010) 48:3 Asia Pacific Journal of Human Resources 338, 343.
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hire agencies (see below). In addition to these, Worksafe estimates that it has prosecuted 
between 10 to 20 smaller specialised contractors whose sole or predominant undertaking  
is to provide personnel to a principal. 

Challenge Recruitment Pty Ltd  
On 9 March 2010, a worker was injured as a result of being hit by commercial drinks fridge while the 
fridge was being unloaded from his delivery truck. Challenge Recruitment Pty Ltd pleaded guilty to 
one charge pursuant to sections 21(1) and 21(2)(e) of the Occupational Health and Safety Act 2004. 
On 31 May 2012 the company was fined $30,000 and ordered to pay costs in the sum of $2,795.02. 
(Moorabbin Magistrates’ Court).

Skilled Group Limited  
On 13 April 2011 a worker was seriously injured after he was dragged into a roller of a needling 
loom. Skilled Group Limited pleaded guilty to one charge pursuant to sections 21(1) and 21(2)(a) 
of the Occupational Health and Safety Act 2004. The company was ordered without conviction 
to undertake a specified improvement project costing $200,000 pursuant to section 136 of the 
Occupational Health and Safety Act 2004. Skilled Group Limited was ordered to pay costs in the 
sum of $8,243.00. (Geelong Magistrates’ Court).

Skilled Group Limited 
On 4 July 2011, a new labour hire employee of Skilled Group Limited was working as a roundsman 
at the Incitec Pivot Limited fertiliser factory in North Shore. Whilst scraping off fertiliser build up 
from an overhead conveyor with a shovel, he was drawn into an in-running nip point and suffered 
serious, permanent injuries to his shoulder. Skilled Group Limited pleaded guilty to one charge under 
subsections 21(1) and 21(2)(a) of the Occupational Health and Safety Act 2004 for failing to provide 
a safe system of work for its employee by failing to adequately ascertain the nature of the work he 
would be doing at Incitec’s workplace, and for failing to check that Incitec had properly trained him 
for the job. On 9 May 2013 at Geelong Magistrates’ Court, Skilled Group Limited was convicted and 
fined $70,000 (costs of $3,554.50).539

Host obligations 
Australian courts have made clear that the duties of a host towards a labour hire employee are 
the same as the host’s duties towards its direct employees.540 

Underhill and Quinlan describe hosts’ obligations towards labour hire employees as: 
…akin to those owed to their own employees. They must provide training and supervision to enable 
the safe performance of tasks, conduct risk assessments, monitor working conditions to ensure new 
OHS risks are not introduced, and advise the agency employer should a change of job tasks arise 
for agency employees. These obligations reflect, in part, the extent to which agency workers OHS is 
contingent on the constant involvement of the host.541 

In Hazeldene’s Chicken Farm Pty Ltd v Victorian Workcover Authority,542 the Victorian Court 
of Appeal described the significance of the host’s control of the workplace to its duties under 
both common law and the OHS Act in the following way: 

This appeal, accordingly, raises the important issue of the relative responsibilities for workplace 
safety of a labour hire supplier on the one hand and a host employer on the other. It is well 
established that a common law duty of care is owed to an employee … both by the labour hire 
firm … which employs her, and by the host employer … which operates the workplace at which 
she carries out her duties. The same position obtains under the [OHS Act]. …The critical difference 
between the labour hire employer firm and the host employer … is that the host controls the 
workplace and the conduct of the operations which take place there during the work day.543 

539. Information provided to Inquiry by WorkSafe Victoria.
540. Johnstone and Quinlan (2006), 279.
541. Underhill and Quinlan, (2011), 110-111.
542. [2005] VSCA 185.
543. [2005] VSCA 185, [9]-[10].
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Discussion 
Stewart et al observe that: 

Multiple duty-holders are a common feature of modern business activities such as labour hire 
arrangements, contractor arrangements, supply chains, joint ventures, alliances and franchise 
arrangements. There will be many situations in which more than one person will have an obligation 
to identify hazards and control risks. An essential aspect of ensuring the health and safety of all 
workers is the coordination of work activities and work health and safety measures.544 

As noted above, in a labour hire employment arrangement, both the labour hire agency and 
the host hold a range of duties in respect of the labour hire employees and/or the workplace. 
However, the precise boundaries of the duties of each party will depend on the circumstances 
in each case. 

Some participants in the Inquiry submitted that notwithstanding the joint nature of OHS 
obligations, there is uncertainty regarding which obligations lie with a labour hire agency and 
which lie with a host employer.545 

Maurice Blackburn submitted that the High Court decision in Baiada Poultry v R,546 highlights 
the ambiguity in this area of the law and demonstrates how the obligations to provide a 
safe workplace can become complex when dealing with contractors, sub-contractors and 
employees. In that case, the principal of one contractor of Baiada was killed resulting from the 
unlicensed operation of that contractor’s forklift by the employee of another contractor.

The High Court overturned the conviction of Baiada in that case on a technical basis related 
to the directions provided to the jury by the trial judge. However, the High Court’s comments 
on the subject matter of those directions illustrate the difficulty in ascertaining with precision 
the scope of a host’s OHS obligation vis-à-vis a labour hire contractor. The High Court held 
that whilst Baiada’s legal right to issue safety instructions to its contractors meant that it was 
possible for Baiada to do so, the existence of the right was not enough to establish that a 
failure to exercise that right constituted a failure to meet its duty under the OHS Act. In their 
joint judgment, French CJ, Gummow, Crennan and Hayne JJ added: 

That question required consideration not only of what steps Baiada could have taken to secure 
compliance but also, and critically, whether Baiada’s obligation obliged it: (a) to give safety 
instructions to its (apparently skilled and experienced) subcontractors; (b) to check whether its 
instructions were followed; (c) to take some step to require compliance with its instructions; or (d) to 
do some combination of these things or even something altogether different. These were questions 
which the jury would have had to decide in light of all of the evidence that had been given at trial 
about how the work of catching, caging, loading and transporting the chickens was done.547 

Some of the ambiguities which Maurice Blackburn suggests may arise in practice from this 
decision include situations where: 

•	 an employer owes a statutory duty to particular categories of worker, including a labour hire 
worker, a contractor, a sub-contractor or employee, and the steps required to discharge 
those obligations; 

•	 a principal is required to give directions to a contractor or other category of worker regarding 
a safe system of work, or monitor a system of work controlled by a contractor or other 
category of worker; and

•	  a principal may rely on contractors and sub-contractors to discharge their obligations.548 

544. Stewart et al, (2016) [18.49].
545. Maurice Blackburn, Submission no 79, 11; JobWatch, Submission no 46, 32.
546. [2012] HCA 14.
547. [2012] HCA 14, [33]; see also [38].
548. Maurice Blackburn, Submission no 79, 10-11.
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This ambiguity has also been recognised in the academic literature. For example, Underhill and 
Quinlan summarised five sources of ‘regulatory weaknesses’ of the OHS regulatory regime in 
respect of agency workers previously identified by Johnstone and Quinlan in 2006.549 These 
included ‘the operationalisation of shared responsibility, with the overlap creating confusion 
and encouraging blame shifting between the parties’ and ‘the complex nature of relationships 
at workplace involving multiple parties’550 with regulators encountering increased difficulty 
monitoring and identifying responsibility in multi-employer work sites.551 

It is clear that the current legislative framework in Victoria imposes substantial obligations upon 
both the labour hire agency and the host. However, the continued focus of the OHS Act upon 
the ‘employer’ as the determinative characteristic by which key duties are allocated places it in 
contrast with the approach taken at the federal level and in most other states and territories. 

The National Review into Model Occupational Health and Safety Laws was conducted 
following an agreement between the Federal Government, states and territories in 2008 to 
explore national harmonisation of health and safety laws.552 It considered whether an entity’s 
status as ‘employer’ was the appropriate conceptual mechanism through which to impose 
health and safety duties. 

In its first report, the Review Panel stated as follows:

As the discussion earlier in this chapter demonstrates, using the employment relationship as the 
determinant of the application of the primary duties under OHS legislation is no longer valid. 

The changing nature of work organisation and relationships means that many who perform work 
activities do so under the effective direction or influence of someone other than a person employing 
them under a contract of service. The person carrying out the work:

•	 may not be in a direct employment relationship with any person (e.g. share farming or share 
fishing; or as a contractor working under a contract for services, who may be carrying out work for 
only one principal);

•	  may be employed by someone who is simply organising the provision of labour (e.g. a labour hire 
or placement organisation) with the effective control and direction of the work being by another 
(commonly known as the ‘host employer’ or principal); and

•	  their employer may have limited ability to exercise discretion as to work systems and methods, 
because of the direction and requirements of another party (as may be found in some transport 
arrangements with the requirements of the consignor).

We consider that the model Act must provide a broader scope for the primary duty of care, to 
require those in effective control or influencing the way work is done to protect the health and safety 
of those carrying out the work.553 

Accordingly, the Review Panel recommended that:

To ensure that the primary duty of care continues to be responsive to changes in the nature of 
work and work relationships and arrangements, the duty should not be limited to employment 
relationships. The duty-holder is any person conducting the business or undertaking.554 

Similarly, the Review Panel considered that the persons to whom a duty is owed should be 
sufficiently broad so that it: 

549. Johnstone and Quinlan (2006).
550. Underhill and Quinlan, (2011), 111.
551. Ibid.
552.  For background on the harmonisation process and the development of the model work health and 

safety legislation, see Stewart et al (2016), [18.23]-[18.26].
553.  Australian Government, National Review into Model Occupational Health And Safety Laws, First 

Report To The Workplace Relations Ministers’ Council, October 2008, 62-3.
554. Ibid, 62.
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 …allows broad coverage of the primary duty of care. The definition of ‘worker’ should extend 
beyond the employment relationship to include any person who works, in any capacity, in or as part 
of the business or undertaking.555 

The Model Work Health and Safety Act, which has been adopted (with some variations) in 
all Australian jurisdictions except for Victoria and Western Australia,556 gives effect to each of 
these recommendations. It provides that the primary duty-holder is a ‘person conducting a 
business or undertaking’ (PCBU).557 Duties are owed to ‘workers’, which includes employees, 
contractors and a broad range of other types of work situations. A person is a worker under the 
Model Act ‘if the person carries out work in any capacity for a person conducting a business or 
undertaking,’558 including ‘an employee of a labour hire agency who has been assigned to work 
in the person’s business or undertaking.’559 In the labour hire context, these provisions have 
application as follows:

…both the labour hire PCBU and the host PCBU have duties to ensure the health and safety of 
labour hire workers so far as is reasonably practicable. These duties must be fulfilled to the extent to 
which each PCBU has the capacity to influence and control the matter.560 

The Model Act also makes express provision for circumstances in which two or more parties 
hold concurrent duties. It provides that each duty-holder must comply with its duty to the 
standard required by the Act, and must discharge its duty to the extent it has the capacity 
to influence and control the matter (or would have had that capacity but for an agreement 
purporting to limit or remove it).561 

The Model Act further imposes a duty on joint duty-holders, so far as is reasonably practicable, 
to consult, co operate and co-ordinate activities with all other persons who have a duty in 
relation to the same matter.562 To date, there has been one successful prosecution for breach 
of this concurrent duty-holder consultation duty, under s 46 of the Work Health and Safety 
Act 2012 (SA).563 A not-for-profit organisation was found, by the South Australian Industrial 
Relations Court, to have breached the duty when a roofer it had placed with a contractor 
suffered severe injuries while carrying out roofing work. It was found that the placement 
organisation had not engaged in the necessary safety audit, other safety measures or 
consultation with other duty-holders in respect of the worker placed on the contractor’s site; 
and a fine of $12,000 was imposed.

Ai Group submitted, in respect of the OHS Act, that: 
…[t]he obligations are not as clearly defined as those in the model Work Health and Safety Act  
(which has been adopted in most Australian jurisdictions), which includes specific obligations for 
duty-holders with overlapping obligations to consult, cooperate and coordinate in relation to health 
and safety duties….

Furthermore, significant changes introduced by the model WHS laws over the past few years (since 
2011) have assisted in better reflecting the arrangements common to the labour hire industry. With 
the introduction of the term ‘person conducting a business or undertaking’ (PCBU), which replaced 
the term ‘employer’, suggestions that on-hire workers were the sole responsibility of the labour hire 
firm have been strongly dispelled. The introduction of the term ‘worker’ replacing the term ‘employee’ 
also recognised and captured a broader scope of employment and contracting relationships.564 

555. Ibid, 54 (recommendation 16).
556. See Stewart et al (2016), [18.26].
557. See e.g. Work Health and Safety Act 2011 (Cth) ss 5, 19.
558. Work Health and Safety Act 2011 (Cth) s 7(1).
559. Work Health and Safety Act 2011 (Cth) s 7(1)(d).
560.  Safe Work Australia, Labour hire: duties of persons conducting a business or undertaking, Legislative 

Fact Sheet Series (February 2012), 2; see also Stewart et al (2016), [18.30].
561. Work Health and Safety Act 2011 (Cth) s 16.
562. Work Health and Safety Act 2011 (Cth) s 46.
563. Boland v Trainee and Apprentice Placement Service Inc [2016] SAIRC 14.
564. Ai Group, Submission no 53, 22.
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Conclusions, findings and recommendations – occupational health and 
safety obligations
The above overview of the position under Victorian law indicates that while labour hire agencies 
and hosts have shared obligations to safeguard the health and safety of workers placed at 
host sites, some ambiguities and ‘grey areas’ arise. That there is in some instances a lack of 
clarity in practice, as to the reach of duties owed as between a labour hire agency and host, is 
demonstrated by the evidence provided to the Inquiry about health and safety risks/breaches 
experienced by labour hire workers. This is despite what appear to be the best efforts of many 
labour hire agencies and hosts to ensure compliance with their obligations under the OHS Act.

A clear attempt has been made, in the Model Work Health and Safety Act, to overcome the 
ambiguities arising from the traditional approach to centering OHS obligations on employers 
(and independent contractors engaged by employers) in respect of employees (and deemed 
employees). The Model Act’s imposition of OHS duties on PCBUs in respect of the broadly 
defined category of workers, and the explicit inclusion in that definition of labour hire employees 
placed with a host, is a more appropriate regulatory approach to ensure the safety of labour hire 
workers than current Victorian regulation. This conclusion is strengthened once the ‘horizontal’ 
(concurrent) consultation obligation of relevant duty-holders565 is also taken into account. 

Recommendation 5 
I recommend that the Model Work Health and Safety Act approach to regulating labour 
hire relationships be adopted in Victoria. In the absence of Victoria adopting wholesale 
the approach under the model laws, I recommend that Victoria adapt an approach which 
matches the substantive provisions under the model laws in this regard.

3.5.2 Complaining about safety and reporting injuries 

Inquiry evidence 
As noted elsewhere, the Inquiry received a significant amount of evidence suggesting that 
labour hire workers are reluctant to report OHS risks and incidents.566 The key reason for this, 
according to the submissions and evidence, is a concern that reporting an incident or risk 
within the host’s workplace will lead to the labour hire employee’s engagement with the host 
being terminated. 

For example, a casual security guard employed through a labour hire agency submitted that he 
had questioned his boss about the lack of training received on the job. He was then told not to 
come back the next day.567 

An anonymous worker from the mining, oil and gas industry submitted that: 

If the job is unsafe, nothing is said because the phone will never ring again for work. You get told the 
safety rules but on the job that’s a different story. Contractors and night shift will get any job done.568 

Labour hire worker Harry Marshall submitted that he had raised a safety issue with his 
supervisor. The employer reproached him for raising safety concerns. That weekend the labour 
hire agency sent him a text message telling him not to come back on the following Monday. 

565. Stewart et al (2016), [18.38].
566.   Institute for Safety, Compensation and Recovery Research, Submission no 70, p 3; TCFUA, Geelong 

Hearing, 7 December 2015; Union and workers, Closed Hearing 09, Dandenong, 1 December 2015; 
NUW, Dandenong Hearing, 30 November 2015.

567. VTHC on behalf of individual workers, Submission no 41.
568. VTHC on behalf of individual workers, Submission no 102, xxiii.
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He submitted that the majority of labour hire agencies that he has worked for have a complete 
disregard for workers’ health and safety. He told the Inquiry:

I held great concerns about keeping my position, and usually I would walk away from a worksite 
such as this for my own wellbeing, but I desperately needed the work and the pay. … [A]s soon as 
you speak up and say, “Look mate, that’s just really unsafe”, you don’t get the call back the next day, 
you are unrequired for work.569 

Construction worker Justin Milner submitted that: ‘you can’t ask for more, not when you’re 
constantly reminded how good you have it... People who complain too much don’t keep 
jobs. I asked for a week off to undergo surgery, and lost my job because of it ... .’570 Another 
anonymous construction industry worker submitted that: 

I was employed through a labor (sic) hire agency in my current job. Previous to me being in the site, 
people had brought up genuine safety concerns and were then told by the foreman to get their 
booked (sic) signed and f&@k off and not return to that site.571 

There are two features of the OHS Act which have the capacity to address under-reporting 
of safety risks or incidents by labour hire employees. These are effective consultation and 
representation in the host’s workplace, and protections from discrimination at the hands of the 
host for reporting a risk or making a health and safety complaint. However, the OHS Act does 
not provide labour hire employees with the same substantive rights as direct employees in 
relation to either of these matters. 

Effective representation in the workplace
The ACREW Study found that a key component of best practice in labour hire safety 
management is the implementation of appropriate mechanisms for consultation and 
representation between hosts and agencies, and between agencies, hosts and workers. A key 
factor was implementing ‘appropriate and responsive communication with on-hire workers 
whether or not those workers are represented by a union’ and having ‘a systematic, responsive 
approach to dealing with health and safety representatives’.572 

Section 35(1) of the OHS Act obliges an employer to consult with employees over a range 
of matters relating to health and safety at the workplace. These consultation obligations are 
extended, pursuant to s 35(2), to employees of an independent contractor. Consultation of this 
nature must include a health and safety representative (HSR), if the employees are represented 
by one.573 

Under the OHS Act, a HSR can only be elected after the formation of a designated work group 
(DWG). Part 7 of the OHS Act sets out rights and obligations in this respect. It contains two 
different procedures for establishing DWGs. 

The first, set out in Division 1, applies (in the labour hire context) only in respect of direct 
employees of a host. It gives a number of rights to employees to require the formation  
of a DWG. In particular: 

•	 an employee may initiate the establishment of the DWG with the employer;574 

569. Harry Marshall, Submission no 93, 1-2.
570. CFMEU on behalf of individual workers, Submission no 54, vi. 
571. Ibid, xxiv.
572. ACREW Study, 7.
573. OHS Act s 36(2). 
574. OHS Act s 43(1).
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•	 the employer is required to do everything reasonable to ensure that negotiations over the 
formation of the DWG commence within 14 days;575 and

•	  where agreement is not reached with the employer over the formation of a DWG, an 
employee may request that an inspector determine any unresolved matters, and the parties 
are required to implement that determination.576 

A DWG established in respect of direct employees of a host may be ‘authorised also to 
represent independent contractors … and any employees of such independent contractors.’577 
However, this is a matter for negotiation with the employer. Further, it does not facilitate 
the participation of a labour hire employee in the formation of the DWG, participation in 
the subsequent election of a HSR,578 or standing for election as a HSR579 as the labour hire 
employee is not a member of the DWG. 

Of course, it is open for labour hire employees to request that the labour hire agency form a 
Division 1 DWG and elect a HSR. However, in circumstances where labour hire employees are 
placed within the host’s business, the most effective form of OHS representation would most 
likely be in respect of the host’s workplace, not that of the labour hire agency. 

The second mechanism for establishing a DWG is set out in Division 2 of Part 7 OHS Act. 
Division 2 DWGs may be made between employees of more than one employer.580 Therefore, 
a DWG consisting of labour hire employees and direct employees of a host could be formed 
using this mechanism.581 However, a Division 2 DWG can only be formed by agreement with 
each of the employers concerned. If an employer withholds agreement, its employees cannot 
be part of the group. If no employer agrees, no DWG can be formed, and no HSR subsequently 
elected. 

In contrast, the Model Work Health and Safety Act provides that labour hire employees may be 
part of a host’s DWG, in a manner similar to that provided for direct employees under the OHS 
Act Part 7 Division 1. Under the model legislation,582 a DWG: 

•	 may be requested by a ‘worker’ within the broader meaning of that term, which includes  
a labour hire employee in respect of a host;583 

•	  may have membership consisting of all workers carrying out work for the PCBU;584 

•	  may be established for multiple businesses (i.e. a DWG ‘for workers carrying out work for 2 
or more persons conducting businesses or undertakings at 1 or more workplaces’)585; and 

•	  may be determined, in the absence of agreement, by an inspector of the regulator.586 

575.  OHS Act s 43(3); see also s 44 on the matters that may be the subject of negotiation in relation to the 
proposed DWG.

576. OHS Act s 45.
577. OHS Act s 44(1)(e).
578. OHS Act s 54(1).
579. OHS Act s 54(2).
580. OHS Act s 47. 
581. Creighton and Rozen (2007), [1134].
582.  See also Safe Work Australia, Worker Representation and Participation Guide (undated), at: 

http://www.safeworkaustralia.gov.au/sites/SWA/about/Publications/Documents/645/Worker_
Representation_and_Participation_Guide.pdf.

583. See e.g. Work Health and Safety Act 2011 (Cth) s 50; see also the discussion at 3.5.1.
584. Work Health and Safety Act 2011 (Cth) s 50.
585. Work Health and Safety Act 2011 (Cth) s 55.
586. Work Health and Safety Act 2011 (Cth) s 54.
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Making a safety complaint 
The Fair Work Act general protections provisions offer workers protections from adverse 
action in respect of a range of workplace rights. A ‘workplace right’ includes being entitled to 
the benefit of, or having a role or responsibility under, a workplace law.587 ‘Workplace law’ has 
been found to include OHS legislation.588 As discussed at 3.4.3, it is unclear to what extent this 
extends to adverse action taken by hosts against labour hire employees.

The OHS Act also contains protections for employees from victimisation. Part 7 Division 9 
provides both criminal and civil remedies for an employee or prospective employee, where an 
employer or prospective employer engages in specified discriminatory conduct because the 
employee or prospective employee has taken a range of action available under the OHS Act. 

The criminal offence provisions (ss 76-78) and civil action provisions (see below) are similar, 
but not identical. However they share the key limitation, in the labour hire context, of applying 
only to action taken by a labour hire employer in respect of its own employee or prospective 
employee. The protections do not apply in respect of action taken by a host to the detriment  
of a labour hire employee. The civil provisions provide as follows: 

78A Prohibition of discriminatory conduct

(1)  An employer or prospective employer must not engage in discriminatory conduct for  
a prohibited reason.

(2)  For the purposes of this subdivision, an employer or prospective employer engages  
in discriminatory conduct if—

 (a) the employer of an employee—

   (i)  dismisses the employee, injures an employee in the employment of the employer  
or alters the position of the employee to the employee’s detriment; or

   (ii) threatens to do any of those things to the employee; or

 (b)  the employer or prospective employer of the prospective employee refuses or fails to offer 
employment to the prospective employee, or treats the prospective employee less favourably 
than another prospective employee would be treated in offering terms of employment.

78B Prohibited reasons

(1)  Conduct referred to in section 78A is for a prohibited reason if it is carried out because the 
employee or prospective employee—

 (a)  is or has been a health and safety representative or a member of a health and safety 
Committee; or

 (b)  exercises or has exercised a power as a health and safety representative or as a member  
of a health and safety Committee; or

 (c)  assists or has assisted, or gives or has given any information to, an inspector, an authorised 
representative of a registered employee organisation, a health and safety representative  
or a member of a health and safety Committee; or

 (d)  raises or has raised an issue or concern about health and safety to an employer, an 
inspector, an authorised representative of a registered employee organisation, a health and 
safety representative, a member of a health and safety Committee or an employee of the 
employer.

587. Fair Work Act s 341(1)(a).
588.  AMWU v Visy Packaging Pty Ltd (No 2) (2011) 213 IR 48; Stephens v Australian Postal Corporation 

(2011) 207 IR 405.
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(2) For the purposes of section 78A, an employer or prospective employer may be found to have 
engaged in discriminatory conduct for a prohibited reason if a reason mentioned in subsection (1)  
is a substantial reason for the conduct.

Section 78C provides that: ‘a person must not request, instruct, induce, encourage, authorise 
or assist an employer or prospective employer to engage in discriminatory conduct in 
contravention of section 78A.’ However, this is ineffective in capturing the discriminatory 
actions of a host against a labour hire employee, unless there is first discriminatory action 
taken by the labour hire employer (in which the host is involved in one of the ways referred  
to in s 78C). 

Again, the Model Work Health and Safety Act provides an alternative approach, as it includes 
anti-discrimination provisions with much broader application. The obligations contained in Part 
6 Division 1 of the Model Act apply to a ‘person’ in respect of a ‘worker’.589 The discriminatory 
conduct it prohibits includes dismissal, altering the position of the worker to the worker’s 
detriment, and putting a worker to his or her detriment in the engagement of the worker.590 The 
protections afforded by these provisions appear capable of application to the discriminatory 
actions of a host in respect of a labour hire employee who has exercised their rights in safety 
matters.591 

Conclusions, findings and recommendations – representation and making  
a safety complaint
The evidence provided to the Inquiry indicates that some labour hire workers do not exercise 
their rights to report safety incidents, risks or hazards in the workplace – largely due to 
concerns that doing so may jeopardise their future engagement at the host’s worksite,  
or their employment with the labour hire agency. These concerns reflect the other aspects  
of job insecurity of labour hire workers identified elsewhere in this Report.592 

This suggests that the framework for representation and protection of labour hire employees 
against victimisation for asserting their rights in OHS matters, by either the labour hire agency 
or the host, should be as robust as possible. Similarly, labour hire employees should have 
access to the same rights of representation in relation to OHS issues as other Victorian 
employees. However, the OHS Act offers only limited protection to labour hire staff, particularly 
in respect of their treatment or representation at the main locus of activity: the host’s worksite.

Recommendation 6 
I recommend that the Model Work Health and Safety Act approach to regulating to provide 
for worker representation and to protect workers against victimisation for asserting their 
rights in occupational health and safety matters, by either a labour hire agency or a host, 
should be adopted in Victoria. In the absence of Victoria adopting wholesale the approach 
under the model laws, I recommend that Victoria adapt an approach which matches the 
substantive protections under the model laws in this regard. 

589. See e.g. Work Health and Safety Act 2011 (Cth) ss 104-105.
590. Ibid, s 105(1). 
591. See e.g. Halls v Woolworths Limited and Ors [2015] SAIRC 19 (18 June 2015).
592. See 2.4.2.
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3.5.3 Workplace injuries and return to work 

Incidence of workplace injuries for labour hire employees 
RCSA submitted that labour hire agencies received fewer workers’ compensation claims  
(per million dollars of remuneration) than non-labour hire employers, and that this indicates  
that labour hire agencies have better OHS standards than non-labour hire businesses. The  
data provided in the RCSA’s submission indicates that the level of workers’ compensation 
claims in the labour hire industry compared to overall rates is higher for labour hire agencies  
in the construction, administrative and support services, and wholesale trade industries; 
roughly equal in the manufacturing industry; and lower in the transport, postal and  
warehousing industry.593 

However, in its submission to the Inquiry, the Institute for Safety, Compensation and Recovery 
Research outlined findings from its Compensation Research Database, which contains detailed 
records of all accepted work-related injury compensation claims in Victoria. The Institute 
examined the total number of compensable work-related injuries reported from workers in 
the labour hire sector as a percentage of all work-related claims. The Institute notes that 
the striking increase in injury claims from 2005 to 2006 corresponds with the introduction 
of a labour-hire specific industry code. The Institute submitted that this jump in reporting 
demonstrates the underrepresentation of injury rates amongst labour hire workers before  
2006. It further submitted based upon its data analysis that despite the improved visibility  
of injured labour hire workers from 2006 onwards, these workers remain underrepresented  
in the Victorian compensation system. The Institute notes that the work-related injury rate 
in the labour hire sector comprises between 1.3-1.4% of all work-related injuries in Victoria 
(Figure 3.1) despite labour hire workers comprising, in the Institute’s estimate, 2-4% of the 
Victorian workforce.594 

Figure 3.1: The number and percentage of labour hire sector injuries as a percentage of  
all work-related injuries from all sectors) of work-related injury claims in the labour hire sector  
in Victoria
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593. RCSA, Submission no 110, 18-19.
594. ISCRR, Submission no 70, 2-3.
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Further, the Institute notes that in Victoria, the proportion of injured workers across the labour 
market who make compensation claims is estimated to be as low as 19%.595 The most 
common reasons stated for failing to claim workers’ compensation include concerns about the 
impact on the employment relationship. The Institute considers that this may be a contributing 
factor to the under-representation of labour hire workers on compensation system databases. 

Noting data limitations, the Institute provided a summary assessment of what the data reveals 
about the demographic, employment, occupation and injury characteristics of injured labour 
hire workers in Victoria, relative to the ‘average’ injured Victorian worker, as follows:596 

Demographics: Our analysis revealed that injured labour-hire workers are younger than the average 
injured Victorian worker with 65% of injured labour hire workers under 30 years of aged compared to 
21% for total injured Victorian data. In addition, the injured labour-hire workers comprised a greater 
percentage of males compared to the overall injured Victorian data (82.5% vs 65.6%, respectively).

Contract status: Compared to an average injured worker in Victoria, injured labour hire workers are 
less likely to be employed in a full time (71% for Vic and 22% for injured labour hire workers) or part 
time (13.7% for Vic to 3.3% for injured labour hire workers) capacity, but more likely to be reported 
as a full time first year or other apprentice (1.4% to 24.8%). 

Occupation: Compared to the average Victorian injured worker, injured labour hire workers are more 
likely to be employed as technicians and trades workers, community and personal service workers 
and machinery operators and drivers and less likely to be managers, professionals and community 
and personal service workers. Further analysis revealed that within trade workers, the occupations 
which were identified to be the most represented in the injured labour hire worker data were 
construction workers, automotive engineering and trade workers, electricians and factory process 
workers such as food process workers, packers and product assemblers. Furthermore, we observed 
that 32.6% of labour hire worker injuries were caused by materials and substances compared to 
21.30% of all other Victorian injuries. 

Work-related injury type: Analysis of the 2006-2014 claims data revealed that compared to the 
total work-related injury rates in Victoria, injuries sustained in labour hire workers are more likely 
to result in wounds and burns and less likely to result in musculoskeletal, mental and chronic 
conditions. That is, while on average 20% of all work-related injuries in Victoria are classified as 
wounds, 38% of the labour hire work-related injuries are classified as wounds.597 

Underhill observes that agency workers in Victoria and elsewhere have a higher rate of 
workplace injuries, notwithstanding that the dual responsibilities for OHS suggest that:

Risks at a host workplace will be “double-checked” – by the agency and the host; training  
will be provided to meet general and specific OHS needs; and the worker OHS representation  
system allows worker participation at both the host workplace and in the employment agency’s  
OHS system.598

Underhill notes many explanations for this, including: 

•	 economic pressures, disorganisation and regulatory failure;

•	  an industry dominated by small employers where cost pressures dominate and only the 
largest of agencies allocate sufficient resources to meet their obligations;

•	  poor OHS training provided by agency employers, inadequate risk assessment of host 
workplaces, and insufficient attention to matching agency employees’ skills and capabilities 
to the host’s job requirements;

595. Citing ABS, Work-related Injuries 2013/2014, Cat. No. 6324.0 (November 2014).
596.  The Institute submitted that this should be interpreted with caution and not taken as representative 

of the totality of injured labour hire workers, due to data limitations.
597. ISCRR, Submission no 70, 4-5.
598.  Elsa Underhill, ‘Should host employers have greater responsibility for temporary agency workers’ 

employment rights?’, (2010) 48(3) Asia Pacific Journal of Human Resources 338, 347.
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•	  host expectations that agency workers will be appropriately placed for the task, and capable 
of performing those tasks immediately, without the need for extensive training or supervision; 

•	  ambiguities arising from shared responsibilities and buck passing between agency and hosts, 
with neither party resolving OHS problems; and

•	 unwillingness of agencies to interfere in hosts’ workplace practices or demand workplace 
changes for fear of loss of commercial contracts, and resistance by hosts to interference599 

The Inquiry heard evidence of a number of specific workplace injuries/incidents, including: 

•	 a labour hire worker whose colleague’s knee was injured at work and was told to ‘deal with  
it himself’;600 

•	 a worker whose workmate had his foot crushed by a forklift, and the company asked him to 
pay his own medical bills;601 

•	 a migrant worker who injured her back on the job and filled out a WorkCover claim but did 
not receive any WorkCover payments;602 and 

•	  a labour hire employee whose hand was left bleeding after being caught in a security barrier, 
who would not report the incident due to her lack of job security and not wanting to ‘create 
waves’.603 

Steve Moncur, a labour hire warehousing worker, submitted that: ‘I had a workplace accident 
and within two weeks was no longer required. I have been sacked for complaining about bald 
tyres on my forklift.’604 

There was also some concern expressed by industry representatives regarding claims for 
workplace injuries. For example, one labour hire agency told the Inquiry: 

I think there is a bit of an issue …where if someone has to make a claim, are they claiming on us? 
Do they say it’s our fault? Is it the person’s fault? Is it their employer’s fault as an agency? So I think 
there’s a few grey areas there which probably need looking at.605 

SEMMA raised recovery actions by WorkCover as a concern for its members, relating to 
injuries to temporary workers on the host employer’s work site some years earlier, and where 
the host employer had not been consulted or had input in respect of the injury.606 

Legal framework 
The Workplace Injury Rehabilitation and Compensation Act 2013 (Vic) (WIRC Act) governs 
entitlements to compensation arising from workplace injuries. It also imposes obligations on 
employers in respect of allowing an injured employee to return to work. 

The primary responsibility for managing a labour hire employee’s return to work after an injury 
lies with the labour hire agency. Part 4 Division 2 of the WIRC Act requires employers, for a 
period of 52 weeks, to provide injured workers with suitable employment and to return workers 
to pre-injury employment, when the worker no longer has an incapacity for work.607 Employers 
are also required to develop return to work plans,608 consult with the worker and medical/

599. Ibid, 347-8 (citations omitted).
600. NUW, Geelong Hearing, 8 December 2015.
601. NUW on behalf of individual workers, Submission no 75, lxiv.
602. Workers, Closed Hearing 04, Mildura, 24 November 2015.
603. Confidential, Submission no 97.
604. NUW on behalf of individual workers, Submission no 75, iii.
605. ABeCK Group, Dandenong Hearing, 1 December 2015.
606. SEMMA, Dandenong Hearing, 30 November 2015.
607. WIRC Act s 103.
608. WIRC Act s 104.
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rehabilitation personnel about the terms of the return to work,609 and in some circumstances 
appoint a Return to Work Co-ordinator.610 

Hosts also have obligations under the WIRC Act in respect of an injured employee returning to 
work. Section 109 of the WIRC Act, Host to co-operate with labour hire employer, provides: 

(1) This section applies if—

 (a)  the services of a worker are let on hire to another person (host) by the employer (labour hire 
employer) with whom the worker had entered into a contract of employment; and

 (b)  there is caused to the worker an incapacity for work resulting from or materially contributed 
to by an injury arising out of or in the course of employment with the labour hire employer 
whilst the worker is let on hire to the host.

(2)  A host must, to the extent that it is reasonable to do so, co-operate with the labour hire 
employer, in respect of action taken by the labour hire employer in order to comply with sections 
103, 104 and 105 to facilitate the worker’s return to work.

   In the case of a natural person, 120 penalty units; In the case of a body corporate, 600 penalty 
units.

Section 109 was inserted in the predecessor of the WIRC Act (Accident Compensation Act 
1985 (Vic)) by amending legislation in 2010611 which implemented the recommendations of the 
Hanks review of accident compensation legislation.612 The Review concluded:

… that the reduction in suitable employment opportunities for labour hire workers places 
greater pressure, not only on the health of individual workers, but also on the costs of workers’ 
compensation claims for labour hire agencies and the scheme as a whole.

Cooperation between workplace parties is critical for achieving the best return to work and 
rehabilitation outcomes. I believe that a requirement that (host) employers take all reasonable steps 
to cooperate with labour hire agencies in the return to work of injured labour hire workers would 
signal the importance of this approach.613 

The Review rejected the option of imposing further obligations on hosts to provide injured 
labour hire employees with appropriate return to work duties, considering that ‘if applied 
generally, [this] would be oppressive and undermine the cost-effectiveness of labour hire 
arrangements.’614 

The obligations of a host set out in s 109 are derivative of those of the labour hire agency. 
The obligation is to co-operate with the actions of the agency/employer in respect of the 
return to work of the latter’s injured employee. The obligation to cooperate is moderated by a 
reasonableness test. 

Both JobWatch and Maurice Blackburn were critical of the minimal level of obligations currently 
imposed upon a host employer to support an injured employee’s return to work under the 
WIRC Act. Both submitted that these obligations should be strengthened.615 JobWatch noted 
that host companies must, to the extent that is reasonable, co-operate with the labour hire 
employer in respect of the labour hire employer’s obligation to plan an injured worker’s return 
to work and consult with the worker about their return to work. However, JobWatch submitted 

609. WIRC Act s 105.
610. WIRC Act s 106.
611. Transport Accident and Accident Compensation Legislation Amendment Act 2010 (Vic).
612.  Peter Hanks QC, Accident Compensation Act Review: Final Report (Department of Treasury and 

Finance/Victorian Workcover Authority, 2008); see Recommendation 20, at 24.
613. Ibid, 153.
614. Ibid.
615. JobWatch, Submission no 46, 11, Maurice Blackburn, Submission no 79, 8.
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that the extent of cooperation that is required to comply with this obligation in unclear. Maurice 
Blackburn submitted that the obligations of a host under s 109 constitutes no obligation to 
support an injured worker’s return to work’ and that: 

in all likelihood, a labour hire agency will have no suitable alternative duties available to the worker. 
As a result, labour hire workers are less likely to be offered a return to work program that sees them 
returning to their job with the host employer.… Consequently, the prospects of a successful return to 
work for a labour hire worker are significantly reduced.616 

These views of the return to work obligations under the WIRC Act are consistent with research 
undertaken by Underhill. She states that: ‘[c]ompliance by temporary agency employers with 
return-to-work obligations has been acknowledged as especially problematic by inspectorates 
and several government inquiries.’617 Underhill conducted an analysis of ‘a sample of Victorian 
workers’ compensation claims files of injured agency and comparable direct hire workers  
(198 of each)’,618 finding that:

•	 35% of agency workers returned to work with their employer post-injury, compared to 58% 
of comparable direct hire employees;

•	 36% of agency staff were offered no further placements (they were effectively dismissed); 
and

•	  19% of agency employees found employment elsewhere while awaiting the offer of another 
placement from their employer.619 

Underhill describes hosts’ discretion over whom they accept from an agency as a ‘major 
barrier to agency workers exercising their right to return post-injury.’620 She concludes that:  
‘without the co-operation of hosts, agency employers cannot meet their legal obligations and 
injured agency workers are left with few employment options.’621 

There is evidence that some labour hire agencies attempt to assist an injured employee return 
to work, although Underhill refers to a number of sources indicating that this sometimes 
involves placement of ‘injured agency workers with charities, often performing menial tasks 
far below their pre-injury capabilities.’622 The Safety Institute of Australia provided, as part of a 
best practice safety example, a case study of a labour hire agency which provides the services 
of a labour hire employee injured at the workplace to the host at no cost, until the labour hire 
employee can return to full duties.623 However, ACREW found that despite a positive approach 
to return to work by many firms, it could not be said that there was a ‘systematic, positive and 
coordinated approach to return to work that recognised both agency responsibility for workers 
and the benefits for host employers in supporting such programs.’624 

WorkSafe expressed concern to the Inquiry that any amendment to the WIRC Act to place 
greater responsibility upon a host in respect of return to work could have unintended 
consequences.625 

616. Maurice Blackburn, submission no 79, 9. 
617. Underhill (2010), 348 (references omitted).
618. Ibid, 339.
619. Ibid, 348.
620. Ibid.
621. Ibid.
622. Ibid (citations omitted).
623. Safety Institute of Australia, Submission no 48, 7. 
624. ACREW Study, 8.
625. Email to Inquiry from WorkSafe, 26 June 2016.
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WorkSafe has produced an information sheet for employers, ‘Labour hire and return to work’, 
which outlines the respective obligations of hosts and labour hire agencies. The information 
sheet lists host obligations, where the worker’s injury is caused while let on hire to the host,  
as follows: 

While every host’s circumstances are different, the following are examples of how a host can 
cooperate with a labour hire employer:

•	 respond as soon as possible to the labour hire employer’s request for cooperation

•	  provide the labour hire employer with a nominated workplace contact for return to work issues

•	  provide the labour hire employer and other parties involved in the return to work process with 
reasonable access to the workplace

•	  be available for discussions initiated by the labour hire employer on providing duties, return to 
work planning and consultation

•	  provide the labour hire employer with information regarding progress of the injured worker’s 
rehabilitation and their return to work duties

•	  explore with the labour hire employer options for providing suitable duties at the host’s workplace, 
consistent with the injured worker’s capacity

•	  explore solutions with the labour hire employer that address barriers to the injured worker’s return 
to work

•	  provide reasons to the labour hire employer for a decision to not provide the injured worker with 
suitable duties.626

WorkSafe informed the Inquiry that a Return to Work Inspector can investigate whether host 
employers are cooperating with labour hire employers to facilitate a worker’s return to work. 
Further, Return to Work Improvement Notices can be issued to employers, specifying how an 
employer can comply with the obligation to consult and the date by which they must comply.627 

Conclusions, findings and recommendations – workplace injuries and return 
to work
The evidence presented to the Inquiry shows that injury rates for labour hire workers are higher 
than for other Victorian workers; and that there is in some instances a lack of cooperation on 
the part of hosts with return to work arrangements for injured labour hire workers. However, 
noting the reservations expressed by the Hanks Inquiry and more recently by WorkSafe, I do 
not recommend any change or increase in the statutory duties owed by hosts in this area. 
Rather, best practice return to work arrangements should form part of the voluntary code of 
practice recommended at 5.6.4.

Recommendation 7 
An accurate picture of occupational health and safety risk factors in the labour hire 
sector, and of injured labour hire workers in Victoria, requires the establishment of an 
occupational injury and illness monitoring and reporting system that extends beyond 
injury compensation claims data. With such data available it would be possible to identify 
occupational health and safety risks for labour hire workers, and develop interventions to 
minimise or remove those risks. I recommend that the Victorian Government collect this 
data and, periodically, make it publicly available.

626. WorkSafe Victoria, Information for Employers, Labour hire and return to work, July 2013.
627.  See WorkSafe Victoria, Information about Return to Work Inspectors, WSV11555/04/07.13  

(July 2013)
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Findings and recommendations 
Hazeldene’s and Luke Martin – see 4.2.2 

4.1
I find that Hazeldene’s actions on the 24 February 2016 and 8 March 2016, including the 
issuing of the 24 February Letter and the 8 March Letter, may constitute detrimental action 
by Hazeldene’s against Mr Martin in possible contravention of section 121 of the Inquiries 
Act. In particular, the 8 March Letter clearly states that Mr Martin’s employment will be in 
jeopardy. I further consider that the two letters may constitute a threat of detrimental action 
of the same nature. 

4.2
I find that the actions by Hazeldene on 24 February 2016 and 8 March 2016, in providing 
Mr Martin with the 24 February 2016 Letter and the 8 March 2016 Letter, may have been  
taken for the substantial reason that Mr Martin provided information to the Inquiry – in 
possible contravention of section 121 of the Inquiries Act. 

4.3
I have referred documents and information regarding Hazeldene’s actions towards 
Mr Martin to Victoria Police, pursuant to section 116 of the Inquiries Act, for further 
investigation should Victoria Police consider it appropriate to do so. 

Recommendation 8:
Section 121 of the Inquiries Act should be amended so that it applies not only to 
employer-employee relationships, but also to other relationships in which a worker 
carries out work for a business or undertaking.

Horticulture, meat and cleaning industries

4.4
There is evidence of non-compliant labour hire practices across various sectors of the 
Victorian economy. However evidence to the Inquiry, along with various other studies, 
media reports and other recent inquiries suggest that there are three industries in which 
non-compliance amongst labour hire agencies is particularly prevalent. These industries 
are: horticulture; meat and cleaning.

4. EVIDENCE OF NON-COMPLIANT 
LABOUR HIRE PRACTICES
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The extent of non-compliance with workplace and other laws involving labour hire agencies, 
in the horticulture, meat and cleaning industries in Victoria detailed in this chapter, requires 
a regulatory response. The various proposals for regulatory reform put forward by Inquiry 
participants, and the licensing scheme proposal which I recommend be adopted, are detailed 
in chapter 5 of this Report. 

Accommodation and labour hire
4.5
I find, in respect of the conduct of Mr Serdar Donmez’s job search business in the Mildura area: 

•	 That Mr Donmez misrepresented the availability of work in the Mildura area to potential 
job search workers, which led them to travel to Mildura to use his services. 

•	 That the fee paid by persons using his services was in fact paid in part for 
accommodation; and that the terms and conditions document which he required users 
of his services to sign, insofar as it provided for ‘free’ accommodation, was a sham 
designed to avoid regulatory requirements.

•	 That the accommodation provided by Mr Donmez was substandard as it was 
overcrowded with insufficient amenities. 

•	 That a significant proportion of persons using Mr Donmez’s services either left of their 
own accord or were evicted by him within a short time of arriving in the Mildura area, and 
where this occurred, Mr Donmez would not refund their $150 deposit and/or $300 two-
week advance fee. 

•	 That Mr Donmez falsely signed or refused to sign visa documentation (confirming that 
users of his services had completed the 88-day requirement to obtain a second year on 
their working holiday visa), irrespective of a job search worker’s actual working hours. 

•	 That Mr Donmez’s business model was designed to avoid current regulation.

I have referred documents and information regarding this matter to the Mildura Rural City 
Council and Consumer Affairs Victoria pursuant to section 116 of the Inquiries Act, for 
further investigation should those organisations consider it appropriate to do so.

4.6
It is apparent that the Victorian regulatory framework outlined in chapter 4 has not been 
effective to address the problems with provision of accommodation associated with labour 
hire arrangements, which have been illustrated in evidence provided to the Inquiry and 
from other sources. The incidence of these accommodation models appears to have grown 
extremely quickly, consistent with the general growth of labour hire arrangements and the 
use of temporary migrant workers over the last 10 years or so. 

Recommendation 9
That the Victorian Government introduce legislation to amend the Public Health and 
Wellbeing Act 2008 (Vic) to clarify the limitation applicable to the section 3 definition 
of prescribed accommodation, subparagraph (b), that the accommodation must be 
provided on payment of consideration. Circumstances where accommodation is 
provided notionally without charge, as part of a broader arrangement between the 
parties to the relevant transaction, should be included within the definition.

Recommendation 10
That the Public Health and Wellbeing Act 2008 (Vic) section 3 definition of prescribed 
accommodation, subparagraph (c), be amended to reflect a wider range of working 
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4.1 Introduction
This chapter is primarily concerned with examining practices of the labour hire industry in 
Victoria which do not comply with the applicable regulatory framework. 

The focus on non-compliance in this chapter should not be taken to suggest that all labour 
hire agencies operate in this manner. For example, the Inquiry heard from many labour hire 
agencies about the steps they take to ensure correct wages and conditions are afforded 
to their employees, and the systems they use for ensuring best practice health and safety 
management. However, as described at 2.1.3, the Inquiry heard that there is a wide spectrum 
of legal compliance within the labour hire industry in Victoria, ranging from labour hire 
arrangements which are highly transparent and compliant with legal obligations, to those 
operating entirely outside of the law in what is often referred to as the informal economy.628 
Further, evidence to the Inquiry suggests that the line between compliance and non-
compliance is not always clear.

628.  See e.g. ILO, Decent work and the informal economy, International Labour Conference, 90th 
Session, 2002.

situations than simply the provision of accommodation by an employer to an employee 
under an award or contractual provision. The definition should include provision of 
accommodation to a worker by a labour hire operator, as part of the arrangement under 
which that operator facilitates the placement of the worker with a host.

The role of piece rates

4.7
The operation of the piece rate award provisions, particularly in the horticulture industry, 
creates the possibility that employees may be paid below the minimum hourly rate, and 
accordingly undermines the minimum safety net intended to be established by minimum 
hourly rates. In the horticulture industry, the safeguards which attach to piece rate systems 
do not appear to be utilised in practice. Further, the use of piece rates in that industry 
contributes to a level of subjectivity and uncertainty regarding what rate is payable to an 
employee, and underlies a number of problematic outcomes. In addition to the following 
recommendations, measures to address these issues are dealt with in Recommendation 
26, at 5.6.4. 

Compliance activities

Recommendation 11
The Victorian Government should advocate for the Fair Work Ombudsman to focus 
more of its compliance activity on underpayment/non-payment of award rates in the 
horticulture and meat industries; unlawful deductions (e.g. for accommodation) and the 
imposition of piece rate arrangements in those sectors; and sham contracting in the 
cleaning industry. 

Recommendation 12
The Victorian Government should advocate for the Federal Government to implement, 
as quickly as possible, its 2016 election commitments to increase the Fair Work 
Ombudsman’s investigatory powers and to increase the penalties applicable under the 
Fair Work Act for award breaches and failure to maintain proper employment records.
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This is consistent with international experience. The International Labour Organization (ILO) 
has observed that: 

There is no clear dichotomy or split between the “informal economy” and the “formal economy”. 
What happens in the informal economy will have an impact on workers and employers in the formal 
economy, and vice versa. Informal enterprises create unfair competition for formal enterprises by not 
paying taxes or social security contributions for workers or avoiding other business costs incurred 
in the formal economy. Measures to reduce excessive business transaction costs and institutional 
barriers would promote the legalization of informal enterprises, benefit workers in these enterprises 
and also reduce the unfair competition for formal businesses. Therefore, it is useful to adopt the 
view that formal and informal enterprises and workers coexist along a continuum, with decent work 
deficits most serious at the bottom end, but also existing in some formal jobs as well, and with 
increasingly decent conditions of work moving up the formal end.629  

Many participants in the Inquiry complained of a lack of compliance with legal obligations  
by labour hire agencies. Non-compliant practices were evident across a wide and diverse 
range of industries. 

A labour hire worker who worked in hospitality and agriculture submitted that: 

I was [a] casual worker less than a year ago, washing dishes $15 per hour, cash in hand. Picking 
letters [sic], piece rate $0.30 cent per bunch. The labour hire company charged transportation fees, 
the time sheet all depends on the employer, sometimes in the peak season, I have to work more than 
10 hours a day. The accommodation and transportation fees will deduct from our salary, supervisor 
will deduct some of picking rate from our time sheet, my payment was never clear. The piece rate 
equal $2.5 dollars per box, it’s far way below to the minimum. And none of these employers pay for 
the work cover, that’s means if we got injured we have to depends on ourselves.630  

An anonymous worker from the mining, oil and gas industry submitted that: 

I was employed through a labour hire agency less than a year ago. I work for various employers.  
You always need to check pay. When the pay is wrong after the job has finished you never say 
anything because you may never get another call for work.631  

A labour hire worker in the security industry submitted as follows:

I was employed through a labour hire agency in my current job. An under $20 flat rate, for all hours 
and shift lengths regardless of warning, overtime, casual loading, night loading. No roster, 24/7 on 
call. The company I work for changed its ABN and business name every 3 months without warning. 
They cut our pay with no warning. I just noticed a lower pay rate in my payslip and asked, and that’s 
when they told me we had a pay cut. I am constantly on call thus cannot go out because with friends 
or schedule things a week in advance because I may get called into work and need to be there in 
less than 30 minutes from the call in.632  

VLA submitted that its clients report examples of labour hire arrangements being used by 
employers to evade workplace laws and other legal obligations.633  

The TCFUA submitted that in its experience, labour hire work is often characterised by  
non-compliance with minimum award wages and conditions. Workers often do not receive  
their minimum entitlements including overtime, penalty rates or superannuation.634 

Labour hire worker Harry Marshall told the Inquiry that he had worked in labour hire for around 
six years with a multitude of companies. He submitted that: 

629. Ibid, 4.
630. NUW on behalf of individual workers, Submission no 75, cxvii.
631. VTHC on behalf of individual workers, Submission no 102, xxiii.
632. VTHC on behalf of individual workers, Submission no 41.
633. VLA, Submission no 84, 1-5.
634. TCFUA, Submission no 92, 3.
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... there are a small amount of companies that comply with agreements, and supply you with an 
adequately safe work place and paying the correct wages and also being open to discussions about 
safety. But the majority of labour hire agencies that I have worked for have operated unprofessionally, 
in breach of their own “agreements”, with a complete disregard for workers’ health and safety, and 
with a general lack of respect, professionalism, or even have basic knowledge about the particular 
field or skills that you as a worker provide to employers.635   

Mr Marshall also described ‘major issues’ with being paid on time.636  

Labour hire warehousing worker Chris McCallum submitted that he had not been paid for five 
hours’ work unloading a container: 

I had to leave early and the manager ... was not there so I told ... a team leader that I needed to leave 
to pick my son up and that I’ll be back in the morning to fill in a time sheet but the agency told me 
that I would not be going back there.637  

In some instances, employees engaged through a labour hire agency were not paid for 
compulsory training, in breach of the employer’s obligations under the Fair Work Act. One 
anonymous worker, who made an individual submission through the NUW, said:

The agency I worked for said I would be paid for the training I underwent after I worked for 100 
hours. After the 100 hours and nearing more like 200 hours I asked about the money. Management 
said it would be put in my account. It never turned up. I asked again the next week, they said the 
same thing. This continued for over a month. Then the agency stopped giving me any shifts.638 

AUSVEG submitted that a common example of exploitation arises where a labour hire firm and 
a grower arrange for the firm to supply a set amount of employees at a particular rate of pay, 
and the firm then underpays their workers and pockets the difference for themselves without 
the grower being aware. AUSVEG submitted that it is aware of other exploitative and abusive 
treatment of temporary workers by labour hire firms, including firms keeping workers in squalid 
accommodation and forcing them to work extended periods of overtime without breaks.639  

Dan Gelder, a labour hire worker in the food industry, submitted that: 
I was employed through a labour hire agency less than 3 months ago. After three months the 
company would sack me then rehire me so they wouldn’t have to put me on permanent. Very rarely 
got payed (sic) correct hourly rate … I had a small welding burn to my arm. When explaining what 
happened to the rep he flat out said I was lying and then said it again in front of the whole work 
crew. Shortly after I was sacked!640 

An anonymous construction worker in Melbourne submitted: 
I am employed through a labour hire agency in my current job. I travel 2 hours to work and back, was 
told I would be paid a travelling allowance but wasn’t. No paperwork on commencement of work, 
working upwards of 40 hours a week for $1100 a fortnight. No training or protection gear provided. 
Not paid when rained out, not paid award rate. No payslips provided for months yet I repeatedly 
asked. When I did receive pay slips they were an invoice template with no mention of tax or super. 
Told I would have to do 3 months of probation before my pay would go up to $25 an hour but it 
didn’t go up and still no tax withholding paperwork for me to fill out. No overtime pay, money taken 
out for uniform, and when it rains so some fortnights I’ve only been paid $900.641  

A labour hire worker in the chocolate packing industry submitted that as a labour hire casual, 
the worker received cash in hand of $10 per hour and was required to work more than eight 
hours a day.642  

635. Harry Marshall, Submission no 93, 2.
636. Harry Marshall, Submission no 93, 3.
637. NUW on behalf of individual workers, Submission no 75, xi.
638. NUW on behalf of individual workers, Submission no 75, (xxxv).
639. AUSVEG, Submission no 22, 4.
640. AMWU on behalf of individual workers, Submission no 58.
641. VTHC, on behalf of individual workers, Submission no 41.
642. NUW on behalf of individual workers, Submission no 75, lxiv.

1890

1890



152 Victorian Inquiry into the Labour Hire Industry and Insecure Work

The Uniting Church submitted that it is concerned at the level of undetected exploitation and 
human trafficking of temporary visa holders in Australia. It submitted that common to many 
cases of human trafficking and exploitation of employees on temporary visas is the presence of 
a labour hire business.643  

A number of businesses lamented the unfair competitive advantage obtained by companies 
which are acting unlawfully. For example, a long established labour hire agency which engages 
permanent employees submitted that businesses twist and break rules which exploit the needs 
of people desperate to work, and that the system falls well short of dealing with them fairly.644 
MADEC submitted that it regularly approaches growers to offer services that are lawful, but 
finds itself priced out of competition as other companies are offering rates well below the 
award wage.645  

A confidential submission from a labour hire agency stated that: 

[s]ince the founding of our business 18 months ago, we have hired many contractors on working 
holiday visas. Whilst our business has grown well, we have struggled to match the prices of a 
competitor… We have since discovered that they are paying …well below the … Award.

The agency provided the Inquiry with copies of payslips which demonstrated that employees 
had been paid around $5 per hour less than required by the relevant award.646  

There is evidence of non-compliant labour hire practices across various sectors of the Victorian 
economy. However evidence to the Inquiry, along with various other studies, media reports 
and other recent inquiries suggests that there are three industries in which non-compliance 
amongst labour hire agencies is particularly prevalent. These industries are: horticulture; meat; 
and cleaning. Practices in these industries are examined further at 4.2. 

There were two other areas of non-compliance which the Inquiry heard were prevalent in 
respect of the labour hire sector. Firstly, the provision of accommodation associated with 
labour hire arrangements was the subject of significant evidence to the Inquiry. Issues relating 
to provision of accommodation are examined at 4.3. Secondly, the intersection between the 
use of temporary migrant workers and labour hire arrangements was a prominent theme in 
evidence and submissions. Some of the evidence and submissions referred to in this chapter 
relate to the treatment of temporary migrant workers. However, as the Terms of Reference 
require the Inquiry to examine this category of worker more generally, broader issues relating to 
temporary migrant workers, including in respect of labour hire agencies, are examined in Part II 
of this Report. 

Finally, this chapter examines FWO’s compliance activities directed towards labour hire 
agencies. 

4.2 Industries most affected by non-compliance 
4.2.1 Horticulture 

About the industry
Table 4.1 below provides a snapshot of the horticulture industry in Victoria, indicating the 
number of businesses within each sector, and the gross value of production of each sector of 
the industry. 

643. Uniting Church, Submission no 57, 1.
644. Jones Engineering, Submission no 117, 1.
645. MADEC, Submission no 9, 3.
646. Confidential, Submission no 14.
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Table 4.1: Victorian horticulture industry: number of businesses and gross value of 
production 2012/3

Sector Number of businesses Gross value 2012/3 ($ million)
Grape 2001 323 
Vegetable 573 985 
Fruit and nut 1562 1,000 
Lifestyle650 636 446
Total 4772 2755

Source: Victorian Government, Department of Economic Development, Jobs, Transport and Resources, 
The Contribution of Food and Fibre to the Victorian Economy, Key Economic Data, March 2015 

Some Inquiry participants also gave an indication of the scale and value of different aspects of 
the industry, placing the use of labour hire in context. 

PMA Australia-New Zealand (PMA-ANZ) submitted that the approximate value of the fresh 
produce industry in Australia is approaching $10 billion, with Victoria and Queensland being the 
dominant production states.648  

AUSVEG, the state body representing the interests of Victorian vegetable and potato growers, 
submitted that the largest sector of Victoria’s horticulture industry is the vegetable industry, 
with a gross value of production (GVP) of over $970 million, comprising 840 business 
operations. In vegetable production, 40% takes place in the Port Phillip and Westernport 
regions surrounding Melbourne, with other key growing areas being Gippsland, the Mallee and 
Goulburn regions. The industry is heavily reliant on manual labour. Labour costs comprised an 
average of nearly a third of total cash costs for Victorian vegetable growers.649  

East Gippsland Food Cluster650 is a collaborative network of East Gippsland agri-food 
businesses including retailers, food processors, large horticulturalists, broad acre graziers 
and meat producers, cheese makers and boutique food and wine producers. Dr Nicola Watts, 
the Executive Officer of the Cluster, told the Inquiry that in the Gippsland region the agri-food 
sector underpins the economy. 

FWO estimates there are approximately 30,000 growers nationally employing approximately 
130,000 people.651 Underhill and Rimmer note, however, that it is difficult for a variety of 
reasons to quantify the size of the workforce in Australian horticulture.652 

Prevalence of labour hire in the horticulture industry 
There was a widespread view amongst Inquiry participants that labour hire is used extensively, 
and relied upon heavily, in the horticulture industry.653 Participants suggested that the key 
reasons for this are the seasonal nature of the work, unpredictable and variable workplace 
needs, domestic labour shortages and the lack of time and human resources capabilities 
amongst growers. 

647. Nurseries, cut flowers and turf.
648. PMA-ANZ, Submission no 85, 1.
649. AUSVEG, Submission no 22, 3.
650. East Gippsland Food Cluster, Submission no 106, 1.
651.  FWO, Horticulture Industry Shared Compliance Program 2010 Final Report (Australian Government, 

November 2010).
652.  Elsa Underhill and Malcolm Rimmer, ‘Layered Vulnerability: Temporary migrants in Australian 

Horticulture,’ Journal of Industrial Relations (forthcoming) 5.
653. VFF, Submission no 49, 4.
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The member of the Victorian Parliament for Mildura, Peter Crisp MP, submitted to the Inquiry 
that seasonal labour is vital for business in the agricultural sector. In his view, there needs to be 
a structure in place that ensures future labour supply, which is dependent on workers having 
confidence that they will be treated fairly in the region. Seasonal industries include the citrus 
industry in winter and early spring, asparagus in spring and autumn, avocado in spring and 
early summer, table grapes principally in January to April, and some fresh vegetables.654  

AUSVEG submitted that most growers do not have the time or resources to manage their 
temporary labour needs, especially when they are forced by domestic labour shortages to take 
on overseas workers on temporary work visas. As a result, they rely on external contractors, 
often in the form of labour hire firms, to take over responsibility for sourcing and administering 
their operation’s labour requirements.655  

MADEC provided examples of the unpredictability of work including: a grower who could be 
picking grapes for export and then the order is put on hold with no notice; the availability of 
packaging sheds to take fruit; weather influences; and variable client demand. Even more 
predictable crop types, such as almonds, are still highly seasonal in nature.656  

The VFF submitted that labour hire workers are predominantly used to harvest crops, where 
hosts may have to engage large numbers of pickers for a very short period. It provided the 
example of the benefits of using labour hire for the eight-week long cherry and asparagus 
harvests, with no impact on direct employment because of the short harvest period.657 

A confidential submitter and two witnesses told the Inquiry of the treatment of around 60 to 
70 Asian workers, mostly women, at a vegetable packing company in the Sunraysia region. 
The submitter and witnesses described abuse, swearing, threats, working hours of 60 to 70 
per week, and an air of intimidation with frequent outbursts by the employer and physical 
altercations. One witness had attempted to communicate with the migrant workers but they 
were too intimidated to respond, and the witness was castigated for approaching them. The 
witness told the Inquiry that on one occasion, there was an immigration raid; however the 
company appeared to have been ‘tipped off’ as the illegal workers did not attend work that 
day and for some weeks after. The witness observed the sexual harassment of one worker. The 
witness felt ashamed of how these workers were treated.658  

Independent Contractors Australia (ICA) submitted that finding labour for the picking industry 
is exceedingly difficult because pay rates are at the bottom end of the income scale, and 
networks in relevant communities (which farmers do not have) are necessary to find workers.659  

The shift from direct employment to the use of labour contractors in the horticulture industry 
appears to have been relatively recent, occurring within the last 10 years. 

According to Dr Underhill’s submission, the supply of harvest workers by labour hire 
contractors emerged in the late 2000s and has spread rapidly.660  Bernard Constable, General 
Secretary of the Shearers’ and Rural Workers’ Union, has worked as a sheep shearer and fruit 
picker for over 30 years. He described the proliferation of labour contractors in the Goulburn 
Valley as follows:

10 years ago fruit picking contractors did not exist in the Goulburn Valley, now they would be involved 
in the harvest of 60-70 per cent of the pears and apples grown in this area. The incidence of Harvest 

654. Peter Crisp MP, Submission no 4, 1.
655. AUSVEG, Submission no 22, 3.
656. MADEC, Submission no 9, 3.
657. VFF, Submission no 49, 4.
658. Confidential, Submission no 87; Union and worker, Closed Hearing 03, Mildura, 24 November 2015.
659. ICA, Submission no 71, 15.
660. Dr Underhill, Submission no 32, 7.
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Contractors in the grapes, citrus, stonefruit and vegetable industry in Victoria is overwhelming. Their 
workers are overseas students, backpackers, refugees. The emergence of contractors in the fruit 
industry has changed the industry. In the days before contractors, growers had to find pickers and 
keep them. … Now, growers will ring up a contractor and say “I need 200 bins off the trees” and a 
contractor will send a big mob of pickers who will pick that fruit then leave…661  

Mr Crisp told the Inquiry that the method of sourcing labour depends upon the ‘scale and 
preference of the property operator’, with some growers hiring seasonal labour directly and 
others using labour hire contractors or accommodation providers.662  

Underhill and Rimmer conducted a study of working conditions in the Australian horticultural 
industry during 2013 and 2014, consisting of extensive interviews including in Bendigo, Maffra 
and Mildura in Victoria, coupled with telephone interviews and surveys.663 They observed as 
follows regarding the prevalence of labour hire in the industry: 

[R]ecent studies reveal several levels of labour-hire contractors in horticulture. One study observed 
‘at the highest level there are legitimate labour hire agents who provide a full labour hire service to 
their clients, many using backpacker labour ... at the other end of the spectrum illegal contractors 
work with agents/facilitators overseas to recruit workers ... and farmers are very willing to abrogate 
responsibilities to these labour hire contractors including with regard to the extent to which they 
employ illegal workers’. Contractors and agencies are attractive to farmers because they remove 
the problems of workforce recruitment and management. Importantly, growers can delegate to 
contractors the duty of checking the visa status of their workers, thus abrogating responsibility for 
the use of undocumented workers.664 

Non-compliant labour hire practices in the industry
There is a significant body of evidence, including evidence presented to the Inquiry and other 
sources, which demonstrates that many labour hire operators in the horticulture industry in 
Victoria do not comply with their legal obligations towards their workers.665  

Underhill and Rimmer, on the basis of their 2013/14 study of the Australian horticulture industry 
(including Victoria), examined the comparative working conditions for workers engaged directly 
by farmers (198 workers) and those engaged through labour contractors (75 workers). Dr 
Underhill’s submission to the Inquiry referred further to this material: 

•	 the mean hourly earnings for workers paid by contractors ($12.66) was less than that of 
workers paid by farmers ($14.86), and substantially less than $21.09, the minimum award 
hourly rate of pay for a casual employee at the time of the study; 

•	 non-payment of wages was a significant problem for workers engaged by contractors – 15% 
of survey respondents had experienced not being paid for work performed, and working for 
a contractor rather than a farmer directly more than doubled the likelihood of non-payment of 
wages; 

•	 very short working hours were twice as likely amongst contractor employees, resulting in 
an inadequate income, and conversely, around a fifth of all workers reported long hours. 
Dissatisfaction with the number of working hours was considerably greater amongst 
employees of contractors; 

•	 seasonal workers employed by contractors endured far harsher conditions of employment 
than when working for a farmer, being more likely to work in extreme heat and miss drink 
breaks; and

661.  Bernard Constable, Shearers and Rural Workers Union, Submission no 21; Shepparton Hearing, 15 
Februay 2016, 1.

662. Peter Crisp MP, Submission no 30, 2.
663. Underhill and Rimmer (forthcoming), 3-4.
664. Ibid, 10 (citations omitted).
665.  Similar evidence was provided to the Queensland Labour Hire Inquiry, see Queensland Inquiry 

Report, 19-21, 24-25.
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•	 workers, hostel owners and migrant community representatives reported a high level of 
violence, and threats of violence by contractors supplying labour in horticulture.666  

Many other participants told the Inquiry about unscrupulous labour hire practices in the 
horticulture industry.667  

MADEC submitted that the horticulture industry and some food processing organisations were 
more inclined to use unlawful labour contractors, including because ‘it is cheap labour in an 
industry where margins are thin and there is pressure to keep costs down.’668 One labour hire 
agency submitted confidentially that it had made a decision several years ago not to engage in 
business development activity in the agriculture sector: 

... as our fees were regularly being undercut to the extent it was no longer cost effective to operate 
in these sectors and where based on a logical analysis of wages and statutory costs, our competitors 
were either operating at a loss or not paying appropriate wages or taxes and insurance.669 

Agri Labour told the Inquiry it is concerned about the prevalence of labour contractors that fail 
to meet even the most basic work law compliance obligations. It submitted that illegal labour 
is continuing to be offered in the horticulture industry in Victoria because of client commercial 
requirements to keep cost to a minimum, combined with ignorance of growers as to what it 
truly costs to employ somebody.670  

The Inquiry heard from Mr Mark MacDonald, who formerly ran a hotel in Lake Boga, near 
Swan Hill, about the contracting and accommodation practices in the horticulture industry 
in that region. He described a number of Chinese and Malaysian labour contractors in the 
fruit picking and packing industries paying well below award wages, and using false visas, 
unregistered vehicles and requiring workers to stay in substandard accommodation in order to 
gain work. He provided the Inquiry with a list of contractors which he had also provided to the 
Department of Immigration and the Swan Hill Police. One contractor, known as Akhong, hit Mr 
MacDonald over the head with a cricket bat after he threatened to go to the police regarding 
the contractor’s conduct. Mr McDonald’s attempts to report the conduct to the Department of 
Immigration and the Swan Hill police were unsuccessful. Mr McDonald wanted to speak on the 
record despite being concerned about being injured again, saying that threats had been made 
against him.671  

The Inquiry heard about the activities of labour contractor Sam Huor and his former company 
Chompran Enterprises from a confidential witness, the NUW and Kayla ying Ho. Ms ying Ho 
was employed by Chompran Enterprises to work at Covino Farms, one of Australia’s biggest 
salad and vegetable growers supplying supermarket chains and fast food outlets including 
KFC, Red Rooster and Subway. The Inquiry heard that until mid-2015, around 100 migrant 
workers engaged at Covino through Chompran were grossly underpaid, worked excessive 
hours and did not receive superannuation. The Inquiry also heard that after the involvement 

666.  Dr Underhill, Submission no 32, 7-9; referring to Elsa Underhill and Malcolm Rimmer, ‘Itinerant 
foreign harvest workers in Australia: the impact of precarious employment on occupational 
safety and health’ (2015) 13:2 Policy and Practice in Health and Safety 24; Underhill and Rimmer 
(forthcoming), 2-4.

667.  See e.g. AUSVEG, Submission no 22; MADEC, Submission no 9; NUW, Submission no 98; Mark 
MacDonald, Morwell Hearing, 1 March 2016; STLC, Mildura Hearing, 23 November 2016; Andrew 
young, Melbourne Hearing, 9 February 2016.

668. MADEC, Submission no 9, 2-3.
669. Confidential, submission no 105.
670. Agri Labour, Submission no 107, 3.
671. Mark MacDonald, Morwell Hearing, 1 March 2016.
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of the NUW, in mid-2015 Covino Farms replaced Chompran Enterprises with a directly owned 
labour hire agency and now pays award rates.672 However, the NUW informed the Inquiry 
that because Chompran is no longer registered, and had little or no assets or capital, former 
workers have been unable to recover their lost wages and entitlements, yet Mr Huor is able to 
continue to operate through another corporate entity.673  

The NUW estimates that the 100 workers employed at Covino Farms are owed at least  
$1.2 million in unpaid wages.674 Ms ying Ho told the Inquiry that in Gippsland, Covino is just 
one case, and that Mr Huor, the director of Chompran, is continuing to operate. She said 
searching the internet will show hundreds of jobs advertised, on a cash in hand basis, paying 
between $13 to $15 per hour. 

The NUW and two of its members provided the Inquiry with a large number of advertisements 
for work at below award rates in foreign language publications and on social media sites. They 
also referred the Inquiry to foreign language blogs relating to the availability of work at between 
$10-$13 per hour in Gippsland, Sale, Bairnsdale, Swan Hill, Robinvale and Shepparton. These 
witnesses referred to two Malaysian-based companies advertising work in Australia, one of 
which has almost 32,000 Instagram followers. These companies are agents who are either also 
contractors or linked to contractors. They promote farm jobs online, and Malay workers pay 
them a fee of between $800 to $1,500 to get work.675  

Dean Wickham, of the Sunraysia Mallee Ethnic Community Council (Sunraysia ECC) told the 
Inquiry that: 

[w]e have got people who want to take charge of their lives who are being asked to work within 
an industry that is being controlled by layers and layers of people, so the farmer down to the main 
contractor, the subcontractor, and I am not sure how anyone makes any money by the time the 
dollar value gets to the actual person doing the work.676 

Mr Wickham and another confidential group of witnesses told the Inquiry that workers from the 
Pacific Islands, who are part of the Seasonal Worker Program (SWP), working in the horticultural 
industry near Robinvale, were treated poorly with untreated boils on their legs because of poor 
diet and poor food practices by the host (yet the workers were still expected to go to work).677 
One group of workers from Fiji was threatened with jail for walking off the job.678 

The Inquiry heard in a closed hearing from two young women workers from Hong Kong 
on working holiday visas. They stated that they had worked for a number of contractors 
on a vegetable farm near Robinvale where they were required to work 60 to 70 hours per 
week. One of the women was sexually harassed by a co-worker, but when she complained 
to management, she was told if she was not happy she should leave. The workplace was 
unsafe, and both women suffered injuries in the workplace but did not receive any workers’ 
compensation entitlements. The workers were belittled because they were from Asia. One of 
the women described Robinvale as: ‘one part of dark in Australia. Just like the dark. Many, 
many bad things there.’679 

672. Kayla ying Ho, Morwell Hearing, 1 March 2016.
673.  See also the evidence provided by the NUW to the Senate inquiry into temporary work visas: Senate 

Work Visa Report, 167-169. Allegations relating to Covino Farms were also aired on the ABC Four 
Corners program, ‘Slaving Away’, on 4 May 2015.

674. NUW, Submission no 91, 17.
675. NUW and Kayla ying Ho, Morwell Hearing, 1 March 2016.
676. Sunraysia ECC, Mildura Hearing, 23 November 2015.
677.  Sunraysia ECC, Mildura Hearing, 23 November 2015; Community/Government, Closed Hearing 7, 

Mildura, 24 November 2015.
678. Community/Government, Closed Hearing 7, Mildura, 24 November 2015.
679. Workers, Closed Hearing 04, Mildura, 24 November 2015.
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Some Inquiry participants suggested that a degree of tolerance, or turning a blind eye, to the 
unlawful practices of labour contractors exists within the industry. 

The Inquiry was told by Mr Jeff Sim that most members of the Sunraysia community are scared 
to say anything about labour abuse, as many of the owners of farms are influential people in 
the community, and many people and small businesses rely on the patronage of these large 
businesses in rural areas to survive: 

Some of these farmers wouldn’t think twice about punishing those that spoke out. I think the 
relaxing of the regulations on student/short term work visas in the last decade have exacerbated the 
problem. The agriculture lobby groups know what’s going on, but just don’t care as it suits their low 
wage agenda.680 

Mr Andrew young, a salad grower from Robinvale, gave evidence at an Inquiry hearing in 
Melbourne. He told the Inquiry that he wanted to give evidence because sometimes ‘bad 
things happen when good people say nothing’; he wants to protect vulnerable people and he 
wants his industry to operate within the law. He described the use of contract labour hire by 
farmers who pay well below award wages. He told the Inquiry it is the most vulnerable groups 
who are being targeted for this including migrant groups, illegal workers and backpackers. 
He described the inadequate use of piece rates, and sham arrangements such as a labourer 
getting paid $17 per hour but who was then expected to give $1.70 of this back to the 
supervisor in cash.681  

Mr young said he assumed the significance and the scale of the problem has been 
acknowledged, but he wants to protect vulnerable people and level up the competition, 
because his business is doing the right thing and some of his competitors are not. He thinks 
part of the problem is that wages and conditions are too good in Australia, but he does not 
think that is a good enough excuse. Mr young directly employs his workers, after a bad 
experience with a contractor. He told the Inquiry that directly employing a worker costs 
something like $25 or $26 per hour for a base employee, level one, as opposed to around  
$20 through a contractor.682 

Mr John George, backpacker proprietor, described practices of both labour contractors and 
growers such as: 

•	 ignorance of the correct pay rate by growers;
•	 being unable to afford to pay the correct rate and paying less; 
•	 paying cash in hand;
•	 applying piece rates where the applicable award does not permit this practice;
•	 no written piece rate agreement; 
•	 changing paid employment to voluntary after the employment has commenced;
•	 lack of clarity over whether payments are taxed; 
•	 inadequate payslips; 
•	 harassment, bullying and sexual harassment;
•	 unfair sacking; 
•	 accommodation in farm sheds with a mattress on the floor; 
•	 lack of training and supervision; and
•	 lack of record keeping.683  

680. Jeff Sim, Submission no 69, 1.
681. Andrew young, Melbourne Hearing, 9 February 2016.
682. Ibid.
683. John George, Submission no 29, 1-2.
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Mr George described one instance of a contractor passing on only half of a per-hectare 
fee from the grower to workers, with an estimated 40% profit going to the contractor. This 
particular contractor has ‘an ABN, an address, a first and second name, is registered for GST, 
presumably pays tax on their taxable income, owns land and a house, has business cards and 
actually exists’. Mr George told the Inquiry that in the past: 

 ... we have dealt with various gentlemen and ladies of middle eastern or Asian origin, often with only 
a first name, a rudimentary command of English and a mobile phone number, who pay cash in white 
envelopes and mysteriously disappear at the drop of a hat when payment or other issues arise.684 

In contrast to the above, the evidence of some participants in the Inquiry demonstrated that 
despite the difficulties with labour supply and cost pressures within the horticulture industry, it 
is nonetheless possible for compliant labour hire arrangements to be very successful. 

Mr Peter Hall and Mr Nabi Baqiri told the Inquiry at its Shepparton hearing of the labour hire 
arrangement between them. Mr Hall operates a large orchard in the Goulburn Valley, with 
around 1000 acres of deciduous fruit trees. His employment needs vary seasonally, from 75 to 
in excess of 200 staff. Whilst Mr Hall said that there are unscrupulous contractors in the region, 
he described a different arrangement which his business has with two Afghani labour hire 
companies.685  

Mr Hall said that when Afghan community members originally started coming to the area 
in 1999 he employed them on a direct basis. However, through their own processes and 
community organisation they formed groups of workers, and Mr Hall’s company helped them 
form their own labour hire businesses. Mr Hall said that the Afghani contractors particularly 
provided a place where Afghani workers with low language skills could find work at reputable 
orchards being paid award rates.686 

Mr Baqiri, one of the contractors, told the Inquiry that he had formed his own business in 2009, 
employing between 20 and 40 people from Afghanistan with low English skills. He described 
how he ensures all legal entitlements are afforded to his workers. He has also become an 
orchardist.687  

East Gippsland Food Cluster688 has produced a ‘sustainable workforce solution’ strategy which 
it provided as a submission to the Inquiry. Its Executive Officer, Dr Nicola Watts, told the Inquiry 
that labour hire service provision in the region had perhaps not kept pace with the needs of 
many of its sectors. The organisation’s strategy involves targeted activity on all fronts around 
labour hire, including working with local governments in relation to specific fit-for-purpose 
accommodation solutions, working with schools and education providers and developing a 
traineeship program for young local residents. Dr Watts told the Inquiry that more recently the 
organisation is seeing increased utilisation of the Federal Government SWP, which delivers 
win-win outcomes particularly for horticultural businesses as well as for temporary workers 
who come from developing economies. She also described a lot of taking back of seasonal 
workforces in-house, rather than the engagement of labour hire contractors that had been 
seen in the past, corresponding with an increasing investment in an internal human resources 
capability in the horticulture sector.689 

684. John George, Submission no 29, 5.
685. Peter Hall, Shepparton Hearing, 15 February 2016.
686. Ibid.
687. Nabi Baqiri, Shepparton Hearing, 15 February 2016.
688. East Gippsland Food Cluster, Submission no 106, 1-2.
689. East Gippsland Food Cluster, Morwell Hearing, 29 February 2016.
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4.2.2 Meat industry 

About the industry 
IBISWorld describes the meat processing industry as including the slaughtering, boning, 
freezing, preserving or packing of meat (excluding poultry, seafood and smallgoods), and 
manufacturing from abattoir byproducts.690 It describes the cured meat and smallgoods 
industry as comprising the manufacture of bacon, ham, smallgoods and other prepared meat 
products.691 It describes the poultry processing industry as comprising the processing of live 
poultry into cuts and value-added products, including abattoir operation, dressing, frozen 
poultry manufacturing, poultry meat manufacturing and poultry packing.692 These various 
industries are referred to collectively as the meat industry in this Report. 

Together, these three industries accounted for $31.9 billion in revenue in 2015/16 across 
Australia.693 

In 2015/16, 23% of businesses in the meat processing industry694 and 28.3% of businesses in 
the cured meat and smallgoods industry695 were in Victoria. In 2016/17, 23.9% of businesses in 
the poultry processing industry were in Victoria.696 

The three major companies in the meat processing industry in Australia, JBS, Thomas Foods 
International Consolidated Pty Ltd and Teys Australia Pty Ltd, make up almost 50% of the 
Australian market.697 The two major companies in the cured meat and smallgoods industry, 
Food Investments Pty Ltd and (again) JBS, make up 44.3% of the Australian market.698 The two 
major companies in the poultry processing industry in Australia, Baiada Poultry Pty Limited and 
Ingham Holdings II Pty Ltd, make up 60.8% of the market.699  

In Victoria, beef and veal meat production increased by 26% in the five years to 2013/4.700 
In 2013/14, 71% of Victorian beef and veal production was exported, with the value of fresh, 
chilled or frozen beef exports from Victoria increasing by almost 55% between 2012/3 and 
2013/4.701 The Victorian meat processing industry employs around 9000 people, of which 4376 
were employed in abattoirs and meat packing facilities. Of the 9000 employees in the meat and 
meat product manufacturing industry, 3,766 were employed in metropolitan Melbourne.702 

In 2013/14, Victoria accounted for 22% of Australia’s chicken meat production. The chicken 
meat industry is vertically integrated with companies often owning facilities across the supply 
chain. Processing facilities are generally located within 100km of the farms which supply them. 
Production is located primarily in the Port Phillip and Westernport region (64% by gross value 
of production), Barwon (18%), Gippsland (9%) and Loddon (7%) regions. Well over 95% of the 
chicken meat grown and eaten in Australia is produced by seven privately owned Australian 

690. Brooke Tonkin, Meat Processing in Australia (IBISWorld, June 2016), 1.
691. Arna Richardson, Cured Meat and Smallgoods Manufacturing in Australia (IBISWorld, May 2016), 1.
692. Nathan Cloutman, Poultry Processing in Australia (IBISWorld, July 2016).
693. Tonkin (2016), 3; Cloutman (2016), 4; Richardson (2016), 29.
694. Tonkin (2016), 17.
695. Richardson (2016), 4.
696. Cloutman (2016), 4.
697. Tonkin (2016), 24.
698. Richardson (2016), 25.
699. Cloutman (2016), 22.
700.  Victorian Government, Department of Economic Development, Jobs, Transport and Resources, 

Victoria’s Beef Cattle Industry (December 2014), 1.
701. Ibid, 2.
702. Ibid, 4.
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chicken meat processing companies.703 There are four main processing companies in Victoria 
– Inghams Enterprises, Baiada Poultry Pty Ltd, Hazeldene’s Chickens Pty Ltd and Turi Foods 
Pty Ltd.704 In 2012/13, the gross value of production for Victoria’s poultry meat industry was 
$563 million. Supply to the domestic market has historically come from processors within 
the state of production. This is particularly the case for fast food and food service outlets, 
which generally require daily deliveries of fresh chicken.705 In 2011, around 1522 people were 
employed on poultry farms in Victoria and around 2660 were employed in the manufacturing of 
poultry products in Victoria.706 

Labour hire practices in the industry 
The Inquiry heard that labour hire is prevalent in the meat industry. 

The AMIEU submitted that labour hire use in the meat industry ranges from workplaces where 
initial employment is through a labour hire agency but after three months or six months, 
the employment is transferred to the host employer; through to workplaces fully staffed by 
labour hire employees with no direct employees. In 2015 the AMIEU launched the National 
Meatworkers Call Centre for international workers in the meat industry in Australia. It submitted 
that, to date, 74% of callers to the centre were employed by labour hire firms.707   

The AMIEU submitted to the Inquiry that the use of 417 Working Holiday Maker (WHM) visa 
workers to fill the local jobs in the Australian meat industry is now at unprecedented levels.  
It links this expansion to the union’s campaign to expose and eventually curb the exploitation 
of workers on 457 visas, and said many meat industry employers have turned to 417 visas 
instead. The union submitted that many investigations have demonstrated these workers  
are exploited either by labour hire agencies or host companies, or both.708  

A typical scenario for a 417 visa worker in the meat industry is described by the union  
as follows: 

•	 In the media in Korea, Taiwan or Hong Kong labour hire agencies advertise for young workers 
in the meat industry. The agency then assists the workers to apply for a 417 visa. The 
backpacker purchases a return ticket and comes to Australia.

•	 The backpacker is then placed in a meat industry workplace in regional Australia, often 
with substandard housing and numerous costs deducted from their wages. They are still 
employed by the labour hire agency which advertised in the country of origin. After 6 months 
the backpacker is moved to another employer. At the end of another six months, if the 
worker is still healthy and is sufficiently compliant with the employer, the labour hire agency 
may assist the worker to have the visa extended for a further year. During the next 12 months 
there are likely to be a further two six-month placements in the meat industry. At the end of 
this period, the worker returns to the country of origin.

•	 Too often, however, these workers have no knowledge of their industrial entitlements. 
Additionally there is no requirement for the workers to have any proficiency in English 
literacy, so often they cannot access industrial, health and safety, or workers compensation 
information needed to be able to claim entitlements.709 

The union provided several examples of non-compliant labour hire agencies in the industry. 

703.  Victorian Government, Department of Economic Development, Jobs, Transport and Resources, 
Chicken Industry Profile (December 2014), 2.

704. Ibid.
705. Ibid, 4.
706. Ibid, 6. This includes a large number employed in egg production.
707. AMIEU, Submission no 77, 1, 9.
708. AMIEU, Submission no 77, 6.
709. AMIEU, Submission no 77, 7.
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One example related to a regional workplace where approximately 40% of workers were 
Taiwanese backpackers. The workplace started operating on Sundays and paid the 
backpackers at ordinary time rates, despite a legal obligation to pay double time. The 
backpackers could not read the relevant EBA and did not know that they were being 
underpaid. The union submitted that there were experienced local workers who claim to have 
applied for work in that abattoir but had not obtained employment.710  

A long term worker at Midfield Meats in Warrnambool estimated that about 90% of the workers 
there are backpackers, despite the Midfield Group saying it is ‘100 per cent Australian owned 
and operated. We are a staunch supporter of the area where we are based, employing more 
than 1200 people.’ These Korean and Taiwanese workers are required to provide an ABN to 
work at Midfield Meats and are employed by a labour hire agency based in Sydney.711 

Eric Jhou, a labour hire worker in the meat industry, submitted that he received: ‘no penalty 
rate for over time. This is a hazard working environment, people always get hurt.’712  

An anonymous submission from a worker at a poultry factory (‘they keep changing their 
name’) submitted that they were informally employed more than a year ago, was not paid 
superannuation, was paid less for overtime, was abused at work by other workers and was told 
to ignore it. The worker submitted that they had worked long hours and had been required to 
use other people’s work boots. The worker submitted: ‘I did get injured, depression, anxiety, 
am scared to go to work.’713  

The Bendigo Uniting Churches Social Justice Group submitted that over the last decade, large 
local meat industry employers have moved from a direct to an indirect employment model 
using contracted labour hire firms. The Group submitted that this has created a two-tiered 
system of employment whereby some workers have secure, well-paid jobs, while other workers 
are employed on a casual basis with no sick leave, with some workers of labour contractors 
grossly underpaid, having excessive working hours and little control over accommodation.714 
However, this trend is not universal. The Inquiry heard directly from a large meat industry 
business in regional Victoria, in a closed hearing. Recent changes to the staffing model of 
its operations, achieved through enterprise bargaining, meant that it was able to reduce its 
casual and labour hire use by around half, and increase its permanent workforce. The changes 
involved a reduction in its pay rates for new permanent employees, and changes to rostering 
patterns which permit employees to work more hours during busy production times and bank 
the extra time worked for payment during low production times.715  

Luke Martin, a NUW delegate employed at Hazeldene’s Chicken Farm Pty Ltd (Hazeldene’s) 
in Bendigo, made a submission and gave evidence at the Inquiry’s public hearing in Ballarat 
in February 2016. Mr Martin’s submission from November 2015 stated that Hazeldene’s is 
Bendigo’s largest private employer, employing around 720 people directly and around 640 
indirectly. It stated that around 200 of the 640 indirect employees were migrant workers 
‘bussed up’ from Melbourne every day. 

Mr Martin described the difficulty in obtaining clear information about the workers’ wages and 
conditions. From workers ‘brave enough’ to talk to him, he had heard they were paid below the 
applicable award rate, cash in hand, did not get paid overtime, casual loading or receive paid 
leave, and pay around $50 to $100 a week back to their employer for the bus ride to work. 

710. AMIEU, Submission no 77, 7.
711. AMIEU, Submission no 77,  7.
712. NUW on behalf of individual workers, Submission no 75(xxxviii).
713. CFMEU on behalf of individuals, Submission no 54, xviii.
714. Bendigo Uniting Churches Social Justice Group, Submission no 18, 2.
715. Labour hire client, Morwell Hearing, 1 March 2016.

1901

1901



163PART I – LABOUR HIRE 

They are afraid of coming forward and speaking out about their situation.716 Mr Martin told the 
Ballarat hearing that since he had written his submission, things had changed dramatically at 
Hazeldene’s and that he believed this may have been due to the Inquiry. He told the Inquiry that 
he had recently observed employment declaration forms and tax declarations being signed by 
labour hire workers, and payslips being received. He believes that there are still around 200 
migrant labour hire workers engaged in the boning room at Hazeldene’s.717  

Hazeldene’s told the Inquiry it is fully compliant with all of its legal obligations. It said the 
allegations made by Mr Martin were unfounded. It said that it had taken proactive steps to 
ensure that labour hire contractors comply with their obligations to their employees, and 
had worked with a range of its contractors to establish a third party payroll system through 
which their employees are paid in accordance with the relevant industrial instrument. It said 
it continues to engage in continuous improvement including introducing a biometric finger 
scanning system for a range of contractors.718  

Allegations of worker mistreatment by labour hire operators in the meat industry are not 
confined to Victoria.

The Queensland Parliament Labour Hire Inquiry heard evidence of mistreatment and 
exploitation of workers in the meat industry.719 

In addition to evidence relating to Victoria, the Senate Work Visa Report referred to evidence 
of some limited use of labour contractors in the pork industry,720 considerable evidence of 
temporary visa workers in sheep processing in Tamworth in New South Wales and layers of 
labour contracting in Murray Bridge in South Australia.721  

The Senate Committee found that labour hire companies and employers are using the WHM 
visa program to fill potential shortfalls in labour and to access cheaper labour. It considered 
the use of labour hire companies to supply contract workers to be a deliberate strategy to cut 
labour costs above any need for flexibility. The Committee acknowledged this strategy may 
be in response to cost-cutting by competitors or pressures from major supermarket chains.722 
The Committee described evidence of practices in the meat industry as outlining ‘a litany of 
activities, many of them illegal, including below-award wages, non-payment of entitlements 
under the law, coercion and threats against union members, substandard and illegal living 
conditions in accommodation provided by labour hire contractors, health and safety 
conditions, as well as the labour hire business model.’723  

FWO recently conducted an extensive inquiry into the labour supply chains of a major poultry 
processor, the Baiada Group in New South Wales.724 The Baiada group operates a ‘complete 
growing, processing and supply operation.’725 The Inquiry followed media reports of alleged 
underpayments to overseas workers and the provision of substandard accommodation. The 
Baiada Inquiry Report found that: 

716. Luke Martin, Submission no 20, 1-2.
717. Ibid.
718.  Hazeldene’s, Letters to Inquiry dated 27 April 2016, 8 July 2016. See also Hazeldene’s evidence to 

the Senate temporary visa inquiry: Commonwealth of Australia, Senate Education and Employment 
References Committee, A National Disgrace: The Exploitation of Temporary Work Visa Holders (17 
March 2016), 114-115.

719. Queensland Inquiry Report (2016), 25.
720. Senate Work Visa Report, 54.
721. Ibid, 111.
722. Ibid, 120.
723. Ibid, 170.
724.  Australian Government, Fair Work Ombudsman, A report on the Fair Work Ombudsman’s Inquiry into 

the labour procurement arrangements of the Baiada Group in New South Wales, June 2015.
725. Ibid, 6.
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•	 Baiada sourced labour from six principal contractors through verbal agreements,  
and paid them a rate determined by reference to the kilogram of poultry processed.

•	 These principal contractors subcontracted to at least seven second-tier contractors. 

•	 The first and second tier contractors were generally not directly involved in the sourcing  
of labour.

•	 The second tier contractors often contracted down a further two or three tiers.

•	 During the inquiry, 23 of 39 identified contractors evidenced financial instability and four  
of the six principal contractors ceased operations. 

•	 Taiwanese and Hong Kong working holiday maker visa holders were the dominant source  
of labour for Baiada’s poultry processing sites.

•	 These workers were found to have been exploited, involving significant underpayments, 
extremely long hours of work, high rents for overcrowded and unsafe accommodation, 
discrimination and misclassification as contractors.726  

Under a Proactive Compliance Deed entered into between Baiada and FWO in October 2015, 
the company has been required to implement new processes for resolving underpayment 
issues and provide FWO with details of all its labour supply contractors; further, contractors 
must be audited to ensure compliance with workplace laws.727 

In Western Australia, FWO recently entered an enforceable undertaking with a labour hire 
agency supplying workers, many of them from overseas, to perform meat packing and storage 
duties at an abattoir.728  

Participation in the Inquiry by Luke Martin, NUW delegate at Hazeldene’s 
Chicken Farm 

Background 
As noted above, Mr Luke Martin, employee of Hazeldene’s and NUW delegate, provided a 
submission to the Inquiry regarding Hazeldene’s use of labour hire workers. Mr Martin also 
provided information to the Inquiry at a public hearing in Ballarat on 23 February 2016.

An article was published in the Bendigo Advertiser online later that day, and in the print edition 
on the next day, 24 February 2016, referring to Mr Martin’s evidence to the Inquiry (Bendigo 
Advertiser Article). It read as follows:  

Workers get cash in hand: delegate - By Alex Hamer

A UNION delegate has told a Victorian government inquiry foreign workers at Hazeldene’s chicken 
farm in Lockwood are being paid cash in hand and working up to 70 hours per week, without penalty 
rates. National Union of Workers delegate Luke Martin told the inquiry into the labour hire industry 
the 417 and 457 visa holders had only recently started receiving pay slips.

“Most of the people I’ve spoken to have no idea of their rights, [what] wages and conditions are 
supposed to look like,” he said. “I was told these people were being paid a flat rate of $14.50 an 
hour, working extremely long days, 15, 16-hour days.

“I’ve been really concerned about their welfare, working at Hazeldene’s.” Mr Martin also told the 
inquiry the companies engaged to provide the contract workers “constantly change their names,” 

726.  Ibid, 2-3, 10-13. The Baiada case was extensively examined by the Senate temporary visa inquiry: 
Senate Work Visa Report Chapter 7.

727.  ‘Baiada required to engage HR specialist to report back to regulator’, Workplace Express, 26 
October 2015.

728.  FWO, ‘Backpackers working at abattoir short-changed more than $35,000’, Media Release (31 May 
2016).
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and “re-register as a different company”. Mr Martin claimed he had flagged his concerns with 
Hazeldene’s management, saying union organisers had seen one of the contractors drop  
“a box full of cash”.

“I told him there were workers being paid cash in hand on the site, but he was more concerned  
with the fact that the union officials were there,” he said.

In a statement yesterday, Hazeldene’s said it continually reminded the NUW of its responsibilities 
should they be aware of any evidence of unlawful or unethical practices by contractors. “On 
numerous occasions Hazeldene’s has requested evidence of specific incidents to enable appropriate 
investigation. None has been produced,” the statement read. “The matter of labour hire employees 
has been discussed extensively since May 2015. Consistent feedback from independent auditors  
is that Hazeldene’s is exceeding its legal and ethical obligations. These sessions are interpreted  
as required.” 

At a Senate inquiry in June, Hazeldene’s people and performance manager Ann Conway could not 
confirm whether the contracted workers in the boning facility were paid in cash, instead stating  
“they are being paid appropriately”. 

At a subsequent hearing, the NUW provided the Inquiry with a copy of a letter dated 24 
February 2016 on Hazeldene’s letterhead, with recipient details redacted, but which is now 
known to have been received by Mr Martin (24 February Letter). The 24 February Letter stated 
as follows: 

Further to our conversation today, I confirm that Hazeldene’s is concerned by the false allegations 
regarding the business which have been attributed to you in the media. As we have previously 
advised you, Hazeldene’s has made several requests to you to provide evidence in order to 
substantiate these allegations. To date, you have not provided any such evidence. In addition, 
Hazeldene’s has made several enquiries into your allegations and once again has not been able  
to substantiate your allegations. 

As discussed we will await the transcript of the Inquiry and review your comments prior to asking 
you to respond to any concerns we may have. You will have the opportunity to have a support 
person/representative attend this meeting. 

In the meantime you are directed to: 

•	  Not make any derogatory, offensive or misleading comments regarding Hazeldene’s 

•	  Attend the Lockwood site for the duration of your shift in accordance with the Return to Work Plan 

•	  Ensure you comply with all Hazeldene’s policies and procedures and not disrupt the workplace.

Please note, failure to comply with the above will lead to disciplinary action. 

Once again, we remind you that if you have any concerns regarding any employee, including 
contractors, you must bring specifics of the matter to our attention immediately (as we have told you 
on numerous occasions) together with facts to enable us to investigate the matter.

I sought and obtained further information from both Hazeldene’s and Mr Martin regarding  
the circumstances surrounding the 24 February Letter. Both parties informed the Inquiry that  
a further letter was sent to Mr Martin on 8 March 2016 by Hazeldene’s (8 March Letter).  
The 8 March Letter stated that: 

Further to our letter of 24 February 2016, I advise that transcripts are not available to the public. 
However, Hazeldene’s once again reminds you that if you have any allegations and supporting 
evidence this should be brought to our attention. 

Additionally at the meeting held on 24 February 2016 you raised further allegations regarding 
Hazeldene’s operation. Specifically you stated that ever since Hazeldene’s has been in operation 
they have been exploiting workers. You provided no evidence to support this generalised and 
extremely serious allegation. 
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As an employee you have a duty of fidelity to Hazeldene’s and therefore any unsubstantiated 
comments breaches that duty and thereby places the working relationship in jeopardy. Further your 
manner in this and the subsequent meeting, was in direct breach of the code of conduct. 

We put you on notice that should you make any further unsubstantiated allegations against 
Hazeldene’s and/or should your behaviour be disrespectful and aggressive towards any employee  
or contractor at Hazeldene’s (as displayed in these meetings) your employment will be in jeopardy. 

Once again, we remind you that if you have any concerns regarding any employee, including 
contractors, you must bring those concerns and relevant evidence to our attention immediately (as 
we have told you on numerous occasions) together with facts to enable us to investigate the matter.

Mr Martin provided a statement to the Inquiry, which indicated the following, amongst  
other things: 

•	 That the Bendigo Advertiser Article quoted excerpts of Mr Martin’s evidence to the Inquiry. 

•	 That around mid-morning on 24 February 2016, Mr Martin was directed to attend a meeting 
with Hazeldene’s Human Resources. During the meeting Hazeldene’s representatives 
accused him of making false allegations at the Inquiry. He denied this allegation. Hazeldene’s 
then advised him it would be requesting a copy of the transcript of the hearing on 23 
February 2016 so that they could make specific allegations against him. 

•	 That towards the end of Mr Martin’s shift on 24 February 2016, he was again directed to 
attend a meeting with Hazeldene’s Human Resources at which he was provided with the 
24 February 2016 letter. Hazeldene’s demanded that he provide evidence to support the 
allegations made at the Inquiry. He advised that he was merely relating the contents of 
discussions he had had with a number of labour hire employees at Hazeldene’s. He further 
advised that these employees had not wanted to be identified. 

•	 That he felt Hazeldene’s actions were intended to intimidate him from making any 
further statements about alleged unlawful practices by labour hire agencies operating 
on Hazeldene’s sites, and that he believed that had Hazeldene’s obtained a copy of the 
transcript of the Inquiry hearing on 23 February it would have used the transcript to take 
disciplinary action against him. 

Hazeldene’s provided extensive information to the Inquiry regarding this matter. Its response is 
set out in detail below. 

Inquiries Act 
As indicated in Chapter 1, this Inquiry is established as a Formal Review pursuant to Part 4 of 
the Inquiries Act. The Inquiries Act provides a number of protections for persons who provide 
information to a Formal Review. In particular, s 121 of the Inquiries Act provides as follows: 

Offence for employers to take detrimental action against employees

(1)  An employer must not dismiss or threaten to dismiss an employee or take or threaten to take 
any other detrimental action against an employee because—

  (a) the employee has given information to a Formal Review; or

  (b)  the employer believes that the employee has given or will give information to a Formal 
Review.

   Penalty: 120 penalty units or imprisonment for 12 months.

  Notes

  1  See also section 72 of the Criminal Procedure Act 2009 , which deals with the evidential 
burden of proof. 

1905

1905



167PART I – LABOUR HIRE 

  2 Section 128 applies to an offence against this subsection.

(2)  It is a defence in a proceeding for an offence against subsection (1) if the reason referred to in 
subsection (1)(a) or (b) was not a substantial reason for the dismissal or other detrimental action.

(3)  Subsection (1) does not apply if an employer dismisses or threatens to dismiss an employee  
or takes or threatens to take any other detrimental action against an employee because—

  (a) the employee unlawfully gave information to a Formal Review; or

  (b)  the employee contravened section 120 in respect of the information given  
to a Formal Review.

Further, s 116 of the Inquiries Act relevantly provides that a member of a Formal Review may at 
any time provide or disclose information to any person or body, if the member considers that 
the information, document or other thing is relevant to the performance of the functions of the 
person or body; and it is appropriate to disclose the information or give the document or other 
thing to the person or body. 

‘Detrimental action’
Section 121 of the Inquiries Act relevantly prohibits an employer from taking, or threatening  
to take, any other detrimental action against an employee. 

‘Detrimental action’ is not defined in the Inquiries Act. However, it is a term used in a number  
of other Victorian statutes.729  

In the Public Administration Act 2004 (Vic), detrimental action is defined to include ‘action 
causing injury, loss or damage; and intimidation or harassment.’730 The Victoria Police Act 2013 
(Vic) provides that detrimental action means action: 

Causing, comprising or involving any of the following—

(a) injury, damage or loss;

(b) intimidation or harassment;

(c) ostracism;

(d) discrimination, disadvantage or adverse treatment in relation to employment;

(e) dismissal from, or prejudice in, employment;

(f)  disciplinary proceedings. 731

Section 76 of the OHS Act provides that it is an offence if an employer, amongst other things, 
‘alters the position of an employee to the employee’s detriment’. Detriment in this context may 
arise through the issuing of warning letters.732 

The definition of detrimental action in the Victoria Police Act 2013 (Vic) provides that it includes 
prejudice in …employment. Similar provisions in the Fair Work Act (and predecessor legislation) 
prohibit alteration of the position of an employee or independent contractor to their

729.  See e.g. Protected Disclosure Act 2012 (Vic) s 43; Victoria Police Act 2013 (Vic) s 173; Safe Drinking 
Water Act 2003 (Vic) s 26H; Public Administration Act 2004 (Vic) s 107.

730. Public Administration Act 2004 (Vic), s 4.
731. Victoria Police Act 2013 (Vic), s 173(4).
732.  Victorian Workcover Authority v Patrick Stevedoring Pty Ltd, Magistrates Court of Victoria, Case No 

y03015739 (unreported), at [16]; decision upheld on appeal, however the issue of what constitutes 
a detriment was not considered in the appeal: Patrick Stevedoring Pty Ltd v James Reid Chasser 
(Victorian Workcover Authority) [2011] VSC 597.
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‘prejudice.’733 There have been many cases considering what constitutes a prejudicial  
alteration of employment. The High Court has found it to constitute ‘a broad additional 
category which covers not only legal injury but any adverse affection of, or deterioration in,  
the advantages enjoyed by the employee before the conduct in question.’734 Actions which 
render an employee’s employment less secure may constitute a prejudicial alteration.735  
Such actions may include counselling or the issue of a written warning736 or the laying  
of disciplinary charges.737  

Finding 4.1 
I find that Hazeldene’s actions on the 24 February 2016 and 8 March 2016, including the 
issuing of the 24 February Letter and the 8 March Letter, may constitute detrimental action 
by Hazeldene’s against Mr Martin in possible contravention of section 121 of the Inquiries 
Act. In particular, the 8 March Letter clearly states that Mr Martin’s employment will be in 
jeopardy. I further consider that the two letters may constitute a threat of detrimental action 
of the same nature. 

‘Substantial reason’ 
Section 121(4) of the Inquiries Act provides that it is a defence in a proceeding for an offence 
under s 121(1) if the relevant proscribed reason was not a substantial reason for the dismissal 
or other detrimental action.

The Industrial Court in Bowling v General Motors-Holdens Pty Ltd,738 in considering whether 
discrimination had occurred ‘by reason of’, or whether an employer was ‘actuated by’, an 
employee’s status as a shop steward, found that the reason must be ‘a substantial and 
operative factor’ influencing him to take that action. Further, an employer may be said to have 
been actuated by a particular reason if it was a substantial and operative factor influencing 
him to take that action, although that reason was but one of a number of reasons which so 
influenced him.739  

In considering the meaning of ‘substantial’ in the context of s 6(2) of the Equal Opportunity Act 
1984 (SA), the South Australian Supreme Court observed that: 

... [t]he meaning of the word “substantial” varies according to context. In his judgment in Terrys 
Motors Ltd v Rinder (1948) SASR 167 at 180, Mayo J briefly noted the variety of meanings of 
“substantial”. In the 40 years since that judgment the variety of those meanings might have 
increased. In s.6(2) it connotes that which is of substance or weight as opposed to that which  
is illusory or of little moment. It is not intended to denote a ground which predominates over  
other grounds.740  

733. See Fair Work Act s 342(1); Workplace Relations Act 1996 (Cth) s 792(1)(c).
734.  Patrick Stevedores Operations No 2 Pty Ltd v Maritime Union of Australia (No 3) (1998) 195 CLR 1; 

[1998] HCA 30, [4].
735. Ibid, [20].
736.  Construction, Forestry Mining and Energy Union v Coal and Allied Operations Pty Ltd [1999] FCA 

1531, [95]; Finance Sector Union of Australia v Australian & New Zealand Banking Group Limited 
(2002) 114 IR 352, [137]-[139].

737.  United Firefighters’ Union of Australia v Metropolitan Fire and Emergency Services Board [2003] FCA 
480, [90]-[91].

738. (1975) 8 ALR 197.
739.  Bowling v General Motors-Holdens Pty Ltd (1975) 8 ALR 197 at 200; upheld in General Motors-

Holdens v Bowling (1976) 12 ALR 605, per Mason J at 616, 619.
740. Yfantidis v Jones [1993] SASC 4337, [47].
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Further, the New South Wales Supreme Court considered the meaning of the term ‘on the 
ground of’, and found that the ‘ground’ must be a ‘substantial and operative factor’. The  
Court considered this required the ground to afford a rational explanation as to why an action 
was taken, and must be more than a mere temporal conjunction of events, an incidental but 
non-causal relationship, or speculation.’741 

Hazeldene’s informed the Inquiry that the 24 February Letter was a direct result of the Bendigo 
Advertiser Article, not Mr Martin’s evidence to the Inquiry. However, the article describes no 
more than the information provided by Mr Martin to the Inquiry directly. The article refers to 
Mr Martin having ‘told a Victorian government inquiry,’ ‘told the inquiry into labour hire’ and 
‘also told the inquiry’ various matters. Each of the matters attributed to Mr Martin in the article 
directly correspond with matters which Mr Martin told the Inquiry. My review of Mr Martin’s 
evidence at the 23 February 2016 public hearing demonstrates that the information provided 
by Mr Martin at that hearing directly corresponds with the information contained in the article. 
This evidence included that: 

•	 Foreign workers at Hazeldene’s chicken farm in Lockwood are being paid cash in hand  
and working up to 70 hours per week, without penalty rates. 

•	 417 and 457 visa holders had only recently started receiving pay slips. 

•	 Most of the people Mr Martin had spoken to have no idea of their rights, [or what their] 
wages and conditions are supposed to look like. 

•	 He was told these people were being paid a flat rate of $14.50 an hour, working extremely 
long days, 15 – 16 hour days. 

•	 He’s been really concerned about their welfare, working at Hazeldene’s. 

•	 The companies engaged to provide the contract workers constantly change their names  
and re-register as a different company. 

•	 Mr Martin had flagged his concerns with Hazeldene’s management. 

•	 Union organisers had seen one of the contractors drop a box full of cash. 

•	 Mr Martin had told the company there were workers being paid cash in hand on the site,  
but it was more concerned with the fact that the union officials were there. 

It is a feature of public hearings of the Inquiry that they may be attended by the general public, 
including media, and may be reported upon. In my view, there is no meaningful distinction 
between the actions of Hazeldene’s being occasioned by the provision of information by 
Mr Martin to the Inquiry, and the subsequent reporting of that information by the Bendigo 
Advertiser. 

In any event, the text of both the 24 February 2016 Letter and the 8 March 2016 Letter 
indicate on their face that Hazeldene’s actions were directly connected to what Mr Martin 
told the Inquiry. The 8 March 2016 Letter states that ‘transcripts are not available to the 
public. However, Hazeldene’s once again reminds you that if you have any allegations and 
supporting evidence this should be brought to our attention.’ It then goes on to state that any 
unsubstantiated comment(s) ‘places the working relationship in jeopardy’ and that ‘should you 
make any further unsubstantiated allegations against Hazeldene’s … your employment will be 
in jeopardy.’ 

741. Penhall-Jones v State of New South Wales [2007] FCA 925, [85].
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Finding 4.2 
I find that the actions by Hazeldene’s on 24 February 2016 and 8 March 2016, in providing 
Mr Martin with the 24 February 2016 Letter and the 8 March 2016 Letter, may have been 
taken for the substantial reason that Mr Martin provided information to the Inquiry – in 
possible contravention of section 121 of the Inquiries Act. 

Information given unlawfully or in contravention of section 120
The Inquiries Act provides (in s 121(3)) that the offence in s 121 does not apply if the relevant 
information was given to the Inquiry unlawfully, or in contravention of s 120 of the Inquiries Act 
(i.e. that the information was false or misleading).

I do not have any material before me to form the view that the information provided by Mr 
Martin was provided unlawfully or in contravention of s 120 of the Inquiries Act. The material 
before me indicates that Mr Martin qualified the information he provided to the Inquiry, 
in respect of its source, timing and reliability. Mr Martin made clear that a number of the 
allegations related to past conduct, and that in many cases the source of the information is 
what other people have told him, or that he’s ‘only guessing’, or that it is ‘only talk’ and that 
it’s hard to get actual information, and that he’s ‘piecing little pieces together’ from where he 
has heard it. Further, Mr Martin told the Inquiry that since he had made his written submission, 
things had changed dramatically at Hazeldene’s.

Hazeldene’s response 
Section 108 of the Inquiries Act provides that if a Formal Review proposes to make a finding 
which is adverse to a person, it must be satisfied that the person is aware of the matters upon 
which the proposed finding is based, and has had an opportunity at any time during the course 
of the Inquiry to respond to those matters. It further provides that where a finding which may 
be adverse to a person is included in the report of a Formal Review, the report must also fairly 
set out the response of that person to the proposed findings.

The matters upon which my findings above are based were brought to the attention of 
Hazeldene’s in correspondence from the Inquiry dated 6 April 2016, 22 June 2016 and 16 July 
2016. Hazeldene’s provided its responses in correspondence to the Inquiry dated 27 April 
2016, 8 July 2016 and 27 July 2016. 

In summary, Hazeldene’s response to the matters outlined above was as follows: 

•	 It understands and acknowledges that all employees have a right to appear before the Inquiry 
and to give evidence without being subjected to any form of disciplinary action. 

•	 The 24 February Letter was not sent as a result of Mr Martin appearing before the Inquiry, 
but rather as a direct result of an article Hazeldene’s became aware of on 23 February 2016, 
published by the Bendigo Advertiser, titled ‘Workers get cash in hand: delegate’. The article 
made false and misleading comments about Hazeldene’s which aimed at causing damage to 
its business, and attributed comments to Mr Martin and directly quoted Mr Martin.

•	 Hazeldene’s met with Mr Martin on 24 February 2016 ‘to only discuss’ the article. Mr Martin 
denied making the comments to the Bendigo Advertiser and went on to say that he didn’t 
make the comments to the Inquiry. Whilst the purpose of the meeting was simply to discuss 
the article, in order to confirm that Mr Martin did not make the comments to the newspaper, 
Hazeldene’s advised Mr Martin that it would attempt to get a copy of the transcript. 

1909

1909



171PART I – LABOUR HIRE 

•	 Mr Martin became aggressive during the meeting. He made unsubstantiated allegations 
against Hazeldene’s in the meeting to the effect that ‘everyone knows Hazeldene’s has been 
exploiting employees’ for years. Mr Martin has failed to substantiate this allegation. The 24 
February Letter reflects the meeting and Mr Martin’s conduct during the meeting, and was 
‘not as a result of Mr Martin’s attendance at the Inquiry.’ 

•	 The 8 March Letter was subsequently sent to Mr Martin on behalf of Hazeldene’s.

•	 At no time has Mr Martin been disciplined nor has Hazeldene’s taken any detrimental action 
against Mr Martin because he attended the Inquiry. Further, Hazeldene’s understands it 
is an offence to take detrimental action against any employee for attending the Inquiry. 
Hazeldene’s continues to take its legal obligations very seriously and respects the integrity  
of the Inquiry.742  

Hazeldene’s was advised of my proposed findings. In summary, its response was as follows: 

•	 Hazeldene’s is committed to following sound and lawful practices, extending to full 
compliance with legal obligations in all facets of its operations, including those arising under 
the Inquiries Act.

•	 The 24 February Letter was not sent ‘because’ of Mr Martin’s appearance before the 
Inquiry, but rather as a result of serious allegations made in the Bendigo Advertiser Article. 
Hazeldene’s has no concern about any employee performing their civic duties.

•	 The allegations in the Bendigo Advertiser Article are without substance.

•	 Whilst the Bendigo Advertiser Article makes reference to the Inquiry, it is unclear whether it 
is no more than a fair report on the conduct of the proceedings or whether it was based in 
whole or part on information separately provided. 

•	 On 24 February, Mr Martin denied making the comments ascribed to him to the Inquiry 
therefore Hazeldene’s could not have been acting against him for doing so. 

•	 The 24 February Letter does not constitute or evidence actual or threatened detrimental 
action. The 24 February Letter simply foreshadows possible further discussions after perusal 
of the transcript, and provides an unremarkable reminder of the obligations attaching to 
the employment relationship. It resulted in no action against Mr Martin, nor is any action 
threatened.

•	 There is a real question about whether false or misleading information was provided by  
Mr Martin to the Inquiry. 

•	 The 8 February Letter does not constitute actual or threatened detrimental action. 

•	 The statement in the 8 February Letter that: 
We put you on notice that should you make any further unsubstantiated allegations against 
Hazeldene’s and/or should your behaviour be disrespectful and aggressive towards any employee  
or contractor at Hazeldene’s (as displayed in these meetings) your employment will be in jeopardy. 

 was not because of evidence Mr Martin gave to the Inquiry. The cause for concern was the 
further allegations made by Mr Martin in the meeting on 24 February and his conduct in that 
meeting. 

•	 The findings foreshadowed would be contrary to the approach taken in CFMEU v BHP Coal 
(2013) 253 CLR 243 concerning the approach to ascertaining the reason for the taking of 
action by the employer. 

•	 Providing evidence to the Inquiry does not give an employee immunity from the usual 
disciplinary processes and expectations concerning conduct and behavior. 

742. Letter to Inquiry from Hazeldene’s, 27 April 2016.
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•	 Hazeldene’s is well aware of its legal obligations, including those arising under the Inquiries 
Act. It has not breached those obligations. If there is a finding to the contrary, Hazeldene’s 
will take all action necessary to protect its good standing and reputation.743  

Hazeldene’s also raised three procedural matters in its letter to the Inquiry dated 8 July 2016. 
These were: 

•	 that it was unclear whether the proposed findings related to conduct other than the issuing  
of the two letters to Mr Martin;

•	 that it had been refused access to a copy of the transcript of Mr Martin’s evidence to the 
Inquiry; and 

•	 that it was not given the opportunity to be represented before the Inquiry. 

In response, the Inquiry: 

•	 Clarified to Hazeldene’s that the proposed findings related to its actions in issuing the 
 24 February 2016 Letter and the 8 March 2016 Letter to Mr Martin, taking into account  
all of the relevant surrounding circumstances. 

•	 Advised that the Inquiry had no record of Hazeldene’s requesting a copy of the transcript.

•	 Advised that whilst the Inquiry’s general Practice Direction only provides for transcripts 
to be requested by a witness, in the circumstances the Inquiry would provide a copy to 
Hazeldene’s. 

•	 Noted that Hazeldene’s had been invited by letter dated 6 April 2016 to provide information 
to the Inquiry either by way of written submission or at a hearing. 

•	 Provided Hazeldene’s with a further opportunity to provide information to the Inquiry.744  

Hazeldene’s advised the Inquiry in further response that: 

•	 It did not have access to the transcript when issuing the 24 February Letter or 8 March  
Letter as it understood that transcript was not available to the public, and thus did not  
know whether Mr Martin had made the statements ascribed to him, whether within or  
outside the Inquiry. 

•	 No action will be, or has been, taken against Mr Martin because of the information provided 
by him to the Inquiry.

In reaching my findings in respect of this matter, I have fully considered the information and 
responses provided by Hazeldene’s. In particular, I do not accept that Mr Martin denied to 
Hazeldene’s that he had made the statements to the Inquiry. I have formed this view in light of 
Mr Martin’s statement to the Inquiry to the contrary, and the inconsistency of Mr Martin having 
done so with other statements of Hazeldene’s regarding Mr Martin’s actions, namely that Mr 
Martin continued to make the allegations. 

Conclusion - participation in Inquiry by Luke Martin
The Inquiry was informed by a range of witnesses that workers were reluctant to provide 
information to the Inquiry due to fear of reprisals or negative consequences for their 
employment. This had the potential to impair the work of the Inquiry as it may have deterred 
persons with relevant information from bringing this information to the Inquiry’s attention. 

With the public release of this Report, which details the information and evidence provided by 
many employees, I consider it important to ensure that any person who wishes to lawfully 

743. Letter to Inquiry from Hazeldene’s, 8 July 2016.
744. Letter to Hazeldene’s from Inquiry, 13 July 2016.
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provide information to a Formal Review such as this Inquiry is free to do so, without any 
reprisals or negative consequences. 

Accordingly, I have referred documents and information regarding Hazeldene’s actions towards 
Mr Martin to Victoria Police, pursuant to s 116 of the Inquiries Act, for further investigation 
should Victoria Police consider it appropriate to do so. 

Participation in the Inquiry by Derek Dent
A further matter potentially involving s 121 of the Inquiries Act arose during the Inquiry.  
Whilst it did not occur in the meat industry, I deal with it here for convenience. 

On 13 May 2016, the Inquiry received correspondence drawing its attention to disciplinary 
action allegedly taken by Devondale Murray Goulburn Leongatha against a witness at the 
Inquiry’s Morwell hearing on 29 February 2016, Mr Derek Dent. On the face of the documents 
provided to the Inquiry, the alleged disciplinary action appeared to relate to a radio interview 
conducted with Mr Dent subsequent to his appearance at the Inquiry. 

On 20 June 2016, I wrote to Devondale Murray Goulburn inviting it to provide information  
to the Inquiry regarding that matter. 

On 5 July 2016, Stewart Green, Head of People – Operations, Supply and Logistics, Devondale 
Murray Goulburn contacted the Inquiry to request an extension of time to consider the 
invitation. An extension until 19th July 2016 was confirmed by email by Inquiry staff, and 
acknowledged by Mr Green by return email. 

No further response was received from Devondale Murray Goulburn. 

The Inquiry advised Mr Green by email that any further information which Devondale Murray 
Goulburn sought to provide must be received by close of business on 4 August 2016. No 
further response was received from Devondale Murray Goulburn at any time. 

In the absence of a response from Devondale Murray Goulburn, and only limited information 
regarding the treatment of Mr Dent, I do not have a sufficient basis for making any findings  
or recommendations regarding this matter. However, I note that it is open to Mr Dent to make  
a complaint to the appropriate authorities directly, should he wish to do so. 

Adequacy of s 121 of the Inquiries Act
One matter of some irony is that s 121 of the Inquiries Act provides protection for employees 
from dismissal or detrimental action by their direct employer, but does not extend to actions  
by a host against a labour hire employee.

For reasons consistent with those set out at 3.5.2, in my view this protection should extend to 
all workers of a business or undertaking, in respect of the person conducting that business or 
undertaking, and should not be confined to an employer/employee relationship. 

Recommendation 8 
Section 121 of the Inquiries Act should be amended so that it applies not only to employer-
employee relationships, but also to other relationships in which a worker carries out work 
for a business or undertaking.
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4.2.3 Contract cleaning industry
Evidence presented to the Inquiry, along with many media reports and studies, indicate that 
both labour hire and complex supply chains are particularly prominent features of the cleaning 
industry. The issues which the Inquiry has examined in respect of the cleaning industry go 
beyond labour hire, and extend to other forms of outsourcing and broader issues arising from 
the utilisation of complex supply chains in this industry.

The Inquiry’s Terms of Reference provide, amongst other things, that the Inquiry is to consider 
the use and impact of labour hire arrangements in the supply chains of particular sectors, and 
the roles and responsibilities of various entities in those supply chains.745 Whilst a broader 
examination of supply chains is undertaken in Part II of the Report, I have considered the 
cleaning industry here, due to the prevalence of labour hire arrangements within the broader 
supply chain structures in that industry. 

UV provided the Inquiry with a number of examples of labour hire, supply chains and 
outsourcing in the cleaning industry. 

UV submitted that a 2014 investigation it conducted of cleaners engaged to work at the 
Melbourne Cricket Ground (MCG) found that the MCG had engaged cleaning services from 
ISS Facility Services, which in turn subcontracted to the First Placement Group of Companies 
(FGC). According to the union: 

Interviews with seven cleaners working at the MCG under FGC showed all were international 
students who had been recruited to work the sham arrangements. They were required to hold an 
ABN but were also required to wear ISS uniforms. Cleaners working on ABNs for FGC reported 
being underpaid between $6 per hour on Monday to Friday and up to $16 an hour on Sundays. 
Cleaners also reported not receiving payment of their wages for extended periods.746 

UV also submitted that in 2015, a group of cleaners working at Crown Casino were discovered 
to have been engaged through a labour hire agency called OZSCS Group, which had been 
engaged to provide labour to the principal contractor, Challenger Services Group. The cleaners 
had never met anyone from the labour hire agency, and their only contact with their purported 
‘employer’ was via a mobile phone number apparently connected to a person in Sydney.747 In 
response to an invitation to provide information, Crown informed the Inquiry that this matter 
had been resolved in consultation with the union. It further advised that following this issue, 
Crown had put in place further protections to ensure that all contractors and service providers 
remunerate their employees consistent with the relevant modern award. In addition to periodic 
auditing, Crown’s procurement process now required every contractor to sign a binding 
confirmation every six months to affirm their compliance with relevant awards and employment 
laws.748 

At the Geelong hearing, the Inquiry heard from Mr Ramandeep Dhaliwhal, who had worked as 
a cleaner at Werribee Plaza. Mr Dhaliwhal told the Inquiry he worked as a contractor, and was 
not being paid correct rates. He and four other workers then sought permanent employment 
directly with the head contractor. When the subcontractor who had engaged him heard of this, 
the other workers were dismissed. Mr Dhaliwhal tried unsuccessfully to become a permanent 
employee but ultimately left the job. He was owed $26,000 in unpaid entitlements, which he 
was ultimately able to recover, with assistance from UV. Ms Erin Keough from the union told the 
Inquiry that the contracting structure involved a head contractor, Millennium Cleaning, then  
a subcontractor known only by an individual’s name, who then further subcontracted 

745. Terms of Reference, (a)(iii).
746. UV, Submission no 98, 18.
747. UV, Submission no 98, 19.
748. Letter from Crown Casino to Inquiry, 19 July 2016.

1913

1913



175PART I – LABOUR HIRE 

to another individual, who engaged Mr Dhaliwhal. However, Mr Dhaliwhal was required to 
wear Milliennium Cleaning’s uniform, and follow direct instructions from Millennium Cleaning 
supervisors.749  

In response to an invitation to provide information to the Inquiry, Millennium advised that the 
company holding the cleaning contract at Werribee plaza was Millennium Hi-Tech Holdings 
Pty Ltd and not Millennium Services Group. It said Millennium employed 37 cleaners at 
Werribee Plaza, 36 as direct employees of the company and one under a labour hire contract. 
Millennium requires that any contractor can only sub-contract after obtaining permission from 
the company. Millenium said that Ramandeep Dhaliwal was never an employee of Millennium 
but was an employee of Superior Facilities. Millenium understood that any monies owing to  
Mr Dhaliwal had been repaid by Superior Facilities.750 

GTHC told the Inquiry that K Mart contracted Just One Call to clean its Belmont store.  
It said the contractor employed local asylum seekers and paid them cash in hand. GTHC  
said the scam relies on paying one person, who has a work permit, who was then required  
to pay three other workers cash from his account. This created a paper trail that only leads 
to one worker and has the appearance of above award payments. GTHC said that when it 
attempted to contact the employer about the breaches, he filed for insolvency and has not 
been seen since.751 

In response to an invitation to provide information to the Inquiry, K Mart advised that it 
contacted the service provider, Just One Call, which checked with its subcontractor, One 
Service Call (Aust) Pty Ltd which claimed that all workers were being paid lawfully. K Mart 
informed the Inquiry that subsequently, Just One Call discovered One Service Call had gone 
into external administration. Just One call ceased to use this subcontractor as it had not 
disclosed that status. A new subcontractor was engaged by Just One Call to perform the 
Belmont K Mart store cleaning. K Mart said it expected all its cleaning contractors to pay the 
relevant minimum rates of pay and entitlements and to comply with all workplace laws.752 

GTHC also told the Inquiry that the City of Greater Geelong engaged a large cleaning 
contractor called Quayclean to clean the three public swimming pools in Geelong. In turn, 
Quayclean subcontracted the cleaners through a labour hire agency that recruited workers on 
bridging visas, knowing they had no work permits. The workers had to work the first two weeks 
for free and were only paid $10 per hour cash in hand. They could not read English and were 
forced to sign documents stating they had received training. GTHC told the Inquiry that this 
case was satisfactory resolved with the assistance of the city council and Quayclean.753 

In October 2015, ABC’s 7.30 program aired allegations that cleaners working in Myer stores 
were engaged as subcontractors, through a contracting chain operated by Spotless (which 
held the cleaning contract with Myer). It was alleged that cleaning workers were paid below 
award rates of pay, did not receive penalty rates and were responsible for meeting their own 
tax, superannuation and insurance requirements. Both Myer and Spotless released statements 
stating that they would investigate the allegations. INCI Corp, one of the contracting 
companies, claimed that workers had requested to be engaged as contractors on ABNs.754 

749. Ramandeep Dhaliwhal, Geelong Hearing, 7 December 2015.
750. Email from Millennium to Inquiry, 17 June 2016.
751. GTHC, Submission no 83, 1.
752. Letter from K Mart General Manager, Corporate Affairs, Tracie Walker, 17 June, 2016, 1-3.
753. GTHC, Submission no 83, 2.
754.  Myer cleaners accuse retailer of underpayment, denying entitlements with ‘sham contracting’ 

practice’, ABC News, 22 October 2015. See also Maria Azzura Tranfaglia, ‘Law allows Myer to 
outsource responsibility for labour hire workers’, The Conversation, 28 October 2015.
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It was subsequently alleged that one of the cleaners engaged by INCI Corp had been 
dismissed, because he had provided information for the 7.30 investigation.755 The worker, 
Rafael Colobon, was reinstated following the commencement of Federal Court proceedings  
by UV.756  

UV told the Inquiry that its investigation and a subsequent media investigation revealed 
that cleaners in Myer department stores were being underpaid by as much as $7 per hour, 
resulting in debts of more than $10,000 per cleaner in lost wages and other entitlements.757 
UV said that these cleaners have now been re-engaged as employees and have begun to 
receive appropriate minimum wages. However, the union indicated that cleaners have not 
been compensated for the underpayments that occurred earlier in 2015, and that Myer has 
deferred responsibility to Spotless (the contractor supplying the cleaners). UV submitted that 
this followed on from a previous revelation of serious exploitation occurring in relation to Myer 
cleaners in late 2014, where FWO discovered underpayments totalling more than $12,000 
involving four cleaners.758  

In response to a request from the Inquiry to Spotless to provide relevant information, Spotless 
said that the events arising from the contract entered into between Spotless and Myer were 
regrettable. It said that the adverse effects for the employees concerned had been rectified 
by the actions of Spotless. It said that the events leading to the situation were not systemic 
in nature nor were they reflective of the employment practices of Spotless. They arose from 
the actions of a single manager, acting on his own and whose employment has now been 
terminated as a consequence of his actions.759 

UV also submitted that about 95% of cleaners working in Melbourne office buildings were born 
overseas, and 56% were international students. Within this same group, one in four reported 
being engaged through a subcontracting arrangement. UV submitted that these workers are 
often unaware of their legal entitlements, or are concerned about the implications of pursuing 
underpayments on their ability to remain employed or on their visa status: ‘These fears are 
often relied upon, or exaggerated, by subcontracting companies to ensure that the workforce 
do not pursue their entitlements.’760 UV contacted almost 250 cleaners across 100 Melbourne 
office buildings, and conducted 41 key interviews, in its study of the contract cleaning industry 
in Melbourne’s CBD. Its 2013 report, A Dirty Business,761 found that: 

•	 More than half (56%) of CBD cleaners are international students from countries such as India, Sri 
Lanka, Bangladesh and Colombia.

•	 ‘Reputable’ cleaning contractors are cutting costs by using shadowy cleaning sub-contractors that 
exploit international students, whom they employ as cleaners in Melbourne’s CBD office buildings 
by under-paying them up to $15,000 a year.

•	 Many of these ‘ghost workers’ are being employed illegally in what appears to be sham contracting 
arrangements on Australian Business Numbers and sometimes without any paperwork.

•	 Three out of four international students know little or nothing about their rights at work, and many 
are subject to abuse and intimidation.762 

755.  Whistleblower sacked after lifting lid on Myer cleaner ‘sham contracts’’, ABC News, 25 November 
2015.

756.  Anna Patty, ‘Myer cleaner and whistleblower Rafael Colbon reinstated after sacking’, The Sydney 
Morning Herald, 27 November 2015.

757. UV, Submission no 98, 17.
758. UV, Submission no 98, 17.
759. Letter to Inquiry from Spotless, 20 June, 2016.
760. UV, Submission no 98, 21.
761.  United Voice, A Dirty Business - The exploitation of international students in Melbourne’s office 

cleaning industry (2013).
762. Ibid, 3.
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The UV report found underpayments in at least one in four city office buildings.763 

A number of academic studies have examined supply chain issues in the contract  
cleaning industry.

Holley (2014) observed, based on a case study of New South Wales Government school 
contract cleaners, that cleaners’ labour standards are regulated predominantly through 
commercial contracts for services. This was concerning because these contracts are designed 
to facilitate commercial objectives such as competition and efficiency and are poorly designed 
to protect labour standards. Holley found that when used as a mechanism to enforce labour 
standards, contracts fail to meet the requirements of responsive regulation; contracts have 
limited enforcement tools and a weak credible threat of a ‘big stick’ style of punishment for 
infringements.764 This left a significant group of vulnerable workers poorly protected.765 

Campbell and Peeters (2008) documented low hourly rates and short and irregular hours of 
paid work for contract cleaners, along with problems with work schedules and workloads. 
They observed that the dominant profile for cleaning work is one of low pay, compressed 
schedules and high work intensity. The authors related this to practices of property owners, 
property tenants and cleaning companies. They described labour cost cutting as a key industry 
imperative, which pushes contract cleaning companies to intensify work and to avoid minimum 
labour standards.766 

A report commissioned by the New Zealand Department of Labour into precarious employment 
in 2004 focused on the cleaning industry along with some others. The cleaning industry case 
study found a high degree of uncertainty for employees due to rotating rosters, and that the 
complex nature of cleaning supply chains can make it difficult to ensure that wages are paid 
fairly. In addition, due to the competitive nature of the tender process, contractors drive down 
prices which serves to depress employee wages.767   

4.2.4 Non compliance by labour hire agencies
There is evidence of non-compliant labour hire practices across various sectors of the Victorian 
economy. However evidence to the Inquiry, along with various other studies, media reports and 
other recent inquiries suggest that there are three industries in which non-compliance amongst 
labour hire agencies is particularly prevalent. These industries are: horticulture; meat and 
cleaning. 

The extent of non-compliance with workplace and other laws involving labour hire agencies, in 
the horticulture, meat and cleaning industries in Victoria, detailed above, requires a regulatory 
response. The various proposals for regulatory reform put forward by Inquiry participants, and 
the licensing scheme proposal which I recommend be adopted, are detailed in chapter 5 of  
this Report. 

763. Ibid.
764.  Sasha Holley, ‘The monitoring and enforcement of labour standards when services are contracted 

out’ (2014) 56:5 Journal of Industrial Relations 672.
765. Ibid, 686.
766.  Iain Campbell and Manu Peeters, ‘Low Pay, Compressed Schedules and High Work Intensity: A 

study of Contract Cleaners in Australia’ (2008) 11:1 Australian Journal of Labour Economics 27.
767.  Centre for Research on Work Education and Business Limited, New Zealand, Report of Exploratory 

Case Study Research into Precarious Employment, March 2004, 12-13.

1916

1916



178 Victorian Inquiry into the Labour Hire Industry and Insecure Work

4.3 Accommodation 
4.3.1 Labour hire and substandard, exploitative accommodation 
arrangements 
The Inquiry heard considerable evidence indicating a strong link between non-compliant labour 
hire agencies and provision of inadequate accommodation to workers, often at exorbitant 
rates. This appears to be particularly prevalent in rural and regional areas which rely primarily 
on WHM visa holders and other seasonal workers. 

Underhill and Rimmer considered the role of accommodation providers in the supply of labour 
to the horticulture industry. They found that: 

Many hostels act as information brokers between horticulturalists and WHMs, sourcing jobs from 
growers	so	they	can	fill	their	beds.	One	hostel	operator	in	Victoria	described	his	business	model	
as ‘being about building relationships with growers’ (Hostel Manager Interview, 7 February 2013). 
He had acquired his hostel complete with a telephone sim card and spreadsheet allegedly plotting 
farm contacts. Most had lapsed so the network had to be rebuilt. Most hostel income is earned by 
charging from $120.00 to $180.00 a week for accommodation, and sometimes a daily fee of $5.00 to 
$8.00	for	transport	to	farms.	Driven	by	the	imperative	to	fill	beds,	hostels	sometimes	advertise	work	
when it is not available.768 

Dr Underhill submitted to the Inquiry that:

... [w]orking holiday maker visa holders typically stay in working backpacker hostels, or caravan 
parks, that often also act as intermediaries between farmers and workers. The “better” hostels focus 
upon providing workers to farmers rather than contractors. In some locations, these accommodation 
business models are now undermined by contractors that house their workers in private housing, 
thereby eliminating the need for hostel accommodation. We were consistently informed of 
employees living in houses supplied by contractors, with as many as 25 people in a 3 bedroom 
house. The workers were charged around $80 per week each, and then charged up to $10 daily  
for being driven to the farm where they work.769  

Adam Aldgate of the Sunraysia Trades and Labour Council (STLC) told the Inquiry that 
the main concerns regarding exploitation of labour hire workers all tend to centre on 
accommodation providers with labour hire businesses attached to them. He said that one in 
particular had over 400 workers, getting wages of $12 an hour then deducting $5 for transport 
every day, $130 for accommodation with half a dozen people in one room, sometimes worse, 
sometimes people living in sheds.770  

Agri Labour told the Inquiry that labour is continuing to be supplied to growers in the Sunraysia 
district by backpacker hostels and, in other cases, by labour contractors that offer to pick a 
farm or field for a fixed lump sum price. It submitted that fixed price work can be conducted 
lawfully, but requires a knowledgeable and reputable contracting firm to ensure that any quote 
can sustain the lawful employment of workers and often, this is not the case. Agri Labour told 
the Inquiry that non-compliant labour contractors in the horticulture industry operate with 
a very small footprint with no registered or physical office, multiple business names which 
change regularly, and non-specific advertising of services with limited information being 
provided on wages and conditions for workers. It submitted that many of the non-compliant 
labour contractors ‘offer’ accommodation and logistics as part of a packaged solution to 
labourers and, in many cases, engage foreign workers with limited knowledge of their rights  
or an unwillingness to pursue their rights because of their vulnerabilities as migrants.771 

768. Underhill and Rimmer (forthcoming), 9-10.
769. Dr Underhill, Submission no 32, 7.
770. STLC, Mildura Hearing, 23 November 2015.
771. Agri Labour, Submission no 107, 3.
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Ms Lin yuan Chan submitted that she found a job ad on Gumtree for cherry picking in 
Mooroopna. She called and spoke to a caravan park owner. She was told there were 15 
different farm jobs, as long as she agreed to stay in the caravan park. She transferred two 
weeks’ rent to the caravan park owner on that day, and was required to pay a third week’s rent 
on arrival. She was required to use the caravan park owner’s transport, at a cost of $7 per day, 
and was not permitted to use her own car. Very little work materialised for her or her boyfriend 
as the cherry picking season had just finished. They decided to leave after two days but were 
unable to recover their three weeks’ rent.772  

Mr John George, the owner and operator of two backpacker hostels located in Mildura, has 
first-hand experience of the local horticultural labour market. He described a gross level of 
non-compliance with industrial laws in the region. He said he could ‘count on the fingers of 
one hand over seven years the labour hire organisations and many employers that operate 
consistently according to my understanding of industrial law in Australia’. Initially Mr George 
sourced work for backpackers from wherever he could find it. However, he has since built 
up a group of contacts. The majority of work sourced is direct from the grower/employer. 
He has gradually reduced dependence on finding work for backpackers through labour hire 
contractors ‘owing to the lack of certainty around almost everything they do’.773  

Mr George indicated that he is forced by the local labour market to organise workers for 
growers even where he knows they are being underpaid by the grower: ‘The issue for us is if 
we take a stand and say no, the pay rate contravenes the award rate we lose the work and the 
backpacker misses out on some days that could go towards their 88 days to get [a] second 
year visa.’774  

Mr George’s two backpacker hostels offer 75 beds in total. He told the Inquiry that 
predominantly, backpackers staying at the hostels have 417 WHM Visas or 462 Work and 
Holiday Visas. 417 visa holders are generally seeking to satisfy the 88 day requirement to be 
able to apply for a second year on their visa. Backpackers also seek to experience Australia 
away from the major cities and tourist routes. Sourcing work for backpackers in Mildura is an 
important feature of the provision of accommodation. Mr George does not charge backpackers 
for finding them work, or employers for providing them with workers. 

Mr George said some contractors rent houses then charge them out to workers at $100 per 
week, thus undercutting hostels and avoiding costs which are imposed on registered hostels.775  

A witness told the Inquiry in closed hearing that in Robinvale, across from the witness’s home, 
a house owned by a labour contractor with three bedrooms was housing approximately 20 
people. The kitchen had been taken over as accommodation and the residents were cooking  
in the yard.776  

A confidential submitter told the Inquiry that in Mildura, a number of hostels act as labour 
hire contractors for 417 visa holders and other foreign workers. In some instances, hostels 
advertise via Facebook and other websites that they can arrange work, and supply transport. 
Some have mini vans specifically to transport workers to jobs. There are reputable hostel 
owners and operators in the region, but there are others about which there are persistent 
rumours of poor and illegal practices. Hostels can be large or small, but some act as major 
sources of workers to farms. As an example, at the height of the picking season, a hostel in 
Merbein is estimated to have 200 backpacker workers staying at its premises and going out 
each day to sites around the region. Reports of hourly rates paid to workers sourced from 
various hostels range from $10 to $15 an hour. Workers are given an envelope with cash in 

772. NUW on behalf of individual workers, Submission no 75, lvii.
773. John George, Submission no 29, 1.
774. John George, Submission no 29, 3.
775. Ibid.
776. Community/Government, Closed Hearing 7, Mildura, 24 November 2015.
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it, from which accommodation, transport and often a finder’s fee have been deducted. Piece 
rates, or contract rates as they are also known, are common. There are instances where 
workers end up with only $20 to $40 a day after expenses are deducted, for a full day’s work.777 

The NUW and Ms ying Ho told the Inquiry about Mr Sam Huor, a former director of Chompran 
Enterprises. As recounted at 4.2.1, Chompran was a labour hire agency providing workers to 
Covino Farms. The company deregistered, owing at least $1.2 million in unpaid wages to its 
former workers. The NUW and Ms ying Ho told the Inquiry that Mr Huor continues to operate. 

Many of the overseas workers he engages live in Sale, often with up to 15 people in one 
residence, with each person paying $80 to $100 weekly to Mr Huor.778 A confidential witness 
told the Inquiry that the local council was aware of Mr Huor’s ‘doss houses in Sale’, but have 
taken no action: ‘no inspections, no requirements, 15-20 people to a house, stacked in like 
rabbits in a burrow, and they are all paying a hundred bucks a week rent’.779  

The Inquiry heard that often, workers do not have a choice as to whether they use 
accommodation provided by or through the labour hire operator through which they obtain work. 

The Safety Institute of Australia submitted that workers in regional areas are often required to 
make use of employer-provided accommodation, giving the examples of remote or seasonal 
work such as mining, hospitality, shearing or fruit picking. It submitted that accommodation 
for labour hire workers is usually provided by the host employer; or at least the costs of 
accommodation are covered by the host.780 

The NUW submitted that in some instances, workers are forced to live in the accommodation 
provided, even if they would have otherwise preferred to arrange their own accommodation. In 
the words of one worker: ‘Workers have to live on the farm. I feel I am like a prisoner here.’781 

The Inquiry also heard extensive evidence about health and safety concerns arising from the 
provision of accommodation associated with labour hire agencies. Mr Aldgate of the STLC told 
the Inquiry: ‘[t]here are some very serious issues in regard to the health and safety of people in 
some of these accommodations.’782 Another witness said: ‘We have so many illegal boarding 
houses in [Mildura] that the CFA is very very concerned that there are power boards on power 
boards on power boards, and it’s only a matter of time with these families cooking their meals 
at night where there’s an overload of power and the next thing the CFA is going in to drag out 
20 charred bodies.’783  

In contrast to the above, Mr Andrew young, a grower who directly engages his workers, 
told the Inquiry that he houses his workers on his farm. The accommodation, which he has 
recently renovated at his own cost, houses up to six people. He charges $80 per week for 
the accommodation, and fills it for five or six months of the year. He told the Inquiry that he 
provides the accommodation at a loss: ‘[w]e try to make it sort of close to level, but it’s not.’784  

Tranfaglia has observed that in many cases workers, ‘very often migrants on Working Holiday 
Visas engaged by a middleman who runs a backpackers hostel and offers accommodation 
as well as work – miss out on basic rights like minimum wages, penalties, loadings, overtime, 
allowances and leave.’785 

777. Confidential, Submission no 87.
778. Kayla ying Ho, Morwell Hearing, 1 March 2016.
779. Community member, Closed Hearing 29, Morwell, 1 March 2016.
780. Safety Institute of Australia, Submission no 48, 2-3.
781. NUW, Geelong Hearing, 8 December 2015.
782. STLC, Mildura Hearing, 23 November 2015.
783. Community/Government, Closed Hearing 7, Mildura, 24 November 2015.
784. Andrew young, Melbourne Hearing, 9 February 2016.
785.  Maria Azzura Tranfaglia, ‘Australian dream a nightmare for many labour hire employees’,  

The Conversation (18 February 2015).
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The problem of substandard and exploitative accommodation arrangements associated with 
labour hire agencies is not unique to Victoria. In its Baiada Inquiry Report,786 FWO stated that 
visits undertaken by Fair Work Inspectors identified migrant workers living in overcrowded 
residential houses in the Beresfield area surrounding the Baiada Group plant: 

Workers advised they were informed by their recruiters that they would not get work unless they 
rented accommodation from the contractor. They alleged rent was then deducted from their pay. 
One Beresfield property was found to have sleeping accommodation for 21 people. Residents in the 
overcrowded house were identified as being migrant workers at the Baiada plant. The Newcastle 
City Council issued a Notice of Intent to serve an order to cease operating as a backpacker hostel. 
The Notice resulted in the owner negotiating with the council to reduce the number of occupants to 
prevent the council serving the order. Land title searches show this property was purchased by an 
individual from Sydney for use as a tenancy in March 2012 for $370,000. Based on 20 people paying 
$100 per week, the potential rental income for this property is over $100,000 per year.787  

4.3.2 Business models designed to avoid accommodation regulation
Mr Peter Crisp MP informed the Inquiry that in Mildura, difficult issues arise with establishments 
providing accommodation that are not registered under relevant Victorian laws. Accommodation 
providers are not required to state whether they are registered or not in any advertising they use 
to attract backpackers. The cost of accommodation in and around Mildura is typically around 
$150 per week, which is competitive with what backpacker hostels charge. Whilst most hostel 
operators provide suitable accommodation, those labour hire companies/hostels trying to 
circumnavigate the system can provide accommodation of a substandard nature.788 

Mr George’s hostels are registered by Mildura Council and subject to the Public Health and 
Wellbeing Act 2008 (Vic) and regulations made thereunder, meaning that these premises can be 
inspected without notice. He told the Inquiry that some operators charge backpackers to find 
work rather than for accommodation, and thereby avoid the statutory registration requirements 
and inspection framework. They provide accommodation for ‘free’. 

The Inquiry received a number of confidential submissions and other information regarding 
a particular business model run by Mr Serdar Donmez, involving the provision of labour 
contracting and accommodation services to backpackers in Mildura.789  

The features of the business model, as described to the Inquiry, are as follows: 

•	 Backpackers answer an advertisement for work in the Mildura area placed on Gumtree. 
On telephoning the mobile phone number in the advertisement, they speak to another 
backpacker who assures them that there is plenty of well-paying work, as well as 
accommodation, for $150 per week. Based on this conversation, the backpacker will travel 
to Mildura. Mr Donmez pays the person who takes the call $10 for each new backpacker 
recruited. 

•	 Upon arrival in Mildura, the backpacker first meets Mr Donmez. He requires the backpacker 
to sign a ‘terms and conditions’ document. The terms and conditions document provides  
as follows: 

 - The signatory is required to make a two week advance payment of a ‘job search fee’  
of $150 per week, which is non-refundable. 

 - The signatory is required to make payment of a $150 deposit, which is refundable only 
where one week’s written notice of cancellation of the agreement is provided, and if there  
is no property damage.

786. See 4.2.2.
787. FWO (2015), 13.
788. Peter Crisp MP, Submission no 30, 5.
789.  Confidential, Submission no 4; Community/Government, Closed Hearing 06, Mildura, 24 November 

2015; Community and Government, Closed hearing 18, Melbourne, 9 December 2016.
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 - It is not a rental agreement, and the signatory is not paying for accommodation. 
 - Accommodation is provided free of charge, however this may be revoked at any time,  
and the signatory must vacate immediately when asked.

 - The agreement can be terminated at any time. 
 - There is no guarantee of employment and the owner/operator is excluded from 
employment issues. 

•	 The backpacker is required to pay the labour contractor $450 up front, constituting two 
weeks’ ‘job search fee’ and $150 deposit. Sometimes the new backpackers are driven to  
the ATM by Mr Donmez to withdraw this amount if they do not have it on their person.

•	 The backpacker is then taken to either a house in Mildura, or a block of land upon which 
there are a number of caravans. The accommodation is overcrowded and substandard.  
The house is a four bedroom, two bathroom house, and it is configured to sleep a total of  
32 persons, including 12 in the garage of the house. The caravan park reportedly sleeps  
up to 40 people and there are two showers and toilets. 

•	 Upon arriving at the accommodation the backpacker discovers from talking to others staying 
at the accommodation that work is scarce. Sometimes no work is provided in the first two 
weeks. Where work is provided, it is sometimes not enough to cover the job search fee, and 
is sometimes paid at below legal pay rates. 

•	 Mr Donmez does not advise backpackers of the availability of work until after 11pm at night 
for the next morning on regular occasions. He attends the accommodation at night. There 
are security cameras at the premises and Mr Donmez makes audio and video recordings of 
backpackers without their consent.

•	 Mr Donmez regularly requires backpackers to vacate the premises in an arbitrary way, and 
utilises the services of security guards to do so. 

•	 Many backpackers stay only a short period before providing the required notice to have their 
deposit refunded and leave. Mr Donmez often requires them to vacate the property prior 
to the notice period ending, without refunding the deposit. Often this occurs late at night, 
meaning obtaining alternative accommodation is very difficult. 

•	 Most backpackers who come to Mildura to work do so in order to obtain 88 days’ relevant 
work so that they satisfy the requirement to obtain a second 12 month working holiday visa. 
Mr Donmez promises to sign off on this work, however regularly refuses to verify the work 
which has been completed towards this target. 

Complaints to various authorities by many different people have been made, over time, in 
relation to the above practices; however they have not resulted in any successful regulatory 
intervention. The arrangement has been described variously in confidential material provided 
to the Inquiry as ‘horrific’, a ‘prison of fear’ and ‘immoral’. The accommodation has been 
described as ‘uninhabitable’, ‘beyond poor’ and a ‘slum’. 

Mr Donmez independently contacted the Inquiry and sought to provide information. He gave 
evidence to the Inquiry in a closed hearing in Melbourne on 25 February 2016. At Mr Donmez’s 
request, a further hearing was convened for 7 June 2016 to allow him to conclude his evidence 
to the Inquiry with a legal representative present. In addition, on 3 May 2016, Mr Donmez was 
provided by the Inquiry with a list of matters in writing about which his response was sought.

Mr Donmez confirmed by telephone with Inquiry staff that he had received notification of 
the 7 June hearing date and time, and the list of matters for response. Inquiry staff verbally 
confirmed the date and time of the hearing with him, and sent him a further copy of the relevant 
correspondence to a new postal address which he had provided. A hearing was duly convened 
at 10 am on Tuesday 7 June 2016. However Mr Donmez did not attend the hearing, nor contact 
the Inquiry Secretariat to explain his non-attendance. The hearing concluded in his absence 
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at 10.18 am. Mr Donmez later contacted Inquiry staff to advise that his non-attendance was 
due to his belief that the hearing commenced at 11.30 am. He requested that the hearing be 
reconvened that day. This request was refused. 

On 8 June 2016 the Inquiry received from Mr Donmez, by express post: 

•	 A copy of an 18 page hand-written document dated 7 June 2016 commencing with  
‘To the Supreme Court and all parties involved in my defamation case’.

•	 A copy of a one page Supreme Court of Victoria document header from proceeding  
SCI 2013 05971.

•	 A copy of a Victorian Legal Services Board and Commissioner ‘with compliments’ slip. 

The material from Mr Donmez contained a number of allegations regarding the conduct of 
various persons and bodies including Channel Nine, Victoria Police, Mildura Rural City Council, 
Peter Crisp MP, Andrew Broad MP, Craig and John George, Consumer Affairs Victoria, MADEC 
Harvest Office, Mildura Tourism Office and FWO. In particular, Mr Donmez alleged that: 

•	 These various parties have together engaged in a vicious attack on him, and his business.
•	 Persons have been pressured and abused to post warnings and allegations about him on 

social media; individuals using his business services have been manipulated and enticed 
to provide statutory declarations ‘knowing beyond reasonable doubt that none if any of the 
allegations made truthfully’; and persons who have left the Mildura area have been harassed 
and badgered to provide negative statements concerning him and his business, despite them 
being satisfied with his services and holding a good opinion of him.

•	 Attempts by Mr Donmez to report crimes to Victoria Police have been ignored.
•	 Victoria Police have targeted Mr Donmez and harassed him with infringement notices and 

escalation to multiple criminal charges.
•	 Mildura Rural City Council have personally targeted Mr Donmez with racism, difficulties in 

obtaining permits, unnecessary court proceedings, raids on his properties and targeting him 
with police presence.

•	 Various parties have made public comment to the effect that they will seek legislative change 
to shut down his business as he is a rogue trader.

•	 Mr Crisp MP has an inappropriate relationship with Mr Craig George and Mr John George, 
and has approached state and federal parliaments with statutory declarations, ‘un-doubtedly 
aware that the statutory declaration and evidence submitted to be false.’

•	 Mr Donmez has never been formally questioned about the allegations against him, and 
proper investigations have never been conducted. 

•	 This has caused serious detriment to Mr Donmez and his family.

In the material received from Mr Donmez on 8 June 2016, he also alleged as follows regarding 
the Inquiry: 

•	 The Inquiry was established as a result of allegations against him, in particular by Mr Peter 
Crisp MP. 

•	 At a hearing of the Inquiry (the 25 February 2016 hearing), his proposal to establish an 
independent company to address serious issues in the industry such as tax evasion, 
underpayment and other problems seemed to have been supported by the Inquiry. 

•	 Just prior to the end of his hearing at the Inquiry, the Inquiry directed questions to him 
regarding his business practices, and ‘produced a document recognised to be a contract 
agreement signed by patrons upon commencement of my services.’

•	 The Inquiry refused to answer his questions and continued to ‘interrogate’ him regarding 
allegations made public via media and during the course of the campaign, ‘confirming the 
source to be no other than Mr Crisp.’
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•	 He refused to answer ‘due to the current proceedings for defamation and the fact that [he] 
had no legal representatives’.

•	 He offered to provide evidence to the Inquiry ‘that would show the statutory declarations 
were provided to them with this knowledge of the contained to be false (sic)’ but members  
of the Inquiry stopped him doing so, stating he would have another opportunity to do so. 

•	 The Inquiry has asked him a list of questions in correspondence which are similar to the 
allegations in the defence of Channel Nine in his defamation proceedings, and this suggests 
that all parties have conspired and have been negligent to accept evidence offered by him. 

Mr Donmez was informed by letter dated 22 June 2016 that I was proposing to make findings 
which may be adverse to him in respect of matters relating to his business activities. A range 
of possible adverse findings against Mr Donmez was outlined in writing. Mr Donmez was 
informed that the material received from him on 8 June 2016 would be taken into account as 
his response to these matters. In addition, the Inquiry provided Mr Donmez with a further and 
final opportunity to respond, in writing, to the matters which were to be addressed at the 7 
June hearing, by no later than 11 July 2016. Mr Donmez was advised that any other document 
or information he sought to bring to the attention of the Inquiry must also be provided by no 
later than that time. A list of the matters upon which my proposed adverse findings were based 
was enclosed.

On 11 July 2016, Mr Donmez responded by email, acknowledging that date as the final date 
for submitting relevant evidence and answers to questions. In summary, his email stated that: 

•	 He is engaged in Supreme Court defamation proceedings and is in the process of exhibiting 
evidence in his defence, and is unable to comment further at this point in time beyond what 
he stated in his initial hearing and in his written document dated 7 June 2016.

•	 The Inquiry had neglected to address the proposal he put forward to form an independent 
company to address problems in the industry, and has persisted in interrogating him about 
allegations that have been in the public forum and subject to extensive investigations during 
the ‘obvious campaign conducted prior to the establishing of the independent inquiry’.

•	 He contacted the Inquiry of his own accord and the Inquiry should have instead requested 
his involvement.

•	 The authorities who have been investigating him for a number of years should be questioned 
about any adverse findings against him, and the Inquiry should assist him with the procedure 
and available evidence upon which these findings are based.

•	 He is disappointed that he has not received gratitude for raising the serious issues 
surrounding the visa program and its threat to the nation’s security, but that he has instead 
been further victimised. 

•	 He seeks an available time and date to meet to submit additional information regarding  
his company proposal, and seeks the Inquiry’s advice as to whether it would support  
a submission to Parliament. 

Mr Donmez was advised by Inquiry staff on 12 July 2016 that the evidence gathering phase 
of the Inquiry had ended, and that his response would be taken into consideration by the 
Inquiry. Further correspondence from Mr Donmez on 29 July 2016 did not contain any further 
responses of substance to the matters raised. 

I have considered Mr Donmez’s response to the matters regarding the business model 
operated by him, which are set out above. His response did not directly address most of the 
matters put to him regarding his business activities, although I have taken his response to 
amount to a denial of each of the matters, and opposition to each of the possible adverse 
findings in respect of these matters. 

Instead, Mr Donmez alleged that there is effectively a conspiracy against him at the highest 
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levels to attack and damage his business. I did not find Mr Donmez’s allegations in this regard 
to be convincing. Further, despite many opportunities to do so, Mr Donmez did not produce 
any documents or evidence to the Inquiry to substantiate his allegations. 

In contrast, the Inquiry heard credible and consistent evidence from a number of witnesses 
which supports the making of a number of findings in respect of the operations of Mr Donmez’s 
job search business. 

As outlined earlier in this chapter, s 108 of the Inquiries Act provides that if a Formal Review 
proposes to make a finding which is adverse to a person, it must be satisfied that the person is 
aware of the matters upon which the proposed finding is based, and has had an opportunity at 
any time during the course of the inquiry to respond on those matters. It further provides that 
where a finding which may be adverse to a person is included in the report of a Formal Review, 
the report must also fairly set out the response of that person to the proposed findings.

As outlined above, Mr Donmez has been made aware of the matters providing the basis 
for the proposed adverse findings, and has provided a response. Part of his response was 
provided in the closed hearing on 25 February 2016. The hearing was closed at Mr Donmez’s 
request. Accordingly, those aspects of his response obtained at the hearing are not set out 
here. However I have taken them into account. The remainder of his response has been fairly 
summarised above. 

Finding 4.5 
I find, in respect of the conduct of Mr Serdar Donmez’s job search business in the Mildura 
area: 
•	 That Mr Donmez misrepresented the availability of work in the Mildura area to potential 

job search workers, which led them to travel to Mildura to use his services. 

•	 That the fee paid by persons using his services was in fact paid in part for 
accommodation; and that the terms and conditions document which he required users 
of his services to sign, insofar as it provided for ‘free’ accommodation, was a sham 
designed to avoid regulatory requirements.

•	 That the accommodation provided by Mr Donmez was substandard as it was 
overcrowded with insufficient amenities. 

•	 That a significant proportion of persons using Mr Donmez’s services either left of their 
own accord or were evicted by him within a short time of arriving in the Mildura area,  
and where this occurred, Mr Donmez would not refund their $150 deposit and/or 
$300 two-week advance fee. 

•	 That Mr Donmez falsely signed or refused to sign visa documentation (confirming that 
users of his services had completed the 88-day requirement to obtain a second year on 
their working holiday visa), irrespective of a job search worker’s actual working hours. 

•	 That Mr Donmez’s business model was designed to avoid current regulation. 

Further, I have referred documents and information regarding this matter to the Mildura 
Rural City Council and Consumer Affairs Victoria pursuant to s 116 of the Inquiries Act, 
for further investigation should those organisations consider it appropriate to do so. 

A key problem exposed by the business model described above is that the application 
of existing regulatory mechanisms relating to employment conditions, provision of 
accommodation and consumer protections is not straightforward. This is examined  
further below. 
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4.3.3 Regulatory framework for labour hire accommodation
Three different Victorian regulatory schemes have potential application to the provision  
of accommodation associated with labour hire agencies. These are: 

•	 the Public Health and Wellbeing Act 2008 (Vic) (PHW Act) and associated regulations,  
in particular regarding the requirement for ‘prescribed accommodation’ to be registered; 

•	 the Residential Tenancies Act 1997 (Vic) and the Rooming House Operators Act 2016 (Vic),  
in respect of regulation of rooming houses; and 

•	 local government planning schemes. 

Public Health and Wellbeing Act 2008 (Vic)
The PHW Act requires the proprietor of prescribed accommodation to register that 
accommodation with the relevant local council. A breach of this provision attracts a penalty  
of 60/300 penalty units for an individual/corporation.790 

Section 3 of the PHW Act defines prescribed accommodation to mean any of the following 
which is prescribed, or is of a class which is prescribed, to be prescribed accommodation:

(a)   land on which persons are permitted to camp, on payment of consideration, and facilities  
for their use; 

(b)  any premises used as a place of abode, whether temporary or permanent, fixed or mobile, 
where a person or persons can be accommodated on payment of consideration;

(c)  any accommodation provided to an employee in accordance with a term of an award governing 
the employment of the employee, or a term of the employee’s contract of service, for use by the 
employee during that employment or service.

Regulation 13 of the Public Health and Wellbeing Regulations 2009 (Vic) (PHW Regulations) 
provides that the following (relevant) classes of accommodation are prescribed for the 
purposes of s 3 of the PHW Act: 

•	 residential accommodation – defined to mean ‘any house, building, or other structure used 
as a place of abode where a person or persons can live on payment of consideration to the 
proprietor’, excluding a hotel or motel, hostel, student dormitory, holiday camp or rooming 
house;791 

•	 hostels – defined to mean ‘any house, building or structure, whether temporary or 
permanent, which is used primarily for the accommodation of travellers’;792 and 

•	 rooming houses – defined in reg 4 to mean ‘a building in which there is one or more rooms 
available for occupancy on payment of rent in which the total number of people who may 
occupy that room or those rooms is not less than 4.’793 

There is also a series of exemptions from prescribed accommodation.794  

Section 235(b) of the PHW Act provides that the regulations may prescribe a range of specific 
matters in respect of prescribed accommodation, including, for example, the number of people 
who can be accommodated, hygiene and cleanliness, provision of water, cooking, washing 

790. PHW Act s 67.
791. PHW Regulations, regs 4, 13(a).
792. PHW Regulations, regs 4, 13(c).
793. PHW Regulations, regs 4, 13(f).
794.  PHW Regulations, reg 14. Potentially relevant exemptions are a house under the exclusive 

occupation of the occupier (reg 14(a)), any house, building or structure to which Part 4 of the 
Residential Tenancies Act 1997 applies (reg 13(g)), any vessel, vehicle, tent or caravan (reg 
13(h)) or premises in which, other than the family of the proprietor, not more than 5 persons are 
accommodated, and which is not a rooming house (reg 13(i)).
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and bathing facilities, interior finishes, safety requirements, maintenance, advertising and 
obligations of a registration holder. Division 2 of Part 5 of the PHW Regulations prescribes 
a number of specific requirements for prescribed accommodation and imposes a penalty 
of 20 penalty units for contravention. These include regulations relating to overcrowding, 
maintenance, cleanliness, water and drinking water, sewage and waste, refuse, toilet and 
bathing facilities, register of occupants and advertising. 

The PWH Act permits the regulations to prescribe for registration: 

any accommodation provided to an employee in accordance with a term of an award governing 
the employment of the employee, or a term of the employee’s contract of service, for use by the 
employee during that employment or service.795 

The limitations of this definition include the following: 

•	 it does not encompass accommodation provided by any party which is not the direct 
employer; and 

•	 it does not encompass accommodation in the absence of an express contractual or award 
entitlement to that accommodation.

The regulations prescribe ‘hostels’, which are defined as ‘any house, building or structure, 
whether temporary or permanent, which is used primarily for the accommodation of 
travellers’.796 This provision may capture some of the forms of accommodation which are 
provided to workers as part of labour hire arrangements, described in this section of the 
Report. However, the PHW Act limits the classes of accommodation which may be prescribed 
by the regulations, to where the accommodation is provided on payment of consideration,797  
a limitation which is likely to be read into the relevant regulation. 

The Mildura Rural City Council informed the Inquiry that in the past 12 months, it had received 
35 formal customer requests regarding accommodation complaints. Thirty of these related to 
suspected unregistered accommodation, with five relating to cleanliness or overcrowding of 
registered premises. Of the unregistered accommodation, the council found that: 

•	 Most were not required to be registered under the current scheme, for reasons including  
non-payment of consideration.

•	 All but one were residential houses, the other was a disused caravan park. 
•	 The majority of houses had international people living in them, who worked on blocks  

(i.e. picking, pruning etc). 
•	 Some houses were found to be housing members of the same family (or stating they were). 
•	 Three houses were allegedly operated by the same person. The person stated that he put 

his name on leases for houses (owned by the same person and rented through a real estate 
agent) and then allowed his ‘friends’ from overseas (mainly Malaysia) to stay for ‘free.’ These 
persons did not pay rent but allegedly paid the owner of the house directly and paid their 
own bills. The council was unable to obtain evidence of who was receiving money for their 
stay and the complainant was unable to be contacted further. 

•	 The council is unable to gain access to the premises in most cases. 
•	 Many complainants are neighbours, concerned about the number of people living in the 

house, or concerned after having seen ‘a white van and many people of international 
appearance’ that the accommodation arrangement is illegal.798  

795. PHW Act, s 3(1) definition of prescribed accommodation, (c).
796. PHW Regs, regs 4, 13(c).
797.  PHW Act, s 3(1) definition of prescribed accommodation, (b), which provides that the following may 

be prescribed: any premises used as a place of abode, whether temporary or permanent, fixed or 
mobile, where a person or persons can be accommodated on payment of consideration.

798. Correspondence to Inquiry from Mildura Rural City Council, 20 June 2016.
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Particular difficulties with the present prescribed accommodation scheme identified by Mildura 
Rural City Council were: 

•	 Difficulty in gaining sufficient supporting evidence that prescribed accommodation is being 
provided, including obtaining evidence of payment, and statements from operators that all 
residents are family members.

•	 The accommodating of a large number of people in standard residential houses,  
not designed nor intended to be used in that manner.

•	 In the PHW Regulations, no restriction on the number of bedrooms in a house, meaning  
that other rooms such as the lounge room may be used as a bedroom.

•	 A current lack of consequences for operators doing the wrong thing: 
There are some houses with approx. 20 people living in them each paying $150 rent per week 
(alleged to be). This is approx. $3000.00 income each week, the infringements and penalties in the 
Public health and wellbeing act don’t really act as a deterrent, especially if operators are aware  
of the loop holes “payment of consideration”.799  

Residential Tenancies Act 1997 (Vic) and Rooming House Operators Act 
2016 (Vic)
The Residential Tenancies Act regulates, amongst other things, rooming houses.

A rooming house is defined as: 

a building in which there is one or more rooms available for occupancy on payment of rent, in which 
the total number of people who may occupy those rooms is not less than four (or in respect of which 
a ministerial declaration has been made).800 

However, the Act does not apply to a tenancy agreement created or arising under the terms 
of a contract of employment, or entered into in relation to such a contract.801 The requirement 
that rent be paid, and the exclusion of tenancy agreements entered into in relation to an 
employment contract, are both factors which (on their face) create difficulties with the 
application of these laws to the business model described at 4.3.2. 

Planning and Environment Act 1987 (Vic)
The Planning and Environment Act is the legislation under which local government planning 
schemes are made. The Victoria Planning Provisions are template provisions which can be 
adapted by local councils.802 In some cases, a permit is required to use certain types of 
buildings. The template provisions contain an exemption to that requirement for ‘Shared 
Housing’. Provision 52.23 provides: 

52.23 SHARED HOUSING

A permit is not required to use a building, including outbuildings normal to a dwelling, to house  
a person, people and any dependants or 2 or more people if the building meets all of the  
following requirements:
•	 Is in an area or zone which is used mainly for housing.
•	 Provides self-contained accommodation.
•	 Does not have more than 10 habitable rooms.

The exclusion from the scheme of all premises with 10 or less habitable rooms means that 
most domestic homes, where several people are accommodated in a small number of rooms, 
will not be caught by the requirement to obtain a permit for use of the property in that manner. 

799. Correspondence to Inquiry from Mildura Rural City Council, 20 June 2016.
800. Residential Tenancies Act 1997 (Vic) s 3.
801. Residential Tenancies Act 1997 (Vic) s 12.
802. See: http://planningschemes.dpcd.vic.gov.au/schemes/vpps.
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Employment and safety regulation 
Some employment and OHS regulation also touches upon the provision of accommodation. 

Section 325(1) of the Fair Work Act prohibits the practice of unreasonable deductions from  
an employee’s wages, providing that: 

an employer must not directly or indirectly require an employee to spend any part of an amount 
payable to the employee in relation to the performance of work if the requirement is unreasonable  
in the circumstances.

The WorkSafe Compliance Code – Workplace Amenities And Work Environment makes 
provision for occupational health and safety standards for employer-provided 
accommodation.803 It provides as follows: 

Employer-provided accommodation

112. Employees working in regional and remote areas are often required to make use of employer-
provided accommodation. Examples of these arrangements are where accommodation is provided 
for remote or seasonal work such as mining, hospitality, shearing or fruit picking.

How to comply

113. The accommodation needs to be separated from any hazards at the workplace likely to present 
a risk to the health or safety of an employee using the accommodation. The facilities also need to 
meet the following standards:

•	 the accommodation is lockable, with safe access and egress

•	 fire safety arrangements are in place

•	 electrical safety standards are implemented

•	 drinking water is available

•	 there are appropriate toilets, as well as washing, bathing and laundry facilities

•	 procedures are in place to ensure cleanliness

•	 suitable sleeping accommodation is provided, ensuring noise is reduced so far as is reasonably 
practicable

•	 crockery, utensils and dining facilities are available

•	 rubbish is collected

•	 heating, cooling and ventilation meet the standard of workplaces

•	 adequate lighting is available

•	 there are storage cupboards and other appropriate furniture

•	 a refrigerator or cool room is provided

•	 the accommodation meets all relevant structural and stability requirements

•	 the fittings, appliances and any other equipment supplied are maintained in good repair.

The Safety Institute of Australia submitted that this compliance code should be extended to 
any accommodation provided by labour hire providers. In addition, the Institute recommended 
that additional resources be provided to WorkSafe to undertake accommodation inspections.804 

803.  WorkSafe, Compliance Code – Workplace amenities and work environment (Edition 1, September 
2008), 21.

804. Safety Institute of Australia, Submission no 48, 2-3.
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Findings and recommendations – regulatory framework for labour hire 
accommodation
It is apparent that the Victorian regulatory framework outlined above has not been effective 
to address the problems with provision of accommodation associated with labour hire 
arrangements, which have been illustrated in evidence provided to the Inquiry and from other 
sources. The incidence of these accommodation models appears to have grown extremely 
quickly, consistent with the general growth of labour hire arrangements and the use of 
temporary migrant workers over the last 10 years or so. 

Regulating the provision of accommodation is difficult because of the many and varied 
models of housing which exist in Victorian society. Regulating to address one type of living 
arrangement, such as large groups of residents in small domestic properties, may have 
unintended implications for other types of living arrangements. Nevertheless, I make the 
following recommendations: 

Recommendation 9 
That the Victorian Government introduce legislation to amend the Public Health and 
Wellbeing Act 2008 (Vic) to clarify the limitation applicable to the section 3 definition of 
prescribed accommodation, subparagraph (b), that the accommodation must be provided 
on payment of consideration. Circumstances where accommodation is provided notionally 
without charge, as part of a broader arrangement between the parties to the relevant 
transaction, should be included within the definition.

Recommendation 10 
That the Public Health and Wellbeing Act 2008 (Vic) section 3 definition of prescribed 
accommodation, subparagraph (c), be amended to reflect a wider range of working 
situations than simply the provision of accommodation by an employer to an employee 
under an award or contractual provision. The definition should include provision of 
accommodation to a worker by a labour hire operator, as part of the arrangement under 
which that operator facilitates the placement of the worker with a host.

I note also that in the United Kingdom, the GLA regulates accommodation provided by 
labour hire agencies to workers in the agriculture and shellfish gathering sectors, and related 
processing/packaging work. Labour hire providers need to declare whether they provide 
accommodation or have a commercial arrangement in relation to accommodation. Any 
accommodation classified as a ‘house of multiple occupation’ must be licensed and is subject 
to review and inspection by the local authorities, including the fire brigade. Accommodation 
standards also form part of the requirements for obtaining a licence from the GLA to operate  
as a labour provider.805  

Similarly, the Victorian licensing scheme which I recommend in Chapter 5 would include a 
requirement to demonstrate compliance with applicable accommodation regulations. It is 
therefore important that the relevant Victorian laws clearly address the concerns about the 
provision of accommodation by labour hire providers highlighted in this section of the Report.

4.4 The role of piece rates 
Overwhelmingly, the Inquiry heard that workers of labour hire agencies in the horticultural 
industry were paid based on the results of their work. Variously, this depended upon on having 
picked a certain volume or weight of product, or having completed work over a certain area. 

805. GLA, Submission no 15, 5.
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Often this method of payment resulted in very low wage rates for workers in the industry,  
when calculated over the period of time spent working.

For example, Mr Crisp’s submission to the Inquiry supported the use of piece rates as a 
payment mechanism, however he described issues occurring where there is an intermediary 
involved (i.e. a labour hire contractor), who not only does not adequately communicate 
remuneration, but also takes commission for arranging the work and charges for transport: 
‘This then leads to the examples of people working for very little money at the end of the day.’ 
He submitted that new arrivals in the Mildura region (e.g. backpackers) are the most vulnerable 
to this kind of treatment.806  

Evidence to the Inquiry from piece rate workers, and others describing the use of piece rates, 
almost universally indicated that they did not have any say in determining whether they would 
be paid by piece rates, or what the rate would be. 

For example, Mr Dean Wickham of the Sunraysia ECC stated that migrant workers get 
contacted by contractors, who ask if they want work and tell them how much it pays, and that 
the workers take the work and may or may not get what they were promised in terms of dollars 
per hour or piece rates.807 

Mr Adam Aldgate, from the STLC, told the Inquiry that: 

… as far as piece rates are concerned, it is quite common, more so in the vegetable-picking and, 
I suppose, oranges as well, by bin and so on where employees will go out and work on that piece 
rate and by the time they have been charged their travel, their accommodation and so on, they 
basically would break even and sometimes owe money with these arrangements that are happening. 
Obviously some will make very small amounts of money, but I have heard of people making $10 and 
$20 a day after costs and people going backwards. It is commonly referred to around the region as 
“contract rate” not “piece rate”, seems to be the terminology that they use.808 

The NUW provided the Inquiry with a bundle of foreign language advertisements and blogs 
advertising work in the horticultural industry. One such advertisement was translated to the 
Inquiry as follows: 

So what they have said is that the pay is between ten to $13 an hour and the work hours are 
between eight to ten hours a day, six to seven days a week. There are also instances where farms 
are, for example, grape farms and orange and apple farms. They usually pay piece rates and the total 
pay that a farm worker usually gets per day is $80 for the whole day ...809  

The two main instruments governing employment terms and conditions for workers in the 
industry are the Horticulture Award 2010 (Horticulture Award) and the Wine Industry Award 
2010 (Wine Industry Award). Both are modern awards made under the Fair Work Act.810  

Clause 15 of the Horticulture Award provides that an employer and a full time, part time or 
casual employee may enter an agreement for the employee to be paid a piecework rate.811 
There are certain requirements relating to a piecework agreement, namely: that it is in writing 
and signed by both parties;812 that the employer keeps a copy, and gives the employee a copy, 
of the agreement;813 and that it has been ‘genuinely made …without coercion or duress.’814  

806. Peter Crisp MP, Submission no 30, 2-3.
807. Sunraysia ECC, Mildura Hearing, 23 November 2015.
808. STLC, Mildura Hearing, 23 November 2015.
809. NUW, Morwell Hearing, 1 March 2016.
810. See further 3.2.3 above.
811. Horticulture Award, cl 15.1.
812. Horticulture Award, cl 15.7.
813. Horticulture Award, cl 15.8.
814. Horticulture Award, cl 15.6.
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The piecework rate is required to be set by reference to the minimum hourly rate. Clause 15.2 
provides as follows: 

The piecework rate fixed by agreement between the employer and the employee must enable the 
average competent employee to earn at least 15% more per hour than the minimum hourly rate 
prescribed in this award for the type of employment and the classification level of the employee. 
The piecework rate agreed is to be paid for all work performed in accordance with the piecework 
agreement.

Significantly, the piecework rate absorbs any casual loading which a pieceworker would 
otherwise be entitled to.815 Further, it is paid ‘instead of the minimum wages specified in clause 
14 – Minimum wages.’816 This provides that a pieceworker can be paid at a rate which is below 
the minimum time-based wage under the award. To the extent that there was otherwise any 
doubt about this, it is confirmed in clause 15.9, which provides that: 

Nothing in this award guarantees an employee on a piecework rate will earn at least the minimum 
ordinary time weekly or hourly wage in this award for the type of employment and the classification 
level of the employee, as the employee’s earnings are contingent on their productivity.

Underhill and Rimmer, in their 2013/14 study, found that piecework rate hourly earnings in the 
horticulture sector averaged well below the award minimum wage, by around $5 per hour. They 
concluded that: 

This	evidence	points	strongly	towards	widespread	non-compliance	with	the	award	–	a	finding	that	
resonates with focus group complaints such as ‘long hours for terrible pay’ and ‘awful pay for hard 
work….	the	low	average	pay	of	piece	workers	suggests	that	horticulturalists	fix	piece	rates	too	low	
on the basis of exaggerated performance expectations of the ‘average competent worker’.817 

The piecework provisions in the Wine Industry Award, whilst similar in nature to those in the 
Horticulture Award, are slightly more beneficial to employees than the Horticulture Award 
provisions. Differences include: 

•	 the minimum piece rate under the Wine Industry Award is a rate which allows ‘an employee 
of average capacity’ to earn at least 20% more per hour than the relevant minimum hourly 
rate,818 compared to 15% under the Horticulture Award; and 

•	 greater safeguards for employees in the piecework agreement-making process. These 
include a requirement that an employer seeking to enter a piecework agreement provide 
the proposed written agreement to the employee, and where the employee’s understanding 
of written English is limited, the employer must take measures including translation into an 
appropriate language to ensure the employee understands the agreement.819 Any agreement 
reached must expressly set out that the piecework rate replaces the minimum hourly rate, 
as well as the other conditions in the Wine Industry Award which will not apply to the 
employee.820  

The payment by results (or incentive payment system) provisions in the Meat Industry Award 
2010, applicable to meat industry establishments, contain even greater safeguards for 
employees.821 Under that scheme: 

•	 the incentive payment system must be fully explained and in writing in a form enabling it to 
be readily understood;

815. Horticulture Award, cl 15.3.
816. Horticulture Award, cl 15.4.
817. Underhill and Rimmer (forthcoming), 12.
818. Wine Industry Award, cl 23.2.
819. Wine Industry Award, cl 23.9.
820. Wine Industry Award, cl 23.6.
821. Meat Industry Award, cl 24.
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•	 the employer must record how payments are calculated and payments made; 

•	 the scheme can only be modified by agreement between the employer and the majority  
of employees covered by it;

•	 the scheme must be based on the minimum hourly rate of pay for the employee’s 
classification, plus incentive and daily hire loadings ranging between 30% to 45% for casual 
or daily hire employees;

•	 the scheme must take account of overtime rates; and

•	 employees have an express right to union representation in negotiations for an incentive 
payment scheme.822  

Findings – piece rates
The operation of the piece rate award provisions, particularly in the horticulture industry, creates 
the possibility that employees may be paid below the minimum hourly rate, and accordingly 
undermines the minimum safety net intended to be established by minimum hourly rates. In 
the horticulture industry, the safeguards which attach to piece rate systems do not appear 
to be utilised in practice. Further, the use of piece rates in that industry contributes to a level 
of subjectivity and uncertainty regarding what rate is payable to an employee, and underlies 
a number of problematic outcomes. In addition to the recommendations which follow in this 
chapter, measures to address these issues are dealt with in Recommendation 26, at 5.6.4.

4.5 Compliance activities relating to labour hire  
agencies
The Inquiry heard a considerable number of views regarding the effectiveness of FWO in 
monitoring compliance with workplace laws by labour hire operators. 

Peter Crisp MP noted that FWO had been a regular visitor to Mildura but it was a challenge 
to collect evidence and proceed to prosecution, particularly in the case of WHM visa holders 
leaving the country before enforcement proceedings can be launched. Difficulties with 
obtaining evidence included seasonal workers being paid in cash, not receiving pay slips  
and not being able to identify or locate the employer.823 

The need for a direct complainant to trigger a FWO investigation was criticised by some.  
Mr John George submitted that whilst workers can complain to FWO, it is not an easy 
process given that they are transient, and he understands he cannot pursue a complaint on 
their behalf.824 A confidential labour hire agency sought to refer evidence of underpayment of 
WHM visa workers by a competitor to FWO. The evidence included payslips which detailed 
underpayments of around $5 per hour, along with underpayment of allowances; however,  
FWO indicated that it would only take further action if the employee involved contacted it 
directly. Meanwhile, the underpayments continued for nine months.825  

Some participants were critical of the level of enforcement in their region. Mr Bernard 
Constable called for much greater policing of labour hire companies and contractors in rural 
industries.826  GTLC submitted that there is almost no regulatory inspection of workplace 
compliance in Geelong, with the FWO office closing several years ago and a hotline phone 

822. Ibid.
823. Peter Crisp MP, Submission no 30, 7-8.
824. John George, Submission no 29, 8
825. Confidential, Submission no 14.
826. Bernard Constable, Shearers and Rural Workers Union, Submission no 21, 2.
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number that does not provide an advocacy service.827 Agri Labour submitted that both 
state and federal governments should respond to illegal labour contractors by significantly 
increasing levels of compliance enforcement within the horticulture and agriculture industry, 
stating that in its experience, there is very little enforcement work being undertaken in the field 
by the likes of FWO, WorkSafe or any other body with an enforcement role.828  

ACCI noted that exploitation of vulnerable workers, whether by employers who are labour 
hire organisations or otherwise, is a practice that should be targeted by enforcement 
agencies. It also referred to FWO already being active in monitoring compliance and pursuing 
contraventions involving vulnerable workers.829  

Ai Group supports greater resources for FWO to investigate and prosecute illegitimate labour 
hire businesses that are breaking the law.830  

The GLA also identified the importance of an enforcement body being able to assess the 
reality of the employment status of individuals, and it not being left to workers to bring claims 
themselves to employment tribunals and similar judicial structures.831 JobWatch suggested a 
confidential complaint hotline be set up within a community legal centre or FWO.832 

Consistent with evidence to the Inquiry about the main industries in which non-compliance 
with workplace laws occurs, in recent years, FWO’s compliance activities touching upon labour 
hire arrangements have been most prominent in the horticulture and meat industries.833  

In 2010, FWO established a Horticulture Industry Shared Compliance Program. The six-month 
program consisted of an education phase and a compliance phase. As at the publication of its 
report in November 2010 the program had recovered $227,308 for 585 workers. It conducted 
277 audits, and of these found 36% of employers were contravening workplace laws nationally. 
However in Victoria, whilst the non-compliance rate was 39%, this was derived from only 31 
audits, due to non-seasonal workforces being limited to family members, meaning that many 
employers were unable to be audited.834  

In August 2013, FWO commenced a three year ‘Harvest Trail Campaign’. The Harvest Trail 
is a Federal Government initiative linking jobseekers to jobs in the horticulture industry in 
Australia.835 The FWO campaign was established to review compliance within the fruit and 
vegetable industry across Australia ‘as a result of persistent complaints and underpayments  
in the horticulture sector’.836 It summarises these complaints as follows: 

827. GTHC, Submission no 83, 3.
828. Agri Labour, Submission no 107, 3.
829. ACCI, Submission no 55, 2.
830. Ai Group, Submission no 53, 24.
831. GLA, Submission no 15, 8.
832. JobWatch, Submission no 46, 36.
833.  FWO has also conducted campaigns and compliance activities in respect of supply chains which 

may involve labour hire companies in the trolley collecting and cleaning industries. These activities 
are discussed further in chapter 8.

834. FWO, Horticulture Industry Shared Compliance Scheme, Final Report, November 2010.
835.  See National Harvest Labour Information Service, Harvest Guide – Work your way around Australia 

(13th Edition, June 2016), at: www.harvesttrail.gov.au.
836.  Fair Work Ombudsman, Growers, hostels, labour-hire contractors cautioned over backpacker, 

seasonal worker entitlements, Media Release, 5 January 2015, at: https://www.fairwork.gov.au/
about-us/news-and-media-releases/2015-media-releases/january-2015/20150105-dont-get-ripped-
off-this-harvest-season.
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•	 Being ripped off on transport or accommodation costs – this is usually encountered through new 
arrivals agreeing to enter into arrangements with someone (normally an unscrupulous labour hire 
provider) who meets them at a regional airport or bus depot and promises work, accommodation 
and transport for a certain sum of money. They are then normally driven to the accommodation via 
an ATM and asked to provide money in advance for bond, transport and accommodation costs. 
They are also promised work, normally at a farm that has some sort of arrangement with the so-
called labour hire provider. The work is normally at a piece rate so low that it is not possible to pick 
enough fruit to make at least the minimum hourly rate required. When they complain or raise the 
issue with the provider they may be bullied or told that they will not get their bond back, nor would 
they have their visa extension signed off. 

•	 Often the complaints also relate to a dodgy provider who has advertised on a local or foreign 
website or social media and simply provides an offer of work fruit or vegetable picking and a 
mobile number to call. 

•	 The Fair Work Ombudsman often receives complaints regarding sub-standard accommodation, or 
accommodation that is crowded and unliveable – these complaints are referred to local authorities 
such as the police, councils or even the fire service.

•	 Other issues include providers gouging or inflating expenses, such as transport. 

•	 In some cases, the Fair Work Ombudsman has encountered situations where a person is virtually 
bonded to a particular provider on the basis that they have been told that they will not have their 
visa extensions signed unless they “see out the season with them”. These situations are often able 
to be addressed in conjunction with the local police and Department of Immigration and Border 
Protection (DIBP). 

•	 The most common issue encountered by the Fair Work Ombudsman is in relation to rates of pay or 
piece work agreements. Often this relates to piece work agreements that do not provide a person 
with the opportunity, or ability, to pick the required amount of fruit to make at least more than 
the casual hourly rate under the Horticulture Award. The current hourly rate for a casual fruit or 
vegetable picker under the Horticulture Award is $21.08. 

•	 A piece work agreement, which must be provided to the worker in writing, needs to be set at a 
rate that would allow an average competent worker to pick enough to earn 15 per cent above the 
hourly rate.

FWO has also highlighted the role that growers and accommodation providers play in 
maintaining these problems, with growers accepting offers from labour hire agencies which 
offer to supply labour for less than the minimum hourly rate, and accommodation providers 
for bonding backpackers to a particular hostel and requiring them to work for non-compliant 
labour hire agencies.837  

Some of FWO’s compliance activity as part of this campaign has been in Victoria. In 2014, 
FWO conducted inspections of strawberry growers in the yarra Valley in Victoria. It reported 
that many strawberry growers in the region use the services of contractors to provide pickers 
and other seasonal workers. It reported discovering one farmer paying a labour hire contractor 
a fee per worker equating to $2 less than the minimum wage.838 FWO has also recently 
reported on underpayments by labour hire contractors in horticulture in regional Queensland839 
and South Australia.840  

FWO reports being informed by local employers in the Hunter Valley in NSW that its compliance 
activities in the region ‘stopped some dodgy contractors from coming to the area’.841  

837. Ibid.
838.  Fair Work Ombudsman, Results of Yarra Valley strawberry farm visits, Media Release, 10 November 2014.
839.  Fair Work Ombudsman, Lettuce farm contractor signs workplace pact after short changing almost 

100 overseas workers, Media Release, 10 November 2014.
840.  Fair Work Ombudsman, Adelaide employer underpays visa-holder $22,000, Media Release, 10 

November 2014.
841.  Fair Work Ombudsman, Fair Work Ombudsman’s presence helped ensure ‘level playing field’ for 

Hunter Valley grape harvest, Media Release, 27 November 2014.
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In contrast, Mr young told the Inquiry that a history of threats and warnings from the 
‘authorities’ (which does not necessarily refer to FWO), that have not eventuated, has led to a 
culture in the Mildura district where a lot of good people running good businesses knowingly 
cover their tracks when they are using contractors.842 

Recent media releases and reports indicate that FWO compliance activity is continuing to 
occur in respect of labour hire arrangements in the horticulture and food processing industries 
across Australia. These include: 

•	 Proceedings against a family farm and its manager in Queensland, who were fined $60,000 
in the Federal Court for setting up sham companies to avoid overtime obligations for fruit 
pickers. Eastern Colour, acting on advice from workplace law firm Livingstones, set up two 
sham companies. One would pay the worker up to 40 hours a week and the other would 
record the worker’s overtime hours but levied at standard rates.843  

•	 Proceedings against a Sydney businesswoman and her labour hire agency in the Federal 
Circuit Court in 2016 for allegedly underpaying overseas workers by $45,000 at three Sydney 
factories that supply pastries, vitamin pills and desserts to businesses including Coles, 
Woolworths and airline companies. The workers were allegedly underpaid minimum hourly 
rates, casual loadings, Saturday penalty rates and overtime. It was also alleged that some 
workers had bonds of up to $300 unlawfully deducted from their wages.844 

•	 An enforceable undertaking with a NSW mushroom grower caught using overseas 
workers who had been significantly underpaid. Gromer Enterprise Pty Ltd signed up to the 
enforceable undertaking after FWO said it must share responsibility for underpayments by 
labour provider TDS International Investment Group. FWO had found that TDS engaged 
52 Chinese and Taiwanese nationals, most of whom could not speak English, to pick 
mushrooms at the farm at a flat rate of $16.37 an hour, resulting in $92,381 in underpayments 
from 2013/2014.845 

In August 2016, the FWO entered into a formal Memorandum of Understanding with RCSA 
to share information on labour hire sector issues, with the objective of improving compliance 
standards in the sector.846

Findings and recommendations – compliance activities
The above evidence indicates that despite some targeted activity by FWO in respect of labour 
hire in the horticulture and food processing sectors, some members of the Victorian community 
consider that the solution to many of the problems of non-compliance in these sectors is a 
matter of increased enforcement of existing workplace laws.

842. Ibid.
843. Fair Work Ombudsman v Eastern Colour Pty Ltd (No 3) [2016] FCA 186.
844.  Anna Patty, ‘Overseas workers supplying pastries, desserts and vitamins to Coles and Woolworths 

allegedly underpaid’, The Age, 29 January 2016.
845.  Anna Patty, ‘Chinese and Taiwanese mushroom pickers short changed $92,000’, The Sydney 

Morning Hearld (Business Day), 2 March 2016.
846. FWO, ‘New workplace pact aims to improve compliance’, Media Release, 26 August 2016.

1935

1935



197PART I – LABOUR HIRE 

Recommendation 11 
The Victorian Government should advocate for the Fair Work Ombudsman to focus more 
of its compliance activity on underpayment/non-payment of award rates in the horticulture 
and meat industries; unlawful deductions (e.g. for accommodation) and the imposition of 
piece rate arrangements in those sectors; and sham contracting in the cleaning industry. 

Recommendation 12 
The Victorian Government should advocate for the Federal Government to implement, 
as quickly as possible, its 2016 election commitments to increase the Fair Work 
Ombudsman’s investigatory powers and to increase the penalties applicable under the  
Fair Work Act for award breaches and failure to maintain proper employment records.
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Findings and recommendations 
A licensing system for labour hire agencies 

5.1
The evidence provided to the Inquiry shows that there is a problem with the presence 
of ‘rogue’ labour hire operators in Victoria. While it is difficult to be precise about the 
extent of this problem, rogue operators are particularly evident in the horticultural 
industry (including the picking and packing of fresh fruit and vegetables), and the meat 
and cleaning industries. In many instances, the activities of rogue operators have led to 
exploitation of vulnerable workers including underpayment of award wages, non-payment 
of superannuation, provision of sub-standard accommodation and non-observance of 
statutory health and safety requirements.

This problem stems in large part from the ease of access, or absence of barriers to entry, 
for persons/organisations wishing to provide labour hire services in this state. In addition, 
the problem stems from the lack of visibility of these rogue operators, who operate in the 
informal economy and outside the reach of existing regulators. 

The problem requires a regulatory solution which addresses each of these underlying 
causes: as the submissions of those advocating increased regulation demonstrate,  
there is a wide range of options available. In my view, a sector-specific licensing scheme 
for labour hire operators is the best of those options. 

Recommendation 13: 
I recommend that Victoria advocate through the Council of Australian Governments 
process for the national adoption of a sector-specific labour hire licensing scheme.  
As a national approach may take some time to develop – or may not eventuate at all  
– I recommend that Victoria lead the way in reforming the labour hire sector, through  
the introduction of its own sector-specific licensing scheme. In implementing 
this reform, Victoria should explore the opportunities for developing cooperative 
arrangements with other states.

5.2
In devising a regulatory scheme that will address the problem that has been identified by 
this Inquiry, I am concerned to ensure that the impact on the large proportion of reputable 
labour hire operators is minimised. Evidence presented to the Inquiry has shown that 

5. LABOUR HIRE LICENSING  
AND OTHER REGULATORy  
RESPONSES
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while reputable labour hire companies are generally compliant with applicable workplace 
laws (i.e. there is little if any evidence of exploitation), various other issues arise from the 
high use of labour hire arrangements in certain sectors (e.g. manufacturing, logistics, 
warehousing). These issues include the gradual replacement of permanent workforces 
with casualised labour hire staff, lower job security, differential wages/conditions (where 
a site enterprise agreement is not applied to labour hire employees) and concerns about 
rostering, minimal notice of shifts, difficulty managing carer/family responsibilities and 
uncertainty arising from shared occupational health and safety responsibilities. Some of 
these issues are addressed in other recommendations. 

Recommendation 14:
I recommend that Victoria introduce a licensing scheme for labour hire agencies, that 
is initially targeted at those supplying labour in the following specific sectors: the 
horticultural industry (including the picking and packing of fresh fruit and vegetables), 
and the meat and cleaning industries. I also recommend that capacity be provided 
within the framework for the proposed Victorian labour hire licensing system, allowing 
it to be expanded to cover other industry sectors, or to be contracted in response to 
changing (improved) practices in the regulated industries. 

5.3
It is intended that the licensing scheme would apply to conventional labour hire 
relationships (e.g. the provision of workers by a labour hire agency to a host organisation 
to fill short-term vacancies or on a longer-term basis, to carry out seasonal work, to staff 
a particular business function or even to staff the entire business). The key requirement 
for application of the scheme would be the existence of the triangular relationship 
between the labour hire provider, a host organisation and a worker (although it would also 
apply in situations where the provision of worker(s) by provider to host occurs through 
an intermediary). It is not intended that the scheme would apply to contracting out or 
outsourcing arrangements, unless these involve a labour hire relationship of the type 
described above.

Recommendation 15: 
The scheme which I am recommending would require that any person or organisation 
supplying a worker to another person/organisation (whether directly or through an 
intermediary), in the specific industry sectors (identified in Recommendation 14) in the 
state of Victoria, must be a licensed labour hire operator; and must only carry on such 
activity through a registered business or company. The precise definition of the sectors 
covered by the proposed licensing scheme could be identified from the Australian and 
New Zealand Standard Industrial Classifications (ANZSIC).

Recommendation 16: 
To obtain a licence under the proposed Victorian labour hire licensing scheme, the 
labour hire operator would need to provide identifying details of the business through 
which they operate (e.g. Australian Business Number, Australian Company Number, 
business/company/trading name), and meet the criteria set out below. It is envisaged 
that the obligation would be imposed on licence applicants to provide a statutory 
declaration and information demonstrating their compliance (both initially to be licensed 
and then as a condition of remaining licensed) with the following criteria: 
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•	the business/company and its key personnel must pass an objective ‘fit and proper 
person’ test, which would include no past convictions for offences involving fraud, 
dishonesty or violence and no past involvement in insolvent businesses or breaches  
of workplace or occupational health and safety laws; 

•	the business/company must demonstrate (e.g. through employment records) that 
it pays its employees in accordance with the minimum rates specified in applicable 
industrial instruments, and affords its employees all other employment conditions  
(e.g. leave entitlements, rest breaks, limits on working hours) under those instruments 
and/or legislation; 

•	the business/company must be registered with the Australian Taxation Office and be 
deducting taxation and remitting superannuation contributions on behalf of employees 
as required by federal legislation;

•	if accommodation is provided to employees in connection with the arrangements they 
enter into with a labour hire business/company, the business/company must show that 
the accommodation meets the standards required under applicable Victorian/local 
authority laws and regulations;

•	the business/company must be registered with WorkSafe and be paying any required 
premiums;

•	the business/company must provide details of its systems for ensuring compliance 
with occupational health and safety legislation and ensuring the safety of workers 
provided to host organisations (including safety in the transportation of workers to 
the host’s work-site, where the labour hire business/company is involved in such 
transportation); and

•	the business/company must demonstrate compliance with federal migration laws, 
including systems for ensuring that all employees have a right to work in Australia.

Recommendation 17:
To the extent permissible under federal law, the labour hire licensing scheme should also 
require the business/company to provide specified information to the licensing authority 
relating to the numbers and categories of workers engaged on temporary work visas. 
This is to enable a clearer picture to be developed about the prevalence of temporary 
visa workers engaged by labour hire agencies in Victoria in the regulated sectors, and 
the type of visa those workers hold. 

Recommendation 18: 
A labour hire operator meeting the licensing criteria would have to pay an initial licence 
fee, and an annual fee for renewal of their licence. 

Recommendation 19: 
Accompanying the introduction of a sector-specific labour hire licensing scheme in 
Victoria, I recommend that hosts operating in the regulated sectors be subject to a legal 
obligation to use only a licensed labour hire provider. 

Recommendation 20: 
There should be a public register of all licensed labour hire operators. In addition,  
a system modeled on the Gangmasters Licensing Authority ‘Active Check’ service could 
be implemented to assist host organisations to ensure they are using licensed providers 
(including through updates on any changes to, or revocation of, issued licences).
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Recommendation 21: 
Civil liability provisions and/or criminal offences should be created in respect of the 
following:

•	a labour hire provider operating in the regulated sectors without holding a licence; and

•	a host organisation using the services of an unlicensed operator.

In addition, liability provisions/offences should be created in respect of the following 
actions on the part of a labour hire business/company covered by the licensing scheme:

•	the business/company must not coerce or restrict a worker’s freedom of movement 
in any way (e.g. by entering into unfair debts/loans, retention of migration papers or 
refusal to sign off on the 88-day requirement for obtaining a second year working 
holiday visa); 

•	the business/company must not sub-contract the provision of a worker through a non-
licensed operator; and

•	the business/company must not provide false or misleading information to the 
licensing authority.

Recommendation 22: 
The Victorian Government should explore whether the Business Licensing Authority 
would be the appropriate body to administer the proposed labour hire licensing scheme, 
or whether a specific licensing authority should be established.

Recommendation 23: 
The licensing authority should maintain the public register of licensed labour hire 
operators. 

Recommendation 24: 
As far as possible, the emphasis should be on licence applicants and licence-holders 
providing the information required to demonstrate that they meet the criteria for issuing/
renewing a licence. Licensing authority staff would approve or reject applications for 
new licences or renewals objectively on the basis of the information presented. 

Recommendation 25: 
Legislation establishing the proposed labour hire licensing scheme will also need to 
address:

•	the rights of persons from whom enforcement officers seek information; 

•	the obligations of licence-holders to provide information; 

•	data protection and the powers of the licensing authority to share that information for 
law enforcement and compliance purposes (e.g. with Victoria Police, the Fair Work 
Ombudsman, the Australian Taxation Office);

•	the powers and conduct of licensing enforcement officers (whether engaged by the 
licensing authority or through a new entity);

•	the processes for complaints, dispute resolution, and appeals (including appeals 
against licensing decisions or processes to revoke a licence); and

•	a voluntary code for labour hire agencies.
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A voluntary code for labour hire agencies 

5.4
In addition to the proposed licensing scheme, a range of issues have been considered 
throughout this Report in respect of which I have identified practices of labour hire 
agencies which are not unlawful, but might be considered unfair and/or which have the 
effect of labour hire workers being treated differently from other workers. These are matters 
which a responsible labour hire industry could go a long way towards addressing by 
modifying its own conduct, and setting/promoting standards of best practice that all labour 
hire agencies could aspire to meet. 

This is a process which should be encouraged and facilitated by the Victorian Government, 
ensuring that all relevant stakeholders have a voice in the development of those standards 
in the form of a voluntary code of practice for the labour hire industry. 

Recommendation 26:
I recommend that through a tripartite process involving government, representatives 
of the labour hire industry and representatives of labour hire workers, the Victorian 
Government develop a voluntary code of practice for the labour hire industry. The code 
would establish best practice requirements for labour hire employment arrangements, 
including in the following areas: 

•	Contractual arrangements between labour hire agencies and hosts, and labour hire 
agencies and their workers, should not include terms which prevent or hinder a labour 
hire employee from obtaining direct employment with a host, or terms requiring an 
employee to pay a fee or commission to a labour hire company in order to obtain 
work.

•	Labour hire agencies should adopt fair processes in decisions leading to the dismissal 
of labour hire employees, and should not not use the contractual relationship between 
the labour hire agency and host to defeat the rights of a dismissed employee to seek a 
remedy. 

•	Labour hire agencies should be encouraged to manage rostering so that notice and 
planning of shifts work for the mutual benefit of all parties involved in labour hire 
relationships. 

•	Labour hire agencies should adopt a best practice approach to the use of piece rates 
in sectors such as the horticulture and meat industries, including fair and transparent 
processes for entering into piece rate arrangements, and should not use piece rates 
as a device to pay workers below the minimum time based rate of pay.
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5.1 International regulation of labour hire 
The Terms of Reference for the Inquiry require consideration of Australia’s obligations under 
international law.847

There are many ILO conventions and recommendations relevant to the issues considered 
by the Inquiry, including instruments aimed at promoting decent work and the prevention of 
insecure work.848 This section is limited to discussion of  
ILO standards specifically relevant to labour hire. 

The ILO implemented the Private Employment Agencies Convention, 1997 (No. 181) to require 
member states to ensure that national law and practice provide adequate protections to 
employees of private employment agencies, including employers providing labour to third 
parties, particularly in the following areas:849

•	 freedom of association;

•	 collective bargaining;

•	 minimum wages;

•	 working time and other working conditions;

•	 statutory social security benefits;

•	 access to training;

•	 occupational safety and health;

•	 compensation in case of occupational accidents or diseases;

•	 compensation in case of insolvency and protection of workers’ claims; and

•	 maternity protection and benefits, and parental protection and benefits.

A 2009 ILO issues paper regarding Convention No. 181 noted that the convention was 
developed in response to the growth in private employment agencies arising from diminishing 
funding for public employment services and an increase in economic liberalism and international 
competition.850 This growth was considered to be characterised by certain key features 
including: a rapid expansion of the industry since the mid 1990s both in numerical terms and 
penetration rates; the emergence of a small group of transnational agencies; and similarities in 
characteristics of agency workers across leading markets around the globe in areas such as 
gender and age as well as an increased representation from females and older workers.851

847. Terms of Reference, c(vii).
848.  See e.g. ILO Declaration on Fundamental Principles and Rights at Work, 1998; ILO Declaration on 

Social Justice for a Fair Globalization, 1998; Freedom of Association and Protection of the Right to 
Organise Convention, 1948 (No. 87); Freedom of Association and Collective Bargaining Convention,  
1949 (No. 98); Discrimination (Employment and Occupation) Convention, 1958 (No. 111); Termination  
of Employment Convention, 1982 (No. 158).

849.  ILO Convention 181, clause 11; see also clause 12, under which the national laws of member states 
are to determine the lines of responsibility for these issues as between private employment agencies 
and user enterprises (i.e. host organisations).

850.  ILO, ‘Private employment agencies, temporary agency workers and their contribution to the 
labour market: Issues paper for discussion at the Workshop to promote ratification of the Private 
Employment Agencies Convention, 1997 (No. 181), 20-21 October 2009’, International Labour  
Office, Sectoral Activities Programme (2009), 5.

851. Ibid, 25.
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The ILO issues paper states that Convention No. 181 balances business needs for flexibility 
to expand or reduce with workers’ needs such as employment stability and a safe work 
environment.852 It aims to contribute to better functioning labour markets by setting general 
parameters for the regulation, placement and employment of workers by temporary 
employment agencies.853 The issues paper describes Convention No. 181 as ‘an engine for job 
creation, structural growth, improved efficiency of national labour markets, better matching of 
supply and demand for workers, higher labour participation rates and increased diversity.’854

The issues paper noted the expectation that following the global economic crisis, the private 
employment agency industry would continue to diversify and internationalise. Further, workers 
placed through agencies are some of the first to lose their jobs, and despite growing pressure 
on governments to protect the rights of workers placed through temporary agencies, reform 
has been slow or non-existent.855

However, as Australia has not yet ratified ILO Convention No. 181, there is presently no 
obligation under international law to ensure compliance with the convention domestically.

Australia also has not ratified the ILO’s Fee-Charging Employment Agencies Convention 
(Revised), 1949 (No. 96), which was originally aimed at the gradual abolition of fee charging 
employment agencies including labour suppliers, then sought to subject these bodies to  
strict regulation.

CIETT has argued that:

•	 ILO Convention No. 181 is ‘a key instrument to improve workers’ conditions and protection 
as well as the performance of … labour markets’; and

•	 countries which have ratified Convention No. 181 offer workers better conditions, and more 
meaningful social dialogue over temporary agency work than states which have ratified 
Convention No. 96.856

5.2 Regulation of labour hire in other countries
The Terms of Reference also require the Inquiry to have regard to regulation in other countries, 
including how other jurisdictions regulate labour hire.857 A number of submissions addressed 
this issue, outlining various approaches to regulating labour hire in other countries. For 
example, Dr Elsa Underhill submitted that:

most national governments have introduced regulatory arrangements for labour hire employers 
(commonly known internationally as temporary work agencies) over the past 10- 15 years. In the 
European Union, the licensing of temporary agencies was seen as essential to operationalising the 
EU’s Temporary Worker Directive. In Singapore, licensing was introduced to ensure the reputation  
of agencies importing labour was not tarnished thereby threatening a steady flow of workers.  
In other Asian countries, licensing has been introduced following ratification of ILO Convention 181, 
and in response to public outcry at high levels of exploitation of agency workers.858 

852. Ibid, 5.
853. Ibid, 7.
854. Ibid, 41.
855. Ibid, 35.
856.  International Confederation of Private Employment Agencies (CIETT), Workers enjoy more protection 

in countries that have ratified ILO Convention No. 181 on private employment agencies, at:  
http://www.ciett.org/uploads/media/Ciett_assessment_C181_and_C96_with_infographics_01.pdf.

857.  Terms of Reference, c(iii).
858.  Dr Underhill, Submission No 32, 8. See also Elsa Underhill, A Review of Licensing Arrangements for 

Labour Hire Firms, Report prepared for the National Union of Workers, Deakin University (December 
2013).
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Dr Underhill notes that the United States is one of the few exceptions, without a national 
licensing scheme, although some American states have limited licensing arrangements.

Ms Maria Azzurra Tranfaglia, in the CELRL submission, provided the Inquiry with a 
comprehensive overview of the approach to labour hire regulation in Italy.859 The ACTU drew 
the Inquiry’s attention to the approach to labour hire arrangements in Namibia.860 The Inquiry 
also received submissions from the GLA and Professor Whyte regarding the UK approach.861 
Each of these is examined further below. 

The European Foundation for the Improvement of Living and Working Conditions (Eurofound) 
has provided the following up-to-date overview of approaches to regulation of temporary work 
agencies (TWAs) across the European Union:

… most [EU] Member States have some form of licensing, while over half of the countries  
(Austria, Croatia, Cyprus, the Czech Republic, Germany, Greece, Hungary, Latvia, Luxembourg, 
Malta, Portugal, Romania, Slovakia, Slovenia and Spain) require all TWAs – as a minimum –  
to have authorisation prior to commencing activity. A further seven countries (Belgium, Bulgaria, 
France, Italy, Netherlands, Norway and Poland) have registration systems …862

These various forms of regulation in many EU countries are imposed to ensure that relevant 
authorities are aware of who is operating as a labour market intermediary, and to safeguard 
against the risk to workers’ and states’ finances from unrestricted access to this sector (hence 
the common requirements to show no criminal convictions/civil violations and to pay financial 
bonds or guarantees).863

Similarly, in the UK context it is considered that:

The licensing function ensures that there is a clear decision making process and public register 
that identifies those that are fit to operate, and eliminates from the market place those that are not. 
Hence licensing helps to create growth for legitimate business, provides them with a level playing 
field for lawful competition and helps to create growth of compliant businesses through the  
removal of non-compliant competitors.864

In addition to licensing and registration schemes, two other common regulatory approaches  
to labour hire/agency work internationally are to:

•	 prohibit such arrangements in certain industries, e.g. construction, port transport,  
security, seafaring or where dangerous work is involved (Japan, Korea); and

•	 establish a statutory maximum period for an on-hire posting or assignment with a host 
organisation, e.g. nine months or 15 months with government approval (Israel), 3-18 months 
(Belgium), three years (Italy, Japan).865

859. CELRL, Submission no 99, 31.
860. ACTU, Submission no 76, 29.
861. GLA, Submission no 15; Professor David Whyte, Submission no 17, 1-4.
862.  Eurofound, Regulation of labour market intermediaries and the role of social partners in preventing 

trafficking of labour (Publications Office of the European Union, Luxembourg, 2016), 21.
863. Ibid, 22-23.
864.  Gangmasters Licensing Authority, The Preventative Impact of Licensing on Labour Exploitation  

(June 2015), 1.
865.  Michael Grabell and Lena Groeger, ‘Temp worker regulations around the world’, ProPublica (24 

February 2014), based on OECD data on employment protection laws.
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5.2.1 United Kingdom

Statutory rights of agency workers
In the UK, labour hire is referred to as ‘agency work’ and is subject to the provisions of the 
Agency Workers Regulations 2010.866

These regulations provide temporary agency workers with a range of minimum legal 
entitlements, including the national minimum wage; holidays; rest breaks and limits on  
working time; protection from discrimination; workplace health and safety; and access to 
shared services at the workplace (e.g. staff common room, child care, parking).867

In addition, after 12 weeks in the same job with the same hirer (i.e. host), an agency worker 
becomes entitled to the same basic employment terms and conditions as any comparable 
employee of the hirer relating to: key elements of pay, limits on working time,  
night work, rest periods/breaks and annual leave. Anti-avoidance provisions operate to ensure 
that agency assignments are not deliberately structured to prevent workers from completing 
the 12 week qualifying period.

The employer of the agency worker (i.e. labour hire agency) is primarily responsible for meeting 
all minimum employment entitlements of agency workers.

In Wynn’s view, the Agency Workers Regulations reflect the position adopted by the UK in 
resisting, then watering down, the EU Directive on which they are based.868 As a result: 

The regulations, despite giving the appearance of a protective framework for temporary agency 
workers, in fact achieve the opposite. The UK has in effect designed its own version of “flexicurity” 
which has removed security from the most vulnerable workers – i.e. those who perform successive 
short-term contracts on a regular if intermittent basis.869

Wynn also questioned the effectiveness of the regulations’ provision for equal rights on an 
agency worker’s completion of 12 weeks’ work with the hirer, on the basis that:

•	 ‘the scope of comparison has been limited to the terms of similarly recruited workers by the 
hirer’; and

•	 where ‘an agency worker is a unique hire’ and no employment conditions apply generally in 
the hirer’s workplace (because there are no pay scales or collective agreements), ‘the agency 
worker will have difficulty in finding a comparator’ against which to establish equal treatment 
rights after 12 weeks with the hirer.870

866.  The regulations constitute the UK’s implementation of Directive 2008/104/EC on Temporary Agency 
Work of the European Union. See Michael Wynn, ‘Power Politics and Precariousness: The Regulation 
of Temporary Agency Work in the European Union’ in Judy Fudge and Kendra Strauss (eds), 
Temporary Work, Agencies and Unfree Labour: Insecurity in the New World of Work (Routledge,  
New york, 2014), 48. On the approach of the judiciary in the UK to agency work relationships (for 
purposes of unfair dismissal rights, for example) see David Renton, Struck Out: Why Employment 
Tribunals Fail Workers and What Can Be Done (Pluto Press, London, 2012), 42-49; Sir Brian Langstaff, 
‘Changing Times, Changing Relationships At Work … Changing Law?’ (2016) 45:2 Industrial Law 
Journal 131. The general tendency in the case law has been to reject the notion of an ‘implied 
contract’ between an agency worker and the hirer who contracts with an agency for provision of  
the worker’s services; see (most recently) Smith v Carillion (JM) Limited [2015] EWCA Civ 209.

867.  See Department for Business Innovation and Skills, Agency Workers Regulations: Guidance  
(May 2011).

868. Wynn (2014), 53-62.
869. Ibid, 63.
870. Ibid, 65.
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Similarly, Renton considered that if an employer were to recruit only agency workers and 
provide them low rates of pay ‘there would be no directly employed comparator on whom  
the agency workers could rely.’871

A 2014 study of the impact of the Agency Workers Regulations conducted for the UK Advisory, 
Conciliation and Arbitration Service (ACAS),872 based on interviews with agencies, unions and 
employers, found that:

•			overall,	the	agencies	interviewed	felt	that	the	regulations	had	not	had	the	effect	expected	by	some	
that demand for temporary agency labour would reduce, as a result [of] rising costs associated 
with equal treatment provisions;873

•			most	[unions]	shared	a	broad	collective	view	that	the	regulations	do	not	provide	enough	protection	
for agency temps. Most unions perceived that the week twelve rights, whilst a step forward from 
the previous position left a lot of vulnerable agency workers relatively unprotected, and provided 
employers with some scope for adjustment of their strategies;874

•			compliance	with	the	regulations	had	not	been	perceived	to	be	particularly	onerous	for	the	
employers interviewed. There was some evidence that the regulations had had an impact upon 
their use of agency labour, although these changes were difficult to decouple from the effects of 
economic conditions and public sector cuts.875

Overall the study concluded that a key issue is: 

the imbalance of power in the agency-clientworker relationship, which responses to the regulations 
have highlighted. Workers were, according to many of the agency interviewees often unaware of 
their rights under the [regulations]. The panoply of contracting forms in the agency sector, … renders 
the relationship between agency temp, client firm and worker more complex than ever.876

Regulation of employment agencies
Apart from the sector-specific licensing scheme overseen by the GLA (see below), employment 
or temporary work agencies in the UK are not required to be licensed. A licensing scheme 
introduced in 1973 was abolished by the conservative government in 1994.877 However, a 
limited scheme of regulation remains in place under the Employment Agencies Act 1973 (UK) 
(EA Act) and regulations made under that legislation. This scheme applies to both ‘employment 
agencies’ (in Australian terms, recruitment companies) and ‘employment businesses’ (i.e. 
labour hire agencies).

The scheme is overseen by the Employment Agency Standards Inspectorate (EASI), which 
has inspection and enforcement powers878 in respect of compliance by employment agencies/
businesses with the national minimum wage, working hours regulations, paid leave and other 
statutory minimum entitlements. The EASI also aims to ensure compliance with specific 
protections for agency workers, including prohibitions on fees being charged to work seekers 
for finding work, making unlawful deductions from pay or withholding payment (e.g. because 
the agency has not been paid by the hirer. Work-seekers must also be provided with certain

871. Renton (2012), 52.
872.  Chris Forde and Gary Slater, The Effects of Agency Workers Regulations on Agency and Employer 

Practice (ACAS Research Paper 01-14, 2014).
873. Ibid, 28.
874. Ibid, 34.
875. Ibid, 36.
876. Ibid, 37.
877.  Michael Wynn, ‘Regulating Rogues: Employment Agency Enforcement and Sections 15-18 of the 

Employment Act 2008’ (2009) 38:1 Industrial Law Journal 64, 70.
878. See Wynn (2009), 66.
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details of their employment arrangements.879 Non-compliance may result in warnings being 
issued to offending agencies, requirements to take corrective measures, or (in extreme cases) 
prosecution and the prohibition of persons from being involved in running agencies for up to  
10 years.

Additions to the EASI’s enforcement powers in 2008, intended to enhance protections for 
vulnerable workers, were described by Wynn at the time as ‘a modest improvement to existing 
measures’ and ‘a continuation of the “light touch” approach’ to regulation of the agency 
sector.880 Wynn also pointed to the narrow focus of the EASI inspection regime (‘risk based 
and targeted at isolated non-compliances’);881 and the substantial under-resourcing of the 
EASI, which had only 12 field inspectors in 2005/06.882 As at 2008, the ratio of EASI inspectors 
to regulated organisations was estimated by the Trades Union Congress (TUC) to be 1:654 
(compared with 1:92 for the GLA).883 It seems that the number of inspectors fell further before 
increasing again marginally just recently:

[EASI] resource was doubled in 2014/15 and has been increased again for the financial year 
2015/16, bringing the number of [EASI] inspectors to nine. The additional resource is being  
used for targeted enforcement in high risk sectors and locations in order to protect the most 
vulnerable agency workers.884

The EASI regulatory scheme does not apply to any employment agency/business meeting  
the definition of a ‘gangmaster’ and therefore subject to the GLA licensing scheme.

UK Gangmasters Licensing Authority
Background
The GLA was established under the Gangmasters (Licensing Act) 2004 (UK) (GLA Act).885 The 
GLA scheme was introduced following the drowning deaths of 23 undocumented Chinese 
cockle-pickers, hired through a labour intermediary, at Morecambe Bay in February 2004.886 
This regulatory initiative was supported by all major political parties and key stakeholders 
including the major UK supermarkets and the National Farmers Union.887 Support from 
businesses in the regulated sectors continues now on the basis that GLA licensing ‘promotes 
fair competition’.888

Strauss notes that there has been long standing experience in the UK of gangmasters 
employing workers in ‘gangs’ and hiring them ‘on a short term seasonal basis to meet the 
demand for cheap flexible labour’ in the agricultural, horticultural and shellfish industries.889 
Even prior to the Morecambe Bay tragedy, which ‘was a turning point in the regulation of this 
type of intermediated labour’, there had been concerns about health and safety breaches and 
other exploitative practices (e.g. intimidation and coercion, confiscation of documents, unfair 

879. See Conduct of Employment Agencies and Employment Businesses Regulations 2003 (UK).
880. Wynn (2009), 67, 72.
881. Ibid, 71.
882. Ibid, 68.
883. Ibid, 69.
884.  Department of Business Innovation and Skills (BIS) and Home Office, Tackling Exploitation in the 

Labour Market: Consultation (October 2015), 15.
885.  The following discussion is primarily based upon information provided by GLA, Submission no 15  

to the Inquiry; where other sources are also relied upon, references are provided.
886.  Kendra Strauss, ‘Unfree Labour and the Regulation of Temporary Agency Work in the UK’ in  

Fudge and Strauss (2014), 164.
887. Professor David Whyte, Submission no 17, 4.
888.  GLA, Gangmasters Licensing Authority: Annual Report and Accounts: 1 April 2014 to 31 March 2015 

(July 2015), 12.
889. Strauss (2014), 164.
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deductions for housing and transport, low pay rates).890 More recently, attention has been 
focused on the scope for exploitation created by the high numbers of migrant workers in the 
UK workforce, particularly from Eastern Europe.891

The GLA licensing scheme
The GLA licensing scheme requires organisations providing workers to employers in the 
agriculture and shellfish-gathering sectors, and associated processing/packaging activities,  
to register and obtain a licence through the GLA. Users of these labour provision services  
must not enter into arrangements with unlicensed gangmasters. Under s 4(2) of the  
GLA Act, ‘acting as a gangmaster’ (and therefore carrying out activity subject to the GLA 
licensing scheme) is defined as the supply of a worker by one person (A) to do work to which 
the legislation applies for another person (B). For these purposes it does not matter:

•	 whether the worker works under a contract with A or is supplied by another person;

•	 whether the worker is supplied directly under arrangements between A and B or indirectly 
through an intermediary; or

•	 whether the work is done under the control of A, B or an intermediary.892

Under s 5(3), the GLA scheme applies ‘where a person acts as a gangmaster, whether in the 
[UK] or elsewhere, in relation to work to which this Act applies’. Therefore if work in the GLA 
regulated sectors takes place in the UK, a licence is required even if the labour supply business 
is located outside the UK.893

Criminal offences including fines and imprisonment can be imposed on gangmasters who 
operate without a GLA licence, and those who use their services. For example the maximum 
sentence for operating without a licence is 10 years’ imprisonment, with seven years’ 
imprisonment being the highest sentence imposed to date. The GLA and its inspectors have a 
wide range of enforcement powers under the GLA Act, including powers of entry to premises 
and to require production of documents; powers of entry under force and ‘search and seize’ 
powers in criminal investigations; and surveillance/interception powers. Since 2006 the GLA 
has brought 58 successful prosecutions against unlicensed gangmasters, and 24 against users 
of the services of unlicensed operators.894

The licensing standards against which GLA licences are issued (or refused), and renewed  
(or not), are aimed at protecting workers from poor treatment and exploitation, and cover the 
following eight areas:

•	 Fit and proper test (including whether those involved in running a labour supply business 
have been convicted of any criminal offences (unspent) particularly relating to fraud, violence, 
forced labour, human trafficking, blackmail, etc; have contravened other relevant regulatory 
requirements, e.g. minimum wage, health and safety; or been involved in an insolvent 
business).

•	 Pay and tax matters (including registration with Her Majesty’s Revenue and Customs 
(HMRC), paying at least the national minimum wage, and records to show compliance with 
minimum leave entitlements for employees).

890. Strauss (2014), 164.
891.  See e.g. Migration Advisory Committee, Migrants in low-skilled work: The growth of EU and non-EU 

labour in low-skilled jobs and its impact on the UK (Summary Report, July 2014); GLA Submission 
No 15.

892.  Section 4(3)-(6) sets out a number of other potential transactions/work arrangements to which the 
GLA Act applies.

893.  GLA, Licensing Standards (May 2012), at: http://www.gla.gov.uk/i-am-a/i-supply-workers/i-need-a-
gla-licence/licensing-standards/.

894. BIS and Home Office (2015), 18.
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•	 Prevention of forced labour and mistreatment of workers (prohibitions of debt bondage, 
retention of employees’ identity documents, withholding wages, etc).

•	 Accommodation (including safety for occupants, compliance with regulatory standards, etc 
where accommodation is provided in connection with employment).

•	 Working conditions (including compliance with statutory provisions regarding rest periods, 
annual leave, working hours, right of employees to join unions, grievance processes and 
prohibitions of discrimination and supplying employees to replace striking workers).

•	 Health and safety (cooperation with the labour user to ensure agreed responsibility for 
managing day to day health and safety of workers, instruction and training, etc; and specific 
obligations of licence holders re safe transport of workers, and planning/supervision of 
workers to gather shellfish).

•	 Recruiting workers and contractual arrangements (prohibition of fees being charged to 
workers for finding work; compliance with applicable visa restrictions; provision to workers 
of details of their working arrangements, e.g. type of work, pay rates, notice of termination; 
maintenance of employment records, and details of agreements entered into with labour 
users including fees payable).

•	 Sub-contracting and using other labour providers (requirements to use only licensed 
subcontractors or other providers).895 

As at 31 March 2015, 954 licences issued by the GLA were in operation.896 These include 
licences not only to small local providers but also large global temporary staffing agencies such 
as Adecco and Manpower.897 Licence fees range from around A$865 to A$5,630 depending on 
business turnover; inspection fees also apply. Licences are generally granted for a 12-month 
period, and the GLA may conduct inspections in determining whether to issue or renew a 
licence (or for other compliance purposes). In 2014/15, 104 licence application inspections 
were carried out and 103 compliance inspections, resulting in 27 licence refusals (and 23 
licences being revoked).898 Over the same period, steps were taken to recover £3.5 million on 
behalf of workers and to protect 3064 workers (with assistance provided to 779 workers to 
remove them from exploitative situations).899

The GLA is strongly focused on ‘proactive and intelligence-led inspection’900 and works in 
close collaboration with other agencies including:

•	 the EASI;
•	 HMRC (national minimum wage and taxation enforcement);
•	 Home Office and UK Border Agency (enforcement of immigration rules);
•	 National Crime Agency (NCA) and UK police forces (modern slavery and  

human trafficking offences,901 among others);

895.  For details see the Gangmasters (Licensing Conditions) Rules 2009 (UK) and GLA, Licensing 
Standards (May 2012), at: http://www.gla.gov.uk/i-am-a/i-supply-workers/i-need-a-gla-licence/
licensing-standards/.

896. GLA (2015), 28.
897. Strauss (2014), 165.
898. GLA (2015), 5.
899. Ibid, 11, 27.
900. Strauss (2014), 169.
901.  In addition to the criminal law framework, under the Modern Slavery Act 2015 (UK) businesses 

with an annual turnover of at least £36 million must disclose the steps they have taken to eliminate 
slavery and human trafficking in their supply chains globally (see Ingrid Landau, ‘UK companies 
poised to act on forced labour, but Australia lags behind’, The Conversation, 17 February 2016; 
Jennifer Hewitt, ‘Slave labour in global supply chains’, Australian Financial Review, 1 June 2016). 
The Modern Slavery Act also included a provision requiring the Secretary of State to engage in a 
public consultation process on the future role of the GLA (as to which, see further below).
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•	 Health and Safety Executive (HSE); and 
•	 enforcement partners in other countries, mainly in Eastern Europe.

The GLA also plays an important role in ‘raising awareness among workers and the broader 
public about the potential exploitation of agricultural workers’.902 This includes the provision of 
training to participants in the supply chain, in partnership with the University of Derby and the 
Ethical Trading Initiative, through the GLA Academy.903

Effectiveness of the GLA licensing scheme
Wilkinson, Craig and Gaus’s study of the effectiveness of the GLA, commissioned by Oxfam, 
was undertaken through fieldwork (including interviews with stakeholders) between August 
2008 and January 2009.904 Among the key findings of the study were the following:

•	 Stakeholder respondents reported a reduction in the form and scale of exploitation  
(fewer abuses, increased transparency in employment conditions) in the sectors covered 
by GLA licensing.905

•	 ‘One of the GLA’s great strengths has been the forging of positive relationships with  
major retailers. Retailers were highly supportive of the GLA’s success in uncovering and 
terminating malpractice.’ Licensing had also provided a clearer signpost to retailers 
(including leading supermarkets) of legitimate/illegitimate operators in their supply chain.906 

•	 The regulated sector was also supportive: ‘the majority of employment agencies clearly 
consider the GLA to be beneficial to the sector and to be stamping out bad practice.’907

•	 ‘The GLA has provided invaluable intelligence to other government departments, most 
notably [HMRC and human trafficking authorities], in order to exert pressure on exploiters.’908 

•	 Compared with the GLA’s active focus on unannounced inspections (frequently leading 
to applications for revocation of licences) and other compliance activity aimed at licence-
holders or those who should be licensed,909 insufficient attention was directed towards  
users of labour services. As a result: ‘It is clear that some labour users are either not aware  
of their own obligations under the [GLA Act], or are simply choosing to ignore them.’910

These findings were also described by Wilkinson in the following terms: 

the GLA and its licensing regime were considered highly effective by labour providers, unions, 
retailers and representatives of vulnerable workers, for its significant work in improving working 
conditions for migrant workers and at the same time, creating a more level playing field for 
employers.911 

902. Strauss (2014), 170.
903. GLA (2015), 13-14.
904.  Mick Wilkinson, Gary Craig and Aline Gaus, Forced Labour in the UK and the Gangmasters Licensing 

Authority (Contemporary Slavery Research Centre, Wilberforce Institute, University of Hull, undated).
905. Ibid, 8; see also 38.
906.  Ibid, 8-9; see also the discussion at 35-36 of downward pressures on prices for growers in the fresh 

food supply chain from the intense competition between UK supermarkets (leading to instances of 
worker exploitation) prior to the GLA’s establishment.

907. Ibid, 9.
908. Ibid, 11.
909. Ibid, 12-15.
910. Ibid, 17.
911.  Mick Wilkinson, ‘New Labour, the Gangmasters Licensing Authority and the woefully inadequate 

protection of migrant workers in the UK’ (Unpublished paper drawn from findings of an independent 
evaluation of the efficacy of the GLA undertaken in 2008-09, Contemporary Slavery Research 
Centre, Wilberforce Institute, University of Hull), 12.
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yet the research also concluded that a high number of unlicensed gangmasters were still in 
operation, and severe exploitation was reported in GLA-regulated sectors.912

According to Wynn, the GLA licensing model:

exemplifies a stronger enforcement policy and a more rigorous compliance regime than applies 
to employment agencies across the rest of the economy: it covers a range of standards designed 
specifically to prevent worker abuse and exploitation backed up with a stronger range of 
sanctions.913

The UK Government’s most recent triennial review of the GLA, in 2014, endorsed the agency’s 
continuing enforcement role and: ‘confirmed the value of a mandatory licensing scheme for 
all businesses in the sector to provide a consistent and transparent landscape and supported 
the need to strongly tackle the minority of operators who wilfully break the rules, in the most 
targeted way.’ 914

However, Weatherburn and Toft recently highlighted the findings of a 2015 study for the EU 
Agency for Fundamental Rights, in which experts indicated that GLA licensing ‘no longer takes 
the form of proactive monitoring, where agents and workplaces are inspected, as the GLA’s 
resources and workforce have been reduced.’ 915

CELRL submitted to the Inquiry that the formal sanctions available to the GLA, combined with 
consumer pressure and reputational concerns, have led to the authority building a relationship 
with leading supermarket chains. This collaboration has led to the development of a Good 
Practice Guide for Labour Users and Suppliers, and a Supermarkets and Suppliers’ Protocol 
supported by major food retailers and supplier representatives.916 CELRL submitted that the 
collaborative approach of GLA is ‘instructive for Victoria’ and that the GLA licensing model is 
a ‘promising experiment’ in an industry which was plagued by problems of worker exploitation 
and with high numbers of temporary foreign workers, given improvements in compliance and 
reduction of exploitation which it has brought about.917

Support from the regulated sector has been a key ingredient of the GLA’s success. This 
is reflected in the biennial survey of GLA licence holders’ perceptions, conducted by the 
Association of Labour Providers (the industry body for temporary labour providers in the  
food and agricultural sectors). In the April/May 2015 survey:

•	 93% of providers perceived the GLA to be doing a good job (up from 49% in 2011); 

•	 93% favoured licensing (up from 71%); 

•	 79% felt that licensing had improved conditions for workers, and reduced fraud/illegal acts 
(up from 42% and 69% respectively); and 

•	 67% believed it had provided a level playing field (up from 42%).918

912. Ibid, 13; see also Wilkinson, Craig and Gaus (undated), 19-33.
913. Wynn (2009), 70; see the discussion of the EASI regulatory scheme, above.
914. GLA (2015), 8.
915.  Amy Weatherburn and Alex Toft, ‘Managing the Risks of Being a Victim of Severe Labour 

Exploitation: Findings from a Research Project Exploring the Views of Experts in the UK’ (2016) 45:2 
Industrial Law Journal 257, 260, referring to EU Agency for Fundamental Rights, Severe Labour 
Exploitation: Workers Moving within or into the European Union (UK National Report) (June 2015). 
See also Professor David Whyte, Submission no 17.

916.  See: http://www.gla.gov.uk/whats-new/press-release-archive/23310-supermarkets-and-suppliers-
protocol-with-the-gla/ and http://www.gla.gov.uk/whats-new/press-release-archive/171015-home-
secretary-backs-new-gla-protocol/

917. CELRL, submission no 99, 30.
918.  Association of Labour Providers, Response: Tackling Exploitation in the Labour Market Consultation, 

27 November 2015.
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Professor David Whyte of the University of Liverpool submitted that ‘the GLA has become 
very closely associated with the regulation of migrant workers’ in the UK and that this would 
continue under proposed changes before Parliament at the time of his submission (see further 
below). He argued that the reform ‘effectively envisages GLA as part of an extended system  
of immigration control’. Professor Whyte argued that there is a ‘danger’ in this approach,  
i.e. ‘rather than aiming to raise the bar on working conditions and ensuring the law is being 
upheld by employers, it becomes reduced to a new form of policing workers.’919

Sector-specific focus of the GLA
Until now, one of the most significant features of the GLA scheme has been its application 
only to the sectors specified in the GLA Act. In Strauss’s view, this has meant that ‘the most 
exploitative employers are free to operate with virtual impunity in other sectors unrelated to 
agriculture and fisheries’, with particular concerns about the potential for exploitation in the 
construction, care, hospitality, cleaning and domestic services sectors.920 While there are high 
numbers of migrant workers and temporary agencies are active in these other sectors, these 
are also ‘more individualised occupations’ without the same level of large-scale recruitment  
of workers for short seasonal periods.921 Strauss concludes that: 

… the GLA needs to be understood not as a model, but as a regulatory choice made by the state 
in the context of competing demands and discourses. [It] has achieved gains, through its licensing 
and inspection regime, in oversight and compliance … . The GLA has also raised the profile, and 
awareness, of labour exploitation in the sectors it covers. … Yet [these achievements] are not likely  
to fundamentally change the nature of temp agency work … . It is from this perspective that the  
GLA must be understood as only a partial solution.922

Wynn concluded his comparative analysis of the EASI and the GLA regulatory schemes with 
this observation: 

While licensing is no panacea to solve the ills of non-compliance among a significant minority of 
“rogue” providers, the GLA activity in one sector of the economy has highlighted the prevalence of 
major exploitative practices in a highly vulnerable workforce and provided new examples of policy 
tools to combat this. 

However, in his view: ‘Single-policy options are clearly not sufficient to tackle complex 
networks’ and ‘the problems of international gangmaster recruitment channels’.923

A 2007 study by Geddes, Scott and Nielsen found ‘no evidence to suggest that the issues 
faced by the GLA and addressed by licensing were only restricted to the sectors covered by 
the GLA’; noting the increasingly transnational approach of gangmaster activity, the study also 
indicated higher non-compliance with GLA licensing standards on the part of businesses 
employing migrant labour.924

Wilkinson’s study of the GLA found gangmaster/employment agency abuse in the UK to  
be widespread, at times meeting the ILO definition of forced labour. It recommended that: 

919.  Professor David Whyte, Submission No 17; see also TUC, Tackling Exploitation in the Labour Market: 
TUC Response to BIS/Home Office Consultation (2015), 5. More generally see Hannah Lewis, Peter 
Dwyer, Stuart Hodkinson and Louise Waite, Precarious Lives: Experiences of Forced Labour among 
Refugees and Asylum Seekers in England (University of Salford/University of Leeds July 2013).

920. Strauss (2014), 170. See also Wilkinson (undated), 2, 13-15; and Wynn (2009), 72.
921. Strauss (2014), 173.
922. Strauss (2014), 179.
923. Wynn (2009), 72.
924.  A Geddes, S Scott and K Nielsen, Gangmasters Licensing Authority Evaluation Study Baseline 

Report (GLA, 2007), quoted in Wynn (2009), 71.
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... in order to protect all vulnerable workers employed through gangmasters, the GLA’s remit must 
immediately be extended to the sectors of construction, hospitality and social care, and that in the 
longer term, one single enforcement agency should be created to be responsible for regulating all 
agency labour across every industry in the UK.925

The UK Government considers that: 

Since its creation in 2006, the GLA has established itself as a world leader in licensing the activity of 
gangmasters in certain sectors and has uncovered many instances of labour market exploitation …
But it has been limited to investigation of licensing-related offences in the regulated sectors. This 
has necessarily limited its ability to tackle worker exploitation.926 

It was also noted that the GLA has limited powers focused mainly on licensing, which restrict 
its capacity to pursue criminal sanctions in tackling broader instances of serious exploitation 
(e.g. forced labour, human trafficking).927

The GLA itself submitted that the ability to tackle labour exploitation effectively across 
any industry requires a combination of civil and criminal sanctions, ‘without any regulatory 
restrictions to narrow industry sectors.’ It noted that its licence holder data identified that  
most if not all licence holders supply labour into other sectors than those subject to GLA 
licensing: ‘Logically therefore, if an employer operates exploitative practices in agriculture  
they will operate them in any part of their business, and effective enforcement must be  
capable of tackling it wherever it is found.’ 928

A new economy-wide approach to combating labour market exploitation in the UK
The UK Government’s recent consultation paper on ‘Tackling Exploitation in the Labour Market’ 
observed that:

there has been a change in the nature of non-compliance with labour market regulation over the last 
ten years, with a shift from abuses of employment regulation towards increasingly organised criminal 
activity engaged in labour market exploitation. Feedback from enforcement officers suggests that 
serious and organised crime gangs are infiltrating legitimate labour supply chains across a number  
of sectors, and that the incidence of forced labour may be growing at a faster rate than other forms 
of exploitation.929

Based on these developments, the Government proposed a reconsideration of ‘the effectiveness 
of the way it tackles non-compliance with labour market regulation across the spectrum’, based 
on four specific proposals:

•	 to establish a statutory Director of Labour Market Enforcement, who will set priorities for 
the enforcement bodies across the spectrum of non-compliance, from criminally-minded 
exploitation to payroll errors;

•	 to create a new offence of aggravated breach of labour market legislation;

•	 to increase intelligence and data sharing between the existing enforcement bodies and  
also other bodies to strengthen the targeting of enforcement; and

•	 to widen the remit, strengthen the powers and change the name of the GLA  to enable it to 
tackle serious exploitation.930

As then Prime Minister David Cameron put it in May 2015, the government wished to 
coordinate the responsibilities currently split between four different agencies (GLA, HMRC, 

925. Wilkinson (undated), 2, 17; see also Wilkinson, Craig and Gaus (undated), 39-41.
926. BIS and Home Office (2015), 32.
927.  Ibid, 35-36. NCA and UK Human Trafficking Centre statistics indicate that 16% of all potential  

human trafficking victims are from the GLA regulated sector: GLA (June 2015), 2-3.
928. GLA Submission No 15; see also Professor David Whyte, Submission no 17.
929. BIS and Home Office (2015), 8; see also 18-20.
930. BIS and Home Office (2015), 8-9; see also 20-44.
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HSE and EASI), making a ‘crucial change: creating a new enforcement agency that cracks 
down on the worst cases of exploitation’. The rationale, according to the Prime Minister, was 
that: ‘while one employer or gangmaster can still exploit a worker in our country, luring them 
here with the promise of a better life, but delivering the exact opposite – low or no wages; 
horrendous housing; horrific working conditions – our task is not complete’.931

Following a two month consultation process, the government announced in January 2016 that 
it would proceed with the foreshadowed proposals (with the exception of the proposed new 
labour market offence).932 These changes formed part of the recently-passed Immigration Act 
2016 (UK), with the relevant provisions taking effect on 1 October 2016. The key overall change 
is the creation of the new Director of Labour Market Enforcement sitting across the revamped 
GLA, HMRC and EASI:

The Director’s remit will stretch across the whole of the labour market – including direct employment 
as well as labour providers – and the whole of the spectrum of non-compliance, from accidental 
infringement to serious criminality. As set out in the Immigration Bill, the Director will produce an 
annual labour market enforcement strategy which will set the annual priorities for the work of the 
three enforcement bodies. This will bring greater coherence to their efforts and allow for a more 
targeted approach to enforcement.933

Interaction between the Director, the three enforcement agencies and other relevant bodies 
(including immigration enforcement authorities, Independent Anti-Slavery Commissioner, HSE, 
NCA) will be enhanced by a new intelligence hub for sharing relevant intelligence and data.934 

The government further explained the proposed expansion of the GLA’s role as follows:

There was broad support to reform the role of the GLA to enable it to tackle labour exploitation. 
We will reform its mission, functions and powers to ensure that the GLA can prevent, detect and 
investigate worker exploitation across all labour sectors, not only those in which it operates currently. 
Although concerns were expressed about the risk that this may affect the current GLA functions, we 
believe that the new enforcement role will complement the current licensing role to provide a more 
coherent response to exploitation, wherever it is found. By giving the GLA this mission and role, we 
establish it as a strong component of the Government’s broader work to tackle labour exploitation. 
In recognition of this, we will change the name of the GLA to the Gangmasters and Labour Abuse 
Authority. We believe that this reflects the new focus of its remit, while retaining the links with its 
previous role.935

The GLA licensing scheme will also be changed, with the Director of Labour Market 
Enforcement able to recommend changes (to the relevant Secretaries of State) in the scope 
and sectors covered by licensing requirements, in response to changing risks of labour market 
exploitation.936 This clearly envisages that the licensing scheme administered by the new 
Gangmasters and Labour Abuse Authority could be expanded beyond agriculture, shellfish-
gathering and associated sectors. However, the TUC has expressed concern that the new 
framework could allow a dilution of licensing standards and enforcement (rather than their 
expansion into areas where other vulnerable workers are at risk of exploitation like hospitality, 
social care and construction).937

931. Speech by the Prime Minister on 21 May 2015, quoted in GLA (2015), 10.
932.  BIS and Home Office, Tackling Exploitation in the Labour Market: Government Response,  

January 2016; instead of the proposed aggravated labour market offence, a new type of 
enforcement order (i.e. undertaking) has been created with an underlying criminal offence  
for non-compliance, see 25-26.

933. Ibid, 24; see further 24-25.
934. Ibid, 26-28.
935. Ibid, 28.
936. Ibid, 29.
937.  TUC (2015), 3, 9-10; see also Ethical Trading Initiative, ETI Response to Government Consultation: 

Tackling Exploitation in the Labour Market (4 December 2015).
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5.2.2 Canada
Various approaches to regulation of labour hire agencies, and those involved in foreign worker 
recruitment, can be found in a number of Canadian provinces.938

Manitoba, Nova Scotia and Saskatchewan
Under the Worker Recruitment and Protection Act,939 anyone who assists foreign workers 
to obtain a job or assists employers to find foreign workers in Manitoba is considered to be 
engaging in ‘foreign worker recruitment’, and must obtain a licence. The licence requirement 
applies even if no fees are charged, and offences may be committed for engaging in recruiting 
without a licence. The application process is aimed at obtaining details about the business and 
character of licence applicants, who must be a member of one of the Canadian law societies 
or of the Immigration Consultants of Canada Regulatory Council. In conjunction with licensing, 
there are also registration requirements for employers wishing to recruit foreign workers 
(whether directly or through a recruiter), which provide ‘a mechanism for screening out 
unscrupulous employers’.940

This combined scheme has been lauded as a model for adoption across Canada:

Unlike most provinces, Manitoba knows where its temporary foreign workers are working. 
Businesses must register with the province to get a work permit for a TFW. That allows inspectors  
to check on their working conditions to make sure they meet employment standards and health  
and safety rules.941

In fact, the Manitoba model has since been adopted in two other Canadian provinces:  
Nova Scotia and Saskatchewan.942  

Faraday’s 2014 study found that Manitoba’s approach of ‘proactive recruiter licensing has 
virtually eliminated exploitative recruiters from operating in the province’.943 

Dr Joanna Howe calls for a stronger enforcement agency and a more targeted regulatory 
regime that makes employers, intermediaries and workers acutely aware of their roles and 
responsibilities. She refers to the licensing regime in Manitoba, Canada, as an example.944 

938.  In addition to Manitoba and Ontario, discussed below, a licensing scheme applies to employment 
agencies in British Columbia with additional registration requirements for the employment of 
domestic workers; while in Québec, in contrast, there is almost no specific regulation of temporary 
agency work. See, respectively, Judy Fudge and Daniel Parrott, ‘Placing Filipino Caregivers in 
Canadian Homes: Regulating Transnational Employment Agencies in British Columbia’ in Fudge 
and Strauss (2014) 70; Stéphanie Bernstein and Guylaine Vallée, ‘Leased Labour and the Erosion 
of Workers’ Protection: The Boundaries of the Regulation of Temporary Employment Agencies in 
Québec’ in Fudge and Strauss (2014) 184.

939.  See Employment Standards, Manitoba, Foreign Worker Recruitment Licence Information –  
Fact Sheet (29 April 2016), at: https://www.gov.mb.ca/labour/standards/doc,wrpa-license_
info,factsheet.html.

940. Fudge and Parrott (2014), 87.
941.  Joe Friesen, ‘Manitoba’s foreign worker strategy called a model for other provinces, The Globe and 

Mail, 2 July 2014; see also the more comprehensive assessment in Fudge and Parrott (2014), 85-88.
942.  Fay Faraday, Profiting from the Precarious: How recruitment practices exploit migrant workers 

(Metcalf Foundation, April 2014), 8, 39-44.
943. Ibid, 41 (references omitted).
944.  Joanna Howe, ‘‘Predatory Princes’, ‘Migration Merchants’ or ‘Agents of development’?  

An examination of the Legal Regulation of Labour Hire Migration Intermediaries”, Draft paper 
for the workshop: ‘The Evolving Project of Labour Law’, Centre for Employment and Labour 
Relations Law, University of Melbourne (February 2016), 19.
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Ontario
Ontario has had legislation in place since 2009 to protect ‘temporary help agency’ employees,945 
principally by ensuring that these employees are accorded the minimum terms and conditions 
applicable under the Employment Standards Act 2000. In addition, the Ontario legislation: 

•	 precludes a temporary help agency from restricting the ongoing employment of a worker by 
a host organisation;

•	 prohibits agencies from imposing fees on workers involved in agency assignments;

•	 requires agencies to provide employees with detailed information about the agency,  
the host organisation, the nature (including pay and conditions) of the assignment, and  
the employee’s rights under the Employment Standards Act.946

However Vosko has criticised the limitations of the Ontario legislation. She observes that it 
sought to maintain the role of temporary employment agencies, whilst responding to public 
concerns about agency worker’s access to labour protection.947 Vosko notes that while the  
Act does offer some protections to employees, several of its features take the province ‘back 
to the future’ and ‘threaten to perpetrate the precarious character of temporary agency work  
in Ontario’ due to the limits on its application to temporary help agencies, and its neglect 
of other triangular employment relationships.948 Arrangements which are not covered by the 
Ontario legislation include an overlapping group of private employment agencies, agencies 
devoted to permanent employment placement, or homecare workers subcontracted by the 
provincial government.949

5.2.3 Other approaches

Italy
Ms Maria Azzurra Tranfaglia, in the CELRL submission, provided the Inquiry with a 
comprehensive overview of the approach to labour hire regulation in Italy.950

Italy has moved from an outright ban on agency work prior to the 1990s, to a position (over the 
last two decades) of encouraging the use of agency work as a preferable form of non-standard 
work within strict regulatory parameters. Agency workers cannot be classed as independent 
contractors, and are identified by the law as either fixed term or ongoing employees of 
the agency. During an assignment, agency workers are entitled to the same basic working 
conditions as a comparable direct employee, assessed on an overall basis. 

The operation of labour market intermediaries in Italy is strictly controlled by way of a stringent 
licensing system. Agencies are required to be registered, and to meet certain legal and financial 
requirements. Agencies must demonstrate adequate professional competence and expertise in 
industrial relations and human resource management. There is a minimum capital requirement of 
€600,000, along with required guarantees to secure workers’ entitlements of at least €350,000. 

In addition, the contract between the agency and the host company must be in writing and 
must contain prescribed information, including: 

945. Employment Standards Amendment Act (Temporary Help Agencies), 2009.
946.  Ontario Ministry of Labour, What temporary help agencies and their clients need to know,  

at: http://www.labour.gov.on.ca/english/es/pubs/brochures/br_tempagencies.php.
947.  Leah Vosko, ‘A New Approach to Regulating Temporary Agency Work in Ontario or Back to the 

Future?’ (2010) 65:4 Industrial Relations 632.
948. Ibid, 646.
949. Ibid, 644. See also the critique of the Ontario approach in Faraday (2014), 35-38.
950. CELRL, submission no 99, 30.
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•	 a reference to the employment agency’s authorization;

•	 the number of employees to be supplied, the place and time of work, working conditions, 
required tasks and duration of assignments;

•	 reasons justifying the use of agency work; 

•	 the agency’s obligation to meet all salary obligations and social security contributions; and 

•	 the host’s obligation to disclose the salary of comparable direct employees, to reimburse  
the agency for payments and to pay agency workers directly if the agency breaches its 
payment obligations. 

In the event of non-compliance with these requirements, agency workers may be entitled to 
a permanent employment contract with the host, capped damages, and the host and agency 
may be subject to a range of criminal and administrative sanctions. 

Japan
Labour hire in Japan is regulated by the Worker Dispatch Act, which imposes a three year  
time limit on each specific worker dispatch engagement 951 (see further below). Staffing 
companies are also subject to licensing requirements, which include the provision of 
information to the licensing authority such as numbers of dispatched workers, locations 
and working hours.952  Following a relaxation of dispatched worker regulations in 2012, 
amendments which came into effect in September 2015 have again increased protections: 
‘by creating schemes for improving the quality of worker dispatching undertakings, [and] 
giving support for career formation including the conversion of dispatched workers to regular 
employees.’953 

However some view these changes as intended to offset a substantial weakening of protection 
under the 2015 amendments: the removal of the previous general three-year limit on dispatch 
placements, with the limit now applicable to each separate engagement (so, for example, 
after three years a dispatched worker could be moved to a different division of the client firm). 
Further, dispatches can be ‘rolled over’ for subsequent three-year periods following minimal 
consultation with workers’ representatives.954

Namibia 
The ACTU drew the Inquiry’s attention to the approach to labour hire arrangements in 
Namibia.955 In 2007, Namibia passed laws prohibiting labour hire, however these were 
subsequently overturned by the Namibian Supreme Court. Following that, Namibia sought 
the technical advice of the ILO and in 2011/12 developed a model of labour hire regulation in 
conformity with ILO principles. 

Labour hire firms are required to be licensed under the Namibian model. Host firms are 
deemed employers of labour hire workers, unless an exemption is granted in which case hosts 
and agencies are jointly liable for employment conditions. Hosts are prohibited from engaging 
labour hire workers on less favourable terms and conditions than those applicable to direct 
employees, or applying different employment policies and practices. Labour hire employees 

951.  Japan Institute for Labor Policy and Training (JILPT), Labor Situation in Japan and Its Analysis: 
General Overview 2015/2016 (JILPT, Tokyo, 2016), 162.

952. Underhill (2013), 14.
953.  JILPT (2016), 162. For an assessment of dispatch working in Japan and aspects of its regulation, 

see e.g. Akiko Ono, ‘Job Security Concern among Temporary Agency Workers in Japan’ (2012) 9:3 
Japan Labor Review 30.

954.  Hifumi Okinuki, ‘Legal change will make temp purgatory permanent for many Japanese workers’, 
The Japan Times, 27 September 2015.

955. ACTU, submission no 76, 29.
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must not be used in respect of a strike or lockout, or to perform work of employees dismissed 
in the previous six months. Agencies are prohibited from supplying workers to employers who 
have certain enforcement actions outstanding against them.

New Zealand
There is no specific regulation of labour hire agencies in New Zealand. However concerns  
over the exploitation of vulnerable workers, particularly migrants, in the horticulture, retail, 
hospitality and construction sectors 956 and in the Christchurch/Canterbury rebuild 957 led to the 
passage of the Employment Standards Legislation Act which came into effect on 1 April 2016. 

The Act is aimed at ‘the worst transgressions’ of minimum employment standards (e.g. 
minimum wage, annual holidays) by employers, imposing maximum penalties of the greater 
of NZ$100,000 or three times the financial gain for companies engaging in exploitation. In 
addition, the Act includes measures to ensure that directors, senior managers, legal advisers 
and other entities within corporate groups can be held accountable for employment standards 
breaches. For example, individuals could be banned from a managerial role, if found to be 
involved in serious or persistent employment standards breaches or exploitation of migrant 
workers. The Act also included changes to strengthen the Labour Inspectorate, and to reduce 
the focus on mediation in employment standards cases in the judicial system (reflecting the 
need to adopt a tougher approach to systemic or intentional breaches).958

In assessing the changes implemented by the Employment Standards Legislation Act, 
Professor Gordon Anderson of Victoria University of Wellington observed as follows:

The suite of reforms … are of course to be welcomed, especially the strong measures devised to 
protect some of the most vulnerable groups of workers. However the success of these reforms has 
yet to be seen and will be conditional on a number of factors. … First is the willingness to enforce 
the provisions, something that will only occur if the funding and resources of the labour inspectorate 
are increased to be commensurate with the task allocated. Strong, but inadequately resourced, 
legislative reforms make for good political publicity but little effective action. Given that the more 
substantial penalties can only be sought by a Labour Inspector proper funding will be critical.959

United States of America
Apart from licensing schemes in several states, there are very few legal protections for 
temporary workers in the USA, leading to concerns in some quarters about the rise of  
‘perma-temping’ 960 and the ‘temping of America’.961 Some states, such as Massachusetts, 
have legislation requiring information provision to temporary agency staff about their employer,  
job description, pay rate, start and finish times, and expected duration of the assignment.962

956.  See e.g. ‘Abuse of young and migrant workers uncovered’, Radio NZ, 21 December 2015; NZ 
Council of Trade Unions, Submission on the Employment Standards Legislation Bill (October 2015), 
42-44. See further Margaret Wilson, ‘Precarious Work – New Zealand Experience’ (2014) 39:2 
New Zealand Journal of Employment Relations 22.

957.  NZ Ministry of Business, Innovation and Employment, Vulnerable Temporary Migrant Workers: 
Canterbury Construction Industry (July 2015); NZ Council of Trade Unions (October 2015), 42.

958.  NZ Ministry of Business, Innovation and Employment, Strengthening Enforcement of Employment 
Standards (11 April 2016), at: http://www.mbie.govt.nz/info-services/employment-skills/legislation-
reviews/employment-standards-legislation-bill/strengthening-enforcement-of-employment-
standards.

959.  Gordon Anderson, Reinforcing and Enforcing New Zealand’s Minimum Employment Standards 
(Victoria University of Wellington, April 2016), at: http://www.victoria.ac.nz/som/clew/files/ 
CLEWd-IN-Apr2016-LEGAL-UPATE-GAFINAL.V2-pdf.pdf.

960.  See e.g. Michael Grabell, ‘US lags behind world in temp worker protections’, ProPublica,  
14 February 2014.

961.  Nik Theodore and Jamie Peck, ‘Selling Flexibility: Temporary Staffing in a Volatile Economy’  
in Fudge and Strauss (2014) 26, 40.

962. Healthcare Cost Containment Act, 2012 Mass. Acts S 2400.
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Some courts in the United States have recognised ‘the concept of ‘joint employment’, whereby 
two employers who each exercise significant control over a worker and ‘co-determine’ their terms 
of employment may both be held to be the worker’s employer.’ 963 However, as noted in chapter 3 
of this Report, the joint employment doctrine has not been accepted in Australian law.964 

5.2.4 Comparing Australia’s approach 
The analysis presented above shows that various forms of regulation of labour hire/agency 
work can be found in many countries around the world. In comparison, in Australia there is  
little in the way of specific regulation of labour hire arrangements (beyond the application of 
laws generally applicable to employment or independent contracting, examined in chapter 3).

A number of academics and commentators have also observed that, in international terms,  
the labour hire industry in Australia is largely unregulated. 

A 2004 Parliamentary Library Research Paper concluded that, when compared with other 
countries, Australia has few formal restrictions on temporary work contracts and while 
governments have sought to respond to the role of labour hire in the economy, they appear  
to generally accept the usefulness of the industry.965

In 2009, Coe, Johns and Ward examined the Australian temporary staffing industry in 
comparison with similar ‘neoliberal’ labour markets abroad. The authors argue that the 
factors contributing to the evolution of distinctive national temporary staffing markets include 
government regulation, the effectiveness of trade unions and the capacity of domestic 
agencies to withstand competitive pressures from transnational agencies.966 They note that 
the Australian market is the most valuable outside the top six (France, Germany, Japan,  
The Netherlands, UK and USA) yet relatively little is known about it.967 The authors attribute  
the significant recent growth in the Australian temporary staffing market to growing  
regulatory costs of mainstream employment and under-regulation.968

Mitlacher and Burgess have compared the growth of temporary agency work in Germany,  
with its highly regulated temporary employment industry, and Australia, where there is very little 
regulation of labour hire.969 The authors explored how the differences in regulatory structures 
influence the deployment of agency work. In order to conduct their comparison, they focused 
on regulation of the product market, the labour market and industrial relations.970 The authors 
argued that the ‘Australian non-regulation of agency employment reflects what is seen as the 
move towards voluntarism and limited minimum standards where individual contracting is 
the primary means for establishing employment conditions.’ 971 They found that despite the 
differences in regulatory approaches, temporary agency work is precarious in its nature in both 
cases; 972 and concluded that any new regulatory approach needs to combine security for the 
employee and flexibility for the employer.973

963. Stewart et al (2016) [10.29].
964. See 3.4.2.
965. O’Neill (2003/4), 23.
966.  Neil Coe, Jennifer Johns and Kevin Ward, ‘Agents of casualization? The temporary staffing industry 

and labour market restructuring in Australia’ (2009) 9 Journal of Economic Geography 55, 62.
967. Ibid, 56.
968. Ibid, 80.
969.  Lars Mitlacher and John Burgess, ‘Temporary Agency Work in Germany and Australia: Contrasting 

Regulatory Regimes and Policy Challenges’ (2007) 23:3 The International Journal of Comparative 
Labour Law and Industrial Relations, 403.

970. Ibid, 405-406.
971. Ibid, 424.
972. Ibid, 428.
973. Ibid, 430.
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In a 2014 Working Paper, Tranfaglia presents a comparative assessment of the differences 
in regulatory approaches to agency work in Europe and Australia.974  She observes that the 
EU, where agency work has ‘long been banned and restricted’,975 has more recently sought 
to balance business needs and social goals by encouraging the use of agency work as a 
preferable form of non-standard employment. Accordingly, a deregulation agenda is evident. 
In contrast, the status of agency workers in Australia is not defined by statute, resulting in 
many labour hire workers being employed as casual workers or independent contractors.  
This has prompted calls for an improved protection framework for agency workers.976

These accounts, insofar as they describe the absence of regulatory measures applying  
to the labour hire industry in Australia, are consistent with the RCSA’s view. It observes,  
in the introduction to the most recent version of its proposed Employment Services Industry 
Code (2016 Proposed ESIC),977 that: 

[m]ost Australian states and territories have so far resisted the restrictive regulatory measures 
encountered in other jurisdictions – such as licensing, bonds and guarantees, quotas, maximum 
length of assignment, site-rate parity (with or without derogation by reason of payment between 
assignments), sectoral bans, prohibitions on replacing striking workers, and restrictions on  
reasons for which employment services may be acquired.978

 5.3 Regulation of labour hire in other  
Australian states
As in Victoria, the Fair Work Act regulates most employment arrangements in the other 
Australian states and territories979 including the relationship between a labour hire agency  
and an employee whom it assigns to a host. In addition, as in Victoria, other state and  
territory laws regarding occupational health and safety 980 and anti-discrimination 981  
sometimes extend to coverage of the conduct of a host towards a labour hire employee.  
This section does not examine laws of a similar nature to those which are examined in 
the Victorian context in Chapter 3. Nor does it examine business licensing laws of general 
application which may also apply to labour hire businesses in specified industries.982

RCSA, in its most recent draft proposed Employment Services Industry Code,983 suggests that 
the ‘current debate about employment agency licensing can be understood from within its 
historical context.’ 984 It describes the operation of a number of schemes regulating short term 
supply of labour, and prohibiting charging of fees to work seekers. The RCSA states that 

974.  Maria Azzurra Tranfaglia, ‘Agency work in Europe and Australia: A comparative assessment of 
different regulatory approaches’, Draft Working Paper presented to the Australian Labour Law 
Association Conference, 2014 .

975. Ibid, 1.
976. Ibid, 9.
977. RCSA, Consultation Prototype – Employment Services Industry Code 2016.
978. RCSA, 2016 Proposed ESIC, 12.
979.  See footnote 232 at 3.2.2 for a description of the application of the Fair Work Act across different 

states and territories in Australia.
980.  See e.g. Work Health and Safety Act 2011 (Qld); Work Health and Safety (National Uniform 

Legislation) Act 2011 (NT); Work Health and Safety Act 2011 (NSW); Work Health and Safety Act 
2011 (ACT); Work Health and Safety Act 2012 (SA); Work Health and Safety Act 2012 (Tas).

981.  See e.g. Anti-Discrimination Act 1977 (NSW); Anti-Discrimination Act 1991 (Qld); Equal Opportunity 
Act 1984 (SA);  Equal Opportunity Act 1984 (WA);  Anti-Discrimination Act 1998 (Tas);   
Discrimination Act 1991 (ACT); Anti-Discrimination Act 1992 (NT).

982.  E.g. the Construction Occupations (Licensing) Act 2004 (ACT) may require some labour hire agencies 
to be licensed.

983. RCSA, 2016 Proposed ESIC, 13.
984. Ibid.
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‘during the late 1980s and into the 1990s, several licensing schemes were dismantled as they 
were considered to be anti-competitive.’ 985 It describes the remaining state laws which apply to 
segments of the employment services industry as vestiges of these previous arrangements.986  

Whilst no state or territory in Australia specifically regulates the labour hire industry or  
labour hire employment arrangements 987 as a discrete category, most other states regulate 
the provision of employment agency services in some way, including through licensing. 

The scope of this Inquiry does not require an examination of whether legislation regulating 
employment agents is necessary or desirable in Victoria. However, the position in other states 
and territories is nonetheless relevant in considering a licensing scheme which would apply  
to labour hire agencies in Victoria. These schemes are therefore examined below.

5.3.1 Australian Capital Territory 
The Agents Act 2003 (ACT) requires persons carrying on business as an employment agent  
to be licensed. It provides that a person without a licence commits a strict liability offence,  
with a maximum penalty of 100 penalty units and/or one year’s imprisonment, if the person 
carries on business as an employment agent, or pretends to be a licensed employment 
agent.988

Application of the scheme 
Section 22 of the Act provides that a person ‘carries on business as an employment agent 
if the person provides, or offers to provide, an employment agent service’ for a principal 
for reward.989 Employment agent services include finding, or helping to find, a person to 
carry out work for a principal,990 whether or not the work or employment is to be carried out 
under a contract of employment or otherwise.991 The Act also provides that a person is not 
entitled to bring a proceeding to recover a commission, fee or reward for a service provided 
by the person as an agent if the person was not licensed to provide the service when the 
service was provided.992  The Act excludes from the definition persons who merely publish 
advertisements.993

The RCSA has expressed some doubt over the Act’s application to labour hire.  
The introduction to the 2016 Proposed ESIC provides that the ACT scheme: 

…regulates placement and, seemingly, on-hire services. However, there remains doubt about 
whether it has any operation beyond a strict principal and agent relationship; and it does not  
appear to cover workforce contracting or contractor management services, where there is no 
sourcing service that is supplied.994 

985. Ibid.
986. Ibid.
987. See 3.1 re Victoria.
988. Agents Act 2003 (ACT) s 22.
989. Agents Act 2003 (ACT) s 22(1).
990. Agents Act 2003 (ACT) s 22(2)(a).
991. Agents Act 2003 (ACT) s 22(3).
992. Agents Act 2003 (ACT) s 23.
993. Agents Act 2003 (ACT) s 15.
994. RCSA, 2016 Proposed ESIC, 14.
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Requirements to obtain a licence
The Agents Act permits both individuals and companies to be licensed.995 For a corporation  
to be eligible to hold a licence, it must have at least one director who also holds a licence and 
no directors who are disqualified from holding a licence.996

The factors which disqualify a person from holding a licence include: 

•	 conviction for an offence involving dishonesty;
•	 bankruptcy, personal insolvency or involvement in management of a corporation in 

administration or subject to a winding up order;
•	 mental incapacity;
•	 disqualification by, or contravention of an order of, the ACT Administrative Tribunal or under  

a corresponding law or body;
•	 holding a suspended licence;
•	 for a corporation, having a controller or administrator appointed or being the subject  

of a winding up order; or
•	 contravening a licence condition or relevant provision of the Act.997 

Applications for a licence must be accompanied by a police certificate,998 and must state  
the place which will be the applicant’s main place of business.999 Licence applicants must  
give public notice of their intention to apply.1000 The current fees upon application, and for 
the required annual payment, are $762 for a one year licence and $2286 for a three year 
licence.1001 

Regulation of licence-holder’s conduct 
The Agents Act contains a number of provisions regulating the conduct of licensed agents, 
including employment agents. The Act permits the ACT Administrative Tribunal to make 
occupational discipline orders in respect of agents which breach fair trading legislation or 
licensing requirements.1002 Agents are required to advise in writing of any change to their  
main place of business.1003 Agents must not publish false or misleading advertisements.1004 
They must keep written records of a range of transactions for a five year period.1005 Further,  
the Commissioner for Fair Trading must enter a series of information about the agent on  
a public register.1006

995. Agents Act 2003 (ACT) s 24.
996. Agents Act 2003 (ACT) s 24(3).
997. Agents Act 2003 (ACT) s 27(1). Some exceptions are provided in s 27(2) and (3).
998. Agents Act 2003 (ACT) s 29(2)(b).
999. Agents Act 2003 (ACT) s 29(2)(a).
1000. Agents Act 2003 (ACT) s 28.
1001.  See: https://www.accesscanberra.act.gov.au/app/answers/detail/a_id/2300/~/ 

employment-agent-licensing#!tabs-4
1002. Agents Act 2003 (ACT) Division 3.4.
1003. Agents Act 2003 (ACT) s 68.
1004. Agents Act 2003 (ACT) s 79.
1005. Agents Act 2003 (ACT) Division 8.1.
1006. Agents Act 2003 (ACT) ss 160-161.
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In addition the Agents Act contains specific prohibitions applicable to an employment agent  
in respect of fees. Section 96(1) and (2) provide: 

96 Employment agents must only take fee from employer

(1) A licensed employment agent commits an offence if—

  (a) the agent asks for, or accepts, a benefit from a person for a service; and

  (b) the person is not—

   (i) seeking to have work carried out; or

   (ii) a model or performer.

  Maximum penalty: 50 penalty units.

(2) An offence against this section is a strict liability offence.

Section 171 of the Act enables rules of conduct which must be observed by licensed agents 
to be prescribed by regulation. The Agents Regulations 2003 contain rules of conduct. 
Part 8.2 of Schedule 8 to the Regulations contains a statutory code of conduct that 
applies to employment agents and other licensees under the Act. The rules of conduct are 
expressed in general terms, and include: knowledge of relevant legislation; honesty, fairness, 
professionalism, skill, care and diligence; acting in the client’s best interests; and a prohibition 
against ‘high pressure tactics, harassment or harsh or unconscionable conduct’.

5.3.2 Queensland

Regulation of agents
The Private Employment Agent Act 2005 (Qld) regulates agents in the business of finding 
work or workers for persons, or acting as agent for a model or performer.1007 However, s 4 
of the Act expressly excludes labour hire agents who participate in labour hire employment 
arrangements, as follows: 

3)  Also, a person is not a private employment agent if, for an agreed rate of payment to  
the person—

  (a) the person makes a worker of the person available to perform work, whether under  
a contract of service or a contract for service, for a client of the person; and

  (b) the worker works under the client’s direction; and

  (c) the person is responsible for performing the obligations owed by a person to the worker, 
including paying the worker for the work.1008

It also excludes persons who merely publish advertisements offering employment 
opportunities.1009

The Act facilitates the development of a code of conduct, which is contained in the 
Private Employment Agents (Code of Conduct) Regulation 2015 (Qld). Some examples  
of the requirements and prohibitions covered by the code of conduct include: 

1007. Private Employment Agents Act 2005 (Qld) s 4.
1008.  Private Employment Agents Act 2005 (Qld) s 4(3). RCSA considers that there is some  

doubt regarding whether the exemption is sufficient to exclude an on-hire firm that charges 
a ‘temp-to-perm fee’: 2016 Proposed ESIC, 13.

1009. Private Employment Agents Act 2005 (Qld) s 4(2).
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•	 knowledge of statutory obligations;1010

•	 honest, fair and professional conduct;1011

•	 promotion of compliance with relevant legislation or industrial instruments by work 
seekers and persons looking for workers;1012

•	 various obligations to act ethically towards work seekers;1013

•	 a prohibition on referring work seekers who are not legally entitled to work in Australia 
or another country where the work is sought;1014

•	 a prohibition on charging fees for providing services such as resume or interview  
preparation to work seekers, or fees, deposits or bonds as a condition of finding  
work for a work seeker temporarily residing in Australia, for work in Australia;1015

•	 maintenance of a register of work seekers, employers and placements, along with  
other records, for a six year period;1016

•	 prohibitions on providing false information to a work seeker about the availability of work, 
employment legislation or relevant industrial instrument;1017

•	 a requirement to identify the private employment agent on documentation it publishes; 
and1018

•	 a requirement to provide work seekers with an information statement about their rights  
under the Act.1019

Queensland Parliament labour hire inquiry
The Parliament of Queensland Finance and Administration Committee Inquiry into the practices 
of the Labour Hire Industry in Queensland was established on 2 December 2015,  
and released the Queensland Inquiry Report in June 2016.1020 It considered a range of similar 
issues to those considered by this Inquiry, and made a number of similar findings about the 
prevalence of ‘rogue’ labour hire operators in certain sectors.

The Queensland Inquiry made a single recommendation unrelated to direct regulation of  
labour hire in that state: that the relevant Queensland Minister progress ‘through COAG 
meetings to work together with the Federal Government to address the issuance of ABNs 
to employees as a way for labour hire agencies to avoid their employer obligations’.1021

However, the Committee members were unable to agree on the more significant issue  
of whether a state based licensing system should be established to regulate labour hire  
agencies operating in Queensland. This proposal was supported by government members 
of the Committee, while non-government members argued that a licensing scheme would 
‘increase red-tape’ and ‘the current regulatory framework is sufficient and could be more 
effective if it is better resourced’.1022

1010. Private Employment Agents (Code of Conduct) Regulation 2015 (Qld) r 5.
1011. Private Employment Agents (Code of Conduct) Regulation 2015 (Qld) r 6.
1012. Private Employment Agents (Code of Conduct) Regulation 2015 (Qld) r 8(2)(a).
1013. Private Employment Agents (Code of Conduct) Regulation 2015 (Qld) rr 9-15.
1014. Private Employment Agents (Code of Conduct) Regulation 2015 (Qld) rr 16-17.
1015. Private Employment Agents (Code of Conduct) Regulation 2015 (Qld) rr 18-19.
1016. Private Employment Agents (Code of Conduct) Regulation 2015 (Qld) rr 20-25.
1017. Private Employment Agents (Code of Conduct) Regulation 2015 (Qld) r 26.
1018. Private Employment Agents (Code of Conduct) Regulation 2015 (Qld) r 27.
1019. Private Employment Agents (Code of Conduct) Regulation 2015 (Qld) r 29.
1020. Queensland Inquiry Report (2016).
1021. Ibid vii.
1022. Ibid, 39; see also 61-65.
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The government members issued a Statement of Reservation which included two 
recommendations in addition to the one on which all Committee members agreed  
(see above).1023 The first additional recommendation was that: 

The Parliament should legislate to: 

	 	 •	 Establish	a	register	of	labour	hire	employers	in	Queensland

	 	 •	 	Provide	that	only	registered	labour	hire	employers	shall	be	permitted	to	 
contract for the provision of labour hire; and 

	 	 •	 Require	that	continued	registration	is	conditional	upon	compliance	with:	

   –  Fair Work legislation and associated employment conditions, 
including time and wage records

   – WorkCover insurance obligations

   – Workplace health and safety legislation

   – Anti-discrimination Act 1991 and similar federal legislation

   – Accommodation standards for employees 

   – Taxation and Superannuation Guarantee legislation 

   – Criminal Code Act 1889

	 	 •	 	Provide	a	‘fit	and	proper	person’	test	for	the	disqualification	of	persons	for	 
eligibility to be a labour hire employer 

	 	 •	 	Minimise	the	impact	on	employers	by	…	providing	a	simple	application	and	 
renewal process, with exclusion from the register on application to QCAT.1024

The second recommendation by government members of the Committee relates to  
regulation of what is described in the report as a ‘third party contractual relationship.’ 1025  
It provides as follows: 

The Parliament should legislate to provide that labour hire contracts used by registered  
labour hire employers must provide: 

	 	 •	 	Payment	of	wages	and	conditions	in	accordance	with	the	Fair	Work	Act	2009	is	a	
requirement of the contract; and 

	 	 •	 	Where	the	employee	is	unable	to	seek	recovery	of	unpaid	wages	from	the	labour	 
hire employer due to administration, liquidation or an inability to locate the labour  
hire employer, the employee may recover unpaid wages from the host; and 

	 	 •	 The	employee	shall	be	able	to	sue	upon	the	terms	of	the	contract.

As at 17 August 2016, the Queensland Government was yet to foreshadow any legislative  
change arising from the Queensland Inquiry Report. 

1023.  It is noted that the Government members of the Committee rejected the imposition of bonds to 
ensure that labour hire employers can meet employees’ entitlements (even if the employing entity 
has gone into liquidation): ibid, 58.

1024. Ibid, 57.
1025. Ibid, 59.
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5.3.3 South Australia 

Regulation of agents
The South Australian Employment Agents Registration Act 1993 and Employment Agents 
Registration Regulations 2010 establish a licensing system for employment agents. 

The Act defines ‘employment agent’ to mean: 

a person who, for monetary or other consideration, carries on the business of—

  (a) procuring workers for persons who desire to employ or engage others in any kind of work; or

  (b)  procuring employment for persons who desire to be employed or engaged by others in any 
kind of work,

but does not include—

  (c)  a charitable or benevolent organisation which carries on any such activity on a non-profit 
basis; or

  (d) an organisation or association of a class excluded from this definition by the regulations; …1026

The Regulations provide, for the purposes of sub-paragraph (d) of the above definition, that: 

An organisation or association is excluded from the definition of employment agent in section 3 of 
the Act insofar as it administers a group training scheme jointly funded by the Commonwealth and 
State Governments for—

  (a)  the procurement of apprentices or trainees for persons who desire to employ or engage  
such persons in any kind of work; or

  (b) the procurement of employment for apprentices or trainees.1027

The Act provides that a person must not carry on business as an employment agent or  
hold himself or herself out as an employment agent, unless that person holds a licence.1028

An additional exclusion, according to guidance material issued by the South Australian 
Government, is that of: 

An organisation that operates a labour hire business. A labour hire arrangement is one where  
a labour hire agency or agency provides individual workers to a client or to a host, where the  
workers are under the host company’s direction; however the labour hire agency remains  
ultimately responsible for the worker’s (their employee’s) remuneration.1029

RCSA takes a different view as to the application of the Act, stating that it ‘regulates  
placement (including work seeker representation) and on-hire services.’ 1030

Features of the South Australian agents registration scheme include: 

•	 licensing	requirements	such	as	a	fit	and	proper	person	test;1031 

•	 prohibitions	on	recovering	fees	for	acting	as	an	unlicensed	employment	agent;1032 

1026. Employment Agents Registration Act 1993 (SA) s 3.
1027. Employment Agents Registration Regulations 2010 (SA) r 3.
1028. Employment Agents Registration Act 1993 (SA) s 6.
1029.  Safework SA, Guide For Applicants For A Licence To Carry On The Business Of An Employment 

Agent (1 January 2013) at: http://www.safework.sa.gov.au/show_page.jsp?id=2280#.V5FG8TZf2Ul.
1030. 2016 Proposed ESIC, 15.
1031. Employment Agents Registration Act 1993 (SA) s 7(11).
1032. Employment Agents Registration Act 1993 (SA) s 14.
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•	 a	requirement	to	register	premises;1033 

•	 a	requirement	to	display	at	the	premises	a	scale	of	fees;	and1034

•	 some	limits	on	charging	fees	to	workers,	although	as	RCSA	observed:	‘curiously,	the	scheme	
tacitly permits fees to be charged to work seekers in so far as it preserves provisions that allow 
“deposits” to be taken from work seekers - presumably to be held against fees that they may 
be required to pay.’ 1035

South Australian Parliament Labour Hire Inquiry
The Parliament of South Australia Economic and Finance Committee’s Inquiry into the Labour 
Hire Industry, was established on 11 June 2015. Its terms of reference include whether there 
is exploitation or harassment of labour hire workers; non-payment or under-payment of wages 
and superannuation; avoidance of taxation; as well as the responsibilities of host companies, 
registration of labour hire businesses and support for a coordinated national approach to 
labour hire regulation.1036 Submissions to the South Australian Inquiry closed on 27 July 2015. 
The Committee heard evidence between November 2015 and 17 March 2016, and as at 17 
August 2016, was yet to report. 

5.3.4 Other states
New South Wales does not have any licensing system for employment agents. However, Part 
4 Division 3 of the Fair Trading Act 1987 (NSW) regulates employment placement services, 
defined as: 

… a service provided by a person as an agent for the purpose of:

  (a)  finding or assisting to find a person to carry out work for a person seeking to  
have work carried out, or

  (b) finding or assisting to find employment for a person seeking to be employed,

whether or not the employment or work is to be undertaken or carried out pursuant to  
a contract of employment.1037

Section 49 of the Act prohibits charging fees from a person seeking employment for the 
provision of employment placement services. Again, RCSA suggests that this is applicable 
to on-hire arrangements.1038

Western Australia’s Employment Agents Act 1976 creates a licensing system for employment 
agents, but expressly exempts labour hire arrangements.1039 The scheme does not appear to 
cover workforce contracting or contractor management services, where no sourcing service 
is supplied. However, an agent may be excluded from the industry if they have breached 
standards set down in the Act.

1033. Employment Agents Registration Act 1993 (SA) s 16.
1034. Employment Agents Registration Act 1993 (SA) s 19.
1035. Employment Agents Registration Act 1993 (SA) s 20; 2016 Proposed ESIC, 15.
1036. See: https://www.parliament.sa.gov.au/Committees/Pages/Committees.aspx?CTId=5&CId=173.
1037.  Fair Trading Act 1987 (NSW) s 48(1). This excludes mere advertising (s 48(2)), and the modeling  

and entertainment industry (s 48(3)).
1038. 2016 Proposed ESIC, 14.
1039.  Employment Agents Act 1976 (WA) s 5(3) provides as follows: ‘A person who, as principal, is the 

employer responsible for the payment of wages or other lawful obligations to an employee and who, 
as such employer, provides to other persons the services of his employees to perform tasks of a 
temporary nature on the basis of predetermined rates agreed between those other persons and 
himself as such employer, no fee or expense being incurred by the  employee in or in relation to the 
performance of such tasks, shall not be deemed by reason only of that fact to be an employment 
agent.’
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During 2015, the Western Australian Government conducted a review of its licensing scheme 
and advanced a number of proposed changes to move to a negative licensing system and 
changes to conduct requirements.1040 Under a negative licensing system, employment agents 
would be required to comply with regulated standards in terms of work or conduct.

The Northern Territory does not have legislation relating to employment agents or labour hire 
arrangements.

5.3.5 Conclusion
It is apparent from the above summary that whilst the position in other states varies, Victoria 
(along with the Northern Territory) is one of only two jurisdictions without some form of 
regulation touching upon employment agents.

The schemes operating elsewhere in Australia are not generally directed towards labour hire 
agencies, and a number expressly exclude labour hire. The basis for exclusion of labour hire 
from most of these schemes is not clear. Whilst they draw a distinction between providing 
recruitment services for persons who will ultimately be employed by the host and sourcing 
work for persons who are employed directly by an agency, this distinction is not material to  
the matters which are regulated under these schemes. It is apparent from evidence provided  
to the Inquiry that many of the concerns which the various employment agent schemes seek 
to address also occur within labour hire arrangements. 

Further, it seems likely that many labour hire agencies would also provide what can broadly 
be described as ‘recruitment’ services, which appear to be the primary target of the various 
schemes, and thus would be required to hold a licence or otherwise comply with the statutory 
requirements prescribed under each scheme. In addition, even a labour hire agency which 
does not provide standard recruitment services may also be caught by the provisions.  
For example, RCSA has noted that whilst the Queensland legislation is intended to exempt  
on-hire agencies, ‘on-hire agencies that charge temp-to-perm fees, or “deemed placement” 
fees, may be brought back within the scope of the legislation because the fee is for a service 
outside the strict scope of on-hire.’1041

5.4 Recent proposals for labour hire regulatory 
reform 
5.4.1 Federal parliamentary inquiries 
Two federal parliamentary inquiries have considered and reported on matters relating to the 
regulation of labour hire this year. 

Firstly, as noted earlier in this Report, in March 2016, the Australian Government Senate 
Education and Employment References Committee concluded its inquiry into the impact of 
Australia’s temporary work visa programs on the Australian labour market and on temporary 
work visa holders. 

The Labor-Greens Majority Senate Work Visa Report1042 made several recommendations for 
regulatory reform, including in respect of the labour hire industry (in respect of which it found 
significant evidence of mistreatment of migrant workers).1043 These recommendations included 
the introduction of a national licensing regime for labour hire contractors, requiring 

1040. See: https://www.commerce.wa.gov.au/consumer-protection/employment-agents-act-review-2015.
1041. RCSA, Guidance Note No. 0409-02, 13 March 2009.
1042. Senate Work Visa Report (2016). 
1043. See also chapter 4. 
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demonstrated compliance with all workplace, employment, tax and superannuation laws, 
and providing that businesses can only use a licensed labour hire contractor, including 
where labour hire is subcontracted. The majority members of the Senate Committee also 
recommended the creation of a public register of all labour hire contractors.1044 The case in 
favour of licensing and registration was presented as follows:

A significant benefit of labour hire licensing is the creation of a level playing field for legitimate 
labour hire companies and for businesses that use labour hire contractors to source labour. A public 
register of licensed labour hire contractors would also help supermarkets and other lead firms assure 
themselves that their supply chains are free of worker exploitation. 

Labour hire licensing would also allow the FWO and trade unions to easily locate a particular labour 
hire contractor and verify whether that contractor is licensed and operating lawfully.

…

The Committee is of the view that a licensing regime for labour hire contractors is vital to disrupt 
the current business model of unscrupulous labour hire contractors in Australia (who use their 
connections with labour hire agencies located overseas) to supply vulnerable temporary visa workers 
to pre-allocated jobs in Australia.1045 

Coalition members of the Senate Committee supported some aspects of the majority report, 
but rejected a number of the key recommendations, including the introduction of labour hire 
licensing.1046 

On 15 October 2015, whilst the Senate Inquiry was under way, the Employment Minister 
Senator The Hon Michaelia Cash announced the establishment of a Ministerial Working Group 
to consider policy options to protect vulnerable foreign workers in Australia.1047 The Ministerial 
Working Group was reportedly considering a range of options including a labour hire licensing 
scheme.1048 

This followed on from the establishment in July 2015 of Taskforce Cadena, a joint operation 
between the Department of Immigration and Border Protection, Australian Customs and Border 
Protection Services and FWO, to conduct operations targeting visa fraud, illegal work and the 
exploitation of foreign workers particularly in the labour hire industry.1049 

Secondly, the Commonwealth Parliament Joint Standing Committee on Migration released its 
Seasonal Worker Program Report May 2016. 

Whilst, again, this Inquiry was not specifically focused upon labour hire, it reported that: 

[t]owards the end of the inquiry, the Seasonal Worker Program… received some negative media 
coverage over the alleged mistreatment of seasonal worker participants. These reports alleged that 
seasonal workers were underpaid, housed in substandard accommodation, refused medical access 
and pastoral care, and verbally abused and underfed.’1050 

The report sets out substantial evidence of unlawful practices by labour hire operators.1051  
The Committee stated it was ‘of the view that labour hire companies and, in particular, the so 

1044. Senate Work Visa Report (2016), 328.
1045. Ibid.
1046. Ibid, from 331.
1047.  Senator The Hon Michaelia Cash, Ministerial Working Group to Help Protect Vulnerable Foreign 

Workers, Media Release (15 October 2015).
1048.  House of Representatives, Questions in Writing, Foreign Workers (Question No. 1556), 23 November 

2015.
1049.  Senator The Hon Michaelia Cash, Ministerial Working Group to help Protect Vulnerable Foreign 

Workers, Media Release (15 October 2015). 
1050. Seasonal Worker Program Report (2016), 135.
1051. See also Chapter 4.

1969

1969



231PART I – LABOUR HIRE 

called ‘phoenix’ operators are particularly harmful to the industry and seasonal workers.1052 The 
report includes the following recommendation, which is significant because it was supported 
by all members of the Joint Standing Committee: 

The Committee notes the Senate Education and Employment References Committee’s 
recommendation that: 

   … a licensing regime for labour hire contractors be established with a requirement that a 
business can only use a licensed labour hire contractor to procure labour. There should be a 
public register of all labour hire contractors. Labour hire contractors must meet and be able to 
demonstrate compliance with all workplace, employment, tax and superannuation laws in order 
to gain a license [sic]. In addition, labour hire contractors that use other labour hire contractors, 
including those located overseas, should be obliged to ensure that those subcontractors also 
hold a license [sic].

The Committee supports the recommendation of our Senate colleagues and urges the Australian 
Government to establish a licensing regime for labour hire contractors.1053 

5.4.2 Major parties’ policies for the 2016 election 
In the lead up to the 2016 federal election, the Australian Labor Party (ALP) committed to 
implementing a national licensing regime for the labour hire industry, to commence from 1 July 
2017.1054 This formed part of a broader policy package aimed at addressing the issue of worker 
exploitation.1055 

The Liberal/National Coalition’s election policy1056 committed a future Coalition government to a 
range of reforms (although no proposals directed specifically at the labour hire industry). Some 
of the proposals in the policy, such as stronger accessorial liability for ‘parent companies’ in 
respect of breaches of the law by subsidiaries, may apply to labour hire in the rare cases where 
there is a corporate relationship between the labour hire agency and the host. The Coalition 
policy is considered further at 8.3. 

The Australian Greens did not have an election policy directed towards regulatory reform of 
labour hire. A proposal of the Australian Greens in relation to franchising is also considered 
further at 8.3.

5.4.3 Historical proposals for reform 
The recent focus on regulatory reform relating to labour hire has occurred against the backdrop 
of similar proposals in the mid-2000s, following a range of similar public inquiries. 

The New South Wales Government established a Labour Hire Industry Task Force in 2000, 
which provided its final report in 2001. The majority of the taskforce recommended that the 
New South Wales Government give in-principle approval to the establishment of a licensing 
regime for labour hire companies.1057 This recommendation was not implemented.1058 

The 2005 Victorian Inquiry Report made several recommendations, the majority of which 
were directed towards labour hire and occupational health and safety. These included a 
recommendation that a registration system for labour hire agencies be established and 

1052. Seasonal Worker Program Report (2016), 149. 
1053. Ibid, 149-150.
1054. ALP, Protecting Rights at Work: Licensing Labour Hire, Policy for the 2016 Election. 
1055.  ALP, Protecting Rights at Work- Fact Sheet, 2016; ALP, A Fairer Temporary Work Visa System – Fact 

Sheet, 2016.
1056. Liberal/National Coalition, The Coalition’s Policy to Protect Vulnerable Workers, May 2016.
1057. New South Wales Labour Hire Task Force, Final Report (Sydney, December 2001), 53.
1058. 2005 Victorian Inquiry Report, 9. 
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administered by the (then) Victorian WorkCover Authority.1059 This register was subsequently 
developed and continues to be maintained by WorkSafe.1060

The Federal Government’s 2005 Independent Contracting Report1061 included 
recommendations in respect of labour hire primarily related to improved data collection and 
occupational health and safety. Its recommendations included that a voluntary labour hire 
industry code of practice be established by 2007, endorsed by the Australian Competition 
and Consumer Commission.1062 The report noted that if the labour hire industry did not 
readily accept or comply with the code, it could be made mandatory.1063 The dissenting report 
recommended the establishment of a ‘mandatory register to ensure that labour hire companies 
comply with proper employment and business practices.’1064 

5.5 Should the Inquiry recommend regulatory 
reform? 
5.5.1 Participants opposing regulation 
A threshold question for the Inquiry to consider is whether regulation to address the problems 
identified with labour hire is desirable or appropriate. Many unions, individual workers, 
community groups and academics argued in support of such regulation in their submissions 
and evidence to the Inquiry.1065 

In contrast, a number of industry organisations submitted that regulation is undesirable, 
irrespective of the findings that the Inquiry ultimately makes. A key concern for Victorian 
industry is the economic context in which businesses in Victoria operate, which VCCI 
described as ‘fragile’, citing a soft labour market, an only recently reduced unemployment 
rate, precarious business sentiment and difficult trading conditions for small business.1066 
AMMA suggested that imposing additional employment costs on business would be 
counterproductive to the Victorian Government’s employment creation and investment 
attraction goals, particularly in the resource industry.1067 The imposition of additional labour 
costs to business was cited by several Inquiry participants to be undesirable.1068 

Another key basis of opposition to regulation expressed in submissions and evidence is a view 
that a legislative response would be disproportionate to the size and scale of the problem to 
be tackled. Some industry bodies considered that recent high profile examples of exploitation 
of workers are not widespread, and ‘do not represent the conduct of the great majority of 
Australian businesses.’1069 ACCI submitted that there is no conclusive evidence suggesting that 
employers operating labour hire businesses, or employers that hire employees sourced through 
labour hire agencies, are any less compliant with their employment obligations relative to the 

1059.  Parliament of Victoria, Economic Development Committee, Inquiry into Labour Hire Employment in 
Victoria, Interim Report, December 2004, recommendation 5.1.

1060. See 3.5.
1061.  Parliament of Australia, House of Representatives Standing Committee on Employment, Workplace 

Relations and Workforce Participation Committee, Making it Work: Inquiry into independent 
contracting and labour hire arrangements (Canberra, August 2005).

1062.  Ibid, 93.
1063. Ibid, 92.
1064. Ibid, 239.
1065. See 5.6.1.
1066. VCCI, Submission no 25, 2.
1067. AMMA, Submission no 59 7-8.
1068. See e.g. VCCI, Submission no 25; Ai Group, Submission no 53; RCSA, Submission no 110.
1069. VCCI, Submission no 25, 5.
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general employer population.1070 AMMA expressed concern about additional and unwarranted 
costs to business across the board in response to what it describes as ‘isolated complaints 
raised by individuals within particular companies and confined to particular sub-sectors of the 
Victorian economy.’1071 A VCCI member expressed concern that additional regulation would 
impact the many compliant operators in the labour hire sector, including those operating solely 
with high skill/high wage employment where there is little risk of exploitation.1072 

A further significant basis of opposition to regulation is the view that workplace relations 
are already highly regulated with detailed and complex laws in place to address improper 
practices, and the existing regulatory framework is sufficient.1073 VCCI observed that ‘in recent 
high profile cases where employees involved in temporary work have been adversely impacted, 
it is typically where existing workplace laws have been breached.’1074 

A related argument against regulation is that resources should instead be directed towards 
‘greater education and support for employers and employees’, improved complaint resolution 
and increased resourcing for compliance and enforcement of existing laws.1075 

The cost of further regulation to already compliant businesses was another key basis of 
opposition amongst industry groups and labour hire companies, particularly in respect of any 
labour hire licensing scheme. For example, Standby Staff told the Inquiry that licensing would 
likely cost it around $10,000 to $20,000, and that would probably cause a number of smaller 
agencies to close, and other agencies would never grow.1076 Similarly, a number of participants 
submitted that whilst another layer of regulation would impose additional costs, it would be 
unlikely to have any impact on rogue operators who are already flouting their legal obligations. 
These submissions are summarised at 5.6.2. 

5.5.2 Some proposals for regulation of labour hire received  
by the Inquiry

Introduction 
The Inquiry heard a number of proposals about how to improve regulation of labour hire in 
Victoria and nationally. Proposals relating solely to labour hire regulation are set out in this 
chapter. Other proposals which may relate to labour hire but also have broader application  
to insecure work are set out in Part II.1077 

National Union of Workers 
Dr Underhill’s submission included a 2013 desktop review of licensing arrangements 
internationally, which she had conducted on behalf of the NUW.1078 As a result of this review, Dr 
Underhill identified four important characteristics of a licensing system. Firstly, she argued that 
licensing systems need to create sufficient barriers to entry to offer protection of labour hire 
workers’ employment conditions. This could take the form of minimum capital requirements, 
past labour law compliance or minimum experience and qualifications. Secondly, licensing 

1070. ACCI, Submission no 55, 5.
1071. AMMA, Submission no 59, 2.
1072. VCCI, Submission no 25, 5.
1073. ACCI, Submission no 55, 5.
1074. VCCI, Submission no 25, 5.
1075. VCCI, Submission no 25, 5.
1076. Standby Staff Services, Melbourne hearing, 25 February 2016.
1077.  The Inquiry received a small number of additional proposals for legislative reform which are not 

considered in this Report, for example proposals relating to the Payroll Tax Act 2007 (Vic) and 
Protected Disclosures Act 2012 (Vic).

1078. Dr Underhill, Submission no 32 and Underhill (2013).
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systems increasingly incorporate minimum employment requirements for agency workers, 
which provides leverage for compliance. Thirdly, penalties for breaches of licensing laws 
need to be balanced so that they are stringent enough to encourage compliance, but not so 
onerous as to create an imperative to circumvent the licensing scheme. Finally, penalties are 
increasingly being imposed on both host companies and labour hire operators. Importantly,  
Dr Underhill finds that licensing systems which only require the supply of key information 
from the licensee, such as contact details, are ineffective. Underhill also identified proper 
enforcement as key to the success of licensing systems, as well as ensuring that workers who 
have been victims of illegal conduct by agencies be given an avenue through which they can 
lodge a complaint.1079 

The NUW proposal for a labour hire licensing scheme broadly adopts these characteristics. 
NUW submitted that the Victorian Government should implement a licensing scheme model 
with five essential features. These include: 

•	 payment of a bond and annual licence fee by a company to the Victorian Government to 
operate a labour hire agency in Victoria (a bond of at least $50,000 is proposed); 

•	 maintenance of a threshold capital requirement, to act as a barrier to entry by small, under-
capitalised companies and also to reduce the incidence of phoenixing; 

•	 a series of core requirements for licence holders and related parties, including a fit and 
proper person test, licensing requirements for natural persons managing or controlling the 
company (as well as the company itself), annual reporting requirements and workplace law 
compliance; 

•	 a dedicated compliance unit with inspection and compliance powers, which would establish 
and maintain a public register; and 

•	 mandatory workplace rights and entitlements training for labour hire workers by a relevant 
trade union.1080 

RCSA 
RCSA is opposed to a labour hire licensing system and any state-based regulation of the 
industry. Instead, it proposes an industry code pursuant to the Competition and Consumer Act 
2010 (Cth) (CC Act). It has released two versions of its proposed code, a public exposure draft 
in 2015 (2015 Proposed ESIC)1081 and the updated 2016 Proposed ESIC.1082 

Notwithstanding RCSA’s opposition to a licensing system, the 2015 Proposed ESIC contained 
a number of features which were not dissimilar to the types of obligations which have been 
proposed by Inquiry participants for inclusion in a licensing system. In particular, the proposed 
ESIC would have: 

•	 required an employment services provider to disclose in writing, upon reasonable request, the 
identity of all parties in a tiered supply chain or an outsourced/delegated arrangement; 

•	 restricted misleading job advertisements;

•	 contained two subdivisions dealing expressly with Worker Protections and Fair Work Practices, 
including a clause prohibiting exploitation of workers as follows: 

    An employment services provider must not engage in or facilitate any act that exploits a person, 
who may be vulnerable to exploitation by reason of any: 

1079.  Underhill (2013), 11. See also Mitlacher, Waring, Burgess and Connell (2014), 22. These authors 
noted that there is merit in the registration and regulation of employment agencies but only if it is 
coupled with, ‘a well-resourced system of inspection and enforcement to prevent illegal or non-
registered agencies from circumventing rules.’

1080. NUW, Submission no 91, 18.
1081. Employment Services Industry Code, Public Exposure Draft, May 2015.
1082. Consultation Prototype – Employment Services Industry Code 2016.
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  (a) attribute in respect of which it would be unlawful to discriminate against the person; or 
  (b) perceived lack of legal status and protections; or 
  (c) language barriers; or 
  (d) limited employment options; or 
  (e) dependency on the employment services provider; or 
  (f) poverty and immigration related debts; or 
  (g) social isolation; 

•	 prohibited forced labour; 

•	  included a ban on charging most fees to a work seeker and a requirement to keep a register of 
fees charged; 

•	  prohibited engagement of a work seeker in any manner that is not a ‘genuine reflection of the true 
work relationship’; 

•	  prohibited the supply of labour to replace workers taking lawful protected industrial action; 

•	  prohibited harsh or unfair contracts including those designed to avoid legal requirements; and 

•	  prohibited provision of an employment service that facilitates multiple hiring to avoid overtime and 
penalty rate requirements. 

Ai Group submitted that it was not convinced of the merits of a formal code applying under the 
CC Act, as proposed by the RCSA. Its concerns relate to both the concept of a formal code 
under the CC Act, which would impose onerous obligations on labour hire agencies and their 
clients, and the content of various clauses in the 2015 Proposed ESIC.1083 

CELRL submitted that it was not yet clear whether the RCSA’s proposed code would be 
adopted by the federal government, and that it was inherently uncertain as to whether the 
Australian Competition and Consumer Commission (ACCC) would be willing to devote 
the necessary resources to ensure adequate implementation of the code, especially in the 
sectors which have proved to be most problematic from a compliance and enforcement 
perspective.1084 

NUW submitted that a code or registration system of the kind promoted by the RCSA would be 
‘entirely inadequate in preventing the kinds of abuses in the industry that have been presented 
to the Inquiry.’1085 

The structure of the 2016 Proposed ESIC is fundamentally different to the 2015 Proposed 
ESIC. 

Rather than containing a series of mandatory rights and obligations, the 2016 Proposed ESIC 
now contains five ‘principles’, and a series of required ‘outcomes’ which are mandatory. 

As described in the 2016 Proposed ESIC, ‘the prescription of such a code may provide a less 
restrictive and cumbersome response to labour market exploitation, and one that preserves 
the goals of a Seamless National Economy and a National Workplace Relations System’. It is 
drafted as: 

… outcomes based regulation consistently with what is understood to be the Federal Government’s 
preference for principles and outcomes-based regulation. … Whilst the ESI Code sets out 
mandatory Principles and outcomes, outcomes-based regulation allows you to consider how you 
can most effectively achieve those outcomes in ways that reduce regulatory burdens and preserve 
scope for innovation and competitiveness. 

1083. Ai Group, Submission no 53, 25.
1084. CELRL, Submission no 99, 21.
1085. NUW, Supplementary Submission no 9, 4.
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The five principles are: equal opportunity and diversity; service; integrity and fair dealing;  
co-operation and assurance. The mandatory outcomes are divided into categories relating to: 
you and your work seekers; you and your customers; you and your supply chain; you and your 
competitors; and you and your business. 

Of particular relevance is the following outcome in the ‘you and your work seekers’ section: 

O(1.15) Exploitation

   You avoid causing or contributing to the exploitation of any work seeker, who may be vulnerable 
to exploitation by reason of any: 

	 	 •	 attribute	in	respect	of	which	it	would	be	unlawful	to	discriminate	against	the	person;	or
	 	 •	 perceived	lack	of	legal	status	and	protections;	or
	 	 •	 language	barriers;	or
	 	 •	 limited	employment	options;	or	
	 	 •	 dependency	on	the	employment	services	provider;	or
	 	 •	 poverty	and	immigration	related	debts;	or	
	 	 •	 social	isolation.

The code also then contains a range of ‘indicative behaviours’ and ‘contra indications’ which 
are not mandatory, but describe the kinds of behaviours which might indicate whether an 
outcome has been met. The ‘contra indications’ (ie non mandatory provisions) in respect of 
the outcomes under ‘you and your work seekers’ codify (albeit as a guide only) the types of 
behavior which are likely to contribute to an exploitative work arrangement. These include: 

CI(1.1) Coercion - Coercing a work seeker to accept work arrangements, pay or conditions less than 
the standard required by the Code.

CI(1.2) Mistreatment - Subjecting a work seeker to physical or mental mistreatment or bullying.

CI(1.3) Retention travel, ID or work documents - Unreasonably retaining a work seekers immigration, 
travel, identity, licensure or other work related documents.

CI(1.4) Restraints - Subjecting a work seeker to any unreasonable restraint of trade, movement,  
or communication.

CI(1.5) Foreign advertising - Advertising Australian jobs, sourcing, or recruiting work seekers 
exclusively or predominantly in an overseas jurisdiction or in a language other than English. 

CI(1.6) Adverse finding - Being the subject of any finding or decision of a court or tribunal having 
appropriate jurisdiction that you have caused or contributed to, or are to be treated as having 
caused or contributed to any breach of a workplace right or other adverse human rights impact.

CI(1.7) Inadequate Records - Failing to make and keep appropriate records to evidence that your 
work seekers receive all pay and entitlements as befits their true work relationship, status, and 
classification.

CI(1.8) Deceptive record keeping - Making false or deceptive records in relation to any of your 
responsibilities under the Code.

CI(1.9) Payslips - Failing to provide work seekers with appropriate payslips in a timely manner.

CI(1.10) Withholding information (informed consent) - Withholding information in such manner  
as to prevent work seekers making informed decisions about: 

  (a) whether and how you will represent them; 

  (b) the options available to them; 

  (c) whether to accept any offer of work that is made to them.
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CI(1.11) Withholding information (concealment of exploitation)- Withholding information in such 
manner as to prevent work seekers discovering that:

  (a) the terms and conditions upon which they are working or are to work do not meet the 
requirements of an Australian law;

  (b) they have been subjected to adverse human rights impacts,

CI(1.12) Work Specs - Failing to reasonably obtain and evaluate the scope and nature of work for 
which you present your work seekers.

CI(1.13) Forced goods or services - Forcing your work seekers unreasonably to obtain: 

  (a) specified goods or services; or 

  (b) goods or services from a specified source.

CI(1.14) Dubious debts - Creating debts between you and your work seeker that prevent your work 
seeker freely seeking work from other sources.

CI(1.15) Penalties - Subjecting, or threatening to subject, your work seeker to any penalty or other 
unfair detriment because the work seeker has terminated or given notice to terminate an engagement 
to perform work, or because the work seeker proposed to accept work from another source.

CI(1.16) Usurious Arrangements - If a work seeker is loaned money directly or indirectly by you to 
meet travel or other work related expenses:

(a) requiring the work seeker to pay a sum greater than the sum loaned; or

(b) failing to provide in writing full details of the repayment terms of the loan. 

CI(1.17) Outsource Monitoring - Failing to monitor arrangements for the outsourcing or cession to 
another person of your responsibilities with regard to a work seeker appropriately so as to avoid 
adverse human rights impacts or breaches of the work seeker’s workplace rights 

CI(1.18) Sub standard accommodation - Failing to provide, or take reasonable steps to ensure that, 
any accommodation provided in connection with work performed (or potentially to be performed) by 
your work seekers is safe and appropriate for the occupants.

CI(1.19) Sub standard travel arrangements - Failing to provide, or take reasonable steps to ensure 
that, any travel arrangements that you make (or require to be made), directly or indirectly, in 
connection with work performed by your work seekers is safe and appropriate for them.

In addition, the code makes provision for (presumably voluntary) accreditation in the ‘Schedule 
– Accreditation Guidelines’. Guidelines for accreditation do not appear to require any of the 
above matters to be taken into account. Accreditation Guideline 9 – Proportionality provides as 
follows: ‘Assessment is carried out adopting a proportionate approach that is more concerned 
with identifying persistent and systematic exploitation, breaches of workplace rights or other 
adverse human rights impacts than with identifying isolated non-compliances.’

AUSVEG 
AUSVEG proposed the creation of a national register of labour hire firms with a proven history 
of compliance with Australian laws and standards. AUSVEG stated that this would not be a 
licensing system per se, but instead a publicly available list of organisations, administered 
by the Commonwealth Department of Employment, to which growers and visa applicants 
could be directed and encouraged to deal with. The register could also act as an intelligence 
database for government monitoring and enforcement of compliance with workplace laws in 
the sector. To be eligible for inclusion on the list, a labour hire organisation would need to prove 
a history of compliance with Australia’s workplace, industrial relations and taxation laws, and 
then be subject to regular inspection or auditing to prove continuing compliance. AUSVEG 
proposed that approval from the ATO, the Department of Employment, the Department of 
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Immigration and Border Protection and state occupational health and safety regulators would 
be required prior to inclusion on the register.1086 AUSVEG indicated during their appearance 
at the Inquiry’s Melbourne hearing that the scheme it proposes would be mandatory, in that a 
grower who utilised a labour hire provider not on the register would be subject to penalties.1087 

The Connect Group (Seasonal Workers Australia)
Connect Group Pty Ltd and its trading arm Seasonal Workers Australia (SWA), whilst not 
proposing a licensing system as such, proposed the implementation of a grower reporting 
system in the horticulture industry. In conjunction with growers’ existing obligations, any 
grower utilising the services of a contractor would be required to forward electronically all 
details of any contractor they engaged to a central federal government body. The details would 
be provided on a standard form, and include the contractor’s:

•	 Australian Company Number (ACN), ABN and trading name and addresses;
•	  bank details; and
•	  workers’ names and tax file numbers/visa/passport details.

A central body would receive this information electronically, and could then simply divert the 
relevant information to the appropriate state and federal bodies. These would include: 

•	 the ATO for tax and superannuation; 
•	  various state revenue offices for payroll tax; 
•	  various state workers compensation authorities for workers’ compensation premiums; 
•	  the Department of Immigration and Border Protection for visa cross checks; and 
•	  FWO for award compliance. 

A grower complying fully and wholly with this request would satisfy due diligence obligations 
under the law. A non-complying grower would face prosecution under a strengthened regime 
that would incorporate more severe sanctions and a simple burden of proof.1088 

Other proposals
An alternative approach, suggested by VLA, would be to require contracts between host 
companies and labour hire agencies to contain mandatory terms, including that: 

•	 	host	companies	fulfil	their	legal	obligations	to	protect	labour	hire	staff	in	the	host’s	workplace	
from bullying, discrimination and unsafe work practices; 

•	 	if	labour	hire	staff	make	a	complaint	of	bullying,	discrimination	or	unsafe	work	practices,	 
the labour hire agency will investigate at the host company’s expense; and 

•	 	a	substantiated	complaint	by	a	staff	member	of	a	labour	hire	agency	would	entitle	the	agency	
to terminate the contract with the host, and damages for the breach would be payable by the 
host company.1089 

The Inquiry also received some proposals that aspects of  labour hire regulation could be 
undertaken by outsourcing this function to private companies.1090

1086. AUSVEG, Submission no 22, 6; AUSVEG, Melbourne Hearing, 8 February 2016.
1087. AUSVEG, Melbourne Hearing, 8 February 2016.
1088. SWA, Submission no 40, 8.
1089. VLA, Submission no 84, 6.
1090.   See e.g. Caleb Tan, Geelong Hearing, 7 December 2015; Labour hire agency, Closed Hearing 25, 

Melbourne, 25 February 2016. 
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5.5.3 Does Victoria have the capacity to implement a licensing 
scheme? 

Introduction 
The Inquiry’s Terms of Reference provide that in making recommendations, it should have 
regard to matters including ‘[t]he limitations of Victoria’s legislative powers over industrial 
relations and related matters and the capacity to regulate these matters’1091 and ‘the ability of 
any Victorian regulatory arrangements to operate in the absence of a national approach’.1092 

Inquiry evidence about the capacity and desirability of Victorian regulation 
The Inquiry received several submissions and evidence regarding both the desirability of, and 
Victoria’s capacity to introduce, regulation to address issues identified by the Inquiry. 

Some participants were opposed to any further regulation at a state level. For example, HIA 
submitted that ‘piecemeal, state based legislation’ would undermine the national workplace 
relations system. HIA does not consider it appropriate that the Victorian Government take 
stand alone actions with respect to these issues at this time.1093 VCCI questioned why the 
Victorian Government is undertaking the Inquiry given that the majority of examples of harm to 
workers cited in the Background Paper relate to non-compliance with federal laws.1094 

Other participants supported a greater regulatory role for the Victorian Government. For 
example, Per Capita submitted that it is in the public interest for Victoria to regulate labour hire 
agencies, arising from: 

a need to ameliorate the negative effects of some practices in the industry identified in evidence to 
the inquiry, a need to protect the interests of those businesses operating legitimately and with due 
regard to appropriate standards, and the need to provide a practical mechanism to deal with these 
issues at their source.1095

Many of those who support Victorian Government regulation nonetheless recognise the 
difficulties of Victoria legislating in isolation in respect of employment or industrial relations 
matters. Dr Jill Murray submitted that changes to the Fair Work Act are needed to deal with 
many elements of the problems associated with exploitative labour hire, and with current laws 
permitting a high degree of insecurity, uncertainty and vulnerability at work.1096 Dr Murray noted 
the constitutional limitations upon the Victorian Government’s capacity to legislate, submitting 
that ‘the question for this Inquiry is what practical steps the Victorian Government can and 
should take in this area’.1097 Similarly, Per Capita noted that the Federal Government has clear 
primacy in workplace relations given the use of the corporations power to legislate in this area; 
and because of previous referrals of power by Victorian Governments. However, Per Capita 
considered that these limitations would not prevent the introduction of a properly designed 
state-based licensing system for labour hire agencies.1098 

The ACTU provided the Inquiry with a detailed analysis of the law with respect to the scope of 
Victorian regulatory power, and in particular the extent to which the Fair Work Act operates to 
exclude state laws, or otherwise covers the relevant field. The ACTU submitted, based on its 
analysis, that the express exclusions of certain state laws in the Fair Work Act do not prevent 

1091. Terms of Reference, (c)(i).
1092. Terms of Reference, (c)(v).
1093. HIA, Submission no 45, 15.
1094. VCCI, Submission no 25, 6.
1095. Per Capita, Submission no 89, 4.
1096. Dr Jill Murray, Submission no 16, 2.
1097. Dr Jill Murray, Submission no 16, 2.
1098. Per Capita, Submission no 89, 3.

1978

1978



240 Victorian Inquiry into the Labour Hire Industry and Insecure Work

regulation of labour hire businesses, other than in respect of their relationships with their 
employees. In particular, the ACTU submitted that Victorian regulation of, firstly, relationships 
between labour hire workers and the customers of labour hire agencies, and secondly, 
relationships between labour hire agencies and their customers, is not excluded by the Fair 
Work Act.1099 

The ACTU submission indicates that because of the Fair Work Act general protections 
provisions,1100 it may be problematic for the Victorian Government to impose industrial relations 
requirements upon licence-holders under a state-based labour hire licensing system. However 
other requirements, such as minimal capital reserves, fees and financial reporting requirements, 
could more readily be imposed. The ACTU further submitted that notwithstanding the 
general protections provisions, Victorian legislation could regulate the relationship between a 
labour hire agency and its customers by reference to the rates of pay afforded to the labour 
hire agency’s employees, provided it did not do so by reference to particular workplace 
instruments.1101 

The ACTU submission concludes that an optimal structure for a Victorian based legislative 
scheme would involve two elements: 

•	 firstly, laws applying directly to labour hire agencies dealing with licensing, capitalisation, 
reporting requirements and other matters; and 

•	  secondly, laws applying to customers of labour hire agencies requiring them to use only 
licensed operators, and addressing conditions for workers of labour hire agencies within the 
limits suggested above. 

The ACTU acknowledges that legislative action by the Victorian Government may nonetheless 
be subject to a High Court constitutional challenge, or reactive legislation by the Federal 
Government. However, it submitted that neither of these are sufficient reasons for the Victorian 
Government not to act.1102 

Ai Group, in contrast, submitted that any state or territory law imposing a licensing system that 
seeks to regulate or enforce employment terms and conditions would be excluded under s 26 
of the Fair Work Act. It also contended that the creation of a licensing system of the description 
advanced by the ACTU and AMWU, could offend the CC Act.1103 

Both the ACTU and Per Capita ultimately support a national licensing scheme for labour hire 
operators, or complementary state schemes. However, ACTU submitted that this process ‘has 
to start somewhere’1104 and Per Capita submitted that the desirability of a national scheme 
does not undermine the case for action by Victoria.1105 

Per Capita submitted several broad bases upon which regulation of labour hire in Victoria is 
justified, including that: 

•	 labour hire arrangements facilitate the avoidance of, or render inadequate, certain existing 
legislative protections;

•	 a state based licensing system would complement existing regulation and assist with the 
enforcement of existing standards;

1099. ACTU, Submission no 76, 50; see also Per Capita, Submission no 89, 55-7.
1100. See 3.4.3 for a discussion of the general protections provisions and their application to labour hire.
1101. ACTU, Submission no 76, 61-2.
1102. ACTU, Submission no 76, 36.
1103. Ai Group, Supplementary Submission no 7, 4-5.
1104. ACTU, Submission no 76, 32.
1105. Per Capita, Submission no 89, 4.
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•	  regulation would be directed at the market for labour hire agencies, not employment 
relationships; 

•	  regulation of labour hire through licensing would be consistent with the state’s regulation of 
a range of businesses and industries where a public interest in doing so has been identified, 
such as liquor and security;

•	  such a regime would promote fair competition on a level playing field amongst agencies 
by eliminating businesses prepared to compete on the basis of unethical, inappropriate or 
unlawful conduct; and 

•	  the significance of manufacturing and logistics to Victoria’s economy, and Victoria’s 
significance as a destination for new migrants to Australia, weigh in favour of regulation.1106

Victorian business licensing schemes  
Prima facie it is within the legislative capacity of the Victorian Parliament to regulate the 
conduct of businesses within the state. A key way in which this already occurs in Victoria is 
through business licensing. 

Victoria has a number of existing business licensing and registration schemes, some of which 
are administered by the Business Licensing Authority (BLA) within Consumer Affairs Victoria 
(CAV). They cover businesses and industries as diverse as real estate agents, motor vehicle 
traders, second hand dealers, and some operators in the sex industry. Other regulators cover 
licensing of private security and other businesses. 

Legislative licensing models used in Victoria vary. 

These models include registration/licensing systems requiring personal or business 
characteristics as a pre-requisite to obtaining registration, with the licensing authority having 
the ability to impose further conditions on registration/licensing. This model has the advantage 
of allowing the regulator to identify industry participants for compliance and enforcement 
purposes, and licensing/registration fees are used to finance the scheme. 

Within this category:

•	  Registration schemes usually rely upon eligibility criteria that can be objectively assessed, 
for example, that the person is not bankrupt, or currently disqualified from being a director of 
a company, or has not had a comparable licence cancelled in another Australian jurisdiction 
within the last five years. More focus can be placed on identifying those businesses that, 
once operating, demonstrate improper conduct that should disqualify them from continuing 
to operate. The Victorian second hand dealers scheme is an example of this model.

•	   Licensing schemes more commonly rely upon eligibility criteria that may include both 
objective (as above) and subjective elements (e.g. that the applicant is not a person likely to 
carry on such a business honestly and fairly, or the applicant does not have, or is not likely 
to continue to have, sufficient financial resources to carry on the business of trading). This 
discretion is what makes a licensing scheme more costly to administer as it focuses the 
most energy upon preventing ‘dodgy operators’ entering the market. The Victorian motor car 
traders schemes is an example of this model.

These models also include ‘negative’ licensing – where permission to operate is not required, 
but the scheme creates certain prohibitions which might prevent a person or business 
from commencing or continuing to operate, for example, if they have been found guilty 
of certain serious disqualifying offences. In addition, in some Victorian registration and 
licensing schemes, there are specific arrangements to allow a person or business to apply for 
permission to operate or to continue to operate, where they would otherwise be ineligible.

1106. Per Capita, Submission no 89, 4.
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Commonwealth laws
The potential limitations regarding any Victorian regulation of labour hire agencies, or hosts, 
which has been raised most commonly by Inquiry participants relates to the extent to which 
this would have the effect of regulating employment and contracting conditions. This is 
due to the substantial exclusion of state laws of this nature under the Fair Work Act and the 
Independent Contractors Act 2006 (Cth) (IC Act). 

Fair Work Act
The Fair Work Act significantly curtails Victoria’s capacity to regulate employment relationships 
and industrial relations matters. Part 1-3 Division 2 sets out the manner in which the Fair Work 
Act expressly excludes state and territory laws.

Section 26(1) provides that the Fair Work Act is intended to apply to the exclusion of all 
state or territory industrial laws.1107 A state or territory industrial law includes a range of laws 
which apply to employment generally and regulate matters such as terms and conditions of 
employment, workplace relations matters or adverse treatment in employment.1108 A law or 
an Act applies to employment generally if it applies to all employers and employees in the 
state,1109 or all employers and employees in the State except those identified (by reference  
to a class or otherwise) by a law of the state.1110 

Section 27 then sets out a series of laws which are not excluded by s 26. These include: the 
Equal Opportunity Act 2010 (Vic);1111 laws prescribed by regulation;1112 and laws dealing with 
‘non-excluded matters’ or rights and remedies incidental to those matters.1113 Section 28 of the 
Fair Work Act permits regulations to be made to exclude a State law, including to override  
a ‘non-excluded matter.’ 

In addition to the exclusions above, modern awards or enterprise agreements made under the 
Fair Work Act prevail over state laws to the extent of any inconsistency,1114 other than in 

1107.  Insofar as they would otherwise apply in relation to a national system employee or a national system 
employer. All private sector and most public sector employers in Victoria are national system 
employers as defined in s 14 of the Fair Work Act, as extended by s 30D of the Fair Work Act as 
a result of Victoria’s referral of powers to the Commonwealth. A national system employee is an 
individual so far as he or she is employed or usually employed by a national system employer. See 
Fair Work (Commonwealth Powers) Act 2009 (Vic), Fair Work Act ss 13, 30C.

1108.  See Fair Work Act ss 26(2)(b)(i)-(vi); 26(2)(c). A State or territory industrial law also includes laws 
providing for a court or tribunal constituted by a law of the State or Territory to make an equal 
remuneration order; providing for the variation or setting aside of employment rights and obligations 
on unfairness grounds; a law permitting trade union right of entry; an instrument of legislative 
character made under any of the above laws, or a law or instrument of a legislative character 
prescribed by regulation: Fair Work Act s 26(2)(d)-(h).

1109. Fair Work Act s 26(4)(a).
1110.  This is so whether or not it also applies to other persons, or whether or not an exercise of a power 

under the law affects all the persons to whom the law applies: Fair Work Act s 26(4)(b).
1111. And rights or remedies incidental to it: Fair Work Act s 27(1A), (1)(d)(i).
1112. Fair Work Act s 27(1)(b), (1)(d)(ii).
1113.  Fair Work Act s 27(1)(c), s 27(1)(d)(iii). Non excluded matters include superannuation; workers 

compensation; occupational health and safety; matters relating to outworkers; child labour; training 
arrangements, except in relation to some terms and conditions of employment; long service leave, 
except in relation to certain employees with Fair Work Act entitlements; leave for victims of crime; 
jury or emergency service duties; declaration, prescription or substitution of public holidays (other 
than employment rights and obligations); matters relating to provision of essential services or to 
situations of emergency; regulation of employee and employer associations and their members; 
workplace surveillance; business trading hours; claims for enforcement of contracts of employment 
other than where excluded by s 26(2)(e), and any other matters prescribed by the regulations: Fair 
Work Act s 27(2).

1114. Fair Work Act s 29(1).
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respect of the non-excluded matters listed above.1115 However, again, this qualification may 
be overridden by regulation.1116 Further, the Fair Work Act provides that the above is not a 
complete statement of the circumstances in which the Fair Work Act and instruments made 
under it are intended to apply to the exclusion of, or prevail over, laws of the States.1117 

Other Fair Work Act provisions which may potentially impact upon a state based licensing 
scheme include provisions within Part 3-1, General Protections. Section 340 of the Fair Work 
Act prohibits a person from taking adverse action against another person because the other 
person has a workplace right. Section 343 of the Fair Work Act prohibits action by a person 
with intent to coerce another person in respect of the exercise of a workplace right.1118 A key 
concern raised in the ACTU’s submission was whether a requirement in the proposed licensing 
system that a labour hire customer only enter a contract for services with a licensed labour hire 
agency may be inconsistent with these prohibitions, in light of a licensing requirement to be 
compliant with the Fair Work Act.1119 

Independent Contractors Act
The IC Act curtails Victoria’s capacity to regulate some independent contractor relationships. 

A key purpose of the IC Act is to prevent interference with the terms of independent 
contracting arrangements by excluding laws of the states and territories that confer or 
impose rights, entitlements, obligations or liabilities of a kind more commonly associated with 
employment relationships upon independent contracting arrangements.1120 

Part 2 of the IC Act excludes certain state or territory laws which affect the rights, entitlements, 
obligations or liabilities of a party to a ‘services contract’.1121 ‘Services contract’ is defined 
as a contract for services to which an independent contractor is a party, ‘that relates to 
the performance of work by the independent contractor’.1122 Section 7 provides (subject to  
exceptions relating to outworkers and owner drivers)1123 that state and territory laws do not 
affect a party to a services contract to the extent that the law would otherwise: 

•	 deem or treat a party to the services contract as an employer or employee for the purposes 
of a workplace relations law;1124 

•	  confer or impose rights and obligations which would be workplace relations matters if the 
parties were in an employment relationship;1125 or

•	  allow a court to alter a services contract on an unfairness ground.1126 

‘Workplace Relations Matters’ are defined in s 8 through both inclusions and exclusions. 
Relevantly, excluded from the definition is ‘professional or trade regulation.’1127 

1115. Fair Work Act s 29(2).
1116. Fair Work Act s 29(3).
1117. Fair Work Act s 30.
1118. Fair Work Act s 340.
1119. ACTU, submission no 76, Schedule 1.
1120. See IC Act s 3(2)(c).
1121. IC Act s 7. 
1122.  IC Act s 5(1). Note: Conditions or collateral arrangements relating to a services contract may be 

taken to be part of the services contract: see subsection (4). The contract must also have the 
requisite constitutional connection, set out in 5(2). 

1123. IC Act s 7(2).
1124. IC Act s 7(a).
1125. IC Act s 7(b). 
1126. IC Act s 7(c). Unfairness Ground is defined in s 9.
1127. IC Act s 8(2)(j). 
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Section 4 of the IC Act provides that ‘independent contractor’ is not limited to a natural person. 
There has been limited and inconclusive judicial consideration of the nature of a services 
contract, and in particular when a contract will be considered to ‘[relate] to the performance of 
work by the independent contractor.’1128 

Can Victoria implement a legislative licensing scheme? 
As noted above, business licensing is a common matter of regulation under Victorian law. A 
licensing scheme for labour hire agencies would in many respects be no different in character 
to many other business licensing schemes already operating in this state. Nothing in the 
provisions of the Fair Work Act or IC Act, which are examined above, would operate to 
preclude this. 

The express and other exclusions in the Fair Work Act may be enlivened should a scheme 
under Victorian law be applied to employment generally, and seek to require, as a licensing 
condition, that a labour hire agency afford its employees particular employment-like conditions. 
However, a scheme which merely required a labour hire agency to demonstrate compliance 
with the existing legal framework (such as the Fair Work Act and the OHS Act) would not 
involve any further regulation of the kind enlivened by the Fair Work Act exclusions. It is 
common for Victorian licensing schemes to require the licensee to demonstrate compliance 
with particular existing legal obligations (for example taxation laws or criminal laws).1129 

The IC Act may impact the state’s capacity to regulate conditions between a labour hire 
agency and a labour hire worker engaged as an independent contractor. However, a licensing 
scheme need not do that. Beyond that, the IC Act exclusions would only apply to any Victorian 
regulation of the contract between a host and the labour hire agency if that contract could 
be characterised as a ‘services contract’. This is unlikely, and even if it were able to be so 
characterised, the nature of the regulation imposed upon that contract is unlikely to be affected 
by the exclusions in the IC Act. 

Notwithstanding the above, there are no doubt some limits imposed by the current 
Commonwealth regulatory framework on any proposed Victorian legislative labour hire 
licensing scheme. I have had regard to these limits in considering the matters below, and they 
would need to be closely considered in the framing of any new Victorian legislation arising from 
my recommendations. 

5.6 A labour hire licensing scheme for Victoria 
5.6.1 Participants’ support for a licensing scheme 
As set out in 5.2, a number of other countries have implemented licensing or registration 
schemes for labour hire agencies. 

By far the most common reform proposal put forward by stakeholders was the introduction of 
a licensing system for labour hire operators in Victoria. The discussion below relates to a range 
of different but related options that were addressed in submissions and evidence, including 
licensing, registration and accreditation (for convenience, I use the term ‘licensing scheme’). 

1128.  See e.g. Kerrisk v DC Holdings Western Australia Pty Ltd [2013] FCA 2117; ATS (Asia Pacific) Pty Ltd 
v Dun Oir Investments Pty Ltd [2012] FCA 1004; ATS (Asia Pacific Pty Ltd v Dun Oir Investments Pty 
Ltd [2012] FCA 1460; Jy Smile Centre Pty Ltd and Anor v Idameneo (No123) Pty Ltd [2013] FCCA 
336.

1129.  See e.g. Estate Agents Act 1980 (Vic) s 14(5); Motor Car Traders Act 1986 (Vic), s 13(4); Second 
Hand Dealers and Pawn Brokers Act 1989 (Vic) s 6. 
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There was almost universal support for the implementation of a labour hire licensing scheme 
in Victoria in the submissions and evidence provided by trade unions to the Inquiry.1130 The 
particular features proposed by unions for such a scheme are explored further below. Amongst 
unions and other participants in the Inquiry who supported licensing, there was wide variation 
in terms of the particular model, scope and jurisdiction of a licensing scheme. 

Dr Underhill submitted that the introduction of a licensing regime for labour hire agencies 
would bring Victorian regulation into line with the now well-established approach in many other 
countries, including most of Australia’s major trading partners. She submitted that a licensing 
scheme has the potential to improve compliance with minimum employment and health and 
safety standards, and to curtail the use of undocumented workers and the exploitation of 
temporary migrant workers in horticulture and other industries.1131 

As Dr Underhill told the Inquiry: 

[Licensing] has to be, I think at least in part, to get rid of the small operators who continually fail to 
comply with their legal obligations, and licensing would be one way of creating a barrier. Yes, of 
course, there will always be a black market, but if you sort of get a balance between making it not 
too onerous to be licensed, then the incentive for the black market tends to disappear as well.1132 

The Bendigo Uniting Churches Social Justice Group submitted that a licensing system for 
labour hire agencies would provide meaningful oversight of an industry where all that is 
currently required to set up a labour hire agency is ‘$500, a computer with spread sheet 
capability and an internet connection.’1133 

Some participants supported a national licensing scheme, but not a state-based scheme.1134 
The GLA submitted that if licensing was introduced in Victoria, which did not operate 
elsewhere, this state might encounter labour hire agencies changing approach and only 
supplying labour outside of Victoria. It suggests considering whether a national approach could 
be adopted to avoid such risks.1135 

Similarly, some supported a scheme confined to particular industries, such as the horticulture 
industry. Mr Peter Crisp MP supports a national licensing or registration scheme for labour 
hire contractors operating in the seasonal labour market. He considers the scheme should 
operate nationally, as many labour contractors operate across state borders. The scheme he 
envisages would provide for labour contractors to be identified, and deregistered if found to 
have questionable business practices such as engaging undocumented workers. Advertising 
by contractors should include their registration number. A requirement for registration would 
be the provision of appropriate information to workers about the job to be undertaken, the 
method of payment, and details of who is responsible for paying the worker. The registration 
scheme would ensure that contractors as well as the employer are identified and liable in the 
chain of responsibility. In Mr Crisp’s view, most contractors operate ethically and a minimum 
set of standards would have little impact on their operations. Mr Crisp submitted that he had 
been advised by a number of registered hostel operators and labour hire businesses that 
any drawbacks in administering a higher regulatory regime would be more than offset by the 
improvement in the perception of the industry.1136 

1130.  See e.g. ASU Private Sector, Submission no 31, 20-21; HACSU, Submission no 35, 19-20; CPSU 
Communications, Submission no 61, 27; ACTU, Submission no 76, 3; NUW, Submission no 91, 26.

1131. Dr Underhill, Submission no 32, 11.
1132 Dr Underhill, Deakin University, Academic Forum, 25 May 2016.
1133. Bendigo Uniting Churches Social Justice Group, Submission no 18, 3.
1134. See e.g. AUSVEG, Submission no 22, 6; Melbourne Hearing, 8 February 2016.
1135. GLA, Submission no 15, 8.
1136. Peter Crisp MP, submission no 30, 4.
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In contrast, the NUW submitted that concerns with labour hire are systemic not sectoral, and 
that it would be ‘a mistake to subject only those industries where migrant or temporary, foreign 
workers predominate to a licensing system, while allowing the current laissez faire attitude 
towards labour hire in other industries to continue.’1137 

As indicated in the earlier discussion,1138 a key reason for the success of the GLA scheme in 
the UK appears to have been the high level of involvement and support from major industry 
players. In the Victorian context, there is some support for a licensing scheme from the labour 
hire sector itself, and other industry bodies, although it is far from universal. 

The East Gippsland Food Cluster supports tighter regulation of labour hire providers. Its 
Executive Officer, Dr Watts, told the Inquiry that the organisation would like to see much stricter 
regulatory oversight of the labour hire sector in order that employers, as well as employees and 
other stakeholders more broadly across the supply chain, can actually have confidence in the 
integrity of the labour hire operators.1139 

AUSVEG and the Connect Group indicated support for a particular model of labour hire 
regulation, each of which bears some similarities to a licensing model. These are explored 
further above.1140 

Agri Labour indicated a willingness to explore any initiative, such as licensing, to bring about 
greater compliance. However it was sceptical about the capacity of a licensing scheme 
to capture those operators already functioning outside the law. It considered threshold 
requirements of any regulatory scheme to include that: 

•	 it would not tie up cash flow; 
•	 industry would be fully and properly consulted in the design of any scheme to ensure that it 

is workable; 
•	  the scheme would cover all forms of third party labour supply, not just ‘labour hire’; and 
•	  consideration of an ‘accreditation system’ as an alternative be undertaken.1141 

Dr Joanna Howe told the Inquiry: 
Vegetables WA has asked me and some other academics to write a submission to their government 
around why they want a licensing scheme for labour hire because they feel then it protects them 
from risks like the Four Corners episode exposed last year.1142 

MADEC submitted that a mandatory certification process for labour hire providers, run 
by industry and vetted by government, would be useful, suggesting that the influence of 
the ‘demand side’ (such as exporters and larger supermarkets) could be used to change 
practices in the labour market and enforce ethical procurement standards.1143 It submitted 
that a licensing system without certification would be a ‘waste of time’. Its proposal envisaged 
that clients could still use non-certified labour hire agencies, but MADEC considers that a 
certification system would reduce the extent to which that would occur, particularly if it was a 
requirement of supply to upstream purchasers.1144 

1137. NUW, Supplementary Submission no 9, 4-5.
1138. See 5.2.1.
1139. Dr Nicola Watts, East Gippsland Food Cluster, Morwell Hearing, 29 February 2016.
1140. See 5.5.2.
1141. Agri Labour, Submission no 107, 4.
1142. Dr Joanna Howe, Adelaide University, Academic Forum, 25 May 2016.
1143. MADEC, Submission no 9, 4.
1144. MADEC, Submission no 9, 4.
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One labour hire agency confidentially submitted that as long as it was not onerous or costly, 
the agency would be happy to be a part of a licensing scheme.1145 Another considered that 
a licensing system would work in part if there were serious ramifications for businesses that 
choose not to use licensed labour hire companies, and the process was not more costly and 
time-consuming for companies already complying with legal obligations.1146 

A large user of labour hire services, including the provision of WHM visa workers, supported 
licensing as an excellent idea to implement a level playing field.1147 

5.6.2 Participants’ opposition to a licensing scheme
A number of key industry groups are opposed to the introduction of a labour hire licensing 
scheme, or as outlined above, any additional regulation of labour hire. Ai Group considered that 
there would be a number of particularly problematic aspects of a Victorian licensing scheme, 
including: 

•	 the application of a Victorian-based licensing system to labour hire providers operating in 
more than one state;

•	 the scope of any scheme, and its application to specialised managed services performed 
by businesses both within and outside the labour hire industry (such as maintenance, 
IT management, construction, project management or facilities management), and its 
application to vertically integrated labour hire services within a business; 

•	 whether the licensing scheme would in fact be effective at targeting a small minority of 
unscrupulous labour hire providers, or whether it would simply be further regulation which is 
ignored by such providers;

•	 difficulties in identifying the criteria for a licensing scheme and the risks of additional scope 
for union interference in business relationships; and 

•	 the costs of a licensing scheme to business.1148 

Similarly, many labour hire agencies expressed concern about a licensing scheme. 

A number expressed the view that those who are not doing the right thing will continue not to 
do so, whether there is licensing in place or not.1149 One labour hire agency argued: 

we are one of the most tightly regulated employment markets in the world and yet we still have these 
rogue elements operating, so would a licensing scheme actually change that? If they are already non-
compliant, adding regulation and punishing those that are already compliant as well to the exception, 
if there is nothing going to compel those others who are non-compliant to become compliant, you are 
just adding a regulatory burden that is not necessarily going to achieve anything.1150

Others raised the cost implications of a licensing scheme. For example, one labour hire agency 
said: ‘[r]egistration and regulation or legislation adds cost. It then needs to be policed, and … 
that is an incurred cost as well.’1151 Another said: 

I think licensing would perhaps be a cost inhibitor for what is otherwise quite a lean margin industry, 
and I think the majority of certainly the big players do the right thing anyway, but to have [an]… audit 
process I think would probably be a better licensing system, whereas a third party auditor comes in 
to ensure you’re adhering to standard recruitment practices.1152 

1145. Confidential, Submission no 14.
1146. Prestige Staffing Personnel, Submission no 60, 1-2.
1147. Labour hire client, Closed Hearing 30, Morwell, 1 March 2016.
1148. Ai Group, Submission no 53, 24-25.
1149. See e.g. Labour hire agency, Closed Hearing 01, Mildura, 23 November 2015.
1150. Adecco, Dandenong Hearing, 30 November 2015.
1151. Labour hire agency, Closed Hearing 05, Mildura, 24 November 2015.
1152. Labour hire agency, Closed Hearing 13, Dandenong, 30 November 2015.
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Australia Wide Personnel opposed a licensing scheme in favour of the 2015 Proposed ESIC, 
but argued that as Australia has a national industrial relations system, any further regulation in 
this area should be implemented on a national level.1153 

Adecco also expressed ‘massive concerns’ about the labour hire licensing system proposed by 
the NUW, characterising it as giving the union more control over a company’s ability to engage 
labour hire, through union involvement in the licensing scheme or minimum requirements for 
union engagement in the licensing scheme.1154 

ITCRA raised concerns about the potential cost of a licensing scheme, and argued that it 
would not change industry behaviour. It submitted that a national, industry-wide code was 
preferable to licensing.1155 

In his submission, Professor David Whyte from the University of Liverpool warns that the 
major danger of a registration or licensing system is that rather than aiming to raise the bar on 
working conditions and ensuring the law is being upheld by employers, it becomes reduced 
to a new form of policing migrant workers. He cautions that any system of registration must 
explicitly be distanced from authorities that deal with immigration and the criminalisation of 
workers. He also identifies the risk that additional regulation will stimulate ‘grey’ or illegal 
markets on the periphery.1156 

5.6.3 Submissions about the potential features of a licensing scheme 
A wide range of potential features of a licensing system were proposed by stakeholders. Some 
of the most commonly proposed features are set out below. 

Financial capability of the licensee and funding of the scheme 
The three main proposals for features which establish the financial capability of the labour hire 
agency included: 

     A minimum capital requirement, either as a start-up measure or an ongoing measure1157 
    The NUW and CFMEU Construction submitted that this requirement would help stop 

phoenixing amongst a corporate group. It would also act as a barrier to entry to the 
industry. However, CELRL was critical of this proposal, suggesting it would tie up 
valuable working capital and would be difficult to monitor on an ongoing basis.1158 

    A bond1159 
    CFMEU Construction submitted that this would act as security for failure of a labour 

hire agency to meet its employment obligations, and would discourage violation of 
regulations. Per Capita submitted the amount of the bond could be scaled, based on 
the size of the business. NUW submitted that the bond should be $50,000. 

1153. Australia Wide Personnel, Dandenong Hearing, 30 November 2015.
1154. Adecco, Dandenong hearing, 30 November 2015. 

1155. ITCRA, Supplementary Submission no 5, 9-10.
1156. Professor David Whyte, Submission no 17, 2, 3; see also 5.2.1.
1157.  See e.g. ASU Authorities and Services, Submission no 31, 17-18; ASU Private Sector, Submission 

no 47, 20; Western Community Legal Centre, Submission no 62, 5; ACTU, Submission no 76, 31; 
VTHC, Submission no 86, 4; ANMF, Submission no 88, 5; AMWU, Submission no 95, 9; NUW, 
Submission no 91, 26, CFMEU Construction, Submission no 27, 5.

1158. CELRL, Submission no 99, 16.
1159.  ASU Authorities and Services, Submission no 31, 17-18; HACSU, Submission no 35, 19; ASU 

Private Sector, Submission no 47, 20; Western Community Legal Centre, Submission no 62, 5; 
VTHC, Submission no 86, 4; ANMF, Submission no 88, 5, Per Capita, Submission no 89, 5; NUW 
Submission no 91, 26; AMWU, Submission no 95, 9. 
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    An annual licence or registration fee1160 
    CFMEU Construction submitted that this would cover the administration of the 

licensing scheme and contribute to proof of financial capacity. NUW suggested that 
this fee be set at $5,000-$10,000. 

Characteristics of the company and its key personnel 
A large number of stakeholders submitted that licensing requirements should include the 
following matters: 

    Licence-holders should be both the company and its key management personnel1161 
    Per Capita submitted that the granting and maintenance of the licence should be 

subject to the corporate entity, its directors, and key management personnel meeting 
tests as to capacity and character. The corporate tests should focus on solvency,  
 capital adequacy and compliance systems.1162 Under the GLA licensing model, where a 
company or individual holding a licence changes its legal status, it must apply for a  
 new licence using that legal status. If the new legal entity operates without a licence, 
it commits a criminal offence. GLA submitted that where such changes occur it is  
essential to review whether the old company is significantly in tax debt, and whether 
the change of status is an attempt to evade those responsibilities. Where this is  
confirmed, a new licence may be refused.1163 

   A ‘fit and proper person’ test should apply to personnel1164 
    NUW submitted that the fit and proper person test would preclude persons from 

operating in the labour hire industry where they have been convicted of an offence, 
including offences involving fraud or dishonesty, intentional use of violence, breaches 
of workplace laws and breaches of occupational health and safety laws. SDA 
submitted that persons who are bankrupt should be excluded. Ryan Carlisle Thomas 
submitted that there are appropriate examples in existing Victorian legislation, such 
as Part III of the Estate Agents Act 1980 (Vic) and the new provisions in the Rooming 
House Operators Act 2016 (Vic).1165 

Education and compliance with existing industrial relations laws 
Many stakeholders regarded features relating to compliance with existing industrial relations 
and other laws to be important conditions of a licence being granted, including: 

   Information and training for employees as to their rights1166 
    HACSU submitted that labour hire workers should receive mandatory workplace 

rights and entitlements training, and that unions should be entitled to attend site 
inductions.1167 The Uniting Church submitted that labour hire businesses in sectors 
where there have been significant levels of human trafficking, forced labour and/or 

1160.  HACSU, Submission no 35, 19; JobWatch, Submission no 46, 34; ASU Private Sector, Submission 
47, 20; Western Community Legal Centre, Submission 62, 5; NUW, Submission no 91, 12; AMWU, 
Submission no 95, 9.

1161. NUW, Submission no 91, 14.
1162. Per Capita, Submission no 89, 5.
1163. GLA, Submission no 15, 7
1164.  Per Capita, Submission no 89, 5; NUW, Submission no 91, 14;VTHC, Submission no 86, 4, ASU 

Authorities and Services, Submission no 31, 17; SDA, Submission no 36, 13; ASU Private Sector, 
Submission no 47, 21; JobWatch, Submission no 46, 34; Western Community Legal Centre, 
Submission no 62, 5; ANMF, Submission no 88, 5; AMWU, Submission no 95, 9.

1165. Ryan Carlisle Thomas, Submission no 104, 2.
1166.  CFMEU Construction, Submission no 27, 24; ASU Authorities and Services, Submission no 31,18; 

HACSU, Submission no 35, 19; JobWatch, Submission no 46, 34-35; VTHC, Submission no 86, 4; 
Per Capita, Submission no 89, 5; ANMF, Submission no 88, 6; NUW, Submission no 91, 18; Western 
Community Legal Centre, Submission no 62, 5.

1167. HACSU, Submission no 35, 20.
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egregious exploitation, should be required to introduce employees on temporary work visas 
to a non-government organisation (e.g. a union) that is able to assist the migrant worker to 
understand their rights and responsibilities.1168 

    Compliance with industrial relations and occupational health and safety laws1169 
    This was a key proposed licensing requirement for several unions and community 

organisations. For example, the NUW submitted that demonstrating ongoing 
compliance with these laws would be required to maintain a licence.

Transparency and accountability
Two key transparency measures were proposed as features of a licensing system. These were: 

   A public register of licensed operators1170 
    This would function as a means for host employers to identify which operators are 

licensed.

   Reporting requirements1171 
    A range of reporting requirements were proposed. For example, HACSU proposed 

annual reporting requirements, including in relation to the numbers of workers and their 
pay rates. 

Restrictions on operation 
Some stakeholders proposed imposing licensing conditions which would restrict the 
circumstances in which labour hire could be utilised. These included: 

   Requirement to have objective reason for labour hire use
    The Australian Nursing and Midwifery Federation (ANMF) proposed that registration 

should only be approved where there is an objective reason for the use of labour hire 
which is temporary in nature (such as the need to replace an absent worker or to 
perform a role not ordinarily carried out in the business).1172 

   Restriction on labour hire replacing striking workers 
    The ANMF also proposed the imposition of a requirement upon registered labour hire 

agencies not to supply labour to replace workers who are taking lawful industrial action.1173 

Additional workplace standards
A number of stakeholders suggested imposing additional workplace standards upon labour 
hire agencies as a condition of licensing. These include: 

   Equality with direct workers 
    The ANMF proposed a licensing requirement that labour hire workers must be treated 

at least equally with the workers within the host workplace in respect to pay and terms 
and conditions of employment.1174 

   No barriers to direct employment 
    The AMWU proposed a licensing requirement that labour hire agencies not engage in 

1168. Uniting Church, Submission no 57, 2.
1169.  HACSU, Submission no 35, 19-20; JobWatch, Submission no 46, 34; ASU Private Sector, 

Submission no 47, 20-21; Western Community Legal Centre, Submission no 62, 4-6, 61 ; NUW, 
Submission no 91, 21-24.

1170. CFMEU Construction, Submission no 27, 24; NUW Submission no 91, 15.
1171.  HACSU, Submission no 35, 20; Western Community Legal Centre, Submission no 62, 5,60-61; 

VTHC, Submission no 86, 4; Per Capita, Submission no 89, 5; NUW Submission no 91, 15.
1172. ANMF, Submission no 88, 5. 

1173. ANMF, Submission 88, 6.
1174. ANMF, Submission no 88, 5.
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    any practice which would prevent or limit the ability of the host employer to engage a 
labour hire worker directly.1175 

   No engagement of independent contractors 
    JobWatch proposed a licensing requirement that labour hire agencies not engage 

workers as independent contractors.1176 

   Conversion to direct employment after a specified period
    The AMWU proposed a licensing requirement that labour hire employees convert to 

direct employment by a host company after a specified period.1177 

   Compliance with principles/code of conduct 
    A number of unions and other organisations proposed that labour hire agencies be 

required to comply with a code of conduct, or principles relating to acting in good faith 
and affording workers dignity at work.1178 

    Requiring the use of a model contract between hosts and labour hire agencies
    The AMWU proposed developing a model labour hire contract for the relationship 

between the labour hire agency and host, including provisions requiring pay parity 
with direct workers; and extending any rights conveyed to workers at the host agency 
under an award or enterprise agreement to the labour hire workers.1179 

Potential limits in the scope of a licensing scheme 
A key question for any labour hire licensing scheme is to define precisely the activities which 
are regulated. 

The NUW submitted that the intention of their licensing model is to encompass labour hire 
agencies, triangular contracting arrangements and other contracting mechanisms where host 
companies are supplied with labour by third parties.1180 

Ai Group raised a concern that any licensing scheme may extend into areas regarded as 
outside the ‘labour hire’ industry, such as specialist third party contractors and vertically 
integrated labour providers. The boundaries of what is considered to be labour hire, in 
contrast to, for example, outsourcing, are not clear.1181 Other industry bodies raised concerns 
about what is meant by ‘labour hire’ and the potential misuse of that label to describe other 
outsourcing arrangements.1182 

Some stakeholders considered that a licensing or regulatory scheme should be limited to 
particular industries, such as the horticulture industry.1183 The Uniting Church proposed that 
a Victorian licensing scheme should apply to labour hire businesses in selected industry 
sectors where there is evidence of significant levels of human trafficking, forced labour and/or 
egregious exploitation. Such sectors should include agriculture, food processing, construction, 
hospitality and laundries.1184 

1175. AMWU, Submission no 95, 10.
1176. JobWatch, Submission no 46, 18.
1177. AMWU, Submission no 95, 10.
1178.  AMWU, Submission no 95, 9; SDA, Submission no 36, 13; ACTU, Submission 76, 31; AIER, 

Submission no 73, 3.
1179. AMWU, Submission no 95, 10.
1180. NUW, Submission no 91, 12.
1181. Ai Group, Submission no 53, 20.
1182. See e.g. RCSA, Submission no 110, 4.
1183.  AUSVEG, Submission no 22, 2 and 6; PMA-ANZ, Submission no 85, 4; Peter Crisp MP, Submission 

no 30, 10. 
1184. Uniting Church, Submission no 57, 2.
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The GLA, however, submitted that regulatory restrictions to several narrow industry sectors 
hamper the ability to effectively tackle labour exploitation. Its submission refers to licence 
holder data which identifies that most, if not all, licence holders do not solely supply labour 
to the agricultural sector. GLA submitted that if an employer operates exploitative practices 
in agriculture, they will do so in any part of their business, and effective enforcement must be 
capable of tackling exploitation wherever it is found.1185 Per Capita also opposed industry-
based limits on a licensing scheme.1186 

A VCCI member, whose business focuses on the placement of very high-skill, high-value 
workers, stressed the need for any approach to addressing issues in the labour hire sector to 
clearly differentiate between low and high wage placements, as there is little risk of workers 
earning more than double average weekly earnings being exploited.1187 

Obligations of host companies 
A number of participants submitted that, as part of the establishment of a licensing scheme, 
hosts should be legally required to utilise only licensed or registered labour hire companies.1188 

Maurice Blackburn submitted that a host should be required to make reasonable enquiries as 
to whether or not the labour hire provider holds a current licence. The host would be subject 
to penalties and be liable to guarantee the payment of any entitlements owed by the labour 
hire provider to its workers in specified circumstances. These would include where a host has 
engaged the services of an unlicensed labour hire provider, or knowingly or recklessly engaged 
the services of a licensed labour hire provider that is breaching licence conditions.1189 

The Uniting Church submitted that the host employer should be required by law to take 
reasonable steps to ensure that any labour hire business they obtain employees from is 
complying with all legal requirements around the pay and conditions of the employees.1190 

Administration and resourcing of a labour hire licensing scheme 
Most participants that recommended a licensing scheme be established also proposed 
the establishment of some form of licensing body or compliance unit within the Victorian 
Government.1191 An alternative suggestion was an independent officer supported by an 
advisory body made up of industry representatives and unions.1192

Activities which it has variously been suggested would be performed by the licensing body 
would include: 
•	 considering licence applications; 
•	 approving licences; 
•	 monitoring the conduct of licence-holders; 
•	 investigating potential breaches of the licensing scheme, including by host companies; 
•	 revoking, suspending or imposing conditions on licences; and 
•	  educative functions.1193 

1185. GLA, Submission no 15, 3.
1186. Per Capita, Submission no 89, 5.
1187. VCCI, Submission no 25, 5.
1188.  NUW, Submission no 91, 16; SDA, Submission no 36, 13; AUSVEG, Submission no 22, 6; ACTU, 

Submission no 76, 30-31.
1189. Maurice Blackburn, Submission no 79, 4.
1190. Uniting Church, Submission no 57, 2.
1191.  See e.g. ASU Authorities and Services, Submission 31, 17; HACSU, Submission no 35, 19; ANMF, 

Submission no 88, 5; VTHC, Per Capita, Submission no 89, 4-5; NUW, Submission no 91, 12; 
Maurice Blackburn, Submission no 79, 5.

1192. Per Capita, Submission no 89, 3-4. 
1193. CFMEU Construction, Submission no 27, 23.
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Some stakeholders suggested that as part of a licensing scheme, a trust scheme should 
be created and administered, to hold and distribute funds received (by the licensing body) 
to workers in respect of unpaid employment entitlements in the case of insolvency or 
redundancy.1194 

A range of enforcement mechanisms and penalties to deal with breaches of the licensing 
scheme requirements were proposed by various participants. These range from restricting or 
cancelling licences, to significant fines and imprisonment. Many unions submitted that there 
should be a capacity for parties such as employees and affected individuals to bring legal 
actions in the event of non-compliance.1195 

Resourcing of any licensing scheme is another key issue that must be considered. A number of 
participants suggested that licensing fees be utilised to fund the scheme.1196 Professor Whyte 
submitted that the public could reasonably expect any Victorian licensing scheme to have a 
similar level of resourcing to other public safety measures, citing the recent introduction of 
Victoria Police Protective Services Officers at a cost of $212 million. He indicates that a similar 
funding commitment would provide 177 investigators on the ground, which he submitted 
would be a reasonable public expectation from a new licensing and enforcement agency.1197 

5.6.4 Conclusions, findings and recommendations – labour hire 
licensing 
The evidence provided to the Inquiry shows that there is a problem with the presence of 
‘rogue’ labour hire operators in Victoria. While it is difficult to be precise about the extent of 
this problem, rogue operators are particularly evident in the horticultural industry (including the 
picking and packing of fresh fruit and vegetables), and the meat and cleaning industries. In 
many instances, the activities of rogue operators have led to exploitation of vulnerable workers 
including underpayment of award wages, non-payment of superannuation, provision of sub-
standard accommodation and non-observance of statutory health and safety requirements.

This problem stems in large part from the ease of access, or absence of barriers to entry, for 
persons/organisations wishing to provide labour hire services in this state. In addition, the 
problem stems from the lack of visibility of these rogue operators, who operate in the informal 
economy and outside the reach of existing regulators. 

Licensing
The problem that has been identified by the Inquiry requires a regulatory solution which 
addresses each of these underlying causes: as the submissions of those advocating increased 
regulation demonstrate, there is a wide range of options available. In my view, a sector-specific 
licensing scheme for labour hire operators is the best of those options.

Outlined below are the key relevant considerations in devising such a scheme, and my specific 
recommendations in respect of these issues.

National or Victorian regulation 
 As has been noted, a number of industry/employer submissions opposed the notion that 
Victoria should introduce new regulation of the labour hire sector in isolation from other states 
and the Federal Government. Evidence from media reports and other sources1198 indicates that 

1194. Per Capita, Submission no 89; AMWU, Submission no 95, 8.
1195.  ACTU, Submission no 76, 31; Western Community Legal Centre, Submission no 62, 5: NUW, 

Submission no 91,16: CFMEU Construction, Submission no 27, 23.
1196. See e.g. NUW, Submission no 91, 15.
1197. Professor David Whyte, Submission no 17, 3.
1198.  See e.g. Senate Work Visa Report (2016); Seasonal Worker Program Report (2016); Queensland 

Inquiry Report (2016). 

1992

1992



254 Victorian Inquiry into the Labour Hire Industry and Insecure Work

the problem of unscrupulous labour hire operators is not limited to Victoria. Ideally, a national 
approach to regulation of the labour hire sector should be adopted (as recommended by 
various recent inquiries).1199 

The recently re-elected Coalition Federal Government adopted a policy to introduce new 
protections from exploitation for vulnerable workers (particularly migrant workers).1200 These 
measures include strengthening the investigative powers of FWO; significantly increasing 
penalties for workplace law breaches; and imposing additional liability for breaches on 
franchisors and parent companies (in certain situations). A labour hire licensing scheme would 
complement these proposals by also addressing exploitation where workers are provided 
through third party intermediaries.

Recommendation 13:  
I recommend that Victoria advocate through the Council of Australian Governments 
process for the national adoption of a sector-specific labour hire licensing scheme. As 
a national approach may take some time to develop – or may not eventuate at all – I 
recommend that Victoria lead the way in reforming the labour hire sector, through the 
introduction of its own sector-specific licensing scheme. In implementing this reform, 
Victoria should explore the opportunities for developing cooperative arrangements with 
other states. 

General or sector-specific licensing 
In considering regulatory options, one of the central issues is whether a licensing scheme 
for labour hire operators should apply ‘across the board’ in Victoria, or only within specific 
sectors. Many union submissions to the Inquiry urged the adoption of a general, rather than 
sector-specific, regulatory response. From a theoretical perspective, it is generally considered 
that universal labour regulation is preferable to ensure the achievement of the policy goals 
of protective labour laws. However, Davidov has argued a compelling case for ‘justified 
selectivity’ in the scope and application of labour legislation, especially where existing laws 
and compliance mechanisms have failed to protect workers with particular vulnerabilities.1201 
This may include sector-specific regulations to address the sectoral disadvantage that some 
workers experience.1202 

Similarly, Weil has identified the prevalence of vulnerable workers in low-paid jobs and their 
concentration in certain sectors of the United States economy (e.g. retail, food services, 
agriculture).1203 He then focuses on the business structures in those industries, with high 
levels of subcontracting, temporary employment, self-employment and other forms of 
‘fissuring’ which ‘make the tie between worker and employer tenuous’.1204 Weil argues that the 
vulnerabilities for workers which are exacerbated by these asymmetric business relationships 
challenge ‘many of the traditional assumptions underlying workplace regulation’, such that: 

1199.  See the Labor/Greens majority recommendations in Senate Education and Employment References 
Committee (March 2016) and the cross-party recommendations in Parliament of Australia (May 
2016).

1200.  Liberal/National Coalition, The Coalition’s Policy to Protect Vulnerable Workers (May 2016), at: 
https://www.liberal.org.au/coalitions-policy-protect-vulnerable-workers.

1201.  Guy Davidov, ‘Special Protection for Cleaners: A Case of Justified Selectivity?’ (2015) 36 
Comparative Labor Law and Policy Journal 219.

1202.  Ibid, 235, referring also to Einat Albin, Sectoral Disadvantage: The Case of Workers in the British 
Hospitality Sector (Unpublished PhD Dissertation, University of Oxford, 2010). See further Guy 
Davidov, ‘Setting Labour Law’s Coverage: Between Universalism and Selectivity’ (2014) 34 Oxford 
Journal of Legal Studies 543.

1203.  David Weil, ‘Rethinking the Regulation of Vulnerable Work in the USA: A Sector-based Approach’ 
(2009) 51:3 Journal of Industrial Relations 411, 414-416.

1204.  Ibid, 417; see further David Weil, The Fissured Workplace: Why Work Became So Bad for So Many 
and What Can Be Done to Improve It (Harvard University Press, 2014).
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‘a sector-level approach to regulation provides a critical means for changing the underlying 
conditions driving vulnerability’.1205 

The GLA licensing scheme which has operated in the UK since 2006 imposes licensing 
requirements on labour suppliers and the users of their services in specific sectors: agriculture, 
shellfish-gathering and related food processing and packaging industries. As explained earlier, 
under recent legislative changes, the GLA will soon be re-named the Gangmasters and Labour 
Abuse Authority (GLAA) and given a broader role in tackling labour exploitation across the UK 
economy. The experience of the GLA over the last 10 years provides a successful example 
of a targeted regulatory solution to the problem of exploitation of vulnerable workers arising 
from third party provision of labour – which can then be evaluated and assessed for potential 
extension beyond the initial ‘problematic’ sectors. 

In devising a regulatory scheme that will address the problem that has been identified by 
this Inquiry, I am concerned to ensure that the impact on the large proportion of reputable 
labour hire operators is minimised. Evidence presented to the Inquiry has shown that while 
reputable labour hire companies are generally compliant with applicable workplace laws (i.e. 
there is little if any evidence of exploitation), various other issues arise from the high use of 
labour hire arrangements in certain sectors (e.g. manufacturing, logistics, warehousing). These 
issues include the gradual replacement of permanent workforces with casualised labour hire 
staff, lower job security, differential wages/conditions (where a site enterprise agreement is 
not applied to labour hire employees) and concerns about rostering, minimal notice of shifts, 
difficulty managing carer/family responsibilities and uncertainty arising from shared OHS 
responsibilities. Some of these issues are addressed in other recommendations.1206 

Recommendation 14: 
I recommend that Victoria introduce a licensing scheme for labour hire agencies, that is 
initially targeted at those supplying labour in the following specific sectors: the horticultural 
industry (including the picking and packing of fresh fruit and vegetables), and the meat and 
cleaning industries. I also recommend that capacity be provided within the framework for 
the proposed Victorian labour hire licensing system, allowing it to be expanded to cover 
other industry sectors, or to be contracted in response to changing (improved) practices in 
the regulated industries. 

I note that there are bound to be some technical difficulties in precisely defining the industry 
sectors to be covered by the proposed licensing scheme. I am also aware that this will mean 
some reputable labour hire operators which provide services to hosts in the relevant industries 
will be affected by the proposed licensing requirements. However, taking a sectoral approach 
means that the regulatory burden on business and the Victorian economy can be minimised 
to those sectors where the evidence of exploitation and undesirable conduct has been most 
demonstrated through the course of the Inquiry.

Of course, in determining its response to the recommended licensing approach, it remains 
open to the Victorian Government to consider introducing a labour hire licensing scheme of 
general application. For example, it may be considered that the problems in the design and 
application of a sector-specific scheme are too difficult to overcome. Alternatively, in assessing 
implementation and compliance costs upon business, it may be determined that a broad 
ranging scheme is overall less cumbersome to administer, or is likely to prove easier for all 
parties to understand and comply with, reducing the risk that arguments about coverage will 
undermine the effectiveness or operation of the licensing regime. A detailed assessment of 

1205.  Weil (2009), 417-421. See also Annette Bernhardt, Michael Spiller and Nik Theodore, ‘Employers 
Gone Rogue: Explaining Industry Variation in Violations of Workplace Laws’ (2013) 66:4 Industrial and 
Labor Relations Review 808. 

1206. See 3.5 and Recommendation 26.
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the costs and benefits of a broad or a sectoral approach to licensing is outside the scope of 
the Terms of Reference for the Inquiry, but I understand that this assessment is something 
that the Victorian Government would normally conduct when considering how to implement 
recommendations from the Inquiry which it decides to adopt. 

Scope of the licensing scheme  
It is intended that the licensing scheme would apply to conventional labour hire relationships 
(e.g. the provision of workers by a labour hire agency to a host organisation to fill short term 
vacancies or on a longer term basis, to carry out seasonal work, to staff a particular business 
function or even to staff the entire business). The key requirement for application of the scheme 
would be the existence of the triangular relationship between the labour hire provider, a host 
organisation and a worker1207 (although it would also apply in situations where the provision 
of worker(s) by provider to host occurs through an intermediary). It is not intended that the 
scheme would apply to contracting out or outsourcing arrangements, unless these involve a 
labour hire relationship of the type described above.

Recommendation 15: 
The scheme which I am recommending would require that any person or organisation 
supplying a worker to another person/organisation (whether directly or through an 
intermediary), in the specific industry sectors (identified in Recommendation 14) in the state 
of Victoria, must be a licensed labour hire operator; and must only carry on such activity 
through a registered business or company. The precise definition of the sectors covered by 
the proposed licensing scheme could be identified from the Australian and New Zealand 
Standard Industrial Classifications (ANZSIC).1208

Licensing standards/criteria 
I have considered the various proposed licensing standards suggested by various Inquiry 
participants, and the licensing standards applied by the GLA in the UK and in other 
comparable licensing schemes.

Recommendation 16: 
To obtain a licence under the proposed Victorian labour hire licensing scheme, the labour 
hire operator would need to provide identifying details of the business through which 
they operate (e.g. Australian Business Number, Australian Company Number, business/
company/trading name), and meet the criteria set out below. It is envisaged that the 
obligation would be imposed on licence applicants to provide a statutory declaration and 
information demonstrating their compliance (both initially to be licensed and then as a 
condition of remaining licensed) with the following criteria: 

•	 the business/company and its key personnel must pass an objective ‘fit and proper person’ 
test, which would include no past convictions for offences involving fraud, dishonesty or 
violence and no past involvement in insolvent businesses or breaches of workplace or 
occupational health and safety laws;

1207.  The following definition of ‘on-hire’ arrangements, drawn from modern awards, could be used or 
adapted to define the relationship that acts as the trigger for application of the licensing scheme: 
‘the on-hire of an employee by their employer to a client, where such employee works under the 
general guidance and instruction of the client or a representative of the client’.

1208.  ABS, Australian and New Zealand Standard Industrial Classification (ANZSIC), 2006 (Revision 1.0),  
at: http://www.abs.gov.au/ausstats/abs@.
nsf/0/20C5B5A4F46DF95BCA25711F00146D75?opendocument. 
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•	 the business/company must demonstrate (e.g. through employment records) that 
it pays its employees in accordance with the minimum rates specified in applicable 
industrial instruments, and affords its employees all other employment conditions (e.g. 
leave entitlements, rest breaks, limits on working hours) under those instruments and/or 
legislation; 

•	 the business/company must be registered with the Australian Taxation Office and be 
deducting taxation and remitting superannuation contributions on behalf of employees as 
required by federal legislation;

•	  if accommodation is provided to employees in connection with the arrangements they 
enter into with a labour hire business/company, the business/company must show that the 
accommodation meets the standards required under applicable Victorian/local authority 
laws and regulations;

•	   the business/company must be registered with WorkSafe and be paying any required 
premiums;

•	 the business/company must provide details of its systems for ensuring compliance with 
occupational health and safety legislation and ensuring the safety of workers provided to 
host organisations (including safety in the transportation of workers to the host’s work-site, 
where the labour hire business/company is involved in such transportation); and

•	  the business/company must demonstrate compliance with federal migration laws, 
including systems for ensuring that all employees have a right to work in Australia.

Recommendation 17:
To the extent permissible under federal law, the labour hire licensing scheme should also 
require the business/company to provide specified information to the licensing authority 
relating to the numbers and categories of workers engaged on temporary work visas. 
This is to enable a clearer picture to be developed about the prevalence of temporary visa 
workers engaged by labour hire agencies in Victoria in the regulated sectors, and the type 
of visa those workers hold. 

Licence fees, bonds, etc

Recommendation 18: 
A labour hire operator meeting the licensing criteria would have to pay an initial licence fee, 
and an annual fee for renewal of their licence. 

I do not consider that payment of a bond or demonstrating a minimal capital threshold 
should form part of the licensing requirements (as recommended in many submissions), as 
these would be particularly burdensome for smaller operators. The other proposed licensing 
requirements, and the imposition of obligations on hosts (see below), should be sufficient 
to impose barriers to entry to the labour hire sector that will drive out the ‘rogue’ elements. 
Further, including a licensing condition relating to no past involvement in defunct companies 
should have a similar practical effect without the financial impost of a bond. 

Legal obligations on users of labour hire services  
A key component in any effective licensing scheme is the imposition of obligations, not just on 
labour hire providers to obtain a licence, but also on host organisations to ensure that they only 
utilise the services of a licensed operator. Indeed the imposition of such an obligation on end 
users has significant capacity to eradicate ‘rogue’ operators from the sector, especially if it is 
reinforced by a sufficiently onerous penalty.1209 

1209. See Eurofound (2016), 44.
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Recommendation 19: 
Accompanying the introduction of a sector-specific labour hire licensing scheme in Victoria, 
I recommend that hosts operating in the regulated sectors be subject to a legal obligation 
to use only a licensed labour hire provider. 

Recommendation 20: 
There should be a public register of all licensed labour hire operators. In addition, a 
system modeled on the Gangmasters Licensing Authority ‘Active Check’ service1210 could 
be implemented to assist host organisations to ensure they are using licensed providers 
(including through updates on any changes to, or revocation of, issued licences).

Compliance/enforcement/offences
Another essential feature of effective licensing is the establishment of a robust compliance 
and enforcement framework. This must include the appropriate balance of civil, and where 
necessary criminal, penalties to ensure that the licensing requirements are taken seriously by 
labour hire operators and host organisations. 

Recommendation 21: 
Civil liability provisions and/or criminal offences should be created in respect of the 
following:
•	 a labour hire provider operating in the regulated sectors without holding a licence; and

•	 a host organisation using the services of an unlicensed operator.

In addition, liability provisions/offences should be created in respect of the following 
actions on the part of a labour hire business/company covered by the licensing scheme:

•	 the business/company must not coerce or restrict a worker’s freedom of movement in 
any way (e.g. by entering into unfair debts/loans, retention of migration papers or refusal 
to sign off on the 88 day requirement for obtaining a second year working holiday visa); 

•	 the business/company must not sub-contract the provision of a worker through a non-
licensed operator; and

•	 the business/company must not provide false or misleading information to the licensing 
authority.

Administration
The function of administering the licensing system will need to be properly resourced by the 
Victorian Government if it is to be effective. A clear administrative model already exists in 
Victoria, with the BLA having oversight of a wide range of business licensing schemes.1211 

Recommendation 22: 
The Victorian Government should explore whether the Business Licensing Authority would 
be the appropriate body to administer the proposed labour hire licensing scheme, or 
whether a specific licensing authority should be established.

Recommendation 23: 
The licensing authority should maintain the public register of licensed labour hire operators. 

1210. See: http://www.gla.gov.uk/media/2354/gla-brief-issue-27-active-check-notifications-final-a.pdf
1211. See: https://www.consumer.vic.gov.au/bla
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Recommendation 24: 
As far as possible, the emphasis should be on licence applicants and licence-holders 
providing the information required to demonstrate that they meet the criteria for issuing/
renewing a licence. Licensing authority staff would approve or reject applications for new 
licences or renewals objectively on the basis of the information presented. 

Recommendation 25: 
Legislation establishing the proposed labour hire licensing scheme will also need to 
address:
•	 the rights of persons from whom enforcement officers seek information; 

•	 the obligations of licence-holders to provide information; 

•	 data protection and the powers of the licensing authority to share that information for 
law enforcement and compliance purposes (e.g. with Victoria Police, the Fair Work 
Ombudsman, the Australian Taxation Office);

•	 the powers and conduct of licensing enforcement officers (whether engaged by the 
licensing authority or through a new entity); 

•	 the processes for complaints, dispute resolution, and appeals (including appeals against 
licensing decisions or processes to revoke a licence); and

•	 a voluntary code for labour hire agencies.

Voluntary code 
In addition to the proposed licensing scheme, a range of issues have been considered 
throughout this Report in respect of which I have identified practices of labour hire agencies 
which are not unlawful, but might be considered unfair and/or which have the effect of 
labour hire workers being treated differently from other workers. These are matters which a 
responsible labour hire industry could go a long way towards addressing by modifying its own 
conduct, and setting/promoting standards of best practice that all labour hire agencies could 
aspire to meet. 

This is a process which should be encouraged and facilitated by the Victorian Government, 
ensuring that all relevant stakeholders have a voice in the development of those standards in 
the form of a voluntary code of practice for the labour hire industry. 

Howe and Landau have examined the effective use of codes of practice of this nature by state 
governments in Australia, and note as follows: 

Codes can be a mechanism by which governments seek to enhance firms’ commitment to 
self-regulate in a socially responsible manner, by requiring them to develop a code, perhaps in 
conjunction with other stakeholders. In other words, the state can play a role in setting process 
based standards.1212 

1212.  John Howe and Ingrid Landau, ‘“Light Touch” Labour Regulation by State Governments in Australia’ 
(2007) 31 Melbourne University Law Review 368, 386-390.
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Recommendation 26:
I recommend that through a tripartite process involving government, representatives of the 
labour hire industry and representatives of labour hire workers, the Victorian Government 
develop a voluntary code of practice for the labour hire industry. The code would establish 
best practice requirements for labour hire employment arrangements, including in the 
following areas: 

•	 Contractual arrangements between labour hire agencies and hosts, and labour hire 
agencies and their workers, should not include terms which prevent or hinder a labour 
hire employee from obtaining direct employment with a host, or terms requiring an 
employee to pay a fee or commission to a labour hire company in order to obtain work.

•	 Labour hire agencies should adopt fair processes in decisions leading to the dismissal of 
labour hire employees, and should not not use the contractual relationship between the 
labour hire agency and host to defeat the rights of a dismissed employee to seek  
a remedy. 

•	 Labour hire agencies should be encouraged to manage rostering so that notice and 
planning of shifts work for the mutual benefit of all parties involved in labour hire 
relationships. 

•	 Labour hire agencies should adopt a best practice approach to the use of piece rates 
in sectors such as the horticulture and meat industries, including fair and transparent 
processes for entering into piece rate arrangements, and should not use piece rates  
as a device to pay workers below the minimum time based rate of pay.
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Findings and recommendations 
Insecure work 

6.1 
Insecure work can arise in working arrangements which are traditional, standard or long 
standing. Similarly, forms of work which have lower levels of regulatory protections for 
workers can nonetheless be secure, due for example to demand for a worker’s skills. 
However, there are certain forms of engagement which, because of their lower level of 
regulatory protections, are more likely to provide the environment for worker insecurity. 
These include casual and fixed term employment, which have been examined in this 
chapter, and independent contracting which is examined in chapter 8. 

6.2
The very notion of insecure work was challenged by many employer submissions  
to the Inquiry. However, I heard extensive evidence about the extent and impact of  
non-permanent working arrangements – especially casual and fixed term engagement – 
that demonstrated characteristics commonly described in the Australian and international 
literature on insecure or precarious work. To some extent, the label attached to these 
arrangements is immaterial. It is more important to focus attention on the outcomes for 
workers, which frequently include financial insecurity, difficulty planning and saving for the 
future, and stress (including in the management of working time and family commitments). 
Many workers in this kind of position would prefer more ongoing or permanent forms of 
work.

6.3
The shift to more flexible forms of engagement is, like the evolution of labour hire examined 
earlier in this Report, now an entrenched feature of the Australian labour market and the 
broader economy. The data examined in this chapter also demonstrates, however, that 
after an intensification in the adoption of alternative forms of employment from the 1980s 
its growth has recently plateaued. I recognise that there have been legitimate drivers for 
businesses to utilise the various non-permanent modes of engaging workers. 

6. INSECURE WORK
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6.1 Framing the concept of insecure work 
The Inquiry’s Terms of Reference require consideration of the extent, nature and consequence 
of other forms of insecure work in Victoria;1213 the impact of insecure work on workers, their 
families and relationships, and on the local community, including financial and housing 
stress;1214 and the social and economic impacts for Victoria.1215  

The traditional model of ongoing, full time employment has been under challenge in Australia 
and most industrialised countries since the 1980s. Successive waves of downsizing, 
restructuring and outsourcing in the private and public sectors, and the increased use of 
on-call, temporary, fixed term and labour hire arrangements, have all combined to erode 
that traditional model.1216  Similar developments have been occurring globally over the same 
period.1217 

‘Insecure work’ is an imprecise and contested term, used to describe some of these outcomes. 
Closely related are terms such as ‘non-standard’, ‘precarious’, ‘unacceptable’ and ‘vulnerable’ 
work or workers. These terms are used in contrast to ‘traditional’, ‘standard’ or ‘decent’ work. 

Given the Terms of Reference, I adopt the use of the term ‘insecure work’ in relevant parts of 
the Report. This section provides context to what is meant by insecure work, in order to frame 
the examination of forms of insecure work, types of workers, and workforce organisation which 
follows in the remainder of Part II of the Report. 

6.1.1 Views of Inquiry participants
A large number of submissions from unions framed the concept of insecure work based on  
the definition developed by the 2012 Howe Inquiry instigated by the ACTU, as follows: 

Insecure work [is] poor quality work that provides workers with little economic security  
and little control over their working lives. The characteristics of these jobs can include:

•	 unpredictable and fluctuating pay;

•	 inferior rights and entitlements;

•	 limited or no access to paid leave;

•	 irregular and unpredictable working hours; and

•	 a lack of any say at work over wages, conditions and work organisation.1218 

The ACTU submitted that ‘non-standard’ work includes casual employment, independent 
contracting, ‘agency’ or labour hire arrangements and fixed term or fixed task contracts, 
describing such work as temporary, precarious and resulting in a range of socio-economic 
disadvantages for workers.1219  

1213.  Terms of Reference, (b).
1214.  Terms of Reference, (b)(iv).
1215.  Terms of Reference, (b)(v).
1216.  See e.g. Johnstone et al (2012). See also Michael Walton, ‘The Shifting Nature of Work  

and Its Implications’ (2016) 45:2 Industrial Law Journal 111.
1217.  See e.g. Judy Fudge, ‘Blurring Legal Boundaries: Regulating for Decent Work’ in Judy Fudge,  

Shae McCrystal and Kamala Sankaran (eds), Challenging the Legal Boundaries of Work Regulation 
(Hart Publishing, Oxford, 2012) 1; Lisa Rodgers, Labour Law, Vulnerability and the Regulation of 
Precarious Work (Edward Elgar, Cheltenham, 2016) 6-7.

1218.  See e.g. VTHC, Submission no 86, 5.
1219.  ACTU, Submission no 76, 3. 
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The Australian Institute of Employment Rights (AIER) submitted that the concept of decent work 
and work with dignity must underpin secure work. Insecure work is not decent work. Insecure 
work risks workers being treated as commodities rather than being accorded dignity. The AIER’s 
submission highlights the limits of Australia’s regulatory system in fostering decent work, and 
proposes that the key purpose of regulating work is to balance inequality in bargaining power 
between all those who perform work and those for whom work is performed.1220 

Dr Jill Murray’s submission proposed the multidimensional model of ‘unacceptable forms  
of work’, developed by Dr Deirdre McCann and Professor Judy Fudge, as an appropriate 
framework through which to consider the issues raised by the Inquiry’s Terms of Reference.  
Dr Murray submitted that this model is relevant as it illustrates the ‘interconnectedness of a range 
of elements in the creation of insecurity and vulnerability’. She proposed that the Inquiry have 
regard to the following aspects of the model, which may be either fundamental or supplementary 
features of unacceptable forms of work: work organisation; forced labour; health and safety; 
income; security; working time; representation and voice; child labour; social protection; equality; 
human rights and dignity; legal protection and family and community life. The submission 
identified the fundamental and supplemental nature of these various features.1221 

Evidence from business groups
On the other hand, several employer and industry bodies were highly sceptical and critical of 
the concept of ‘insecure work’. AMMA submitted that insecure work: ‘remains indistinguishable 
from a union campaign slogan.’1222 AMMA considers that the term is not useful, because all 
working arrangements (including ongoing, permanent full time employment) are not guaranteed 
to continue, and the health and viability of a business in our globalised and competitive 
economy ultimately impacts the creation and duration of all jobs.1223  

Similarly, Ai Group submitted that the ‘bogus scourge of “job insecurity” is being used by 
the union movement and an array of misguided interest groups to pursue further workplace 
restrictions on businesses, particularly in relation to casuals.’ It submitted that in reality there is 
no insecure work problem, that the proportion of permanent employees has been ‘drifting up 
slowly over many years’ and the proportion of casual workers is ‘relatively stable’.1224 

ICA’s submission recognised a conception of secure work, in a sense, in stating that the 
outcome workers seek is income continuity and certainty. However, ICA submitted that whether 
this is achieved via permanent full time work, casual, seasonal or fixed term work, independent 
contracting or a combination of these is not relevant; it may be achieved in different ways for 
different people and may well change during individuals’ work lifecycles and over time. Worker 
income continuity and certainty can be achieved through use of labour hire, investments, social 
welfare support as well as paid work in all its forms.1225 

HIA particularly disagreed with the characterisation of non-permanent work arrangements 
such as labour hire, independent contracting and those holding working visas as ‘insecure 
work’. It submitted that assessing non-permanent work arrangements through this prism is 
misconceived, and an improper basis through which to assess or consider the various forms of 
work arrangements that currently prevail. It noted that the term ‘insecure work’ is not a legal  
term, but a term of art designed to drive a certain view of non-permanent work arrangements.1226 

1220. AIER, Submission no 73, 2
1221. Dr Jill Murray, Submission no 16, 2; see further 6.1.2 below.
1222. AMMA, Submission no 59, 2.
1223. AMMA, Submission no 59, 2.
1224. Ai Group, Submission no 53, 25.
1225. ICA, Submission no 71, 3.
1226. HIA, Submission no 45, 4.
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The relationship between flexibility and insecure work 
Examination of the various participants’ positions regarding insecure work demonstrates 
that, broadly speaking, many of the features of working arrangements which workers, unions, 
academics and other organisations attribute to an increase in insecurity of work are the very 
same features that business seeks to retain as essential flexibilities. 

Many business groups submitted that various forms of ‘flexible work’ are essential to ensure 
business and economic benefits more generally. 

VCCI submitted that it was important for the inquiry to acknowledge the broader economic 
benefits of flexible employment options.1227 It submitted that businesses in a modern, global 
marketplace are requiring a higher level of labour market adaptability and flexibility that is being 
met by flexible forms of employment. This approach assists firms to structure their business 
operations in the most efficient and productive manner, which increases the efficiency of the 
labour market and the productivity of the economy.

ACCI described an ‘agile and adaptable workforce’ as critical to a business’s sustainability, 
and submitted that work modes such as casual and fixed term employment, independent 
contracting and labour hire play a key role in supporting an agile and adaptable workforce.1228  

HIA submitted that non-permanent forms of engagement are critical and should be encouraged 
in order to suit the needs of both businesses and individuals, particularly independent 
contracting.1229 

Ai Group submitted that to remain efficient and globally competitive, businesses must 
have the flexibility to engage the forms of labour they need; and that this includes all forms 
of employment, such as full time, casual, part time, fixed term, fixed task and seasonal 
employees, trainees and apprentices, labour hire and independent contracting.1230

ICA submitted that the perception of ‘insecure’ work is excessively narrow, erroneous, and 
misses the reality of the changing nature of work in society. It assumes that ‘secure’ work 
comes from a full time, permanent job. In ICA’s view, however, this is a perception that is 
unhelpful to the formulation of good public policy. It submitted that no work is any longer 
‘secure’, whatever its legal form or structure, and the perception of ‘security’ arising from 
permanent, full time employment is largely an irrelevant myth. ICA argued that the only 
practical difference between full time, permanent employees and casuals and independent 
contractors is the way in which ‘insecurity’ is managed within and by firms and government 
departments.1231  

In reference to similar notions that permanent jobs no longer exist, therefore insecure work 
does not exist, Mr Tim Lyons said there is a view that: 

Millennials are no longer interested in any employment security. It seems remarkably convenient  
that they stopped wanting job security exactly the moment the economy stopped offering them  
any job security.1232 

Per Capita’s submission identified the relationship between employer flexibility and worker 
insecurity in terms of risk attribution. Per Capita submitted that the distinguishing aspect  
of non-standard forms of employment in an economic sense is the transfer of risk from an 

1227. VCCI, Submission no 25, 4.
1228. ACCI, Submission no 55, 4.
1229. HIA, Submission no 45, 10.
1230. Ai Group, Submission no 53, 6-7.
1231. ICA, Submission no 71, 3.
1232. Tim Lyons, Per Capita, Academic Forum, 25 May 2016.
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employer to the individual worker (and by extension to their household). An employer who 
engages workers permanently manages the risks associated with there being insufficient work 
to be performed via workforce planning and business management. Where insecure work is 
used, a large part of this risk is transferred to the worker: if there is no work available, then the 
worker receives no work (or pay) and the employer has no (or vastly reduced) wage costs. Per 
Capita submitted that this ‘outsourcing’ of risk is significant, permanent and deliberate, and 
amounts to a change in the traditional ‘social contract’ associated with work.1233  

6.1.2 Academic and other studies conceptualising insecure work
 In	1999,	the	ILO	reframed	its	agenda	in	response	to	changes	in	the	global	landscape	of	work,	
including: 

…a set of socio-economic trends that had transformed the international policy landscape (most 
prominently intensifying economic globalization, the end of the Cold War, the growing hegemony  
of neoliberal economics, and the spread of various forms of non-standard or informal work … .1234 

The resulting ‘decent work agenda’ of the ILO is described by Fudge and McCann as ‘the 
guiding contemporary image of an acceptable working life’, which has ‘become a prominent 
theme of broader global labour, social and development policy agendas.’1235  

According to the ILO, decent work:

…sums up the aspirations of people in their working lives. It involves opportunities for work that is 
productive and delivers a fair income, security in the workplace and social protection for families, 
better prospects for personal development and social integration, freedom for people to express 
their concerns, organize and participate in the decisions that affect their lives and equality of 
opportunity and treatment for all women and men.1236 

The ‘antithesis’ of decent work is ‘unacceptable forms of work.’1237 The ILO describes 
unacceptable forms of work as ‘work in conditions that deny fundamental principles and rights 
at work, put at risk the lives, health, freedom, human dignity and security of workers or keep 
households in conditions of poverty.’1238 Protecting workers from unacceptable forms of work  
was one of the eight areas of critical importance identified for priority action by the ILO in 2013.1239 

Fudge and McCann, in a 2015 report prepared for the ILO, examined the concept of 
unacceptable forms of work, stating as follows: 

It has become apparent to both researchers and policy-makers that in countries around the world 
there are cohorts of working people that are profoundly adrift from decent work. These working  
lives are singled out in the national and international debates through a range of terminology: 
precarious work, vulnerable workers, informal employment, etc. The diverse terminology betrays  
a degree of confusion about how to identify, categorise and improve these working relations. 

1233.  Per Capita, Submission no 89, 1. The concept of risk transfer has also been adopted in  
academic analyses of precarious and vulnerable work, see e.g. Weil (2009).

1234.  Judy Fudge and Diedre McCann, Unacceptable forms of work: A global and comparative study 
(International Labour Organization, 2015), 3 (references omitted).

1235. Ibid.
1236. See: http://www.ilo.org/global/topics/decent-work/lang--en/index.htm.
1237. Fudge and McCann (2015), 5.
1238.  Ibid, xiii, citing ILO, Towards the ILO centenary: Realities, renewal and tripartite commitment,  

Report I(A), International Labour Conference, 102nd Session, Geneva (2013).
1239.  International Labour Office, Governing Body, Area of Critical importance: Protecting workers from 

unacceptable forms of work, ILO GB.323/POL/1, 323rd session, Geneva, 12-27 March 2015.
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Each of the relevant debates, however, conveys a set of guiding insights: that certain workers are 
laboring in unacceptable conditions; that these working relationships are growing in many countries 
both in the global south and in the advanced industrialised economies; that these forms of work are 
centred among groups who are already at risk of social and economic disadvantage and exclusion – 
for example women, the young, ethnic minorities, migrant workers; and that policies to improve 
these forms of work are both urgently needed and potentially an entry point for a broader social  
and economic upgrading.1240  

In an attempt to develop a globally applicable depiction of unacceptable forms of work,  
Fudge and McCann examine the following 12 substantive dimensions that determine  
whether work is acceptable or not: 

•	 work organization;
•	 forced labour;
•	 health and safety;
•	 income;
•	 security;
•	 working time;
•	 representation;
•	 child labour;
•	 social protection;
•	 equality; 
•	 legal protection; and
•	 family life.1241 

As Fudge and McCann explain:

The model captures the range of dimensions of working life, including the nexus of work and family, 
social protection, collective and individual aspects, job content and the degree of legal protection 
afforded to workers to identify and enforce their entitlements. It also encompasses the four [ILO] 
fundamental principles and rights at work. 1242

They further clarify that the focus on unacceptable forms of work has not replaced the ILO’s 
decent work agenda, rather it is intended to enhance that agenda by ‘sharpening its strategic 
focus and demanding prioritization of efforts and resources’.1243 

Cochrane and McKeown argue in a 2015 paper that: ‘[t]he simple dichotomy of nonstandard  
vs standard employment is part of a more complex worker-employer/organisation 
relationship.’1244  They review a broad range of literature establishing the following economic, 
social and psychological features which contribute to worker vulnerability (particularly in the 
context of agency work): 

•	 Economic vulnerabilities: economic or job insecurity; no paid employment entitlements; 
sick leave or annual leave; few fringe benefits; health insurance or pensions; periods of 
unwanted unemployment or underemployment; generally low or variable pay rates and  
low advancement or limited promotion prospects.

1240. Fudge and McCann (2015), xiii.
1241. Ibid, 45; see further 49-51.
1242. Ibid, 46.
1243. Ibid, xiv.
1244. Cochrane and McKeown (2015), 949.
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•	 Social vulnerabilities: isolation and limited social integration; alienation and social exclusion; 
host employees’ negative attitudes or disinterest and being treated as an outsider; differently 
to regular employees.

•	 Psychological vulnerabilities: client dominated arrangements; underutilisation of skills; zero 
hours’ notice or employment at will; repeatedly looking for or aligning work; higher rates of 
injuries; harassment; poor health and well-being; undesirable duration; location or hours of 
an assignment; feeling dispensable as only a ‘temp’ or low status; lack of control over labour 
process or tasks; diminished life course predictability; distance from employing agency; 
limited access to induction; training and learning opportunities; little influence in negotiating 
work conditions; and ambiguities or conflict due to serving multiple masters.1245  

In contrast, Rodgers points to some instances of agency work where ‘gold-collar’ workers  
have greater bargaining power than so-called ‘standard’ workers, to illustrate the point 
that ‘non-standard work is extremely heterogeneous and not all non-standard work can be 
designated precarious’.1246 

Countouris, on the other hand, describes precarious work as any work which deviates  
from the standard employment relationship, and considers it to generally connote that the 
precarious nature of the work is involuntary on the part of the worker. He identifies the  
following five categories of precarious employment:

•	 immigration status precariousness: legal or financial insecurity as a result of a worker’s  
legal rights based on their immigration status;

•	 employment status – instability due to the casual or informal nature of the worker’s 
employment status, and the lack of legal rights or benefits associated with that status;

•	 temporal precariousness – due to the fixed term, temporary or non-ongoing nature of 
the work performed;

•	 income precariousness – instability as a result of not having a fixed income or as result  
of the country of employment failing to have, or regulate, a minimum wage; and

•	 organisational control precariousness – the inability of the worker to have any say over  
the way in which work is performed.1247

Some literature drew distinctions between the various descriptors of insecure work. 

Albin notes the differing definitions of precarious work and non-standard work, arguing that 
non-standard work is a relatively neutral term that defines any work that differs from a direct 
employment relationship, whereas precarious work has evolved to include work performed by 
marginal or vulnerable groups, and/or who are insecurely situated within the labour market.1248  

Stewart et al observe that: 

With so many workers now engaged on a part-time, casual or self-employed basis, it makes little 
sense to think of these arrangements as ‘atypical’. … A more appropriate description for such 
workers is ‘marginal’ or ‘precarious’, which helps to convey not just the relative insecurity of their 
working arrangements but the fact that they tend to receive far less protection and significantly  
fewer benefits from the law compared to ‘regular’ employees.1249 

1245. Ibid, 949-50.
1246. Rodgers (2016), 8 (reference omitted); see further 131-133.
1247.  Nicola Countouris, ‘The legal determinants of precariousness in personal work relations:  

A European perspective’ (2012-13) 34:1 Comparative Labour Law and Policy Journal 27, 28-34.
1248.  Einat Albin, ‘Introduction: Precarious Work and Human Rights’ (2012-13) 34:1 Comparative Labour 

Law and Policy Journal 2.
1249. Stewart et al (2016), 11-12.
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In a study published in 2006, Louie, Ostry, Quinlan, Keegel, Shoveller and La Montagne 
conducted a random survey to develop a nuanced definition of precarious employment and 
to provide an accurate picture of the prevalence of different employment types. The authors 
concluded that previous definitions of precarious employment had been overly simplistic, 
as they had grouped various non-traditional forms of employment in with each other. They 
considered it difficult to generalise across the various different employment types, given that 
each had very different characteristics. Nevertheless, the authors developed eight mutually 
exclusive employment categories based on job characteristics, finding that the non-permanent 
categories (casual, fixed term, labour hire) reported the highest job insecurity.1250 

Morrison’s 2015 paper, drawing upon responses to a survey conducted in Australia and New 
Zealand in the 1990s and 2000s, considered workers’ subjective experience of job security.1251  
Morrison finds, based on a random sample of adults in the two countries, that between 80% 
and 90% of people include job security among the attributes they most value, but only a 
quarter place security above all other attributes.1252 Job security was subjectively viewed as 
an important attribute in employment, but other factors, such as wages, were viewed as a 
higher priority when respondents were forced to choose.1253 He found that people with lower 
education levels and incomes value job security more than people with higher incomes and 
education levels.1254 Other factors, including age and levels of risk aversion, also lead people to 
preference more secure work. Morrison observes that concern over job security rises as growth 
declines, and that job security becomes a greater priority as people age. The survey responses 
revealed that women placed less of a priority on job security than men, placing the responses 
at odds with other recent studies that found no particular gender-specific preferences.1255   

Some literature referred to the link between particular business models and insecure work 
(see further chapter 8 of this Report). For example, Rawling and Kaine contend that business 
outsourcing and restructuring have contributed to the growth of precarious work arrangements 
in Australia and around the developed world.1256 Similarly, Johnstone et al use ‘precarious 
work’ to describe ‘various forms of contracting, including labour hire arrangements, complex 
contractual chains and modern forms like franchising’.1257  

1250.  Amber Louie, Aleck Ostry, Michael Quinlan, Tessa Keegel, Jean Shoveller and Anthony La Montagne, 
‘Empirical Study of Employment Arrangements and Precariousness in Australia’ (2006) 61:3 
Relations Industrielles 466.

1251.  Philip Morrison, ‘Who cares about Job Security?’ (2015) 18:2 Australian Journal of Labour 
Economics 195.

1252. Ibid, 207.
1253. Ibid, 205.
1254. Ibid, 207.
1255. Ibid, 203.
1256.  Michael Rawling and Sarah Kaine, ‘Regulating supply chains to provide a safe rate for road transport 

workers’ (2012) 25 Australian Journal of Labour Law  237.
1257. Johnstone et al (2012), 2.

2008

2008



270 Victorian Inquiry into the Labour Hire Industry and Insecure Work

6.2 Prevalence and nature of alternative 
employment forms 
6.2.1 General 
This section examines the prevalence and nature of employment forms other than ongoing 
employment. It looks generally at the overall prevalence of alternative forms of work, including 
independent contracting, then examines more closely casual employment, fixed term 
contracting, and underemployment.

Inquiry evidence 
ACCI submitted that there has been no significant structural change in security of work in 
recent years, despite structural changes within the economy.1258 However, Per Capita and 
VTHC submitted that insecure work is prevalent in Australia, and that this country has (by 
comparison with other developed economies) a very high rate of insecure or non-standard 
work.1259 The ACTU notes that Australia: ‘now has one of the highest rates of non-permanent 
employees in the OECD – double the OECD average of 12% of employees on what the  
OECD terms ‘temporary contracts’ and casual workers in Australia enjoy lower conditions  
and protections than temporary workers in other countries.’1260  

The Inquiry received submissions about insecure work and vulnerable workers in a number  
of specific industries. 

ASU Authorities and Services submitted that precarious employment is endemic in the social 
and community services sector, with community sector organisations almost entirely dependent 
on limited tenure government funding, compounded by the competitive nature of tendering.1261 

HACSU submitted that insecure work is a lived reality for its members in the mental health  
and disability sector.1262  

The CELRL submitted that three industries which have recently been publicly scrutinised for 
exploitative work practices, namely horticulture, food processing and convenience stores, 
have certain common features. These include intense price pressures, a concentration of 
market power at the head of a supply chain or network, small and geographically dispersed 
employers, a large proportion of vulnerable workers (including many temporary foreign 
workers), relatively low levels of unionisation and a high level of subcontracting, outsourcing, 
labour hire or franchising.1263 

The Inquiry heard from the National Tertiary Education Union (NTEU), AEU and IEU that  
work insecurity arising from fixed term contacting and casual work is highly prevalent in  
the university, TAFE, public education and non-government education sectors.1264 

1258. ACCI, Submission no 55, 4.
1259. Per Capita, Submission no 89, 1; VTHC, Submission no 86, 5. 
1260. ACTU, Submission no 76, 7.
1261. ASU Authorities and Services, Submission no 31, 7.
1262. HACSU, Submission no 35, 4.
1263. CELRL, Submission no 99, 3.
1264. NTEU, Submission no 100, 4; AEU, Submission no 103, 1; IEU, Submission no 81, 2.
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The MEAA submitted that approximately three-quarters of workers in the creative industries 
are self-employed or employed on a contingent basis. However in many cases, this kind 
of employment is preferred by an artist or has become the acknowledged norm due to the 
episodic nature of work in the artistic sector. For this reason, MEAA does not always use  
the term ‘insecure’ to describe the nature of its members’ employment.1265  

Professor Sara Charlesworth told the Inquiry:

... we have got a regulatory system that is becoming increasingly irrelevant to the proliferation of 
various forms of employment relationships and the different interests and the different players.1266

The Inquiry was also provided with many examples of insecure work in industries such as 
manufacturing; textiles, clothing and footwear; retail and fast food; cleaning; security;  
major events; and warehousing and distribution.1267 

Data on prevalence of alternative employment forms

ABS Data

Table 6.1: Form of employment – Victoria and Australia – number and percentage – 
November 2013

Form of employment Vic Aus
000s % 000s %

Employees with paid leave entitlements 1,815.0 62.8 7,324.2 63.3
Employees without paid leave entitlements 511.7 17.7 2,249.7 19.4
Employees on a fixed term contract na na 369.1 3.9
Independent contractors 279.3 9.7 986.4 8.5
Other business operators 283.3 9.8 1,013.5 8.8
Totals 2,889.3 100.0 11,573.8 100.0

Source: ABS Catalogue No. 63590 Forms of Employment, Australia, November 2012 and November 2013

Table 6.1 shows ABS data demonstrating that in Victoria, 62.8% of workers are employees 
with paid leave entitlements. The remaining 37.2% constitute employees without paid leave 
entitlements (commonly used as a proxy for casual employment), independent contractors  
and other business operators. This is slightly higher than the equivalent figure for Australia  
as a whole (36.7%).

In Australia, 3.9% of employees are engaged on a fixed term contract. As described above  
in chapter 2, around 1% to 2.5% of Australian employees are labour hire employees.1268  

Victorian Workplace Industrial Relations Survey 2008 
VWIRS data shown in Tables 6.2 and 6.3 provides an alternative snapshot of the extent of 
non-standard forms of employment in Victorian workplaces based on employer responses. 
However, it produces quite different results to ABS data, which indicates limited changes to  
the overall proportions of forms of work over time. Accordingly it should be regarded with  
some caution. 

1265. MEAA, Submission no 37, 2.
1266. Professor Sara Charlesworth, RMIT University, Academic Forum, 25 May 2016.
1267.  See e.g. TCFUA, Submission no 92, 3-5; SDA, Submission no 36, 7-12; AMWU, Submission no 95, 

Appendix A; NUW, Submission no 91, 13-14.
1268. See 2.2.
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Table 6.2: Non-standard employment by type and industry, Victoria, 2008 (percentage)

Industry sector Casual Fixed 
term Agency Part time Total

Mining and utilities 12 5 14 5 36
Manufacturing 5 1 3 5 14
Construction 3 1 9 4 17
Transport and wholesale trade 7 1 7 6 21
Retail trade 15 0.5 3 15 33.5
Hospitality 57 0.1 2 13 72.1
Finance, insurance and 
business services

17 21 13 10 61

Health and education 11 4 2 48 65
Recreation and personal 
services

41 6 15 9 71

All workplaces 17 7 7 13 44

Source: VWIRS 2008

The VWIRS data also provides information about the extent to which these forms  
of employment were engaged by Victorian workplaces, set out in Table 6.3.

Table 6.3: Workplaces by industry utilising non-standard employment arrangements, 
Victoria, 2008 (percentage)

Industry sector
Workplaces 
using 
casuals

Workplaces 
using 
agency 
workers

Workplaces 
using fixed 
contract 
workers

Workplaces 
using 
contractors

Mining and utilities 50 10 19 54
Manufacturing 49 19 6 23
Construction 21 10 2 53
Transport and wholesale trade 44 23 11 33
Retail trade 58 2 9 29
Hospitality 78 7 5 19
Finance, insurance and  
business services

44 8 12 34

Health and education 50 6 18 40
Recreation and personal services 51 4 18 37
All workplaces 49 10 10 33

Source: VWIRS 2008
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6.2.2 Casual employment 

Incidence of casual employment in Victoria 
There was some disagreement between participants to the Inquiry regarding whether casual 
employment is an increasing phenomenon.

The ACTU submitted that significant growth in casualisation has occurred in virtually all 
industries, including manufacturing, which traditionally had little experience of it. It submitted 
that this growth has arisen from a combination of employer choices about the structure of 
employment, and opportunities provided by gaps in the award and regulatory system, rather 
than any underlying structural changes or needs. The ACTU referred to the financial, operational, 
legal and administrative advantages attaching to casual employment (for employers), and the 
absence of regulatory restrictions upon its use, as a key driver for the perceived increase.1269 

Employer submissions refuted the suggestion that casualisation had increased, or that it 
leads to insecure work outcomes. Ai Group submitted that the level of casual employment in 
Australia today is about the same as it was five and 10 years ago – about 20% of the workforce 
– and there is no casualisation problem in Australia. Ai Group describes the problem to be 
the ongoing attempts by unions and others to limit flexibility for employers and employees. Ai 
Group states that many employees prefer casual employment due to the casual loading and 
employee flexibility, and most casuals working on a long term, regular and systematic basis 
have no desire to convert to permanent employment.1270  

Dr Robin Cochrane observed that: 

Australia is unique, other than perhaps Spain, with the level of casualisation we have and  
how it is enshrined in legislation……. it is going to be difficult to go from nothing to regulate, 
or to have an accreditation or licensing system is going to be a big shake-up.1271 

Figure 6.1: Proportion of casual employees in Australia by gender – 1992 to 2008
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1269. ACTU, Submission no 76, 9.
1270. Ai Group, Submission no 53, 26.
1271. Dr Robyn Cochrane, Monash University, Academic Forum, 25 May 2016.
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Figure 6.1 indicates that during the 1990s, there was a significant growth in casual employment 
in Australia,1272 with a rise in male casual employment being the key contributor. The level of 
female casual employment was relatively steady at around 25% of the total female workforce 
between 1992 and 2008. Shomos et al note that the share of casuals in employment doubled 
between 1982 and 2011,1273 while according to Watson: ‘[t]he vast majority of new jobs created 
in Australia during the 1990s were casual jobs’.1274 

However Shomos et al attribute most of this change to the period prior to 2001, with casual 
employees no more prevalent in 2011 than in 2001.1275 Similarly, ABS data indicates that 
the casual employee population in Victoria – that is, those employees without paid leave 
entitlements – has remained relatively stable since 2006. In 2013, casual employees comprised 
22.7% of all employees (excluding owner managers). This represented a small increase from 
2006, when casual employees comprised 22.3% of the Victorian employee population.

ABS Forms of Employment data from November 2013 shown in Figure 6.2 measures whether 
employees do or do not have access to paid leave entitlements. Employees who do not have 
leave entitlements can be used as a proxy for casual employees.1276 Based on this ABS data, 
as at 2013, 22.7% of Victorian employees were casual employees.1277  

Figure 6.2: Victorian employees without paid leave entitlements by gender – 2006 to 2013
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Women were more likely to be in casual employment than men in Victoria throughout the 
period 2006 to 2013. In 2013, 24.7% of Victorian female employees were without paid  
leave entitlements (Figure 6.2 and Table 6.4), compared to 20.7% of male employees.

1272.  See also Ian Watson, John Buchanan, Iain Campbell and Chris Briggs, Fragmented Futures –  
New Challenges in Working Life (Federation Press, Sydney, 2003), 68 and Figure 6.2.

1273. Shomos et al (2013), 33 and Figure 3.1.
1274.  Ian Watson, ‘Bridges or Traps? Casualisation and Labour Market Transitions in Australia’ (2013) 55:1 

Journal of Industrial Relations 6, 7.
1275.  Shomos et al (2013), 34; See also Ian Watson, Contented Casuals in Inferior Jobs? Reassessing Casual 

Employment in Australia (ACCIRT Working Paper 94, University of Sydney, 2003), 1; 2005 Victorian 
Inquiry Report, 46. 

1276. Shomos et al, 32.
1277. ABS 6359.0 (2013), Customised Report.

2013

2013



275PART II – INSECURE WORK

Table 6.4: Form of employment in Victoria by gender (percentage) – 2006 to 2013

Form of employment/gender 2006 2007 2008 2009 2010 2011 2012 2013
Male employees (excluding owner 
managers)

75.8 78.0 76.6 76.6 77.4 77.5 77.6 76.5

Male with paid leave entitlements 80.1 79.4 79.4 79.0 79.8 80.6 81.0 79.3
Male without paid leave 
entitlements

19.9 20.6 20.6 21.0 20.2 19.4 19.0 20.7

Male owner managers (incorporated) 9.9 8.8 10.0 9.3 10.5 10.8 11.0 10.2
Male owner managers 
(unincorporated)

14.3 13.2 13.4 14.1 12.1 11.7 11.4 13.2

Female employees (excluding owner 
managers)

87.0 87.1 87.3 88.2 87.6 86.7 86.9 86.9

Female with paid leave entitlements 75.1 71.7 73.3 73.7 74.3 75.6 73.8 75.3
Female without paid  
leave entitlements

24.9 28.3 26.7 26.3 25.7 24.4 26.2 24.7

Female owner managers 
(incorporated)

4.8 4.6 5.2 4.1 4.9 4.6 5.3 4.3

Female owner managers 
(unincorporated)

8.2 8.2 7.5 7.7 7.5 8.6 7.8 8.8

All employees (excluding  
owner managers)

80.9 82.1 81.4 81.9 82 81.7 81.9 81.3

All with paid leave entitlements 77.7 75.7 76.4 76.4 77.2 78.2 77.5 77.3
All without paid leave entitlements 22.3 24.3 23.6 23.6 22.8 21.8 22.5 22.7
All owner managers (incorporated) 7.6 6.9 7.8 6.9 8.0 8.0 8.4 7.5
All owner managers (unincorporated) 11.5 11 10.7 11.2 10 10.3 9.8 11.2

Source: Customised Report ABS Catalogue No. 6359.0 Forms of Employment

Figure 6.3: Victorian employees without paid leave entitlements by industry – 2006 to 2013
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Figure 6.4: Victorian employees without paid leave entitlements by industry – 2006 to 2013
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Figure 6.3 illustrates the proportion of total Victorian employment which was casual 
employment, by industry, over the period 2006 to 2013. It demonstrates that the proportion of 
casual employment was highest in accommodation and food services, and retail trade. It also 
demonstrates that there has not been any significant change in the level of casualisation in 
the industries displayed over the last 10 years, with the possible exception of manufacturing, 
where the level of casualisation has consistently declined.

Figure 6.4 demonstrates the industry breakdown of the total casual workforce in Victoria 
between 2006 and 2013. It indicates that casual workers are concentrated in the financial  
and insurance services industry and the information media and telecommunications industry, 
and that this concentration has increased over the relevant period.

Figure 6.5 indicates the concentration of Victoria’s total casual workforce by occupation, 
over the period 2006-2013. The most common occupations of Victoria’s casual workers are 
labourers (20.8%), community and personal services workers (20.5%) and sales workers 
(18.5%). There has been a significant rise in the proportion of casual community and personal 
services workers over the relevant period (from 13% in 2006 to 20.5% in 2013). A small rise in 
the proportion of casual workers who are professionals is also evident (from 11% to 12.6%). 
Conversely, the proportion of casual clerical and administrative workers has fallen slightly.
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Figure 6.5: Victorian employees without paid leave entitlements by occupation  
(percentage of casual workforce) – 2006 to 2013
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The level of casualisation for women compared to men in some Victorian industries is 
particularly high. In November 2013, over 70% of casual workers in the occupations of  
clerical and administrative workers, community and personal service workers and sales 
workers were women (Figure 6.6 and 6.7). In November 2013, women without paid leave 
entitlements were overrepresented in particular industries (Figure 6.6):

•	 agriculture, forestry and fishing (59.8%);

•	 accommodation and food services (67.9%); and

•	 arts and recreation services (52.7%).

In addition – in comparison to men without leave entitlements – female casual employees  
were overrepresented in particular industries as follows (Figure 6.7):

•	 agriculture, forestry and fishing (59.8% women to 43.2% men);

•	 manufacturing (22.8% women to 14.5% men);

•	 retail trade (45.2% women to 33.4% men); and

•	 arts and recreation services (52.7% women to 32.2% men).
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Figure 6.6: Female employees with and without paid leave entitlements by industry (percentage) 
– November 2013
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Figure 6.7: Proportions of male and female employees with and without paid leave entitlements 
by industry (November 2013)
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Inquiry evidence about casual employment in Victoria 
The Inquiry heard from a number of participants about the extent and nature of casual 
employment in Victoria. 

The AMIEU submitted that in many cases long term workers in the meat industry are engaged 
as casuals, such as at Ingham’s Enterprises, where a significant proportion of the workers have 
worked on the afternoon shift every week for seven or eight years. In many cases remaining 
casual is not by choice. It means that workers are unable to obtain credit such as home loans, 
and feel that if they speak up, ask questions, report injuries or exercise rights such as claiming 
workers compensation, they will no longer be employed.1278 

The NTEU submitted that it is beyond doubt that there is substantial and endemic casualisation 
in the Victorian higher education sector. NTEU estimates that 50 to 60% of all staff working 
in public higher education institutions in Victoria are employed on a casual basis. There is a 
further substantial proportion of staff on fixed term contracts – as many as half of non-casual 

1278. AMIEU, Submission no 77, 6.
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staff in some institutions. Permanent staff members have a significant range of beneficial 
conditions over and above rates of pay. NTEU submitted that the 25% casual loading is not 
sufficient to account for the beneficial conditions that casual workers do not receive.1279 

The Inquiry received a confidential submission detailing the submitter’s experience of working 
as a casual sessional teacher across a number of universities: 

I found, in practice by maintaining multiple jobs with multiple universities, the most I could expect 
to work if there were no cancellations was 8 teaching hours per week (during teaching weeks), with 
on average 4 of these being repeat tutorials. Some universities are on a trimester system and some 
are on a semester system, hence their teaching-free weeks are different, meaning in a non-teaching 
week in one university I might still have a few hours’ work in another university, making it difficult to 
try and supplement non-teaching weeks with freelance work. As you can imagine, it is extremely 
time consuming and stressful trying to balance different employer’s timetables and requirements 
to try and get sufficient hours. This means I could at best earn approximately $30,000 per annum 
before tax from teaching work with no paid holidays or paid sick leave, despite having to be available 
full-time in order to achieve this and the disruption to my life being equivalent to that of a full time 
job except for an essentially extended unpaid holiday twice per year during university vacation….  
To make things clear, I want to emphasise that I was not just a temporary tutor covering someone 
else. In some instances I was the sole tutor/lecturer teaching the entire unit. So despite my lack  
of job security my level of responsibility was often very high and I did this work for a long time - 
over 6 years at three of the universities.1280 

The ASU Authorities and Services submission described casualisation as a prevalent form 
of precarious employment among councils and their contractors. It referred to workers who 
undertake de facto full time work over the course of years, yet are not recognised as such 
and thus miss out on the employment security which a permanent position brings. The union 
submitted that in local government, casualisation tends to cluster around certain roles: leisure 
services; customer services; home care; and areas where union density is lowest, the workforce 
is relatively young, the workforce is predominantly female, or a combination of all three factors.1281 

MEAA submitted that around 80% of the 6500 cinema workers across Australia are engaged 
as casuals.1282  

The submission of Mr Michael Rizzo, National Industrial Officer of the Australian Services  
Union (ASU), detailed the case study of workers performing meter reading on behalf of 
Powercor Australia for over a decade. The meter readers had been direct permanent 
employees of Powercor Australia until the company outsourced the meter reading work to a 
series of other contracting companies, commencing in 1997. The employees then became 
employed by the contracting companies as casual employees, primarily paid on a per-metre 
piece rate. The ASU and the employees campaigned unsuccessfully for many years for their 
employment to be recognised as permanent.1283  

The Inquiry received confidential submissions and heard confidential information from casual 
patient services assistants employed in a public hospital. The key issues raised were the 
dramatic variation in shifts provided, ranging from 50 to 60 hours one week to four hours the  
next week. The process for allocating shifts was described as arbitrary and unfair, with shifts 
often being offered at very short notice:

1279. NTEU, Submission no 100, 6.
1280. Confidential, Submission no 24.
1281. ASU Authorities and Services, Submission no 31, 6.
1282.  MEAA, Submission no 37, 6.
1283. Michael Rizzo, Submission no 7, 1-3.
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The system for covering vacancies arising through staff absence is purported to be a wholly 
transparent medium. However management claim that it needs to be ‘mediated’ for the Patient 
Service Assistants employee group. This is not done for other employee groups in the hospital. This 
‘mediation’ by managers has led to favouritism whereby some Patient Service Assistants have an 
advantage and get more shifts at the expense of others.1284  

Rostering was described as being subject to the whim of a particular manager, and based on 
potentially discriminatory criteria. One employee described the impact on their life as follows: 

On a personal basis, in the past I was allocated enough working shifts to allow me to plan my life in 
terms of paying the bills and supporting my family. However I have now been relegated to a position 
where I am offered a very small allocation of shifts which I cannot rely on leaving me with very little 
control over my life. I always take any and every shift that is offered, which means I must stay at 
home and near my phone each morning for a possible call to fill a shift. However it is not enough to 
survive on and I have had continuous work weeks where my pay is below Centrelink payments.1285 

An individual submitted that employers abuse casual contracts, and that casual workers are 
not afforded the same rights and feel threatened due to their vulnerability.1286  

To some extent running against the trends described by most other unions, the ANMF 
submission described features of the industrial arrangements applying to its membership 
which limit the unfettered use of casual workers. Enterprise agreements covering nurses in 
public hospitals define a casual worker as:

... one who is engaged in relieving work or work of a casual nature and whose engagement  
is terminable by an employer in accordance with the employer’s requirements without the 
requirement of prior notice by either party, but does not include an employee who could  
properly be classified as a full-time or part-time employee.1287

In aged care enterprise agreements, there are further limits on the use of casual employment, 
for example: ‘that casual employment will only be utilised as bank staff to assist with genuine 
peaks and troughs or shortages of labour where permanent staff are not available’. Other 
agreement clauses include a right to request conversion from casual employment to permanent 
employment after six months. In most major health networks, a permanent pool of workers is 
used to perform relieving roles.1288 

Many employer groups submitted that the flexibility to utilise casual employment is essential 
for Victorian employers. Ai Group submitted that: 

The flexibility to engage casuals is critical for businesses as it assists them to better balance the 
supply of labour with demand for the businesses’ products or services. The availability of casual 
employment is also critical for many employees who need or want the flexibility that casual 
employment offers.1289 

ACCI submitted as follows: 

Work modes that vary from the model of permanent employment such as casual and fixed-term 
employment, independent contracting and labour hire play a key role in supporting an agile 
and adaptable workforce and care needs to be exercised to preserve the legitimacy of these 
arrangements and facilitate ease of access to these arrangements.1290 

1284. Confidential, Submission no 44.
1285. Confidential, Submission no 44.
1286. Benedict Lim, Submission no 6, 1.
1287. ANMF, Submission no 88, 3.
1288  ANMF, Submission no 88, 4.
1289.  Ai Group, Submission no 53, 25.
1290.  ACCI, Submission no 55, 4.
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Aspects of the nature and effects of casual employment in the labour hire context were 
examined in chapter 3 of this Report.

6.2.3 Fixed term employment 

Incidence of fixed term employment 

ABS data 
Table 6.5 indicates the proportion of workers engaged on fixed term contracts, by industry and 
occupation across Australia, as at November 2012. It demonstrates that across all industries, 
3.9% of employees were engaged on a fixed term contract. The industry with the highest 
proportion of employees engaged on fixed term contracts was the education and training 
sector, with fixed term contracting making up 14.3% of that sector’s workforce. This is more 
than double the rate of fixed term contracting of the industry with the next highest rate, being 
public administration and safety with 6.1%.

Table 6.5: Fixed term contract employees – industry and occupation (November 2012)

Fixed term  
contract 
employees – 
industry and 
occupation

Worked 
on a  

fixed term 
contract 

‘000

Did not 
work on a 
fixed term 

contract 
‘000

Total  
‘000

Worked 
on a  

fixed term 
contract 

%

Did not 
work on a 
fixed term 

contract 
%

Total  
%

Industry of main job
Agriculture, forestry 
and fishing

2.6 127.6 130.2 2.0 98.0 100.0

Mining 8.5 242.0 250.4 3.4 96.6 100.0
Manufacturing 17.7 816.4 834.0 2.1 97.9 100.0
Electricity, gas, 
water and waste 
services

7.8 126.9 134.7 5.8 94.2 100.0

Construction 14.2 602.0 616.2 2.3 97.7 100.0
Wholesale trade 3.8 351.0 354.8 1.1 98.9 100.0
Retail trade 9.6 1,075.0 1,084.6 0.9 99.1 100.0
Accommodation and 
food services

2.3 675.0 677.3 0.3 99.7 100.0

Transport, postal 
and warehousing

9.3 478.4 487.8 1.9 98.1 100.0

Information 
media and 
telecommunications

7.4 191.7 199.2 3.7 96.3 100.0
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Table 6.5: Fixed term contract employees – industry and occupation (November 2012) 
(cont)

Fixed term  
contract 
employees – 
industry and 
occupation

Worked 
on a  

fixed term 
contract 

‘000

Did not 
work on a 
fixed term 

contract 
‘000

Total  
‘000

Worked 
on a  

fixed term 
contract 

%

Did not 
work on a 
fixed term 

contract 
%

Total  
%

Financial and 
insurance services

13.1 351.5 364.5 3.6 96.4 100.0

Rental, hiring and 
real estate services

1.0 148.0 149.0 0.7 99.3 100.0

Professional, 
scientific and 
technical services

21.5 624.2 645.7 3.3 96.7 100.0

Administrative and 
support services

8.4 262.7 271.1 3.1 96.9 100.0

Public administration 
and safety

41.3 636.6 677.9 6.1 93.9 100.0

Education and 
training

121.3 729.6 851.0 14.3 85.7 100.0

Health care and 
social assistance

60.7 1,203.6 1,264.2 4.8 95.2 100.0

Arts and recreation 
services

12.3 147.0 159.4 7.7 92.3 100.0

Other services 6.4 294.1 300.5 2.1 97.9 100.0
Occupation of main 
job
Managers 33.3 890.6 924.0 3.6 96.4 100.0
Professionals 194.9 1,925.8 2,120.7 9.2 90.8 100.0
Technicians and 
trades workers

28.7 1,219.7 1,248.4 2.3 97.7 100.0

Community and 
personal service 
workers

28.6 979.5 1,008.1 2.8 97.2 100.0

Clerical and 
administrative 
workers

52.6 1,422.3 1,474.9 3.6 96.4 100.0

Sales workers 7.5 986.9 994.4 0.8 99.2 100.0
Machinery operators 
and drivers

9.9 686.2 696.2 1.4 98.6 100.0

Labourers 13.5 972.4 985.9 1.4 98.6 100.0
Total 369.1 9,083.3 9,452.5 3.9 96.1 100.0

Source: ABS Catalogue No. 6359.0 Forms of Employment, Australia, November 2012
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Figure 6.8: Fixed term contract employees by industry and gender (percentage) –  
November 2012

0 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15

Agriculture, forestry and fishing 

Mining 

Manufacturing 

Electricity, gas, water and waste services 

Construction 

Wholesale trade 

Retail trade 

Accommodation and food services 

Transport, postal and warehousing 

Information media and telecommunications 

Financial and insurance services 

Rental, hiring and real estate services 

Professional, scientific and technical services 

Administrative and support services 

Public administration and safety 

Education and training 

Health care and social assistance 

Arts and recreation services 

Other services 

Percentage

Total worked on a fixed term contract 

Female worked on a fixed term contract 

Male worked on a fixed term contract 

Source: ABS Catalogue No. 6359.0 Forms of Employment, Australia, November 2013

Figure 6.8 and Table 6.6 demonstrate the proportion of fixed term contracting by industry 
and gender across Australia. As noted above, fixed term contracting is most prevalent in 
education and training, and public administration and safety. Table 6.6 indicates that in both 
of the sectors, women made up the significant majority of employees engaged on fixed term 
contracts, with 71.4% of fixed term contract employees in education and training being 
women, and 62.8% of those in public administration and safety.
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Table 6.6: Fixed term contract employees by industry and gender (percentage) –  
November 2013
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%

Agriculture, Forestry 
and Fishing

1.8 98.2 5.1 94.9 2.6 97.4 47.4 1.2

Mining 4.5 95.5 2.4 97.6 4.2 95.8 8.6 0.4
Manufacturing 1.4 98.6 1.0 99.0 1.3 98.7 20.2 0.3
Electricity, Gas, 
Water and Waste 
Services

4.4 95.6 5.4 94.6 4.7 95.3 25.4 1.2

Construction 2.4 97.6 2.2 97.8 2.4 97.6 11.4 0.3
Wholesale Trade 1.2 98.8 2.0 98.0 1.4 98.6 43.8 0.6
Retail Trade 0.7 99.3 0.7 99.3 0.7 99.3 58.7 0.4
Accommodation and 
Food Services

0.9 99.1 0.6 99.4 0.7 99.3 45.8 0.3

Transport, Postal 
and Warehousing

1.7 98.3 1.1 98.9 1.6 98.4 15.8 0.2

Information 
Media and 
Telecommunications

3.7 96.3 4.9 95.1 4.3 95.7 53.5 2.3

Financial and 
Insurance Services

4.4 95.6 2.1 97.9 3.1 96.9 37.8 1.2

Rental, Hiring and 
Real Estate Services

3.6 96.4 1.8 98.2 2.6 97.4 34.2 0.9

Professional, 
Scientific and 
Technical Services

3.5 96.5 3.7 96.3 3.6 96.4 46.9 1.7

Administrative and 
Support Services

4.6 95.4 1.5 98.5 2.9 97.2 31.2 0.9

Public 
Administration and 
Safety

4.8 95.2 8.8 91.2 6.7 93.3 62.8 4.2

Education and 
Training

14.3 85.7 14.7 85.3 14.6 85.5 71.4 10.4

Health Care and 
Social Assistance

6.5 93.5 3.6 96.4 4.2 95.8 70.8 2.9

Arts and Recreation 
Services

9.4 90.6 2.6 97.4 6.3 93.7 19.2 1.2

Other Services 0.9 99.1 3.5 96.5 1.9 98.1 73.0 1.4
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HILDA data 

Shomos et al considered the prevalence of fixed term employment in Australia using both ABS 
and HILDA data. 

They observed that the prevalence of fixed term employees from the HILDA data was higher 
than that derived using ABS data. This was the case consistently over the period 2001– 2010. 
Table 6.7 sets out Shomos et al’s compilation of the two datasets.

Table 6.7: Prevalence of fixed term employees, 2001 to 2011a b% 1289

2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011
FOE 
2001c

3.2 3.0

FOE 
2004d

2.9 3.7 3.5 3.0

FOE 
2008e

3.0 3.1 3.1 3.4

HILDA 7.4 7.8 7.4 6.9 8.0 7.7 7.6 7.3 8.2 8.6

 
Shomos et al referred to a previous Productivity Commission report setting out possible 
explanations for the difference, and noted the Productivity Commission’s conclusion that: 

On balance, it is likely that the HILDA approach to identifying fixed term employees allows for 
better estimates than those obtained by FOES. The FOES survey embodies known sources of 
underestimation of the number of fixed term employees… By contrast, possible biases in the HILDA 
survey may lead to an under or over estimation.1292 

According to the latest HILDA report (Waves 1 to 14), a significant characteristic of employees 
on fixed term contracts is that they take significantly less sick leave and annual leave.1293 

Inquiry evidence about fixed term employment in Victoria
Consistent with the above data, the Inquiry heard evidence and received submissions about 
extensive use of fixed term contracts in both the public and independent education sectors in 
this state.

1291.  a Contributing family workers and unpaid workers are excluded from the estimates. The latter also 
exclude employees who answered ‘other’ to the question about their contract of employment. b FOE 
survey estimates of fixed term employees include people who nominate as casuals. This is not the 
case for HILDA survey. c Estimates based on the 2001 FOE survey methodology are for employed 
people aged 15 to 69 years. d Estimates based on the 2004 FOE survey methodology are for all 
employed people. e Estimates based on the 2008 FOE survey methodology have not been adjusted 
for employees reclassified by the ABS as independent contractors. An adjustment has been made 
to the 2008 estimates reported for the FOE 2001 and 2004 methodologies. Employees recoded in 
this way in 2008 were recoded as fixed term employees in line with the proportions of fixed term 
employees among employees with leave entitlements (4.3%) and without leave entitlements (4.2%) 
in 2007. OMIEs and OMUEs recoded as employees by the ABS in the 2008 FOE survey have been 
excluded from estimates reported for the FOE 2001 and 2004 methodologies on the grounds that 
they were no coded this way in years prior to 2008.

1292.  Shomos et al (2013), 82, citing Productivity Commission, The Role of Non-Traditional Work in the 
Australian Labour Market (Productivity Commission Research Paper, May 2006), 132.

1293.  R Wilkins, The Household, Income and Labour Dynamics in Australia Survey: Selected Findings from 
Waves 1 to 14: The 11th Annual Statistical Report of the HILDA Survey (University of Melbourne, 
2016), 53, Table 4.4.
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The AEU submitted that the proportion of government teaching service staff employed on 
fixed term contracts grew from 6% in 1995 to around 19% in 2011. The union’s submission 
refers to the 2015 DET annual report, showing that that the proportion of teaching service  
staff employed on a fixed term or casual basis in 2015 was 26%, and the proportion of 
Education Services (ES) staff was 65%. The AEU submitted that the proportion of teaching 
staff in insecure employment in Victoria is around twice that of New South Wales, where 
around 91% of staff are employed on an ongoing basis. The union further submitted that 
ES and teaching staff in government schools experience a high rate of contract churning or 
rollovers due to the decentralised nature of workforce planning and uncertain funding streams 
for schools.1294 The Inquiry heard from several education support workers and teachers that 
they had been successively engaged on fixed term contracts. For example, ES employee 
Kerry Jackson told the Inquiry that in her 25 years’ employment, she had been on one ongoing 
contract and 14 fixed term contracts. She told the Inquiry that she had been working at 
Broadford Secondary College for five years, and in the last five years she has been employed 
under seven separate six month contracts.1295  

The AEU described the impact of insecure work in the public education sector not only 
extending to the affected employees, but reducing the capacity of the system and the 
workforce to deliver quality learning and welfare outcomes for Victorian students. In the AEU’s 
2014 Beginning Teachers Survey, 70% of contract teachers agreed that the requirement to 
reapply for positions had a negative effect on their teaching. Staff churn adversely affects the 
consistency of program delivery and teacher-student relationships.1296 The Inquiry also heard 
evidence from a number of ES staff and teachers about the personal and professional effect  
of this mode of engagement.1297 Some examples of the impact of these working arrangements 
are set out at 9.1.7 and my recommendation as to how to address these issues is set out at 
9.2.2. As noted in chapter 3, the Inquiry met informally with DET, but due to the timing of these 
consultations, DET was not able to provide a formal response to the matters raised above 
within the Inquiry’s reporting timeframe.

Similarly, the IEU submitted that the largest and most pernicious form of insecure employment, 
affecting both teaching and non-teaching staff in the independent schools sector, is fixed term 
employment. Recent studies, such as the ‘Staff in Australia’s Schools Report’ 2007 and 2013, 
record an increase in the use of fixed term contracts in the education sector, with contract and 
casual employment increasing from 10% to 15% for secondary teachers and 17% to 22% for 
primary teachers.1298  

The ANMF again referred the Inquiry to measures it had taken through bargaining to limit 
the use of fixed term contracting to ‘true fixed term arrangements’, including employment in 
graduate nurse positions; replacement of employees on maternity leave, long term WorkCover, 
parental leave or long service leave; employment in special projects; and postgraduate training. 
The ANMF submitted that unlike the higher education sector, the health sector does not have 
large numbers of funding-dependent positions. This occasionally happens in research areas  
or for specific project development and implementation.1299 

JobWatch referred to a significant number of calls to its advice service from individuals on fixed 
term contracts, many of whom have been on a series of back-to-back fixed term contracts for 
over two years and (not infrequently) for much longer than that.1300

1294.  AEU, Submission no 103, 5.
1295.  AEU and workers, Melbourne Hearing, 10 February 2016.
1296.  AEU, Submission no 103, 6.
1297.  AEU and workers, Melbourne Hearing, 10 February 2016, 25 February 2016.
1298.  IEU, Submission no 81, 2.
1299.  ANMF, Submission no 88, 21.
1300. Jobwatch, Submission no 46, 28. 
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The VFF submitted that it is unrealistic to expect businesses to employ only permanent 
employees. The government, as a major employer, has used the fixed term contract option 
when it employs staff. In the education sector, fixed term contracts are utilised and also in 
other sectors. Most senior executives are engaged under a fixed term contract.1301  

6.2.4 Underemployment or variability of hours 

Underemployment – part time workers compared to casual workers 
Recently released data from the ABS1302 Participation, Job Search and Mobility Survey shown  
in Table 6.8, conducted in February 2015, provides an indication of working time preferences  
of part time employees. Table 6.8 indicates that in February 2015, nearly one third (32.7%) of part 
time employees1303 had a preference for working more hours, with part time employees without 
paid leave entitlements accounting for over two thirds (68.4%) of that cohort of employees.

Table 6.8: Part time workers – preference for more hours, with/without paid leave 
entitlements (2015)

Employee type Total want more 
hours (000s)

Percentage want 
more hours

All part time employees 829.2 32.7
With paid leave entitlements 259.0 31.2
Without paid leave entitlements 567.4 68.4

Source: ABS Catalogue No. 6226.0 Participation, Job Search and Mobility, Australia, February 2015, Table 6.1.

The variability of hours of work associated with some alternative forms of employment have 
had a significant impact on workers, according to a number of Inquiry participants. 

Dr Dan Woodman, Professor Johanna Wyn, Dr Hernan Cuervo and Dr Jessica Crofts from  
the University of Melbourne Graduate School of Education have conducted a longitudinal  
study tracking the transitions of two generations of Australians, following two cohorts of 
around 1000 young Australians from the end of their secondary schooling. The first cohort 
finished school in 1991 and was tracked through to age 40. The second cohort left school 
in 2006 and has been tracked to date into their mid-20s. The study indicated that a third of 
participants have variability in when they work. These patterns are often presented as less 
harmful and even beneficial for young people. However, this view was described in Woodman 
et al’s study as ‘emphatically not the case’. Participants highlighted similar impacts from 
such work patterns as are associated with older employees. Even in 2008, at the age of 19, 
participants saw ‘unsocial’ hours and variability as having a negative impact on the quality  
of their relationships.1304

HACSU submitted that periods of work for casual workers can be accompanied by long gaps or 
really short call-in times, and many casual workers find it hard to predict their income, to pay bills 
and make ends meet, let alone plan for the future or save to buy a house, or plan family time.1305  

1301.  VFF, Submission no 49, 6.
1302.  ABS, Participation, Job Search and Mobility, Australia, February 2015, Cat. No. 6226.0 (June 2016).
1303.  The ABS defines part-time employed persons as those who usually work less than 35 hours per 

week.
1304.  Dr Woodman, Submission no 23, 2.
1305.  HACSU, Submission no 35, 15.
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Victorian Council of Social Services (VCOSS) submitted that inadequate hours of work 
place employees at risk of financial hardship, noting that almost one third (29%) of casual 
employees are underemployed, compared with just under 10% of ongoing employees. On 
average, underemployed workers in Victoria would prefer to work an additional 14 hours each 
week. Reasons for underemployment cited include too many applicants or no vacancies, 
unsuitable hours, lacking necessary skills or education, being considered too old or too young 
by employers, jobs being located too far away or a lack of available transport to get to jobs, 
family responsibilities or lack of child care options, as well as health, disability and language 
difficulties.1306 

6.2.5 Conclusions and findings – insecure work
Insecure work can arise in working arrangements which are traditional, standard or long 
standing. Similarly, forms of work which have lower levels of regulatory protections for workers 
can nonetheless be secure, due for example to demand for a worker’s skills. However, there 
are certain forms of engagement which, because of their lower level of regulatory protections, 
are more likely to provide the environment for worker insecurity. These include casual and fixed 
term employment, which have been examined in this chapter, and independent contracting 
which is examined in chapter 8. 

As noted earlier in this chapter, the very notion of insecure work was challenged by many 
employer submissions to the Inquiry. However, I heard extensive evidence about the extent 
and impact of non-permanent working arrangements – especially casual and fixed term 
engagement – that demonstrated characteristics commonly described in the Australian and 
international literature on insecure or precarious work. To some extent, the label attached to 
these arrangements is immaterial. It is more important to focus attention on the outcomes for 
workers, which frequently include financial insecurity, difficulty planning and saving for the 
future, and stress (including in the management of working time and family commitments). 
Many workers in this kind of position would prefer more ongoing or permanent forms of work.

The shift to more flexible forms of engagement is, like the evolution of labour hire examined 
earlier in this Report, now an entrenched feature of the Australian labour market and the 
broader economy. The data examined in this chapter also demonstrates, however, that after an 
intensification in the adoption of alternative forms of employment from the 1980s: ‘the growth 
in some of these arrangements seems to have peaked or at least plateaued in recent years’.1307 
I recognise that there have been legitimate drivers for businesses to utilise the various non-
permanent modes of engaging workers.

The impacts of insecure employment, and measures to address some of the issues raised above, 
are considered in chapter 9.

The degree to which a worker may experience insecurity is not only determined by the 
regulatory settings applying to the worker’s legal relationship with the party which engages 
them. It is also determined by the broader social, economic and institutional context which 
can contribute to worker vulnerability. Chapter 7 considers the position of temporary migrant 
workers and women workers in this context. 

1306.  VCOSS, Submission no 33, 6.
1307.  Richard Johnstone and Andrew Stewart, ‘Swimming against the Tide? Australian Labor Regulation 

and the Fissured Workplace’ (2015) 37 Comparative Labor Law and Policy Journal 55, 60.
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7. VULNERABLE WORKERS

Findings and recommendations
Temporary migrant workers

7.1 
There is some evidence of non-compliance with workplace laws affecting 457 visa holders 
and Seasonal Worker Program participants. However, there is a much more extensive  
body of evidence – including evidence provided to this Inquiry, other recent inquiries,  
and in recent academic studies, media and other reports - demonstrating that Working 
Holiday Maker and student visa holders in Australia are being subjected to exploitation in 
the labour market. These exploitative practices are occurring in the Victorian horticulture 
and food services sectors, among others.

7.2
Whilst the Working Holiday Maker and student visa schemes do not have work as their 
primary purpose, in practice they are the predominant mechanism by which temporary 
migrant work is undertaken in Australia, dramatically outweighing the use of 457 and 
Seasonal Worker Program visa programs. This reality should be acknowledged by the 
Federal Government, industry and the community.

7.3
There is a fundamental lack of cohesion in Australia’s framework for permitting work to 
be performed by temporary migrant workers. Whilst Australia’s ‘formal’ temporary work 
visa programs are designed based on criteria relating to demonstrable labour market 
need, coupled with safeguards for temporary migrant workers, these are not features of 
the temporary migrant work arrangements facilitated by the Working Holiday Maker and 
student visa streams. 

7.4
The addition of appropriate safeguards to ensure the fair treatment of overseas workers 
holding Working Holiday Maker and student visas is for the most part a matter for the 
Federal Government to address. This could include encouraging the Fair Work Ombudsman 
to devote additional resources to ensuring that Working Holiday Maker and student visa 
holders are aware of their employment rights; and to bringing enforcement proceedings in 
suitable cases. The Victorian Government also has a role to play in this area.
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Recommendation 27:
I recommend that the Victorian Government consider further funding measures to provide 
assistance to temporary visa workers through established community organisations 
and networks, including the provision of employment rights information to international 
students through Victorian universities.

Gendered nature of insecure work 

7.5
It is clear from evidence provided to the Inquiry and academic and other sources that the 
working arrangements commonly associated with insecure work, especially casual and  
fixed term work, disproportionately affect women – with detrimental consequences for 
women’s financial security, control over working hours and career advancement. 

7.1 Introduction
The Inquiry’s Terms of Reference require it to examine: 

•	 the use of working visas, particularly in insecure, low paid, unskilled or semi-skilled jobs  
and trades;1308 and 

•	 exploitation of working visa holders and other vulnerable classes of workers, including  
female workers.1309 

Various dimensions of vulnerability and precariousness in the labour market were examined  
in chapter 6.

In addition, Fudge has observed that precariousness in employment arises not only from  
the insecurity and instability associated with contemporary employment relationships,  
but also from the interaction of other institutional, social and political factors.1310  

Similarly, Per Capita submitted to the Inquiry that: 

…vulnerability is both cause and a consequence of insecure work. What might be called the  
burden of these forms of work does not fall evenly across the community. While insecure work 
is widespread, its worst forms are more common at the bottom of the income distribution,  
amongst those with lower skills, the young and new migrants / residents…1311 

Burgess and Connell note that vulnerable employment is a growing phenomenon which 
is characterized by the insecure nature of work and the lack of social protections, poor 
job quality, low income and hardship.1312 They observe that there is no generally accepted 
definition of vulnerable work, as it is not a legal employment type, but can be characterised  
by more than just employment type. Some workers may be vulnerable due to their age or 
migrant status, or lack of fluent English speaking skills. 

Burgess and Connell note that not all vulnerable employees are engaged in insecure work. 
However, vulnerable workers as a whole are more likely to be in insecure work due to 
discrimination or shift patterns. The authors also draw strong links between vulnerability, 

1308.  Terms of Reference, (b)(i).
1309.  Terms of Reference, (b)(ii).
1310.  Fudge (2012), 99.
1311.  Per Capita, Submission no 89, 2.
1312.  John Burgess and Julia Connell, ‘Vulnerable work and strategies for inclusion: an introduction’ (2015) 

36:6 International Journal of Manpower 794.
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recession, downsizing, and restructures.1313 Similarly, Burgess, Connell and Winterton note  
that vulnerability and precariousness are not synonymous, though the distinction between 
the two concepts may be lost from time to time. In their view, whereas precarious work is 
distinguished by its short time frames or lack of expectation of ongoing work, vulnerability  
is associated with uncertainty over income, employment conditions and continuity.1314  

The Inquiry received submissions about a number of vulnerable classes of workers. 

For example, the young Workers Centre submitted that young working people bear the brunt 
of increased labour market insecurity. It submitted that one third of jobs created in Australia 
over the past 25 years are less secure, and that young people are more likely to be employed 
casually, work irregular hours and be without paid leave entitlements. The same insecurity is 
reflected in the proportion of young people working irregular hours, with seven in 10 working 
weekends, evening or night shift work.1315 

JobWatch submitted that it is contacted largely by workers with little bargaining power in the 
worker-employer relationship (including young workers, older workers, low skilled workers, 
inexperienced workers, overseas students and workers from migrant backgrounds). However, 
JobWatch reported receiving many calls from workers in positions which would have once 
been relatively secure, including academic staff in universities, teachers, health professionals, 
administrative staff in government departments, cooks in hospitals and canteen staff in state 
schools. Accordingly, it submitted that workers across all industries, all occupations and at  
all levels are at risk of insecure work.1316 

VCOSS and the Western Community Legal Centre outlined the vulnerabilities faced by  
workers who are refugees or from newly arrived communities.1317 

VCOSS and Jesuit Social Services also referred to the level of a worker’s educational attainment 
as a contributing factor to their vulnerability to insecure work. Jesuit Social Services submitted 
that education plays a critical role in addressing many of the overlapping issues encountered 
by vulnerable and disadvantaged groups, but that in Australia, the most vulnerable people still 
face significant barriers to successful participation in the education system. It submitted that 
in Victoria, more than 36,000 people aged 15 to 19 (about 10%) are not in education, training 
or employment. In addition, around one in five young people leave school before completing 
year 12. Almost half of these young people end up marginalised in the labour force, either in 
insecure employment or out of work. Children from disadvantaged backgrounds are over-
represented among early school leavers, with a lower rate of year 12 completion. People in the 
lowest socioeconomic areas are approximately 20% less likely to attain year 12 or equivalent 
educational qualifications. The consequence is a significant cohort of people who lack the 
literacy, numeracy and problem solving skills necessary for obtaining secure employment and 
earning a decent wage. Jesuit Social Services submit that addressing this inequality is perhaps 
the most fundamental change that would alter the life opportunities of disadvantaged people.1318 

VCOSS1319 and the young Workers Centre submitted that indigenous Australians are over 
represented in insecure work. The young Workers Centre submitted that young indigenous 
workers are more likely than non-indigenous workers to be employed in ‘low status’ 

1313.  Ibid.
1314.  J Burgess, J Connell and J Winterton, ‘Vulnerable workers, precarious work and the role of trade 

unions and HRM’ (2013) 24:22 International Journal of Human Resource Management 4083, 4084-5.
1315.  young Workers Centre, Submission no 82, 4.
1316.  JobWatch, Submission no 46, 24-5.
1317.  VCOSS, Submission no 33, 16-17; Western Community Legal Centre, Submission no 62, 10.
1318.  Jesuit Social Services, Submission no 52, 5.
1319.  VCOSS, Submission no 33, 17.
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occupations and to be more insecurely attached to the labour force. It referred to a longitudinal 
study showing 59% of young indigenous people wanted to work more hours compared with 
31.7% of non-indigenous people. This entrenches disadvantage for young indigenous people.1320 

Other vulnerable groups of workers identified in submissions included unpaid interns,1321 
people involved in the justice system,1322 and workers with disabilities.1323 

Some submissions indicated that people who are in insecure work are more likely to be in  
low paid jobs.1324 VCOSS submitted that this is true even for full time casual workers, who 
are three times more likely to have low-paid jobs compared with permanent or contract 
employees.1325 The ACTU submitted that those most affected by the rise of insecure work  
are at the middle and lower end of the earnings spectrum, which has contributed to a rise  
in inequality in Australia.1326  

Consistent with the Terms of Reference, and reflecting the volume and nature of evidence 
received, the Inquiry has focused on the vulnerability of two classes of workers, being 
temporary migrant workers and women. 

7.2 Temporary migrant workers 
The Terms of Reference for the Inquiry do not require an investigation of working visas 
generally. Instead, they are directed towards an examination of the use of working visas 
in Victoria in insecure, low-paid, or semi or unskilled jobs; the exploitation of working visa 
holders; and the impact on workers and local communities. To gain a full appreciation of  
the role that temporary migrant workers play in the labour market in Victoria, it is necessary  
to examine briefly the schemes under which they are permitted to work in Australia.  
However, a full scale examination of Australia’s temporary migration scheme and its  
broader impacts on the economy and society are beyond the scope of this Inquiry.1327  

In this section of the Report, I have adopted the definition proposed by Associate Professor 
Joo-Cheong Tham. Tham proposes use of the phrase ‘temporary migrant workers’ to 
discuss this category of workers, as it allows the experience of a range of visa holders to be 
considered, including those holding visas which are not primarily directed towards work and 
those with no legal right to work in Australia. He also notes that the reference to ‘temporary’ 
should not obscure the enduring aspects of temporary migrant work: firstly, that many such 
workers have lived in Australia for many years and aspire to continue to do so; and secondly, 
that in many industries and regions, reliance on such labour is not temporary but ongoing.1328 

1320.  young Workers Centre, Submission no 82, 8-9.
1321.  AIER, Submission no 73, 4; young Workers Centre Submission no 82, 9.
1322.  VCOSS, Submission no 33, 17; Jesuit Social Services, Submission no 52, 7.
1323.  VCOSS, Submission no 33, 17.
1324.  VCOSS, Submission no 33, 6; ACTU, Submission no 76, 10.
1325.  VCOSS, Submission no 33, 9.
1326.  ACTU, Submission no 76, 3.
1327.  See e.g. Senate Work Visa Report; Australian Government, Productivity Commission, Migrant Intake 

into Australia: Draft Report (November 2015).
1328.  Associate Professor Joo-Cheong Tham, Submission no 12 (incorporating by reference submissions 

made to the Inquiry of the Senate Education and Employment References Committee into ‘The 
impact of Australia’s temporary work visa programs on the Australian labour market and on 
temporary work visa holders’: http://www.aph.gov.au/Parliamentary_Business/Committees/
Senate/Education_and_Employment/temporary_work_visa/Submissionshttp://www.aph.gov.au/
Parliamentary_Business/Committees/Senate/Education_and_Employment/temporary_work_visa/
Submissions).
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The terms ‘temporary migrant workers’ and ‘temporary labour migration’ are also widely used 
in Australian and international literature exploring these issues.1329 

I have considered each form of visa separately, along with some of the issues they have in 
common. However my conclusions and recommendations are set out below this regarding 
Australia’s temporary migrant worker framework as a whole. 

7.2.1 Academic studies of temporary migrant work
Much has been written about the particular vulnerabilities of temporary migrant workers,  
and the growth of temporary migrant work in Australia and globally. 

Dr Joanna Howe has examined the ubiquitous presence of migration intermediaries in global 
labour migration and the challenges in regulating the relationship between intermediaries 
and temporary migrant workers, given that this relationship can begin in one country and 
continue in another.1330 She argues that a business case exists for migration intermediaries, 
but unscrupulous intermediaries can be seen as merchants who profit from migration or 
predatory prices, who provide high interest loans luring migrant workers and often entrapping 
them in debt for jobs that are far below what was promised.1331 Further, these operators enable 
recipient employers to cut costs and transfer responsibility for employment obligations.1332 

Andrees, Nasri and Swiniarski note that all across the world, a disturbing number of reports 
have emerged about the exploitation and abuse of workers, especially migrant workers, by 
unscrupulous labour recruiters and fraudulent and abusive employment agencies.1333 Their 
2015 paper argued that many modern day labour hire arrangements had serious deficiencies. 
These derived from loopholes in existing labour laws, which failed to articulate the respective 
responsibilities of recruiting agents and final employers in providing safeguards against 
abusive practices, including forced labour. A key finding of this research was that the payment 
of recruitment fees by a worker increased their risk of ending up in forced labour.1334 The 
authors presented three basic regulatory models, namely prohibitive legislation, licensing 
and registration systems. They argued there is growing recognition in national legislation 
that recruitment fees should not be charged to workers1335 and noted the challenges of 
implementing joint liability schemes in the cross border context where implementation requires 
the collaboration of both countries of origin and destination.1336 They also argued that current 
enforcement mechanisms are heavily focused on sanctioning unscrupulous actors, and more 
emphasis is needed on the victims of these actions and the remedies available to them.1337 

A 2015 ILO paper, ‘Global Labour Recruitment in a Supply Chain Context’, describes 
the international temporary labour migration recruitment market as being controlled by 
moneylenders, notaries, brokers, and sub-agents, with every actor in the migration industry 
claiming a piece of the wage wedge, reducing the income for the employee.1338 It notes 

1329.  See e.g. Joanna Howe and Rosemary Owens (eds), Temporary Labour Migration in the  
Global Era: The Regulatory Challenges (Hart Publishing, 2016, forthcoming); OECD,  
Temporary Labour Migration: An Illusory Promise? (2008).

1330.  Howe (2016), 1.
1331.  Ibid, 2.
1332.  Ibid, 3.
1333.  Beate Andrees, Alix Nasri, Peter Swiniarski, Regulating labour recruitment to prevent human 

trafficking and to foster fair migration: Models, challenges and opportunities, Working paper  
No. 1/2015 (ILO, 2015), 5.

1334.  Ibid,9.
1335.  Ibid.
1336.  Ibid.
1337.  Ibid.
1338. Jennifer Gordon, Global Labour Recruitment in a Supply Chain Context, (ILO, 2015), 9-10.
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that migrant workers can earn vastly more income in destination countries.1339 It states that 
employers who use migrant workers tend to utilise outside agents to do their recruiting with 
the recruitment firms employing sub-agents to work on their behalf.1340 The paper argues that 
there is a failure of both domestic and international regulation to address the abuses inherent in 
the international temporary migrant labour recruitment market. It notes there is no international 
authority systematically enforcing standards of labour migration, and argues that destination 
country governments pay little attention to the routine problems of recruitment as they have 
too much to lose if this trade is halted.1341 Some origin country governments have invested in 
pre-departure education but this has done little to provide the worker with tools that can be 
used in the event of mistreatment.1342 The paper identifies that few businesses will voluntarily 
cease advantageous recruitment behaviour. Further, in most jurisdictions, laws excuse those at 
the top of the supply chain from violations that occur lower down, even though those abuses 
reduce labour costs and deliver greater profits.1343 The paper proposes ensuring employers 
take responsibility for the actions of their recruiters by creating negative market consequences 
for the employer for not doing so,1344 also noting the licensing and registration scheme 
implemented in Manitoba, Canada in 2008.1345  

7.2.2 Temporary visas for the express primary purpose of work 
There are two main visa programs which have as their direct purpose supplementing specific 
skills gaps or labour supply deficiencies in the Australian labour market using temporary 
migrant workers. The first is the subclass 457 temporary skilled visa program, and the second 
is the SWP.1346  

Subclass 457 visas

Nature and use 
Subclass 457 visas were introduced to allow businesses to sponsor highly skilled overseas 
workers. The intention of the scheme is to supplement, not replace, the Australian workforce, 
to avoid adverse consequences for the Australian labour market and to protect visa holders 
from exploitation.1347 

Subclass 457 visas permit skilled workers to work in Australia for an approved business for  
up to four years. The programme is uncapped, and driven by employer demand.1348  

1339.  Ibid, 9. Mexican workers in the United States are able to earn up to nine times as much as they would 
at home and Vietnamese workers up to 16 times as much by working in the Republic of Korea.

1340.  Ibid, 15.
1341.  Ibid, 6.
1342.  Ibid, 9.
1343.  Ibid, 15.
1344.  Ibid, 22.
1345.  Ibid. See also chapter 5.
1346.  See e.g. John Azarias, Jenny Lambert, Prof. Peter MacDonald, Katie Malyon, Robust New 

Foundations – A Streamlined, Transparent and Responsive System for the 457 Programme, 
Independent Review into Integrity in the Subclass 457 Programme (September 2014), 20;  
Seasonal Worker Program Report, 3-4.

1347.  Azarias et al (2014), 20.
1348.  Senate Work Visa Report, 11.

2034

2034



296 Victorian Inquiry into the Labour Hire Industry and Insecure Work

Other key features of the 457 visa program include the following: 

•	 457 visa workers must be sponsored by an approved business;

•	 employers who seek to sponsor a 457 visa worker must be unable to find an Australian 
citizen or permanent resident to do the work; 

•	 employers must pay 457 visa workers above the temporary skilled migration income 
threshold, which is designed to ensure that 457 visa workers earn sufficient money to be  
self-reliant in Australia; 

•	 employers must guarantee that 457 visa workers will be paid the ‘market salary rate’.  
As part of the sponsor obligation, terms and conditions, including pay and hours of work, 
must be no less favourable than the terms and conditions that would be provided to an 
Australia citizen performing the same work in the same location; 

•	 457 visa workers may only be engaged in a specified occupation, with the sponsor,  
and cannot cease employment for a period of more than 90 days; and 

•	 employers must meet certain specified training benchmarks.1349  

In addition, subclass 457 visas may be obtained through a labour agreement with the Federal 
Government which applies to a specific company, industry, designated area or project.  
In this case, 457 visa holders may perform work which sits outside the designated skilled 
occupations which apply in respect of the standard 457 visa program.1350 Presently, there are 
labour agreements in several industries including: dairy; fast food; meat; pork; on-hire; and 
restaurant (fine dining).

Proponents of the 457 visa scheme dispute that it has any negative impact on local 
employment. There are requirements to undertake labour market testing under the scheme. 
Further, the additional costs associated with sponsoring and nominating 457 visa holders 
act as a price disincentive to the engagement of visa holders where local labour is available, 
meaning that visa holders are used only where there is a genuine skills shortage.1351  

However, critics argue that the labour market testing requirements are lax, subject to little 
oversight, easy to evade and expensive to enforce in any meaningful way. Concerns have  
also been raised that the definition of ‘skill’ is too wide-ranging, and thus 457 visas are  
issued for occupations for which minimal training of local workers would be required.1352  

Table 7.1: 457 visas granted with nominated position location in Victoria,  
2005/6–2014/15

Visa type 05/06 06/07 07/08 08/09 09/10 10/11 11/12 12/13 13/14 14/15
Primary 7712 10181 11753 10917 8478 11511 13679 14392 12261 12664
Secondary 5502 8583 10566 9796 7401 9367 10356 11929 11147 11690
Total 13214 18764 22319 20713 15879 20878 24035 26321 23408 24354

Source: Australian Government, Department of Immigration and Border Protection, Subclass 457 visas granted pivot table, 2015-6 to 
31 March 2106 – comparison with previous years: http://data.gov.au/ 

1349.  See e.g. http://www.border.gov.au/Trav/Visa-1/457- ; Azarias et al (2014); Senate Work Visa Report 
(2015).

1350.  Australian Government, Department of Immigration and Border Protection, Labour Agreements – 
Information about requesting a labour agreement (December 2015).

1351.  Joanna Howe, ‘Is the net cast too wide? An assessment of whether the regulatory design of the  
457 visa meets Australia’s skill needs’ (2013) 41 Federal Law Review 443, 457.

1352.  Ibid, 446, 456.
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Table 7.2: 457 visa holders in Australia with nominated position location in Victoria, 
31/3/10 – 31/3/16

Visa type 31/3/10 31/3/11 31/3/12 31/3/13 31/3/14 31/3/15 31/3/16
Primary 13207 15049 18491 21883 23897 24513 23307
Secondary 11516 12620 14186 16964 18943 20007 19414
Total 24723 27669 32677 38847 42840 44520 42721

Source: Australian Government, Department of Immigration and Border Protection, Subclass 457 visa holders in Australia at  
31 March 2016 - comparison with previous quarters: http://data.gov.au/ 

Table 7.1 sets out the number of 457 visas granted in Victoria between 2005/6 and 2014/5. 
Table 7.2 shows the number of 457 visa holders in Australia with nominated position location 
in Victoria, as at 31 March in each year from 2010 to 2016. Whilst in each case numbers have 
fluctuated across the relevant period, both tables demonstrate greatly increased presence of 457 
visa holders. Both tables also show that secondary visa holders, generally dependents, make 
up a significant proportion of the total number of visa holders. Secondary visa holders are not 
subject to the same restrictions as the primary visa holder, and may undertake unskilled work.1353 

Figure 7.1: 457 visa holders in Australia by nominated position location as at 31/3/16
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Source: Australian Government, Department of Immigration and Border Protection, Subclass 457 quarterly report  
(Quarter ending at 31 March 2016), 14. 

1353.  Howe and Reilly, in their submission to the Senate Visa Inquiry, observe that the partners and children 
of 457 visa holders have the right to unskilled work without the restrictions of the primary visa 
holder. The work rights of international students and WHM visa holders are not subject to the same 
regulatory controls as skilled temporary workers. They do not need to be paid market wages, they 
are not limited to employment in specified industries in which there is a shortage of workers and their 
employers are not required to show they have tried to employ Australian workers for the position: Dr 
Joanna Howe and Associate Professor Alexander Reilly,  ‘The impact of Australia’s temporary work 
visa programs on the Australian labour market and on the temporary work visa holders’, Submission 
to the Senate Standing Committee on Education and Employment, May 2015, 5.
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As demonstrated by Figure 7.1, the second highest number of 457 visa holders in Australia at 
31 March 2016 had nominated their position location as Victoria, constituting around 24% of  
all visa holders. 

In the 2014/15 year: 

•	 There were 12,660 applications for 457 visas granted for Victoria.

•	 The highest number – around a third – of all 457 visa applications for Victoria were  
granted to citizens of India, followed by the United Kingdom then China.

•	 The top five sponsor industries in Victoria were: professional, scientific and technical  
(16.6%), other services (16.1%), accommodation and food services (13.9%), information, 
media and communications (13.9%) and health care and social assistance (8.9%).

•	 The top five nominated occupations for primary applications granted in Victoria were:  
cook (6.6%), developer/programmer (5.4%), software engineer (3.8%), cafe or restaurant 
manager (3.7%) and ICT business analyst (3.5%).1354  

Victoria had the lowest average nominated base salary of all states and territories for 457 visa 
applications made during this period, at $82,300.1355 The Victorian industry with the lowest 
average nominated salary was the accommodation and food services industry, at $57,500.1356 

Inquiry and other evidence regarding 457 visa workers
The 457 visa program has been subjected to several inquiries over recent years – a matter 
described by the 2014 Azarias Review as ‘a clear indication that it faces a politically and 
economically divided environment.’1357 Broadly speaking, these reviews have recommended 
adjustments to the balance of the various features of the scheme, rather than any wholesale 
revision of its key features.1358 The Productivity Commission, in its November 2015 draft 
report into Australia’s migrant intake, observed that the Australian Government has agreed in 
principle to the majority of the recommendations of the Azarias Review, and should assess 
the effectiveness of changes implemented as a result of these recommendations, as well as 
addressing problems with the efficiency and effectiveness of current labour market testing 
arrangements.1359   

Whilst the submissions and evidence of Inquiry participants regarding temporary migrant 
workers was largely directed towards other forms of visas, the subclass 457 visa was 
nonetheless brought to the Inquiry’s attention by several participants. 

The Air Conditioning and Mechanical Contractors Association (AMCA) submitted that its 
members have used 457 visa holders from time to time, however the mechanical contracting 
industry regards this as exceedingly complicated for both the host employer and the individual. 
AMCA submitted that member companies will only go to the trouble of recruiting employees 
through the visa system when they have exhausted the local employment market. It submitted 
that the classifications involved are project managers, senior drafting officers, estimators and 
other specialists that are either not available or not sufficiently experienced in Australia.1360 

1354.  Australian Government, Department of Immigration and Border Protection, Subclass 457 quarterly 
report (quarter ending at 30 June 2015), 45-46.

1355.  Ibid, 13.
1356.  Ibid.
1357.  Azarias et al (2014), 7.
1358.  Ibid, 49-78; Senate Work Visa Report, ix-x, recommendations 5-9.
1359.  Productivity Commission (2014), 311, 314.
1360.  AMCA, Submission no 67, 2.
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HIA submitted that 457 working visa holders made up a small fraction of total workers in the 
residential construction industry and it is unaware of any issues with this form of work.

It referred to recent data published by the Department of Immigration and Border Protection 
indicating that only 340 visas were granted to construction workers in Victoria in 2014-2015, 
which is some 3.6% of the temporary work visas issued in that state.1361   

In contrast, the Uniting Church submitted that the construction industry is a sector where 
‘very serious instances of exploitation’ of temporary work visa holders occurs, with a large 
proportion of these instances involving workers on 457 visas. The Uniting Church also 
submitted that nursing, manufacturing and the meat industry are other industries experiencing 
similar exploitation of 457 visa holders.1362 

Mr John Alldis submitted that the use of 457 visa holders in aircraft maintenance is 
inappropriate due to the need to have specific country knowledge, the risk of threats to 
return to country of origin, and the effect on training and workplace culture and generational 
knowledge.1363  

JobWatch submitted that the power imbalance in an employment relationship is exacerbated 
for temporary migrant workers because the worker’s residency status is tied to the ongoing 
sponsorship by the employer, adding a further level of domination that employers may and 
often do wield against workers.1364

A central feature of the 457 visa scheme is the inability for an employee to work for anyone 
other than the sponsoring business. This has been the subject of criticism in academic 
literature as a feature which contributes to the vulnerability of temporary migrant workers and 
the insecurity of their work. Fudge describes migrant workers who are not free to circulate 
in the labour markets of the host countries in which they are working as ‘unfree labour’. She 
argues that these workers facilitate the reduction of overall wage levels, contribute to lower 
labour standards, and assist in introducing more flexible employment practices.1365 

Associate Professor Tham, in a submission to the Inquiry, also argued that there are  
structural aspects of the 457 visa scheme which increase the likelihood that workers will be 
exploited. These are, firstly, that the worker has no choice to take up alternative employment 
and thus is dependent upon the employment continuing for ongoing residency. Secondly, 
termination of employment by the sponsoring employer effectively amounts to deportation. 
Thirdly, a worker’s participation in an employer-driven breach of the 457 scheme requirements 
(such as performing a different kind of work than that for which the visa was granted) may  
also make the worker vulnerable to deportation.1366 

In a 2014 article, Howe argues that there should be a clearer and more transparent process for 
compiling and amending the list of occupations in which 457 visa workers may be engaged, 
contending that it is too readily influenced by industry groups and business.1367 

1361.  HIA, Submission no 45, 9.
1362.  Uniting Church, Submission no 57, 4.
1363.  John Alldis, Submission no 10, 1.
1364. JobWatch, Submission no 46, 21.
1365.  Judy Fudge, ‘Precarious Migrant Status and Precarious Employment: The Paradox of International 

Rights for Migrant Workers’ (2012-13) 34 Comparative Labor Law and Policy Journal 95.
1366.  Associate Professor Joo-Cheong Tham, Submission no 12. See also Iain Campbell and  

Joo-Cheong Tham, ‘Labour Market Deregulation and Temporary Migrant Labour Schemes:  
An Analysis of the 457 Visa Program’ (2013) 26:3 Australian Journal of Labour Law 239.

1367.  Joanna Howe, ‘Accountability and transparency under the subclass 457 visa program:  
Is there cause for concern?’ (2014) 21:3 Australian Journal of Administrative Law 139, 141.
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In 2013, Howe argued that the labour market testing and other regulatory mechanisms 
are not effective in ensuring the 457 visa program meets its objectives, in particular the 
identification and meeting of skill shortages.1368 She also argued that the broad description 
of the occupations permitted by the visa, coupled with a lack of scrutiny regarding whether 
the sponsored occupation is the one being performed by the visa holder, hampers the 
effectiveness of this visa. In Howe’s assessment, this means 457 visas can be used to develop 
a more compliant workforce less likely to voice concerns over safety, pay and conditions 
because of a desire to remain in Australia on the visa or to one day achieve permanent 
residency through employer nomination.1369 Howe advocates a mechanism that moves away 
from Australia’s model of a demand-driven temporary migration scheme in favour of one that 
allows independent assessment of Australia’s skill needs.1370 

Wright and Constantin, in their submission to the Senate Visa Inquiry, presented a survey of 
1600 Australian employers conducted in 2012 to examine why employers recruited workers 
on temporary skilled subclass 457 visas.1371 Their study found that the vast majority of 
surveyed employers claimed to experience challenges recruiting workers from the local labour 
market. However, the authors argued that recruitment challenges and skilled job vacancies 
were not necessarily the same as skills shortages. Only a very small proportion of employer 
respondents claimed they would address skilled vacancies by increasing the salary being 
offered - generally considered a necessary precondition for a skills shortage to exist. Therefore, 
even where employers were using the 457 visa scheme because of skills shortages, the 
shortages that existed did not appear to be acute.1372 The authors argued that whilst skilled 
migration was important for addressing skills shortages, alternative mechanisms such as 
improving job quality to attract a wider pool of candidates, greater investment in structured 
training to facilitate career development opportunities for existing and prospective employees, 
and other measures likely to engender long term workforce commitment and retention were 
likely to be more effective than the 457 visa scheme for helping these employers to alleviate 
their recruitment problems in a more systematic manner.1373 Wright and Constantin further 
recommended the establishment of an independent mechanism to verify the existence of 
skills shortages before employers could use the 457 visa, and use of a more precise list of 
occupations for sponsorship.1374 

Despite the risks identified by Tham’s submission, described above, his assessment of the 
available evidence is that the overall level of non-compliance with workplace laws under the 
457 visa scheme is low. However, he notes that in certain industries (such as construction, 
hospitality and retail) and business contexts (such as small businesses) the rate of non-
compliance is higher.1375  

On the other hand, there is recent evidence of non-compliance amongst some sponsors of  
457 visa holders. In the two program years to 31 March 2015, the Department of Immigration 
and Border Protection monitored nearly 4,000 temporary work sponsors, the majority of whom

1368. Howe (2013).
1369.  Ibid, 468.
1370.  Ibid, 469.
1371.  Chris Wright and Andreea Constantin, ‘An analysis of employers’ use of temporary skilled visas in 

Australia’, Submission to the Senate Education and Employment References Committee Inquiry into 
the impact of Australia’s temporary work visa programs on the Australian labour market and on the 
temporary work visa holder, 1 May 2015, 2.

1372.  Ibid.
1373.  Ibid, 3.
1374.  Ibid.
1375.  Associate Professor Joo-Cheong Tham, Submission no 12, 13.
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were 457 sponsors. Almost one third of sponsors monitored were found to be in breach of  
their obligations under workplace laws.1376 Between 1 July 2013 and 31 December 2014,  
FWO inspectors monitored just over 3,000 holders of 457 visas to ensure they were receiving 
their nominated salary, and performing their nominated position. During this time FWO 
identified concerns in 18% of cases.1377 In addition, between 1 July and 31 December 2014, 
FWO referred 154 of 460 entities employing 457 visa holders to the Department of Immigration 
and Border Protection due to compliance concerns.1378  

Seasonal Worker Program 

Nature and use 
The SWP provides low-skilled temporary migrant workers to employers in the agricultural 
industry, and selected locations in the accommodation industry in Australia. It replaced the 
Pacific Seasonal Worker Pilot Scheme (PSWPS), which ran from August 2008 and concluded 
on 30 June 2012.1379 Participating countries in the SWP include Fiji, Kiribati, Nauru, Papua  
New Guinea, Samoa, Solomon Islands, Timor-Leste, Tonga, Tuvalu and Vanuatu.1380 

The SWP’s purposes are to provide labour to Australian employers in specified industries 
who cannot meet seasonal labour needs with local jobseekers, as well as contributing to the 
economic development of participating countries.1381  

The SWP was originally demand-driven, with 12,000 visa places available over four years.1382  

The SWP was expanded in June 2015, including to remove a cap on the annual limit on how 
many seasonal workers can participate in the program, and to include additional industries.1383 
In 2016, the Federal  Government announced the expansion of the scheme to the broader 
agricultural sector1384 and as a pilot project, into tourism in Northern Australia.1385

Seasonal workers must satisfy the following criteria to participate in the SWP:

•	 be of good character;

•	 be healthy and fit for the work specified;

•	 be aged over 21 at time of visa application;

•	 be a citizen of the participating country and in the participating country at the time of  
visa application;

1376.  Australian Government Department Submission, Education and Employment References  
Committee, Senate Inquiry into the impact of Australia’s temporary work visa programs on  
the Australian labour market and on the temporary work visa holders (15 July 2015), 21,  
sourced from Department of Immigration and Border Protection, 2015 (BE8273.03), 13.

1377.  Ibid, 24.
1378. Ibid.
1379.  Seasonal Worker Program Report, 3.
1380.  Ibid, 4.
1381.  Ibid, 5, referring to evidence of the Department of Employment to the Inquiry on 24 June 2015.
1382.  Jesse Doyle and Stephen Howes, Australia’s Seasonal Worker Program: Demand-side Constraints 

and Suggested Reforms, Discussion Paper, World Bank Group, Washington, DC (2015).
1383.  Australian Government, Seasonal Worker Programme Expansion – Q & A (Fact Sheet, 19 June 2015).
1384.  Senator The Hon Michaelia Cash, Seasonal workers expanding to greener pastures, Media Release, 

8 February 2016.
1385.  Senator The Hon Michaelia Cash, Seasonal worker programme Northern Australia tourism pilot  

takes off, Media Release, 6 May 2016.
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•	 have a genuine intention to enter Australia for seasonal work and return to the participating 
country after their employment ceases; and

•	 the partner country must verify that the stated identity of the candidate is their real identity.1386 

Seasonal workers can participate in basic training opportunities funded by the Federal 
Government to a value of up to $825 (GST inclusive) per seasonal worker. First time seasonal 
workers are offered training opportunities in english literacy and numeracy, information 
technology and first aid. Returning seasonal workers may be able to access recognition  
of prior learning towards a Certificate I or II in the industry that they have been working in, 
for example horticulture or accommodation.1387  

Approved employers need to test the labour market before recruiting seasonal workers. They 
must also demonstrate that seasonal workers will benefit financially from their participation.1388  

Seasonal workers can be employed for up to six months, and seasonal workers recruited 
from Kiribati, Nauru or Tuvalu can be employed for up to nine months. For all periods of 
employment, approved employers must guarantee a minimum average of 30 hours’ work per 
week to seasonal workers. A previous requirement to guarantee 14 weeks’ employment was 
removed in June 2015.1389 

The approved employer is responsible for paying for the entire return international airfare and 
domestic transfer costs for seasonal workers, to and from their work location. However, the 
approved employer can recover the amount of $500 from these transportation costs from the 
seasonal worker’s pay over the course of their employment.1390   

Table 7.3 Seasonal Worker Program stream of Subclass 416 – number of visa grants 
2012/3 – 2014/5

Year: 2012–13 2013–14 2014–15 
Visa grants: 1,492 2,014 3,177

Source: DIBP, Annual Report, (2014/5), 79. 

As is apparent from Table 7.3, the numbers of participants in the SWP are very low in 
comparison to use of the 457 visa scheme (see Figure 7.1). 

Inquiry and other evidence regarding the SWP
The Inquiry heard from two companies which engage workers under the SWP. 

MADEC is a community based, not-for-profit business delivering employment, training and 
community development initiatives, including in Victoria. In the Mildura area, MADEC operates 
a labour hire business. Approximately 50% of its business stems from being an approved 
employer for the SWP.1391  

In recent years, SWA was granted a licence by the Federal Government to operate the SWP. 1392 

1386.  Australian Government, Seasonal Worker Programme Expansion – Q & A (Fact Sheet, 19 June 2015).
1387.  Australian Government, Add-on Skills Training and the Seasonal Worker Programme (Fact Sheet, 19 

June 2015).
1388.  Australian Government, Approved employers and the Seasonal Worker Programme (Fact Sheet,  

18 June 2015).
1389.  Ibid.
1390.  Ibid.
1391. MADEC, Submission no 9, 1.
1392. SWA, Submission no 40, 3.
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SWA submitted that its involvement in the SWP, with a major exposure to the horticulture 
sector in Victoria, has come at considerable cost because it severely underestimated the 
prevalence of blatantly illegal contractors and their gangs, ‘fly by night’ labour hire companies, 
organised groups of overseas workers with no working rights in Australia, and finally, a 
major cohort of Australian citizens or residents who are working for cash payment whilst on 
Centrelink benefits. SWA submitted that at a Federal Government round table conference, 
it was estimated that between 60 to 65% of fruit and vegetables harvested in Australia were 
likely to be picked by contracting gangs of dubious bona fides.1393  

SWA considers that as law enforcement improves, the SWP will become more significant.  
It describes Pacific Island workers as passionate, reliable, hardworking and productive  
and quick learners. It notes that returning workers hit the paddock running, with limited 
supervision or training required, making it cost effective for the grower. SWA submitted that 
there is minimal impact on domestic labour because the positions that Pacific Island nation 
workers will be competing for are jobs that Australian workers (adults, youth, men or women) 
do not want to do.1394 

PMA-ANZ submitted that the SWP has some important benefits over the WHM visa program: 
workers tend to stay on the same property for the entirety of the season; the same workers 
return to the same property (or at least the same industry) each year; and stronger connections 
are formed between the workers and the employers and communities. It is a higher cost option 
for employers, although this is largely offset by greater productivity and lower costs of training 
and induction.1395 This view was shared by the East Gippsland Food Cluster.1396  

The Sunraysia ECC described having some issues with exploitation of workers engaged 
through the SWP. It has intervened on behalf of workers from the PNG, Solomon Islands and 
Fijian communities in respect of working conditions. It described a situation it was dealing  
with at the time of the Inquiry’s Mildura hearing, with people who were working with food  
being improperly stored on site; no adequate access to fresh water on site; and having to  
get up at four in the morning to travel to where they were working. The host employer 
exercised significant control over the workers, and they were unable to speak to others in the 
community. Mr Wickham described 10 people walking off the program in the previous three 
weeks, so they were now facing visa condition breaches.1397 

There was a media report in March 2016 of exploitation of Fijian SWP workers who were paid 
less than $10 per week by a labour hire agency that sponsored their visas. The workers were 
required to either return to work for the agency, or return to Fiji.1398 

In a 2015 World Bank Discussion Paper, Doyle and Howes consider the SWP and its 
predecessor, the PSWPS.1399 The paper assesses the PSWPS as never having reached its 
potential, and considers reforms to help lift employer demand through an evaluation of the 
views of a sample of employers and industry bodies across the horticulture industry.1400  

1393. SWA, Submission no 40, 2.
1394. SWA, Submission no 40, 4.
1395. PMA-ANZ, Submission no 85, 2
1396. East Gippsland Food Cluster, Submission no 106, 12-13.
1397. Sunraysia ECC, Mildura hearing, 23 November 2015.
1398.  Norman Hermant, ‘Fijian seasonal workers told to return to work for contractor accused  

of exploitation or go home’, ABC News, 27 March 2016, at: http://www.abc.net.au/news/ 
2016-03-27/seasonal-workers-to-return-contractor-accused-of-exploitation/7270902.

1399. Doyle and Howes (2015).
1400. Ibid, 11-24.
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In summary, Doyle and Howes found that the lack of an aggregate labour shortage due to  
the prevalence of illegal workers and backpackers in the horticultural industry remains a  
key constraint on employer demand for the SWP. It also found a lack of awareness of the 
scheme in some states and a belief on the part of growers that it was too costly and risky.1401 
They recommended that the scheme could be enhanced by:

•	 increased funding for compliance activities to reduce illegal workers in horticulture;

•	 removing or reducing the second year visa extension for backpackers;

•	 removing upfront costs for returning workers and covering those for new workers  
through a revolving fund;

•	 reducing the minimum fourteen week working requirement (as noted above, 
this requirement has since been removed);

•	 giving employers a greater role in worker selection;

•	 advertising the SWP though horticultural industry bodies;

•	 streamlining reporting requirements to governments; and

•	 easing labor market testing requirements for participating growers.1402 

The Joint Standing Committee on Migration’s Seasonal Worker Program Report, like the Doyle 
and Howes study, found a number of barriers hindering the effectiveness of the SWP. Most 
notable was the horticulture industry’s significant reliance on WHM visa holders. The Committee 
noted that whilst the working holiday visa is primarily intended for cultural exchange, it fills a 
labour gap and is in direct competition with the SWP.1403 The Committee further found that the 
regulations around the SWP were robust, but unable to prevent rogue employers/labour hire 
operators from exploiting workers in a very few cases. The intersection of vulnerable workers 
and unethical and illegal labour hire operators was considered to be a major concern.1404  

The Committee recommended that the Federal Government review the SWP and working 
holiday maker programs by December 2017, to ensure they were not adversely impacting on 
each other or the local labour market. The Committee also recommended that the Federal  
Government: 

•	 standardise labour market testing across the range of temporary work visas; 

•	 undertake a review of current superannuation requirements for SWP participants; 

•	 establish a three year pilot program for 17 to 24 year olds to train and work in the  
agricultural sector;

•	 increase employment opportunities for women in the SWP;

•	 advance the SWP to address labour shortages in aged care, child care, and disability care; 

•	 review travel reimbursement costs to SWP workers; and

•	 establish a licensing scheme for labour hire contractors.1405  

1401. Ibid, 1.
1402. Ibid; see further 24-27. 
1403. Seasonal Worker Program Report, viii.
1404. Ibid, 142.
1405. Ibid, xvii-xix, 149-150.
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7.2.3 Temporary visas with primary purposes other than work
There are two other significant groups of visa holders in Australia, whose visas do not have 
work as their primary purpose, but who nonetheless perform a significant amount of low and 
semi-skilled work. These are WHM visas, and student visas. 

Working holiday maker (subclass 417 and subclass 462) visas 

Nature and use 
The WHM visa program is intended to ‘foster closer ties and cultural exchange between 
Australia and partner countries.’1406 According to the Department of Immigration and Border 
Protection website: 

The Working Holiday Maker program allows young adults (18 to 30) from eligible partner countries 
to work in Australia while having an extended holiday. Work in Australia must not be the main 
purpose of the visa holder’s visit. (emphasis added)1407 

WHM visa holders are permitted to stay in Australia for a 12-month period, and may work  
for the full duration of that stay, provided that (other than in specified circumstances) they 
cannot work for a single employer for longer than six months.1408 First time subclass 417  
WHM visa holders may obtain a second WHM visa by undertaking 88 days of specified work 
in regional Australia. Specified work includes work in the agriculture, mining and construction 
industries across large parts of rural and regional Australia.1409  

The WHM program has been in existence since 1975, when it was confined to only a small 
number of commonwealth countries. It now extends to 38 countries and regions. Around half 
of these arrangements (subclass 462 visas) have caps on the number of visas, whereas the 
other half (subclass 417 visas) do not.1410  

In a presentation to a 2015 Monash University symposium, Underhill and Rimmer outlined  
their research on the evolution and growth of the WHM visa program.1411 The following figures 
are reproduced from updated data provided by Dr Underhill relating to figures presented in 
their presentation (with permission).

1406.  Australian Government, Department of Immigration and Border Protection, Working Holiday Maker 
visa programme report (31 December 2015).

1407.  See: https://www.border.gov.au/Lega/Lega/Form/Immi-FAQs/what-is-the-working-holiday-maker-
program.

1408. DIBP (2015), 3.
1409. Ibid, 4.
1410. Ibid, 3-4.
1411.  Malcolm Rimmer and Elsa Underhill, Asian Workers Harvesting in Australia: Employment Trends 

and Consequences, Presentation to the Monash Business School Symposium ‘Thinking empirically 
about employment relations and labour regulation in an Asia-Pacific context’, Melbourne, 5 
November 2015.
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Figure 7.2: WHM visas issued – 1997/8 – 2012/3
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Source: Malcolm Rimmer and Elsa Underhill, Asian Workers Harvesting in Australia: Employment Trends and Consequences, 
Presentation to the Monash Business School Symposium ‘Thinking empirically about employment relations and labour regulation  
in an Asia-Pacific context’, Melbourne, 5 November 2015, and updated data provided by Dr Underhill to Inquiry. 

Figure 7.3: Number of WHM visas issued by region of origin: 2009/10 – 2013/4
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Source: Malcolm Rimmer and Elsa Underhill, Asian Workers Harvesting in Australia: Employment Trends and Consequences, 
Presentation to the Monash Business School Symposium ‘Thinking empirically about employment relations and labour regulation 
in an Asia-Pacific context’, Melbourne, 5 November 2015, and updated data provided by Dr Underhill to Inquiry. 

Figure 7.4:  Proportion of subclass 417 visa holders in Australia at 30 June 2015 by region of origin
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Source: Australian Government, DIBP, Working Holiday Maker visa programme report (30 June 2015), 32
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Figure 7.2 presents the numbers of 417 WHM visas issued between 1997 and 2013. Underhill 
and Rimmer’s research demonstrates the extensive growth in numbers of WHM visas issued, 
from 60,291 in 1997/98 to a peak of 249,231 in 2012/13, including first and second year visas. 
In 2014/15, first and second year visas totalled 214,802.

Figure 7.3 demonstrates the growth of second year subclass 417 WHM visas issued by region 
since 2009. The number of second year 417 WHM visas issued to workers from Asian countries 
more than doubled between 2009/10 and 2013/4. 

As at 30 June 2015, there were 136,892 subclass 417 WHM visa holders (including 35,434 
second visas) and an additional 7,026 subclass 462 visa holders in Australia.1412 Figure 7.4 
illustrates that the greatest proportion of subclass 417 visa holders (40.1%) are from Asian 
countries.

Despite the stated primary objectives of the WHM visa program being unrelated to addressing 
labour market shortages in Australia, the development of the second year WHM visa was 
clearly connected to this objective. Underhill and Rimmer note that: 

By 2005, concerns about WHMs being de facto guest workers were outweighed by labour market 
needs. Following a period of extreme labour shortage in horticulture, and lobbying by the National 
Farmers Federation, the Federal government amended WHM visas to grant a Second Year Visa for 
those who completed 88 days rural work during their first 12 months in Australia.1413 

The Productivity Commission Draft Report on Migration noted the Federal Government’s recent 
proposals to amend the WHM visa program, to allow both subclass 417 and subclass 462 
visa holders to work an additional six months with one employer in northern Australia if they 
work in specified high demand areas in the north, including agriculture, forestry and fishing, 
tourism, mining and disability and aged care.1414 In addition, subclass 462 visa holders would 
be permitted to access a second 12 month visa if they work for three months in agriculture or 
tourism in the north. These changes came into effect on 21 November 2015.1415 

The Productivity Commission noted that these change means subclass 462 visa holders can 
potentially ‘work for the entire duration of their two year stay in Australia — increasing the 
supply of seasonal and temporary labour in the north.’1416  

Further, notwithstanding the aim of ‘cultural exchange’ in some cases, the number of Australians 
accessing WHM visas to partner countries is very low. FWO has noted that in 2013, 15,704 
Taiwanese were granted WHM visas by Australia, whereas only 31 Australians were granted 
WHM visas by Taiwan.1417 

Inquiry and other evidence regarding WHM visas 
The WHM visa program has increasingly attracted the attention of commentators and 
governments alike, no doubt in light of its massive and uncapped growth and a steady  
stream of media reporting of labour exploitation associated with it.1418 

1412.  Australian Government, DIBP, Working Holiday Maker visa programme report (30 June 2015), 31-34.
1413. Underhill and Rimmer (forthcoming), 6.
1414. Productivity Commission (2015), 302.
1415. See https://www.border.gov.au/Trav/Visi/Visi-1/work-holiday-visas-noth-aus.
1416. Productivity Commission (2015), 302.
1417. Senate Work Visa Report, 165, referring to FWO (2015), 13.
1418.  See e.g. Anna Patty, ‘Overseas workers supplying pastries, desserts and vitamins to Coles and 

Woolworths allegedly underpaid,’ The Age (29 January 2016); Anna Patty, ‘Chinese and Taiwanese 
mushroom pickers short changed $92,000’, Sydney Morning Herald (2 March 2016); ‘Managers 
personally liable for underpayments to visa workers: Court’ Workforce, 14 October, 2015; ‘Vic dairy 
company rips-off backpackers’, The Australian (21 March 2016).
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The Inquiry received substantial evidence of the prevalence of temporary migrant workers on 
WHM visas in the horticultural sector1419 and the meat industry, and many instances of gross 
exploitation of these temporary migrant workers, generally involving labour hire agencies.1420  
It seems likely that WHM visa holders are concentrated in these industries in light of the 
capacity to obtain a second year visa through specified rural work. 

A confidential submitter told the Inquiry that many people in Mildura and surrounds believe 
that organised crime originating in other countries is responsible for bringing in workers, some 
without appropriate visas, to work in the horticulture industry. In the case of a local packing 
company, allegations have been made that an individual believed to be from Taiwan was the 
head contractor who supplied workers who were underpaid, and consequently threatened, 
including with death. There are claims that he was involved in money laundering and that 
workers were forced to stay at his caravan park. The man in question had a driver’s licence 
with a Mildura address.1421  

The Inquiry was told by numerous participants that labour contractors are often from the same 
ethnic group as the workers they engage. Some have suggested that there is transnational 
organisation of workers, including the arrangement and purchase of passports offshore.1422 
Another confidential submitter told the Inquiry that some labour brokers providing these 
services receive ‘commissions’ from overseas recruitment brokers sourcing labour on their 
behalf, and charge a ‘finder’s fee’ to the worker as well as other brokerage fees.1423  

ICA informed the inquiry of its experience with the itinerant ‘crop picking’ industry where the 
supply of labour to the Gippsland and Swan Hill areas mostly comprises Asian workers drawn 
from the Springvale/Dandenong and Footscray suburbs of Melbourne. It submitted that for  
the most part, workers are supplied through very small labour hire businesses owned and 
operated by Asian Australians who have personal, community networks. It submitted that  
many of these operators are ‘fly-by-nighters’ which charge the farmers full rates but do not  
pay entitlements such as workers’ compensation premiums, PAyG tax and superannuation, 
then close and disappear.1424 

Dr Joanna Howe of the Adelaide Law School has conducted extensive research into the  
use of temporary migrant workers in the Australian horticulture industry. She submitted that  
the industry lends itself to the presence of migration intermediaries due to growers’ lack of 
human resources experience, the seasonal and low skilled nature of the work, the need  
for labour at short notice, and pricing and scheduling pressure from major supermarkets. 

She submitted that it is becoming common practice for growers to rely on labour contractors 
to facilitate labour supply, and for contractors to move teams of workers to different locations 
according to the needs of growers.1425  

Dr Underhill submitted, based on her research, that labour contractors:

…supply labour at below award rates and are more likely to not pay wages owed when the work 
finishes. Instead, they move to another location, either taking their undocumented workers with  
them or hiring new working holiday visa holders. Their presence in horticulture is associated with 
violence, and high levels of exploitation across work, citizenship and living conditions.1426  

1419.  See also FWO, ‘Fruit-picking backpackers most likely to dispute pay’, Media Release, 11 May 2016.
1420. See further chapter 4.
1421. Confidential, Submission no 87.
1422. NUW, Morwell Hearing, 1 March 2016.
1423. Confidential, Submission no 105.
1424. ICA, Submission no 71, 14.
1425. Dr Joanna Howe, Submission no 109, 3, 10.
1426. Dr Underhill, Submission no 32, 7.
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Dr Underhill considers that the requirement for WHM visa holders to work in agriculture  
for 88 days in order to obtain a second year visa extension is a key reason that labour 
contractors are able to continue to offer substandard employment, and that without this 
requirement, contractors would struggle to find workers and would turn increasingly to 
supplying undocumented workers.1427 

Mr Constable of the Shearers and Rural Workers Union described his experience as a direct 
employee working alongside 417 visa workers engaged by labour contractors. He was being 
paid $35 per bin of pears, and the pickers working for the contractor were working for $28 per 
bin. This suggested that the contractor was taking 20% from the payments that the workers 
should have received.1428  

Underhill and Rimmer found that WHM visa holders of Asian origin were more likely than 
Australian workers or workers of other nationalities to be working for a contractor in the 
Australian horticultural industry and to receive lower hourly earnings.1429 They observed that: 

Horticulture in Australia until the 1990s was distinctive because few temporary migrants were used 
for harvest work. Since then reliance has grown on two different types of temporary migrants. First 
are WHMs. These are young travellers, without dependents, who can apply for a second 12-month 
working visa in Australia once they have completed 88 days’ work in horticulture (or a limited range 
of other regional industries). Doyle and Howes found that nearly half of the growers they surveyed 
reported that backpackers were the main type of worker they employed. The second important 
group of temporary migrant workers are undocumented workers. While little is certain about their 
number,	the	evidence	available	suggests	they	have	grown	recently	to	form	a	significant	part	of	the	
harvest workforce. Drawn largely from Asian countries outside of the WHM program, their exposure 
to exploitation appears to be very high, in part because they have no right to work in Australia and 
cannot claim legal protection for their employment conditions.1430 

Many participants in the Inquiry commented upon the impact of the WHM program on the 
local labour market, particularly in horticulture. 

AUSVEG submitted that often, the labour sourced by growers includes overseas workers 
on temporary work visas, such as the WHM visa program, the 457 skilled work visa, or visa 
holders who come to Australia through the SWP. It submitted that these workers are a crucial 
part of the industry and play a vital role in preventing aggregate labour shortages for the entire 
vegetable industry. AUSVEG submitted that visas are used to fill both unskilled work (such as 
harvesting/picking crops) and semi-skilled to skilled work (including roles like mechanics and 
farm supervisors). The predominant visa class used by the vegetable industry is the WHM  
visa programme (subclasses 417 and 462), used for unskilled labour. In particular, the ability  
for backpackers to receive a second-year extension on this visa by completing 88 days’ work 
in a designated regional industry led to some 40,000 or more backpackers now picking fruit 
every year. AUSVEG submitted that the subclass 457 visa and the SWP are also valuable 
sources of labour; further, without these visa programs, the Australian vegetable industry  
would face crippling labour shortages during peak seasonal periods, leading to a loss of food 
security and severe damage to not only the vegetable industry, but the regional economies in 
which Australia’s vegetable-growing businesses operate.1431 

The VFF submitted that the opportunity for WHM visa holders to apply for a second 12 months 
on their visa, after completing 88 days ‘specified work’ in an eligible regional Australian 
postcode, has made a significant difference in increasing the available workforce for the 
agriculture industry.1432  

1427. Dr Underhill, Submission no 32, 8.
1428.  Bernard Constable, Shearers and Rural Workers Union, Submission no 21, 1-2; Shepparton Hearing, 

15 February 2016.
1429.  Underhill and Rimmer (forthcoming), 14.
1430. Ibid, 2 (citations omitted).
1431. AUSVEG, Submission no 22, 5.
1432. VFF, Submission no 49, 8.

2048

2048



310 Victorian Inquiry into the Labour Hire Industry and Insecure Work

PMA-ANZ acknowledged that:

... the industry is increasingly relying on people from overseas whose primary motives are travel,  
study or temporary work leading up to permanent residency … Therefore the fresh produce  
industry would face considerable hardship if it did not have access to overseas workers and  
many producers of labour-intensive crops would collapse.1433

It submitted that agriculture, forestry and fishing attracted the second largest percentage of 
working holiday makers, and that these visa holders work on farms because this gives them 
access to the second year visa (see below), with approximately 90% of working holiday  
makers who qualified for the second year visa performing agricultural work.1434   

Part of the stated reason for this dependence is the difficulty growers have in finding casual 
labour within Australia. For example, PMA-ANZ submitted that ‘many unemployed or under-
employed people (who are capable of doing this type of work) are not prepared to move to  
the rural areas to seek these employment opportunities.’1435  

However, AUSVEG submitted that Australian growers have a proven preference for employing 
local workers. It referred to a 2006 survey of growers in the Murray Valley which found that 
31% of them would prefer to never employ overseas workers, and a further 36% were only 
interested in employing overseas workers in some years. It further found that 56% of growers 
believed there was an ‘inadequate’ or ‘extremely inadequate’ supply of seasonal horticultural 
workers in their region.1436 

Other participants told the Inquiry that local workers are being overlooked in favour of 
temporary migrant workers. A confidential submitter stated as follows:

Sunraysia residents say that locals are desperate for work, and find that they can’t even ‘put their 
names down’ at major blocks and processing sheds these days. It is a matter of fact that there are 
ever-diminishing opportunities for those would have traditionally done much of the work for which 
foreign workers are now supplied.1437 

Similarly, the Northern Mallee Local Learning and Employment Network (NMLLEN) expressed 
concern that labour hire firms, and the stream of backpackers providing a supply of labour 
into the local market, may have a ‘crowding out effect’ for youth in the local labour market.1438 
NMLLEN submitted that the labour market in Mildura and surrounds is very competitive with 
labour hire firms and the stream of backpackers providing a supply of labour into the local 
market, which may be having a detrimental effect on youth unemployment, and consequent 
social and community impacts.1439 However, MADEC, which operates a labour hire business in 
Mildura, submitted that it finds difficulty in getting Australian workers to perform less desirable 
work, despite it being a requirement of the seasonal worker scheme to test the local market 
prior to engaging seasonal Pacific Island workers.1440  

A confidential submitter told the Inquiry that traditionally, harvest trail work brought transient 
workers to the town of Mildura each season. They moved around the country with the crops. 
In Mildura, people recall the days when picking season meant casual work for locals, including 
adults and students. young people could go out in school holidays and make good money, 
working hard for it. There was after-school work available too at some times of the year.  

1433. PMA-ANZ, Submission no 85, 1-2.
1434. PMA-ANZ, Submission no 85, 1
1435. PMA-ANZ, Submission no 85, 1; see also MADEC, Submission no 9, 2.
1436. PMA-ANZ, Submission no 85, 1-2.
1437. Confidential, submission no 87.
1438. NMLLEN, Submission no 9, 2.
1439. NMLLEN, Submission no 8, 2.
1440. MADEC, Submission no 9, 2.
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But those opportunities are no longer available.1441 

There is also some evidence of exploitation of WHM visa holders in the hospitality industry 
around Australia, including: 

•	 underpayment of several 417 visa workers working in a hospitality chain on the Gold 
Coast;1442 and

•	 underpayment of one Japanese and three Korean backpackers at a Melbourne CBD 
restaurant.1443 

A construction worker submitted to the Inquiry: 

I was direct employed by the construction company as casual worker less than a year ago, I am 
holding working holiday visa, which gave me a fully entitlement to participate the local employment. 
However, the employer asked me to apply ABN at the beginning. And we have to work over 3 
months otherwise our hourly rate will be only $10 dollars. I quit the job eventually, I report to FWO, 
no one reply. The work site was dangerous; all the workers were very cautious.1444  

A cleaning worker told the Inquiry: 

I was direct employed by the company less than a year ago as casual worker. I was house keeper 
in Citi club hotel which located on Queen street, Melbourne. As a casual worker my hourly rate is 
$18 per hour, less than 20 hours per week. The manager asks me to finish one big room in 50 mins, 
and small one 30 mins, the clean time include other duty, ex: change the glass, no penalty rate for 
weekend work. One day I got fired without any warning, the manager said I wasn’t quick enough 
to finish my duty in time. Our uniform says Smart Cleaning Solutions – Corporate”, we have to use 
chemicals all the time for better clean. I think I am only do working but not holiday, the long working 
hours but limit days is not good.1445  

The Senate Work Visa Report set out considerable evidence of exploitation of WHM visa 
holders, particularly in the horticulture and meat industries.1446 The Committee noted that this 
appeared to be strongly related to the operation of labour hire agencies in those industries.  
It described ‘blatant and pervasive abuse of the WHM visa program by a network of labour 
hire companies supplying 417 visa workers to business in the horticulture sector and the meat 
processing industry.’1447 It referred to the particular business model of Australian labour hire 
agencies with links to agencies in certain Asian countries such as Taiwan and South Korea, 
and described the scale of the abuse as ‘extraordinary, both in terms of the numbers of young 
temporary visa workers involved, and also in terms of the exploitative conditions that they 
endure.’1448 The Committee further noted the comparative vulnerability of WHM visa holders  
in contrast to workers engaged under the SWP.1449  

The Seasonal Worker Program Report, similarly, identified exploitation of temporary visa 
workers including WHM visa holders in horticulture as a significant issue.1450 

1441. Confidential, Submission no 87.
1442.  FWO, Cafe faces Court for allegedly requiring cook to pay back wages in exploitative cash-back 

scheme, Media Release (22 July 2016).
1443.  FWO, Restaurant failed to check wage rates and underpaid Korean, Japanese visa-holders $40,000, 

Media Release (28 July 2016).
1444. NUW on behalf of individual workers, Submission no 75, cxi.
1445. NUW on behalf of individua workers, Submission no 75, lxxxvi.
1446. Senate Work Visa Report, 163-199.
1447. Ibid, 196.
1448. Ibid.
1449. Ibid.
1450. Seasonal Worker Program Report, 142.
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Somewhat against the tide of other current commentary, the Productivity Commission Draft 
Report into Migration notes that studies indicate WHM visa holders contribute more to total 
expenditure than they earn, and so, on balance, make a small contribution to increasing 
demand for Australian workers. It considered that restricting numbers of WHM visas is 
not warranted.1451 Its draft recommendations included that a (further) public inquiry be 
commissioned into the labour market and broader economy wide effects of work rights for 
international students, temporary graduate visa holders and working holiday makers.1452  

The Federal Government introduced a new requirement, from 31 August 2015, that all 
applicants for a second WHM visa must provide pay slips as evidence of appropriate 
remuneration with their application. The Department of Immigration and Border Protection 
states that this ‘will help us ensure that work undertaken by Working Holiday visa holders is 
performed in accordance with workplace law’.1453 The impact of this change in procedure 
is not yet known.

Student visas 

Nature and purpose 
There are eight types of international student visas permitting study in Australia. Student  
visas generally include a condition that allows most students to work for up to 40 hours per 
fortnight while their course is in session, and to work unlimited hours during course breaks. 
This ‘reflects the purpose of a student visa; that it is to allow entry to Australia in order to  
study, not to work’.1454 In addition, the temporary graduate visa permits a temporary period  
of work in Australia following graduation from a tertiary degree. There are no restrictions  
upon the form of work permitted by temporary graduate visa holders.1455 

As at 30 June 2015, there were 374,566 student visa holders, and 26,260 temporary graduate 
visa holders in Australia.1456  

Figure 7.5 demonstrates that over the past seven years, the highest proportion of student visa 
holders by country came from China, India, Vietnam, South Korea, Nepal, Thailand, Malaysia 
and Indonesia.

There is no comprehensive data on the prevalence of international student work, or the types 
of jobs these workers are employed in. However, it has been estimated that international 
students make up between 1% and 2% of the Australian workforce, and approximately 6%  
of the part time workforce.1457 

1451. Productivity Commission (2015), 303-4.
1452. Ibid, 306.
1453.  See: https://www.border.gov.au/WorkinginAustralia/Pages/employer-obligations-and-payslip-

evidence.aspx  
1454.  Australian Government, DIBP, Student visa and temporary graduate visa programme trends 

(2008-9 to 2014-5), 3-4.
1455. Ibid, 7.
1456. Ibid, 44, 52.
1457.  Alexander Reilly, ‘Protecting vulnerable migrant workers: The case of international students’ (2012)  

25:3 Australian Journal of Labour Law 181.
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Figure 7.5: Student visa holders in Australia by citizenship country at 30 June each year  
2009-2015
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Source: Australian Government, DIBP, Student visa and temporary graduate visa programme trends (2008-9 to 2014-5)

Inquiry and other evidence regarding student visa workers
Associate Professor Tham submitted that international student work is invisible in public 
discussion of temporary migrant work. He submitted (extrapolating from two studies of 
international students across Australia in 2005 and 2006) that in 2011, in excess of 200,000 
students were in paid employment in Australia, accounting for between 1% and 2% of the 
Australian workforce. Studies show that a significant proportion of student visa workers 
wereunderpaid. There is anecdotal evidence to suggest that employers require breaches of 
the restriction on hours of work, and then leverage the visa holders’ non-compliance to further 
exploit student visa workers.1458  

Associate Professor Tham submitted that there is a concentration of student visa workers in 
sectors of the workforce which are generally poorly compliant with, or not subject to, workplace 
laws (such as cleaning, taxi driving and hospitality). He described these industries as being 
‘governed by precarious work norms’, which means that international students are ‘vulnerable 
to established practices of non-compliance, and at the same time, their exploitation can further 
entrench these practices.’1459  

Ms Laurynda Giles, an International Student Advisor at Deakin University, told the Inquiry that a 
lot of students come to her service with significant issues regarding their work rights and with 
a lack of awareness that they are being ‘ripped off’. She said a lot of students are working cash 
in hand and are underpaid, but are worried about speaking up due to concerns it will 

1458. Associate Professor Joo-Cheong Tham, Submission no 12, 16.
1459. Associate Professor Joo-Cheong Tham, Submission no 12, 20.

2052

2052



314 Victorian Inquiry into the Labour Hire Industry and Insecure Work

affect their visas. She said students report being told by their employers that they are entitled 
to a different hourly rate because they are an international student. She also said that students 
are offered extra shifts, beyond their cap on working hours, and this is used as leverage by 
employers subsequently.1460  

In 2013, Reilly observed that Australia has seen a dramatic increase in the number of 
international students in tertiary education over the past 20 years, which has introduced a large 
pool of unskilled labour to the economy. He noted that these workers enter the labour market 
with no dedicated legal regime for their protection. Reilly demonstrated that these students 
are particularly vulnerable in the Australian workforce due to their youth, cultural and linguistic 
backgrounds, their insecure residence status and their limited social and political power as 
non-citizens.1461 The restriction on working hours contributes to their vulnerability, because if 
students are found to have breached this restriction, their work is rendered illegal and they are 
liable to automatic cancellation of their visas.1462 

Singh, in a 2014 article, drew on 35 individual and group interviews with Indians who arrived 
on student or spouse visas in 2005 or later, and 12 persons who occupied leading positions 
in Indian community organisations, media and local government.1463 Singh found that Indian 
students who were financially constrained, and whose poor English and/or lack of prior 
experience made it unlikely for them to find jobs with non-Indian employers, sought work within 
Indian restaurants. Of the seven students who worked or inquired about work in an Indian 
restaurant, only one reported a ‘positive’ experience – which was that after he had worked for 
a period he began to earn $10 an hour. Others spoke of exploitation due to very low wages, 
and a sense of helplessness. A leader of an Indian religious organisation in Melbourne said 
they had taken steps to combat this exploitation, but not one student was willing to formally 
complain of low or no payments.1464 Singh considered the experience of Indian students in 
the workplace to be similar to international students in general.1465 This vulnerability was also 
evident in respect of the recent issues involving the 7-Eleven convenience store franchise, 
discussed at 8.3.2. 

A forthcoming article by Campbell, Boes and Tham1466 notes that academic studies of student 
visa workers are ‘scattered and sparse’. They suggest that international students are ‘clustered 
in a narrow range of low wage, low skill jobs as kitchenhands, waiters, cleaners, security 
guards, or petrol pump attendants, and that they are often subjected to poor treatment in these 
jobs.’1467 The authors also note that ‘the most dramatic evidence’ 1468 of exploitation of student 
visa workers arises from the now well publicised 7-Eleven underpayments scheme. 

Based on a set of qualitative interviews with international students in the food services 
industry in Melbourne, they find that the ‘evidence indicates that poor employer treatment of 
international students in this sector is indeed widespread and that it centers on underpayment 
and nonpayment [sic] of wages, in breach of labour regulation.’1469 

1460. Deakin University Student Services, Geelong hearing, 8 December 2015.
1461.  Alexander Reilly ‘Protecting vulnerable migrant workers: The case of international students’ (2012) 

25 Australian Journal of Labour Law 181, 182.
1462. Ibid.
1463.  Supriya Singh, ‘Indian students in Melbourne: Challenges to Multiculturalism’ (2014) 32:6 

Journal of Intercultural Studies 1.
1464. Ibid, 12.
1465. Ibid, 13.
1466.  Iain Campbell, Martina Boese and Joo-Cheong Tham, ‘Inhospitable workplaces? International 

students and paid work in food services’ (2016) 52:3 Australian Journal of Social Issues (forthcoming).
1467. Ibid, 5 (references omitted).
1468. Ibid, 6.
1469. Ibid, 1.
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Similarly, Clibborn’s recent study (based on a survey and interviews with international students 
in Sydney) found that: ‘60% [of survey respondents] were paid under the National Minimum 
Wage of $17.29/hr and 35% were paid $12 per hour or less. Only half of all the students 
received a pay slip … and only 40% of their employers withheld any tax from their pay ... .’ 

The extent of exploitation of Chinese students was even higher, with 73.5% receiving less than 
the national minimum wage and 43% being paid $12 an hour or less.1470 Clibborn suggests 
that the empirical contribution of the study is to verify media reports and smaller case studies 
by providing ‘significant evidence of normalised underpayment of Chinese temporary migrant 
workers in Australia’.1471  

7.2.4 Conclusions and recommendations – temporary migrant 
workers 

Two tiers of temporary migrant workers
In the context of considering the subclass 457 visa program, the Azarias Review described 
‘broad agreement on several basic tenets’ amongst the community and the political sphere 
regarding ‘a carefully designed, robust and efficient temporary visa system.’1472 It described 
these basic tenets as follows: 

•	 employers have a legitimate need to employ skilled overseas workers; 

•	 the main rationale for employing such workers is to fill gaps in the Australian workforce;

•	 overseas workers should not displace Australians;

•	 Australian workers should be trained; and 

•	 employment rights and workplace entitlements for temporary migrant workers should be  
the same as those of Australian workers.1473  

A further key feature of the participation of temporary migrant workers in our labour market is 
that the legal, social and institutional framework associated with their status within Australia 
brings with it an inherent vulnerability. There are a number of factors which contribute to 
this vulnerability. In a 2012 article, Fudge describes these as including: factors relating 
to the conditions of entry to a country (including duration of visa and mobility within a 
country); features of the employment permitted (such as labour market mobility, duration of 
the employment relationship, terms and conditions and legislative protections); and social 
citizenship entitlements (such as access to healthcare, social assistance, family unification and 
access to more secure migrant status).1474  

Evidence to the Inquiry and the significant body of other literature considering the 457 visa 
program and the SWP identify certain deficiencies within the programs regarding their capacity 
to properly address labour market shortages and prevent exploitation of temporary migrant 
workers. Despite that, the 457 visa program and the SWP represent the high water mark in 
respect of Australia’s regulation of temporary migrant workers’ participation in the labour 
market. In each case, a recognition of the tenets identified by the Azarius Review, and an 

1470.  Stephen Clibborn, ‘Multiple Frames of Reference: Why international students in Australia are 
underpaid’, Comparative and International Perspectives on Australian Labour Migration Workshop, 
University of Melbourne Law School, 22 July 2016, 8.

1471.  Ibid, 14. See also Simon Marginson, Christopher Nyland, Erlenawati Sawir and Helen Forbes- 
Mewett, International Student Security (Cambridge University Press, Port Melbourne, 2010), 136; 
and Ann Arnold, ‘Taken to the cleaners: International students underpaid, exploited’, ABC RN – 
Background Briefing, 3 June 2016.

1472. Azarias et al (2014), 6.
1473. Ibid.
1474. Fudge (2012), 104-5; see also Howe and Owens (2016).
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acceptance of the inherent vulnerability of temporary migrant workers, is evident within the 
design of these programs. 

In stark contrast is the absence of specific labour market regulatory arrangements relating 
to demonstrating genuine labour shortages, or providing appropriate protections from 
exploitation, within the WHM or student visa schemes. This means that alongside the 457 visa 
and SWP schemes are two concurrent channels by which temporary migrant workers may 
enter Australia and work, with little or no associated regulatory framework regarding labour 
market needs or protection from exploitation.1475  

As at 30 June 2015, a total of 652,671 temporary migrants in Australia held visas in the four 
categories examined above.1476 Noting that not all persons with work rights will necessarily 
participate in the labour market, this is nonetheless a significant number of people in the 
context of a total number of employed persons of approximately 11.93 million as at the same 
date.1477 It is also consistent with the observations of Howe and Reilly that temporary labour 
migration has now become the norm in Australia, far outweighing permanent immigration. 
They note that whilst international students and WHMs are not on visas for a dedicated work 
purpose, a significant amount of unskilled and low skilled work is done by temporary migrants 
on these visas.1478 

Table 7.4: Number of temporary migrant workers in Australia as at 30 June 2015,  
by four visa programs

Stated primary purpose is work Stated primary purpose is not work
457  
visa program

SWP WHM  
visa program

Student  
visa program 

 
TOTAL

104,750 3,177 143,918 400,826
107,927 or 17% 544,744 or 83% 652,671

Source: DIBP, Annual Report, (2014/5); Australian Government, Department of Immigration and Border Protection, Subclass 457 
quarterly report (Quarter ending at 30 June 2015; Australian Government, DIBP, Student visa and temporary graduate visa programme 
trends (2008-9 to 2014-5); Australian Government, DIBP, Working Holiday Maker visa programme report (30 June 2015), 31-34.

Table 7.4 identifies the breakdown in numbers and percentage of all temporary migrant 
workers holding visas in these four categories.1479 The most striking aspect of Table 7.4 is 
that the two temporary visa programs which are expressly directed at addressing labour or 
skills shortages – and are thus regulated accordingly – make up only a small proportion of the 
total number of temporary migrant workers in Australia holding a visa under one of these four 
categories. Whilst significant public debate and attention has been given to the 457 visa and 
SWP programs, and the preconditions, safeguards and limits associated with their use, the 
utilisation of other forms of temporary work visas has been permitted to grow alongside them, 
at an exponential rate, with very few preconditions, safeguards or limits. This is particularly 

1475.  See e.g. the finding of the Senate Inquiry into temporary work visas that: ‘In effect, the government 
clearly views the WHM visa as a de-facto working visa to bring low-skilled labour into the country.’ 
Senate Committee (2016), 119.

1476. See Table 7.4. The number of SWP participants applies for the whole 2014/15 year.
1477.  According to ABS, Labour Force, Australia, June 2016 (Cat. No. 6202.0, released 17 July 2016),  

there were 11,933,400 employed persons in Australia.
1478.  Joanna Howe and Alexander Reilly, ‘The impact of Australia’s temporary work visa programs on 

the Australian labour market and on the temporary work visa holders: Submission to the Senate 
Standing Committee on Education and Employment’, May 2015, 5. See also Joanna Howe and 
Alexander Reilly, ‘Meeting Australia’s Labour Needs: The Case for a New Low-Skill Work Visa’  
(2015) 43 Federal Law Review 259.

1479.  Other types of temporary visas permitting work such as the subclass 444 New Zealand visa,  
and other specific purpose visas, are not considered. Further, the number of SWP participants 
applies for the whole 2014/15 year.
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concerning given the significant and growing body of evidence of exploitation of temporary 
migrant workers in the WHM and student visa categories. 

The WHM visa program permits a visa holder to work for the duration of their stay in Australia. 
Further, incentives have been built into the scheme to encourage work in specific regions 
and industries. Whilst there is clearly a need for a large seasonal workforce in the horticulture 
industry, it does not follow that this should be a largely unregulated temporary migrant 
workforce which is highly vulnerable to various forms of exploitation. 

Proposed regulatory changes regarding temporary visa workers 
Inquiry participants made a range of submissions regarding improved rights and protections  
for temporary visa workers. These included the following: 

•	 Introducing an amnesty for migrant workers who complain about workplace exploitation  
in respect of any alleged breach of their visa conditions.1480 

•	 Excluding labour hire firms from engaging workers on WHM visas.1481 

•	 Entitling temporary migrant workers who lose their employer’s sponsorship because  
they have been dismissed, or who have been trafficked or subject to exploitation,  
to an automatic right to remain in Australia for the period that they are challenging  
their treatment or dismissal or pursuing civil remedies of compensation.1482 Providing the 
FWC or the federal courts with power to order reinstatement of an employer’s visa sponsorship 
obligations when dealing with unfair dismissal and general protections claims.1483 

•	 The Department of Immigration and Border Protection providing the Fair Work Information 
Statement to migrants upon the issuing of their visas, and educational institutions providing 
the statement to their international students upon enrolment, in the appropriate language.1484 

•	 Increasing the test for cancellation of visas to serious non-compliance with, or serious 
contravention of, visa conditions by visa holders; and identifying in the Migration Act a 
serious of factors to be taken into account, such as the visa holder’s level of knowledge,  
the frequency and gravity of non-compliance, whether the non-compliance was brought 
about by others, including an employer, and whether there had been previous warnings  
from the Department of Immigration. Non-serious contraventions could be dealt with by  
way of civil penalties.1485

•	 Protecting whistleblowers, who alert authorities to illegal employment practices,  
from prosecution in relation to matters such as infringing visa conditions.1486  

•	 Provision of some basic information to WHM visa holders and student visa holders about the 
labour hire industry and seasonal work in Australia, through an email to the visa applicant or 
holder.1487 

1480. VLA, Submission no 84, 2; SDA, Submission no 36, 12.
1481. CFMEU Construction, Submission no 27, 9.
1482. JobWatch, Submission no 46, 35; Western Community Legal Centre, Submission no 62, 74.
1483. JobWatch, Submission no 46, 35.
1484.  Associate Professor Joo-Cheong Tham, submission no 12, Attachment, 1 (Answers to questions on 

notice from  Senate Education and Employment Committee, Inquiry into the impact of Australia’s 
temporary work visa program on the Australian labour market and on the temporary work visa 
holders, 24 September 2015).

1485.  Associate Professor Joo-Cheong Tham, submission no 12, Attachment, 3 (Answers to questions 
on notice from Senate Education and Employment Committee, Inquiry into the impact of Australia’s 
temporary work visa program on the Australian labour market and on the temporary work visa 
holders, 24 September 2015); Western Community Legal Centre, Submission no 62, 6.

1486. WIRE, Submission no 13, 13.
1487. Peter Crisp MP, Submission no 30, 10.
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•	 Separation of FWO inspectorate powers from any reporting obligations that they have with 
the Department of Immigration and Border Protection, so that workers do not feel that by 
complaining, they could be putting their visa entitlements at risk.1488  

•	 In the case of the VFF and AUSVEG, reducing obligations upon growers or hosts under 
migration legislation to ensure that there are no illegal workers on the host farm, because  
in a labour hire context this requirement is impractical and unmanageable.1489 

In addition, Howe and Reilly have recently argued that in light of the heavy utilisation of WHM 
and student visas, a ‘new low skill visa pathway’ should be created in Australia: ‘a dedicated 
low skill work visa would increase transparency in the labour migration program, and better 
protect both migrant and domestic workers’.1490 

It is apparent from the list above that the majority of these measures are within the scope of 
the Federal Government, not the Victorian Government, to implement. The capacity for Victoria 
to influence Australia’s overall migration program in respect of these specific measures is 
uncertain. 

However, having undertaken this investigation into the impacts of the temporary work visa 
programs, there is nonetheless value in adding the evidence and conclusions of this Inquiry  
to the growing body of material demonstrating the failings of the current WHM and student  
visa schemes. 

Findings and recommendations – temporary migrant workers
There is some evidence of non-compliance with workplace laws affecting 457 visa holders  
and SWP participants.

However, there is a much more extensive body of evidence – including evidence provided to 
this Inquiry, other recent inquiries, and in recent academic studies, media and other reports 
– demonstrating that WHM and student visa holders in Australia are being subjected to 
exploitation in the labour market. These exploitative practices are occurring in the Victorian 
horticulture and food services sectors, among others.

Whilst the WHM and student visa schemes do not have work as their primary purpose, in 
practice they are the predominant mechanism by which temporary migrant work is undertaken 
in Australia, dramatically outweighing the use of 457 and SWP visa programs. This reality 
should be acknowledged by the Federal Government, industry and the community.

There is a fundamental lack of cohesion in Australia’s framework for permitting work to be 
performed by temporary migrant workers. Whilst Australia’s ‘formal’ temporary work visa 
programs are designed based on criteria relating to demonstrable labour market need,  
coupled with safeguards for temporary migrant workers, these are not features of the 
temporary migrant work arrangements facilitated by the WHM and student visa streams. 

The addition of appropriate safeguards to ensure the fair treatment of overseas workers holding 
WHM and student visas is for the most part a matter for the Federal Government to address. 
This could include encouraging FWO to devote additional resources to ensuring that WHM 
and student visa holders are aware of their employment rights; and to bringing enforcement 
proceedings in suitable cases. The Victorian Government also has a role to play in this area.

1488. SDA, Submission no 36, 10.
1489. AUSVEG, Submission no 22, 4; VFF, Submission no 49, 8.
1490. Howe and Reilly (2015), 261; see further 273-285.
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At the Victorian level, it is noted that the State Government recently provided additional funding 
for JobWatch to operate ‘a new legal support service at the Study Melbourne Student Centre 
to assist [international] students with workplace issues’.1491  

As Dr Amanda Sampson told the Inquiry: 

….certainly in terms of migrant workers, there is a huge body of evidence showing in Australia  
that migrants do not have access to resources to outline those rights and responsibilities and 
employers may or may not manipulate that system.1492 

I recommend that further measures of the nature recently implemented by the Victorian 
Government be considered, including the provision of employment rights information to 
international students through Victorian universities.

In addition, the Inquiry’s recommendations relating to labour hire licensing (see chapter 5) will 
assist in addressing exploitation of WHM and student visa holders in the regulated sectors. 

Recommendation 27: 
I recommend that the Victorian Government consider further funding measures to provide 
assistance to temporary visa workers through established community organisations 
and networks, including the provision of employment rights information to international 
students through Victorian universities.

7.3 The gendered nature of insecure work 
7.3.1 Data and literature 
It is well established that women are overrepresented in forms of employment associated with 
insecure work.1493  

The data set out in chapter 6 regarding casual employment and fixed term employment 
consistently indicates a higher prevalence of women in each of these categories of work.

Table 7.5, along with Figure 6.1, demonstrate that the proportion of female casual employees 
in Australia was consistently higher than the proportion of male casual employees between 
1992 and 2008, although over time the difference between male and female proportion of 
casualisation reduced. Figure 6.2 and Table 6.3 indicate that in Victoria, as at November 2013, 
24.7% of female employees had no leave entitlements, compared to 20.7% of male employees.

1491.  Hon Steve Herbert MP, Minister for International Education, ‘Boosting Legal Support for International 
Students’, Media Release, 7 August 2016.

1492.  Dr Amanda Sampson, Institute of Safety, Compensation and Recovery Research, Academic Forum, 
25 May 2016.

1493.  See e.g. Leah Vosko, Martha MacDonald and Iain Campbell, Gender and the Contours of Precarious 
Employment (Routledge, 2009); Leah Vosko, Managing the Margins – Gender, Citizenship and the 
International Regulation of Precarious Employment (Oxford University Press, 2010); Judy Fudge and 
Rosemary Owens (eds), Precarious Work, Women and the New Economy (Hart Publishing, 2006).
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Table 7.5: Proportion of casual employees in Australia by gender – 1992 to 2008 
(percentage)

Year All casual employees Female casual employees Male casual employees
1992 16.9 25.6 10.5
1993 17.1 25.1 11.2
1994 17.8 25.4 12.2
1995 18.0 25.4 12.4
1996 19.5 26.4 14.3
1997 19.0 25.8 13.8
1998 19.8 26.2 14.9
1999 19.7 26.2 14.7
2000 20.0 26.5 14.8
2001 19.8 25.5 15.4
2002 19.9 25.8 15.2
2003 20.4 26.2 15.7
2004 20.5 25.8 16.2
2005 19.6 25.3 14.9
2006 19.7 24.7 15.6
2007 20.1 24.9 16.2
2008 20.0 24.8 16.0

Source: ABS Catalogue No. 6105.0 Australian Labour Market Statistics (3 July 2009)

Figure 6.8 and Table 6.5 demonstrate that in both of the sectors where fixed term  
contracting is most prevalent, women made up the significant majority of employees  
on fixed term contracts.1494

A 2010 Fair Work Australia report on award reliance also found that women were more likely to 
be engaged in part time employment.1495 Although award reliance had generally fallen among 
the working population, women were more likely to be award reliant than men, due to women 
being more concentrated in service sector industries that also tend to pay lower wages.1496  

Preston and yu (2015) found that there was a significant financial penalty associated with 
part time employment, particularly for women employees engaged on a permanent part time 
basis.1497 They found that women engaged in part time work were paid less than women 
with the same skill and education level engaged in full time work.1498  They found, taking 
this differential into account, that the true premium for casual employment for women is not 
25% but only 3.6%, meaning the true financial benefit of casual employment is unlikely to be 
sufficient to offset the loss of leave entitlements.1499 

Similarly, Watson (2005) used HILDA earnings data to demonstrate that part time casual 
employees only earn a very modest premium over permanent full time employees. This was 
particularly the case for women, whose casual premium was assessed at 4% compared to 10% 

1494. See 6.2.3.
1495.  David Rozenbes, An overview of compositional change in the Australian labour market and award 

reliance (Fair Work Australia Research Report 1/2010, February 2010), 27.
1496. Ibid, 66.
1497.  Alison Preston and Serena yu, ‘Is there a part-time/ full-time pay differential in Australia?’ (2015)  

57:1 Journal of Industrial Relations 31.
1498. Ibid, 38.
1499. Ibid, 44.
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for men.1500 Once Watson factored in other financial benefits that permanent employees accrue, 
he found that female casual workers were financially penalised by approximately 17%.1501 

7.3.2 Inquiry evidence 
A number of companies highlighted the benefits of flexible work arrangements for women. 
For example, in the labour hire industry, Adecco cited the desire for flexibility among women, 
particularly working mothers, as an attraction of labour hire: ‘We have a very large contingent of 
females in the workplace; people looking to start out their careers as well and get experience, 
so career latticing, people trying things out.’1502 Similarly, Australia Wide Personnel referred to 
employing lots of mothers in the electronics and food sectors who may have to cover school 
holidays and sick children, and who want flexibility to deal with those commitments.1503 

However, a number of other submissions identified insecure work as an issue which particularly 
affects women.1504 VTHC, VCOSS, the ACTU and a number of other organisations submitted 
that the Inquiry should regard insecure work as a gender equality issue.1505  

The Health Workers Union (HWU) submitted that women account for almost 75% of  
Australia’s health workforce and tend to be employed on a casual or part time basis.1506  
ASU Authorities and Services identified fixed term contracts as a feature of insecure work  
used particularly in the social and community sector, which is dominated by women.1507 

HACSU described the disability sector as consisting of predominantly female workers  
(85% of the disability workforce in Victoria was female in 2012).1508  

A number of organisations identified that casual employment is most common for women.  
The ASU Private Sector submitted that the financial implications of this for women are 
‘immense’, noting some obvious consequences to be reduced superannuation savings,  
loss of leave entitlements (such as paid parental or personal leave), loss of control over hours 
of work and loss of promotion or professional development opportunities.1509 The ACTU 
submitted that the adverse impacts of casual employment disproportionately affect women 
by contributing to the gender pay gap, less take home pay due to fluctuating hours and 
intermittency of work, lack of support for training, skill development and career progression 
and other barriers to workforce participation.1510 

The ACTU further submitted that when a higher proportion of men have access to secure 
employment, it serves to increase pay inequity between the genders. The peak body submitted 
that the gender pay gap has risen in Australia over the last two years; and that this gap is a 
particular problem in the private sector, varying significantly by industry with a gap of over 30% 
in financial and insurance services, health and social assistance and professional, scientific 

1500.  Ian Watson, ‘Contented workers in inferior jobs? Re-assessing casual employment in Australia’ 
(2005) 47:4 Journal of Industrial Relations 371, 382-383.

1501. Ibid.
1502. Adecco, Dandenong hearing, 30 November 2015.
1503. Australia Wide Personnel, Dandenong hearing, 30 November 2015.
1504. Work and Family Policy Round Table, Submission no 90, 1.
1505. See e.g. ACTU, Submission no 76, 21; VCOSS, Submission no 33, 15; VTHC, Submission no 86, 4.
1506. HWU, Submission no 78, 41.
1507. ASU Authorities and Services, Submission no 31, 7.
1508. HACSU, Submission no 35, 13.
1509. ASU, Submission no 31, 9.
1510. ACTU, Submission no 76, 21.
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and technical services.1511 In addition, women are more likely than men to be under-employed; 
employed in poor quality, irregular, insecure or unsociable jobs; or unemployed.1512  

Submissions most commonly indicated that the key cause of the disproportionate impact  
of insecure work for women is that women ‘bear a disproportionate burden in relation to 
domestic activities and child/elder care’.1513 The ASU Authorities and Services submitted that:

[t]hese expectations have their origins in social and family pressure that presumes women adopt 
caring responsibilities because of the gendered assumption that only women can or want to take  
on caring duties. Add to that the traditional perspective that men act as the family breadwinner, 
many families make arrangements for women to work part time or not at all for periods of time.1514  

WIRE submitted that: 

[w]omen take time out of the workforce, particularly to care for young children. This career break  
can extend for a number of years and again has a direct impact on women’s ability to gain and 
maintain secure employment. …. Often women are forced to return to roles that are part-time,  
lower paid, casualised, lack security and offer less opportunities for progression. The vast majority  
of men after starting a family do not change their working arrangements to manage the care needs 
of dependents. …The gender pay gap of 17.9 per cent often forces women to be [the] one to give 
up full-time work as it is their male partner that earns the primary income.1515  

A number of participants submitted that permanent employment is not sufficiently flexible  
to meet many women’s needs, therefore women are often pushed into accepting insecure 
work.1516 WIRE submitted that: ‘our industrial system is predicated on a myth that women 
choose insecure work’.1517 When women seek to return to work, the only forms of work 
available which meet their needs are commonly casual or fixed term positions. WIRE submitted 
that ironically, many women become casual employees to have the flexibility to meet their 
caring responsibilities such as taking children to and from school, but end up still struggling 
to balance work and family commitments with the added burden of having an irregular and 
inadequate income.1518  

The ACTU noted data indicating that most jobs involving less than 35 hours’ work per week 
in Australia are casual. The ACTU submitted that female preferences for part time hours are 
strongly linked to caring and family responsibilities, and the rise in casual employment and 
short term engagements has failed to adequately address the ongoing needs of women and 
workers with family and carer responsibilities. It submitted that the mode of engagement 
is usually dictated by employers, so that workers wanting part time hours are often asked 
to trade those hours for job security. In the end, the ‘flexibility’ that casual employment 
purportedly offers is, in practice, unilateral: employers dictate hours and days of work and  
the duration of employment.1519 

An individual labour hire worker provided information to the Inquiry about her experience upon 
falling pregnant. The witness is a highly educated worker, in a highly specialised occupation. 
She had worked through a labour hire agency in her position for almost four years when she 
took maternity leave. She was advised by the host employer that she could have her job back 

1511. ACTU, Submission no 76, 22.
1512. See also Johnstone et al (2012), 38-40.
1513. ANMF, Submission no 88, 9.
1514. ASU Authorities and Services, Submission no 31, 9.
1515.  WIRE, Submission no 13, citing Anne Manne, ‘The Wife and Times’, The Monthly, November 2014; 

and Gender pay gap statistics, Workplace Gender Equality Agency, September 2015.
1516. ANMF, Submission no 88, 9.
1517. WIRE, Submission no 13, 5.
1518. WIRE, Submission no 13, 5.
1519. ACTU, Submission no 76, 14.
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after her leave if ‘it was available’, and that she would have to ask for it. Once she sought to 
return, she was told that there was no job available. She said: ‘…where I was working, the host 
employer, … there was lots of labour hire people for long-term like arrangements, but with no 
kind of security at all…. It is very much they have kind of just wiped their hands’.1520 

VLA submitted that a number of its clients have reported losing their jobs because of 
circumstances outside of their control caused by family violence. Examples include clients 
who were dismissed because their estranged partner telephoned them constantly at work; and 
clients who had to take time off work to report property damage and stalking to the police, 
attend intervention order proceedings and ensure their child’s safety, and their employer refused 
to make adjustments to enable compliance with an intervention order.1521 The ASU Authorities 
and Services also noted that women who are subjected to family violence need to have secure 
work to enable them to leave a violent relationship and support themselves; however, often 
women have had a sporadic work history due to the violence they have experienced.1522  

Some Inquiry participants submitted that the disadvantages women face in the workforce,  
and the insecure work they are engaged in, is a self-perpetuating and entrenching cycle.  
The ACTU submitted that casual employment is more likely for women than men to be a 
trap, rather than a pathway to more secure employment. Further, unemployed women may 
be more likely to find permanent full time work than casually-employed women; and longer 
job tenure for women as a casual employee is associated with reduced chances of becoming 
a permanent employee.1523 The ACTU also submitted that casual employment entrenches 
vertical gender segregation as casual employees are less likely to be senior, high skilled or 
managerial employees (or have the career opportunities to become so). The ACTU described 
male oriented organisational cultures and insufficiently supportive practices to manage paid 
work and family care as contributing to this issue. It further submitted that casual employment 
entrenches gender segregation between industries, as industries that predominantly employ 
casual and insecure workers such as health care, social assistance and retail are female 
dominated.1524  

WIRE submitted that lack of financial security brought about by insecure work can manifest into 
other significant social and economic problems for women, such as vulnerability to domestic 
violence and poverty in old age.1525 VCOSS proposed that encouraging and supporting Victorian 
employers to offer more secure flexible work arrangements will help people balance their work 
and life commitments, while gaining the security of more permanent employment.1526  

7.3.3 Finding 
It is clear from evidence provided to the Inquiry and academic and other sources that the 
working arrangements commonly associated with insecure work, especially casual and  
fixed term work, disproportionately affect women – with detrimental consequences for 
women’s financial security, control over working hours and career advancement. 

The measures which I propose in chapter 9 at 9.2 are directed at alleviating some of these 
consequences. 

1520. Community/Government, Closed Hearing 18, Melbourne, 9 February 2016 
1521. VLA, Submission no 84, 4.
1522. ASU Authorities and Services, Submission no 31, 9.
1523. ACTU, Submission no 76, 23.
1524. ACTU, Submission no 76, 23.
1525. WIRE, Submission no 13, 15.
1526. VCOSS, Submission no 33, 15.
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Findings and recommendations
Independent contractors

8.1
Genuine independent contracting is a legitimate business arrangement, and as a mode of 
work can afford flexibility, autonomy, recognition and reward which goes beyond that which 
would be available in an employment relationship. A genuine independent contractor with a 
successful business may well have equal or greater work security than an employee due to 
these factors. 

8.2
There is considerable evidence that where independent contracting arrangements are 
entered into by workers because they are essentially a requirement of a particular market 
or industry, they are not beneficial for those those workers (irrespective of the genuineness 
or otherwise of the independent contracting arrangement). For example, the Inquiry heard 
of considerable detrimental impacts regarding rates of pay, predictability of working hours 
and occupational health and safety issues for tip truck owner drivers and parcel delivery 
contractors in the postal industry. 

8.3
Evidence suggests that there remain an indeterminate but not insignificant proportion of 
independent contracting arrangements which are not genuine, and are designed instead to 
disguise an employment relationship in order to avoid the regulation associated with that 
relationship. 

8.4
Many submissions proposed a statutory definition of independent contracting, or other 
regulation directed at limiting the mischaracterisation of employees as independent 
contractors. However, recent decisions suggest an increasing willingness by the courts to 
assess the genuineness of independent contractor arrangements by considering whether 
the worker is genuinely working in his or her own business, rather than for the business 
of the other party. The common law test has proved to be flexible enough to permit an 
assessment of the true nature of an engagement, irrespective of its label. I do not consider 
it desirable to replace the common law test with a statutory test. 

8. BUSINESS STRUCTURES  
  AND PRACTICES
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Further, the Independent Contractors Act 2006 (Cth) significantly curtails Victoria’s capacity 
to regulate independent contractor relationships, and accordingly the Victorian Government  
is limited in its ability to direct address most of the concerns raised by critics of 
independent contracting arrangements. However, Victoria can advocate for changes to 
improve the regulatory framework for independent contractor arrangements operating 
under federal law.

8.5
A key issue raised with the Inquiry, and which has been the subject of consideration in 
a number of other inquiries, is the effectiveness of the Fair Work Act sham contracting 
provisions. In particular, the prohibition on employer misrepresentation of an employment 
contract as a contract for services in s 357 does not apply where the employer did not 
know and was not reckless as to whether the contract was a contract of employment or  
a contract for services.

8.6
The Productivity Commission Workplace Relations Framework Report noted that the Fair 
Work Act post-implementation review recommended replacing the recklessness test in  
Fair Work Act s 357(2) with a reasonableness test, and went on to make a similar 
recommendation. I agree with that analysis.

Recommendation 28:
The Victorian Government should advocate for changes to s 357 of the Fair Work Act in 
any consultation processes instigated by the Federal Government over implementation 
of the Productivity Commission’s Workplace Relations Framework Report, so that 
it is unlawful to misrepresent an employment relationship or proposed employment 
arrangement as an independent contracting arrangement where the employer could be 
reasonably expected to know otherwise.

8.7
I note the approach proposed by the Information Technology, Contract and Recruitment 
Association of a ‘Fair Engagement Checklist,’ based on a minimum hourly rate and other 
factors, as a tool for businesses to ensure contracting relationships are genuine and  
non-coercive.

Recommendation 29: 
I recommend that the Victorian Government develop and promote a fair engagement 
checklist for the engagement of independent contractors.

Transport industry regulation 

8.8
In light of the issues described at 8.2.4, there is merit in the Transport Industry Council 
exploring whether a comprehensive, industry-specific rates and costs schedule and/or 
code could be developed for the tip truck industry. I note that the particular features  
which the Transport Workers Union seeks to have incorporated in such a schedule go 
beyond the present scheme of the Owner Drivers and Forestry Contractors Act 2005 (Vic), 
which is primarily facilitative rather than mandatory. However, a facilitative scheme  
could go some way towards addressing the particular issues in that industry. 
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Recommendation 30: 
I recommend that the Victorian Transport Industry Council give consideration to 
developing a comprehensive, industry based rates and costs schedule and/or code 
under the Owner Drivers and Forestry Contractors Act 2005 (Vic) which would apply to 
the tip truck industry. This schedule should be primarily facilitative, and not mandatory 
in nature. 

8.9
Another issue with the application of the present scheme to the tip truck industry is the 
threshold at which the requirement for a hirer to provide a driver with the relevant rates 
and costs schedule is triggered. The Owner Drivers and Forestry Contractors Act 2005  
(Vic) requires hirers to provide a copy of the relevant schedule to an owner driver only 
where the owner driver is hired for a period of at least 30 days, or more than 30 days  
within a three month period. As the evidence from the Transport Workers Union 
demonstrated, the ad hoc nature of engagement of tip truck drivers may mean that these 
threshold requirements are sometimes not satisfied.

Recommendation 31: 
I recommend that the Victorian Government review the threshold requirements upon 
hirers to provide the applicable rates and costs schedule to owner drivers under s 16 
of the Owner Drivers and Forestry Contractors Act 2005 (Vic), so as to ensure that the 
requirement is triggered based on the usual hiring practices in the tip truck industry. 

Industry-based supply chain regulation 

8.10
Financial pressures from parties higher up the supply chain have the potential to 
significantly influence the employment practices of parties at the bottom of the supply 
chain. This pressure can work both ways, in that it may lead to detrimental outcomes 
for workers, or it may alternatively be used to promote improvements in employment 
conditions within the supply chain. Steps by major retailers to effect changes to  
exploitative working arrangements within their own supply chain are positive and  
should be encouraged. 

Recommendation 32:
I recommend that the Victorian Government take steps to encourage and facilitate 
the implementation of industry based supply chain regulation by major retailers, 
addressing exploitation of workers within those supply chains. 
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8.1 Introduction 
The Inquiry’s Terms of Reference require consideration of:

•	 ‘the use and impact of labour hire arrangements in the supply chains of particular sectors, 
and the roles and responsibilities of various entities in those supply chains’;1527 

•	 ‘sham contracting and the use of ‘phoenix’ corporate structures’;1528 and

•	 ‘the ways in which unscrupulous employment practices create an uneven playing field  
for competing businesses’.1529 

Alongside the growth in non-standard forms of work has been a major shift in the way 
businesses organise their production and delivery of goods and services. The leading 
international exponent of these developments and their implications for labour standards 
compliance is US scholar, Professor David Weil:

By focusing on core competencies, lead businesses in the economy have shed the employment 
relationship for many activities, and all that comes with it. Shedding the tasks and production 
activities to other businesses allows lead companies to lower their costs … . It also does away  
with the need to establish consistency in those human resource policies, since they no longer  
reside inside the firm.1530 

Using the notion of ‘the fissured workplace’, Weil describes how these ‘lead firms’ have 
replaced the large workforces traditionally employed to fulfil their objectives with ‘a complicated 
network of smaller business units’, operating in highly competitive markets. This has created: 
‘downward pressure on wages and benefits, murkiness about who bears responsibility for  
work conditions, and increased likelihood that basic labor standards will be violated’.1531 

A number of Inquiry participants raised concerns about business structures and contracting 
practices which contribute to work insecurity for employees and other workers. For example, 
CELRL described industries with a high level of subcontracting, outsourcing, labour hire or 
franchising as ‘fragmented’ and ‘fissured’, and submitted that such ‘fissuring’ can be seen in 
the Australian context in ‘a diverse range of sectors from construction, cleaning, postal services, 
security, trolley-collecting, car-wash services and hospitality, amongst many others.’1532 

Conversely, many industry representatives submitted that many of these structures and 
practices are legitimate, necessary and beneficial. For example, ACCI submitted: 

Business models are adapting to reflect the changing social dynamic and changing sources of 
economic activity. As our sources of economic activity shift, our framework must adapt to permit  
the structuring of work in a way that best enables businesses to interact with the market. If goods 
and services are not in line with demand, employment outcomes will be negatively impacted.

…

Work is becoming increasingly focussed on outputs, as opposed to inputs. Greater value is placed 
on what a person produces, as opposed to how long they are physically based in a workplace.  
This is becoming less conducive to a workplace relations structure that promotes permanent 
employment with the one employer.1533 

1527. Terms of Reference, (a)(iii).
1528. Terms of Reference, (b)(iii).
1529. Terms of Reference, (b)(vi).
1530. Weil (2014), 11-12.
1531. Ibid, 8.
1532. CERLR, Submission no 99, 3.
1533. ACCI, Submission no 55, 15.
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Master Builders submitted that: 

… the building and construction industry is project based and requires different types of work for 
different periods of time throughout a project. The nature of this type of work necessarily requires the 
use of independent and skilled contractors to perform parts of the build project. This type of industry 
necessarily requires a mix of types of employment – and businesses need to be able to have the 
flexibility to draw upon these employment types.1534 

Many academic studies both in Australia and internationally have argued that this new, 
devolved model of business organisation contributes to insecure work.1535 

In 2001, Johnstone, Mayhew and Quinlan identified that outsourcing grew substantially across 
a range of industries in most industrialised countries, including Australia, where survey data 
indicated that the number of contractors, agency workers, outworkers, and volunteers increased 
by almost 40% in the five years to 1997.1536 The authors noted that outsourcing alters legal 
relations between the organisation that previously used its own employees to provide the 
product or task and those now contracted to do this. The legal status of outsourced workers 
may vary substantially from self-employed individuals or groups, the employees of small firms, 
casual employees and temporary labour supplied by labour hire agencies.1537 

In their 2012 book, Johnstone et al note that:

The supply chain is another business structure that by its nature obscures the real economic 
relationship between business controllers and the workers who actually carry out the work.

… These integrated supply chain systems are structure to insulate businesses at the apex of  
supply chains from liabilities towards workers at the base.

… These arrangements enable firms at or near the apex of the chain to avoid the legal proximity  
with workers that may attract various obligations and liabilities, but at the same time enable them  
to maintain effective commercial control over the work performed.1538 

Johnstone et al point out that although supply chain structures are common in the Australian 
TCF, transport, construction and cleaning industries: ‘beyond the regulation of clothing outwork 
and the trucking industry, there is little or no regulation specifically targeted at these supply 
chains to protect the workers at the base.’1539 

Wright and Kaine observe, in a 2015 paper, that supply chains, production networks and  
other complex inter-organisational relationships are now defining features of contemporary 
business organisations. They note the structural shift in the nature of work and production  
from internal hierarchies contained within organisations to markets and networks stretching 
across multiple organisations.1540  

Wright and Kaine attribute this growth of supply chains to competitive pressures in the private 
sector to outsource non-core activities; the rise of franchising, labour hire and subcontracting 
arrangements; and the growth of global supply chains resulting from trade liberalisation and 

1534. Master Builders, Submission no 38, 1.
1535. See e.g. Rawling and Kaine (2012); Fudge (2012), 2-3.
1536.  Richard Johnstone, Claire Mayhew and Michael Quinlan, ‘Outsourcing Risk? The regulation of 

occupational health and safety where subcontractors are employed’ (2001) 22 Comparative Labor 
Law and Policy Journal 351.

1537. Ibid, 352.
1538. Johnstone et al (2012), 66 (reference omitted).
1539. Ibid, 68-69.
1540.  Chris Wright and Sarah Kaine, ‘Supply chains, production networks and the employment 

relationship’ (2015) 57:4 Journal of Industrial Relations 483.
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technological advancements that have combined to create a new international division of 
labour.1541 They argue that this has major implications for the conventional understanding 
of employment relations, the role of institutions and regulatory organisations.1542 This is 
particularly so for workers engaged by supplier firms at the bottom of the supply chain.1543  

Johnstone and Stewart argue that that ‘fissuring’ or leased labour, franchising, supply 
chains and sub-contracting have become commonplace in Australia. They note that some 
features of Australian labour law have played a part in countering some of the adverse 
effects of fissuring.1544  These include: modern awards and the NES, which protect, to some 
extent, employees at the foot of franchise, sub-contracting and supply chain arrangements; 
enforcement efforts of FWO (including enforcement proceedings based on the Fair Work Act 
accessorial liability provisions); transfer of business laws; measures to protect against sham 
contracting; and the model work health and safety laws which place responsibilities on the 
PCBU. They note that there has been some judicial acceptance of arguments that a worker at 
the foot of a fissured work structure is not a risk-taking entrepreneur but rather an employee 
protected by a safety net of minimum conditions.1545 However, they describe the overall 
protections against fissuring as ‘piecemeal’.1546  

Similarly, Hardy contends that while Australian statutes are innovative and inclusive, 
critical regulatory gaps remain.1547 She argues that whilst the Fair Work Act prescribes a 
comprehensive safety net for employees, making it less appealing for lead firms to shed 
direct employment, its continued reflection of the binary notion of employment and the unitary 
concept of the employer makes it more difficult for regulators and others to hold lead firms 
responsible for workplace contraventions taking place in their supply chains or franchises.1548 
Hardy argues that harnessing the power, position and resources of lead firms is critical to 
addressing exploitation at the bottom of supply chains.1549 

James, Walters, Sampson and Wadsworth considered, firstly, how supply chain dynamics can 
adversely affect labour standards, and secondly, the role supply chain pressure could play in 
protecting and enhancing standards. They argued that rarely will market-related considerations 
on their own prompt purchasers to seek to directly influence the employment practices of 
their suppliers. Their examination of drivers of compliance in the construction and maritime 
industries leads them to conclude that there is a role for legally based regulation, and they 
discuss favourably the approach in Australia’s model work health and safety laws.1550 

1541. Ibid, 485.
1542. Ibid, 483.
1543. Ibid, 484.
1544.  Richard Johnstone and Andrew Stewart, ‘Swimming against the Tide? Australian Labor Regulation 

and the Fissured Workplace’ (2015) 37 Comparative Labor Law and Policy Journal 60, 63-86.
1545. Ibid, 87.
1546. Ibid, 89.
1547.  Tess Hardy, Reconsidering the notion of “employer” in the era of the fissured workplace: should 

labour law responsibilities exceed the boundary of the legal entity?, 2016 JILPT Tokyo Comparative 
Labour Law Seminar, Country Report, Australia (2016), 1.

1548. Ibid, 3-4.
1549.  Ibid, 17. See also Tess Hardy, ‘Who should be held liable for workplace contraventions and on  

what basis?’ (2016) 29:1 Australian Journal of Labour Law 78.
1550.  Phil James, David Walters, Helen Sampson  and Emma Wadsworth, ‘Regulating the employment 

dynamics of domestic supply chains’, (2015) 57:4 Journal of Industrial Relations 526.
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8.2 Independent contracting 
8.2.1 Legal framework 
At common law, the contract between an individual performing work for payment, and the 
party for whom the work is performed, is generally characterised in one of two ways. It may  
be characterised as a contract of service, or an employment contract, and the worker will be 
an employee at common law. Alternatively, it may be characterised as a contract for services, 
in which case the worker is not an employee, and is instead what is generally referred to as  
an independent contractor.1551  

The key consequence of an independent contracting arrangement is that most employment-
related protections, such as minimum wages, paid leave entitlements, regularity of engagement 
and notice of termination, do not apply. This is appropriate for those genuinely conducting 
their own enterprise and contracting out their services – self-reliant business people or 
entrepreneurs1552 – and need not negatively impact their security of work. 

However, there is some potential for an employment relationship to be mischaracterised 
or disguised as an independent contracting arrangement for the purpose of avoiding the 
obligations associated with employment, a practice often referred to as ‘sham contracting’.1553 
The imposition on workers of a contractor relationship has arisen in the labour hire context, 
through use of the so-called ‘Odco contracting system’.1554 Notwithstanding this, such 
arrangements are often subjected to close scrutiny by the courts, and have on occasion  
been overturned – particularly where they have involved unskilled workers.1555 

A further category of ‘dependent contractors’ has been identified by some commentators 
and researchers, to refer to contractors who despite the nature of their work arrangement, 
are economically dependent on a single client and/or have little control over their own work. 
Dependent contractors ‘lack the economic freedom that is generally claimed as a justification 
for exempting them from labour laws’.1556   

The common law test for determining an employment relationship relies on the application 
of a number of indicia to the arrangements in place between the worker and the putative 
employer.1557 The indicia are useful as they cover a wide range of circumstances going to 
the reality of the parties’ relationship, but mean that the application of the test is not always 
precise or clear cut. It can often be difficult to determine whether an independent contracting 
arrangement is legitimate, or a sham used to disguise what is in fact an employment 
relationship.1558 Further, a statement in a contract describing its nature is not determinative –

1551. See generally Stewart et al (2016), 194-5.
1552. Johnstone et al ( 2012), 58; see also 88.
1553.  See Cameron Roles and Andrew Stewart, ‘The reach of labour regulation: Tackling sham contracting’ 

(2012) 25:3 Australian Journal of Labour Law 258.
1554.  Referring to the contractor arrangements upheld as lawful in Building Workers Industrial Union of 

Australia v Odco Pty Ltd (1991) 29 FCR 104; see Johnstone et al (2012), 60-62; Roles and Stewart 
(2012), 281.

1555. Johnstone et al (2012), 63.
1556. Ibid (citation omitted).
1557. See e.g. Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 190 CLR 16.
1558.  In Fair Work Ombudsman v Quest South Perth Holdings Pty Ltd [2015] HCA 45, the High Court 

held that an arrangement whereby two housekeeping employees had their employment altered 
to engagement as independent contractors of a third party labour hire agency was a sham, 
notwithstanding the involvement of the third party (the case involved the application of the prohibition  
upon misrepresenting employment as contracting in Fair Work Act s 357, discussed below).
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the parties cannot deem a relationship to be something which it is not. Instead, the totality of 
the relationship between the parties must be considered.1559 This requires the balancing of a 
number of factors in a given factual situation. Over recent years, some of the factors which 
courts have considered relevant to determining whether an employment relationship exists are:

•	 Control, or potential control, of the engaging party over the worker – a high level of control 
over how work is performed indicates employment.

•	 Mode of remuneration – where the engaging party sets the rate and unilaterally imposes 
deductions for matters such as insurance, taxation, or other costs, this indicates 
employment. 

•	 Provision and maintenance of equipment – where a worker provides his or her own 
equipment which is expensive or requires particular skill or training to operate, this will 
suggest a contractor relationship. 

•	 Capacity to require work – control over hours of work and setting of rosters by the 
engaging party or the inability to refuse work on the part of the worker suggests an 
employment relationship. 

•	 Delegation of work – the capacity to delegate work on the part of the worker suggests  
a contractor relationship. 

•	 Presentation to the public – a requirement to wear uniforms, logos, or to follow the  
dress code of the engaging party suggests an employment relationship.

•	 Scope for other business activities – where the worker has limited scope for other  
business activities, this suggests an employment relationship. 

•	 Potential profit or loss - where the worker is exposed to financial risk or potential gains  
from the running of a business, this suggests a contractor arrangement.

More recently, courts have been more inclined to consider the true substance of the 
arrangement between the contracting parties.1560 For example in On Call Interpreters,1561  
the Federal Court endorsed an approach of considering whether the worker was  
‘an entrepreneur who owns and operates a business’ and whether the work was being  
performed in and for that business, as distinct from the business receiving the work.1562  

As noted at 5.5.3, the federal IC Act regulates independent contracting. A key purpose  
of the IC Act is to prevent interference with the terms of independent contracting  
arrangements by excluding state laws which would impose employment-like conditions 
on these arrangements.1563 The IC Act significantly curtails Victoria’s capacity to regulate 
independent contractor relationships.

1559. Hollis v Vabu (2001) 207 CLR 21, 33.
1560. Stewart et al (2016), 211-2.
1561.  On Call Interpreters and Translators Agency v Federal Commissioner of Taxation (No. 3) (2011) 214 

FCR 82.
1562.  Ibid, [208]. This approach was continued by the majority in the Full Federal Court in FWO v Quest 

South Perth Holdings Pty Ltd (2015) 228 FCR 346, [178]-[186], and was not disturbed by the High 
Court on appeal in Fair Work Ombudsman v Quest South Perth Holdings Pty Ltd [2015] HCA 45: 
Stewart et al (2016), 211-212, 258.

1563. See IC Act s 3(2)(c).
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Additionally, it is a contravention of the Fair Work Act to misrepresent an employment 
relationship as an independent contracting arrangement. Part 3-1 Division 6 of the Fair Work 
Act provides as follows: 

357 Misrepresenting employment as independent contracting arrangement

(1)   A person (the employer) that employs, or proposes to employ, an individual must not represent 
to the individual that the contract of employment under which the individual is, or would be, 
employed by the employer is a contract for services under which the individual performs,  
or would perform, work as an independent contractor.

(2)  Subsection (1) does not apply if the employer proves that, when the representation was made, 
the employer:

  (a) did not know; and

  (b) was not reckless as to whether;

  the contract was a contract of employment rather than a contract for services.

358 Dismissing to engage as independent contractor

  An employer must not dismiss, or threaten to dismiss, an individual who:

  (a) is an employee of the employer; and

  (b) performs particular work for the employer;

   in order to engage the individual as an independent contractor to perform the same,  
or substantially the same, work under a contract for services.

  Note: This section is a civil remedy provision (see Part 4 1).

359 Misrepresentation to engage as independent contractor

   A person (the employer) that employs, or has at any time employed, an individual to perform 
particular work must not make a statement that the employer knows is false in order to  
persuade or influence the individual to enter into a contract for services under which the 
individual will perform, as an independent contractor, the same, or substantially the same,  
work for the employer.

  Note: This section is a civil remedy provision (see Part 4 1).

8.2.2 Prevalence of independent contracting 
As outlined in Figure  8.1 and Table 8.1, in November 2013 there was a notably high percentage 
of the Victorian workforce engaged as independent contractors, compared with other states 
and territories and Australia as a whole: 8.5% of the Australian workforce was engaged as an 
independent contractor, whereas in Victoria, independent contractors accounted for 9.7% of 
the state’s workforce. The Australian Capital Territory had the lowest proportion of independent 
contractors at 5.6%.
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Figure 8.1: Proportion of workforce by state and territory engaged as independent contractors 
(November 2013)
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Source: ABS Catalogue No. 63590 Forms of Employment, Australia, November 2013

As outlined in Table 8.2, in August 2014 in Australia, the majority of the independent contractor 
workforce was male at 73.7% overall, with independent contractors in Victoria slightly less 
likely to be male when compared with the other states and territories (71.1%). Further, female 
contractors were significantly more likely to work part time when compared with men at 64% 
overall, and this was pronounced in South Australia, where 85.3% of the state’s independent 
contractor workforce were females working part time.

In Victoria in August 2014, the independent contractor workforce comprised of:

•	 75.3% full time male workers;

•	 24.9% part time male workers;

•	 33.9% full time female workers; and 

•	 61.9% part time female workers.

8.2.3 Prevalence of sham contracting
Some academic studies indicate that there is a group of workers who have employment-like 
characteristics, but are nonetheless engaged as independent contractors. 

Gunasekara observes that cleaners, construction workers, beauticians, call centre workers 
and drivers are among a growing, and under researched, group of workers engaged as 
independent contractors.1564 The author notes that arguments relating to subcontractors’ 
willingness and capacity to bargain with principal contractors may be overstated, and argues 
that some form of collective voice should be available to support the application of self-
employed contracting.1565  

Thornquist describes how false self-employment, or disguised employment, has been 
increasingly highlighted as a problem within the EU, characterised by persons with employee 
status in practice not being classified as such, in order to avoid costs such as taxes and  
social security contributions.1566  

1564.  Chrys Gunasekara, ‘Independent contracting in low skilled low paid work in Australia’ (2011) 19:1 
International Journal of Employment Studies 50.

1565. Ibid, 63-64.
1566.  Annette Thornquist, ‘False self-employment and other precarious forms of employment in the 

‘grey area’ of the labour market’ (2015) 31:4 International Journal of Comparative Labour Law  
and Industrial Relations 411.
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Roles and Stewart noted the lack of data on the extent of disguised employment in Australia, 
in part because there is no agreement as to what constitutes such a practice. Based on 
data from the ABS Forms of Employment survey, the authors identified the proportion of 
independent contractors whose practices may indicate dependency, including that: 

•	 79.7% of contractors had no employees — in other words they provided predominantly  
their own labour;

•	 39.6% of contractors did not have authority over their own working procedures;

•	 33.7% of contractors were not able to subcontract the performance of work;

•	 17.6% of contractors did not have any say over their start and finish times; and

•	 53.3% of contractors had only one active contract during the reference week,  
with 23.9% usually unable to work on more than one contract at a time. 1567 

 However the authors considered that only tentative conclusions could be reached from this 
data, as some indicators of dependency were not inconsistent with genuine independent 
contracting.1568  

Similarly, although only tentative conclusions can be reached based on ABS November  
2013 data, there are certain indicators of an employment-like arrangement amongst a 
significant minority of independent contractors. Table 8.3 identifies a range of employment 
characteristics of independent contractors. 

Table 8.3 indicates that: 

•	 79.9% of such persons engaged no employees;

•	 35.6% of independent contractors were not able to sub-contract their work;

•	 a significant minority of male and female independent contractors did not have authority  
over their own working procedures (at 37.4% and 39.4% respectively); and

•	 for a further 12% of independent contractors, the source of authority of their work was  
an ‘employer, supervisor, manager or foreman’. 

1567. Roles and Stewart (2012), 271.
1568. Ibid.
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Table 8.3: Independent contractors – number of employees and selected employment 
characteristics by gender (number and percentage) – November 2013

Characteristic Males 
000s

Females 
000s

Persons 
000s

Males 
%

Females 
%

Persons 
%

Number of employees
None 580.0 208.2 788.2 78.0 85.7 79.9
1–4 118.1 21.5 139.5 15.9 8.8 14.1
5–9 26.3 7.5 33.9 3.5 3.1 3.4
10–19 10.4 2.4 12.8 1.4 1.0 1.3
20 or more 8.6 3.5 12.0 1.2 1.4 1.2
Whether usually able to work on more than one active contract
Usually able to 560.5 176.8 737.4 75.4 72.8 74.8
Not usually able to 182.9 66.2 249.1 24.6 27.2 25.2
Whether had more than one active contract in reference week
Had only one active 
contract

396.6 125.1 521.6 53.3 51.5 52.9

Had more than one 
active contract

346.8 118.0 464.8 46.7 48.5 47.1

Whether able to (sub)contract own work
Able to (sub)contract 
own work

505.4 129.9 635.3 68.0 53.4 64.4

Was not able to (sub)
contract own work

238.0 113.2 351.2 32.0 46.6 35.6

Who had authority over own working procedures
Did not have authority 
over own work

277.9 95.8 373.7 37.4 39.4 37.9

Employer/supervisor/
manager/foreman

89.8 30.3 120.1 12.1 12.5 12.2

Business/person 
contracted to

91.4 31.1 122.5 12.3 12.8 12.4

Customer 43.6 12.4 56.0 5.9 5.1 5.7
Business partner 5.4 3.3 8.7 0.7 1.3 0.9
Board of management/
chairman of the board

4.3 2.7 7.0 0.6 1.1 0.7

Franchising company 4.0 2.0 6.0 0.5 0.8 0.6
Government or other 
regulation/standard

34.1 12.6 46.6 4.6 5.2 4.7

Other 5.4 1.4 6.8 0.7 0.6 0.7
Had authority over  
own work

465.5 147.2 612.7 62.6 60.6 62.1

Total 743.4 243.0 986.4 100.0 100.0 100.0

Source: ABS Catalogue No. 6359.0 Forms of Employment, Australia, November 2013
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Recent research suggests possible misclassification of employees as independent contractors 
in 23% of enterprises in industries with a known prevalence of independent contracting.1569  
In the building and construction industry, misclassification affects 13% of contractors,1570  
with non-English speaking, vulnerable or less informed workers most affected by employer-
driven arrangements.1571 

8.2.4 Inquiry evidence 
Several participants in the Inquiry submitted that self-employment through independent 
contracting is a legitimate and desirable model of work. 

For example, ACCI submitted that ‘many workers are taking control of their working lives 
through self-employment’. It referred to a study released by Upwork estimating that 4.1 million 
people, or around 32% of the workforce, have carried out freelance work in the past year: 
‘The majority of those surveyed said they made the shift by choice, now earn more and  
would not go back to a traditional job, no matter how much it paid.’1572 

ACCI further submitted that:

…many workers do not want to be employees and actually enjoy the freedom and financial incentives 
associated with self-employment. Many value the opportunity to work at their own pace and to work 
their own hours without detailed supervision. Working for profit rather than a wage has some risk but 
the contracting model rewards productivity and delivers the fruits of one’s own effort.1573

VACC submitted that contractors in the automotive industry are entrepreneurs who do not  
seek the protections of industrial law.1574 

ICA further submitted that the rise of self-employment in the United Kingdom: ‘is a sign that 
entrepreneurship as a driver of economic development and human well-being is penetrating 
deeper into economies at the level of individual workers. It’s something that should be 
understood and encouraged, certainly not blocked and definitely not demonized.’1575 

In ICA’s view, the Inquiry should reject discussion and consideration of ‘dependent’  
contracting as an erroneous concept that is unhelpful for quality public policy consideration 
and is inconsistent with ILO standards.1576  

On the other hand, some submissions stated that sham contracting was prevalent in certain 
industries in Victoria. 

For example, the TCFUA submitted that sham contracting is prevalent in both the formal and 
home-based outworker sectors, with many workers who are characterised as contractors 
being completely dependent on the principal employer and subject to its control. The union 
contended that: ‘[s]ham contracting in the TCF outwork sector is characterised by a standard 
requirement for workers to obtain a business name (ABN) or establish a corporate structure 

1569.  FWO, Sham contracting and the misclassification of workers in the cleaning services,  
hair and beauty and call centre industries (Report on the preliminary outcomes of the  
Fair Work Ombudsman Sham Contracting Operational Intervention, November 2011), 14.

1570.  TNS Consultants, Working arrangements in the building and construction industry:  
further research resulting from the 2011 Sham Contracting Inquiry (December 2012), 6, 7.

1571.  Fair Work Building and Construction, Response to Working Arrangements in the Building and 
Construction Industry – further research resulting from the 2011 Sham Contracting Inquiry  
(December 2012).

1572. ACCI, Submission no 55, 16.
1573. ACCI, Submission no 55, 19.
1574. VACC, Submission no 51, 6.     
1575. ICA, Submission no 71, 10.
1576. ICA, Submission no 71, 3.
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(ACN) in order to gain employment. If they refuse, it is likely that they will not be given work.’ 
TCFUA submitted that sham contracting arrangements are imposed on workers with increasing 
inventiveness, to avoid obligations under modern awards, the Fair Work Act and state laws.1577 

ASU Authorities and Services submitted that the use of contracting by local councils to engage 
family day carers ‘approximates to sham contracting’ in that the working conditions imposed 
are often below award rates.1578  

SDA referred to recent media reports indicating that Pizza Hut franchisees have been using 
‘sham’ contracts to underpay their delivery drivers. It submitted that it has an agreement in 
place that does not allow for the engagement of contractors.1579 

Some participants identified both benefits and risks associated with the use of independent 
contracting.

For example, VACC, whilst stressing the importance of genuine contracting arrangements in 
the automotive industry, submitted that it does not support sham contracting arrangements 
and regularly advises members against engaging tradespeople as contractors. It submitted 
that this arrangement often occurs at the initiative of the employee.1580  

AMCA submitted that an industry wide enterprise agreement contains a clause which makes  
it difficult for employers to be involved in sham contracting.1581 

ITCRA submitted that protecting workers from exploitation and permitting individuals and 
business to contract as they choose are not mutually exclusive. It distinguished ICT workers as 
‘highly skilled professionals, with the sophistication and knowledge to understand the relative 
advantages and disadvantages of the various methods of engagement, and to negotiate 
an individual decision based upon their own personal circumstances.’ However, ITCRA 
acknowledged that ‘[i]Increased protection for those most vulnerable to exploitation is required 
to maintain a high standard of conduct and ensure the formation of genuine, non-coercive 
independent contracting relationships.’1582 It recognised the capacity for unscrupulous hirers 
to use contracting to avoid minimum benefits and protections under labour laws. It suggested 
that particular categories of worker should have the benefit of extra protections, such as:

•	 individuals under the age of 18;

•	 unskilled workers;

•	 low income earners; and

•	 new entrants to the market (for example ICT graduates seeking their first professional role).1583 

TWU submitted that independent contracting arrangements are best viewed as a continuum, 
ranging from genuinely independent businesses to those with a high degree of vulnerability 
to exploitation due to the dependent nature of their contracting arrangements. TWU supports 
independent contractor arrangements provided that they are ‘genuine and legitimate’ and are 
not for the purpose of avoiding minimum industrial and legal entitlements.1584

1577. TCFUA, Submission no 92, 4.
1578. ASU Authorities and Services, Submission no 31, 15.
1579.  SDA, Submission  no 36, 11; see also Adele Ferguson and Sarah Danckert, 

‘Pizza hut drivers on ‘sham’ contracts’, The Age, 23 November 2015.
1580. VACC, Submission no 51, 6.
1581. AMCA, Submission no 67, 2.
1582. ITCRA, Submission no 39, 4, 6.
1583. ITCRA, Submission no 38, 7.
1584. TWU, Submission no 80, 2.
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The Inquiry also heard of instances whereby workers were engaged as contractors to avoid 
workers compensation obligations. A number of workers submitted they had been forced into 
sham contracting arrangements, were told to obtain an ABN and pay for their own WorkCover 
insurance, or were told not to report an injury or they would be fired.1585 Adam Aldgate, 
Secretary of the STLC told the Inquiry he knew of: 

...many stories of people being threatened not to go on WorkCover because they simply don’t 
have the insurance….I have had a lot of people come and talk to me about these WorkCover 
issues that are occurring. There was a gentleman that had a nail into his eye. No WorkCover 
entitlement whatsoever.1586

Case study – professional contractors
A 2005 study by McKeown considers results from a survey of 240 professional workers 
in Australia who had moved into contract employment arrangements. The survey results 
suggested that the themes of marginalisation and disadvantage were just as relevant to the 
professional contractor as to other forms of non-standard employment.1587 For some of the 
professionals, contracting was definitely a trap that they appeared unable to escape, whereas 
for others it was a bridge enabling them to pursue childcare or lifestyle options. Professional 
contracting in some cases was associated with unemployment, a lack of opportunities for 
permanent employment, or involuntary arrangements. In other cases, it emerged as a planned 
career move. Overall, rather than representing a privileged elite, there was evidence that 
some professional contractors were just as precarious as any other non-standard working 
arrangement.1588 

Evidence to the Inquiry indicated a similar spread of experiences regarding professional 
independent contractors. 

ITCRA submitted that 81% of ICT roles filled in the July to September 2015 quarter, in Victoria, 
were contract based.1589 It submitted that this is ‘candidate driven’ with ICT professionals 
‘choosing to work as independent contractors because it affords them flexibility, recognition 
and diversity.’ ITCRA further submitted that the high proportion of contractors ‘reflects the 
nature of the ICT infrastructure projects, coupled with ongoing changes in government 
tendering arrangements and the business models of clients… .’1590  

ITCRA submitted that ICT contractors are engaged across a broad range of industries, 
with a predominance in financial services (47.9%); ICT related industries (26%); and public 
administration (11.2%).1591 It said that ICT is a younger workforce, with a high proportion  
of ICT professionals aged between 25 and 44 years of age. 

Professionals Australia identified both advantages and disadvantages of contracting through 
a labour hire arrangement. It submitted that the labour hire firm can take responsibility for  
many of the more expensive and inconvenient aspects of a contractor-style engagement  
such as administration, insurances and recovering unpaid debts from principal employers.  
It also submitted that this model can allow professionals to:

1585. NUW on behalf of individual workers, Submission no 75. 
1586.  STLC, Mildura Hearing, 23 November 2015. 
1587.  Tui McKeown, ‘Non-standard Employment: When even the elite are precarious’ (2005) 47:3 Journal 

of Industrial Relations 276.
1588. Ibid, 292.
1589.  ITCRA, Submission no 39, 6, citing Q3 (2015) ICT Employment Trends Report, Melbourne, October 

2015.
1590. ITCRA, Submission no 39, 6.
1591.  ITCRA, Submission no 39, 6, citing Australia’s Digital Pulse, Deloitte Access Economics for the 

Australian Computer Society, Sydney, 2015.
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…broaden their skills base, diversify their client base, and – acknowledging legitimate  
restraint clauses on the direct engagement of workers engaged previously via a labour  
hire firm – it can be a good way to “get a foot in the door” with the principal employer  
for future direct, permanent employment.1592 

Professionals Australia supports the use of independent contractors ‘for those who are 
informed about their options and choose to operate under these arrangements’, but oppose 
it ‘where genuine choice does not exist, where individuals are not informed about the 
consequences of changed work arrangements, where contractors are engaged under less 
favourable pay and terms than equivalent employees or where the pay and conditions of 
permanent employees are threatened or undermined.1593 Professionals Australia was critical 
of a number of features of the contracting model, including: 

•	 where labour hire is used to divert liability for termination; 

•	 Odco-style arrangements, which disproportionately allocate risk to the contractor rather  
than the labour hire agency or the host; 

•	 lack of appropriate collective bargaining mechanisms; 

•	 contracts being offered on a take it or leave it basis; 

•	 use of ‘outer limits’ contracts which permit termination prior to the completion of the  
stated term; 

•	 unfair non-solicitation clauses, lack of transparency regarding the rate paid by the host to 
the labour hire agency for the contractor’s services and a lack of investment in professional 
development; and

•	 sham contracts providing benefits and conditions at a level below that of equivalent 
employees.1594 

A submission from a professional services independent contractor with over 18 years in the 
management consulting sector questions the genuineness of many professional independent 
contracting arrangements, stating that to a casual observer, there is no difference between 
an employee and a contractor. He submitted that contractors are often front and centre of  
the host’s business, and the more employee-like characteristics exhibited by a contractor,  
the greater the chance of their contract being maintained or extended. He describes the 
personal concern this can cause for a contractor, particularly in respect of taxation, that the 
arrangement is either ‘operating outside the law or sailing close to the wind’.1595  

This contractor submitted that some negative practices of labour hire firms in the professional 
sector include: 

•	 oppressive terms in standard form contracts, with little or no scope to negotiate; 

•	 unfair assignment of intellectual property and restraints of trade; and 

•	 downward pressure on contractor rates, resulting in the labour hire agency recommending 
candidates which result in the most profit for the company.1596  

1592. Professionals Australia, Submission no 34, 4.
1593. Professionals Australia, Submission no 34, 8.
1594. Professionals Australia, Submission no 34, 9.
1595. Dr Guy Forsyth, Submission no 5, 3.
1596. Dr Guy Forsyth, Submission no 5, 3.
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Case study – transport contractors 
Considerable academic attention over recent years has been given to work arrangements in 
the heavy transport industry. In particular, the contribution of supply chain and contracting 
structures to price pressures and ultimately road safety has been closely examined.1597 
However, the Inquiry heard about the particular impact of independent contracting in two  
other sectors of the transport industry. 

TWU submitted that one type of transport contractor, tip truck owner drivers, are particularly 
vulnerable through subcontracting arrangements. It described an arrangement whereby a 
builder who needs earth works completed on a construction site contracts this work to a plant 
hirer. The plant hirer then engages the tip truck owner driver. TWU submitted that there are 
approximately 1000 ‘tippers’ in Victoria, and that less than 100 are directly employed by a plant 
hire company or directly engaged by a builder. There are five main plant hire companies in 
Victoria which comprise around 80% of the industry.1598  

The union further explained that tip truck owner drivers are engaged on an ad hoc basis by 
the plant companies. They often receive offers of work via text message. Generally, payment 
rates are not by the hour, but based on size or weight of load. Despite a tip truck owner driver 
accepting the work, it may be cancelled prior to commencement for any number of reasons,  
in which case no payment is received by the driver. Sometimes drivers wait for hours on site to 
commence work which is then cancelled. There is widespread undercutting of prices between 
the plant hire operators, which can result in lower prices for the drivers.1599  

The TWU also submitted that rates of payment for tip truck owner drivers are driven by the 
demand for trucks on a given day. In some cases this results in below-award rates being paid 
(compared with the work performed by award-covered employees), and economic pressure 
exerted by the low rates forces drivers into unsafe behaviour, such as failing to take fatigue 
breaks.1600 

The CWU, in its submission and evidence at the Melbourne hearing, informed the Inquiry about 
the contracting practices of Australia Post for its parcel delivery workers. It said parcel delivery 
has been contracted out by Australia Post since 1999. There are now approximately 1300 head 
contractors in Victoria. These head contractors often employ several other ‘sub-contractors’ 
or employees. The head contractors vary in size, with the largest engaging between 60 to 100 
drivers.1601

CWU told the Inquiry that the remuneration, working conditions and safety of these parcel 
drivers is largely unregulated. Drivers are engaged as subcontractors, and paid a ‘piece rate’ 
per parcel which often does not equate to the minimum award rate under the Road Transport 
and Distribution Award. This rate does not include payment for non-delivery work such as 
driving to and from the collection point for parcels, sorting parcels into individual rounds 
or runs (two to three hours work per day), sequencing parcels and scanning parcels before 
delivery. CWU indicated that the most common ‘per parcel rate’ is around $1.10 per parcel if 
the ‘head contractor’ provides the delivery van, and $1.25 per parcel if the driver has his own 
van. It said that the rate can be as low as 80 to 95 cents per parcel. 1602  

CWU said that many drivers using vans owned by the head contractor are forced to pay for 
fuel, tyres, services, repairs and insurance excess if they are in accidents. Only a minority of 
workers in this sector are in receipt of superannuation and many are not covered by workers’ 

1597.  See 8.4 for a description of the academic literature and regulatory measures regarding this industry.
1598. TWU, Submission no 80, 5.
1599. TWU, Submission no 80, 7.
1600. TWU, Submission no 80, 7.
1601. CWU, Submission no 28, 2.
1602. CWU, Submission no 28, 3.
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compensation. Many drivers are required to work long hours in order to make enough money 
to live on. Because drivers must clear all parcels within the day, they can start work at 4am and 
continue to work until 5pm or longer. Most drivers have no access to paid or unpaid periods  
of leave, and many have told the union they have been forced to come to work even though 
they are ill. 1603   

CWU submitted that notwithstanding the contracting structure, Australia Post exercises a  
high level of control over the work of parcel delivery drivers, and unilaterally dictates changes 
to pricing structures. Australia Post considers these workers to be the responsibility of the 
‘head contractors’, but the union submitted it constitutes sham contracting.1604 

Case study – construction 
The Inquiry heard that both the commercial and residential sectors of the construction  
industry in Victoria make extensive use of contracting arrangements. 

Master Builders submitted that the commercial construction sector makes extensive use 
of sub-contracting, with a relatively small number of building and construction firms sub-
contracting to a relatively large number and wide range of service firms. It submitted that  
in Victoria, there are 88,896 construction firms, and 60% of these are sole practitioners,  
with no employees at all. Master Builders further submitted that:

[t]o stifle the opportunity for businesses to employ independent contractors, and for labour  
hire companies to manage these arrangements, would necessarily have costly and detrimental 
impacts on the operation of businesses in the building and construction industry.1605 

HIA described independent contracting as a quintessential feature of the residential 
construction industry, and estimated that independent trade contractors perform up to  
80% of the construction work that occurs on detached housing sites. It submitted that the 
aggregate residential industry contribution to the Australian economy is over $150 billion per 
annum. HIA contended that the subcontracting system contributes strongly to the efficiency, 
adaptability and cost-competitiveness of the housing industry. Further: ‘contractors in the 
housing industry are essentially small business persons working for themselves. They do  
not wish to be employees and most are not members of unions even though they have the 
right to be.’1606 HIA further identified that:

[i]n a boom, when demand for building work is high, contractors are able to pick and choose their 
work, and can obtain premium remuneration. When the economy is in recession, demand falls and 
contractors may struggle to keep their businesses afloat. But an employee (while they remain in 
employment) is paid more or less the same regardless of economic conditions. That, and not legal 
definitions, is the real difference between contractors and employees – contractors are in business 
and take risks in order to make a profit (but sometimes incur a loss), while employees take no risks 
and receive steady, predictable remuneration. From time to time, contractors receive less, overall,  
for their efforts than would an employee performing the same work. And from time to time they 
receive considerably more. Contractors choose to work under these arrangements because they 
want to run their own businesses and make money.1607 

CFMEU Construction submitted that independent contracting is particularly prevalent in the 
construction industry, with construction accounting for 33% of all independent contractors, and 
36% of all persons working in the construction industry working as independent contractors. 
CFMEU Construction submitted that while legitimate contracting arrangements occur, there is 

1603. CWU, Submission no 28, 3.
1604. CWU, Submission no 28, 4.
1605. MBA, Submission no 45, 1.
1606. HIA, Submission no 45, 3.
1607. HIA, Submission no 45, 2.

2081

2081



343PART II – INSECURE WORK

also widespread sham contracting. It said that the number of sham contracting arrangements in 
the construction industry in Australia in November 2010 was between 92,000 and 168,000.1608 

CFMEU Construction took issue with the HIA submission that construction workers prefer 
to be engaged as contractors. It said that most constractors do not have a choice but to 
work as an independent contractor, and provided a number of examples of sham contracting 
arrangements, and job advertisements for positions which required an ABN, yet where uniform 
and tools were provided and hours of work and pay rates were set.1609 

Master Builders, conversely, submitted that union claims of sham contracting in the Building 
and Construction Industry were ‘greatly exaggerated’, referring to research by the former 
Australian Building and Construction Commission and Fair Work Building and Construction. 
Master Builders submitted that the net effect of this research is that the workforce in the building 
and construction industry comprises 61% employees, 34% genuine independent contractors 
and 5% possibly misclassified contractors. It further submitted that ‘possible misclassification’ 
is not sham contracting, with sham contracting numbers likely to be far less.1610  

A construction worker in the excavation industry told the Inquiry he was contracting with an 
ABN but to one employer only in his current job. He reported no penalty rates, rostered days 
off, sick leave or annual leave and said that he takes his chances working at the direction of  
other subcontractors.’ 1611  

Another construction worker told the Inquiry: 

I was contracting with an ABN but to one employer only more than a year ago. Bricky’s laborer  
on ABN. $12-20 per hour. Site was often unsafe, no toilet paper. Grueling work. Fired on a  
whim a number of times and not paid. Back couldn’t cope after a year of bending and lifting. 
Workers always made to ride barrow hoist. There was no security. Trouble paying for rent,  
food etc. Constant battle to get paid, not have pay docked for damaged equipment.1612 

In 2011, The Office of the Australian Building and Construction Commissioner conducted 
a study into sham contracting in the construction industry in Australia (Sham Contracting 
Inquiry).1613 The Inquiry found that sham contracting was a real problem affecting workers in 
the building and construction industry. However, it found that there was a knowledge gap as  
to the extent and incidence of the problem.1614 

Further research commissioned as a result of that Inquiry in 2012 indicated that: 

•	 13% of self-defined contractors are possibly misclassified (i.e. they should be being treated  
as employees); 

•	 misclassified contractors appear more likely to: 

 - include non-English speaking workers; 

 - be based in metropolitan areas (with a greater concentration in NSW and Queensland –  
this finding is certainly consistent with FWBC’s own investigation activity); 

 - be engaged with small to medium size businesses; and 

 - be less attached and more transient in their role; 

1608. CFMEU Construction, Submission no 27, 8.
1609. CFMEU Construction, Supplementary Submission no 2, 1-2.
1610. Master Builders, Submission no 38, 10.
1611. CFMEU on behalf of individual workers, Submission no 54, (v).
1612. CFMEU on behalf of individual workers, Submission no 54, (xxii).
1613.  Australian Government, Office of the Australian building and Construction Commissioner, Sham 

Contracting Inquiry: Report (2011).
1614. Ibid, 91.
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•	 in terms of drivers for sham contracting: 

 - worker-driven arrangements are associated with a sense of power and control in setting  
work arrangements and a perceived attraction of financial gain, control and stability; 

 - employer-driven arrangements are associated with the opportunity to take advantage  
of sometimes vulnerable and less informed workers.1615  

8.2.5 Proposals to regulate independent contractors
A number of proposals were made by Inquiry participants to amend the Fair Work Act and/or 
the IC Act. 

Master Builders proposed introducing a new statutory test to supplement the common law 
test for determining employment status, in order to reduce union claims that many bona fide 
contractual arrangements are artificial and that many subcontractors are, in fact, employees. 
The test would involve an independent contractor being registered with a dedicated 
Federal Government agency, preferably the ATO. The application for registration would be 
accompanied by a certificate from a legal practitioner or other suitably qualified professional, 
to the effect that having regard to the statutory criteria, the contractor should be registered; for 
how long; and for which particular project or job. The registration would be for fixed periods 
but would be renewable where circumstances changed, for example if the contractor was an 
individual who asked to work occasionally as an employee.1616 Conversely, Ai Group submitted 
that whilst the distinction between employees and independent contractors is not always 
clear cut and can be subject to judicial scrutiny, the common law approach to defining an 
independent contractor should be retained.1617  

Some other organisations called for the introduction of a statutory definition of independent 
contractor,1618 or a statutory presumption of employee status, which can be disproved.1619  
Dr Guy Forsyth proposed extending fairness measures currently applicable to employees  
to independent contractors.1620 

Western Community Legal Centre called for additional remedies in respect of independent 
contracting and mischaracterisation of employment arrangements. In particular, it proposed: 
expansion of the jurisdiction of the Federal Court/Federal Circuit Court so that a worker 
who considers themselves an employee at law can have their unpaid wages dispute heard, 
even if they are ultimately found to be a contractor; the imposition of a positive obligation on 
employers and principals to ensure they classify their workers appropriately; and removal of 
the recklessness/lack of knowledge defence to mischaracterisation.1621  

ITCRA proposed the development of a fair engagement checklist to ensure the formation of 
genuine and non-coercive independent contracting relationships, which would be a compliance 
tool for businesses and also evidence of the parties’ intention to enter into a principal-
independent contractor arrangement. ITCRA proposed that a high fee threshold of $85 per 
hour could be a determinative factor for ensuring that genuine and non-coercive independent 
contracting relationships are excluded from scrutiny, on the basis that highly paid individuals 
are more likely to be in a position to negotiate appropriate contractual arrangements to protect 
their interests. They are also in a position to negotiate rates of pay which compensate for the 
statutory benefits afforded direct employees. The high fee threshold proposed was calculated 

1615.  Fair Work Building and Construction (2012), 3, describing the findings of TNS Consultants (2012).
1616. Master Builders, Submission no 38, 6.
1617. Ai Group, Submission no 53, 32.
1618. JobWatch, Submission no 46, 33; Western Community Legal Centre, Submission no 62, 66.
1619. NUW, Submission no 91, 23; IEU, Submission no 81, 11.
1620. Dr Guy Forsyth, Submission no 5, 6.
1621.  Western Community Legal Centre, Submission no 62, 66, referring to the defence set out in  

Fair Work Act s 357(2).
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by converting an annualised salary of $130,000 to an hourly rate of pay and then multiplying it 
by 1.3 to account for the loss of permanent employment benefits. The average hourly rate for 
ICT contractors in Victoria in the third quarter of 2015 was $94.22 per hour.1622 

Some participants submitted that the ATO should apply more rigorous scrutiny before issuing 
ABNs to individuals, or in the labour hire industry.1623  

Roles and Stewart argue that despite some recent judicial willingness to find that workers hired 
as independent contractors are at law employees, there remains a compelling case for a statutory 
definition that would make it harder to disguise employees as contractors. In the authors’ 
view, the term ‘employee’ should be redefined by statute so that workers cannot be treated 
as contractors unless the worker is genuinely running his or her own business.1624 This would 
then be the touchstone from which sham contracting, or an attempt to disguise an employment 
relationship as one of contracting, could be measured.1625 They approve the approach stated by 
Bromberg J in On Call Interpreters, that viewed as a ‘practical matter’, independent contractors 
are those who perform work as entrepreneurs, owning and operating a business and performing 
work in and for their own business, not of the business receiving the work.1626 

8.2.6 Findings and recommendations – independent contractors
Genuine independent contracting is a legitimate business arrangement, and as a mode of 
work can afford flexibility, autonomy, recognition and reward which goes beyond that which 
would be available in an employment relationship. A genuine independent contractor with a 
successful business may well have equal or greater work security than an employee due to 
these factors. 

However, there is considerable evidence that where independent contracting arrangements  
are entered into by workers because they are essentially a requirement of a particular market  
or industry, they are not beneficial for those workers (irrespective of the genuineness or 
otherwise of the independent contracting arrangement). For example, the Inquiry heard of 
considerable detrimental impacts regarding rates of pay, predictability of working hours 
and occupational health and safety issues for tip truck owner drivers and parcel delivery 
contractors in the postal industry. 

Further, evidence suggests that there remain an indeterminate but not insignificant proportion 
of independent contracting arrangements which are not genuine, and are designed instead 
to disguise an employment relationship in order to avoid the regulation associated with that 
relationship. 

Many submissions proposed a statutory definition of independent contracting, or other 
regulation directed at limiting the mischaracterisation of employees as independent 
contractors. However, recent decisions suggest an increasing willingness by the courts to 
assess the genuineness of independent contractor arrangements by considering whether  
the worker is genuinely working in his or her own business, rather than for the business of the 
other party. The common law test has proved to be flexible enough to permit an assessment 
of the true nature of an engagement, irrespective of its label. I do not consider it desirable to 
replace the common law test with a statutory test. 

1622. ITCRA, Submission no 39, 7.
1623. VFF, Submission no 49, 10; Master Builders, Submission no 38, 6.
1624. Roles and Stewart (2012), 279.
1625. Ibid, 263-264.
1626.  Ibid, citing On Call Interpreters and Translators Agency Pty Ltd v Commissioner of Taxation (No 3) 

(2011) 206 IR 252, [208].
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Further, the IC Act significantly curtails Victoria’s capacity to regulate independent contractor 
relationships, and accordingly the Victorian Government is limited in its ability to direct address 
most of the concerns raised by critics of independent contracting arrangements.

However, Victoria can advocate for changes to improve the regulatory framework for 
independent contractor arrangements operating under federal law. 

A key issue raised with the Inquiry,1627 and which has been the subject of consideration in 
a number of other inquiries,1628 is the effectiveness of the Fair Work Act sham contracting 
provisions. In particular, the prohibition on employer misrepresentation of an employment 
contract as a contract for services in s 357 does not apply where the employer did not know 
and was not reckless as to whether the contract was a contract of employment or a contract 
for services.1629 As Stewart et al explain:

Hence a business that has relied on independent and apparently reliable advice as to how to  
engage someone as a contractor can escape liability under these provisions, even if the advice 
turns out to be wrong. Indeed even in the absence of such advice, an employer may still be  
able to argue that it made an innocent mistake.1630 

The PC Workplace Relations Framework Report noted that the Fair Work Act post-
implementation review recommended replacing the recklessness test in Fair Work Act s 357(2) 
with a reasonableness test,1631 and went on to make a similar recommendation, as follows: 

There do not appear to be any obvious disadvantages from switching to a ‘reasonableness’ test 
given that such tests are frequently applied in many other civil contexts without much concern.  
Such a shift would address the weaker incentives under the current regime. It may also help 
regulators to rectify sham arrangements out of court because any infringing business would be 
aware that it would have a lower probability of winning the matter in court. As noted earlier, 
litigation forms only a small part of the work of the FWO in relation to sham contracting.  
Moving to a ‘reasonableness’ test would not undermine this.

RECOMMENDATION 25.1

The Australian Government should amend the Fair Work Act 2009 (Cth) to make it unlawful 
to misrepresent an employment relationship or a proposed employment arrangement as an 
independent contracting arrangement (under s. 357) where the employer could be reasonably 
expected to know otherwise.1632 

I agree with that analysis and recommend that the Victorian Government advocate for the 
change recommended by the Productivity Commission.1633  

1627.  See e.g. Western Community Legal Centre, Submission no 62, 66, referring to the defence set out  
in Fair Work Act s 357(2).

1628.  See e.g. PC Workplace Relations Framework Report, 815; R McCallum, M Moore and J Edwards, 
Towards More Productive and Equitable Workplaces: An Evaluation of the Fair Work Legislation 
(Department of Education, Employment and Workplace Relations, Canberra, 2012), 242-3.

1629. Fair Work Act s 357(2).
1630.  Stewart et al (2016), 218, referring to CFMEU v Nubrick Pty Ltd (2009) 190 IR 175; Director, FWBII v 

Bavco Pty Ltd (No 2) (2014) 291 FLR 380; cf. Director, FWBII v Linkhill Pty Ltd (No 7) [2013] FCCA 1097.
1631. PC Workplace Relations Framework Report, 814, referring to McCallum et al (2012).
1632. PC Workplace Relations Framework Report, 815.
1633.  It is noted that the Grattan Institute recently endorsed the Productivity Commission’s 

recommendation, in the context of the likely increase in engagement of workers as contractors  
in the ‘digital economy’: see Jim Minifie, Peer-to-Peer Pressure: Policy for the sharing economy 
(Grattan Institute, April 2016).
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Recommendation 28: 
The Victorian Government should advocate for changes to s 357 of the Fair Work Act in 
any consultation processes instigated by the Federal Government over implementation 
of the Productivity Commission’s Workplace Relations Framework Report, so that 
it is unlawful to misrepresent an employment relationship or proposed employment 
arrangement as an independent contracting arrangement where the employer could be 
reasonably expected to know otherwise.

I note the approach proposed by ITCRA of a ‘Fair Engagement Checklist,’ based on a minimum 
hourly rate and other factors, as a tool for businesses to ensure contracting relationships are 
genuine and non-coercive.1634 I recommend that the Victorian Government promote a checklist 
of this nature as part of its role in promoting best practice, outlined at 9.2.4. 

Recommendation 29: 
I recommend that the Victorian Government develop and promote a fair engagement 
checklist for the engagement of independent contractors.

I also note Recommendation 11 above, that the Victorian Government advocate for FWO to focus 
more of its compliance activity on matters including sham contracting in the cleaning industry.

Finally, measures to address the issues raised by tip truck drivers are dealt with at 8.4 below. 

8.3 Other business structures and practices
8.3.1 Labour supply chains and contracting
Many of the issues relating to labour supply chains and outsourcing were discussed in the 
introductory section of this chapter at 8.1.

Ms Maria Azzura Tranfaglia told the Inquiry about supply chain accountability in Italy: 
Unlike in Australia, there are third party liability regimes to make lead firms accountability in a supply 
chain context or in a labour hire context. And so this kind of regime which is a joint and severable 
liability allows workers to actually take to court not only the direct employer but also all the other 
firms that are involved in the supply chain….. For example, the Italian provision about salary 
payments and social security contributions, so the liability of the lead firms and all the firms involved 
in the supply chain is limited to this to compensation for salaries or social security contributions.1635 

Some Inquiry participants submitted that supply chains and outsourcing pose particular 
problems for identifying and remedying worker exploitation. 

UV submitted that ‘[t]he endless devolution of legal and moral responsibility within these 
chains results in significant challenges for enforcement and compliance.’ It submitted that such 
arrangements allow the principal entity to defer, avoid and ignore moral and legal responsibility 
for the employment of people who perform work for them, to what is usually a much smaller, 
less stable entity: 

Hosts and principals often express surprise and dismay when they find out that the people working 
for them are being exploited or ripped off despite the exploitation occurring at their own business or 
premises. They always blame the labour hire agency or contractor. Labour hire and subcontracting 
often allows a host or primary contractor to consciously ignore the manner in which the employees 
engaged at their work sites are paid and treated.1636   

1634. ITCRA, Submission no 39, 7.
1635. Maria Azzura Tranfaglia, Melbourne University, Academic Forum, 25 May 2016.
1636. UV, Submission no 98, 17.
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ASU Authorities and Services submitted that the practice of contracting out local government 
services is the principal – though by no means only – cause of precarious employment within 
the local government sector in general: ‘Precarious employment is inherent in contracting 
arrangements – after all contracts expire, must be re-tendered and the possibility exists for a 
new contractor to win the work from the previous contractor, leaving the workforce in limbo.’1637 

The contract cleaning industry, where supply chains and outsourcing are extremely prevalent, 
has already been examined at 4.2.3. Other industries in which the Inquiry heard supply chains 
were prevalent included the call centre industry and the security industry. 

ASU Private Sector submitted that the outsourcing of call centre work to the contract call centre 
industry has resulted in significant worker insecurity. It submitted that the results of its 2009 
call centre industry survey demonstrated that stress related to job insecurity is a major factor 
impacting workers in call centres, and that 45% of respondents felt their job was not secure.1638  

ASU Private Sector submitted that labour hire and temporary employment arrangements in the 
call centre sector are far more prevalent and represent a much higher proportion of the workforce 
than in in-house call centres, and other sectors over which the union has coverage and presence. 

The union submitted that other features of the contract call centre industry included: 

•	 the high turnover of labour;
•	 absence of coverage by industrial instruments at the host employer; 
•	 employment of call centre operators ‘by the contract’ despite the call centre skills being 

transferrable to other work contracted to the business, and despite some labour hire and 
fixed term/temporary workers remaining for significant periods of time within one call centre; 

•	 labour hire or temporary employees being subject to the host company’s performance 
appraisal system, implemented by staff of the host employer;

•	 an absence of explanation or remedy where a long term labour hire placement ceases 
without explanation; and 

•	 an increase in so called ‘independent contractor’ arrangements in call centres including an 
increase in home-based call centre work.1639  

ASU Private Sector submitted that the conditions of home-based independent contractor call 
centre workers are particularly concerning, including: 

•	 operators being paid as little as $1.98 per call with no limit on duration; 
•	 operators who do not meet certain ‘quality assurance’ and ‘adherence’ targets have their  

call rate halved for all of the calls that week, with no capacity to find out why or to challenge 
the decision;

•	 operators being required to pay for their own costs including superannuation and insurance
•	 no remuneration for rostering duties of up to three hours per week;
•	 a requirement to produce a medical certificate if an operator cannot perform a shift; and
•	 a requirement to re-sign contractual documentation every two weeks.1640 

UV told the Inquiry that private security services in Victoria are now almost entirely supplied  
by contract security firms and there is a growing practice within the contract security industry 
to supplement their directly employed labour force with the use of subcontracted labour. 
Amongst the examples provided was that of security officers working at special events such 
as the Spring Racing Carnival or the Melbourne Grand Prix, who may appear to be working  

1637. ASU Authorities and Services, Submission no 31, 4.
1638. ASU Private Sector, Submission no 47, 7.
1639. ASU Private Sector, Submission No 47, 8-9.
1640. ASU Private Sector, Submission no 47. 9.
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for a single private security company, but are in fact largely engaged by subcontractors – 
security officers who are supplied by a separate labour hire contractor to work at the venue 
wearing the principal contractor’s uniform and livery. 1641 

At its Melbourne Hearing, the Inquiry heard from Mr Anthony Ellis, a security guard with 28 
years experience, about the detrimental effect on wages, conditions and security standards 
which have resulted from increased use of labour hire and subcontracting arrangements in  
the industry.1642 

8.3.2 Franchising
Franchising is:

... a method of growing a business in which a franchise owner (franchisee) is granted, for a fee, 
the right to offer, sell or distribute goods or services under a business system determined by  
the business founder (franchisor). The franchisor supports the franchised business group by 
providing leadership, guidance, training and assistance in return for ongoing service fees.1643 

In 2015/16, the franchise industry had revenue of $171.6 billion, and employed 570,000 people 
across Australia. There are 1180 enterprises comprising 92,950 establishments Australia-wide. 
Of these establishments, 25.1% or approximately 2,333 are located in Victoria.1644  

The Franchise Council of Australia (FCA) submitted that the franchise sector has been a major 
contributor to the Australian economy.1645 FCA also submitted that at the core of the success 
of franchising as a business model is that franchisors and franchisees are able to focus on 
different business activities, and that the effect of this is that small businesses are enabled 
to compete effectively against major corporations. It submitted that franchised businesses 
are often market leaders in their industry; and it is vital that the industry is not hamstrung by 
inappropriate legislation, regulatory duplication or red tape.1646 

However, Johnstone et al see a number of risks for workplace law compliance arising from  
the franchise business model:

Outsourcing reaches a pinnacle of sophistication when it takes the form of business format 
franchising. …

This business model allows the work provider and business controller, the originator of a business 
concept, to derive profits, without investing in any of the tangible assets required for the business, 
and without taking on the risks and responsibilities of employing any staff. …

Many if not most of the risks associated with operating the business will be borne by the 
franchisees.1647 

7-Eleven
Several Inquiry participants noted that the role of franchising has been the subject of 
considerable recent examination, arising from the much publicised circumstances of  
the systemic underpayment of many temporary foreign workers across the 7-Eleven 
convenience store franchise.1648 

1641. UV, Submission no 98, 9.
1642. Anthony Ellis, Melbourne Hearing, 8 February 2016.
1643. Claudia Burgio-Ficca, Franchising in Australia, IBISWorld Industry Report (May 2016), 2.
1644. Ibid, 3.
1645. FCA, Submission no 113, 4.
1646. FCA, Submission no 113, 4.
1647.  Johnstone et al (2012), 70; see also Ashlea Kellner, David Peetz, Keith Townsend and  

Adrian Wilkinson, ‘“We are very focused on the muffins”: Regulation of and compliance  
with industrial relations in franchises’ (2016) 58:1 Journal of Industrial Relations 25, 29-30.

1648.  See e.g. Maurice Blackburn, Submission no 79, 1; CELRL, Submission no 99, 13; SDA,  
Submission no 36, 9; Uniting Church, Submission no 57, 7, 12.
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A joint Fairfax/ABC Four Corners investigation into 7-Eleven, aired in August 2015, exposed 
systemic exploitation of its largely migrant workforce through underpayments and doctoring of 
payroll records. The practice was said to be widespread throughout the franchise network.1649 
The investigation quoted a whistleblower as saying: 

Head office is not just turning a blind eye, it’s a fundamental part of their business. They can’t run 
7-Eleven as profitably as successfully as they have without letting this happen, so the business is 
very proud of itself and the achievements and the money it’s made and the success it’s had, but  
the reality is it’s built on something not much different from slavery.1650 

A key allegation was that franchisees were conducting a ‘half pay scam’, whereby the 
franchisee would record and pay for only half the hours worked by the relevant employee. 
Many staff were international students, with visa work restrictions of 20 hours per week. 
Franchisees would threaten to report employees’ visa breaches in response to any complaint 
about salary or working conditions. The range of illegal activity by franchisees was alleged 
to have extended beyond wage fraud to blackmail and withholding passports and drivers’ 
licences of staff. It was alleged that franchisees continued to underpay staff even after being 
caught out by investigators from FWO.1651 

Shortly after reports of the exploitation were aired, 7-Eleven established an independent wage 
panel, chaired by Professor Allan Fels AO, to investigate claims for underpayment by current 
and former employees of franchisees. At a Monash Business School seminar in October 
2015, Professor Fels described a range of methods of underpayment that had been engaged 
in by 7-Eleven franchisees, including: simply underpaying by half of the required rate, only 
reporting half of the hours worked; unpaid training; deductions for losses such as robberies 
and petrol drive-offs; and the franchisee requiring repayment of salary by accompanying the 
employee to the ATM. Some students engaged as employees paid the franchisee or their 
agent a considerable fee prior to coming to Australia, and worked for free to pay the fee off. 
Some franchisees set up bogus educational institutions, run out of a room upstairs from the 
store. As at the time of the Monash seminar, 430 underpayment claims had been processed by 
Professor Fels’ panel.1652  

However, in May 2016, 7-Eleven terminated the independent wage panel arrangements, 
reportedly due to the panel’s refusal to accept conditions which it considered would 
compromise the independence of its processes.1653 7-Eleven has now established its own 
internal wage repayment program, supported by Deloittes.1654 According to the wage 
repayment program website, 648 wage claims have now been determined, to the value of 
almost $25 million.1655  

A report by FWO following its inquiry into 7-Eleven found that several franchisees had 
breached the Fair Work Act through underpayment of employees and falsification of wages 

1649.  ABC Four Corners, ‘7-Eleven: The Price of Convenience’, 30 August 2015. See also  
Adele Ferguson, Sarah Danckert and Klaus Toft, ‘7-Eleven: Investigation exposes shocking 
exploitation of convenience store workers,’ Sydney Morning Herald, 29 August 2015,  
and: http://www.smh.com.au/interactive/2015/7-eleven-revealed/.

1650. See: http://www.smh.com.au/interactive/2015/7-eleven-revealed/.
1651. Ibid.
1652.  Allan Fels, Presentation to Monash Business School Seminar, Falling through the gaps:  

Employment regulation and the protection of international students, migrant and other  
vulnerable workers, Melbourne, 27 October 2015. 

1653.  Adele Ferguson and Sarah Dankert, ‘7-Eleven kills independent wage panel’, 
Sydney Morning Herald, 11 May 2016; see also Adele Ferguson and Sarah Dankert, 
‘7-Eleven ‘spooked’ by large claims’, The Age, 14 May 2016.

1654. 7-Eleven, Wage Repayment Program, at: http://www.wagerepaymentprogram.com.au/.
1655. Ibid.
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records.1656 Although finding that 7-Eleven head office was not liable for the franchisees’ 
conduct, FWO was critical of the company’s failure to implement measures to prevent the 
conduct from occurring. Despite this, FWO determined that it did not have a sufficient  
basis to bring proceedings alleging that 7-Eleven was liable as an accessory to the 
contraventions under s 550 of the Fair Work Act.1657  

FWO has brought a number of successful enforcement proceedings against 7-Eleven 
franchisees in respect of underpayments and other Fair Work Act breaches.1658  

The 7-Eleven underpayments issue led to media speculation that other franchise enterprises 
may be similarly affected. For example in September 2015, The Age reported allegations of 
similar practices of underpayment in the franchise stores of Bakers Delight, United Petroleum, 
Subway, Dominos and Nando’s.1659 

SDA submitted to the Inquiry that the workplace issues it has seen include 7-Eleven employees 
working double the hours that are on their pay slip, and effectively getting half the pay. SDA 
submitted another common approach is that employees work correct hours, but are required 
to give back some wages as cash and this money is often used by the franchisee to pay other 
employees who do not appear on the books anywhere. SDA submitted that 7-Eleven employees 
have to compensate the franchisee for losses arising from shoplifting and, if their cash register  
is short, they have to make up the difference in the register at the end of their shift.1660 

SDA described 7-Eleven employees as extremely vulnerable, young and in a foreign country, 
without the normal family and community support networks to seek advice from. Concern 
about visa breaches has resulted in a power imbalance and: ‘a veil of silence sitting over this 
company, for a number of years. What we are seeing now is the lid being lifted on that—and 
not before time.’1661  

CELRL submitted that the 7-Eleven case highlights some key problems facing regulators, 
seeking to curb employer non-compliance in franchises, in particular the challenges of 
effective detection and enforcement of minimum employment standards in ‘fissured’ workplace 
arrangements. It refers to investigative difficulties and limited deterrence effects because of  
the doctrine of limited liability and phoenix activity. CELRL submitted that the 7-Eleven case: 

…shows that punishment of the putative employer (i.e. the franchisee) will not necessarily be effective 
in addressing some of the key drivers of compliance behaviour, which may be determined by the 
franchisor. Notwithstanding the fact that FWO had brought a series of enforcement proceedings against 
individual franchisees over the past five years, non-compliance with workplace laws appeared to remain 
both systemic and sustained within the 7-Eleven franchise network. It has been argued that this poor 
compliance behaviour may have been driven, at least in part, by the relevant business model.1662

In contrast, FCA submitted that franchised brands are ‘typically a force for good’ and typically 
more compliant than other small businesses, because of strong internal systems, training and 
the need for accuracy in franchisee record-keeping. FCA submitted, however, that because 
franchised brands typically punch well above their weight in terms of profile and brand 
recognition they can sometimes be more visible than other businesses. It submitted that 
challenges faced by an entire industry are sometimes inappropriately focused upon  
franchised businesses because of this visibility. It submitted that:

1656. FWO, A Report of the Fair Work Ombudsman’s Inquiry into 7-Eleven (April 2016).
1657. On accessorial liability under Fair Work Act s 550, see 8.4.3.
1658. See e.g. FWO v Mai Pty Ltd and Anor [2016] FCCA 1481; FWO v Hiyi Pty Ltd [2016] FCCA 1634.
1659.  Adele Ferguson, ‘The labour market’s dark side – the case for changing worker exploitation’, The 

Age, 26 September, 2015.
1660. SDA, Submission no 36, 10.
1661. SDA, Submission no 36, 11.
1662.  CELRL, Submission no 99, 14, citing Adele Ferguson, Sarah Danckert and Klaus Toft, ‘7-Eleven: A 

Sweatshop on Every Corner’, The Age, 29 August 2015.
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…one does not need to travel far in one’s daily routine to discover non-franchised businesses  
where the cash economy flourishes, GST payments are ignored, OH&S and workplace compliance 
is likely to be problematic and one suspects record keeping is minimal…. [I]t is a cause of significant 
frustration to our members that compliance activities and media attention does not focus more 
closely on these businesses.1663  

FCA further submitted that:

…although 7-Eleven has borne the brunt of all allegations as it is a major brand there is no doubt  
that there are very many non-franchised businesses that operate with the protection of relative  
brand anonymity. Regulators need to ensure they enforce the law without fear or favour across all 
relevant industries and irrespective of the brand profile of the business. Similarly the problems in  
the 7-Eleven network were not franchising issues, but related to the 24 hour convenience store 
industry. It would be wrong to tarnish the franchise sector for a convenience industry issue.1664  

FCA also submitted that 7-Eleven was a unique example in that it employed a distinctive 
franchising model, and is a very large franchising operation.1665 

CELRL submitted that casual work is more concentrated in franchising than in other 
commercial arrangements, which may partly reflect the sectors in which franchising is most 
concentrated, namely retail trade accommodation and food services, including fast food. 
It submitted that one feature which is unique to franchises, compared to the labour market 
overall, is that casualisation rates are growing amongst independent and company-owned 
franchisees, whereas the concentration of casual work has largely plateaued in other parts  
of the Australian economy. CELRL submitted that this data suggests that there are greater 
levels of insecure work in the franchise sector than in other parts of the economy.1666  

Calls for further regulation of franchises
Presently, franchises are regulated by the Franchising Code of Conduct, a mandatory industry 
code made pursuant to the CC Act, and administered by the ACCC. 

Hardy argues that the strategic position of head franchisors means they often exercise  
varying degrees of formal and informal control over the business practices of their franchisees. 
She notes that the code limits the capacity of a franchisor to terminate a franchisee, and 
argues that strengthening the termination rights of franchisors by amending the code is one 
way to ensure that franchisors can promptly halt franchisee misconduct and prevent further 
worker harm. However, she suggests another more controversial way to address some of the 
issues outlined above would be to make head franchisors more accountable for workplace 
contraventions that take place on their watch. She advocates for an approach which will 
change the ‘compliance calculus’ of all entities throughout the franchise network, noting that 
measures such as more rigorous monitoring of franchisee workplace practices and greater 
employment-related support and assistance for franchisees and workers may serve to ensure 
that businesses in the franchise network not only survive, but thrive.1667 

Kellner, Peetz, Townsend and Wilkinson argue that franchises are based on transfer of risk – 
most obviously the transfer to franchisees of the financial risk involved in opening a branch of a 
business in a new location, but less obviously the transfer of industrial relations risk. They argue 
(based on three case studies of Australian food services franchises) that ‘to franchisors, “good 
IR” was exhibited by a lack of known indiscretions. They were more focused on the muffins, on 
the internal regulation of product quality’, than on compliance with industrial relations laws.1668 

1663. FCA, Submission no 113, 5.
1664. FCA, Submission no 113, 5.
1665. FCA, Submission no 113, 5.
1666. CELRL, Submission no 99, 12.
1667. Tess Hardy, ‘Franchising – all care and no responsibility’, The Conversation, October 29, 2015.
1668. Kellner, Peetz, Townsend and Wilkinson (2016), 40-41.
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In 2015, the Australian Greens introduced a bill to enable employees of a franchisee to recover 
any unpaid wages or other entitlements from the franchisor or its head office entity.1669 This bill 
is modeled upon recovery of wages provisions for TCF outworkers (considered further below). 

The Liberal/National Coalition took to the 2016 federal election a policy to introduce new 
protections from exploitation for vulnerable workers, which included imposing additional 
liability for workplace law breaches upon franchisors.1670 The Coalition’s policy stated that: 

The 7-Eleven scandal revealed not only a systemic underpayment of workers, but also a widespread 
practice of franchisees paying their employees the lawful rate, but then coercing them to pay back a 
certain proportion of their wages to the employer in cash. 

The Coalition will deliver stronger protection for vulnerable workers by: … introducing new offence 
provisions that capture franchisors and parent companies who fail to deal with exploitation by their 
franchisees.1671 

The policy also indicated that new provisions would be introduced to apply to franchisors who 
fail to deal with exploitation by their franchisees: 

The Fair Work Act will be amended to make franchisors and parent companies liable for breaches 
of the Act by their franchisees or subsidiaries in situations where they should reasonably have been 
aware of the breaches and could reasonably have taken action to prevent them from occurring. 
Franchisors who have taken reasonable steps to educate their franchisees, who are separate and 
independent businesses, about their workplace obligations and have assurance processes in place, 
will not be captured by these new provisions.1672 

A number of Inquiry participants submitted that franchisors should be liable for franchisee 
underpayments.1673  

Overall, however, regulation of the franchise sector is a matter for federal rather than  
state-level regulation.

8.3.3 Phoenix activity 
In 2012, Pricewaterhouse Coopers (PwC) prepared a report for FWO on the impact  
of phoenix activity on the workplace relations system. It defined phoenix activity as:

... the deliberate and systematic liquidation of a corporate trading entity which occurs with  
the fraudulent or illegal intention to: 

•	  avoid tax and other liabilities, such as employee entitlements; 

•	 continue the operation and profit taking of the business through another trading entity.1674

Phoenix activity contributes to insecurity in employment, and places workers in a vulnerable 
position. The PwC report estimates that phoenix activity costs Australian employees between 
$191 million and $655 million per annum. Further, the report notes that in the lead up to the 
liquidation of a company as part of a phoenix arrangement, workers are pressured to take 
leave, have their employment status changed from ongoing to casual and are underpaid.1675 
Employees are often not rehired by the new company. If they are, there will often be a period of 

1669. Fair Work Amendment (Recovery of Unpaid Amounts for Franchisee Employees) Bill 2015.
1670.  Liberal/National Coalition, The Coalition’s Policy to Protect Vulnerable Workers, May 2016,  

at: https://www.liberal.org.au/coalitions-policy-protect-vulnerable-workers.
1671.  Ibid. See also ‘Labor promises to protect interns, underpaid franchise workers’,  

Workplace Express, 1 July 2016.
1672. Ibid.
1673. SDA, Submission no 36, 13; Western Community Legal Centre, Submission no 62, 74.
1674. PwC, Phoenix activity: Sizing the problem and matching solutions (FWO, June 2012), 13.
1675. Ibid.
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unemployment, and a loss of capacity to accrue superannuation and other entitlements. 

Phoenix activity is also estimated to cost business $0.99 billion to $1.93 billion per annum, 
along with significant additional costs to government, with the total impact of phoenix activity 
estimated at between $1.78 and $3.19 billion per annum. In addition, operators engaging 
in phoenix activity obtain an unfair advantage over their business competitors who are not 
evading entitlements and other costs such as tax, and debts to other businesses.1676  

Phoenix activity is often associated with a loss of employees’ accrued entitlements. Anderson 
has argued that where loss of employee entitlements is related to misconduct by directors 
and managers of the employer company, it is proper that they are held accountable and that 
compensation for losses caused by the misconduct be obtained. She argues for an increased 
focus on enforcement of existing statutory provisions and suggests that FWO, rather than 
ASIC, should take a more substantial role in the protection of employee entitlements and 
should be equipped with additional investigatory powers and the ability to seek director 
disqualification.1677 Anderson has also argued that the provision of the General Employee 
Entitlements and Redundancy Scheme (now Fair Entitlements Guarantee), whereby the Federal 
Government provides financial assistance for unpaid employee entitlements where employees 
lose their job due to the liquidation or bankruptcy of their employer,1678 has led to an under-
provision by businesses for entitlements. She argues that taxpayer money has supported 
employees who would otherwise have lost their accrued wages, leave and redundancy 
entitlements, which has socialised a cost that should have been borne by employers.1679 

Some Inquiry participants expressed concern about phoenix activity, particularly where this  
is associated with labour hire or other contracting structures. 

For example, AUSVEG submitted that one of its primary concerns with the current regulatory 
system is that it allows for phoenix activity. It submitted that the absence of some kind of 
accreditation system for labour hire firms means that even if a party is identified as exploiting 
or abusing workers, it can vanish and begin again under another name quickly and easily to 
avoid creditors or other legal consequences.1680 

The AMIEU submitted that in 2011, a worker’s arm was crushed and later amputated whilst 
he was operating an inadequately guarded meat mincing machine at an abattoir in Poowong. 
It said the worker was employed by a labour hire agency GBP Exports. In 2012, GBP Exports 
was fined $100,000 over the incident, however the company went into liquidation. The host 
employer, Poowong Abattoir, is still in operation and workers there are now provided through  
a new company called GBP Australia.1681 

CFMEU Construction submitted that phoenix activity has been highlighted as a significant 
issue in the labour hire industry. It submitted that a typical labour hire phoenix arrangement  
will be structured as follows: 

•	 a group of companies consisting of several entities includes a labour hire entity;
•	 the labour hire entity typically has a single director who is not the ultimate ‘controller’ of the 

group;
•	 the labour hire entity has few, if any, assets and minimal share capital;

1676. Ibid, iii.
1677.  Helen Anderson, ‘Corporate Insolvency and the Protection of Lost Employee Entitlements: Issues in 

Enforcement’ (2013) 26:1 Australian Journal of Labour Law 101.
1678.  See Department of Employment, Fair Entitlements Guarantee, at: https://www.employment.gov.au/

fair-entitlements-guarantee-feg.
1679.  Helen Anderson, ‘Phoenix Activity and the Recovery of Unpaid Employee Entitlements – 10 years 

On’ (2011) 24:2 Australian Journal of Labour Law 141, 161.
1680. AUSVEG, Submission no 22, 4.
1681. AMIEU, Submission no 77, 4.
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•	 the labour hire entity fails to meet its liabilities and is placed into administration or liquidation;
•	 a new labour hire entity is set up and the labour is moved across to this entity; and 
•	 the process is repeated with the financial benefits from the unpaid liabilities shared amongst 

the group.1682 

In contrast, some other submitters said that phoenixing was not an issue particular to labour 
hire or contracting arrangements. Master Builders submitted that labour hire: ‘should not … 
be tainted with the notion of phoenix arrangements which by their nature are fraudulent in 
conception and application. The linking trait is one of fraud, not the method by which the fraud 
is perpetrated.’1683 

HIA submitted that the mandatory licensing of builders in Victoria, and the home owners 
warranty insurance system, reduces the ability of directors to utilise phoenix arrangements 
in the residential construction industry. It submitted that in order to be licensed, residential 
builders are subject to strict financial and personal probity requirements including a ‘fit and 
proper’ person test and ‘good character’ requirements, and instances of insolvency are 
relevant for each of these.1684 

8.4 Regulatory and other responses 
8.4.1 Participants’ proposals for regulatory reform
A key question which arises from the above discussion is the extent to which the law should 
regulate business conduct which adversely impacts workers, when that conduct is carried out 
by a party which is not the employer of the worker. 

A similar question arises from the information and evidence set out in Chapters 3 and 4 in 
respect of labour hire. Accordingly, labour hire is considered as part of the analysis here. 

Participants views’ differed with respect to the obligations that non-employer parties in supply 
chains or business structures should hold.1685  

ACCI submitted that there are limits upon the capacity of a person or organisation engaging 
labour through a third party to be responsible for policing and bearing the consequences  
of that third party’s non-compliance with its legal obligations, and that: ‘the law should not 
seek to focus on holding third parties responsible for the compliance or non-compliance  
with others’ legal obligations, simply because they may have ‘deeper pockets’ or a greater 
‘public profile.’1686 Similarly, the VFF submitted that the host does not have a role to play  
in the employer/employee relationship in the labour hire context.1687 

In contrast, CELRL referred to the example of the FWO Baiada Group Inquiry, relating to the 
use of labour hire contractors and temporary migrant workers by the Baiada poultry group.1688 
CELRL submitted that FWO had recognised that the competitive procurement processes and 
poor governance arrangements which characterised the Baiada arrangements can (and did) 

1682.  CFMEU Construction, Submission no 27, citing PWC (2012); and Australian Government, 
Action against fraudulent phoenix activity: Proposals paper (November 2009), 
at: http://archive.treasury.gov.au/documents/1647/PDF/Phoenix_Proposal_Paper.pdf.

1683. Master Builders, Submission no 38, 11.
1684. HIA, Submission no 45, 14.
1685.  Participants’ views regarding independent contracting are summarised at 8.2.4.
1686. ACCI, Submission no 55, 6.
1687. VFF, Submission no 49, 7.
1688.  Australian Government, Fair Work Ombudsman, A report on the Fair Work Ombudsman’s Inquiry  

into the labour procurement arrangements of the Baiada Group in New South Wales, June 2015; 
see also 4.2.2 and 4.3.1.
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combine to create an environment ripe for worker exploitation. CELRL further highlighted the 
‘transfer costs and risks associated with the engagement of labour to an extensive supply 
chain of contractors responsible for sourcing and providing labour.’1689 CELRL submitted 
that many of the measures which have now been implemented by Baiada could be adopted 
by principal contractors/host firms in order to better ensure workplace relations compliance 
throughout the production network, particularly in sectors which are notorious for non-
compliance such as cleaning and security. CELRL also raises the prospect of these practices 
applying further up the contracting chain, such as in relation to supermarkets.1690  

Several Inquiry participants proposed that the Victorian Government implement regulation of 
supply chains in various forms, as a regulatory response to address problems in the operation 
of labour hire, franchising, outsourcing, insecure work and the treatment of vulnerable workers. 
Transparency of contracting arrangements throughout a supply chain was a key factor for 
many submitters.1691 ASU Private Sector submitted that the Victorian Government should 
require employers at the head of supply chains to keep detailed records of the supply chains 
operating within their business; and for that information to be available for inspection by the 
compliance unit associated with a labour hire licensing system, and by relevant unions.1692  

The GLA outlined its efforts to regulate supply chains in the UK, referring to the importance 
of supply chains being aware of signs of forced labour and exercising due diligence, and 
submitting that prevention is a key to improved compliance in supply chains. The GLA has 
therefore engaged in raising awareness of the signs of forced labour, and providing guidance 
on what to review, how to spot signs of forced labour, ground rules for closer working with  
the supply chain, and an accredited training course for staff operating in supply chains.1693  

8.4.2 Examples of supply chain regulation 
There is no specific regulatory framework applying to supply chains in Victoria or Australia. 
However, there are three recent models of regulation which have been used in industry-specific 
circumstances.

Textile industry model 
The TCFUA submitted that in the textile industry, labour supply chains are often long and 
complex, which can lead to a lack of transparency in contracting arrangements, and make 
it difficult to identify and remedy instances of exploitation.1694 There is a significant body of 
academic literature which has documented contracting chains and the use of home-based 
workers in that industry.1695 Australia has also developed a comprehensive regulatory framework 
for textile industry supply chains, reflected in the Fair Work Act,1696 the relevant modern award1697 

1689. CELRL, Submission no 99, 10.
1690. CELRL, Submission no 99, 11.
1691. UV, Submission no 98, 24; ASU Authorities and Services, Submission no 31, 18.
1692. ASU Private Sector, Submission no 47, 17.
1693. GLA, Submission no 15, 6.
1694. TCFUA, Submission no 92, 4.
1695.  See e.g. Rosaria Burchielli, Annie Delaney and Kylie Coventry, ‘Campaign strategies to develop 

regulatory mechanisms: Protecting Australian garment homeworkers’ (2014) 56:1 Journal of 
Industrial Relations 81, 102; Igor Nossar,  Richard Johnstone,  Anna Macklin and Michael Rawling, 
‘Protective legal regulation for home-based workers in Australian textile, clothing and footwear 
supply chains’ (2015) 57:4 Journal of Industrial Relations 585; Michael Rawling, ‘Cross-jurisdictional 
and other Implications of Mandatory Clothing Retailer Obligations’ (2014) 27:3 Australian Journal 
of Labour Law 191; Annie Delaney,  Rosaria Burchielli and Tim Connor, ‘Positioning women 
homeworkers in a global footwear production network: How can homeworkers improve agency, 
influence and claim rights?’ (2015) 57:4 Journal of Industrial Relations 641.

1696. Fair Work Act Part 6.4A.
1697. Textile, Clothing, Footwear and Associated Industries Award 2010.
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and complemented by a number of schemes established through state legislation.1698

Key features of supply chain regulation in the textile industry include: 

•	 a requirement for supply chain participants who arrange for work to be performed on  
their behalf to be registered, and to only deal with other registered participants;1699 

•	 a requirement to keep and file quarterly lists detailing supply chain activity;1700

•	 requirements to document the details of each engagement with a worker, directed  
at demonstrating compliance with the minimum award terms and conditions;1701 

•	 provisions which require minimum terms and conditions to be afforded to outworkers, 
irrespective of their formal status as employee or contractor;1702 and

•	 provisions allowing recovery of unpaid remuneration to be traced up the supply chain  
to parties other than the directly engaging party.1703  

The TCFUA described the outworker model as a key and effective tool in ensuring 
transparency in contracting and supply chains in the TCF industry, and protecting the rights of 
vulnerable outworkers, and called for its expansion to other industries.1704 Western Community 
Legal Centre proposed outworker protections in the Fair Work Act as a potential model for 
supply chain regulation in other industries such as horticulture, food production, distribution, 
retail, hospitality, cleaning, security, construction and other industries where workers at the 
bottom of the chain are vulnerable to exploitation.1705 Maurice Blackburn also submitted that 
the outworker model of shifting compliance responsibilities to an ultimate beneficiary could be 
used in other supply chain industries and franchising industries where the risk of exploitation 
of vulnerable workers is high; this creates an incentive for the ultimate beneficiary to ensure 
that there is compliance with industrial laws by the direct employers of vulnerable workers.1706 
ASU Private Sector also submitted that this approach had been an effective tool for ensuring 
transparency in contracting and supply chains for vulnerable outworkers for many years.1707 

A voluntary code also exists in the TCF industry, which supplements regulatory measures.1708  

Transport industry model 
In 2006, Mayhew and Quinlan described how changes to the long haul road freight industry 
in the previous 20 years, such as supply chain rationalisation, economic concentration of 
road freight users such as supermarkets, new work systems and government policies, had 
intensified competition, lowered operator returns and encouraged an array of cost-saving 
employment practices. These practices included increased subcontracting of driving tasks and 
use of contingent work and pay systems (such as delivery time bonus/penalties and linking pay 
to miles/kilometres travelled).1709 The authors described these changes as enabling 

1698. See e.g. Outworkers (Improved Protection) Act 2003 (Vic).
1699. Textile, Clothing, Footwear and Associated Industries Award 2010, F.3.1.
1700. Ibid, F.3.3.
1701. Ibid, F.3.2, F.4.2.
1702. Fair Work Act Part 6.4A, Division 2.
1703. Ibid, Division 3; Textile, Clothing, Footwear and Associated Industries Award 2010, F.8.
1704. TCFUA, Submission no 92, 4-5.
1705. Western Community Legal Centre, Submission no 62, 72.
1706. Maurice Blackburn, Submission no 79, 7.
1707. ASU Private Sector, Submission no 47, 17.
1708. See: http://ethicalclothingaustralia.org.au/.
1709.  Clare Mayhew and Michael Quinlan, ‘Economic Pressure, multi-tiered subcontracting  

and occupational health and safety in Australian long haul trucking’ (2006) 28:3  
Employee Relations 212, 212-3.
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large transport operators to become ‘logistics’ firms that largely outsource delivery to a raft 
of smaller operators, using an increasingly contingent workforce.1710 They also pointed to 
evidence indicating a connection between economic pressure, the expansion of contingent 
work and negative OHS outcomes.1711 

A 2008 National Transport Commission Report further examined the connection between rates 
of pay and safety in the road transport industry. It found that permitting the market to impose 
unsustainable payment levels on employees and owner-drivers, at the same time as permitting 
payment systems rewarding drivers who drive fast or worked long hours, were at odds with 
other nationally agreed safety reforms. The Commission endorsed the establishment of a 
national scheme for setting minimum safe rates for employees and owner drivers in the heavy 
vehicle industry.1712  

In response, the former Labor Government established the Road Safety Remuneration Tribunal 
(RSRT) which commenced operating on 1 July 2012.1713 Its functions included establishing 
minimum remuneration and other conditions for employees and independent contractors 
operating in the road transport industry.1714 Rawling and Kaine (2012) argued that the RSRT 
had the potential to address the hazardous work practices arising from poor pay rates through 
development of a safe rates system across Australia, including client responsibility for those 
rates and planning for safe work performance.1715 

Ai Group submitted to the Inquiry that the RSRT had been imposing anti-competitive 
arrangements on industry and distracting government and industry attention and resources 
away from the measures which are widely recognised as improving road safety, such as:  
risk identification and control; improved roads; fatigue management; education and training; 
drug and alcohol policies; use of technology; and strong compliance mechanisms. Ai Group 
called for the disbandment of the RSRT without delay.1716 

The RSRT’s first order specified contract and other requirements in the retail and long distance 
sector (without setting minimum rates),1717 but did not go far enough according to Johnstone, 
Nossar and Rawling. They contended ‘that the tribunal’s first order primarily imposes 
obligations on direct work providers and drivers without making large, powerful consignors and 
consignees substantively responsible for driver pay and safety.’1718 

The RSRT made its first substantive minimum remuneration order in December 2015, which 
was to take effect in April 2016.1719 However, opponents of the road safety remuneration 
framework mounted ‘a campaign against both the order and the RSRT itself, arguing that  
the new system would send smaller (and often family-owned) operators out of business.’1720 

1710. Ibid, 213.
1711. Ibid, 212.
1712.  National Transport Commission, Safe Payments – Addressing the underlying causes  

of unsafe practices in the road transport industry (October 2008), Executive Summary.
1713. Road Safety Remuneration Act 2012 (Cth).
1714. Ibid, Part 2.
1715.  Michael Rawling and Sarah Kaine, ‘Regulating supply chains to provide a safe rate  

for road transport workers’ (2012) 25 Australian Journal of Labour Law 237, 248.
1716. Ai Group, Submission no 53, 37.
1717.  Road Transport and Distribution and Long Distance Operations Road Safety Remuneration Order 2014.
1718.  Richard Johnstone, Igor Nossar and Michael Rawling, ‘Regulating Supply Chains to Protect Road 

Transport Workers: An Early Assessment of the Road Safety Remuneration Tribunal’ (2015) 43 
Federal Law Review 397.

1719.  See Re Third Annual Work Program [2015] RSRTFB 15; and Contractor Driver Minimum Payments 
Road Safety Remuneration Order 2016.

1720. Stewart et al (2016), [7.72].
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The Federal Government responded by abolishing the RSRT in April 2016.1721  

In light of these recent developments, the Victorian Government has limited capacity to 
influence the Federal Government in respect of matters relating to the transport industry.

TWU submitted that a code of practice for tip truck owner drivers should be developed 
under the Owner Drivers and Forestry Contractors Act 2005 (Vic) (ODFC Act),1722 to mandate: 
engagement of drivers on an hourly basis, rather than based on load rates; minimum payments 
unless a job is cancelled within 24 hours to allow drivers to source alternative work; and  
the development of a cost model to ensure safety and a reasonable return for the driver.1723  

The Victorian ODFC Act seeks to improve the position of owner drivers in the road transport 
industry, by helping them improve their business skills and better understand their cost 
structures and contracts, and providing a framework for the effective resolution of disputes.1724 
The ODFC Act applies to owner driver businesses that operate a maximum of three vehicles, 
where the owner also drives one of the vehicles.1725 Part 7 Division 1 of the ODFC Act provides 
for the establishment of the Transport Industry Council, a body comprising representatives of 
unions, employer groups and government.1726

Provision is made, pursuant to Part 2 Division 2 of the ODFC Act, for rates and costs schedules 
to be published. A key function of the Transport Industry Council is to advise and make 
recommendations to the Minister for Industrial Relations on rates and costs schedules.1727  

Presently, there are seven rates and costs schedules made pursuant to the ODFC Act, for the 
following classes of vehicles:

•	 1 tonne van (general freight)

•	 1 tonne van (courier/messenger);

•	 4.5 tonne gross vehicle mass (GVM);

•	 8 tonne (GVM);

•	 12 tonne (GVM);

•	 Prime Mover (bogie drive); and

•	 Semi-Trailer (bogie drive, 6-axle).1728 

The schedules do not prescribe minimum or other rates that must be paid by a hirer to an 
owner driver. They provide owner drivers and hirers with information about typical operating 
costs applying to their business, to facilitate better informed negotiations. 

The ODFC Act also facilitates the making of a code of practice in relation to the engagement 
of contractors.1729 Presently, the code of practice is reflected in the Owner Driver and Forestry 
Contractors Regulations 2006. It regulates matters such as conduct during negotiations, 
deductions from remuneration and allocation of work and working arrangements. The majority 
of the code’s provisions are not mandatory. Instead, the code largely provides guidance 

1721. Ibid; Road Safety Remuneration Repeal Act 2016 (Cth).
1722. See Johnstone et al (2012), 114-115.
1723. TWU, Submission no 80, 8.
1724.  Victorian Government, Department of Innovation, Industry and Regional Development, Industrial 

Relations Victoria, Owner Driver and Forestry Contractors Act 2005 (Vic) Frequently Asked Questions 
(December 2006).

1725. Ibid; ODFC Act s 8.
1726. ODFC Act s 56.
1727. ODFC Act s 14.
1728. Victorian State Government, Victorian Owner Driver Information Booklet (June 2016), 13.
1729. ODFC Act s 27.
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regarding what conduct may breach provisions of the ODFC Act relating to unconscionable 
conduct and unjust contract terms,1730 and promotes fair business practices.1731 The mandatory 
requirements under the code include requiring a hirer to provide a written statement for 
deductions from invoiced fees,1732 a prohibition on penalty payments1733 and prohibition on 
contract termination due to temporary illness or family responsibilities.1734 

The schedules cover a wide range of vehicles in the various weight classes, and most likely 
already apply to tip truck drivers. Similarly, the code also likely applies.1735 However, in light of 
the issues described at 8.2.4, there is merit in the Transport Industry Council exploring whether 
a comprehensive, industry-specific rates and costs schedule and/or code could be developed 
for the tip truck industry. I note that the particular features which the TWU seeks to have 
incorporated in such a schedule go beyond the present scheme of the ODFC Act, which is 
primarily facilitative rather than mandatory. However, a facilitative scheme could go some way 
towards addressing the particular issues in that industry. 

Recommendation 30: 
I recommend that the Victorian Transport Industry Council give consideration to developing 
a comprehensive, industry based rates and costs schedule and/or code under the Owner 
Drivers and Forestry Contractors Act 2005 (Vic) which would apply to the tip truck industry. 
This schedule should be primarily facilitative, and not mandatory in nature. 

Another issue with the application of the present scheme to the tip truck industry is the 
threshold at which the requirement for a hirer to provide a driver with the relevant rates and 
costs schedule is triggered. The ODFC Act requires hirers to provide a copy of the relevant 
schedule to an owner driver only where the owner driver is hired for a period of at least 30 
days, or more than 30 days within a three month period.1736 As the evidence from the TWU 
demonstrated, the ad hoc nature of engagement of tip truck drivers may mean that these 
threshold requirements are sometimes not satisfied.

Recommendation 31: 
I recommend that the Victorian Government review the threshold requirements upon 
hirers to provide the applicable rates and costs schedule to owner drivers under s 16 
of the Owner Drivers and Forestry Contractors Act 2005 (Vic), so as to ensure that the 
requirement is triggered based on the usual hiring practices in the tip truck industry.  

Cleaning industry model 
In the contract cleaning industry, a non-regulatory model has been applied in recent years. 
The model involves using voluntary industry based supply chain conduct to encourage parties 
higher up the supply chain to influence compliance with industrial laws by parties down the 
chain who are engaging workers. UV developed the Clean Start campaign, which involved 
head contractors signing up to the Clean Start Agreement, and governments and property 
owners tendering for contract cleaning services responsibly.1737 

1730. ODFC Act ss 31, 32, 44(2).
1731. ODFC Regulations Schedule 1, 1.
1732. ODFC Regulations Schedule 1, 15(5).
1733. ODFC Regulations Schedule 1, 17.
1734. ODFC Regulations Schedule 1, 20.
1735. ODFC Regulations Schedule 1, 3, provides that the Code applies to hirers and owner drivers.
1736. ODFC Act s 16(3)-(4).
1737. See: www.cleanstart.org.au.
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The former Labor Government implemented procurement principles to ensure cleaners 
received a living wage,1738 however these were revoked by the Coalition Government in 
2015.1739 

The Victorian Government has procurement policies intended to ensure fair treatment of  
public school cleaners.1740   

8.4.3 FWO activity in regulating supply chains 
FWO has been particularly active in recent years in seeking to ensure parties at the top of 
supply chains take responsibility for underpayments and other breaches of workplace laws 
within their supply chain. In a recent media release,1741 the Ombudsman Ms Natalie James 
described the organisation’s findings about the role of Woolworths in addressing conditions  
of the contracted trolley collectors at its supermarkets, as follows:

Once again we find a big, established company at the top of a chain that involves worker exploitation, 
reaping the benefit of underpaid labour while failing to keep sufficient watch on what its contractors 
are paying the workers. …

Multi-tiered sub-contracting arrangements created a faceless workforce at some supermarket sites 
and an entrenched culture of non-compliance in the supply chain. 

…

The community is tiring of established businesses claiming they ‘did not know’ what was going on in 
their networks and labour supply chains, while at the same time failing to put adequate governance 
arrangements in place.

You see no evil when you hold your hands over your eyes!

With so many unauthorised layers of contracting, there were cases where the underpayment of 
workers was inevitable, with the insufficient money being paid by Woolworths for all the contractors 
to make a profit while meeting their employees’ entitlements.

Woolworths, like many other companies, says it takes its responsibilities under workplace laws very 
seriously. A decade after we first started investigating allegations of exploitation at its sites, I need 
more than words from Woolworths. It’s time for Woolworths to show us all that it means it, and to 
commit to action.1742 

FWO has also recently explained its supply chain focus as follows: ‘It is now business as usual 
for us to investigate the drivers of behavior in complex supply chains and develop strategies to 
shine a light on and stamp out non-compliance with workplace laws.’1743 

1738. See: http://www.unitedvoice.org.au/tender/government.
1739.  Phillip Thompson, ‘Cleaners face wage cut under Prime Minister Tony Abbott as contracts expire,’ 

Canberra Times, 9 March 2015. 
1740.  Victorian Department of Education and Training, ‘School Contract Cleaning’, at: http://www.

education.vic.gov.au/school/principals/infrastructure/Pages/cleaning.aspx; see further 9.2.3.
1741.  Natalie James, You see no evil when you hold your hands in front of your eyes (FWO Media Release, 

25 June 2016), at: https://www.fairwork.gov.au/about-us/news-and-media-releases/2016-media-
releases/june-2016/20160625-wooliestcopeed. See also Natalie James, Directors exposed as we  
lift the corporate veil (FWO Media Release, 23 June 2016).

1742.  Ibid; See also FWO, Inquiry into trolley collection services procurement by Woolworths Limited  
(June 2016).

1743.  FWO, ‘The view from the top – building a culture of compliance in Australia’s labour supply chains’, 
Address to the Australian Labour and Employment Relations Association National Conference by 
Natalie James, Fair Work Ombudsman (27 May 2016), 2; see also FWO, ‘‘‘The good”, “the bad” and 
“the ugly” – navigating the road to compliance’, Address to Australian Industry Group PIR Conference 
by Natalie James, Fair Work Ombudsman (2 May 2016), 8.
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A key mechanism utilised by FWO in its campaign to increase responsibility for compliance 
with workplace laws in supply chains has been the accessorial liability provisions in the Fair 
Work Act. Section 550 of the Fair Work Act provides as follows: 

(1)  A person who is involved in a contravention of a civil remedy provision is taken to have 
contravened that provision. 

(2)  A person is involved in a contravention of a civil remedy provision if, and only if, the person: 

  (a) has aided, abetted, counselled or procured the contravention; or 

  (b) has inducted the contravention, whether by threats or promises or otherwise; or

  (c)  has been in any way, by act or omission, directly or indirectly, knowingly concerned in or 
party to the contravention; or 

  (d) has conspired with others to effect the contravention. 

Over recent years, FWO has actively sought to utilise s 550 to establish legal responsibility for 
contraventions of workplace laws to parties not directly legally responsible for compliance. In 
2014/15, 26 of 33 civil penalty matters instigated by FWO, then decided by a court, involved 
penalty orders against an accessory.1744  

The capacity for s 550 to be utilised to attribute accessorial liability to a third party for breaches 
of the Fair Work Act was the subject of submissions to the Inquiry. 

ACCI referred the Inquiry to comments from FWO that: ‘[b]usinesses that benefit from the 
labour of underpaid workers in their supply chain risk legal liability and damage to their 
reputation’.1745 ACCI submitted that this provides sufficient deterrence for businesses 
against knowingly engaging workers through labour hire agencies who are not being paid in 
accordance with legal obligations. ACCI’s submission also referred to s 550 of the Fair Work 
Act in this context.1746

However, CELRL submitted that so far, there have only been a handful of cases in which s 550 
has been used against a separate corporation which is said to be ‘involved in’ a contravention 
of workplace laws by the direct employer, and there remains a level of uncertainty about the 
scope and operation of this provision. CELRL submitted that a recent case brought by FWO in 
relation to a security contractor shows that it is not impossible for s 550 to be used against a 
principal contractor in respect of workers which have been employed by a third party entity.1747 

On most occasions, the accessorial liability provision is used to attach liability to an individual 
director or officer involved in the decision making which led to the relevant contravention.1748 
However, there have been a small number of matters in which a separate corporation has 
been held liable pursuant to s 550 for the employment law breaches of another corporation, 
including in a contracting chain. 

Recent high profile examples of this can be found in a series of proceedings initiated in 
2014 by FWO regarding the underpayment of trolley collectors who performed work, subject 
to supply chains with a number of parties, for Coles supermarkets. FWO commenced 
proceedings against Coles along with a number of other parties in the relevant supply chain,  

1744. FWO, Annual Report 2014-15, 34.
1745. ACCI, Submission no 55, 6,citing Fair Work Ombudsman, Annual Report 2014-15, 9.
1746. ACCI, Submission no 55, 6.
1747. CELRL, Submission no 99, 23.
1748.  Tess Hardy and John Howe, ‘Chain Reaction: A Strategic Approach to Addressing Employment 

Non-Compliance in Complex Supply Chains’ (2015) 57(4) Journal of Industrial Relations 563.  
See e.g. FWO v Konsulteq and Ors [2015] FCCA 1882; FWO v Liquid Fuel Pty Ltd and Ors [2015] 
FCCA 2694; FWO v Singh [2016] FCCA 1335; FWO v Step Ahead Security Services Pty Ltd  
and Anor [2016] FCCA 1482.
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as well as the direct employers of the workers. The litigation against Coles was resolved by 
Coles voluntarily entering an enforceable undertaking and agreeing to back pay the employees 
of the subcontractors. However, the litigation against other contracting parties continued,  
and a number of other contracting parties have been held liable pursuant to s 550.1749  

In November 2015, a security company was found liable pursuant to s 550 for underpayments 
by its subcontractor to the subcontractor’s employees.1750  

However, a key limitation with the current formulation of the accessorial liability provision is 
the degree of intentional involvement and specific knowledge which courts have held to be 
required by the accessory, based on the jurisprudence in respect of a similar provision in the 
Australian Consumer Law. For this reason, FWO determined not to pursue accessorial liability 
against the 7-Eleven head office, notwithstanding the systemic nature of franchisee breaches 
in that case.1751  

8.4.4 The role of supply chain price pressure 
Some Inquiry participants suggested that a factor contributing to non-compliance with 
workplace law by labour hire companies and other employers at the bottom of supply chains  
is the downward price pressure from major retailers and Australia’s main supermarket chains.

Underhill and Rimmer observe that: 

Australia’s two major supermarket chains [have] forced harsher contracts on produce suppliers  
and processors. Recent movements to curb the abuse of retailer market power have been met with 
proposals from Woolworths, Coles and the Australian Food and Grocery Council for a voluntary  
code of conduct which may not solve the problem. It is likely that growers transmit these pressures 
to their workforce.1752 

In its Baiada Inquiry, FWO cited an IBISWorld Report which identified that: ‘Intensive discounting 
undertaken by the major supermarkets is reported to have placed downward pressure on profit 
margins in the industry which has led to diminished profits at the processing level.’1753  

Professor David Whyte stressed the importance of a system of labour hire regulation ensuring 
that accountability is placed not merely at the bottom end of the supply chain, but instead 
takes account of the levels where key decisions are taken to deliberately drive conditions down 
and where the risks are created. He suggests a way of doing this is to incorporate a reporting 
mechanism in the supply chain that obliges the principal buying companies to demonstrate 
awareness of the origins of produce, and of labour conditions in firms they contract with, and to 
use this mechanism to trigger liability when they knowingly allow regulations to be breached.1754  

MADEC observed that the fear of penalty does not worry unlawful labour contractors or 
growers, however demand side implications for contracts influence them; it submitted that 
reputation and upstream pressure has a greater impact than penalty.1755 

1749.  See e.g. FWO v South Jin Pty Ltd [2015] FCA 1456; Fair Work Ombudsman v South Jin Ltd (No 2) 
[2016] FCA 832;  FWO v Al Hilfi [2016] FCA 193. See also the detailed discussion of these and  
other relevant decisions in Hardy (2016 AJLL), 87-90.

1750.  See: https://www.fairwork.gov.au/about-us/news-and-media-releases/2015-media-releases/
november-2015/20151120-sis (the Federal Circuit Court’s decision in this matter, involving  
Security International Services Pty Ltd, has not been published).

1751. FWO (April 2016), 70-72.
1752. Underhill and Rimmer (forthcoming), 16 (citation omitted).
1753.  Australian Government, Fair Work Ombudsman (2015), 7, citing Lin Ryan, Poultry Processing in 

Australia, IBISWorld Pty Ltd (February 2014).
1754. Professor David Whyte, Submission no 17, 4.
1755. MADEC, Submission no 9, 3.
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One labour hire agency told the Inquiry in closed hearing: 

I think the other way would be supply chain potentially, so where does this stuff end up? Now, if it’s 
lettuce for McDonald’s, you know, or Coles, if it’s table grapes of Woolies … they’ll come out and 
audit farms … or that they have a requirement for a cement floor in a coldroom … For example, 
is it that hard to see if the supply chain is able to extend that order to HR? How do you engage 
people and what is the method of engagement? Would it add cost to the end consumer? Possibly. 
Probably. If it would mean more jobs for local people and stop youth drain from regional centres  
that might be a win as well, but as I say, they’re already auditing around food safety standards if  
that supply chain can do the same around IR and HR.1756 

The Senate Work Visa Report made the following observations:

Numerous submitters and witnesses remarked on the highly competitive nature of various supply 
chains, the squeeze on profit margins, and the consequent downward pressure on the wages and 
conditions of workers.1757  

There have been some recent moves to seek to address labour exploitation through supply 
chain mechanisms.

PMA-ANZ is the peak body for members of fresh food supply chains, including major retailers 
such as supermarkets and fast food chains. It outlined to the Inquiry the steps it had taken in 
response to allegations of malpractice by labour hire agencies in the industries it represents.1758  

PMA-ANZ has been exploring industry-based solutions to regulating labour hire. It has developed 
best practice guiding principles for growers who employ overseas workers directly or use  
labour hire contractors. It is exploring labour hire contract templates including declarations  
that obligations to workers have been met. It is also considering options such as a ‘preferred 
supplier’ approach, labour contractor-funded audits as a contracting precondition, major retailers 
requiring grower audits and a harmonised standard, and a code of conduct for the industry.1759  

The Inquiry heard confidentially from one legally compliant labour hire agency that over the  
last 12 months, increased scrutiny of the industry had resulted in a lot of changed behaviour 
on behalf of growers and corporations. It regarded pressure from suppliers, particularly 
the major supermarkets, as a factor contributing to this improvement. This had resulted in 
increased business for the labour hire agency. 1760 

It has been reported that Coles conducted a confidential national audit of all sites operated 
by its chicken supplier, Baiada, and worked with regulators, suppliers and other industry 
participants to address the extent of illegal work practices. Baiada also supplies chicken  
to Woolworths, IGA, Aldi, McDonald’s, KFC, Pizza Hut, Red Rooster, Nando’s and Subway.  
KFC also sought to meet with Baiada and FWO about similar issues.1761 Similarly, Coles  
has taken steps to prevent the exploitation of trolley collectors in its supply chain.1762 

1756. Labour hire agency, Closed Hearing 05, Mildura, 24 November 2015.
1757. Senate Work Visa Report, 317-318.
1758. PMA-ANZ, submission no 85, 1; Michael Worthington, Melbourne Hearing, 8 February 2016.
1759. PMA-ANZ, Melbourne Hearing, 8 February 2016.
1760. Labour hire agency, Closed Hearing 02, Mildura, 23 November 2015.
1761. ‘Baiada to negotiate union EA at Adelaide in historic turnaround’, Workforce, 16 October 2015.
1762. See 8.4.3.

2103

2103



365PART II – INSECURE WORK

Groutsis, Rimmer, Underhill and van den Broek, in a forthcoming publication,1763 examine the 
role of supply chain codes of conduct in addressing exploitation of temporary migrant workers. 
They note the significance of these codes to be that: 

they may prevent excessive retailer market power cutting growers’ margins thus causing exploitative 
treatment of [temporary migrant workers]. In Australia, around 50% of the fruit and vegetable market 
is concentrated between two supermarket chains – Coles and Woolworths - potentially allowing 
them substantial influence over the employment practices of thousands of farmers at the end of the 
supply chain. Australia’s major retailers have developed policies and ethical codes, typically as part 
of their corporate social responsibility portfolio.1764 

Financial pressures from parties higher up the supply chain have the potential to significantly 
influence the employment practices of parties at the bottom of the supply chain. This pressure 
can work both ways, in that it may lead to detrimental outcomes for workers, or it may 
alternatively be used to promote improvements in employment conditions within the supply 
chain. Steps by major retailers to effect changes to exploitative working arrangements within 
their own supply chain are positive and should be encouraged. 

Recommendation 32: 
I recommend that the Victorian Government take steps to encourage and facilitate  
the implementation of industry based supply chain regulation by major retailers,  
addressing exploitation of workers within those supply chains. 

1763.  Dr Dimitria Groutsis (University of Sydney), Emeritus Professor Malcolm Rimmer (La Trobe University) 
Dr Elsa Underhill (Deakin University) and Dr Diane van den Broek (University of Sydney), ‘Migration 
Intermediaries and Codes of Conduct: Temporary Migrant Workers in Australian Horticulture’ (draft 
publication, 2016).

1764. Ibid, 14 (citations omitted).
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Findings and recommendations 
Insecure work

9.1
While the very concept of insecure work was strongly contested by some employer groups, 
I heard many compelling accounts of the extent and impact of non-permanent working 
arrangements – especially casual and fixed term engagement – experienced by Victorian 
workers. The outcomes for these workers frequently include financial insecurity, difficulty 
planning and saving for the future, and stress (including in the management of working time 
and family commitments). 

9.2
Each of the proposals suggested by Inquiry participants for addressing insecure work is 
squarely within the scope of the Federal Government’s regulatory power. For the most part, 
the various types of insecure work examined in this Report, and factors contributing to 
insecure work, are matters that can only be regulated at the federal level, given the Federal 
Government’s constitutional powers and Victoria’s referral of industrial relations powers.

In addition, many of the proposals are being independently considered in other forums. 
Rather than traverse what are in some instances well worn debates about many of these 
issues, I have sought instead to focus on specific actions which may be taken by the 
Victorian Government, to address those issues which were most prominently raised with 
the Inquiry.

9.3
The Victorian Government has a potentially important role to play in promoting the adoption 
of more secure forms of engagement in the labour market. In particular, there are three key 
mechanisms through which Victoria should pursue this objective.

Victorian Government as employer

9.4
The Victorian Government already has in place a number of commitments to utilise secure 
forms of engagement in respect of its own public sector workforce, including in the Public 
Sector Industrial Relations Policies 2015 and the Victorian Public Service Enterprise 
Agreement 2016.

9. ADDRESSING THE IMPACT OF  
INSECURE WORK IN VICTORIA
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9.5
The extent to which these various broad principles and commitments relating to secure 
employment are being observed, in practice, by the Victorian Government is unclear. There 
is an information gap in respect of these matters, which it is desirable to fill. 

Recommendation 33: 
I recommend that the Victorian Government, in conjunction with affected employees and 
their representatives, develop and implement a process for monitoring and assessment 
of the extent to which the secure employment commitments in the Victorian Public 
Service Enterprise Agreement 2016 are being adhered to; the extent to which enterprise 
agreements across the Victorian public sector include similar commitments to limit fixed 
term and casual forms of engagement; whether such commitments are being observed 
in practice; any barriers to their observance, and how these may be overcome.

9.6
Whilst I am unable to reach any conclusion about the extent of, or reasons for, the use 
of fixed term contracting in public education, in my view, its use should be minimised. I 
do not propose a wholesale revision of the manner in which the Victorian Department of 
Education and Training organises its recruitment and selection of staff, as I recognise that 
there will be broader implications which I have not been able to examine. However, in light 
of the evidence I have heard about the detrimental effects of fixed term contracting on the 
employees involved, I would encourage the Victorian Department of Education and Training 
to explore alternatives to mitigate against those adverse effects wherever possible. 

Recommendation 34: 
I recommend that the Victorian Government through the Department of Education and 
Training, in conjunction with affected employees and their representatives, review available 
data on the extent and reasons for use of fixed term employment in public schools,  
identify areas where its use can be minimised, and implement alternatives to its use. 

Victorian Government procurement

9.7
Professor John Howe’s extensive body of work has examined the use and effectiveness 
of government procurement programs to drive particular labour market outcomes. 
Governments have increasingly utilised the option of ‘making government purchases of 
goods and services conditional upon contractors and supply chains observing desired 
labour practices linked to job quality’, as a ‘soft law’ alternative to directly imposing 
employment regulations. Federal and state governments in Australia (including the Victorian 
Government) have long used procurement mechanisms to pursue various workplace 
reform and policy objectives in the construction industry. 

9.8
In light of the limits on the Victorian Government’s legislative power to address the 
various issues relating to insecure work which were raised with this Inquiry, use of its 
own purchasing power is an obvious alternative mechanism to effect changes in the 
employment practices of private sector businesses. Of course, promotion of secure work 
practices throughout government supply chains would need to be balanced against 
existing purchasing criteria including value for government expenditure, accountability, 
probity and minimisation of risk. 
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Recommendation 35: 
 The Victorian Government should establish procurement principles or standards 
that must be met by successful tenderers for a range of contracts with government 
departments and agencies, including those for the provision of IT, cleaning, security, 
transport, hospitality and other similar services. The precise application and limits of the 
scheme (including whether it should apply only to contracts above a specified monetary 
value) will need to be determined with reference to other competing procurement 
criteria. The principles/standards should be objective and measurable, however they 
should be directed towards requiring the successful tenderer to demonstrate that: 

•	 The organisation predominantly engages workers in secure employment, rather than 
as casuals or on fixed term contracts (this could be assessed on the basis of the 
tenderer’s provision of information about the composition of its workforce).

•	  Independent contractor relationships are genuine rather than sham arrangements.

•	  Employees are receiving at least the wages and conditions under any applicable 
industrial instruments (award or enterprise agreement), and applicable legislation  
(e.g. National Employment Standards under the Fair Work Act, federal superannuation 
legislation, Victorian long service leave legislation).

•	  Proactive arrangements are in place to ensure health and safety compliance through 
the tenderer’s occupational health and safety management system.

•	  The cost structure of the tender submitted clearly demonstrates how workers will be 
accorded their legal employment entitlements over the life of the contract.

•	  Appropriate contractual arrangements require any further subcontracting by the 
primary contractor to include the above principles/standards as a term and condition 
applicable to the subcontractor’s provision of services. 

Best practice standards

9.9
With the exception of a labour hire licensing body (if existing business licensing 
arrangements cannot be utilised), I am not inclined to recommend that the Victorian 
Government establish a new body in addition to existing state bureaucracy to implement 
the various measures which I have recommended throughout this Report. 

The measures I am recommending would allow the Victorian Government to play a positive 
role in the development of best practice standards to address insecure work, through a 
range of non-legislative or soft law techniques, either in the public sector, or in the private 
sector through government procurement. 
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9.1 Impact of insecure work 
9.1.1 General 
The Inquiry received a number of submissions and heard evidence regarding the impact of 
insecure work on workers. In addition, there is a considerable number of academic studies 
examining the impact of insecure work. All of this material is examined in this section.

Dr Woodman, referring to the Woodman et al study,1765 submitted that there is no evidence that 
the current generation places a lesser value on job security than previous generations: 

We have asked the participants a recurring question about the factors that are important when 
looking for a job. The item that consistently ranks highest is job security. In 2009, at age 20, 86 per 
cent of participants ranked job security as of high or very high importance in a job. In 2015 this had 
increased to 95 per cent. (The high concern over job security has also been a constant for our first 
cohort over more than two decades.)1766 

VCOSS submitted that: ‘[i]nsecure work can have diverse negative effects … including 
contributing to financial stress, housing instability, poor health and wellbeing, reduced chances 
of career progression and professional development, and greater risk of unemployment.1767  

A significant source of information provided to the Inquiry came through submissions from 
over 600 individuals submitted online through their union and the VTHC. VTHC told the Inquiry 
that: ‘[t]hese submissions came from workers across all sectors and industries including 
health care workers and nurses; hospitality and food workers; teachers and university tutors; 
actors, construction workers and public servants.’1768 VTHC said that its analysis of the worker 
submissions demonstrated that: 

•	 half of workers reported that they did not have a predictable roster to plan their life around, 
and that they could not take leave without fear of losing their job;

•	 18% of workers reported that they could not always pay their bills or buy food each week;

•	 25% of workers reported that they could not always pay their rent or mortgage each week; 
and

•	 86% of workers reported that they did not feel confident about the future of their job or 
income.1769 

A further summary of these submissions is contained in Schedule 1 of this Report. 

A confidential individual submitter from the education sector described lack of job security as 
having the following impact: 

•	  it was difficult to plan ahead for other job opportunities, holidays, and social engagements;

•	 disruption of my … practice due to varying hours of work;

•	 varying income from semester to semester. Without a partner, I would not have felt confident 
about being able to afford rent and bills; and

•	 added relationship stress.1770 

1765. See above at 4.1.4.
1766. Dr Woodman, Submission no 23, 2; See also young Workers Centre, Submission no 82, 10.
1767. VCOSS, Submission no 33, 9.
1768. VTHC, Submission no 86, 5.
1769. VTHC, Submission no 86, 5.
1770. Confidential, Submission no 24.
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One worker in the mining industry said this about the impact of insecure work: 

They make you take unpaid leave to attend training courses and pay for your own courses. They 
sack you by text with 3 hours’ notice. They notify you by text with 3 hours’ notice that there is no 
work or to leave work. You’re too scared to take any time off as you would lose your job. You come 
to work sick. You don’t report incidents. There is bullying, intimidation and harassment. There is 
immense pressure on families. You can’t get a home loan as NO permanent job. There’s no money in 
the bank, so you can’t socialize, and you can’t spend money as you’re too far in credit card debt.1771 

The AIER submitted that the increase in insecure work involves a shift away from social justice: 
‘The regulation of relationships in the workplace has been a significant factor in the prosperity 
and degree of social justice nations like Australia have experienced in recent times. The rise of 
insecure and precarious work puts these advances at risk.’1772 

In contrast, VCCI submitted that there is little evidence to support the conclusion that casual, 
fixed term and seasonal work is inherently bad for employees, and only appropriate for short term 
engagements. It further submitted that there is little recognition given to the benefits of temporary 
and flexible working arrangements for both employees and employers. VCCI stated that: 

...[a]lternative employment forms satisfy the wide variety of preferences across the workforce. 
Whether it be the autonomy of independent contracting, the flexibility and the higher wage rate 
typically accorded to casual workers or the reduction in job search costs for the labour hire worker. 
Each of these employment forms appeals to a large number of workers.1773  

VCCI went on to submit that flexible forms of employment can lead to higher levels of 
workforce participation, improved productivity or lower costs for employers: ‘Where flexible 
forms of employment lower costs, the wider community benefits through lower prices and 
higher service levels.’1774 

VCOSS also submitted that some forms of insecure work, such as casual or seasonal work, 
may suit certain people at certain times in their lives, while others may pursue insecure forms 
of work as a pathway to more permanent employment.1775   

Some particular impacts emerging from academic research and submissions regarding the 
impact of insecure work are set out below. 

9.1.2 Financial security 
A 2010 Fair Work Australia research report examined recent changes to the Australian labour 
market as a result of structural changes within the Australian economy.1776 It found that whilst 
award reliance had generally fallen among the working population, casual employees were 
more likely to be award reliant than permanent employees. Women were also more likely to be 
award reliant than men. This is likely due to the industrial composition of different industries, 
with women more likely to be employed in service sector industries that also tend to pay lower 
wages.1777 

A number of submissions reported difficulties arising from the irregularity and uncertainty of 
income associated with insecure work.1778 For example, Dr Woodman submitted (based on the 
Woodman et al study) that participants reported that insecure work has economic 

1771. VTHC on behalf of individual workers, Submission no 41.
1772. Australian Institute of Employment Rights, Submission no 73, 1.
1773. VCCI, Submission no 25, 4.
1774. VCCI, Submission no 25, 4.
1775. VCOSS, Submission no 33, 11.
1776. Rozenbes (2010), 10.
1777. Ibid, 66.
1778. E.g. VCOSS, Submission no 33, 9; ASU Private Sector, Submission no 47, 4.

2109

2109



371PART II – INSECURE WORK

consequences, making it hard to budget in the short term or to plan, or save, for the long 
term.1779  VCOSS submitted that insecure employment can lead to financial stress, insecurity and 
greater risk of poverty for workers and their families, as a result of low income from low hourly 
pay or inadequate hours of work, or irregular and fluctuating income from week to week.1780  

ASU Private Sector submitted that insecure work can cause adverse superannuation outcomes 
and lack of retirement income, particularly for women.1781 The ACTU also submitted that 
insecure work results in lower accrued superannuation, posing serious issues and broader 
social problems for workers’ retirement. It cites data indicating that: 

•	 72% of casual workers have superannuation in their current employment or through personal 
contributions, compared with 98% of ongoing workers; and 

•	 casual full time males receive 98% of the amount of superannuation of a full time permanent 
male employee, with casual full time females receiving 77% and casual part time males and 
females receiving 29%.1782 

9.1.3 Working hours 
Venn (2003) examined the incidence of workers who work long or non-standard hours. She 
found that 15% of the labour force worked all of their working time during non-standard 
hours.1783 The author found a strong correlation between educational attainment and skill level, 
and non-standard work, with lower skilled and lower paid employment tending to take place 
disproportionately outside of standard business hours.1784 

Campbell and Chalmers (2008) examined hours of work and job quality in the retail industry. 
They noted that part time work tends to be divided into ‘bad’ jobs, meaning casual work, 
or ‘good jobs’, meaning permanent employment.1785 The authors further observed that the 
Australian retail sector is characterised by high levels of part time employment. This form of 
work provides cost advantages to the business which allows employers to engage people 
on shorter shifts, thereby saving during idle times where the shop is not as busy. Part time 
workers are generally preferred due to the flexible nature of the work. According to the authors, 
the emerging literature in relation to job quality and employment type indicates that a constant 
influx of new staff members can lower staff morale. The authors suggest trialing certain 
techniques to give employees more control in the workplace. This could include the use of 
employee-choice rostering or increased leave entitlements.1786  

Kelliher and Anderson (2008) examined the relationship between employee perceptions of 
job quality and ‘flexible working practices’. The authors adopted a broad definition of flexible 
work, including working from home, compressed working days, and reduced hours, with the 
common theme being that the employee is freely choosing the way they work according to 
their own requirements. Based on survey data, they found that generally, participants felt they 
had control and autonomy over their work and working hours and were positive about their job 

1779. Dr Woodman, Submission no 23, 3.
1780. VCOSS, Submission no 33, 9.
1781.  See also Robbie Campo, ‘Old way of paying for retirement is failing the modern, female workforce’, 

Sydney Morning Herald, 2 March 2016.
1782. ACTU, Submission no 76, 20.
1783.  Danielle Venn, Non-standard work timing: evidence from the Australian time use survey (Research 

paper 866, Department of Economics, University of Melbourne, 2003), 11.
1784.  Ibid.
1785.  Iain Campbell and Jenny Chalmers, ‘Job quality and part-time work in the retail industry: An 

Australian case study’, (2008) 19:3  The International Journal of Human Resource Management 487.
1786. Ibid.
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satisfaction. They found 95% of all flexible workers felt they had good work life balance.1787 
However, the opportunities for career advancement were less positive. In particular, part time 
employees felt they had less time to work on skill development. In conclusion, the authors 
found that flexible work arrangements had a positive impact on job satisfaction, but a less 
positive impact on career progression.1788  

9.1.4 Pathway to permanency 
Watson (2013) examined HILDA data for the period 2001 to 2009 in order to determine whether 
casual employment acts as a bridge to more permanent employment, or whether in fact it 
serves to trap people into casual work on an ongoing basis.1789 He found that location and 
age are two major factors that determine labour market destination outcomes. Whilst younger 
workers are generally able to use casual employment as a stepping stone to more permanent 
employment opportunities, the older a worker gets, the more likely they are to find themselves 
trapped in casual work, with no further opportunities available to them.1790 

Watson also found that employees who live in areas with high rates of disadvantage are more 
likely to be engaged in casual employment, with fewer permanent opportunities available to 
them. Casual employees who are employed by smaller organisations with less opportunity for 
skill development are generally less likely to find permanent employment.1791 Watson observed 
that education levels appeared to have very little effect on the likelihood of a casual employee 
finding permanent work. He concluded that casual jobs do tend to operate as labour market 
traps, by design, due to the desire of employers to exert more control over the labour market in 
a quest for additional flexibility. 

9.1.5 Inability to commit to family activities, social activities or study 
Skinner and Pocock (2013) examine data from the Australian Work Life Index to demonstrate 
the negative impact on workers that arises when employees do not use their full entitlement 
to annual leave.1792 They found an association between work-life balance and paid leave, 
with employees who fail to take paid leave reporting higher levels of work-life interference. 
They observed that this effect was particularly strong for women balancing work and caring 
responsibilities.1793 When given a choice between two weeks’ additional paid leave and two 
week’s increase in salary, the majority of Australian full time workers would choose more paid 
leave over a pay increase.1794 The authors argue that this indicates a high level of support for 
leave entitlements among Australian workers. They made a number of recommendations, 
including that casual employees or other employees without leave entitlements should be 
granted a paid annual leave entitlement.1795 

Craig and Brown (2015) used data from an ABS Time Use Survey from 2006, in order to 
examine the association between weekend work and time spent on non-work activities. In 
particular, the authors were seeking to determine whether employees engaged in weekend 

1787.  Clare Kelliher and Dierdre Anderson, ‘For better or for worse? An analysis of how flexible working 
practices influence employees’ perceptions of job quality’ (2008) 19:3  The International Journal of 
Human Resource Management 419, 426.

1788. Ibid, 427.
1789.  Ian Watson, ‘Bridges or Traps? Casualisation and Labour Market Transitions in Australia’ (2013) 55:1 

Journal of Industrial Relations 6, 12.
1790. Ibid.
1791. Ibid, 17.
1792.  Natalie Skinner and Barbara Pocock, ‘Paid annual leave in Australia: Who gets it, who takes it and 

implications for work-life interference’ (2013) 55:4 Journal of Industrial Relations 681.
1793. Ibid, 687.
1794. Ibid, 690.
1795. Ibid, 694.
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work were able to reschedule typical weekend activities, such as time spent with family, at 
other times during the week.1796 The authors found that weekend workers were unable to 
make up time spent working on weekends at other times during the week. This was usually 
because employees engaged in weekend work had other responsibilities to attend to during 
the week, such as childcare. The study found empirical evidence to suggest that Sunday 
work, in particular, is disruptive to a mother’s ability to spend time with her children.1797 In 
addition, people who worked on weekends were more likely to spend time alone during the 
week, indicating that weekend work could lead to increased levels of social isolation during 
the week.1798 The authors concluded that weekend work generates work-life conflict to a much 
greater degree than weekday work. They suggest that these findings provide support for the 
retention of existing penalty rates arrangements, including a higher rate for Sunday work than 
for Saturday work.1799 

Dr Woodman submitted that the social consequences for insecure workers were greater than 
the financial impacts. The participants in the Woodman et al study reported finding it difficult to 
combine their paid employment with maintaining relationships with friends, partners and family: 

‘Young people working irregular hours find it very difficult to regularly get together with close friends, 
or to find the regular periods of time most people need to build new acquaintances into close friends 
(or, as some complained, intimate relationships). Maintaining these close connections becomes more 
difficult and requires more coordination.’1800  

HACSU submitted that many of its female members who are casual workers cannot commit 
to attending their children’s school concerts, or caring for them when they are ill, as they felt if 
they do not accept the shifts offered, the employer will cease offering them available shifts.1801 

A Wodonga worker who made a submission to the Inquiry explained the difficulty she faced as 
follows:

Not knowing from week to week how many shifts I would get, being on standby on the days that 
I’m not rostered on. Receiving phone calls at all hours of the night/day. Kids miss out on school 
activities, camps. Not having money to do things on the holidays. Not accruing any holiday, sick or 
long service leave.1802 

HWU submitted a case study of a casual employee seeking to study. The worker has frequently 
asked his employer for full time work or even permanent part time work so that he can get 
some certainty around his work hours. However his working hours vary almost every week, and 
he is offered shifts at short notice. His wish to study has been hampered because he cannot 
commit to on-campus classes and tutoring. He reported sitting by the phone waiting for his 
employer to call, and he rarely rejects a shift; every aspect of his life is superseded by the 
demands of his employer.1803   

9.1.6 Workplace participation/voice 
Some submitters indicated that insecure workers have less participation in the workplace and 
less workplace ‘voice’. 

1796.  Lyn Craig and Judith Brown, ‘Nonstandard employment and non-work activities, time alone and with 
others: Can weekend workers make up lost time?’ (2015) 57:1 Journal of Industrial Relations 3 18.

1797. Ibid, 19.
1798. Ibid.
1799. Ibid.
1800. Dr Woodman, Submission no 23, 3.
1801. HACSU, Submission no 35, 16.
1802. VTHC on behalf of individual workers, Submission no 41.
1803. HWU, Submission no 78, 11.
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For example, ACTU submitted that casual employment has been linked to feelings of 
powerlessness, fear, a lack of voice in the workplace and reluctance to speak up about 
concerns.1804 Per Capita submitted that: 

a worker without security does not have to be directly threatened to understand that agitation in 
relation to their wages, working conditions or safety is problematic: the power imbalance between 
worker and employer is even greater and more obvious to all involved than in a ‘traditional’ 
permanent employment relationship.’1805 ACTU submitted that the negotiation of working hours 
is ‘commonly a fraught process with workers reluctant to refuse shifts even at short notice or 
inconvenient times for fear of jeopardising future offers.1806 

HWU submitted that health sector employers utilise permanent part-time contracts with low 
stipulated minimum hours as a mechanism of control over employees, and reduce working 
hours to the minimum in response to workers joining the union or raising issues about their 
working conditions.1807 

One individual worker submitted as follows: 

I was employed through a labour hire agency more than a year ago. I was asked to unload a 
container full of sacks of a dusty product onto pallets, when I asked what the product was I got told 
“not to worry” when I insisted on knowing what the product was and what protective equipment I 
should wear due to the amount of dust being generated I was told to go home. I did not get a call 
with more work for a month at least, I had regular work up until I raised the concern.1808 

9.1.7 Health and wellbeing 
Webber, Pacheco and Page (2015) found that poor health, especially poor mental health, 
is negatively correlated with workforce participation. The authors expected that people in 
poor health would be less likely to work in permanent employment and more likely to work in 
temporary employment. They also expected that part time and casual workers would have 
poorer health than permanent workers.1809 Using data from the New Zealand General Social 
Survey, they found that people with negative mental health status were less likely to be 
employed in any category.1810 Moreover, people in permanent and full time work had better 
health overall than other categories. However, contrary to expectations, they found that there 
was only a very weak relationship between temporary work and poor health.1811 

Craig and Brown (2015) reviewed literature demonstrating that non-standard workers have 
poorer physical and mental health and are more likely to have marital problems than those in 
standard employment.1812  

Benach, Vives, Amable, Vanroelen, Tarafa and Muntaner (2014) examined the effect of 
precarious employment on health status.1813 By the 1990s, labour market flexibility was seen as 
a legitimate strategy to reduce unemployment in the face of increasing competition from labour 
markets within developing countries. This led to organisations undertaking major restructures 

1804. ACTU, Submission no 76, 18.
1805. Per Capita, Submission no 89, 2.
1806. ACTU, Submission no 76, 18.
1807. HWU, Submission no 78, 11-12.
1808. VTHC on behalf of individual workers, Submission no 41.
1809.  Don Webber, Gail Pacheco and Dominic Page, ‘Temporary versus permanent employment:  

Does health matter?’ (2015) 18:2 Australian Journal of Labour Economics 169 175.
1810. Ibid, 184.
1811. Ibid, 180.
1812. Craig and Brown (2015), 4.
1813.  J Benach, A Vives, M Amable, C Vanroelen, G Tarafa and C Muntaner, ‘Precarious Employment: 

Understanding an Emerging Social Determinant of Health’ (2014) 35 Annual Review of Public  
Health 229, 231.
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and downsizing as a way to ensure maximum flexibility.1814 The authors reviewed the existing 
literature to determine that precarious work has negatively impacted on health outcomes in a 
variety of ways. They note the strong link between various forms of precarious employment 
and stress, dissatisfaction, and adverse health outcomes.1815 The authors therefore contend 
that reducing the level of precarious work at a societal level could therefore improve community 
health and wellbeing; and that the impact of employment on health status should be a central 
consideration when determining policy priorities. Legislation, income transfers, and worker 
engagement should all be considered as policy tools to minimise the spread of precarious 
employment.1816 

Richardson, Lester and Zhang (2012) used nine waves of panel survey data in order to 
assess the impact of different employment types on survey participants’ subjective mental 
health ratings. Controlling for various factors, such as age, education levels, occupation and 
socioeconomic status, the authors found that whilst not all employees benefit from casual 
work, on balance, there is no systematic relationship between mental health and employment 
status. The authors conclude that mental health depends largely on individual characteristics 
and circumstances. They suggest that Australia’s generous social welfare net may contribute to 
workers’ sense of security and resilience, which may be sufficient to ameliorate any potentially 
harmful effects of casualised work.1817  

Some submitters to the Inquiry reported various negative health and wellbeing impacts of 
insecure work.1818  

A submission from warehouse worker Christine stated that:

I have worked for agencies for over 7 years and that’s only because it’s hard to get a job that 
doesn’t go through an agency. You have to live off your credit card or you don’t eat. The stress and 
depression you suffer not many people can understand. I wanted to kill myself on many occasions;  
if it wasn’t for my kids I wouldn’t be here.1819  

Another warehousing worker, Annebelle, said: 

I couldn’t take leave because I was so scared of losing my job. I would get very stressed and tired, 
but I would still go to work because I was scared of being fired. Every time I was offered a shift, I felt 
that I had to say yes otherwise I would stop getting shifts. I felt completely insecure.1820 

The Inquiry heard from the AEU and a number of ES employees of the DET at its Melbourne 
hearings. The group of workers told the Inquiry that ES employees are typically employed on 
fixed term contracts of 12 months’ duration. In the final term of the school year, they therefore 
are required to apply to secure a contract for the following year. Some ES employees are 
employed on a seven year contract, but are still required to reapply for their positions annually 
if they are excess to their school’s requirements.1821  

Ms Mandy Brown described the relief she felt at receiving a seven year contract and then the 
impact of being told that she no longer fitted the school staffing profile and had 10 weeks to 
find another job: 

1814. Ibid, 235.
1815. Ibid, 242.
1816. Ibid, 245.
1817.  Sue Richardson, Laurence Lester and Guangyu Zhang, ‘Are Casual and Contract Terms of 

Employment Hazardous for Mental Health in Australia?’ (2012) 54:4 Journal of Industrial Relations 
557, 575.

1818. VCOSS, Submission no 33, 10.
1819. VTHC on behalf of individual workers, Submission no 41.
1820. VTHC on behalf of individual workers, Submission no 41.
1821. AEU, Melbourne hearing, 10 February 2016.

2114

2114



376 Victorian Inquiry into the Labour Hire Industry and Insecure Work

This made us feel worthless and undervalued and humiliated, especially when we had to walk back 
in and continue to keep working as though nothing had happened. Meanwhile my world had been 
turned upside down. There’s a feeling of animosity towards the other ES staff in the team when you 
don’t really have a clear picture about why you were the chosen one, and when you work just as 
hard as everyone else you start to second guess yourself and your abilities to do your job properly. 
My eldest child said she felt really sad that I lost my job and she was really worried that we wouldn’t 
be able to afford the things that we need. Some of my worries included how I pay for the mortgage, 
how I find another job in the timeframe, and will I get enough hours when I do find another job, and 
how I afford the basic necessities to be able to survive with two kids, and also if I do get my position 
back will this all happen again and will I be able to handle this stress again every year, especially 
around Christmas time.1822   

Ms Brown told the Inquiry that the following year she was forced to go through the same 
process again. She described it as follows: 

When I got in there I felt sick in my stomach. I had sweaty palms and the worse thing was my heart 
was pounding so fast I thought I was actually going to have a heart attack. I couldn’t even express 
any gratitude towards the principal when he told me that I was going to keep my job, because I was 
still suffering the physical and emotional stress of the whole situation.1823   

Another ES employee, Ms Kerry Jackson, who had been employed on successive contracts, said: 

The end of the year brings the dreaded … you get that tap on your shoulder, you turn around and 
the principal says, “Can I see you in your office.” You know exactly what that means. I know when I 
walk in that room I’m going to be within three minutes, my life will go into turmoil, I know what he’s 
going to say and there’s nothing I can do about it. … Over the last five years I have not received any 
pay for the December/January break. … It is extremely stressful, I know that all of us girls have just 
said how stressful it is, and I don’t want to read this, I really want to tell you. It is horrendous, it is gut 
wrenching, your confidence is just ripped out from under you. I can’t actually articulate the way that I 
think we all feel, and you feel worthless.1824  

9.1.8 Job satisfaction 
Buddelmeyer, McVicar and Wooden (2013) examined data from the HILDA Survey between 
2001/2011 to evaluate job satisfaction of employees engaged in non-standard contingent 
employment, which included labour hire work and employees on fixed term or ‘regular casual’ 
employment.1825 The authors noted the prevailing hypothesis that employees in contingent 
or non-standard arrangements are less satisfied than permanent employees, primarily due 
to the insecurity and anxiety arising from these arrangements.1826 The authors found that, 
among male employees, job satisfaction is lower for casual employees than for permanent 
employees. However, there is no real difference in job satisfaction levels among female casual 
and permanent workers. The authors surmise that this may be because women value different 
job characteristics more highly than men.1827  

The Productivity Commission (2006), using data from the HILDA survey, found that employees 
in non-traditional employment have varying levels of job satisfaction and wellbeing, making it 
difficult to generalize about the impact of non-traditional employment on job satisfaction.1828 

1822. AEU, Melbourne hearing, 10 February 2016.
1823. AEU, Melbourne hearing, 10 February 2016.
1824. AEU, Melbourne hearing, 10 February 2016.
1825.  Hielke Buddelmeyer, Duncan McVicar and Mark Wooden, Non-Standard “Contingent” Employment 

and Job Satisfaction: A Panel Data Analysis (Melbourne Institute Working Paper Series Working 
Paper No. 329/13), 1, 10.

1826. Ibid, 8.
1827. Ibid, 7.
1828.  Productivity Commission, The Role of Non Traditional Work in the Australian Labour Market, 

Commission Research Paper (Canberra, 2006), 10.
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Employees engaged in non-traditional work have varying degrees of skill level, with casual 
employees generally less skilled than their counterparts on fixed term contracts. Although 
fixed term employees, students, and mothers generally report they are satisfied with their 
employment situation, men engaged in casual work are generally less satisfied with their 
employment situation.1829 The report observed that it was difficult to generalise about the 
impact of employment type on overall wellbeing, as there are many other factors that 
contribute to this.1830  

Wilson, Brown and Cregan (2008) compared job quality and satisfaction for permanent and 
casual employees. The authors noted that most research points to the idea that permanent 
jobs are higher quality than the equivalent casual position.1831 They argued that the recent 
drive for more workplace ‘flexibility’ has resulted in two different approaches being taken. In 
high performance workplaces, it involved multi-skilling and other practices which have led to 
performance benefits for the team. However, in low performing workplaces, it merely involved 
the use of low-cost casual employees. The lack of job security and skill development for casual 
employees has meant that casuals are perceived to have lower job quality than permanent 
employees.1832 The authors’ findings suggest that casual employees have relatively low quality 
jobs when compared to permanent employees.1833 

In a 2010 article, Green, Kler and Leeves examined HILDA data between 2001 to 2005 to 
measure and evaluate the concept of ‘quality’ as it relates to flexible employment. The authors 
noted a growing divide between high quality, highly paid and low quality, low paid jobs within 
the OECD.1834 They noted that job satisfaction and quality could be measured through both 
subjective and objective factors. The study found that permanent employees tend to work 
longer hours and be paid more than casual employees, and casual employees generally 
have less access to career opportunities than permanent employees.1835 On the other hand, 
permanent part time employees tend to have higher satisfaction levels. The authors accounted 
for this by noting that part time employees are more likely to have freely chosen their working 
hours. In conclusion, the authors found that casual employment rated below permanent 
employment on a range of factors, including wages, quality and satisfaction.1836  

Casuals, pay differentials and job satisfaction
Wooden and Warren (2004) argued that casual workers do not view their employment as 
undesirable. They noted that definitional grey areas can make it difficult to assess the living 
standards, wages and satisfaction of casual workers.1837 The authors found that employees 
on fixed term contracts are, in fact, more satisfied with their employment than permanent 
workers. Overall, part time casual employees have very similar satisfaction levels to permanent 
employees, although full time casual employees and male casual employees do tend to 
have lower levels of satisfaction than permanent employees. The authors concluded that it is 
misleading to categorise casual employment as inferior or sub-standard, and that many casual 
employees have freely chosen to remain casual over other options, with 55% of casual 

1829. Ibid. 18.
1830. Watson (2013), 7.
1831.  Kelly Wilson, Michele Brown and Christina Cregan, ‘Job quality and flexible practices: An 

investigation of employee perceptions’, (2008) 19:3 The International Journal of Human Resource 
Management 473.

1832. Ibid, 474.
1833. Ibid, 484.
1834.  Colin Green, Parvinder Kler and Gareth Leeves, ‘Flexible Contract Workers in Inferior Jobs: 

Reappraising the Evidence’ (2010) 48:3 British Journal of Industrial Relations 605.
1835. Ibid, 609.
1836. Ibid, 623.
1837.    Mark Wooden and Diana Warren, ‘Non-standard employment and job satisfaction:  

evidence from the HILDA survey, (2004) 46:3 Journal of Industrial Relations 275, 280.
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employees believing they could convert to permanent employment if they wished. On this 
basis, the authors cautioned against any legislation that could inhibit the take up of casual 
forms of employment or that would encourage permanent employment over casual work.1838  

In response, Watson (2005) argued that Warren and Wooden considered only subjective 
measures of contentment among casual workers, when in fact objective measures of job 
quality are a more reliable indicator of the true effect of casualisation.1839 Using earnings data 
from HILDA, Watson found that part time casual employees earn only a modest premium 
over permanent full time employees, resulting in their financial penalisation once the financial 
benefits that permanent employees accrue are taken into account. These findings are in 
sharp contrast to subjective measures of job quality, with most workers reporting high levels 
of agreement with the notion that they are fairly paid.1840 Watson suggested that subjective 
indices of satisfaction are likely to be positional, rather than absolute. On the basis of the low 
wage differential between casual and permanent work, he argued that casual jobs are inferior 
to permanent employment, despite the apparent positional satisfaction of casual workers.1841

Similarly, Green, Kler and Leeves (2010) reviewed various studies which indicated that part 
time workers tend to be less satisfied with their employment than full time workers. They noted 
that this may be compensated for by a wage differential, such as the casual loading, which 
exists to compensate workers for reduced job quality and therefore workers in casual positions 
have higher average levels of satisfaction.1842 However the authors found that casual workers 
have lower job satisfaction than permanent employees, and the casual loading of 20% was 
insufficient to compensate for low satisfaction levels.1843 

Preston and yu (2015) examined ABS data regarding the pay differential between part time and 
full time employees. The authors observed a significant financial penalty, particularly for women 
employees engaged on a permanent part time basis.1844 They considered that this pay gap may 
be explained by the fact that certain industries and occupations are more likely to offer part 
time employment, and those same industries and occupations are also more likely to be low 
paid. The authors also considered that the true financial benefit of the casual loading is much 
less than it would otherwise appear, and is unlikely to be sufficient to offset the loss of leave 
entitlements.1845  

9.1.9 Other factors 
Underemployment and vulnerability to unemployment were reported by some submitters as 
impacts of insecure work.1846 For example, HWU submitted that this is a cause for concern 
among those interested in the long-term productivity and efficiency of the Australian economy. 
It submitted that the rate of underemployment is concentrated among relatively disadvantaged 
groups such as indigenous workers, newly arrived migrants (especially refugees), young people 
that leave school early, and people that live in rural and remote regions of Victoria.1847  

1838.  Ibid, 295.
1839. Watson (2005), 373.                                                                                        
1840. Ibid, 377.
1841. Ibid, 382.
1842. Green, Kler and Leeves (2010), 607.
1843. Ibid, 611.
1844. Preston and yu (2015), 31.
1845. Ibid, 44.     
1846. VCOSS, Submission no 33, 10.
1847.  HWU, Submission no 78, 38, citing M Wilson, Precarious Work: The Need for a New Policy 

Framework (Whitlam Institute, University of Sydney, 2013).
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Some participants submitted that insecure work adversely affects training or professional 
development opportunities for workers.1848 For example, HACSU submitted that time-limited 
and casual work create significant barriers for workers’ access to training. It referred to a 
finding of the Industry Skills Council that almost half of casual workers in the health and 
community services industries did not complete any kind of training. It submitted that: ‘[t]his 
training gap has serious implications for the industry in the future.’1849   

VCOSS submitted that insecure work can contribute to housing insecurity and 
homelessness.1850  

9.2 Findings, proposals, and recommendations 
for addressing insecure work 
9.2.1 Introduction 
While the very concept of insecure work was strongly contested by some employer groups, 
I heard many compelling accounts of the extent and impact of non-permanent working 
arrangements – especially casual and fixed term engagement – experienced by Victorian 
workers. The outcomes for these workers frequently include financial insecurity, difficulty 
planning and saving for the future, and stress (including in the management of working time 
and family commitments). 

A number of proposals were made by Inquiry participants to amend the Fair Work Act and 
extend job security conditions to insecure workers. These included: 

•	 inclusion of insecure workers in the safety net system (for example extending the definition of 
‘employee’) to provide equal entitlements to basic rights including some forms of paid leave, 
superannuation and insurance;1851 

•	 proposals for mandatory conversion of casual employees to permanent employees after a 
specified period, such as six months’ regular and systematic employment;1852 

•	 proposals for mandatory or automatic conversion of fixed term employment to permanent 
employment after a specified period, such as 24 months;1853 

•	 making available ‘secure employment orders’ which would allow insecure workers to elect to 
convert to permanent employment status;1854  

•	 proposals to require regular and predictable hours of work so far as is practicable, such as a 
minimum weekly engagement after a short period of service; 

•	 proposals to improve union representation rights, as some submitters and witnesses 
identified a reduction in these rights as contributing to increased worker exploitation or 
insecure employment;1855 and

•	 proposals to expand carers’ leave and the right to request flexible work arrangements.1856  

1848. VCOSS, Submission no 33, 12; ASU Private Sector, Submission no 47, 4.
1849. HACSU, Submission no 35, 13.
1850. VCOSS, Submission no 33, 11.
1851. WIRE, Submission no 13, 12.
1852. HACSU, Submission no 35, 19; IEU, Submission no 81, 11; NUW, Submission no 91, 21.
1853. JobWatch, Submission no 46, 36; also IEU, Submission no 81, 11.
1854. WIRE, Submission no 13, 12.
1855. Sam Popovski, Submission no 11, 2.
1856. WIRE, Submission no 13, 12.
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Each of these proposals is squarely within the scope of the Federal Government’s regulatory 
power. For the most part, the various types of insecure work examined in this Report, and 
factors contributing to insecure work, are matters that can only be regulated at the federal 
level, given the Federal Government’s constitutional powers and Victoria’s referral of industrial 
relations powers.

In addition, many of the proposals are being independently considered in other forums. 
Rather than traverse what are in some instances well-worn debates about many of these 
issues, I have sought instead to focus on specific actions which may be taken by the Victorian 
Government, to address those issues which were most prominently raised with the Inquiry. 
Accordingly, I have not made any findings or recommendations relating to the above group of 
proposals. 

In addition, there were a small number of other proposals for regulatory change which had 
little support from Inquiry participants, dealt with matters on the periphery of the Inquiry’s 
considerations, or went obviously beyond what the Victorian Government could meaningfully 
respond to. I have reviewed all of these proposals, however not every proposal is addressed in 
this Report. 

The Victorian Government has a potentially important role to play in promoting the adoption 
of more secure forms of engagement in the labour market. In particular, there are three key 
mechanisms through which Victoria should pursue this objective.

9.2.2  The Victorian Government’s role as an employer

Inquiry evidence 
Many unions and other participants pressed for the Inquiry to recommend that the Victorian 
Government reduce or eliminate insecure work practices, and set best practice standards for 
decent work within the public sector.1857 Mr David Cragg’s submission emphasised that the 
most important piece of legislation for the Inquiry to consider is the Public Administration Act 
2004 (Vic), and that public sector employment should set appropriate community standards for 
the treatment of insecure or precarious workers.1858 

A number of participants suggested that the state government should apply a set of secure 
work principles, or model employer principles, to its own employment and engagement of 
workers.1859 The CPSU submitted that these principles should be established in consultation 
with public sector unions and the Victorian Public Sector Commissioner.1860 Dr Murray 
suggested that these principles could be reflected in a labelling scheme which identifies that 
relevant workers had the benefit of decent work.1861

There were various submissions as to the proposed content of a set of secure work/model 
employer principles, as well as other standards which the Victorian Government should apply 
across the public sector. These included:

•	 a commitment to employment security,1862 maximising permanent employment across the  
public sector1863 and direct engagement opportunities for long standing labour hire workers;1864  

1857.  VTHC, Submission no 86, 4; HACSU, Submission no 35, 5; young Workers Centre, Submission no 
82, 7; Sam Popovski, Submission no 11, 2.

1858. David Cragg, Submission no 43, 1.
1859.  Sam Popovski, Submission no 11, 2; CPSU, Submission no 94, 6; Dr Jill Murray, Submission no 16, 4.
1860. CPSU, Submission no 94, 5.
1861. Dr Jill Murray, Submission no 16, 4.
1862. CPSU, Submission no 94, 28.
1863. ANMF, Submission no 88, 4.
1864. ANMF, Submission no 88, 19.
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•	 limits on the use of casual work, and conversion rights for casual workers;1865  

•	 limits on fixed term employment1866 and conversion rights for fixed term employees;1867 

•	 access to portable or pooled leave arrangements including annual and personal leave;1868 

•	 adequate and regular workplace inductions and a commitment to training and skills 
development and career development;1869 

•	 expanded graduate programs leading to permanent employment,1870 and no unpaid 
internships;1871  

•	 pay equity1872 and public sector targets for disadvantaged groups;1873 and

•	 fair and reasonable treatment,1874 such as reasonable hours of work,1875 adoption of fair 
rostering practices1876 and integrity and transparency of employment arrangements.1877 

Consideration, findings and recommendations regarding government’s role 
as employer 
The Victorian Government already has in place a number of commitments to utilise secure 
forms of engagement in respect of its own public sector workforce.

The government’s document Public Sector Industrial Relations Policies 2015 states ‘secure 
employment’ to be one of its ‘industrial relations principles’, as follows:

The Government recognises the importance of secure employment for strengthening Victoria’s 
economy as well as enabling public sector employees and their families to fully participate in the 
community.

Enterprise agreements should limit the use of fixed term and casual labour. Resort to agency or 
labour hire employees should not be used to undermine the job security of direct employees and 
should only be relied on in limited circumstances. 

Parties should consider the inclusion in agreements of a commitment to secure employment. …

Whether as part of bargaining or otherwise, employers and unions should work together to identify 
methods to reduce the use of casual or fixed term engagements where concerns are raised. 
Employers, in consultation with unions should consider processes to convert casual and fixed  
term employees to more secure forms of employment where there are ongoing vacancies and 
taking into consideration merit selection requirements.1878

1865. ANMF, Submission no 88, 17.
1866. ANMF, Submission no 88, 21.
1867. AEU, Submission no 103, 8.
1868. ANMF, Submission no 88, 3.
1869. ANMF, Submission no 88, 3; Sam Popovski, Submission no 11, 2.
1870. young Workers Centre, Submission no 82, 7.
1871. young Workers Centre, Submission no 82, 9.
1872. Sam Popovski, Submission no 11, 2.
1873. VCOSS, Submission no 33, 3.
1874. CPSU, Submission no 94, 28.
1875. Sam Popovski, Submission no 11, 2.
1876. ANMF, Submission no 88, 2.
1877. CPSU, Submission no 94, 28.
1878.  Department of Economic Development, Transport, Jobs and Resources/Industrial Relations Victoria, 

Public Sector Industrial Relations Policies 2015 (June 2016), 5.
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The Victorian Public Service Enterprise Agreement 2016 includes the following clauses relating 
to ‘Secure Employment’:

14.1    The Employer acknowledges the positive impact that secure employment has on Employees 
and the provision of quality services to the Victorian community.

14.2    The Employer will give preference to ongoing forms of employment over casual and fixed term 
arrangements wherever possible.

Clause 15.6 provides that:

(a)  The Employer will not use fixed term contract positions for the purpose of undermining the job 
security or conditions of full-time ongoing Employees.

Limitations on the use of fixed term employment are then set out in clause 15.6(b),  
e.g. specifying that it should only be used for replacing employees on approved leave,  
filling other temporary vacancies, or for a specified task that is funded for a specific period. 
Clause 15.6(c) sets a maximum three year period for fixed term appointments.

Clause 15.7 provides, relevantly, that:

(a)  The Employer will not use casual labour for the purpose of undermining the job security of 
ongoing Employees, for the purpose of turning over a series of casual workers to fill an ongoing 
employment vacancy or as a means of avoiding obligations under this Agreement.

(b)  In accordance with the principle set out in clause 15.7(a), the employment of casuals in all  
areas covered by this Agreement is limited to meeting short-term work demands or specialist  
skill requirements which are not continuing and would not be anticipated to be met by existing 
Employee levels.

The extent to which these various broad principles and commitments relating to secure 
employment are being observed, in practice, by the Victorian Government is unclear. There is 
an information gap in respect of these matters, which it is desirable to fill. 

Recommendation 33:  
I recommend that the Victorian Government, in conjunction with affected employees and 
their representatives, develop and implement a process for monitoring and assessment 
of the extent to which the secure employment commitments in the Victorian Public 
Service Enterprise Agreement 2016 are being adhered to; the extent to which enterprise 
agreements across the Victorian public sector include similar commitments to limit fixed 
term and casual forms of engagement; whether such commitments are being observed in 
practice; any barriers to their observance, and how these may be overcome.

The Victorian Government Schools Agreement 2013, which applies to fixed term teachers 
and ES employees, currently contains limits on the use of fixed term employment, although 
the exceptions to the limits are broadly described. Clause 21 – Staffing – provides that the 
‘standard mode of employment in the Teaching Service is ongoing. However some fixed term 
or casual employment will continue to be necessary.’1879 It provides in clause 21(2)(d) that 
employees will be employed ongoing, with the following exceptions: 

 (i)  when an employee is employed for a fixed period of time to replace an employee who is  
absent on leave of twelve months or less, other than a parental absence;

 (ii)  when an employee is employed for a fixed period of time to replace an employee during a 
parental absence he or she will be employed for seven years. Provided that where:

1879. Victorian Government Schools Agreement 2013, cl 21(2).
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	 	 •	 	the	employee	absent	on	leave	associated	with	a	parental	absence	returns	to	duty	or	his	or	
her period of fixed term employment expires, the replacement employee’s employment may 
cease prior to the expiration of the seven years on the employee being provided with not  
less than ten weeks’ notice of termination.

	 	 •	 	the	employee	absent	on	leave	associated	with	a	parental	absence	is	ongoing	and	does	
not return to duty at the school, the employee employed to replace the ongoing employee 
absent on leave associated with a parental absence will be offered ongoing employment 
subject to a probationary period in accordance with subclause (4); 

  (iii)  when a person is employed in an education support class position for a fixed period of time 
and such employment is specifically linked to Student Support Funding (or any successor 
program), he or she will be employed for seven years. Provided that, where the funding or 
comparable funding reduces or ceases, the employment may cease prior to the expiration 
of the seven years on the employee being provided with not less than ten weeks’ notice of 
termination; 

  (iv)  when the principal, as the Employer’s representative, has good reason to believe that, 
should an employee not be employed fixed term, an excess staff situation will arise. This 
may include predicted enrolment decline determined by the enrolment predictions of the 
Employer; 

  (v)  when an employee is employed for a fixed period of time to undertake a specific project 
for which funding has been made available for a specified period of time provided that the 
vacancy is to be advertised for the duration of that funding; 

  (vi)  where a fully qualified teacher is not available and a less than fully qualified teacher is 
employed for a fixed period of time, provided that such employment cannot exceed five 
years;

  (vii) any other reason considered appropriate by the Employer. 

Additional provisions in clause 21(2) of the Victorian Government Schools Agreement 2013 
require the employer to identify the reason for each fixed term vacancy, implement proactive 
processes to ensure that the vacancies meet the required criteria and offer ongoing 
employment where a suitable position becomes available: 

(e)  In notifying vacancies the Employer will identify the reason for each fixed term vacancy and 
implement during the life of this agreement, proactive processes to ensure that fixed term 
vacancies satisfy the criteria set out in subclause (d). Relevant data will be provided to the  
union on a quarterly basis. 

(f)  The Employer should offer ongoing employment to any eligible employee where a suitable 
ongoing position becomes available in the school, subject to a probationary period as set out  
in subclause (4). 

(g)  For the purposes of subclause (f) an “eligible employee” means a fixed term employee employed 
continuously for longer than a complete school year inclusive of all school vacation periods: 

  (i)  in response to a vacancy advertised for longer than 12 months; 

  (ii)  in response to a vacancy advertised for 12 months or less resulting in two or more  
fixed periods of employment as a result of the operation of subclause (2)(c)(ii); 

  (iii)  in response to two or more vacancies advertised for 12 months or less resulting in two or 
more fixed periods of employment; or 

  (iv)  in response to an advertised parental absence vacancy in the second or subsequent year  
of that replacement.

Particular issues with insecure employment were raised by the AEU and employees in the 
public education sector (described at 6.2.3 and 9.1.7), including adverse financial and social 
effects arising from the use of fixed term contracts. As noted elsewhere in this Report, the 
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Inquiry met informally with DET, and whilst DET was able to refer the Inquiry to some relevant 
documents, DET was not able to provide a formal response to the matters raised within the 
Inquiry’s reporting timeframe.

I note that clause 21(2)(d) of the Victorian Government Schools Agreement 2013 permits 
the employer to engage non-ongoing employees for a broad range of reasons, including  
‘any other reason considered appropriate by the Employer.’1880 I note further that clause  
21(2)(e) appears to facilitate recording of the reason for each fixed term engagement, 
which should permit a close analysis of the primary purposes behind the use of fixed term 
contracts in public schools. The agreement has a nominal expiry date of 31 October 2016. 
Its renegotiation may provide a vehicle for the inclusion of new measures to address any 
inappropriate use of fixed term contracting.

Whilst I am unable to reach any conclusion about the extent of, or reasons for, the use of  
fixed term contracting in public education, in my view, its use should be minimised. I do 
not propose a wholesale revision of the manner in which DET organises its recruitment and 
selection of staff, as I recognise that there will be broader implications which I have not been 
able to examine. However, in light of the evidence I have heard about the detrimental effects 
of fixed term contracting on the employees involved, I would encourage DET to explore 
alternatives to mitigate against those adverse effects wherever possible.

Recommendation 34: 
I recommend that the Victorian Government through the Department of Education and  
Training, in conjunction with affected employees and their representatives, review available 
data on the extent and reasons for use of fixed term employment in public schools,  
identify areas where its use can be minimised, and implement alternatives to its use.

9.2.3 Victorian Government procurement

Participants’ proposals 
Many Inquiry participants submitted that the Victorian Government has the capacity to 
significantly influence issues relating to labour hire and insecure work through its own 
purchasing power. 

Several participants submitted that the Victorian Government should require certain  
standards and practices in respect of labour hire and secure employment from parties  
who provide goods and services to government.1881

For example, ASU Private Sector submitted that as the biggest purchaser of services, the 
State Government has an important role to play in ensuring that procurement and investment 
decisions promote ethical employment. It submitted that businesses profiting through the 
exploitation of vulnerable workers and unethical or insecure forms of work, contracting 
out, supply chains or sham contracting should not be the recipients of any government 
procurement contracts, investment or grant assistance. ASU Private Sector referred to the 
ALP’s ‘Victorian Labor’s Plan to Secure Local Jobs for Local Workers’ which provides for 
establishing government procurement arrangements that require demonstrated  
compliance with employment related legal requirements, and preferences companies  
that provide sustainable, secure employment opportunities for local workers.1882

1880.  See cl. 21(2)(d)(vii).
1881.   UV, Submission no 98, 25-26; young Workers Centre, Submission no 82, 7; Dr Jill Murray, 

Submission no 16, 4; ACTU, Submission no 76, 33; CELRL, Submission no 99, 27;  
ASU Private Sector, Submission no 47, 18.

1882.  ASU Private Sector, Submission no 47, 18.
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Professor John Howe told the Inquiry: 

There is going to be some regulatory challenges for Victoria to deal with these problems,  
but it could deal with it in its own procurement because it is at the top of the supply chain in 
procurement.1883

CPSU submitted that disclosure and reporting of the State Government’s labour hire 
arrangements to Parliament should be required.1884

Many participants submitted that a code or set of principles should apply to Victorian 
Government procurement. Some submitted that tenders should be awarded to bidders  
who have demonstrated a commitment to secure employment, local employment and  
ethical workplace practices.1885

Specific requirements proposed to be imposed as a condition of procurement included  
that government contractors: 

•	 employ	at	least	80%	of	their	labour	permanently	and	directly;	1886

•	 	have	an	enterprise	agreement	providing	for	the	same	wages	and	conditions	for	 
workers directly or indirectly engaged, casual conversion clause, representation  
and union induction rights; 1887

•	 have	appropriate	internship	practices;	1888

•	 demonstrate	transparency	in	contracting	chains;	1889

•	 specify	the	applicable	industrial	instrument;	1890

•	 	demonstrate	that	the	bid	they	have	submitted	to	government	is	sufficient	to	cover	 
staff costs; 1891

•	 	directly	engage	workers	unless	the	work	required	is	temporary	and/or	specialist	in	 
nature and the position(s) cannot be reasonably filled by an existing employee; 1892

•	 	afford	rates	of	remuneration	and	other	conditions	to	labour	hire	workers	that	are	 
no less than the applicable industrial instrument for direct workers, and that these 
arrangements be time-limited; 1893

•	 undertake	labour	market	testing	prior	to	engaging	visa	holders	as	employees;	1894 and

•	 demonstrate	certain	secure	employment	outcomes.1895

1883. Professor John Howe, University of Melbourne, Academic Forum, 25 May 2016.
1884. CPSU, Supplementary Submission no 4, 5.
1885.  See e.g. NUW, Submission no 91, 21; ASU Authorities and Services, Submission no 31,  

16; ACTU, Submission no 76, 34.
1886. NUW, Submission no 91, 21.
1887. NUW, Submission no 91, 21.
1888. young Workers Centre, Submission no 82, 9.
1889. Dr Jill Murray, Submission no 16, ACTU, Submission no 76, 34.
1890. ASU Authorities and Services, Submission 31, 18.
1891. ASU Authorities and Services, Submission 31, 7.
1892. MEAA, Submission no 37, 9.
1893. MEAA, Submission no 37, 9.
1894. ASU Authorities and Services, Submission no 31, 18.
1895. MEAA, Submission no 37, 9.
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Master Builders called for the reinstatement of the Victorian Code of Practice for the Building 
and Construction Industry 2014, to stamp out unlawful behaviour and to provide a clear set of 
behavioural guidelines for the building and construction industry.1896

Submissions from a number of unions and community sector organisations recommended  
that the Victorian Government adjust its funding model in sectors such as the community, 
health and education sectors to provide employers in these industries with greater capacity to 
plan their workforce capacities into the future, and limit the use of fixed term contracting.1897

For example, VTHC submitted that the Victorian Government should recognise that short 
term contracts for government work result in short term contracts for those workers; and 
accordingly phase out insecure work across its outsourced community services and other 
contracted work.1898 Dr Murray proposed that funding models which contribute to insecure  
work should be critically assessed, perhaps with targeted reviews of areas of current  
regulatory failure, such as contract labour in secondary teaching in Victoria.1899

Consideration, findings and recommendations – government procurement 
Professor John Howe’s extensive body of work has examined the use and effectiveness of 
government procurement programs to drive particular labour market outcomes. Governments 
have increasingly utilised the option of ‘making government purchases of goods and services 
conditional upon contractors and supply chains observing desired labour practices linked to 
job quality’, as a ‘soft law’ alternative to directly imposing employment regulations.1900 

Federal and state governments in Australia (including the Victorian Government) have long 
used procurement mechanisms to pursue various workplace reform and policy objectives in 
the construction industry.1901

1896 Master Builders, Submission no 38, 11.
1897  HACSU, Submission no 35, 19; WIRE, Submission no 13, 11; ASU Authorities and Services, 

Submission no 31, 7; VTHC Submission no 86, 4; Dr Jill Murray, Submission no 16, 4.
1898 VTHC, Submission no 86, 4.
1899 Dr Jill Murray, Submission no 16, 4.
1900  John Howe, ‘The Regulatory Impact of Using Public Procurement to Promote Better Labour 

Standards in Corporate Supply Chains’, in Kate MacDonald and Shelley Marshall (eds), Fair Trade, 
Corporate Accountability and Beyond (Ashgate, 2010), 329, 330. See also John Howe, ‘“Money and 
Favours”: Government Deployment of Public Wealth as an Instrument of Labour Regulation’, in Chris 
Arup et al (eds), Labour Law and Labour Market Regulation (Federation Press, Sydney, 2006), 167; 
John Howe and Ingrid Landau, ‘“Light Touch” Labour Regulation by State Governments in Australia’ 
(2007) 31 Melbourne University Law Review 368, 373-383; John Howe, ‘Government as Industrial 
Relations Role Model: Promotion of Collective Bargaining and Workplace Cooperation by Non-
Legislative Mechanisms’ in Breen Creighton and Anthony Forsyth (eds), Rediscovering Collective 
Bargaining: Australia’s Fair Work Act in International Perspective (Routledge, New york, 2012), 182; 
and the former Labor Government’s ‘Fair Work Principles’ and ‘Commonwealth Cleaning Services 
Guidelines’, both of which were revoked by the Abbott Government with effect from 1 July 2014: 
https://www.employment.gov.au/news/revocation-fair-work-principles-and-commonwealth-cleaning-
services-guidelines.

1901  See now Building Code 2013 (Cth) and Department of Employment, Building Code 2013 – 
Supporting Guidelines (April 2016); NSW Industrial Relations, Implementation Guidelines to the  
NSW Code of Practice for Procurement: Building and Construction (1 July 2013). The 2012 
Implementation Guidelines to the Victorian Code of Practice for the Building and Construction 
Industry were abolished with effect from 18 January 2015. For discussion of these various 
construction industry procurement mechanisms, and the federal Government’s proposed  
Building and Construction Industry (Fair and Lawful Building Sites) Code, see Stewart et al (2016), 
Chapter 28; Breen Creighton, ‘Government Procurement as a Vehicle for Workplace Relations 
Reform: The Case of the National Code of Practice for the Construction Industry’ (2012) 40 Federal 
Law Review 349.
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The former Victorian Government’s Ethical Purchasing Policy, introduced checks on businesses 
prior to awarding a contract and during the life of a contract to ensure businesses meet their 
obligations to their employees under applicable industrial instruments and legislation. An 
Ethical Employment Reference Register was also established where businesses could be listed 
if they had been disqualified from a tenderer process, or a contract had been terminated as 
they did not satisfy the ethical employment standard.1902 Presently, tendering requirements for 
public construction in Victoria require compliance with OHS management criteria and industrial 
relations management criteria.1903

The Victorian Government has also adopted procurement practices directed at ensuring  
the observance of minimum employment standards for cleaners in public schools.1904

In light of the limits on the Victorian Government’s legislative power to address the various 
issues relating to insecure work which were raised with this Inquiry, use of its own purchasing 
power is an obvious alternative mechanism to effect changes in the employment practices  
of private sector businesses.

Of course, promotion of secure work practices throughout government supply chains  
would need to be balanced against existing purchasing criteria including value  
for government expenditure, accountability, probity and minimisation of risk.1905

Further, it must be considered whether the Fair Work Act general protections provisions  
(Part 3-1) may operate to curtail the capacity to implement procurement standards directed at 
government contractors’ employment or engagement practices. However, there are numerous 
examples of procurement practices in recent years which have done exactly that. Where such 
schemes have been tested, courts have determined that withholding of funding or government 
work based on certain workplace agreement provisions does not amount to unlawful coercion 
under the Fair Work Act general protections provisions or their predecessors.1906 Further, in 
State of Victoria v Construction, Forestry, Mining and Energy Union1907 the Full Federal Court 
rejected an argument that the adoption and promulgation of the Victorian Government’s former 
Code of Practice for the Building and Construction Industry was of itself invalid. It described 
the code and guidelines as ‘statements of policy only’,1908 and thus not (of themselves) binding.

1902.  Victorian Government Purchasing Board, Former VGPB Policies A-Z (January 2015);  
See: http://www.procurement.vic.gov.au/Buyers/FAQs-Buyers.

1903.  Victorian Government, Guide to Ministerial Direction No 1: Tendering provisions for public 
construction (4 April 2016).

1904.  See Victorian Department of Education and Training, ‘School Contract Cleaning’,  
at: http://www.education.vic.gov.au/school/principals/infrastructure/Pages/cleaning.aspx,  
discussed in CELRL, Submission no 94.

1905. Victorian Government Purchasing Board, Annual Report 2014-2015, 11.
1906.  NTEU v Commonwealth (2002) 117 FCR 100; Victoria v CFMEU (2013) FCAFC 160.  

See Stewart et al (2016), [25.47].
1907.  (2013) FCAFC 160.
1908.  Ibid, [19], per Kenny J; see also [153], per Buchanan and Griffiths JJ.
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Recommendation 35: 
The Victorian Government should establish procurement principles or standards that  
must be met by successful tenderers for a range of contracts with government 
departments and agencies, including those for the provision of IT, cleaning, security, 
transport, hospitality and other similar services. The precise application and limits of the 
scheme (including whether it should apply only to contracts above a specified monetary 
value) will need to be determined with reference to other competing procurement criteria. 
The principles/standards should be objective and measurable, however they should be  
directed towards requiring the successful tenderer to demonstrate that:

•	 The organisation predominantly engages workers in secure employment, rather than as 
casuals or on fixed term contracts (this could be assessed on the basis of the tenderer’s 
provision of information about the composition of its workforce).

•	 Independent contractor relationships are genuine rather than sham arrangements.

•	 Employees are receiving at least the wages and conditions under any applicable 
industrial instruments (award or enterprise agreement), and applicable legislation  
(e.g. National Employment Standards under the Fair Work Act, federal superannuation 
legislation, Victorian long service leave legislation).

•	 Proactive arrangements are in place to ensure health and safety compliance through  
the tenderer’s occupational health and safety management system.

•	 The cost structure of the tender submitted clearly demonstrates how workers will be 
accorded their legal employment entitlements over the life of the contract.

•	 Appropriate contractual arrangements require any further subcontracting by the primary 
contractor to include the above principles/standards as a term and condition applicable 
to the subcontractor’s provision of services.

The detailed implementation of these new procurement requirements can be undertaken in 
conjunction with the Victorian Government Purchasing Board, which oversees an array of 
existing procurement rules and schemes.1909

In respect of labour hire, Victorian government departments and agencies would be subject  
to the obligation under the proposed labour hire licensing scheme to only use licensed labour 
hire agencies in the regulated sectors (see 5.6.4).

9.2.4 Promoting ‘best practice’ 
In addition to procurement,1910 Professor Howe has also examined the use by governments  
of ‘education and informational strategies, or communication, to shape or steer behaviour,  
by those they seek to regulate, whether individuals, businesses or other organisations’.1911  
He explains further that:

The promotion of ‘best practice’ is an example of government communication as a regulatory 
strategy. By providing information about ‘good’ labour practices, the state seeks to encourage or 
persuade private sector take-up of these practices by presenting them in a way which suggests 
consistency with ideals of good corporate (self) governance … .1912

1909. See Victorian Government Purchasing Board (2014-2015).
1910. See 9.2.3.
1911. Howe (2012), 196 (reference omitted).
1912. Ibid (references omitted).
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Adopting this kind of approach, the Victorian Government can play a positive role in the 
development of best practice standards to address insecure work, through a range of  
non-legislative or soft law techniques.

A number of the recommendations in this Report are directed towards this outcome,  
for example: 

•	 the establishment of a voluntary labour hire code of practice (see 5.6.4);

•	 the creation of a ‘Fair Engagement Checklist’, based on a minimum hourly rate and  
other factors, as a tool for businesses to ensure contracting relationships are genuine  
and non-coercive (see 8.2.6);

•	 funding measures to provide assistance to temporary visa workers, including provision  
of employment rights information to international students through Victorian universities  
(see 7.2.4);

•	 promotion of best practice in Victorian public sector employment (see 9.2.2);

•	 promotion of secure employment practices within the Victorian Government’s  
supply chain (see 9.2.3).

Participants’ proposals for reform
A number of Inquiry participants proposed that the Victorian Government establish a  
statutory office to deal with issues relating to insecure work. Some suggested that this 
statutory office could jointly administer a labour hire licensing scheme, and conduct a  
broader range of activities. 

For example, UV proposed that the Victorian Government immediately create a permanent 
inspectorate within IRV to combat the growing incidence of exploitative work practices arising 
from the use of labour hire and subcontracting.1913 Western Community Legal Centre proposed 
that the Victorian Government set up a statutory agency to assist culturally and linguistically 
diverse workers to enforce their workplace rights.1914

The NTEU recommended the establishment of a ‘Secure Work Ombudsman/Commissioner’ 
to perform a range of functions directed towards reducing precarious work and advocating 
for secure work in all sectors of the Victorian economy; investigating employers which may be 
exploiting precarious workers; and resourcing prosecutions and reporting on compliance by 
employers.1915

Dr Murray proposed the establishment of an Office of Labour Market Integrity to perform a 
centralised range of functions in relation to labour hire and insecure work. The office would 
coordinate Victorian government efforts to alleviate unfair working practices, including 
education and media initiatives. The office would also undertake investigations into allegations 
of gross breaches of the principles of decent work. Dr Murray suggests that a ‘non-binding 
opinion’ by the office could perform a useful regulatory function, despite the fact that it would 
not finally determine relevant legal issues, as it would be persuasive and could be used in 
any subsequent enforcement proceedings. Finally, the office could be funded to support 
employment law test cases in matters which are deemed to have state-wide significance, and 
have a good chance of successful and productive clarification or advancement of the law.1916

1913.  UV, Submission no 98, 23.
1914.  Western Community Legal Centre, Submission no 62, 48.
1915.  NTEU, Submission no 100, 39.
1916.  Dr Jill Murray, Submission no 16, 7.
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Findings – promoting best practice 
I have carefully considered these proposals. However, with the exception of a labour hire 
licensing body (if existing structures cannot be utilised), I am not inclined to recommend that 
the Victorian Government establish a new body in addition to existing state bureaucracy to 
implement the various measures which I have recommended throughout this Report. 

In respect of the proposals to undertake a broader education and advisory role in promoting 
secure employment within the Victorian community, in my view there would be too much of an 
overlap with the existing role performed by FWO in educating and informing employers and 
employees about their employment obligations and rights under the Fair Work Act and other 
federal laws. 

The measures I am recommending would allow the Victorian Government to play a positive 
role in the development of best practice standards to address insecure work, through a range 
of non-legislative or soft law techniques, either in the public sector, or in the private sector 
through government procurement.
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Attachment A – Inquiry media coverage
September 2015
•	 ‘Victorian	government’s	sweeping	inquiry	 

into the labour hire market’, The Age,  
10 September 2015

•	 ‘Inquiry	into	labour	hire	firms	exploiting	 
foreign workers to be announced’,  
The Weekly Times, 10 September 2015

•	 ‘Forsyth	heads	inquiry	into	insecure	work’,	 
The Australian, 11 September 2015

•	 ‘Victoria	labour	hire	inquiry	to	consider	 
licensing system’, Workplace Express,  
11 September 2015

•	 ‘Vic	labour	hire	inquiry	to	draw	from	international	
regulation’, Workforce, 11 September 2015

•	 ‘Forsyth	to	head	Labour	Hire	Inquiry’,	 
ABC Radio Gippsland, 14 September, 2015

•	 ‘Packed	houses	killing	industry’, 
Sunraysia Daily, 14 September 2015

•	 News	Report	on	ABC Gippsland Radio,  
14 September 2015

•	 ‘Mountain	Bread	exploited	workers’,	 
The Age, 15 September

•	 Interview	with	Inquiry	Chair	on	ABC Country 
Hour Victoria, 15 September 2015, at:  
http://www.abc.net.au/news/2015-09-15/ 
vic-country-hour-podcast-14-september- 
2015/6777364

•	 ‘Workers	Tell	Tales’,	Weekly Times,  
16 September 2015

•	 Interview	with	Minister	Natalie	Hutchins	 
about the inquiry on ABC Radio Mildura, 
29 September 2015

October 2015
•	 ‘Minister	encourages	Geelong’s	contribution	 

to labour hire inquiry’, Geelong Business News, 
October 2015

•	 ‘Trafficking	of	workers	a	spider’s	web’, 
Ben Schneiders and Royce Millar, The Age, 
5 October 2015

•	 ‘Human	trafficking	of	workers	a	growing 
problem in Victoria’, Sydney Morning Herald, 
5 October 2015

•	 ‘Inquiry	calls	agriculture	workers’,	Toni	Brient,	
Sunraysia Daily, 15 October 2015

•	 ‘Victorian	Government’s	labour	hire	inquiry	 
to visit Mildura, Shepparton and Gippsland’, 
Emma Field, The Weekly Times, 16 October 
2015

•	 ‘Backpacker	“prison	of	fear”’,	Sunraysia Daily,  
17 October 2015

•	 ‘Inquiry	seeks	views	on	labour	hire	licensing’,	
Workplace Express, 19 October 2015

•	 ‘Vic	considers	ACT	labour	hire	model’,	
Workforce, Issue 19841, 19 October 2015

•	 ‘Labour	Hire	Scrutinised’,	Shepparton News,  
19 October 2015

•	 Interview	with	Inquiry	Chair	on	ABC Local Radio 
(Drive with Nicole Chvastek), 21 October 2015

•	 ‘Expose	labour	firms’,	The Weekly Times,  
22 October 2015

•	 ‘Accreditation	key	to	stop	labour	abuse’,	
Sunraysia Daily 23 October 2015

November 2015
•	 ‘Labour	hire,	plight	of	insecure	workers	to	 

be put under the spotlight’, Anthony Forsyth, 
The Conversation, 18 November 2015, at: 
https://theconversation.com/labour-hire-plight-
of-insecure-workers-to-be-put-under-the-
spotlight-50463 

•	 ‘Labour	hire	probe	starts’,	Sunraysia Daily,  
21 November 2015

•	 ‘Victorian	labour	hire	inquiry	chair	Professor	
Anthony Forsyth talks about the upcoming 
hearings’, interview on ABC Rural, 23 November 
2015, at: http://www.abc.net.au/news/ 
2015-11-23/vch-labour-inquiry/6963002 

•	 ABC Breakfast Radio Mildura, Sheridan  
Stewart on the Inquiry, 23 November, 2015.

•	 ABC Country Hour, Emma Brown report, 
23 November 2015

•	 ‘Worker	plea:	Stop	exploitation	by	labour 
hire firms, inquiry urged’, Sunraysia Daily,  
24 November 2015

•	 ‘Warning	for	Job	Seekers’,	Sunraysia Daily, 
24 November, 2015

•	 ‘Agricultural	bodies	urged	to	take	action	over	
labour hire companies’, ABC Radio Mildura,  
24 November, 2015

•	 ‘Sunraysia	Ethnic	Communities	Council	 
doubts inquiry will change exploitation’,  
ABC Radio Mildura, 24 November, 2015

•	 ‘Vulnerable	workers	exploited’,	Swan Hill 
Guardian, 25 November 2015

•	 ‘Backpacker	probe	“will	look	deeper”’,	 
Sunraysia Daily, 26 November 2015
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•	 ‘Workers	Walk	Off’,	Sunraysia Daily,  
27 November 2015

•	 ‘Accounts	of	worker	abuse	“confronting’’’, 
Swan Hill Guardian, 27 November 2015

•	 ‘Workers	‘need	cover’’,	Sunraysia Daily,  
28 November 2015

•	 ‘NUW	pushes	labour	hire	licensing	system	at	 
Vic inquiry’, Workforce Daily, 30 November, 2015

•	 ‘Phoenixing	a	problem	in	agriculture:	labour	 
hire boss’, Workforce, 30 November 2015

December 2015
•	 ‘Employers	push	back	against	labour	hire	

licensing’ and ‘AMMA accuses Vic inquiry 
chief of apparent prejudgment on licensing’, 
Workforce, Issue 19902, 1 December 2015

•	 ‘Inquiry	hears	of	workers	on	$6	an	hour’,	
Workforce Daily, 2 December 2015

•	 ‘Migrants	and	refugees	targeted	in	online	 
unpaid labour scams’, Dandenong Leader,  
3 December 2015

•	 ‘Foreign	labour	rip-offs	“rife’’’,	 
Geelong Advertiser, 5 December 2015

•	 ‘Workers	exploited’,	Geelong Advertiser,  
8 December 2015

•	 ‘Unions	use	Victorian	inquiry	to	call	for	
regulations on labour hire’, ABC Radio PM,  
8 December 2015, at: http://www.abc.net.au/
pm/content/2015/s4368302.htm (also broadcast 
on ABC radio in Sydney, Brisbane, Adelaide, 
Perth, Canberra, Newcastle and the Gold Coast)

•	 ‘NUW	calls	for	low	cost	tribunal	to	regulate	
labour hire’, ABC Gippsland, 8 December 2015

•	 ‘Council	jobs	in	work	scam’,	 
Geelong Advertiser, 9 December 2015

•	 ‘Fight	for	back	pay’,	The Weekly Times,  
9 December 2015

•	 ‘Plan	To	Help	Migrants’,	Sunraysia Daily,  
9 December 2015

February 2016
•	 	‘Business	and	government	to	clash	over	 

crack-down on rogue labour hire firms’, 
Nick Toscano, The Age, 5 February 2016

•	 	‘Insecure	work,	loss	of	entitlements,	
underpayment – it’s all in a day’s work’, Van 
Badham, Guardian Australia, 7 February 2016

•	 ‘Many	casual	workers	fear	losing	their	jobs	 
if they speak up about pay, conditions’,  
Chloe Booker, The Age, 8 February 2016

•	 ‘Vic	inquiry	into	casual	employment	begins’,	 
The West Australian and SBS, 8 February 2016

•	 ‘Union	chief	wants	state	regulator	formed	 
to investigate exploitation’, Workforce,  
Issue 19961, 8 February 2016

•	 ‘“On	the	end	of	a	mobile”:	union	body	 
sounds alarm on behalf of insecure workers’, 
Nick Toscano, The Age, 9 February 2016

•	 ‘Rotten	deal:	“Buck	passed”	on	worker	
exploitation’, Toni Brient, Sunraysia Daily,  
12 February 2016

•	 WIN-TV Shepparton/Bendigo, Interview with 
Gary Godwill, Fruitgrowers Victoria and Jonas 
Ratz, 15 February 2016

•	 WINTV Gippsland, ‘Calls for greater regulation 
from inquiry evidence’, 15 February 2015

•	 ABC Goulburn Murray, Interview with  
Gary Godwill, 15 February 2016

•	 ABC Central Victoria, Country Hour interview 
with Chris Hazelman from the Shepparton  
Ethnic Communities Council, 16 February  
2016

•	 ‘Empty	Pockets:	Labour	hire	contractor	 
stands accused of not paying African  
tomato workers properly’, Emily Woods, 
Shepparton News, 16 February 2016

•	 ‘Probe	into	dodgy	dealings’;	Emily	Woods,	
Shepparton News, 16 February 2016

•	 ‘Hurting	Foodbowl	Image’	(editorial),	 
Shepparton News, 16 February 2016

•	 ‘Inquiry	told	of	dodgy	contractors’,	Emily	Woods,	
Shepparton News, 18 February 2016

•	 ‘Vulnerable	are	being	exploited’,	Emily	Woods,	
Shepparton News, 19 February 2016

•	 ‘Backpackers	left	out	of	pocket	by	labour	 
hire contractor, inquiry told’, Dale Webster,  
The Weekly Times, 19 February 2016 

•	 ‘Inquiry	looks	at	possible	links’,	Matthew	Dixon,	
Bendigo Advertiser, 23 February 2016 

•	 ‘Ballarat	workers	paid	$6	an	hour’,	Alex	Hamer,	
The Ballarat Courier, 23 February 2016

•	 ‘Workers	get	cash	in	hand:	delegate’,	Alex	
Hamer, Ballarat Courier, 23 February 2016

•	 ‘Victorian	teachers	demand	better	pay	and	
A-plus conditions’, Henrietta Cook, The Age, 
23 February 2016

•	 ‘Exploitation	of	Foreign	Workers	Must	Cease’	
(editorial), Bendigo Advertiser, 24 February 2016
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•	 ‘‘‘Boot	out	contractors”,	head	of	Victoria’s	fruit	
growers says’, Dale Webster, The Weekly Times, 
24 February 2016

•	 ‘Exploitation	of	foreign	workers	must	cease’	
(editorial), The Weekly Times, 24 February 2016

•	 ‘Workers	need	national	plan’,	Toni	Brient,	
Sunraysia Daily, 25 February 2016

•	 ‘Contractor	cons	motel’,	Shepparton News,  
29 February 2016

•	 ‘Fruit	picker	not	paid’	Shepparton News,  
29 February 2016

•	 Anthony	Forsyth	Interview	with	 
Jonathan Kendall, ABC Gippsland Radio,  
29 February 2016

•	 Anthony	Forsyth	Interview	on	 
WIN-TV Gippsland, 29 February 2016

•	 ABC 774 Melbourne and ABC Gippsland, 
‘CFMEU warns inquiry about labour hire 
agencies’, 29 February 2016

•	 News	Reports,	ABC 774, 29 February 2016

March 2016
•	 ABC Gippsland Radio, Interview with  

Derek Dent, NUW, 1 March 2016

•	 ABC Gippsland Radio, Interview with East 
Gippsland Food Cluster CEO, Dr Nicola Watts, 
1 March 2016

•	 ABC Breakfast Radio Gippsland,  
Jonathan Kendall interview with Secretary 
Gippsland Trades and Labour Council,  
Steve Dodd, 1 March 2016

•	 ‘Farmers	to	make	pay	checks’,	Weekly Times,  
2 March 2016

•	 ‘Backpackers	targeted	by	“dodgy	labor	 
hire companies” in “culture of impunity’’’, 
ABC The World Today, 2 March 2016 at:  
http://www.abc.net.au/news/2016-03-02/
backpackers-targeted-by-labour-hire-
companies--inquiry-hears/7213328 

•	 ‘Unions	claim	labour	hire	firms	underpaying	
workers’, ABC PM, 4 March 2016 at:  
http://www.abc.net.au/pm/content/2016/
s4419004.htm 

•	 ‘Malaysians	working	in	Australia	trapped	in	 
black market’, Singapore Today, 3 March

•	 ‘“Workers	significantly	underpaid”,	Inquiry	told’,	
Latrobe Valley Express, 3 March 2016

•	 ‘Labour	abuse	allegations	disturbing’,	 
Toni Brient, Sunraysia Daily, 5 March 2016

May 2016
•	 ‘Coalition	MPs	urge	govt	to	set	up	labour	hire	

licensing regime’, Workforce, 6 May 2016

July 2016
•		SBS Insight, ‘Fair Work Fair Pay’, 26 July 2016
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Attachment B – List of submissions
1  Dr Robyn Cochrane

2  Ms Lucy

3  Mr Mark Cory

4  Confidential

5  Dr G V J Forsyth

6  Mr Benedict Lim

7  Mr Michael Rizzo

8   Northern Mallee Local Learning  
& Employment Network

9  MADEC

10 Mr John Alldis

11 Mr Sam Popovski

12 Associate Professor Joo-Cheong Tham

13 Women’s Information and Referral Exchange 

14 Confidential

15 Gangmaster’s Licensing Authority

16 Dr Jill Murray

17  Professor David Whyte,  
University of Liverpool

18  Bendigo Uniting Churches Social Justice 
Group

19 Confidential

20 Mr Luke Martin 

21  Bernard Constable, Shearers and Rural 
Workers Union

22 AUSVEG

23 Dr Dan Woodman

24 Confidential

25 Victorian Chamber of Commerce and Industry

26 Mr David Armstrong

27  Construction, Forestry, Mining and Energy 
Union Construction and General Division 
Victorian Branch

28  Communication Workers Union Postal and 
Telecommunications Branch

29 Mildura International Backpackers

30 The Hon. Mr Peter Crisp MP

31  Australian Services Union Victorian Tasmanian 
Authorities and Services Branch

32 Dr Elsa Underhill

33 Victorian Council of Social Service

34 Professionals Australia

35  Health and Community Services Union 
(Victorian Branch)

36  Shop, Distributive and Allied Employees 
Association (Victorian Branch)

37 Media, Entertainment and Arts Alliance

38 Master Builders Association of Victoria

39  Information Technology Contract and 
Recruitment Association 

40  The Connect Group Pty Ltd (Seasonal 
Workers Australia)

41  Victorian Trades Hall Council on behalf of 
individual workers

42  Construction, Forestry, Mining and Energy 
Union Victorian District Mining and Energy

43 Mr David Cragg

44 Confidential

45 Housing Industry Association

46 JobWatch

47  Australian Services Union Victorian Private 
Sector Branch

48 Safety Institute of Australia

49 Victorian Farmers Federation

50 Ms Sou Abbas

51 Victorian Automobile Chamber of Commerce 

52 Jesuit Social Services

53 Ai Group

54  Victorian Trades Hall Council and  
CFMEU on behalf of individual workers

55  Australian Chamber of Commerce and 
Industry 

56  Australian Education Union on behalf of 
individual workers

57  Justice and International Mission Unit, Synod 
of Victoria and Tasmania, Uniting Church

58  Victorian Trades Hall Council and  
AMWU on behalf of individual workers

59 Australian Mines and Metals Association

60 Prestige Staffing Personnel

61  Community and Public Sector Union 
Communications and Science Branch

62 Western Community Legal Centre 

63 Mr Caleb Tan

64 Anonymous

65 Robinvale Network House
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66 Mr yi Wang

67  Air Conditioning and Mechanical  
Contractors Association

68  Victorian Trades Hall Council and  
ANMF on behalf of individual workers

69 Mr Jeff Sim

70  Institute for Safety, Compensation and 
Recovery Research

71 Independent Contractors Australia

72 Confidential

73 Australian Institute of Employment Rights 

74  Victorian Trades Hall Council and  
NTEU on behalf of individual workers

75  Victorian Trades Hall Council and  
NUW on behalf of individual workers

76 Australian Council of Trade Unions

77 Australian Meat Industry Employees Union

78 Health Workers Union

79 Maurice Blackburn Lawyers

80 Transport Workers Union

81 Independent Education Union 

82 young Workers Centre

83 Geelong Trades Hall Council

84 Victoria Legal Aid

85 PMA Australia-New Zealand

86 Victorian Trades Hall Council

87 Confidential 

88 Australian Nursing and Midwifery Federation

89 Per Capita

90 Work + Family Policy Roundtable

91 National Union of Workers

92  Textile, Clothing and Footwear Union  
of Australia

93 Mr Harry Marshall

94 Community and Public Sector Union

95 Australian Manufacturing Workers Union

96  Dr Fiona MacDonald and Professor Sara 
Charlesworth

97 Confidential

98 United Voice

99  Centre for Employment and 
Labour Relations Law

100 National Tertiary Education Union

101 Springvale Monash Legal Service

102  Victorian Trades Hall Council on behalf of 
individual workers

103 Australian Education Union

104 Ryan Carlisle Thomas Lawyers

105 Confidential 

106 East Gippsland Food Cluster

107 Agri Labour Australia

108 SlaveryLinks

109 Dr Joanna Howe

110  Recruitment and Consulting Services 
Association

111 Ethnic Council of Shepparton and District Inc

112 Rumbulara Aboriginal Cooperative

113 Franchise Council of Australia

114 Chandler McLeod

115 Ms Marita Taverner 

116 Confidential

117 Jones Engineering

118 Confidential 

119  Confidential

120  Ethical Clothing Australia

SS1  Dr Elsa Underhill

SS2   Construction, Forestry, Mining and  
Energy Union, Construction and  
General Division, Victorian Branch

SS3   Recruitment & Consulting Services 
Association

SS4  Community and Public Sector Union

SS5   Information Technology Contract  
and Recruitment Association

SS6  Confidential 

SS7  Ai Group

SS8  Victorian Trades Hall Council

SS9  National Union of Workers 
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Attachment C – Practice Direction No 1

Practice Direction No.1 - Conduct of Hearings of the Inquiry

Introduction

1.   On 13 October 2015, the Minister for Industrial Relations, the Hon. Natalie Hutchins MP, 
appointed me to constitute a Formal Review pursuant to section 93(2) of the Inquiries 
Act 2014 (Vic) (the Act), to inquire into and report on specified Terms of Reference (the 
Inquiry).

2.   This Practice Direction is made pursuant to section 103(1) of the Act, and is to be read in 
conjunction with the Act. 

3.   This Practice Direction deals with procedural matters relating to all hearings of the Inquiry, 
including public hearings and closed hearings. 

4.   This Practice Direction may be varied from time to time. The Inquiry may, at any time,  
depart from this Practice Direction if it considers it appropriate to do so.

All Hearings

5.   The Inquiry will hold a series of hearings to inform itself in relation to the Terms of 
Reference.

6.   The conduct of hearings of the Inquiry is within the discretion of the Chairperson of 
the Inquiry, subject to the Act, the establishing instrument and the requirements of 
procedural fairness. 

7.  Hearings of the Inquiry will be conducted in an informal manner. In particular: 

  a.  The Inquiry is not bound by the rules of evidence or any practices or procedures 
applicable to courts of record, and may inform itself on any matter as it sees fit; 

  b.  The Inquiry may allow a person to be legally represented. However legal  
representation is neither expected nor required by the Inquiry; and

  c.  Witnesses appearing at hearings will not be required to swear an oath or make an 
affirmation. However, witnesses should note that it is an offence under section 120  
of the Act for a person to make a statement or provide a document to the Inquiry 
that the person knows to be false or misleading. 

8.   Inquiry hearings will be recorded and transcribed, for the Inquiry’s internal use.  
The Inquiry will provide a witness with a copy of the transcript of his/her own evidence 
upon request by that witness. 

9.   Recording or filming the proceedings of a hearing of the Inquiry is not permitted,  
except in the following circumstances: 

  a.  Any opening statement by the Chairperson of the Inquiry may be filmed or recorded; 
and 

  b.  The Inquiry may authorise a recording to be made for the purpose of transcribing 
proceedings of the Inquiry (as provided for in paragraph 8 of this Practice Direction).

Victorian Inquiry into the Labour  
Hire Industry and Insecure Work
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10.  In accordance with section 111(4) of the Act, a witness giving information or evidence at a 
hearing of the Inquiry has the same protection and immunity as a witness in proceedings 
in the Supreme Court of Victoria. Further, in accordance with section 112(1) of the Act, 
subject to the exception in section 112(2), information or evidence given by a witness at 
a hearing of the Inquiry is not admissible in evidence or otherwise able to be used against 
that witness in any other proceedings, except proceedings for an offence against the Act or 
section 254 of the Crimes Act 1958 (Vic) (destruction of evidence) in relation to the Inquiry. 

11.  The Chairperson of the Inquiry may make an order excluding any person from a hearing 
in accordance with section 104 of the Act. Where a section 104 order is made during a 
hearing, a copy of the order will be posted on a door of, or in another conspicuous place 
where notices are usually posted at, the place where the hearing is being conducted. 

12.  The Chairperson of the Inquiry may make an order prohibiting or restricting publication 
of information in respect of a hearing in accordance with section 106 of the Act. Where a 
section 106 order is made during a hearing, a copy of the order will be posted on a door of, 
or in another conspicuous place where notices are usually posted at, the place where the 
hearing is being conducted. 

Public Hearings

13. Subject to any contrary order made pursuant to the Act, hearings will be open to the public.

14.  The dates, times and locations of public hearings will be published on the Inquiry website 
at www.economicdevelopment.vic.gov.au/labourhireinquiry. 

Closed hearings 

15.  The Inquiry may, subject to the requirements of procedural fairness, hold closed hearings 
upon the request of a witness who wishes to appear at a closed hearing, or on the 
Chairperson’s own motion, in the following circumstances: 

  a.  Where prejudice or hardship might be caused to any person, including harm to their 
safety or reputation; 

  b. Where the nature and subject matter of the hearing is sensitive;

  c. Where there is a possibility of any prejudice to legal proceedings; 

  d. Where the conduct of the proceeding would be more efficient and effective; or 

  e. Where the Chairperson of the Inquiry otherwise considers it appropriate to do so. 

16. Where the Chairperson of the Inquiry determines to hold a closed hearing, an order 
excluding all persons other than the Chair and members of staff of the Inquiry, the 
stenographer, the witness or witnesses and any legal representative or support person of the 
witness or witnesses will be made pursuant to section 104 of the Act. A copy of the order will 
be posted on a door of, or in another conspicuous place where notices are usually posted at, 
the place where the hearing is being conducted. 

17. Where a witness provides evidence or information to the Inquiry in a closed hearing,  
unless the Inquiry specifically informs the witness otherwise, the evidence and information 
provided at that hearing will be used on a de-identified (anonymous) basis. 

Professor Anthony Forsyth 
Chairperson 
Inquiry into the Labour Hire Industry and Insecure Work

Date: 20 November 2015
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Attachment D - List of hearing participants
23 November 2015 - Mildura 
•	 Sunraysia	Mallee	Ethnic	Communities	Council

•	 Sunraysia	Trades	and	Labour	Council,	Australian	
Workers Union

•	 Mildura	International	Backpackers

•	 Northern	Mallee	Local	Learning	and	Employment	
Network

•	 Murray	Mallee	Community	Legal	Service

•	 Australian	Services	Union	and	worker

•	 Closed	hearing	01	–	Labour	hire	agency	

24 November 2015 - Mildura
•	 Closed	hearing	02	–	Labour	hire	agency	

•	 Closed	hearing	03	–	Union	and	worker

•	 Closed	hearing	04	–	Two	workers

•	 Closed	hearing	05	–	Labour	hire	agency

•	 Closed	hearing	06	–	Community/Government	

•	 Closed	hearing	07	–	Community/Government

30 November 2015 - Dandenong
•	 National	Union	of	Workers	and	four	workers

•	 Closed	hearing	08	–	Labour	hire	agency

•	 South	East	Melbourne	Manufacturing	
Association

•	 Adecco

•	 Australia	Wide	Personnel	

1 December 2015 - Dandenong
•	 Closed	hearing	09	–	Union	and	worker

•	 ABeCK	Group

•	 Springvale	Monash	Legal	Service

•	 Closed	hearing	10	–	Union	and	worker

•	 Australian	Manufacturing	Workers	Union	 
and worker

7 December 2015 - Geelong
•	 Caleb	Tan

•	 National	Union	of	Workers	and	worker

•	 Closed	hearing	11	–	Worker

•	 Diversitat,	the	Geelong	Ethnic	 
Communities Council

•	 Closed	hearing	12	–	Community/Government

•	 Closed	hearing	13	–	Labour	hire	agency

•	 Textile	Clothing	and	Footwear	Union	of	Australia

•	 Closed	hearing	14	–	Union

•	 United	Voice	and	worker	

•	 Closed	hearing	15	–	Worker	

8 December 2015 - Geelong
•	 Australian	Manufacturing	Workers’	Union	 

and worker

•	 Geelong	Trades	and	Labour	Council

•	 National	Union	of	Workers	and	workers

•	 Closed	hearing	16		–	Small	business	owner

•	 Deakin	University	Student	Services	

•	 Closed	hearing	17	–		Worker

9 December 2015 - Melbourne 
•	 The	Hon.	Mr	Peter	Crisp	MP

•	 Closed	hearing	18	–	Community/Government

8 February 2016 - Melbourne
•	 Australian	Industry	Group

•	 Victorian	Trades	Hall	Council,	Media	
Entertainment and Arts Alliance, Health and 
Community Services Union, and worker

•	 United	Voice,	Council	of	International	Students	
Australia and workers

•	 AUSVEG	VIC	

•	 Victorian	Chamber	of	Commerce	and	Industry

•	 Australian	Council	of	Trade	Unions	and	National	
Union of Workers

•	 PMA	Australia	and	New	Zealand

•	 International	Confederation	of	Private	
Employment Agents

•	 Information	Technology	Contract	and	
Recruitment Association

9 February 2016 - Melbourne
•	 Women’s	Information	Referral	Exchange

•	 Victorian	Council	of	Social	Service	

•	 Australian	Manufacturing	Workers’	Union	and	
workers

•	 Communication	Workers	Union	and	worker

•	 Housing	Industry	Association

•	 Western	Community	Legal	Centre
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•	 Construction,	Forestry,	Mining	and	Energy	Union	
Construction Division and worker

•	 Vegetable	grower	Mr	Andrew	Young

•	 JobWatch

•	 Closed	hearing	19	–	Community/Government	
and worker

10 February 2016 - Melbourne
•	 Australian	Education	Union	and	workers

•	 National	Union	of	Workers	and	worker

•	 Australian	Nursing	and	Midwifery	Federation

•	 Australian	Chamber	of	Commerce	&	Industry

•	 National	Tertiary	Education	Union

•	 Community	and	Public	Sector	Union

•	 Victoria	Legal	Aid

•	 Victorian	Farmers’	Federation

•	 Australasian	Meat	Industry	Employees’	 
Union Victorian Branch

15 February 2016 - Shepparton
•	 Closed	hearing	20	–	Union	and	workers

•	 Shepparton	Fruit	Growers’	Association

•	 Fruit	grower	Mr	Peter	Hall

•	 Community/worker	advocate

•	 Australian	Workers	Union

•	 Goulbourn	Valley	Trades	and	Labour	Council

•	 Closed	hearing	21	–	Worker

•	 Labour	contractor	and	workers	

•	 Labour	contractor	Mr	Nabi	Baqiri	and 
fruit grower Mr Peter Hall

16 February 2106 - Shepparton
•	 Ablecare	Staffing

•	 Ethnic	Council	of	Shepparton

•	 Closed	hearing	22	–	Labour	hire	agency

•	 Community	member	and	informal	
accommodation provider

22 February 2016 - Melton
•	 Teacher	Agency	Network	of	Victoria	

•	 Australian	Services	Union

•	 Closed	hearing	23	–	Union	and	worker

•	 National	Union	of	Workers	and	worker

•	 Closed	hearing	24	–	Labour	hire	agencies

•	 Recruitment	and	Consulting	Services	
Association

•	 Independent	Education	Union

•	 Uniting	Church	of	Australia

•	 Chandler	Macleod

•	 Transport	Workers	Union

23 February 2016 - Ballarat
•	 Ballarat	Regional	Trades	and	Labour	Council

•	 Community	and	Public	Sector	Union	and	worker

•	 Australian	Education	Union	and	workers

•	 Simpson	Personnel

•	 Bendigo	Trades	Hall	Council

25 February 2016 - Melbourne
•	 Australian	Education	Union	and	workers

•	 Standby	Staff	Services

•	 Slavery	Links	Australia

•	 Shop,	Distributive	and	Allied	Employees’	
Association

•	 Worker

•	 Closed	hearing	25	–	Labour	hire	agency

29 February 2016 - Morwell 
•	 CFMEU	Mining	and	Energy	Division

•	 Closed	hearing	26	–	Labour	hire	agency

•	 Closed	hearing	27	–	Labour	hire	agency

•	 Closed	hearing	28	–	Worker

•	 Gippsland	Trades	and	Labour	Council

•	 Closed	hearing	29	–	Community	member	

•	 National	Union	of	Workers	and	workers

•	 East	Gippsland	Food	Cluster

1 March 2016 - Morwell
•	 Accommodation	provider

•	 Closed	hearing	30	–	Labour	hire	client

•	 National	Union	of	Workers
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Attachment E –  
List of academic forum participants

Professor Sara Charlesworth 
Department of Management, RMIT University

Dr Robyn Cochrane 
Department of Management, Faculty of Business and Economics, Monash University

Dr Joanna Howe 
Senior Lecturer, University of Adelaide Law School and Consultant with  
Harmers Workplace Lawyers

Dr John Howe 
Deputy Dean of the Melbourne Law School, and Co-Director of the Centre for Employment  
and Labour Relations Law, University of Melbourne

Mr Kevin Jones 
Safety Institute of Australia, OHS Consultant, freelance writer

Mr Tim Lyons 
Research Fellow, Per Capita

Dr Fiona Macdonald 
Department of Management, RMIT University

Dr Tui McKeown 
Faculty of Business and Economics, Monash University and Board Member,  
Independent Contractors Australia 

Ms Claire Ozich 
Executive Director, Australian Institute of Employment Rights

Ms Amanda Sampson 
Research Officer within the Evidence Review Hub at the Institute for Safety, 
Compensation and Recovery Research

Ms Maria Azzurra Tranfaglia 
PhD Candidate and Research Fellow, Centre for Employment and  
Labour Relations Law, University of Melbourne

Dr Elsa Underhill 
Senior Lecturer, Faculty of Business and Law, Deakin University

Dr Dan Woodman 
School of Social and Political Sciences, University of Melbourne
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Attachment F – List of informal consultations
9 October 2015
•	 Victorian	Trades	Hall	Council

30 October 2015
•	 National	Union	of	Workers

2 November 2015
•	 Charles	Cameron,	representing	Recruitment	 

and Consulting Services Association

9 November 2015
•	 Recruitment	and	Consulting	Services	

Association
•	 Australian	Industry	Group

17 November 2015
•	 South	East	Melbourne	Manufacturers	Alliance
•	 Victorian	Chamber	of	Commerce	and	Industry

18 November 2015
•	 Australian	Taxation	Office

27 November 2015
•	 Employment	Relations	Policy,	Labour	Science	

and Enterprise Group – Ministry of Business, 
Innovation & Employment (New Zealand)

•	 NZ	Labour	Inspectorate
•	 NZ	Council	of	Trade	Unions
•	 Business	NZ

14 December 2015
•	 Australian	Taxation	Office

19 January 2016
•	 Fair	Work	Ombudsman

1 February 2016
•	 Transport	Workers	Union
•	 Franchise	Council	of	Australia
•	 Australian	Council	of	Trade	Unions
•	 Master	Grocers	Association	–	Independent	

Retailers
•	 Information	Technology	Contract	&	 

Recruitment Association

2 February 2016
•	 Australian	Services	Union
•	 Victorian	Farmers’	Federation
•	 Australian	Workers’	Union

16 March 2016
•	 UK	Home	Office	&	Migration	Advisory	

Committee (proposed Labour Market 
Enforcement Undertakings & Code of Practice)

•	 Gangmasters’	Licensing	Authority	 
(Overview of Licensing Scheme)

•	 International	Organisation	for	Migration
•	 HM	Revenue	&	Customs	(National	Minimum	

Wage Enforcement)
•	 Department	for	Business	Innovation	&	Skills
•	 Operations	Working	Group	–	representatives	 

of Home Office/BIS/GLA/HMRC

17 March 2016
•	 Employment	Agency	Standards	Inspectorate
•	 Home	Office	(Modern	Slavery	Act	and	proposed	

Director of Labour Market Enforcement)
•	 UK	Low	Pay	Commission
•	 National	Crime	Agency	-	UK	Human	Trafficking	

Centre
•	 University	College	London
•	 Anti-Slavery	International	and	the	 

Ethical Trading Initiative
•	 Trades	Union	Congress

18 March 2016
•	 Gangmasters’	Licensing	Authority	 

(Enforcement & Compliance)
•	 Crown	Prosecution	Service	 

(Forced Labour Offences)
•	 School	of	Management	&	Business, 

Kings College London

17 May 2016
•	 Mildura	Rural	City	Council	

2 June 2016
•	 Victorian	Government,	Department	of	 

Health and Human Services

8 June 2016
•	 WorkSafe	Victoria

18 July 2016
•	 Victorian	Government	Department	of	Education	

and Training

1 August 2016
•	 Professor	Judy	Fudge,	Kent	Law	School,	

University of Kent 
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Schedule 1 - summary of evidence received from individual worker submissions via online portal

Organisation Category of 
employment Industry Underpayment

Access to 
workers 
compensation

Insecure 
future

Working 
conditions

Predictable 
roster

AEU

Submission  
no 56

110 worker 
submissions

24 directly 
employed casuals

9 labour hire

4 sham contracting

73 on rolling 
contract

4 informally 
employed

Education: 102

Tourism: 1

Entertainment: 1

Food industry: 1

91 paid fairly

27 underpaid

89 reported 
access to workers 
compensation

29 reported 
no access to 
compensation

107 reported  
that they felt 
insecure about 
the future of their 
employment

11 said they  
felt secure

87 said they felt 
safe at work

31 reported  
unsafe working 
conditions

90 said they had a 
predictable roster

28 said they  
did not have a 
predictable roster

AMWU

Submission  
no 58

34 worker 
submissions

12 directly 
employed  
casuals

3 labour hire

1 sham  
contracting

5 on rolling  
contract

Manufacturing: 9

Trades & services: 3

Mining, resources & 
energy: 3,

Transport & 
logistics: 2

Warehousing: 2

Agriculture: 1

Mapping, surveying 
& town planning: 1

Auction house/
valuations: 1

Construction: 1

19 paid fairly

13 underpaid

14 reported 
access to workers 
compensation

18 reported 
no access to 
compensation

29 reported that 
they felt insecure 
about the future of 
their employment

3 said they felt 
secure

11 said they felt 
safe at work

21 reported  
unsafe working 
conditions

13 said they had a 
predictable roster

19 said they  
did not have a 
predictable roster

The information in this table is of a qualitative nature only, as not all submitters addressed each feature described in the table.  
Further, some submissions related to work outside Victoria. 
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Schedule 1 - summary of evidence received from individual worker submissions via online portal

Organisation Category of 
employment Industry Underpayment

Access to 
workers 
compensation

Insecure 
future

Working 
conditions

Predictable 
roster

ANMF

Submission  
no 68

55 worker 
submissions

19 directly 
employed  
casuals

27 labour hire

4 informally 
employed

Disability/ 
aged care/ 
health: 46

44 paid fairly

6 underpaid

33 had access 
to workers 
compensation

17 reported 
no access to 
compensation

37 reported that 
they felt insecure 
about the future of 
their employment

13 said they felt 
secure

28 said they felt 
safe at work

22 reported  
unsafe working 
conditions

11 said they had a 
predictable roster

39 said they  
did not have a 
predictable roster

CFMEU

Submission  
no 54

28 worker 
submissions

8 directly  
employed casuals

11 labour hire

5 sham contracting

1 on rolling contract

1 informally 
employed

Construction: 13

Food industry: 2

Telecomm- 
unications: 2

Security: 1

Entertainment: 1

Mining: 1

 15 paid fairly

 11 underpaid

10 had access 
to workers 
compensation

16 reported 
no access to 
compensation

25 reported that 
they felt insecure 
about the future of 
their employment

1 said they felt 
secure

5 said they felt  
safe at work

21 reported  
unsafe working 
conditions

10 said they had a 
predictable roster

16 said they  
did not have a 
predictable roster

NTEU

Submission  
no 74

98 worker 
submissions

75 directly 
employed casuals

3 labour hire

4 sham contracting

10 on rolling 
contract

Education: 79

Community 
services: 2

Health: 2

Hospitality: 1

 53 paid fairly

 40 underpaid

53 had access 
to workers 
compensation

40 reported 
no access to 
compensation

83 reported that 
they felt insecure 
about the future of 
their employment

10 said they felt 
secure

74 said they felt 
safe at work

19 reported  
unsafe working 
conditions

52 said they had a 
predictable roster

41 said they  
did not have a 
predictable roster
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Organisation Category of 
employment Industry Underpayment

Access to 
workers 
compensation

Insecure 
future

Working 
conditions

Predictable 
roster

NUW

Submission  
no 75

137 worker 
submissions

68 Labour hire

43 direct casual

1 direct part time

7 sham contracting

1 on rolling  
contract

8 informally 
employed

Agriculture: 38

Warehousing: 27

Hospitality: 18

Market research: 6

Transport and 
logistics: 6

Manufacturing: 4

Call centre: 3

Retail/sales: 3

Construction: 2

Education: 2

Entertainment: 2

Mining, resources & 
energy: 2

Trades and 
services: 2

Health: 1

55 paid fairly

79 underpaid

54 had access 
to workers 
compensation

80 reported 
no access to 
compensation

113 reported  
that they felt 
insecure about 
the future of their 
employment

21 said they  
felt secure

63 said they felt 
safe at work

71 reported  
unsafe working 
conditions

47 said they had a 
predictable roster

87 said they  
did not have a 
predictable roster

Schedule 1 - summary of evidence received from individual worker submissions via online portal
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Organisation Category of 
employment Industry Underpayment

Access to 
workers 
compensation

Insecure 
future

Working 
conditions

Predictable 
roster

VTHC

Submissions 
no 41 and 102 
Supplementary 
Submission no 8

121 worker 
submissions

27 directly 
employed casuals

20 labour hire

6 sham contracting

8 on rolling  
contract

6 informally 
employed

Hospitality: 5

Security: 3

Disability/ 
aged care/ 
health: 4

Education: 9

Warehousing: 1

Construction: 7

Retail: 3

Acting: 1

Shipping: 1

Manufacture: 2

Law: 1

48 paid fairly

19 underpaid

41 had access 
to workers 
compensation

26 reported 
no access to 
compensation

61 reported  
that they felt 
insecure about 
the future of their 
employment

6 said they  
felt secure

41 said they felt 
safe at work

26 reported  
unsafe working 
conditions

32 said they had a 
predictable roster

33 said they  
did not have a 
predictable roster

Schedule 1 - summary of evidence received from individual worker submissions via online portal
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Agency
Main form of 
engagement  
of workers

Usual duration  
of employment 

Number of 
employees 

Industry and 
occupational 
coverage 

Use of temporary 
migrant workers 

Main use  
by clients 

Confidential 100% of the agency’s 
workforce are casual 
workers. Casual 
employees receive a 
25% casual loading. 

In 95% of cases the 
employment duration is 
less than 12 months.

50 to 90 employees are 
assigned per week.

Coverage of both 
skilled and unskilled 
occupations and blue 
collar and white collar 
industries. Primarily 
administration, also 
shed hands, factory 
workers, process 
workers and forklift 
drivers.

There are a small 
percentage of 
temporary migrant 
workers engaged in 
blue collar positions. 

Clients use their 
services when the 
client is not certain 
of their capacity to 
sustain a permanent 
role. Alternatively, 
where a business 
needs a temporary 
solution in performing 
or catching up on the 
workload for a certain 
aspect of business 
operations or due to 
workplace operational 
needs.

Confidential Approximately 96% 
of their workforce 
are casual, about 
4% are on fixed term 
contracts. They do not 
engage independent 
contractors or workers 
on ABNs. 

The average duration 
of employment is 
generally less than 12 
months. This is largely 
dependent on industry 
with many short term 
assignments. 

The agency engages 
over 1000 workers 
each year in Australia. 
On average, they 
have around 190 FTE 
workers in employment 
each week.

The majority of 
work is unskilled; 
principally in the 
food processing and 
horticulture industries 
but also in some other 
industries such as 
construction and heavy 
manufacturing.

The agency recruits 
nearly 350 temporary 
migrant workers from 
overseas to work 
in Australia. They 
occasionally engage 
working holiday visa 
holders.

Not stated.

The information in this table is of a qualitative nature only, as not all participants addressed each feature described in the table. 
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Schedule 2 – summary of evidence received from labour hire agencies

Agency
Main form of 
engagement  
of workers

Usual duration  
of employment 

Number of 
employees 

Industry and 
occupational 
coverage 

Use of temporary 
migrant workers 

Main use  
by clients 

Confidential The agency engages 
some workers on fixed 
term contracts but 
the vast majority of 
the workforce (nearly 
100%) is on a casual 
basis.

The employment 
duration varies 
depending on the 
situation of the client.

The agency employs 
about 600 recruitment 
staff across Australia. 
In addition, they 
engage about 15,000 
to 20,000 people on a 
weekly basis in the  
on-hire industry or 
labour hire industry.

2000 of these are 
based in Victoria.

The agency estimates 
that about 31% of their 
workforce are unskilled 
or semi-skilled; a 
further 31% are 
skilled tradespeople 
or professional blue 
collar workers; and 
approximately 38% 
are professional white 
collar or managerial 
positions. 

The agency does not 
engage temporary 
migrant workers but 
has observed other 
agencies doing so. 

Clients use the 
agency’s services 
to  ramp up and 
ramp down their 
work capacity, and 
to respond faster to 
business demand. 
They are able to find 
staff quickly, and to 
staff business peaks 
and specific projects.

Confidential Not stated. Not stated. Not stated. Most of their workforce 
are blue collar –  
predominantly farming.

They primarily engage 
people on working 
holiday visas who need 
the 88 days to get their 
second year on the 
visa.

Not stated. 

Confidential All their workers 
are casual, but 
they generally use 
the terminology 
‘contractors’ or ‘labour 
hire’.

Not stated. Not stated. Their workforce is 
mostly white collar, 
especially government 
and public sector roles,  
as well as customer 
service, contact centre 
and professional 
services as well.

Not stated. They get a lot of 
work with outsourced 
contact centres at 
short notice on  large 
customer service 
campaigns.
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Agency
Main form of 
engagement  
of workers

Usual duration  
of employment 

Number of 
employees 

Industry and 
occupational 
coverage 

Use of temporary 
migrant workers 

Main use  
by clients 

Confidential Their workers are 
always engaged as 
casuals. 

Not stated. They have 4000 
casuals on the books 
across Australia.

They service everything 
from the public sector, 
to small to medium 
enterprises, and global 
blue chip companies.

Not stated. Not stated. 

Confidential Their workforce are 
casuals.

Not stated. They have about 30 
staff. 

They do not work in a 
particular industry.

They have no overseas 
workers.

Not stated. 

Confidential Their workforce is 
always casual.  

Not stated. They probably have 
120 to 150 workers 
each week.

They will do anything 
from administrative and 
reception roles right up 
to CEO recruitment. 
They also engage blue 
collar workers including 
labourers, drivers, 
cleaners, production 
workers, and packers.

Not stated. Not stated. 

Confidential The majority of the 
workforce are casual 
with some fixed 
term contracts and 
permanents.

Not stated. Not stated. They cover both 
skilled and unskilled 
occupations within 
the viticulture industry, 
with roles such as 
receptionists and 
vineyard hands.  

The majority of the 
workforce are on 
working holiday visas.

Not stated. 
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Agency
Main form of 
engagement  
of workers

Usual duration  
of employment 

Number of 
employees 

Industry and 
occupational 
coverage 

Use of temporary 
migrant workers 

Main use  
by clients 

Confidential 100% of their 
workforce are casual 
employees. 

Not stated. The agency has 
hundreds of employees 
on their books. 

They specialise in a 
particular white collar 
occupation. 

Some other agencies 
use workers on 457 or 
other temporary work 
visas. 

They are used to fill 
temporary positions. 
The agency claims 
they have witnessed 
differential treatment of 
agency and permanent 
staff on matters such 
as superannuation, 
insurance, long service 
leave and reference 
checks.

Confidential 100% of their 
employees are casual, 
and terminable at 
one hour’s notice. 
They offer each of 
their workers the 
option to convert to 
a  permanent position 
after 13 weeks.

Not stated. They have 186 staff. Not stated. They engage many 
working holiday visa 
holders.

Clients use their 
services to supplement 
their permanent staff 
due to fluctuating 
demand. 

Chandler MacLeod

Submission no 114

22 February 2016

Melton

90% of their workforce 
are casual, while 
around 10% are 
engaged on fixed term 
contracts.

Not stated. The agency has about 
13,000 workers on their 
books across Australia, 
and around 9110 in 
Victoria. They engage 
approximately 4000 
workers per day. 

The agency estimates 
that 26% of their 
workforce are in clerical 
and administrative 
roles, 26% are 
labourers, and 23% are 
machinery operators 
and drivers.

Not stated. Not stated. 
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Agency
Main form of 
engagement  
of workers

Usual duration  
of employment 

Number of 
employees 

Industry and 
occupational 
coverage 

Use of temporary 
migrant workers 

Main use  
by clients 

Agri Labour Australia

Submission no 107

The agency does not 
engage independent 
contractors or workers 
on ABNs. The majority 
of their workers are 
casual employees, 
while a small number 
are in permanent 
positions. 

The average 
employment duration is 
three months or less. 

They engage 
approximately 700 
employees per week.

Not stated. Not stated. Not stated. 

The Connect Group/
Seasonal Workers 
Australia 

Submission no 40

They are licensed by 
the government to 
engage workers on 
the seasonal worker 
program.

Not stated. Not stated. Their workforce are 
seasonal workers and 
therefore classified as 
unskilled. 

The vast majority of 
their workforce would 
be on SWP visas in 
the agriculture and 
horticulture industries. 

Their clients are in 
the agriculture and 
horticulture industries. 

Adecco

30 November 2015

Dandenong

90% of their workforce 
are casual employees, 
and around 10% are 
on-hire permanents. 

Not stated. They employ 8000 
employees in Australia 
each day. 

They make around 
160,000 placements a 
year.

Around 70% of their 
workforce are in blue 
collar roles – mainly 
transport logistics 
and manufacturing. 
The remaining 30% 
(approximately) are in 
white collar positions 
such as call centres, 
administration and 
clerical roles. 

They engage some 
workers on student 
visas.

Clients use them to flex 
up their current labour, 
to manage seasonal 
peaks and to cover 
employees on leave. 
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Agency
Main form of 
engagement  
of workers

Usual duration  
of employment 

Number of 
employees 

Industry and 
occupational 
coverage 

Use of temporary 
migrant workers 

Main use  
by clients 

Australia Wide 
Personnel

30 November 2015

Dandenong 

100% of their labour 
hire business is in 
casual employment. 

There is no typical 
length. 

They employ 150 to 200 
people on a daily basis 
in NSW and Victoria. 
They employed 600-
700 employees in total 
last year.

Their workforce are 
primarily unskilled 
to semi-skilled in 
engineering and 
manufacturing roles. 

Not stated. Their work is seasonal 
and to match the 
needs of clients on a 
daily basis.

Kew Labour Solutions

1 December 2015

Dandenong

Their workers are 
always engaged as 
casuals.

There is no typical 
duration; it could be 
anywhere from four 
hours to under six 
months.

They have employed 
500 to 600 people 
in the past couple of 
months. 

They fill positions 
across the board 
from administration 
through to heavy plant 
operators and general 
labourers.

Not stated. They do some 
seasonal work and a 
lot of event work.

Ablecare Staffing

16 February 2016

Shepparton

All employees are 
casual.

There is no set 
duration.

They employ around 
100 workers. 

They are primarily a 
nursing agency, with a 
skilled workforce. 

They have some staff 
on working visas.  

Clients use them to 
cover staff shortages 
and to address short 
term needs for labour 
as they arise.

Simpson Personnel

23 February 2016

Ballarat

The vast majority 
of their workers are 
casual.

The average work 
duration is about a 
month.

They have between 
400 to 500 workers on 
the books per year.

They do both blue 
collar and white 
collar work, including 
harvesting and call 
centres.

They use 417 visa 
holders for a specific 
client because of a 
labour shortage in a 
particular area. 

They are primarily 
engaged for seasonal 
work and harvesting.
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Agency
Main form of 
engagement  
of workers

Usual duration  
of employment 

Number of 
employees 

Industry and 
occupational 
coverage 

Use of temporary 
migrant workers 

Main use  
by clients 

John George, 
Mildura International 
Backpackers

23 November 2015

Mildura

Submission no 29

Virtually all casuals.  Sometimes for a 
day and sometimes 
for many weeks or 
months. 

They offer 75 beds 
and endeavor to find 
employment for all 
backpackers who stay 
with them. 

Mainly horticultural 
growers in the local 
area. Unskilled fruit 
picking or other 
horticultural work. 

They predominately 
have backpackers with 
417 Working Holiday 
Visas or 462 Work and 
Holiday Visas. 417 Visa 
Holders are generally 
seeking specified work 
to satisfy the 88 day 
requirement to receive 
a second year visa 
extension. 

The majority of work is 
direct with the grower/
employer.  They have 
built up a regular group 
of employers who work 
with them to supply 
work for backpackers. 

Everlasting 
Agricultural 
Management

15 February 2016

Shepparton

The employees are 
paid as casuals. 

Not stated.  They place around 180 
to 250 workers with 
growers during the 
peak harvest season.

Horticultural work. Not stated. To find labour for 
harvesting season. 
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Agency
Main form of 
engagement  
of workers

Usual duration  
of employment 

Number of 
employees 

Industry and 
occupational 
coverage 

Use of temporary 
migrant workers 

Main use  
by clients 

Goulburn Valley 
Contractor Trust

15 February 2016

Shepparton

They pay employees at 
the casual rate. 

The contracts are of 
short duration, and 
may last for 1 to 2 
weeks before stopping 
for a month, then 
further work after that.  

Generally they employ 
20 to 40 people at a 
time. About 10 people 
have ongoing work for 
most of the year. 

Horticultural work.  
Mainly stone fruit such 
as plums, cherries, 
peaches, apricots and 
some apples. 

Their workforce 
mainly comes from 
the Afghani migrant 
community on 
permanent residency 
visas, but if they have 
a labour shortage they 
will hire employees 
from the backpacker 
hostels. 

To find labour for 
harvesting season. 

Jones Engineering

Submission No 117

The company employs 
permanent employees.  

Not stated.   Not stated.  Engineering 
and workshop 
manufacturing.  

Not stated.  Outsourcing or 
insourcing of labour for 
small manufacturing 
and engineering 
projects.  
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Abstract Over recent decades, developments in network

governance have seen governments around the world cede

considerable authority and responsibility to commercial

migration intermediaries for recruiting and managing

temporary migrant labour. Correspondingly, a by-product

of network governance has been the emergence of soft

employment regulation in which voluntary codes of con-

duct supplement hard (enforceable) legal employment

standards. This paper explores these developments in the

context of temporary migrant workers employed in Aus-

tralian horticulture. First the paper analyses the growing

use of temporary migrant labour in this industry. It then

describes how different types of intermediaries interact

with this workforce. The paper then outlines both hard and

soft employment regulations, and contrasts them with

actual employment conditions, questioning how a network

governance approach has affected this vulnerable work-

force. The paper concludes that changes in network gov-

ernance of migration and employment relations have

emasculated formal legal regulation, leaving market forces

to operate without effective or ethical constraints at the

expense of the public good.

Keywords Codes of conduct � Employment conditions �
Horticulture � Migration intermediaries � Occupational

health and safety � Temporary migrant workers

Introduction: Network Governance, Migration
Intermediaries and Codes of Conduct

This paper juxtaposes two dimensions to the changes in

network governance around work and migration. First is

the growing activity of commercially driven migration

intermediaries (Lindquist et al. 2012; Gammeltoft-Hansen

and Nyberg Sorensen 2013; Barrientos 2013; Groutsis et al.

2015). Second is the emergence of (voluntary) ethical

codes of conduct to regulate employment. This paper

considers these two developments in the context of Aus-

tralian horticulture—an industry which relies increasingly

on temporary migrant workers (TMWs) introduced by

intermediaries, and to whom ethical employment codes

may apply alongside industrial laws. The paper interrogates

what roles intermediaries play and what impact ethical

codes (and industrial laws) have in protecting employment

conditions for horticulture workers. A common perception

exists that TMWs in horticulture are vulnerable and

exploited (Underhill and Rimmer 2015a), however, little

analysis has investigated how network governance shapes

these outcomes.

Discussion of network governance reflects the escalation

of market liberalisation over the last three decades, and is

associated with the erosion of government institutions

acting in the ‘public good’. Such institutions have been

replaced by a mixture of public and private stakeholders,
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acting to achieve commercially viable and competitive

outcomes (Rhodes 2007; Bevir et al. 2003; Mette Kjaer

2011). Under such a model, market institutions are

endowed with multiple roles including moderating inter-

actions between various intermediary stakeholders,

employers and migrant workers, as well as monitoring and

ensuring accountability for stakeholder relationships.

This paper is concerned first with how network gover-

nance has enlarged the scope for migration intermediaries

to manage migrant worker access to destination labour

markets. The governance of migration has largely followed

a consistent path since World War II. That is, migrant

access to receiving country labour markets has shifted from

a primary reliance on national bodies (such as government

agencies) and supranational organisations to incorporate

the participation of private entities, or intermediaries like

migration agents, recruitment or employment agencies and

independent contractors (Marks 1957; McDowell et al.

2008; Rhodes 2007; Ward et al. 2001) which have come to

complement state agencies. Such intermediaries often act

as ‘middle men’ assisting and segmenting migrants into

host labour markets (Lindquist et al. 2012; van den Broek

et al. 2015). Increasingly the research suggests that due to

vested commercial interests these intermediaries can deli-

ver poor employment outcomes for the migrants seeking

assistance (Sporton 2013; Gammeltoft-Hansen and Nyberg

Sorensen 2013).

The paper then considers a second aspect of network

governance in which ethical codes of conduct are estab-

lished as private or voluntary tools to regulate workers’

rights. Such codes may be characterised as ‘soft regulation’

as distinguished from ‘hard regulation’ or legally

enforceable minimum standards guiding wages and

employment conditions (Sisson et al. 2003; Korver and

Oeij 2005; Macneil et al. 2013). Ethical codes of conduct

can operate directly (by guiding parties to the employment

relationship) or indirectly (by holding parties responsible

through value or supply chain relationships). We are con-

cerned with the first of these. Typically they require ethical

treatment of workers, sometimes specifying areas of focus

(such as diversity, training opportunity or occupational

health and safety), and sometimes requiring observance of

industrial laws. Research into the practical effectiveness of

such codes of conduct suggests that their impact is vari-

able. Thus private codes are found to supplement state

regulation where nation states actively protect labour

standards, but operate as weak substitutes where govern-

ment enforcement of labour standards is weak (Locke et al.

2013).

Voluntary codes have also been found to improve out-

come standards around working hours and occupational

health and safety (OHS) (Barrientos and Smith 2007),

while having little impact on process standards such as

freedom of association and the right to collective bar-

gaining (Anner 2012; Egels-Zandén and Merk 2014; Wang

2005). It is an open question as to whether employment

codes are likely to protect the employment conditions of

TMWs in Australian horticulture. Research on horticulture

in the USA (Pena 2010; Holmes 2013), Canada (Preibisch

2010), Northern Ireland (Potter and Hamilton 2014),

Australia (Underhill and Rimmer 2015a), and many other

countries argues that unequal power relations founded in

immigration status (Ruhs 2013) and low skill are associ-

ated with unenforceable legal rights, low pay and

exploitative employment conditions.

Notwithstanding such general research findings, agency

factors (Edwards and Ram 2006) create scope for the ethical

treatment of TMWs by both employers and intermediaries.

Employer behaviour is not uniform. One study of the eco-

nomically constrained farming industry in the Netherlands

(Kroon and Paauwe 2013) found that employer agency fac-

tors meant that some employers offered ethical, direct

employment conditions, while others chose low cost, pre-

carious employment. Similarly research into migrant

employment agencies has uncovered examples of a range of

ethical positions categorised as including: a ‘business case’

(where ethical arrangements drive a positive corporate

identity), ‘minimal compliance’ (meeting only baseline

regulations) and ‘social justice’ (responding to the needs of

migrant workers) (Forde and MacKenzie 2010).

This paper seeks to explore such options for ethical

treatment by looking first at the complex set of roles per-

formed by migration intermediaries, and second the com-

bined effect on employment conditions as shaped by both

voluntary ethical codes and hard employment regulation.

The important question posed is what scope does these

twin aspects of network governance create for ethical

conduct towards TMWs in Australian horticulture? Fig-

ure 1 provides a graphical illustration of the overall con-

ceptual framework used in this paper.

The paper is based upon an extensive review of sec-

ondary literature including government inquiries and

statistics relating to Australian horticulture, as well as a

fieldwork program undertaken in 2013/2014. The fieldwork

was divided into two parts. First, qualitative research was

conducted in three Australian states and territories,

including: Victoria (apples, cherries, vegetables, grapes,

citrus and dairy), Tasmania (apples, cherries and straw-

berries) and the Northern Territory (mangoes). Harvest

workers (a total of 58) were interviewed through focus

groups, which comprised six groups of working holiday

makers (WHMs) and one group of undocumented workers.

In addition, interviews were held with farmers, working

hostel proprietors, employment agencies, contractors, trade

union officials, health and safety authorities, and ethnic

community bodies.
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Secondly a survey, presented in both English and

Mandarin, was administered to harvest workers online

through a website commonly used to source employment.

A total of 303 completed responses were received. The

regional origin of respondents was: Australia and New

Zealand (15.5 %); Europe (55.1 %—mainly UK, Ireland,

Germany and France); Asia (23.1 %—mainly Taiwan and

South Korea); and the Americas (5.6 %—mainly Canadi-

ans). Of the respondents, 69 % were paid by farmers

directly and 27 % by intermediaries or contractors (4 %

were unpaid volunteers). Responses from Australian

workers (44) were removed from the analysis undertaken

using SPSS 21. All respondents gave their informed con-

sent prior to participating in the study. Undocumented (or

illegal) migrant workers could not be readily accessed nor

identified through the survey delivery method.

The following analysis is divided into five parts. First

the paper introduces the TMWs in Australian horticulture

who are its empirical focus, describing their growth and

distinguishing different types. The second section looks at

the migration intermediaries who interact with these

TMWs. It reviews the literature that distinguishes

Types of Migra�on Intermediaries

Macro Sphere: Regulated/ Public Ins�tu�ons 
(Formal arrangements)
Meso Sphere: Commercially- driven 
Independent/Contractor arrangements 
(Formal/informal arrangements)
Micro Sphere: Friendship and Kinship 
networks (Informal, trust based 
arrangements; Illicit/trafficking) 
Nb. Each sphere is guided by codes of conduct

Dominance of Employment Regula�on

Hard: Legally enforceable standards eg. 
Fair Work Act; Minimum wage & OHS 
regula�ons 

So�: Codes of conduct (voluntary)
(a) Employment codes of conduct
(b) Ethical codes of conduct standards 
(business case; minimal compliance; 
social jus�ce). 

Rela�onships between farmer/contractor and TMWs determine:

o Access to support services and accommoda�on
o Access to informa�on about working condi�ons 
o Access to support networks (trade unions; friendship/kinship 

networks) 

Agency Factors and Outcomes for TMWs

o Variable Recruitment/Selec�on processes
o Variable Quality of Housing  
o Variable Wages (ie piece rate etc)
o Variable Working Condi�ons (work intensity and OH&S)

Temporary Migrant Workers 
(WHMs and Undocumented workers)

Fig. 1 Network governance & outcomes for TMWs
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intermediary types, introduces a typology that captures

their diverse roles in Australian harvesting, and analyses

the roles performed by different intermediaries. The third

section describes employment regulations—both hard and

soft—that can affect this workforce including both mini-

mum wage and OHS laws, and codes of conduct applying

to employment practices. The fourth section presents

empirical evidence upon actual employment conditions,

contrasting those hired through an intermediary (or labour

contractor) with those employed directly by farmers. This

section also examines the effectiveness of state and net-

work governance regulations in protecting migrant work-

ers’ employment conditions, questioning the effect of hard

and soft regulations. Fifth, the paper concludes with some

reflections on the relevance of this Australian case to the

wider literatures upon network governance, migration

intermediaries and codes of conduct.

Temporary Migrant Workers in Australian
Horticulture: Growth and Types

The use (and at times abuse) of TMWs in horticulture is a

global phenomenon found in Europe (Castles 2006;

Palumbo and Scuibra 2015), Canada (Preibisch

2007, 2010) and the USA (Holmes 2013; Pena 2010).

However, Australia has only a short history of reliance

upon temporary migrants for harvest work. As recently as

the early 2000s it was estimated that Australian ‘permanent

itinerants’, retirees, holiday makers and students made up

between 70 and 80 % of the horticulture workforce, the

remaining 20–30 % being WHMs from overseas (Hanson

and Bell 2007). However, the share of Australian workers

has decreased while temporary migrant numbers are

increasing. Several factors are thought to have led Aus-

tralians away from harvest work, including the unpleasant,

seasonal and often remote nature of the work, and

improvements in social welfare payments in the late 1990s

which allow marginal workers to avoid such labour

(Mendes 2009). Although some picking is still done by

‘grey nomads’ (itinerant retirees) and other Australians, the

seasonal peak harvest workforce is overwhelmingly com-

posed of temporary migrants. The largest and most

important groups are WHMs and undocumented workers.

It is impossible to accurately estimate the total size of

the harvest workforce or its main constituent groups.

Recent estimates of the horticultural workforce range from

61,000 (Voice of Horticulture 2015) to 130,000 (Fair Work

Ombudsman 2010; Safe Work Australia 2013). These

estimates do not clearly allow for short engagements,

movement between districts, seasonal volatility or the use

of undocumented workers (Hanson and Bell 2007), creat-

ing uncertainty about the actual stock of jobs. Second, it is

difficult to estimate the numbers of temporary migrants

performing harvest work. They form a sub-group of

uncertain size within the much larger annual stock of

temporary entrants into Australia reported at around 1.5

million persons in 2014 (Productivity Commission 2015).

The most visible temporary migrants in horticulture are

WHMs. They are admitted through two visa schemes. Most

important are Subclass 417 visa holders—a scheme intro-

duced in 1975 allowing British, Irish and Canadian citizens

who were single, without dependents, and aged between 18

and 30 years, to work in Australia for 12 months. The

scheme now extends to 19 countries with which Australia

has reciprocal arrangements. In 2012/13 a total of 249,231

WHM visas were granted (DIBP 2014). Eligibility for a

second year visa extension was introduced in 2005. This

extension was made conditional upon WHMs going to

regional Australia where they were required to complete

88 days of work in agriculture, mining or construction.

Few WHMs can find work in mining and construction,

leaving harvest work as their only feasible option (NILS

2009). In 2012/13s year visa extensions were granted to

38,862 applicants—more than half from Asia (DIBP 2015)

of whom over 90 % qualified by taking harvest jobs. There

also exists a second (Subclass 462) visa scheme operated

by bilateral agreement with the USA and 12 other coun-

tries. This scheme was capped at 10,000 admissions (75 %

from the USA) and lacked a second year extension, giving

workers no incentive to take harvest jobs. However, in

2015 the scheme was amended creating a second year visa

extension for jobs (including harvest work) in Northern

Australia, and an allocation of 5000 visas to China. These

recent changes characterise the process by which tempo-

rary migration programs have evolved following pressure

from farm lobbies seeking to solve harvest labour

shortages.

The second major group of temporary migrants in har-

vest work are undocumented workers. These workers are

defined by the Department of Immigration and Border

Protection (DIBP) as ‘‘non-Australian citizens who are

working in Australia without a visa or who are in Australia

lawfully but working in breach of their visa conditions’’

(DIAC 2009, p. 1). As early as 1999 what was then known

as the Department of Immigration and Multicultural

Affairs and Indigenous Affairs (DIMIA) (later Department

of Immigration and Citizenship, DIAC and now the DIBP),

found significant numbers of undocumented workers

labouring as harvest workers and recommended harsh

penalties be imposed on employers. Farm lobby groups

opposed this recommendation because ‘‘it was not always

possible to attract sufficient legal workers during the har-

vest’’ (DIMIA 1999, p. 27). The number of undocumented

workers cannot be calculated because they risk deportation

if detected. DIAC claimed in 2010 that the total number of
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undocumented workers ranged between a lower limit of

40,000 and an upper limit of around 93,000 (DIAC 2011),

estimates that demonstrate the uncertainties inherent in

such calculations. However, fragmentary evidence suggests

their use is now very widespread in horticulture. Recent

studies have found that 79 % of growers were aware of the

use of undocumented workers, and a majority of harvest

workers were believed to be undocumented in several

remote regions (Doyle and Howes 2015). Indeed horticul-

ture is one of the major industries where the DIBP iden-

tifies undocumented workers. In 2010/11 it located 1788

undocumented workers of which a third were in agriculture

(DIAC 2011). This is likely to be the tip of a very large

iceberg. While farmers who use undocumented workers

risk prosecution, they are not obliged to check workers’

visas and often prefer to subcontract the management and

payment of workers through intermediaries to avoid direct

contact (Howells 2010), thereby absolving themselves of

direct responsibility.

Given the nature of the work and the job search process,

most temporary migrants in horticulture (whether WHMs

or undocumented workers) depend on intermediaries to

source employment. Several factors create this reliance.

First, harvest work is casual, with short picking seasons

(average job duration amongst survey respondents was just

20 days) and unpredictable harvest periods causing job

availability to be unreliable. Second, most growing districts

are remote from major cities, dislocating the flow of

accurate labour market information to potential workers.

Third, temporary migrants lack previous Australian work

experience to guide job search. Fourth, temporary migrants

often face economic and visa renewal pressures to min-

imise idle time between jobs. Combined, these factors

create dependence on intermediaries to help them find

work. Commenting on Mondex, an intermediary that brings

in WHMs from Taiwan and Korea, the Fair Work Com-

mission observed ‘‘if it were not for Mondex, many s.417

visa holders would find it difficult to work in Australia’’

(Fair Work Commission 2015a, p. 9). With such a diversity

of TMWs it would be unrealistic to expect migration

intermediaries to conform to a uniform type. In the fol-

lowing section, we examine how divisions in the TMW

workforce (especially between WHMs and undocumented

workers) are linked to different types of intermediary

arrangements.

Migration Intermediaries in Australian
Horticulture

Migration intermediaries have been defined as ‘‘agents that

intervene at various critical junctures to connect the

migrant to the destination country labour market’’

(Groutsis et al. 2015, p. 1559). This is a broad definition

encompassing a wide range of entities. First, legitimate

(often state licensed) intermediaries can be distinguished

from illegitimate traffickers of undocumented (Fernandez

2013; Triandafyllidou and Maroukis 2012), although some

intermediaries occupy nuanced positions on a continuum of

legality/illegality (Kemp and Raijman 2014). Second, the

intermediary role can itself be broken up into several

stages. Following Salt and Stein (1997), Groutsis et al.

(2015) categorise intermediary interventions into three

sometimes interdependent phases including (i) mobilisation

and attraction, (ii) allocation and labour market navigation/

entry, and (iii) post-settlement integration. Third, within

the context of a network governance model, intermediaries

comprise a complex blend of state, quasi-governmental and

commercial organisations bound together in a complex set

of behaviours and practices on a continuum ranging from

close government control to self-regulation and acting in

commercial self-interest (de Haas 2010; Gammeltoft-

Hansen and Nyberg Sorensen 2013). Intermediaries are

now said to perform an increasingly critical set of tasks

and, as a result, migrants have become reliant on them and,

in the extreme, financially beholden to their services

(Agunias 2009). To those organised intermediaries may

also be added another informal type where migrants assist

each other through networks such as kinship or friendship

groups (Boyd 1989; Elrick and Lewandowska 2008).

Drawing on these distinctions, we present in Table 1 a

typology of the intermediaries that play a role in bringing

temporary migrants into harvest jobs in Australia. We

classify them at three levels. In the macro-sphere are

government or quasi-government agencies. In the meso-

sphere are private migration agents, job placement or

information diffusion agencies who perform a range of

roles in recruiting and allocating TMWs into harvest work.

Finally, temporary migrants who find work by information

pooling, through social media and informal friendship or

ethnic networks, define the micro-sphere. These interme-

diaries may operate independently of each other or may

work in combination to service the needs of the TMWs.

Intermediaries in the Macro-sphere

Intermediaries in the macro-sphere can be divided into

those that administer the general influx of temporary

migrants, and those that offer more direct labour market

assistance. The main example of the first type is the DIBP

which issues s.417 and s.462 visas to TMWs seeking

horticulture work, thus licensing them to hunt for work;

inspects certified regional work duration to grant second

year visas; and manages those with expired visas. Because

the Subclass 417 visa scheme is uncapped, the DIBP does

not control the size of the flow of WHMs. Some supplier
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countries have similar government agencies that advise

exiting WHMs about work opportunities in Australia. They

have been known to intervene more directly in labour

supply, either by placing WHMs through labour hire con-

tractors or by warning their young nationals of the perils of

working in Australia. Following an expose in 2015 of how

some labour hire contractors underpaid, bullied and sexu-

ally harassed Taiwanese WHMs in the farm sector (Aus-

tralian Broadcasting Commission 2015), the Taiwanese

Working Holiday Youth Organisation launched a campaign

through the Taiwanese Ministry of Education to warn

would-be WHMs against going to Australia (Taipei Times

2015). The DIBP also intervenes in the harvest labour

market by raiding farms to arrest and deport undocumented

workers. In some instances Departmental vigilance is

exploited by unscrupulous intermediaries, revealing a

potentially perverse relationship between macro- and

meso-level intermediaries. For instance, in one case a

contractor paid his undocumented workers monthly,

deferring the last payment until their tourist visas would

expire and they were due to depart. He then reported his

workers to the Department of Immigration, which deported

them at the public’s expense, so that he ‘‘did not pay their

return airfares …and did not pay their final wages’’

(Howells 2010, p. 57).

The other important macro-level intermediary is the

government department responsible for job placement.

Following the dismantling of the public employment ser-

vice, the National Harvest Labour Information Service

(NHLIS) was established in 2003 when the Commonwealth

government contracted the Mildura and District Educa-

tional Cooperative (MADEC) to coordinate and distribute

information on harvest jobs. Information is distributed by

means of the harvest trail website, a free-call telephone

service and a booklet (NHLIS 2014) which lists regions,

produce and the likely harvest months. Job search in larger

regional centres is also aided by local agencies paid per

placement by the government. This network includes

MADEC itself and another eight agencies mostly operating

throughout Victoria and New South Wales (where large

scale irrigated horticulture is concentrated) or along the

Queensland coastal belt. The ‘Harvest Trail’ promoted by

the NHLIS publicises the ideal of a healthy, fun lifestyle,

chasing the sun around Australia throughout the year while

earning money (NHLIS 2014). Australia’s climatic range

and diverse growing seasons mean that harvest work is

always available somewhere. However, WHMs make little

use of the NHLIS to find work. Typical comments on the

NHLIS suggest that it ‘‘doesn’t tell you much about actual

jobs’’ (Interview, Huonville—Tasmania: April 30, 2013).

Horticulturalists are also moving away from the scheme.

The database of farmers fell from a peak of 1600 to about

700 by 2013.

Intermediaries in the Meso-sphere

We distinguish four types of meso-sphere intermediaries.

First are private labour hire contractors (offshore and

onshore) who employ harvest workers directly, placing

them with growers with whom the contractor has a com-

mercial contract. Since Australia (unlike many other

countries) has no system for licensing such intermediaries

(Underhill 2013), there is little public information about

their numbers, size and method of operation. However, it

appears they fill a large share of harvest jobs. There are

several types of labour hire agencies. These include legit-

imate migration brokers operating both offshore and

onshore. The better of these are large, legitimate businesses

such as Agri Labour which offers over 2000 positions,

recruits overseas (through offices in Taiwan and France),

screens applicants, arranges Subclass 417 visas, flies

workers to Australia, places them in jobs and offers ‘fair

and ethical work conditions’ (Agri Labour 2016). Such

legitimate contractors offer a full labour hire service (off-

shore recruitment, management, discipline, payroll

administration and handling all legal requirements). Since

they charge farmers a significant premium they are an

expensive option, unlike lower-level contractors (Hall and

Table 1 Types of intermediaries in Australian horticulture

Intermediaries’ major

level of activity

Macro-sphere Meso-sphere Micro-sphere

Examples of

intermediaries

Government immigration temporary work visa

programs

Government job placement agencies (e.g. National

Harvest Labour Information Service) including

labour market websites

Foreign government agencies assisting Working

Holiday Maker Visa holders to Australia (e.g.

Taiwan and South Korea)

Private recruitment or labour hire

agencies (offshore and onshore)

Hostels that house TMWs and place

them in work

Privately operated job advertisement

websites

Illicit traffickers in undocumented

workers

Informal friendship

networks

Informal ethnic

based networks
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Partners/Open Mind 2012). At the other end of the spec-

trum are lower-level contractors, typically small or lone

operations run with minimal attention to formality and

legality. Some are ‘phoenix’ operations changing business

name and location to evade pursuit by creditors and gov-

ernment enforcement agencies. Many WHMs condemn

lower-level contractors because of non-payment of wages

(reported by 14 % of survey respondents). While farmers

too may refuse payment, survey data revealed that working

for a contractor doubles this likelihood.

Second, Australia has a network of working hostels,

caravan parks and camp sites which house harvest workers

and place them in jobs, acting as information brokers

between farmers (seeking labour) and WHMs (seeking

work). While the hostel’s main aim is to fill beds, job

placement is usually a necessary means to that end. Thus

one Mildura hostel operator described his business model

as ‘‘being about building relationships with growers’’

(Hostel Manager Interview, 7 February 2013). Hostels

charge between AU$120.00 to AU$180.00 a week for

accommodation and range in quality in terms of the job

placement service provided. One was condemned ‘‘because

they have a big website, but only want to fill rooms not

jobs’’ (WHM Interview 6 February 2013). Recent anec-

dotal evidence suggests that the hostel network now has

trouble filling vacancies because illegal contractors have

taken over harvest jobs, and place their undocumented

workers out of sight in over-crowded private houses

(Hostel Manager Interview 24 January 2013).

Third, job search can be aided by virtual intermediaries

operating through the internet and social media. Several

websites advertise harvest jobs including Gumtree,

FruitPicking Jobs, Harvest Bites Labour and Workabout

Australia as well as some websites in various Asian lan-

guages. Co-ethnic exploitation is said to be assisted by

those ethno-specific websites that advertise job vacancies

at market wages well below minimum legal standards (Li

2015). Hostel and backpacker (WHM) websites also exist

reporting where jobs can be found. Backpacker websites

often carry unedited criticism of low paying/back breaking

jobs (strawberries and peas are notorious) and of substan-

dard hostels and exploitative employers, warning off other

backpackers.

Fourth are contractors who traffic undocumented

workers. The most authoritative account of these contrac-

tors is the Howells Report (2010), which described how

labour hire intermediaries in Australia work through off-

shore agents in Asia, recruiting workers who enter the

country holding only tourist visas. Howells recounted how

non-citizens enter Australia on a tourist visa arranged by an

intermediary, are met at the airport, and taken immediately

to farms to undertake paid work in contravention of their

visa conditions (Howells 2010).

Howells described how these workers are frequently

‘‘underpaid, misled about what they are doing,

undernourished, beaten and threatened’’ (Howells 2010,

p. 56) by intermediary operators who are very often

involved in tax and welfare fraud and breaches of indus-

trial, health and safety and other laws (Howells 2010). A

set of interlocking characteristics apply to most undocu-

mented harvest workers, including: the lack of any legal

right to work (and therefore to claim legal employment

rights); total dependence on contractors to supply work;

social isolation from the wider community; disorientation

caused by moving between jobs and locations; and the lack

of any English language skills that might help them

understand and break away from their conditions of bon-

dage. One recent case exposed some of these characteris-

tics of undocumented workers. In May 2014 police raided

several market gardens and a gated community of houses at

Carabooda in Western Australia. The Vietnamese and

Chinese operators of this community allegedly belonged to

a criminal syndicate with offshore links. A total of nineteen

people were charged with money laundering and harbour-

ing unlawful non-citizens (ABC 2014). A cache of 21

firearms, heroin and unexplained cash was impounded.

Also the harvest workers imprisoned within the gated

community (130 foreign nationals including women and

children from Malaysia, Indonesia and Vietnam) were

arrested and sent to a detention centre prior to being

deported. These workers were allegedly underpaid, con-

tributed no tax and were living in squalid conditions. Such

cases serve to expose conditions of slavery in Australian

horticulture.

Intermediaries in the Micro-sphere

WHMs generally have good free access to labour market

information from friendship and kinship networks. Most

often informal friendship groups exchange job vacancy

information as they travel around. Sometimes these groups

are constructed on ethnic lines. One such group of 30

female Taiwanese harvest workers operated an exclusive

Facebook site to pool job news (WHM Interview 29 April

2013). Mobile phones and wifi access are essential tools for

WHMs to gain access to information from micro-sphere

intermediaries. In contrast undocumented workers face

greater obstacles in accessing micro-sphere intermediary

information, especially when kept in conditions of bondage

and invisibility (often controlled by a co-ethnic trafficker)

(Hall and Partners/Open Mind 2012).

While it is difficult to quantify the role of contractors

(both overseas and domestic) in filling harvest jobs with

temporary migrants, it is likely they play a large role.

However, it is possible to contrast the importance of other

intermediaries in job placement. Least important are
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macro-intermediaries whose role is mainly administrative

in the form of general job advice. Thus only 4.9 % of

survey respondents used the NHLIS website to find work.

More important were meso-sphere intermediaries such as

working hostels (used by 30 % of respondents) and the

internet (26.4 %). Also important were micro-sphere

intermediaries such as friends and other travellers, with

ethno-specific networks proving to be very important

(28.4 % of all respondents and 40 % of respondents iden-

tifying as Asian). Such is the preponderance of informal

job information sources, some unreliability occurs. False

job information was reported by 63 % of survey respon-

dents identifying as Asian, highlighting the risks and pit-

falls of ethno-specific intermediary operators.

Hard and Soft Regulation in Horticulture

All harvest workers, except for undocumented workers,

enjoy legally enforceable employment conditions and OHS

protection in Australia. There are, in addition, several

voluntary codes of conduct relating directly to employ-

ment. Our aim in this section is to draw attention to the

main features of this regulatory map within the context of

network governance.

Industrial and Occupational Health and Safety

Laws

Formally, Australian horticultural employment is highly

regulated. There exists a Federal legal instrument—the

Horticulture Award 2010—which prescribes types of

employment, minimum wages and other employment

conditions (Fair Work Commission 2010). This award is

enforced by the Fair Work Ombudsman (FWO), a gov-

ernment authority that can inspect worksites and seek legal

remedies where award breaches are detected. Illustrating

network governance at work, in 2009/10 the FWO audited

award compliance (finding 36 % of farmers in contraven-

tion) and co-opted unions and employer groups into a

campaign to educate farmers (FWO 2010). However, the

FWO also prosecutes for award breaches and recovers lost

pay. On paper the Horticultural Award provides a strong

floor of rights including:

• A minimum hourly wage.

• An extra 25 % loading for casual workers (most harvest

workers are casual).

• A piecework rate can be agreed between the employer

and employee allowing the ‘average competent worker’

to earn at least 15 % more than the minimum hourly

rate.

WHMs are generally aware they should be able to earn

at least $20.00 an hour (adding piecework and casual

loadings to their base rate). However, in practice, the

piecework clauses in the award make this problematic.

First, Individual farmers often overestimate what the ‘av-

erage competent worker’ can do. Second, Clause 15.9 of

the award states there is no actual floor to piecework

earnings, asserting ‘nothing in this award guarantees an

employee on a piecework rate will earn at least the mini-

mum ordinary time wage…as the employee’s earnings are

contingent on their productivity’(Fair Work Commission

2010). These loopholes in the award may reinforce a

general problem observed in Australia of the unenforce-

ability of legal labour standards (Goodwin and Maconachie

2007).

Occupational health and safety is formally regulated by

different legislation in each Australian state, although a

federal template now provides all states with compatible

rules. Employers are obliged to ensure a safe and healthy

workplace for all employees (including undocumented

workers) who come on site, including the provision of

appropriate training. State-based agencies are empowered

to inspect farms for OHS breaches, and ensure hazards are

rectified or, where offences are severe, to prosecute (Un-

derhill and Rimmer 2015b). Where a contractor hires

labour, OHS obligations apply to both the horticulturalist

and the intermediary. Formal OHS protection, like

employment relations regulation, appears to be strong.

Employment Codes of Conduct

Several codes of conduct attempt to influence intermedi-

aries interacting with TMWs in Australian horticulture.

First, in the macro-sphere is the Australian government’s

Employment Services Code of Practice. This applies to a

wide range of industries including those intermediaries

contracted through the NHLIS to provide job placement

services. This code requires intermediaries to behave

‘ethically and acting with honesty, due care and diligence’

and to treat job seekers ‘fairly and with respect’ (Australian

Government 2014). Designed to encompass a broad range

of job service providers, (including those that assess and

provide for unemployed workers’ training needs), the code

is framed in general terms and lacks detail. Thus it does not

specifically require intermediaries to ensure workers are

placed with employers who act in accordance with

employment laws. Nor does it require the provision of

accurate information on job vacancies and remuneration,

although this may be implied by the need to act ethically

and honestly. An earlier version of this code was criticised

by the government’s audit office for being too broadly

worded, lacking objective criteria by which to measure

compliance, and for a low level of job seeker awareness of
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its existence (Underhill 2006). The current code has been

further diluted by requiring ethical behaviour but without

explicit reference to compliance with employment laws

(Austalian Government 2014), suggesting even greater

weakness in application.

Second are codes of conduct intended to guide the

behaviour of intermediaries in the meso-sphere, notably

labour hire employers. The international association of

labour hire (temporary agency) employers, CIETT, has a

code of conduct that applies to all members. Australia’s

national employer association for labour hire agencies, the

Recruitment and Consulting Services Association (RCSA),

and a small number of multinational labour hire employers

operating in Australia, are members of CIETT and are thus

bound by this code. The CIETT code of conduct empha-

sises the respectful treatment of employees. This encom-

passes respect for ethical and professional conduct; respect

for laws, including health and safety and anti-discrimina-

tion; respect for freedom of association and collective

bargaining; not withholding workers’ identification cards

or passports; and the provision of transparent information

to job seekers regarding terms of engagement, in a lan-

guage they understand. The code is enforced on a com-

plaints basis and breaches can result in suspension and

expulsion of members. Whether such breaches have led to

disciplinary action on members is unknown (CIETT 2015).

The CIETT Code seems little known in Australia despite

formal coverage.

Better known is a second meso-sphere code—the

RCSA’s own Code for Professional Conduct—which

effectively duplicates the coverage of the CIETT code. The

RCSA has members in both horticulture and those acting as

migration intermediaries. Sixty-nine RCSA members list

agriculture as an area of specialisation. Likewise, 16 RCSA

members list immigration as a specialist area, although

some additional members also facilitate migration,

including a number listed as agriculture specialists (RCSA

2015a). The RCSA’s own code explicitly aims to limit hard

regulation. One of its objectives is ‘‘to achieve self-regu-

lation of the on-hire worker services sector, wherever

possible and effective, rather than see the introduction of

additional legislative regulation’’ (ACCC 2014, p. 3). The

RCSA Code includes general and specific principles.

Amongst the general principles are that members shall:

observe a high standard of ethics, probity and pro-

fessional conduct which requires not simply compli-

ance with the law, but extends to honesty, equity,

integrity, social and corporate responsibility in all

dealings and holds up to disclosure and public scru-

tiny (RCSA 2014, p. 1).

Like the CIETT code, the RCSA code includes obligations

upon members to provide accurate information to job

seekers, and compliance with all legal, statutory and

government requirements. Unlike the CIETT code, how-

ever, it is silent on freedom of association, collective

bargaining and equal treatment for all workers. It also has a

stronger emphasis on inter-member professional behaviour,

specifying the procedure to be followed when a client

replaces one labour hire employer with another. The code

is enforced by the RCSA ethics sub-committee that

investigates individual complaints and decides whether

offending members should be suspended or expelled. In

2013 at least two complaints were received weekly, as well

as two recommendations for member expulsion. However,

around 40 % of complaints concerned non-members not

bound by the Code (RCSA 2015b, p. 5). Indeed, in 2015,

the RCSA became so concerned about the poor conduct of

non-members that it began lobbying for a ‘prescribed

industry code’ that would bind non-members as well as

members (RCSA 2015b).

The regulatory map described above is punctured with

loopholes limiting effective TMW protection. First, the

Horticulture Award allows the minimum hourly wage to be

undercut by piecework rates (which are common in horti-

culture) when they are set too low by the farmer or as

happens in many cases through the contractor or other

intermediary. Second, the Australian government’s

Employment Services Code of Practice has been criticised

for weak content which has been diluted further, and is

applicable only to NHLIS organisations which have a small

and declining role as job placement intermediaries. Third,

the CIETT code of conduct and the RCSA’s own Code of

Professional Conduct share a common weakness in

applying mainly to the larger, better organised intermedi-

aries or RCSA members whose frustration with the

unethical conduct of non-members is apparent in both

complaints and policy.

Employment Conditions in Practice: Implications
of Laws and Codes

In this section, we draw primarily upon survey and focus

group data to analyse the ethical implications of the actual

employment conditions of TMWs, comparing those

employed by farmers with those hired by intermediaries,

and assessing the effectiveness of hard and soft protective

regulation. The evidence presented here deals primarily

with WHMs rather than undocumented workers who elude

easy research access. It follows that the data are skewed

towards legitimate intermediaries (of various kinds) and

away from traffickers. Meso-sphere intermediaries (work-

ing hostels, recruitment agencies & the internet) accounted

for 60 % of job placements for survey respondents, com-

pared with 28 % though micro-sphere intermediaries
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(friends, fellow travellers); and 5 % through macro-sphere

intermediaries. Only 6 % found employment without the

use of an intermediary, successfully approaching a grower

directly. Significant differences existed between Asian and

non-Asian WHMs in their use of different types of inter-

mediary operations. Asian WHMs (often facing major

language barriers) relied more upon informal networks,

with 39 % stating they found employment through friends

and other travellers compared to only 20 % of other

nationalities. This restricted their employment options. Just

over half (52 %) of Asian survey respondents were hired

by a contractor compared to 20 % of other nationalities.

Contractors’ reliance upon Asian workers points to ethnic

segmentation in hiring practices which, as will be shown

below, leaves Asian WHMs more vulnerable to extreme

exploitation than other WHMs.

The remainder of the analysis in this section contrasts

the pay, working conditions and OHS of harvest workers

hired respectively by farmers and contractors. Responsi-

bility for pay and employment conditions is divisible, being

assumed by the farmer or contractor whoever is the direct

employer. OHS responsibilities are not divisible being

shared by both farmers and contractors. While farmers are

only subject to statutory (hard) regulation, contractors who

belong to the RCSA are also covered by codes of conduct,

as may be growers covered by a supply chain code.

Pay

A national minimum hourly wage of AUD$16.87 per hour

(plus a 25 % casual loading) for fruit and vegetable pickers

applies to all WHMs (totalling $21.09 per hour at the time

of the survey), irrespective of whether they were employed

by farmers or intermediaries. The Horticulture Award also

provides for piece rates that are expected to yield 15 %

higher earnings (AUD$24.25 at the time of the survey) than

the hourly rate of pay. However, because actual earnings

depend upon individual productivity, the Award does not

guarantee a minimum piecework rate. Survey respondents

were asked about their average rate of pay in their current

job, and the results are shown in Table 2.

First, high standard deviations demonstrate considerable

variability both above and below the minimum award

standard. Agency factors appear to be at work, leading to

variations in employer (or contractor) generosity. An

exception to this concerns contractor employed piece-

workers, none of whom were paid above the hourly mini-

mum rate. Second mean data show neither farmers nor

contractors paid an average hourly rate at the award stan-

dard, with contractors paying less although the difference

was not significant. Pieceworkers also earned considerably

less, and those working for contractors earned least of all:

25 % less per hour than those employed by farmers and the

difference was statistically significant (p\ 0.001).

The lower rates of pay determined by contractors were

well known amongst focus group participants and survey

respondents, many of whom would only work for con-

tractors as a last resort. Typical comments included:

Being forced to work for a contractor by the farmer,

you get ripped off as far as wages go. The contractors

will only pay you between $9- $13 per hour. Some-

times less (30-year-old Taiwanese responding to a

question about what he liked least about harvest work).

Non-payment by contractors was also a source of

grievance. When asked about actions taken to recover lost

wages, respondents typically spoke of the difficulty of

contacting contractors as they moved between harvesting

districts. For example:

I repeatedly asked the contractor to pay me. He said

he would put it into my account – but never did. I

contacted Fair Work [government enforcement

agency] and they sent me forms to fill in. This was

too complicated and would take too long. The con-

tractor had left the area so the chances of getting my

money were zero (28-year-old Irish).

Emails, phone calls all failed. This contractor also

provided a false ABN (tax registration) number (28-

year-old German).

Low hourly rates of pay coupled with uncertain work

prospects leaves WHMs financially vulnerable. Some focus

group participants (including farm employees) reported

insufficient earnings from a full week’s work to pay for

hostel accommodation, forcing them to live off savings or

the goodwill of travelling companions. Those employed by

contractors were especially vulnerable. Only 31 % of

contractor employees said they often or always earned

enough to have money left over at the end of the week,

compared to 50 % of farm employees.

Working Conditions, and Occupational Health

and Safety

Harvesting work often occurs under extreme conditions, in

the peak of summer in fields with little or no shade. Under

these working conditions, health and safety risks occur

such as the potentially high risks of dehydration and

excessive sun exposure. Almost all harvest workers report

a high frequency of low-level injuries such as cuts, abra-

sions, blisters and sore limbs and backs. These reflect

common risks in horticulture where personal protective

equipment is poorly managed and risk elimination through
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job redesign cannot be achieved (Underhill and Rimmer

2015b).

OHS risks are compounded when work is intensified,

usually when workers are driven by piecework payment

systems to maximise pay by working continuously. Work

intensification can also be associated with the financial and

supervisory pressures placed on workers by contractors.

Table 3 shows several indicators of work intensity (and of

associated OHS risks), contrasting farmer and contractor

employed workers.

On each indicator, contractor employees reported

poorer conditions than farm employees. Importantly, these

indicators centre upon both work intensity (unwillingness

to stop work for drink breaks), and simple preventative

health and safety actions (which may reduce the risks of

sun burn and dehydration). These risks are not trivial. In

2009, a young German backpacker died from dehydration

on a Queensland tomato farm (Brisbane Times 2011).

Whilst a farmer employed her, a contractor supplying

workers to a neighbouring farm habitually dismissed

workers who asked for water. One inexperienced young

British focus group participant described being dragged

into shade and hosed down for 20 min when suffering

from dehydration. His friends had given inaccurate advice

on how much drinking water to take to the farm (20-year-

old British WHM).

Workers in Australia that raise health and safety con-

cerns with their employer are entitled to protection from

dismissal, yet a minority of survey respondents were con-

fident to do so. Just over a third (37 %) of farm employees

and only 23 % of contractor employees felt they could

raise health and safety concerns with their employer. All

workers are also entitled to safety instruction. While only

14 % of survey respondents received no OHS instruction,

22 % of farmer employees and 32 % of contractor

employees thought the quality of instruction insufficient for

safe work performance. Again agency factors are at work,

some farmers and intermediaries being quite thorough. One

Tasmanian orchardist gave a 30-min safety talk at the start

of each working day. In another case, a hostel showed all

residents an industry developed safety DVD before sending

them out to jobs.

Hard and Soft Employment Regulation in Practice

The evidence in the previous two sections revealed con-

siderable variability in both pay and approaches to working

conditions including occupational health and safety. There

are examples of both high earnings and exemplary OHS

practice, suggesting agency choice can have a benign

effect. Yet despite the formalities of both hard and soft

regulation, the evidence on pay showed median earnings to

Table 2 Average hourly earnings (AUD$) for harvest workers by type of employment (n = 233)

Method of payment & type of employment Mean (AUD$) Median (AUD$) Minimum (AUD$) Maximum (AUD$) Standard deviation

Paid by the hour

Employed by farmer (n = 96) 17.26 19.0 7.0 28.85 4.14

Employed by contractor (n = 35) 16.19 15.0 5.0 22.20 4.46

Paid by output (piece rates)

Employed by farmer (n = 72) 12.35 12.0 3.30 30.0 5.35

Employed by contractor (n = 30) 9.03 8.0 2.0 17.0 4.04

Table 3 Indicators of work intensity & occupational health and safety

Work practice Farm employees

(n = 167) (%)

Contractor employees

(n = 66) (%)

Often/always work in extreme heat (e.g. More than 35 �C)a 30.5 42.4

Often/always missing drink breaksb 16.2 24.2

Often/always being supplied with adequate drinking waterc 56.9 30.8

Often/always being supplied with UV blockout protectiond 32.3 21.5

a v2 = 3.103 DF 2, p\ 0.05
b v2 = 8.288, DF 2, p\ 0.01
c v2 = 13.945, DF 3, p\ 0.01
d v2 = 4.148, DF 3, p\ 0.10
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be below award minimum standards amongst farmers, and

even lower amongst contractors pointing towards poor

award observance and the weak reach of ethical codes of

conduct. Formally, the FWO is expected to investigate

complaints about award breaches in horticulture and ensure

compensation. Despite a rising level of activity by the

FWO over the past 2 years, it is claimed to be under-re-

sourced for the task of inspecting 30,000 employers scat-

tered across vast spaces.

In practice, unfettered market forces operate, mitigated

only by pockets of voluntary ethical conduct. Similarly,

there is evidence that the hard regulations governing min-

imum occupational health and safety practices are not

always applied, leaving some workers devoid of effective

training, and many more under intense work pressures

which create increased OHS risks. In general, neither hard

nor soft regulation can ensure the observance of adequate

minimum standards or ethical conduct in a labour market

characterised by strong supplier pressure to cut costs, and

intense job competition—often between contractors fight-

ing to win available work.

Reflecting the downward wage pressures in this cost-

cutting environment, some meso-level intermediaries have

sought to officially establish lower minimum rates of pay

through enterprise agreements. This would then potentially

enable them to comply with the RCSA code of professional

conduct. However, the national employment tribunal

responsible for approving such arrangements, the Fair Work

Commission, has rejected these attempts. In one instance, the

FWC described a group of labour hire employers (supplying

labour hire to horticulture) as ‘‘competing on the basis of

cutting wages’’, and described those agencies which

repeatedly sought to achieve such an outcome through the

FWC as ‘‘lacking integrity’’ (FWC 2015b).

Not all intermediaries in horticulture, however, are

members of the RCSA and subject to its code of conduct.

This paper has distinguished between two main types of

meso-level intermediaries that hire workers to farmers—

legal contractors (who may not be RCSA members) and

illegal contractors trafficking in undocumented workers

(who avoid institutions such as the RCSA). Our research

suggests both types of intermediaries fail to comply with

minimum wage rates. In addition, illegal contractors

undermine the competitiveness of contractors seeking to

pay statutory minimum rates of pay, and also the reach and

effectiveness of codes of conduct imposed by the RCSA

upon legitimate labour hire employers. The widespread use

of undocumented workers has created resentment amongst

legitimate workers competing with them for jobs.

Farmers should pay the award wage and not engage

contractors. Only people with visas should be

allowed to work on farms. There are too many illegal

workers on the farms and they get paid very little

money which encourages the farmer/contractor to

employ more of them as they cannot complain (28-

year-old Irish).

I hope the government will ban the illegal contrac-

tors. And f… those Australian farm owners. They

know the workers aren’t being paid properly yet they

still hire those Malaysian contractors. It’s a f…ing

disgrace (25-year-old, Hong Kong).

The RCSA’s current approach to the illicit side of

contracting is to extend the reach of its code by introducing

a prescribed code of conduct that would apply to all labour

hire suppliers, irrespective of their membership of RCSA.

However, the ability of illicit contractors to evade official

detection and identification points to the need for more

effective enforcement than an industry code of conduct.

In this section we have highlighted how hard and soft

regulation has failed to protect employment conditions; the

consequent downward pressures on pay; the efforts of some

intermediaries to accommodate this through low-wage

enterprise agreements; and the problematic attempts of the

RCSA to extend a code of conduct to all contractors.

Mention should be made of two regulatory possibilities that

may improve this situation. First is the licensing of inter-

mediaries—an approach adopted in most developed

economies, proposed by trade unions, under investigation

by several state governments, but vigorously opposed by

the RCSA. Second is trade union organisation of WHMs.

Formal union membership is negligible amongst WHMs in

horticulture. However, a body called United Working

Holiday Makers in Australia (United WHY) was recently

formed from three constituent organisations representing

Taiwanese, Korean and Hong Kong WHMs. Collectively

these organisations have a wide brief to educate WHMs

about their entitlements, and to refer rights violations to

legal authorities. United WHY focuses on the vulnerability

of Asian WHMs because of their transient work and lan-

guage barriers. It is now lobbying the Australian govern-

ment for better award enforcement, stronger labour

inspection and a Licensing Act to cover all intermediaries

(United WHY 2015).

Conclusion

This paper analysed two contemporary features of network

governance: the commercialisation of migration interme-

diaries and the changing role of ethical codes of conduct—

as they relate to TMWs in Australian horticulture. It was

noted at the outset that both migration intermediaries and

ethical codes of conduct may fail to deliver on their
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potential, but that agency factors leave opportunities for a

range of behaviours spanning both ethically sound migra-

tion and employment practices. The paper then described

the growing use of TWMs in horticulture distinguishing

two main types—WHMs brought in under working visas,

and undocumented workers. An analysis of migration

intermediaries then indicated how macro-level intermedi-

aries in horticulture had been replaced by a network of

meso and micro-level intermediaries. Of these, contractors

(both legal and illegal), hostels, websites and informal

friendship/ethnic groups play an increasing role in the

diffusion of job information. However, both legal and

illegal contractors compete for the right to hire labour

directly for harvest work. Because of the nature of the work

and their limited knowledge of Australia TMWs in horti-

culture depend heavily on intermediaries to gain work.

A subsequent discussion of hard and soft employment

regulation revealed how strong laws and multiple codes were

riddled with loopholes. Held up against the results of

empirical research, those loopholes were shown to under-

mine the effective maintenance of minimum standards in

both pay and working conditions/OHS. While agency factors

do operate leaving scope for employers to choose to behave

ethically, market forces drag down average behaviour.

Awards, OHS laws, government enforcement agencies and

employer and supplier codes of conduct seem collectively

inadequate to the task of stemming this skidding.

Central to this dynamic is the increasing tension

between different types of intermediary: contractors who

hire documented workers ethically (including WHMs) and

operate within the law, contractors who hire documented

workers but ignore legal employment obligations, and

those who engage and exploit undocumented workers.

There seems little doubt that the latter are driving the

erosion of employment conditions in a workforce already

noted for its vulnerability. A double standard persists about

undocumented workers. On the one hand the DIBP does

raid farms and deports those without a working visa, and

inquiries have condemned a contractor system that is

linked to organised crime, and to other forms of corporate

illegality (Howells 2010). On the other hand, and para-

doxically, the RCSA resists regulation of the contractor

system through a licensing authority, preferring a revised

and broader reaching code of conduct, and farmers’ asso-

ciations have always sought to retain the right to hire

undocumented workers as a workforce of last resort, and to

remove from farmers the duty to check working visas.

It is appropriate to ask how the ‘pathology’ of network

governance should consider cases such as this, where

aspects of the public good (enforcement of employment

standards, tax collection, ethical corporate behaviour and

so on) should be at risk, due to the effective collapse of

standards in a network in which undocumented migration

and employment practices now proliferate.
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Itinerant foreign harvest workers in Australia:
the impact of precarious employment on
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Abstract
Horticulture work in many high-income economies is increasingly performed by temporary
migrant workers from low-wage economies. In Australia, such work is now performed
predominantly by international backpackers – young well-educated workers with mostly sound
English language skills. These workers are drawn to harvesting work by a government scheme
that provides an incentive for completing a specified number of days work in horticulture. This
paper examines the health and safety experience of these workers, through focus groups,
interviews and an online survey. Notwithstanding their distinctive backgrounds, the harvesting
experience of these temporary migrant workers is similar to that of low-skilled migrants
working in other high-income countries. Health and safety risks associated with work
organisation and payment systems, and a lack of compliance with occupational safety and
health legal requirements, are commonplace, but potentially compounded by a sense of
invincibility among these young travellers. Furthermore, a growing pool of undocumented
workers is placing downward pressures on their employment conditions. The vulnerability
associated with work and earnings uncertainty, and the harsh environment in which harvesting
work occurs, remains a constant, notwithstanding the background of these workers. 

Key words
Backpackers, contracting, horticulture, occupational safety and health, payment systems,
temporary migrants, undocumented workers, young workers  

Introduction
Standish recently characterised the ‘precariat’ as a global phenomenon produced since the 1970s
by the neoliberal search for labour market flexibility.1 As a new layer in the labour market
positioned beneath the level of the traditional working class, the precariat is defined by lack of
security. Among the several dimensions of insecurity listed by Standish is ‘employment insecurity’
involving unregulated hiring and inadequate protection against arbitrary dismissal. Most often
associated with casual employment which has grown rapidly since the 1970s, this dimension of
insecurity also extends to temporary migrant workers. According to one recent estimate, over
100 million workers, or 3 per cent of the global workforce, cross national boundaries to obtain
jobs.2,3 Such estimates include primarily documented workers admitted legally for the purpose of
temporary employment rather than undocumented (illegal) workers who are hard to count.
Demand changes affect this flow. Following the global financial crisis between 2008 and 2009,
temporary migration in OECD countries fell by 16.5 per cent.4

Horticulture (growing fruit and vegetables) is an industry where large numbers of temporary,
unskilled workers are employed for harvesting. High-wage economies with an insufficient supply
of domestic harvest workers fill these jobs with temporary migrants from low-wage countries.
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They do so in two ways. First, farmers hire undocumented workers – a resource often employed
covertly in countries with restrictive migration laws. Thus Martin reports that since the mid-
1990s, over half of US crop workers have been undocumented (mainly Mexican).5 Second,
farmers recruit through formal temporary migrant worker programmes that offer short-term
working visas to harvest workers. Germany and Canada took this approach recruiting harvest
workers from Eastern European and Latin American nations respectively, with which they had
agreements.6,7 The Australian approach is similar in the sense that temporary harvest workers
are given formal work visas. However, Australia differs from Germany and Canada, where these
visas are issued specifically for horticulture. Rather, Australia offers incentives so that part of the
much larger pool of international working holiday makers (WHMs, also known as backpackers)
will choose farm work.8 The incentive is a second year extension of the initial 12-month
working visa.

Australia is also distinctive in having a highly regulated labour market in which minimum wage,
unfair dismissal, and occupational safety and health (OSH) protection apply equally to native
and temporary migrant workers. However, a growing body of research suggests that temporary
migrant workers, whether documented or undocumented, are often denied full equality. They
encounter systematic employment disadvantages,9–11 are unable to claim normal legal rights,7,11–14

and have higher exposure to certain job hazards.15,16

This paper seeks to explore how the precarious nature of temporary migrant work in Australian
horticulture affects OSH conditions. International studies of temporary migrant workers in
horticulture have identified the importance of contingent and informal work arrangements,
language difficulties, economic dependence and an absence of formal protections as contributing
to the higher level of injuries and poorer health evidenced among migrant horticulture
workers.17–20 The Australian WHM worker faces a different context. These workers are young,
tertiary educated and, for the majority, English is their mother tongue. Their employment is
formally regulated through employment and health and safety legislation. Do these factors result
in less exposure to hazardous work arrangements than commonly experienced by temporary
migrant workers? This paper examines their experience, focusing particularly on hazards
associated with work organisation and payment systems. 

The paper is organised into six sections. First, we provide a brief account of the methodology
used to collect the empirical data on which our analysis is based. Second, we examine the
temporary migrant workforce in horticulture, looking at the numbers of workers and their
different migration status. Third, the paper examines the itinerant nature of horticultural work
and job search and hiring practices in the industry, noting how a two-tier labour market has
emerged. The fourth section looks at OSH in horticulture, focusing on legal regulation, the
nature of risks, and the role of training in incident prevention. The fifth section draws on focus
group and survey data to report horticultural workers’ perceptions of risks, training and factors
adversely impacting on their health and safety. In section six, we summarise our findings and
compare these with the experience of temporary migrant horticulture workers in other high-
income economies. We conclude that, notwithstanding exposure to similar tasks and hazards,
the very transitory nature of WHMs’ involvement in harvesting may mitigate against some of
the poorer outcomes observed overseas.

Methodology
The paper is based on empirical fieldwork collected in two stages during 2013 and 2014. First,
an extensive interview programme was conducted at three regional locations in Victoria
(Bendigo – apple and cherry orchards, Maffra – salad vegetables, and Mildura – grapes, citrus,
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and mixed vegetables); Tasmania (apples, cherries and strawberries); and the Northern Territory
(mangoes). Most interviewees were harvest workers, although data were also collected from
farmers and contractors, employment agency staff, migrant hostel operators, union officials,
OSH authority staff, and ethnic community organisers. Harvest workers were interviewed
initially through nine focus groups with a total of 64 participants from the following countries:
England (15), France (8), Burundi (7), Ireland (7), Germany (5), Hong Kong (5), Italy (3),
Afghanistan (3), Taiwan (3), Malaysia (3), Scotland (2), Estonia (1), South Korea (1) and Japan
(1). 

Drawing on the focus group findings, a questionnaire was designed for administration online
and presented in both English and Chinese. Respondents were recruited initially in all Australian
states by placing invitation cards at hostels used by harvest workers. Following this, a further
round of invitations was issued through a website used by WHMs seeking harvest work. A total
of 417 initial responses were received; 303 valid responses remained after data cleaning. Data
were analysed using SPSS 21. The national origin of respondents is shown in Table 1.

Of these respondents, at the time of completing the survey, 69 per cent were paid by farmers, 27
per cent by contractors, and most of the remaining 4 per cent were unpaid volunteers.
Undocumented workers could not be readily accessed through the survey delivery method, and
could not be identified through the survey.

The global reserve army: temporary migrants in Australian horticulture 
The observation that a reserve army of labour is used to meet demand fluctuations is not new.21

Only recently, however, has the use by high-income economies of a global pool of surplus
workers been observed.22 Australian horticulture had little need to tap into this global pool until
recently, since Australian working class families traditionally provided the peak harvest
workforce, often leaving the cities to harvest fruit and vegetables during their holidays. Until
1993 (when the railway closed), the Dried Fruits Association hired four or five trains a year to
take Melbourne working class families to Mildura (a remote regional centre 600 kilometres
away) to pick grapes during their holidays. As recently as 1999, Victorian fruit growers reported
that 80 per cent of harvest workers in the rich Goulburn valley stone-fruit (apricots and
peaches) district were local Australians.23 To some extent, Australians, including ‘grey nomads’
(itinerant retirees), still work in horticulture, often performing skilled jobs such as pruning, or
driving tractors and forklifts, which horticulturalists are reluctant to assign to unskilled
migrants. 
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Region % of responses

Australia and New Zealand (14.5% Australia) 15.5

Europe (21.8% UK and Ireland; 16.8% Germany; 6.9% France) 55.1

Asia (12.9% Taiwan) 23.1

Americas (5% Canada) 5.6

Total 100

Table 1
National origin of
survey
respondents 
(n = 303)
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Horticulturalists prefer WHMs for harvest work, finding them more motivated, hard working,
honest and flexible than comparable Australians.24 They also prefer undocumented workers,
who receive lower rates of pay and are typically supplied by contractors, removing
administrative burdens from horticulturalists.25 A large share of unskilled horticultural work is
thus now done by temporary migrant workers. There are estimated to be 30,000
horticulturalists and 130,000 employees in the industry.26, 27 While the number of temporary
migrant workers cannot be accurately measured, it is likely they account for the majority of
seasonal peak employment. Three other groups participate in harvesting work but are not
numerically significant. These include student visa holders,28 those employed under the Seasonal
Worker Program (drawn from Pacific Islands)29 and Willing Workers on Organic Farms
(WWOOFERS).30 The two main sources of temporary migrant harvest workers are working
holiday makers and undocumented workers.

The first group – working holiday makers (subclass 417 visa holders) – make up perhaps a third
of the harvest workforce. This visa scheme commenced in 1975, catering initially for British,
Irish and Canadian backpackers, and now extends to 19 countries with which Australia has
reciprocal arrangements (centred predominantly on work entitlements). Eligibility for the scheme
is confined to single people without dependants aged between 18 and 30 years old. In 2012/13,
a total of 249,231 WHM visas were granted.31 Two-thirds of these visa holders came from five
countries – the UK, Germany, Taiwan, France and South Korea. 

To attract WHMs into horticulture, the subclass 417 visa program was amended in 2005,
allowing an extension for a further 12 months to applicants who have completed 88 days of
work in three specified industries (mining, construction and agriculture) in regional Australia. In
2013/14, second year visa extensions were granted to 45,950 applicants.32 Over 90 per cent of
second year visas are gained by taking horticultural jobs.32 Subclass 417 visa holders now form
an important part of the horticultural workforce, with at least 40,000 a year seeking harvest
jobs.

The second group are undocumented (illegal) workers – a growing and numerically significant
part of the workforce. These are defined by the Department of Immigration and Border
Protection (DIBP)* as non-Australian citizens working in Australia without a visa (mostly ‘over-
stayers’) or who are in Australia lawfully but working in breach of their visa conditions (mostly
holders of visitor or tourist visas). Over-stayers (traditionally US or British, but increasingly
Chinese) tend to be skilled, high-paid, city workers; those breaking their visitor’s visa conditions
to work in horticulture mostly come from low-wage developing countries (Howell 2010). In
1999, the Department recommended that tougher sanctions should be imposed on employers to
curb the problem of illegal workers. This approach was opposed by horticulturalists, who
argued ‘it was not always possible to attract sufficient legal workers during the harvest’.33

Because undocumented workers are deported for working illegally, they are elusive and difficult
to count. In 2011, the Department estimated that between 40,000 and 93,000 illegal workers
were working in all industries.34

The DIBP conducts periodic checks to identify and deport illegal workers, locating 17,185 in
2013/14, although the number working in agriculture is unknown.25 This is likely to be the tip

* In 1997, the Department of Immigration and Multicultural Affairs (DIMIA) changed its name to the Department of

Immigration and Citizenship (DIAC). The name changed again, in 2013, to the Department of Immigration and

Border Protection (DIBP).
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of a very large iceberg. Qualitative evidence suggests that undocumented workers are increasing
rapidly in number.35 While quantification is not possible, a recent report prepared for the World
Bank found that 60 per cent of growers surveyed across Australia (n = 40) believed that
undocumented workers were being used either to a moderate or large extent, with only 3 per
cent believing they were not used at all.25

To summarise, the horticultural workforce now is principally made up of three groups – a core
of stable, generally skilled Australian workers; a large mobile population of WHMs, mostly
taking harvest work to meet requirements for a visa extension; and a large and growing number
of undocumented workers, mainly from low-wage, developing countries. For WHMs, their
precarious status derives from their reliance on casual, short-term employment on which their
access to a second year visa is dependent. They are vulnerable because of the need to work a
minimum of 88 days in a volatile job market. Undocumented workers, on the other hand, are
precarious because of the absence of a legal right to work. Their vulnerability extends beyond
work rights to general citizenship rights. These varied sources and layers of vulnerability reflect
characteristics identified by Sargeant & Tucker8,20 among migrant workers in the UK and
Canada. The constraints on accessing undocumented workers, however, means that the data
analysis that follows can only draw on data from documented workers. 

Casual harvesting: a two-tier labour market 
Harvesting jobs are short-term and unpredictable, governed by the vagaries of crop size and
ripeness. Recruitment under these conditions is challenging since the right number of workers
must be available, at the right time, and often in remote regions. These conditions dictate a
dominant hiring model of casual work paid at piece rates – a model that is reflected in the
employment conditions specified in the Horticulture Award.36 The Horticulture Award is
determined by a national tribunal and sets legally binding minimum employment standards
across the Australian horticultural industry. The award covers a range of employment
conditions, such as standard working hours, leave entitlements and dispute resolution processes.
With the exception of wage rates, however, most of these minimum standards are applicable
only to permanent, not casual, employees, who predominate in harvesting work. 

The award sets an hourly wage and includes a 25 per cent loading to be paid to casual
employees. It also specifies that piece work rates ‘must enable the average competent employee
to earn at least 15 per cent more per hour than the minimum hourly rate’ (Clause 15.2).
Nevertheless, it does not create a floor to piece rate earnings, stating that ‘nothing in this award
guarantees an employee on a piece work rate will earn at least the minimum ordinary time
wage… as the employee’s earnings are contingent on their productivity’ (Clause 15.9). This
absence of a floor leaves harvesting workers engaged on piece rates open to low hourly rates of
pay and, as will be shown in the data analysis, a willingness to take risks to increase their
earnings.

The casual hiring model is primarily geared to the needs of horticulturalists – not harvest
workers, who have no guarantees of work, job duration or earnings. Few can afford to travel to
remote regional locations only to find there is little or no work. In this labour market, the
effective circulation of accurate and timely job information is important to both horticulturalists
(so they can recruit sufficient labour) and temporary migrants (so they can find enough work as
they travel).

Two different hiring methods are common in horticulture. The first is direct hire by farmers,
who are responsible for the normal duties of an employer to observe legal employment,
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workplace safety and health conditions and collect income tax, superannuation and workers’
compensation contributions. The second is employment through contractors, who are paid an
‘all-in rate’ to relieve the horticulturalists not only of the challenge of finding labour, but also the
responsibility for remuneration and meeting legal employment obligations (other than OSH
duties, which are shared). Where direct employment prevails, both horticulturalists and workers
(mainly Australians and WHMs) depend on a number of mechanisms to circulate information
about job availability. 

First, consistent with its promotion of harvesting work to international backpackers, the federal
government funds a National Harvest Labour Information Service (NHLIS). The NHLIS
provides a National harvest guide,37 which sets out the harvest periods for different crops in
various locations; a free-call telephone job information service; and in larger regional centres,
local job agencies are paid by the government for each job placement. The ‘harvest trail’
encourages temporary harvest workers to chase the harvest around the continent, since
Australia’s climatic range and variety of crops mean that some harvest work is almost always
available somewhere. Publicity material also promotes the idea that job seekers from overseas
can ‘find a great way to maintain a fit and healthy lifestyle… to meet people from around the
world… and to travel and see Australia at their own pace while working and making money’.37

Focus group and survey evidence indicate that the NHLIS is well known, but is rarely relied on
by job seekers because of the lack of timely and accurate vacancy information. 

Second, informal networks of WHMs rely on social media, word of mouth and working hostels
for sources of job information. Four out of five survey respondents had found their current job
using one of these three methods. The widespread use of social media has resulted in multiple
websites catering to WHMs by advertising social events, accommodation and jobs. These are
popular since they bridge the geographical gulf between harvest workers and horticulturalists in
real time. Informal electronic communication is also important. One group of about 30 female
Taiwanese harvest workers scattered around Australia established an exclusive social media site
to pool job information gathered from their dispersed work experiences. But most often, friends
simply phone each other about job openings. Mobile phones and internet access are essential
tools for WHMs on the harvest trail. 

Most important for informal job information, however, are working hostels, which operate as
information brokers between harvest workers and horticulturalists. Their websites promote
accommodation and their ability to provide jobs for those who stay with them. The information
they offer WHMs typically includes job vacancies, likely duration and wage rates. For farmers,
they undertake to recruit sufficient labour and sometimes to vet for skill and aptitude. Hostels
make a profit by filling beds (dormitory accommodation costs between A$120 and A$180 a
week) and sometimes by charging a daily fee of A$5 to A$8 to transport WHMs to work. The
imperative of filling beds causes some hostels to claim harvest work is available when it is not.
Such hostels get a bad reputation. An English backpacker described how ‘we were promised six
to eight hours a day, and six to seven days a week. We only do two hours a day, four days a
week’ (Mildura focus group, 07 Feb 2013); others described how they could be kept ‘waiting
weeks for work’ (Mildura focus group, 06 Feb 2013). With a limited budget, and the need to
complete 88 full days of work to achieve a second year visa, such misleading information is
resented among backpackers. They can wait for work to become available, or they can travel to
another regional location with no greater certainty of fair treatment. 

Other hostels, however, take their job intermediary role more seriously, including vetting WHMs
for suitability (Interview, 24 January 2013), and restricting alcohol to ensure WHMs are fit for
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early morning work (Interview, 11 November 2013). However good a hostel may be, its
success depends on farmers seeking labour. Many hostels are finding demand for labour (and
beds) is falling because farmers are recruiting undocumented workers whose contractor
provides private housing. One example – a caravan park in the Goulburn Valley –
contracted its operations from two sites to one, and was considering closing after being
squeezed out by ‘dodgy contractors who cram 25 illegal workers in a house, if they are nice
give them a mattress, and charge each one A$85 to A$125 a week rent’ (Interview, 15
January 2014). 

Where contractor employment prevails, workers may be employed through contractors or
labour hire agencies, both of which offer administrative advantages to farmers but were
viewed unfavourably by focus group participants and survey respondents. Contractors paid
harvest workers lower wages than farmers, and had a reputation for unreliable payment of
wages, including non-payment. At the extreme of the spectrum are illegal contractors, who:38

… work with agents/facilitators overseas to recruit workers… and farmers are very
willing to abrogate responsibility to these labour hire contractors including with regard to
the extent to which they employ illegal workers. 

Subcontracting arrangements and intra-ethnic exploitation are not unique to horticulture,
particularly where they involve exploitation of recently arrived immigrants, or those with
poor English language skills. They have been historically prevalent in the clothing and textile
industry39 and have emerged more recently in the service sector as visa approval processes
have become less rigourous.40

Information on illegal contractors is difficult to obtain. However, reports from government
inquiries and other sources agree on how illegal contracting works. The most authoritative
account comes from the Howells Report, which had access to closed files on illegal workers
held by the Department of Immigration.35 Howells’ account of offshore recruitment
observed:35

There are many people who come to Australia on a tourist visa… but who work to
support their stay. This method… has proved reasonably successful and so it becomes
attractive for organisers to arrange for tourist visas and passage and then to arrange work
and some accommodation. A person then meets them on arrival and takes them to a
workplace… They may not actually meet the employer. Rather they are ‘paid’ by the
intermediary… and may move from one workplace to another.

This system is attractive to horticulturalists because it relieves them of the burden of
employment paperwork and the need to discipline or communicate with workers, many of
whom are Asian and cannot speak English. It can also yield lower labour costs and higher
productivity because, as one hostel operator claimed, ‘Asians are disciplined and hard
working and take care to get the job right’ (Interview, 24 January 2013). 

The Howells Report criticised a growing reliance on this source of labour, saying the
presence of these workers:35

… is very often organised by intermediaries who abuse and exploit these workers… these
intermediaries are very often involved in tax and welfare fraud and breaches of industrial,
health and safety and other laws. 
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The business of contracting is so sufficiently lucrative and unregulated that abuses appear to
be rife, with criminality often linked to the exploitation of members of closed ethnic
communities by labour hire contractors.38 Labour contracting systems in Australia are
unregulated beyond standard employer obligations. Illegal contractors are labelled as such
because of their reliance on undocumented workers. Farmers, on the other hand, have until
recent times been able to draw on such contractors with impunity. In 2013, migration laws were
amended so that businesses could no longer claim a defence that they were unaware
undocumented workers were employed.41 More recent changes have allowed farmers to rely on
their contractor’s advice regarding the legal status of their workers, provided that their written
contract specifies that they will only accept documented workers.42 The effectiveness of these
amendments has not been yet been assessed; anecdotal evidence suggests the number of
undocumented workers has continued to grow unabated. 

There are important points of contrast between the experiences of WHMs and undocumented
workers in the labour market. First, most WHMs are hired directly by farmers and need good
job search data to locate vacancies. Experienced WHMs are great consumers of labour market
information from both formal and informal sources, aided by being generally well educated with
adequate English.24 In contrast, undocumented workers generally depend on contractors to find
them work. As a result, they are starved of labour market information, although their employers
(the contractors) are not. They cannot find their own jobs, are unaware of health and safety
entitlements, have poor English to access formal information sources, and may be too vulnerable
to bullying or deportation to utilise labour market information. In effect, the labour market has
become fractured into two tiers, the one operating primarily through direct hire by farmers with
well-informed participants, while the other is run by illegal contractors who control a workforce
with little access to job information and no freedom to act independently. 

OSH in horticulture: regulation and risk 
The exchange of job information covers more than just work availability and wage rates. It
includes OSH regulations and risks. While OSH information may seem unimportant to farmers
and workers during the hiring process, this changes after employment has commenced. The case
of Jessica Pera – an inexperienced 24-year-old German backpacker – illustrates the point. Jessica
died in December 2009 on her second day picking tomatoes on a farm near Childers in
Queensland. Her employer, Barbera Farms, was fined A$25,000 for failing to supply drinking
water to minimise the effects of dehydration.43

Workplace health and safety standards throughout Australian horticulture are regulated by
state-based Workplace Health and Safety Acts (the Acts) that mostly apply the federal ‘model
Act’. Two exceptions exist – the states of Victoria and Western Australia. These states have not
adopted the national model of workplace health and safety laws, although their laws specify
similar obligations, thereby creating the same practical obligations on employers, contractors
(including labour hire) and workers. 

This legislation imposes uniform obligations on ‘persons conducting a business or undertaking’
(the expression which replaced ‘employers’ when the federal ‘model Act’ came into effect in
2012). Such persons are obliged to ensure the health and safety of workers while working in the
business or undertaking, ‘so far as is reasonably practicable’. This obligation extends beyond the
persons’ employees to workers employed by contractors and labour hire agencies, including a
requirement to consult with all workers, notwithstanding their employment by another party. In
horticulture, both farmers, and contractors providing workers to farms, have to ensure the
health and safety of the workforce. When farmers hire contractors, both parties are obliged to
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co-ordinate activities to ensure that either the farmer or the contractor is taking the necessary
steps to eliminate risks and protect workers.44,45 They may, for example, agree on which party
will provide OSH training to avoid duplication of the others’ activities. Australian legislation is
comprehensive, with coverage applying to all farm workplaces and to all workers, whether hired
directly or through contractors.

The Acts also set out a comprehensive list of duties towards workers. Of particular relevance
here are obligations with respect to:

• providing and maintaining a risk-free work environment
• a safe system of work
• adequate facilities for the welfare of workers
• the provision of information, training, instruction and supervision
• the safe handling and storage of substances
• safe plant and structures. 

Employers are expected to eliminate risks to health and safety, and where this is not reasonably
practicable, to minimise the risks. Workers also have obligations under the Acts. These include
an obligation to take ‘reasonable care’ with respect to their own health and safety; that their
conduct does not adversely affect the health and safety of others; and that they comply and co-
operate with health and safety policies and instructions. 

The importance of regulating farm OSH is underlined by the industry’s poor record. Farm work
is not safe. In 2007/8, the incidence of workers’ compensation claims in agriculture, forestry and
fishing (24 per 1,000 workers) exceeded Australia’s two other most dangerous industries –
construction (22 per 1,000) and mining (18 per 1,000).46 Fatalities were lower than in
construction, but still averaged 16.5 per 1,000 workers between 2008/9 and 2010/11, or seven
times the national fatality rate.27

The causes of severe OSH incidents reflect the high level of mechanisation in Australian
agriculture. On average, one person a year now dies falling from a horse, while 33 are killed by
vehicles and machinery, including aircraft, tractors, quad bikes and motorcycles. OSH
authorities are correspondingly ‘vehicle and machinery’ focused, although they also seek to
promote awareness of a wider range of risks. For example, WorkSafe Victoria produces a
‘Horticultural safety guide’,47 which provides advice on how to minimise the risks associated
with a comprehensive list of hazards, including:

• working with and around machinery (tractors, quad bikes, elevated work platforms)
• environmental hazards (heat stress, sunburn and cold)
• isolation in remote locations
• cuts, abrasions, contusions and blisters
• chemical hazards
• muscular skeletal strain caused by repetitive work in awkward positions 
• dangers picking at heights (falls).

The challenge OSH agencies face has been to ensure farmers and contractors act on advice they
are given about risks. It has been suggested that raising farmer awareness of OSH risks remains
difficult because of identified cultural factors, including resistance to external interference,
individualism, and intolerance for information that does not appear immediately relevant.46,47

Fragar et al.46 describe a range of ways that farmers can improve OSH, including design
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interventions (such as a roll-over protection system on tractors) and farm safety audits.
However, horticulturalists and contractors must go further than adopting safe design and
complying with audits; they also have a duty to provide information, training, instruction and
supervision on a range of matters, including safe work practices. This creates additional
challenges. WHM harvest workers may be unreceptive to OSH information and training. They
fall into identified ‘at risk’ groups because of the dangers of their industry, their youth,48 and
short job tenure.49 There is evidence that questions the effectiveness of OSH training targeted at
them.50,51 Thus, there are several points at which the flow of OSH information and training can
be interrupted, causing it to fall short of achieving its intended purpose. 

OSH risks and responses: the view from below
In this section we look at focus group and survey evidence to uncover harvest workers’
perceptions of, and responses to, OSH risk. We distinguish between hiring arrangements (hired
by a farmer or contractor), and payment systems (hourly or output-based wages) where these
are associated with different OSH risks. Both are well-documented sources of risk in other
industries. Subcontracting, often characterised by economic pressures, disorganisation and
regulatory failure,52 has been associated with increased OSH risks in industries ranging from
garment workers to mining to advanced technological processes such as aeronautics.39,53,54

Studies of piece rate payment systems reveal similar findings. Among garment workers, for
example, musculoskeletal strain is more prevalent among piece workers, for whom the risks of
performing highly repetitious work are compounded by the need to work quickly.55 Studies of
truck drivers have similarly found that drivers paid by the trip are more likely to suffer fatigue,
and have an increased risk of motor vehicle accidents.56,57 The findings here are consistent with
those studies; the pressures to harvest quickly and continuously, including in extreme weather,
contributed to health and safety considerations being foregone. 

Focus groups quickly established three common opinions among young WHM harvest workers
– that all farm work is safe, hazard avoidance is common sense, and incidents will not happen
to them. However, focus group discussions also went on to reveal risks. The most common
complaints concerned back pain (‘strawberries do your back in’); falls (stretching to reach
apples); dehydration (followed by hosing down between the rows of grapes); blisters and
skinned fingers (‘you have to work through the pain barrier picking peas’); and scratches (‘even
when you wear gloves to pick oranges’). These low-level injuries were accepted as part of the
experience of harvesting work: ‘everyone gets back-pain; just suck it up’ (Mildura focus group,
06 March 2013). Farmers commonly affirmed this view: ‘everyone gets back pain.. They (the
farmers) don’t care about you – just enough for you to come back tomorrow… we’re told if you
are still sore by the time you return to the hostel, you may have a problem’ (Mildura focus
group, 07 March 2013). These workers coped through a sense of camaraderie supported by lay
solutions, such as one worker who took ‘endless painkillers’ while picking cauliflowers for 12
hours per day (Mildura focus group, 07 March 2013). 

Survey respondents’ experiences were consistent with those reported in focus groups. They
regularly experienced low-level injuries and near misses, irrespective of whether they were
employed by farmers or contractors. Table 2 shows survey data on the relative incidence of
injuries, minor incidents and near misses. 

Half the respondents often or always experienced body stressing, indicated by sore backs, and
sore arms, shoulders and/or hands. A substantial minority regularly experienced cuts, grazes and
scratches, and one-third often or always developed blisters on their hands. Over-exposure to sun
and heat were common and one in 10 reported frequent exposure to chemicals. In one extreme
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case, a worker was hospitalised following chemical exposure. Hazards with potentially severe
consequences, such as near misses involving farm tractors or machinery and falls from ladders,
were less common. 

Respondents’ exposure to hazards mostly reflects the physically demanding nature of their tasks
and the harsh environment in which they are undertaken. Fruit and vegetable picking is not
amenable to mechanisation, and harvesting work must be undertaken when the product is ready,
usually in high summer. However, both farmers and contractors have a legal obligation to control
or minimise these risks. To minimise muscular strains and sprains, for example, they are obliged
to train workers in manual handling techniques, provide sufficient rest breaks, consider task
rotation, and ensure tubs of products are not overfilled nor lifted over shoulder height. These
simple and inexpensive administrative controls have been shown to reduce the prevalence of
muscular strain when consistently applied,58 but were not evident in this study. 

Farmers and contractors are also obliged to provide personal protective equipment to minimise
the risk of injuries, such as scratches, grazes, blisters, and sunburn, as well as provide workers
with cool, palatable drinking water.59 The responses in Table 2 suggest a low level of compliance
with these obligations. Farmers appear responsive to high-hazard risks, such as separating
workers from machinery and providing stable ladders, but leave workers to shoulder the
responsibility for managing those risks which farmers regard as ‘common sense’ and ‘part of the
job’ of harvesting work (Interview, 09 February 2013). 

The extent to which workers received health and safety instructions, and were provided with
personal protective equipment, reflects this approach. Survey respondents were asked whether,
and when, they were informed about the need for protections against environment risks and
received health and safety instructions. Table 3 provides their responses. 

Issue (n = 275) Frequency of exposure

Never/rarely
(%)

Sometimes
(%)

Often/Always
(%)

Total
(%)

Sore backs 19.3 29.1 51.6 100

Sore arms, shoulders and/or hands 19.6 30.2 50.2 100

Cuts, scratches, grazes to arms, legs or face 20.7 36.4 44.9 100

Blisters on hands 33.5 32.7 33.8 100

Sunburn 36.0 37.5 26.5 100

Dehydration 47.6 34.5 17.8 100

Almost being hit by tractor/farm machinery 82.9 14.2 2.9 100

Almost falling off a ladder 78.5 14.9 6.5 100

Exposure to chemicals and/or pesticides 65.5 21.5 13.1 100

Table 2
Harvest workers’
experience of
minor incidents
and near misses
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Arriving at a farm with adequate protection – such as a long-sleeved shirt, sun hat, UV sun
blockout and sufficient drinking water – is an important preventative measure,59 yet almost one-
third of respondents were not advised to do so before commencing their job. Notwithstanding
statutory obligations, workers could not depend on farmers or contractors to provide these
protections (40 per cent of respondents said the farmer or contractor never or rarely provided
UV blockout for sun protection). 

Turning to safety training, all but 14 per cent of survey respondents received some form of
safety instructions. While instructions of more than 5 minutes duration were most common, the
quality of the instruction is questionable and appears to have been limited to immediate work
tasks, with half of all respondents reporting that they were not informed about the risks they
may encounter. Although government OSH agencies advise employers to treat harvest workers
as ‘new, inexperienced workers’ because their seasonal employment is associated with a lack of
familiarity with the workplace and associated risks,47 one in five farm employees and 36 per
cent of contractor employees believed their training was not sufficient to perform work safely. A
further 18 per cent of farm employees and 31 per cent of contract employees were ambivalent
about its effectiveness (χ2 = 17.732, DF 3, p < .01). Examples provided by survey respondents
illustrate the brevity of information provided: ‘told to keep clear of machinery and to avoid
putting hands/arms into moving conveyor belts and so on. Not very much information really’;
and ‘only that I may get incredibly hot and would always need to keep rehydrated from my own
supply’. There were some exceptions. A Tasmanian orchardist, for example, gave a 30-minute
safety talk before the start of each working day; and a hostel showed pickers an industry-
developed safety training DVD before commencing work. These were rare instances. 

Focus group participants reported a strong reliance on word-of-mouth communication about
clothing, water and sun protection. But such informal communication is not systematic,
comprehensive, or necessarily accurate. If workers are unaware of the need for protections
before commencing a new job, and the farmer does not provide those protections, they are
immediately at risk. To illustrate, in one case a backpacker who had arrived from England only
three days earlier was told by fellow hostel stayers that he needed to take enough drinking water

Information provided When information was provided

Before
starting at
farm (%)

On first day
at farm (%)

Not told at
all (%)

No. Total
(%)

Need to wear protective clothing 56.3 30.5 13.2 302 100

Need for sun protection 53.3 30.5 16.2 302 100

Need to carry drinking fluids 54.6 33.4 11.9 302 100

Safety Instructions:

Brief (<5 minutes)

Detailed (> 5 minutes)

3.3

21.5

20.5

40.7

13.9 114

188
302 100

Health and safety risks they may
encounter

21.5 28.5 50 302 100

Table 3
Provision of health

and safety
information and

protections
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Issue Frequency of event

Never/rarely (%) Sometimes (%) Often/Always (%)

Farm employee
(n = 195)

Contractor
employee 
(n = 75)

Farm employee
(n = 195)

Contractor
employee
(n = 75)

Farm employee 
(n = 195)

Contractor
employee
(n = 75)

Discouraged from stopping to drink water1 60.6% 41.3% 23.3% 34.7% 16.1% 24.0%

Working in extreme heat (35 degrees-plus)2 41.5% 30.7% 28.5% 22.7% 30.1% 46.7%

Drinking water supplied3 21.8% 39.2% 17.1% 27.0% 59.1% 29.7%

Raise OSH issues without negative consequences4 26.4% 31.1% 25.9% 32.4% 37.3% 20.3%

1 ! 2 = 8.127, DF 2, p < .05 

2 ! 2 = 6.614, DF 2, p < 05  

3 ! 2 = 18.605, DF 3, p < 01

4 ! 2 = 7.534, DF 3, p < .05
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le 4

M
ode of
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ent and
risk-taking by
w

orkers
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for the day. He interpreted this to mean about 750 millilitres of water (barely half of what was
required); by midday, his co-workers had to hose him down for 20 minutes under the shade of a
tree to overcome dehydration and heat stress. 

Many WHMs come from cooler climates and have not experienced working in extreme heat for
extended hours. The assumption that their ‘common sense’ will ensure they protect themselves
from exposure is misplaced. 

Turning to ways in which work organisation impacted on WHMs’ OSH experience, the two
least preferred employment practices encountered by WHMs were being forced to work for a
contractor (when farmers were not hiring their own workers) and being paid piece rates. Both
practices were regarded as unfair by WHMs; and both carried greater risks. Table 4 provides
survey responses on four OSH issues on which employers had discretion, and where significant
differences were found between the practices of farmers and contractors. 

Those employed by contractors experienced less discretion and endured more intense work
pressures, measured by being discouraged from drinking water when it took too long to access
the water (such as having to walk 5 minutes) and working in temperatures greater than 35
degrees Celsius (focus group participants employed by farmers reported a standard practice of
finishing work when this temperature was reached). These responses are consistent with the
pressures that flow from the contractor promising the farmer a defined output within a set
timeframe. Contractors’ employees were also half as likely as farmers’ employees to be regularly
supplied with water by the farmer, suggesting farmers pass responsibility for workers’ safety
over to contractors. These practices are consistent with the pressures and risks associated with
contracting more generally.52 –54 In addition, having to choose between working for a contractor
or not work at all was a source of resentment among WHMs. They received lower rates of pay,
experienced greater work pressures, and ran a greater risk of not being paid.8 Enforcement
processes for lost wages were mostly regarded as futile; steps to reduce OSH risks could only be
traded off against job loss. 

A second dimension of work organisation is payment systems. Around 40 per cent of survey
respondents, irrespective of whether they were hired by a farmer or contractor, were paid piece
rates. Their average hourly earnings were significantly lower than those paid hourly rates
(A$11.69 compared to A$16.20 for hourly rates) and, as shown in Table 5, they responded to
incentives to speed up production by taking more risks. 

Those paid piece rates were, for example:

• four times more likely to often, or always, not stabilise a ladder before climbing on it (noting
that orchards typically have uneven terrain)

• two times more likely to work in extreme heat
• three times more likely to carry excessive loads such as climbing a ladder with a heavy bag

of fruit
• two times more likely to be discouraged from taking lunch breaks. 

The nature of harvesting work means that the few short-cuts available to workers to increase
output and earnings are inextricably linked to poorer health and safety. Focus group participants
told how they would not stop picking to take meal breaks or access drinking water, even when
cold drinking water was supplied (Mildura focus group, 06 March 2013). Others told of pickers
urinating in the fields rather than losing time by walking to the toilet amenities (Maffra focus
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Issue (n = 268) Frequency of event

Never/rarely (%) Sometimes (%) Often/Always (%)

Hourly wage Piece rates Hourly wage Piece rates Hourly wage Piece rates

Not stabilising ladder before climbing on it1 84.2% 62.1% 11.8% 24.1% 3.9% 13.8%

Working in extreme heat (35 degrees-plus)2 46.7% 26.7% 28.3% 25.0% 25.0% 48.3%

Carrying excessive loads3 65.1% 37.9% 23.7% 30.2% 11.2% 31.9%

Discouraged from taking lunch breaks (n = 259)4 45.0% 20.7% 27.2% 30.2% 23.8% 47.4%

1 ! 2 = 17.886, DF 2, p < .01

2 ! 2 = 17.332, DF 2, p < 01

3 ! 2 = 24.176, DF 2, p < 01

4 ! 2 = 23.296, DF 3, p < 01
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group, 11 February 2013). One apple picker who earned more than twice as much as her hostel
companions also fell from her ladder three times in one week (Huonville focus group, 30 April
2013). As has been observed in relation to other low-paid piece workers, ‘the immediate benefits
of a high level of production for piece workers are a certainty that can be calculated, while an
accident is only considered a possibility’.55 The pressures to work quicker and continuously were
acute, especially given their low rates of pay. These workers faced unpredictable non-working
periods, as well as the need to travel long distances to locate new jobs – time that was spent
without an income. Notwithstanding the intensity of their work, the common retort among
WHMs was that ‘no one earns enough to save’ (Mildura focus group, 06 February 2013). 

Were harvest workers aware of the risks they were taking? Focus group participants treated
such risks as ‘part of the job’, which could be managed through common sense. Survey
responses showed that harvest workers were often poorly placed to make informed decisions
about such risks. Asked whether they had performed tasks which they believed to be unsafe, 86
per cent said they had not. Of those who answered in the affirmative, their descriptions of
unsafe tasks pointed to highly dangerous work carrying an immediate risk, such as ‘working in
close proximity to tractors with an obstructed view’, ‘working in a field sprayed with chemicals
at the same time’, ‘climbing broken ladders’, ‘working in thunderstorms’, ‘being in an isolated
paddock alone without phone coverage’ and ‘animal baits (poisonous) on bare skin’. The longer-
term risks associated with continuous back and limb pain, and excessive ultraviolet exposure,
were either not understood or simply not contemplated. 

A small number (15) of WHMs incurred workplace injuries that required medical attention. Of
these, three involved farm machinery, three arose from environmental exposure (sunburn and
heat), two involved animals (spider and insect bites), two involved mango sap burns, and one
was hospitalised with chemical poisoning. Of these, six believed their inexperience with the
outdoor environment caused their injury, and only two attributed their injury to insufficient
safety training. All workers in Australia are eligible for workers’ compensation (the payment of
medical costs and lost wages) irrespective of visa status, yet 40 per cent of those requiring
medical attention paid their own medical costs. Of those whose injury prevented them from
working, two-thirds were not compensated while off work. 

Survey respondents included a minority of young Australian workers (15 per cent), who might
be expected to fare better than WHMs less familiar with the legal environment supporting
health and safety in Australia. They were more likely to claim they understood their rights and
entitlements (56.8 per cent agreed, compared to 44.5 per cent of WHMs), yet their experience of
harvesting work, including their exposure to risks, was similar to that of WHMs. Like WHMs,
their expectations regarding healthy and safe harvesting work practices appeared
commensurately low and their higher level of understanding of the OSH legal environment was
not translated into safer working arrangements. Their employment precarity, and lack of
discretion in the way work was performed, meant their circumstances did not differ from those
with far less understanding of the regulatory environment. 

Discussion and conclusions
Temporary migrant workers form a small but significant part of the precarious workforce,
crossing national borders to take jobs that cannot be filled by the native workforce.
Horticultural work, because of its seasonal nature, is especially reliant on such workers who
may, depending on national immigration policies, be documented or undocumented. Australian
horticulture has, in the past two decades, become reliant on both documented migrants (usually
WHMs) and undocumented migrant workers. While nominally afforded employment protection
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in law, their knowledge of OSH rights and capacity to claim them is open to question. It was
noted that a two-tier labour market exists, one level (Australians and WHMs) which is better
informed about jobs and able to access information about rights, and another level
(undocumented workers hired by contractors) living in a clandestine environment where they
cannot access information about their rights, are intimidated, and would be unlikely to claim
OSH protections. The evidence reported in this paper does not inform us of the OSH risks
experienced by undocumented workers, who are difficult for researchers to access. 

The provision of information about OSH is important because farming (including horticulture) is
a high-risk industry with a very high incidence of fatalities, workers’ compensation claims, and a
wide range of risk factors. Legislation requires horticulturalists and contractors to both provide a
safe working environment and to provide workers with OSH information and training. While
there are copious industry-level OSH resources, the extent to which these filter down to the
workforce through comprehensive and accessible training is open to question. 

While focus group evidence found harvest workers to be initially over-confident about OSH
risks, they also spoke of daily pain that mostly dissipated with overnight rest. Likewise, a
majority of respondents routinely experienced sore backs and limbs, cuts, blisters, and heat stress
problems. More rare were dangerous encounters with machinery, chemicals, or falls from ladders
– the likely causes of severe injuries. This pattern is symptomatic of an industry which has
routinised worker suffering, despite public promotion of a ‘fit and healthy lifestyle’.37 Given the
young and inexperienced workforce on which horticulture now depends, the need for farmers
and contractors to educate workers about their exposure to risks, and manage that exposure,
cannot be taken lightly. 

It is clear, however, that not only do many farmers and contractors pay cursory attention to OSH
instructions, they contribute to OSH risks through a preference for output-based payments which
encourage workers to take greater OSH risks to increase earnings. The low level of piece rate
earnings reported by focus group and survey participants highlights problems with the way
minimum piece rates are currently regulated. As long as piece rates fail to provide a living wage,
workers will continue to take chances with their safety. 

The contractor system also appears associated with work intensification under hostile conditions
and with weaker environmental protection (such as water and sun blockout). Farmers place their
confidence in contractors to manage the harvesting work, but mistakenly pass their OSH
responsibilities onto contractors who, in turn, shirk it. The failure of both parties to assume OSH
responsibilities suggests there is a considerable need for education about OSH laws. While almost
80 per cent of survey respondents received some level of OSH training, most often this training
was brief and superficial, leaving WHMs poorly placed to recognise risks. Survey respondents
instead relied on word-of-mouth information, which could be unreliable. Horticulture appears to
suffer from a minimalist and unsystematic approach to meeting legal OSH obligations. 

The findings in this study are similar to those identified in other studies of agricultural temporary
migrant workers.17,18,60 Like other temporary migrant workers, WHMS perform labour intensive
harvesting work that often requires continual bending, and is associated with back, neck and
upper limb pain. The work is performed in extreme heat, exposing them to heat-related illness
(and in some instances tropical lightning storms). Few receive sufficient training to understand
the risks to which they are exposed, or to act on those risks, such as taking breaks, rotating tasks
and remaining hydrated. Piece rate payments also discourage such actions. Most temporary
migrant workers move from farm to farm, and district to district, without being employed long
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enough at any one farm to receive sufficient training.60 While translating health and safety
materials into the mother tongue of migrant workers is a common (minimum) recommendation
to facilitate safer practices in most high-income economies, the sheer range of WHMs’
nationalities on Australian farms impedes such an approach. Instead, farmers and contractors
rely, mistakenly, on others to provide such information. 

Unlike migrant harvesting workers in other high-income countries, however, most WHMs
employed on Australian farms are well-educated, do not have the economic pressures of
supporting dependents, and only perform the work for the minimum time required (88 days) to
receive a second year visa. Their higher education levels do not appear influential; their daily
experience differs little from lesser educated local workers. Their relatively short-term exposure to
hazards, however, may offset the risk of injuries commonly found in other studies of migrant
agriculture workers.18 The musculoskeletal disorders associated with long-term exposure to
harvesting tasks, for example, may not eventuate for these workers as they are generally not
exposed to these tasks for more than one season. 

This project has only been able to identify immediate risks and hazardous practices experienced
by WHMs, not longer-term exposures, injuries or health implications. A significant minority of
survey respondents, for example, reported being exposed to chemicals or pesticides, but it is not
possible to establish whether that exposure was sufficiently enduring or substantial to produce
longer-term disabilities. Only tracking of the longer-term health and injury outcomes of WHMs
can overcome this information gap. 

The transitory, short-term exposure of WHMs to the risks of horticultural work, nevertheless,
does not alleviate their exposure to acute traumas and extreme environmental risks. A significant
minority of focus group participants and survey respondents reported falling off ladders; receiving
knife injuries requiring stitches; bites that required medical treatment; and hospitalisation from
chemical exposure. At least one fatality among WHMs has occurred from heat exposure in the
last five years. There is unfortunately no systematic data collection which identifies the visa status
of injured workers; such incidents are only revealed through anecdotal sources and regional
newspapers. 

It also noteworthy that undocumented workers employed on Australian farms are likely to be
exposed for much longer periods and, in turn, more likely to experience the permanent disorders
evident among overseas temporary migrant workers.60 Their experiences have not been
documented here, or elsewhere, but are likely to be compounded by their constant employment
through contractors, as well as the risks (physical and psychological) associated with the threat of
deportation.20

Over the past few decades, changes in Australian visa arrangements have enabled the Australian
horticultural industry to draw increasingly on temporary migrant workers to perform harvesting
work that local workers have largely abandoned. The evidence in this paper points to the OSH
risks encountered by these workers, and the accentuating affects of work organisation, especially
payment systems and the unsystematic nature of compliance with OSH laws. Unlike temporary
migrants performing harvesting work elsewhere, the workers exposed to these hazards are
unlikely to return to this type of work after one picking season. They have the option of returning
to professional positions in their home country after their travels are complete. Yet their youth
and the one-off nature of this experience arguably contributes to their cavalier attitude towards
the risks to which they are exposed. This leaves these workers especially vulnerable. Among
them, an unfortunate minority will bear the scars for many years into the future. 
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Abstract

Australian horticulture (fruit and vegetable production) relies upon a seasonal harvest

workforce, much of which now consists of temporary migrant workers. This article

argues that the composition of this workforce and the character of the work lead

towards layered vulnerability, some groups being more exposed to low pay and sub-

standard working conditions than others. Formally at least, employment conditions are

generally protected by the federal Horticulture Award (2010). But are decent employ-

ment standards consistently observed? The article explores this question, examining

three issues. First, does analysis of workforce composition reveal different tiers in the

workforce, some more vulnerable than others? Second, do the casual nature of harvest

work and the job search processes used by temporary migrant workers create disad-

vantaged groups? Third, does evidence about pay, working hours and work intensity

reveal some workers to be more vulnerable than others? The article concludes with an

examination of those factors that appear to be associated with layered vulnerability in

the harvest workforce, and considers some policy implications.

Keywords
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Introduction

On 4 August 2014, the Fair Work Ombudsman (FWO) announced a review of the
wages and conditions of young working holiday makers (WHMs) in recognition
that ‘overseas workers can be vulnerable and/or require special assistance’
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(FWO, 2014a). A substantial literature exists showing the vulnerability of migrant
workers in Australia and other countries (Anderson, 2010; Mares, 2012; Preibisch,
2010; Refslund, 2014; Rogaly, 2008). Studies also show temporary migrants to be
especially vulnerable in horticultural jobs where they may be disadvantaged by
undocumented status (Martin, 2003; Pena, 2010), being bonded to a single
employer (Preibisch, 2010), social exclusion (Preibisch, 2004), poor English skills
(Sargeant and Tucker, 2009) and precarious employment (Kroon and Paauwe,
2013; Potter and Hamilton, 2014) – factors which generally combine to render
unenforceable local (and international) labour rights (Campbell and Tham, 2013;
Fudge, 2011).

This article aims to add to this literature focusing upon Australian horticulture.
However, it goes further by considering the diversity of the harvest workforce and
the ways in which vulnerability is multi-layered rather than homogenous. The
concept of layered vulnerability has been associated with a range of factors that
cause disparities in migrant workers’ working conditions. Sargeant and Tucker
(2009) divide these factors into three groups – migration factors (including migra-
tion status and whether bonded to an employer); migrant worker characteristics
(especially language, education and skill level); and receiving country conditions
(including union and regulatory protection and social exclusion). Because these
factors do not necessarily apply evenly to all temporary migrant workers, vulner-
ability may be layered, producing differential degrees of disadvantage. Previous
studies of layered vulnerability have focused on macro- or meso-level analysis
(Sargeant and Tucker, 2009) to assist analysis of political, economic and institu-
tional influences. This article focuses instead upon micro-analysis, examining
layered vulnerability in the specific context of Australian horticulture to identify
the immediate causes of layered vulnerability and the implications for policy.

Horticulture in Australia until the 1990s was distinctive because few temporary
migrants were used for harvest work. Since then reliance has grown on two differ-
ent types of temporary migrants. First are WHMs. These are young travellers,
without dependents, who can apply for a second 12-month working visa in
Australia once they have completed 88 days’ work in horticulture (or a limited
range of other regional industries). Doyle and Howes (2015: 15) found that nearly
half of the growers they surveyed reported that backpackers (WHMs) were the
main type of worker they employed. The second important group of temporary
migrant workers are undocumented workers. While little is certain about their
number, the evidence available suggests they have grown recently to form a sig-
nificant part of the harvest workforce. Drawn largely from Asian countries outside
of the WHM program, their exposure to exploitation appears to be very high (Hall
& Partners, 2012; Howells, 2010), in part because they have no right to work in
Australia and cannot claim legal protection for their employment conditions
(Clibborn, 2015).

In contrast, all other horticultural workers, whether Australians or WHMs,
nominally enjoy legally enforceable employment conditions under the modern fed-
eral award (the Horticulture Award 2010), which fixes minimum hourly wages,
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provides an additional 25% casual loading, and specifies that piecework rates ‘must
enable the average competent employee to earn at least 15% more per hour than
the minimum hourly rate’ (Clause 15.2). While the award prescribes a 38-hour
week for full-time workers, most harvest workers are hired on a casual basis
and are only paid for the hours they work. Piece workers are paid only for what
they pick, and their piece rate must be voluntarily agreed between the employer and
the harvest worker. Clause 15.9 of the award suggests there is no floor to
actual piecework earnings, stating ‘nothing in this award guarantees an employee
on a piecework rate will earn at least the minimum ordinary time wage . . . as
the employee’s earnings are contingent on their productivity’ (Fair Work
Commission, 2010). Thus, the award clearly provides scope for some variance in
piecework earnings and casual hours. Notwithstanding the casual and piecework
conditions in the award, it provides a ‘floor of rights’ which are legally enforceable.
Whether this floor of rights is observed in practice, and which layers of the
workforce are most vulnerable to substandard conditions, are issues explored in
the following text.

The remainder of the article is divided into five parts. The first describes the
research methods used to collect data. The second section looks at the layered
composition of the harvest workforce. The third describes the short-term, casual
nature of harvest work and the processes of job search, exploring how uncertain
employment exacerbates vulnerability. The fourth section considers evidence upon
pay, working hours and work intensity to show which harvest workers experience
the most exploitative employment conditions. The final section reviews the article’s
findings upon layered vulnerability and then considers policy issues.

Methodology

The article is based upon data collected from empirical fieldwork conducted in
three stages during 2013 and 2014. First, an extensive interview program was
undertaken at three regional locations in Victoria (Bendigo, Maffra and
Mildura), in Tasmania and in the Northern Territory. Harvest workers were inter-
viewed through nine dual-moderator focus groups with a total of 64 participants
from the following countries: England (15), France (8), Burundi (7), Ireland (7),
Germany (5), Hong Kong (5), Italy (3), Afghanistan (3), Taiwan (3), Malaysia (3),
Scotland (2), Estonia (1), Japan (1), South Korea (1). With the exception of those
originating from Burundi, Afghanistan and Malaysia, all were WHMs. When inter-
viewed they were harvesting a range of crops including apples, cherries, strawber-
ries, grapes, citrus, salad and mixed vegetables and mangoes. In addition,
interviews were conducted with farmers, labour-hire contractors, employment
agency staff, backpacker hostel operators, union officials, occupational health
and safety (OHS) government agency staff and ethnic community organisations.
Second, in late 2013/early 2014 the interview program was supplemented with
telephone interviews of backpacker hostel and caravan park operators in all six
Australian states and the Northern Territory.
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Third, a survey was administered online to harvest workers. The questionnaire
was presented in both English and Chinese (10% of respondents used the latter),
and was available online from mid-December 2013 to mid-March 2014.
Respondents were recruited by placing invitation cards at working hostels used
by harvest workers, and through a website used by WHMs to locate harvest
work. Data cleaning reduced the initial 417 responses to 303 useable responses.
Of these, 58.1% were male and 41.9% female, while the mean age was 24 years.
Current crops or tasks included grapes (20.8%), vegetables (18.2%), berries
(12.9%), stone fruit (12.5%) and citrus (8.5%). Four out of five were WHM
first year visa holders, 72% of whom were seeking a Second Year Visa. Other
respondents included Australians, New Zealanders and international students.
Table 1 shows the distribution of respondents into demographic categories.
No respondents were known to be undocumented workers – a group beyond the
reach of a survey distributed through hostels and websites. Also, some degree of
response bias should be acknowledged, skewing findings towards dissatisfied
workers.

Table 1. Survey respondents by nationality, state location and visa type.

Nationality/Region (n¼ 303) %

European Union (excluding UK/Ireland) 33.3

Asia 23.1

UK/Ireland 21.8

Australia/New Zealand (NZ) 15.5

Other 6.3

Total 100

Current job location (n¼ 303) %

Victoria 39.3

Queensland 19.8

New South Wales (NSW) 19.1

Tasmania 6.3

South Australia 5.9

Western Australia 5.9

Northern Territory 3.6

Total 100

Visa (n¼ 259, excluding Australian/NZ) %

Subclass 417 year 1 81.5

Subclass 417 year 2 10.8

Student visa 3.9

Other visa 3.9

Total 100
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Layered vulnerability: The structure of the harvest workforce

Analysis of the size and composition of the horticultural workforce is complicated
by seasonality, the involvement of family members, and the unquantifiable use of
undocumented workers. Seasonal workers are not identified separately in official
employment statistics, and their movement between harvesting locations impedes
an accurate count (Hanson and Bell, 2007). Notwithstanding these problems, esti-
mates have claimed there are about 30,000 growers and 130,000 employees in
Australian horticulture (FWO, 2011). The harvest workforce is made up of several
groups. In this section, we focus on three – Australian residents, WHMs and
undocumented workers. While some international students (Knight, 2011), sub-
class 457 visa holders (Birrell and Healey, 2013; Deegan, 2008; Toh and Quinlan,
2009), Pacific seasonal workers (Doyle and Howes, 2015) and ‘Workers on Organic
Farms’ work in horticulture, they are numerically insignificant and shall be
excluded. Harvest workers of all kinds are nominally covered by the Australian
Workers’ Union but almost never organised: union presence in horticulture rarely
extends beyond packing sheds and processing plants where the National Union of
Workers is sometimes active (Union Official Interview, 8 February 2013;
Australian Broadcasting Corporation (ABC), 2015).

The composition of the harvesting workforce has changed considerably over the
past 20 years. Until the late 1990s, Australian residents were numerically dominant.
These included permanent itinerants, local farm labourers, working class families
who spent their annual holidays picking, and semi-skilled rural workers who aban-
doned their regular employment each year for the higher paid picking work
(Hanson and Bell, 2007; Mares, 2005). Hanson and Bell (2007) categorised the
harvest workforce in 2003 into four somewhat different groups. Most important
were ‘permanent itinerants’ (40–50% of the workforce); second were WHMs
(20–30% of the workforce); next were Australian retirees (15–25%); and the bal-
ance consisted of Australian working holidays makers and students (5–10% of the
workforce). Since the 1990s, permanent itinerants have declined in number. A
grower in Mundubbera reported that whilst 90% of his workforce used to be
permanent itinerants, by 2003 they made up only half (Hansen and Bell, 2007).
Hugo (2001) suggests that low wages, poor working conditions, and changing
attitudes towards travel to remote locations for uncertain employment all contrib-
uted to this decline. The labour force gap left by the exodus of permanent itinerants
was initially filled in part by WHMs (Doyle and Howes, 2015).

Introduced in 1975, subclass 417 (WHM) visas offered young travellers from the
United Kingdom, Ireland and Canada the right to work during their 12-month stay
in Australia. Supported by inter-country reciprocal agreements, WHM visas were
intended to provide for employment incidental to travel, and to facilitate cultural
exchange and understanding. The visa was available to young people without
dependents, and no English language proficiency standard was necessary at that
time (Hugo, 2001). By 1995, reciprocal agreements had been reached with three
more countries and the number of WHMs had expanded so rapidly that a cap of
33,000 visas per annum (adjusted annually) was introduced (Hugo, 2001). In 1997,
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a Senate enquiry was held following up concerns that WHMs were limiting labour
market opportunities for Australian youth (Parliament of the Commonwealth of
Australia, 1997). Evidence presented to that enquiry pointed to the critical role
WHMs had come to fulfil in seasonal harvesting, noting a preference by growers
for WHMs over local youth. The Federal government accepted the committee’s
recommendation that the cap on visa numbers remain. Reflecting community
antagonism to guest workers at that time, the committee stated ‘Above all, the
Committee wishes to avoid . . . the working holiday program being used as a form
of guest labour’ (Parliament of the Commonwealth of Australia, 1997: xxvi).

By 2005, concerns about WHMs being de facto guest workers were outweighed
by labour market needs. Following a period of extreme labour shortage in
horticulture, and lobbying by the National Farmers Federation, the Federal gov-
ernment amended WHM visas to grant a Second Year Visa for those who com-
pleted 88 days rural work during their first 12 months in Australia. That work had
to be performed in three industries: agriculture, mining or construction. The pur-
pose of the changes was expressed clearly by the Minister for Immigration and
Multicultural Affairs:

the changes to the visa do provide, I think, a significant incentive to people to get out

there and help us bring in the crops. That in turn will provide farmers with a wealth of fit,

mobile and enthusiastic workers when they are most needed for farm labour. (Parliament

of the Commonwealth of Australia, 2005: 29)

By this time Australia held reciprocal agreements with 19 countries, including most
of the European Union, Korea, Taiwan and Japan (Brennan, 2014). Whilst English
is not the mother tongue in many of these countries, English language proficiency
continued to be omitted from the visa requirements. Since the Second Year Visa
was introduced, the number of WHM visas issued has increased from 96,479 in
2003–2004 to 249,231 in 2012–2013. In 2013–2014, 45,950 Second Year Visas were
granted, with the largest groups of recipients coming from Taiwan (24%) and
Britain (18%) (Department of Immigration and Border Protection (DIBP),
2014a: 20).

The incentive of a Second Year Visa mostly attracts WHMs into harvest work,
DIBP statistics showing that 90% of those who receive a second visa complete the
qualifying 88 days work in horticulture (DIBP, 2014a, 2014b). Grower reliance
upon WHMs for harvest work remains high. However, the 2015 Doyle and
Howes Report (2015) for the World Bank shows a decline from 73% of growers
depending on WHMs four years earlier to less than half at the time of their study.

One reason for falling reliance on WHMs may be increased use of a third group
– undocumented workers. They are defined by the DIBP as ‘non-Australian citi-
zens who are working in Australia without a visa (mostly ‘‘over-stayers’’) or who
are in Australia lawfully but working in breach of their visa conditions’ (mostly
holders of a visitor or ‘tourist’ visa) (Department of Immigration and Citizenship
(DIAC), 2009). Over-stayers (predominantly Chinese, American, Malaysian and

6 Journal of Industrial Relations 0(0)

 by guest on September 3, 2015jir.sagepub.comDownloaded from 

2212

2212

http://jir.sagepub.com/


British) tend to be international students, as well as skilled, high paid, urban work-
ers (DIBP, 2012). Those breaking their visa conditions by doing harvesting or other
unskilled work mostly come from low wage, developing countries in Asia. Because
undocumented workers are deported for working illegally they are elusive and
difficult to count. In 2011, the Department estimated that between 40,000 and
90,000 illegal workers were working in all industries (DIAC, 2011). Checks to
identify and deport illegal workers in 2010–2011 located 1788 people, of whom
about a third worked in agriculture. This is likely to be the tip of a large iceberg.

While quantification is not possible, these workers may now account for
between a quarter and a third of the harvest workforce. This development appears
to be recent. The presence of undocumented workers was observed in the past, but
was of marginal concern to the Senate enquiry into WHMs of 1997 (Parliament of
the Commonwealth of Australia, 1997). Yet, in 1999, the Department of
Immigration and Multicultural Affairs found significant numbers of undocu-
mented workers and was examining tougher sanctions on employers – a step
opposed by horticulturalists on the grounds that ‘it was not always possible to
attract sufficient legal workers during the harvest’ (Department of Immigration and
Multicultural Affairs (DIMIA),1999: 27). By 2005, Mares (2005: 5) reported that
‘unless labour-supply problems in the horticultural industry are addressed, there is
the potential for a growing number of jobs to be filled by undocumented work-
ers . . . creating an increasingly antagonistic relationship between primary producers
and immigration officials’. His survey of 176 growers in the Murray Valley found
that 28% admitted to using undocumented workers at least some of the time
(Mares, 2006). Three years later a study in a NSW regional centre also reported
widespread but unquantifiable exploitation of undocumented workers (Segrave,
2009). In some Victorian regions, undocumented workers are now believed to
make up the majority of horticultural workers (Hostel Manager Interviews, 23
January 2013, 15 January 2014).

Accompanying the growing number of undocumented workers are allegations
of other illegal practices and the erosion of employment standards. The most
authoritative evidence comes from the Howells Report arising from an inquiry
commissioned by the Federal Government in 2010 to explore the effectiveness of
those provisions in the Migration Amendment (Employer Sanctions) Act 2007
intended to deter the employment of non-citizens and those without permission
to work. The Howells Report criticised growing reliance on this source of labour,
saying the presence of these workers ‘is very often organised by intermediaries
(contractors) who abuse and exploit these workers . . . these intermediaries are
often involved in tax and welfare fraud and breaches of industrial, health and
safety and other laws’ (Howells, 2010: 22). Howells criticised the effectiveness of
existing measures to clamp down on undocumented workers by deporting them
and prosecuting employers. Until 2011, prosecuting employers was difficult because
hiring undocumented workers was a criminal offence. Since the main witnesses
(the workers) were deported, the proof necessary for criminal conviction could
not be presented and successful prosecutions were rare. Since 2011, more accessible
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penalties such as infringement notices and civil action have been introduced
(DIAC, 2011).

The Howells Report went on to claim undocumented workers are frequently
‘underpaid, misled about what they are doing, undernourished, beaten and threa-
tened’ (Howells, 2010: 56). The nature of these threats is illustrated by a Goulburn
Valley hostel operator who described being raided by the Department of
Immigration after ‘a contractor ‘‘dobbed in’’ an undocumented worker who com-
plained about being paid AU$7.00 (nearly AU$10 below the award rate) – not
AU$12.00 an hour. He told her: ‘if you can’t work for me you can’t work for
anyone’ (Hostel Manager Interview, 15 January 2014). Another case involved a
Chinese worker in Tasmania who asked his supervisor for back-pay and ‘three
from the company physically attacked him causing the police to be brought in’
(Hostel Manager Interview, 14 January 2014). Another case from Mildura revealed
both poor living conditions as well as the violence that can be bred in these situ-
ations. In 2012, a fruit picking contractor – Pardeep Kumar – was bundled into a
car outside the town library and found two weeks later in NSW with his throat cut.
The coroner’s enquiry exposed some of his business practices. He was:

paid by farmers to supply Indian nationals and kept a percentage of what he

received . . .He had up to 45 people living in a four bedroom house who he charged

$50 a week in rent and $5 a day to be transported to and from farms . . . In the days

before his death he was carrying $18,000 which he had withheld from his workers’

wages because he needed to show the money up front to obtain a new contract.

(Murphy, 2012)

Undocumented workers employed by such contractors appear to be the most
vulnerable segment in the harvest workforce. The available evidence (mainly anec-
dotal) suggests this vulnerability rests upon a set of interlocking characteristics –
their lack of any legal right to work (and to claim employment rights); total
dependence on contractors to supply work; social isolation from other workers
and the wider community; disorientation created by moving from job to job; and
the lack of English language skills that might help them understand and break
away from their conditions of bondage. Australian horticulture workers share none
of these characteristics. Nor do many WHMs, although the growing numbers of
non-Anglophone WHMs can suffer the social isolation and total reliance on con-
tractors that typify undocumented workers.

The composition of the seasonal harvest workforce has shifted substantially
from that identified just over a decade ago by Hanson and Bell (2007). Although
statistics are not available, the largest group now appears to be WHMs, followed
by undocumented workers; Australians including travelling retirees, and the mis-
cellaneous groups of other temporary migrant workers such as international stu-
dents and Pacific islanders, comprise a small minority. It is reasonable to conclude
that these compositional changes have created layered vulnerability, with undocu-
mented workers most disadvantaged.
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Harvest work: Vulnerability in a casual labour market

Harvest jobs are generally short-term and unpredictable, linked to the vagaries of
harvest conditions. This creates a challenge for horticulturalists who must recruit
casual workers in the correct number and at the right time. The scale of this army
of harvest workers is evident in Bowen, where a population of 12,000 swells to
17,000 over the harvesting season (Hanson and Bell, 2007). Job search under these
conditions poses challenges for harvest workers who must locate work, pay for
travel and accommodation, and minimise idle time between jobs. Hiring is done by
growers (performing the normal legal duties of an employer) and by contractors
(who relieve growers of most of these duties, charging an all-in rate to cover labour
costs and their profit), both of whom depend upon the efficient circulation of job
vacancy information. This can occur in several ways.

First, formal assistance for job search is provided by the National Harvest
Labour Information Service (NHLIS), created in 2003 when the government con-
tracted the Mildura and District Educational Cooperative to coordinate and dis-
tribute information about harvest jobs. This task is accomplished through a
booklet (NHLIS, 2014) which provides general information about the harvesting
cycle for crops around Australia, the ‘harvest trail’ website, and a free-call tele-
phone service. In larger regional centres job search is also assisted by agencies
funded by the government for each placement.

Second job search is aided by communication through the internet and social
media. Several websites carry advertisements for harvest jobs. Amongst these are
Gumtree, FruitPickingJobs, Harvest Trail, Harvest Bites Labour and Workabout
Australia as well as some websites in Asian languages. Also popular with WHMs
are backpacker hostel websites which advertise both jobs and accommodation
(WHM interviews, 2013). Backpacker websites also exist, some carrying hostile
reviews of poor hostels. One reviewer attacked the Lazy Lizard Lodge in Ayr,
Queensland, stating ‘I found out that Lazy Lizard hardly ever gets any work
because all the farmers in town hate the owner because he is that much of a hor-
rible, rude, arrogant guy’ (The Backpacker, 2013). Reviews of this kind are com-
monplace in travellers’ blogs and websites. WHMs also establish groups to
exchange job information using social media. One group of 30 female Taiwanese
harvest workers operated an exclusive Facebook site to pool news about available
work (WHM Interview, 29 April 2013). Most often WHMs alert friends informally
as their travels take them to places where work is available. Mobile phones and
wi-fi access are essential on the harvest trail.

A third source of job information is the network of working hostels and caravan
parks (Jarvis and Peel, 2013). Many hostels act as information brokers between
horticulturalists and WHMs, sourcing jobs from growers so they can fill their beds.
One hostel operator in Victoria described his business model as ‘being about build-
ing relationships with growers’ (Hostel Manager Interview, 7 February 2013).
He had acquired his hostel complete with a telephone sim card and spreadsheet
allegedly plotting farm contacts. Most had lapsed so the network had to be rebuilt.
Most hostel income is earned by charging from $120.00 to $180.00 a week for
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accommodation, and sometimes a daily fee of $5.00 to $8.00 for transport to farms.
Driven by the imperative to fill beds, hostels sometimes advertise work when it is not
available. One WHM described a Victorian hostel as ‘a .. holes because they have a
big website, but only want to fill rooms not jobs’ (WHM Interview, 6 February
2013). More conscientious was another Victorian hostel which guaranteed work
and was inundated with about 20 phone calls a day from WHMs. High demand
allowed it to screen WHMs to ensure that growers received good workers and so
would provide repeat business. Another hostel in Queensland guaranteed worker
reliability by restricting on-site alcohol consumption to ensure WHMs were fit for
early morning work (Hostel Manager Interview, 25 November 2013).

Some contractors and labour-hire agencies recruit temporary migrants directly
from overseas agents (ABC, 2015). Since Australia, unlike some other countries,
does not regulate contractors or require them to be registered (Underhill, 2013),
little systematic information exists about them. However, recent studies reveal
several levels of labour-hire contractors in horticulture. One study observed ‘at
the highest level there are legitimate labour hire agents who provide a full labour
hire service to their clients, many using backpacker labour . . . at the other end of
the spectrum illegal contractors work with agents/facilitators overseas to recruit
workers . . . and farmers are very willing to abrogate responsibilities to these labour
hire contractors including with regard to the extent to which they employ illegal
workers’ (Hall and Partners/Open Mind, 2012). Contractors and agencies are
attractive to farmers because they remove the problems of workforce recruitment
and management. Importantly, growers can delegate to contractors the duty of
checking the visa status of their workers, thus abrogating responsibility for the use
of undocumented workers (DIBP, 2015).

The three workforce layers outlined in the previous section experience job search
differently. First, Australian workers, including permanent itinerants, generally
have regular work habits, returning to the same growers every year to perform
seasonal work. Local knowledge provides them with the most reliable information
about recurrent casual job vacancies.

Second, unlike Australian residents, WHMs rarely obtain repeat work and
depend upon the aforementioned job search processes. These processes create
risk for WHMs because they are racing against time to record 88 days’ work in
one year to gain a visa renewal. One danger of lost time between jobs was high-
lighted in 2011 when tropical cyclone Yasi stranded two WHMs in Atherton
(Queensland) just short of the 88 working days target required for a visa extension,
rendering them unable to remain in Australia. As their hostel manager observed,
‘the Department (of Immigration) can be very strict’ (Hostel Manager Interview,
25 November 2013). Most WHMs need multiple jobs to achieve the 88 day target.
Our survey found average job tenure was just 20 days, forcing WHMs into con-
stant job search. While interstate travel remained rare (73% worked in only one
State), moving between districts was almost universal, creating dislocation and lost
work time. Exacerbating job search problems is the lack of useful and reliable job
vacancy information. Only 4.7% of survey respondents used the NHLIS website (a
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poor source of detailed information), relying instead upon working hostels
(32.8%), the internet (29.7%) and friends and other travellers (24.6%) for job
information. These sources can be unreliable. Indeed false job vacancy information
is endemic, reported by half of survey respondents and in focus groups. Those focus
group participants who travelled to the Northern Territory for the 2013–2014 mango
harvest, for example, made an expensive journey only to discover the harvest had
failed (WHM Interview, 17 October 2013). Most vulnerable to untrustworthy job
information are Asian WHMs who are further disadvantaged by language barriers.
Of the Asian WHMs surveyed, almost 40% relied upon friends and other travellers
for job information, and 63% complained about false job information.

Third are undocumented workers. Available reports suggest they are almost
entirely reliant upon the contractors who bring them into Australia, place them
with growers, and organise their return journeys. The conditions under which they
are recruited overseas and hired in Australia resemble bonded servitude rather than
informed participation in a free labour market, placing them in the bottom layer of
the harvest workforce.

Pay, working time and work intensity: Three dimensions of
vulnerability

The FWO, who is responsible for award enforcement, repeatedly reports compli-
ance problems in horticulture. In 2009–2010, a shared industry compliance pro-
gram was pioneered by the FWO alongside unions and employers to both audit
compliance and educate horticulturalists about their obligations (Hardy, 2011).
The audit found 36% of farmers in contravention of the award, a quarter of
these for underpayment but most often for not keeping pay records or giving
payslips (FWO, 2011: 7). In August 2014, inspectors found that strawberry
farms around Caboolture (Queensland) had underpaid pickers and packers by
$134,000, and were failing to make written agreements with piece workers
(FWO, 2014b). Award non-compliance and poor employment record keeping
appear widespread in Australian horticulture (Doyle and Howes, 2015; Mares,
2005; Tan and Lester, 2012). This section examines survey and focus group evi-
dence upon earnings, working hours and work intensity to throw light upon
whether employment conditions comply with the award and which subgroups
are most vulnerable to sub-standard conditions.

Earnings information was provided by 278 survey respondents. Of these, 158 were
currently paid by the hour and 120 by piece wages; 198 were paid by farmers/growers
and 75 by contractors. Asian WHMs made up almost half of the number of contrac-
tor employees. In contrast to the award hourly wage of $16.87 for a level 1 employee
(as of August 2014), mean hourly earnings for workers paid by farmers was $14.86
(SD 5.13), while contractor employees were paid a mean of $12.66 (SD 5.74). Table 2
shows hourly earnings for hourly paid workers and piece workers.

Our earnings data reveals several points. First, farmers pay better than cont-
ractors, although average less than the award wage. Second, Table 2 shows that
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piece-rate hourly earnings average well below the award hourly minimum wage by
about $5, and also average $4.51 less an hour than time-wage earnings, despite the
award provision that the ‘average competent worker’ on piece rates should be able
to earn 15% more. This evidence points strongly towards widespread non-compli-
ance with the award – a finding that resonates with focus group complaints such as
‘long hours for terrible pay’ and ‘awful pay for hard work.’

Table 2 also reveals a third point – high variance in hourly earnings. While this is
found amongst all sub-groups, we shall focus on variance in individual piecework
earnings. A common explanation is the level of worker experience – an argument
illustrated by new fruit pickers who complained that experienced counterparts take
the ‘low hanging fruit’ in orchards, leaving them to climb higher and earn less.
Ethnic stereotypes about worker capability deserve note. The view persists amongst
growers and contractors that Asian workers are quicker and more careful than
European or Australian counterparts. One Mildura farmer described Vietnamese
orange pickers ‘running up ladders filling 20 kg bags and running down without
using their hands – Circe de Soleil stuff . . . backpackers cannot compete and earn a
third as much’ (Farmer Interview, 8 February 2013). Despite their alleged capabil-
ities, we found Asian WHMs averaged the lowest earnings when paid by piece rates
($9.64 compared to the average of $11.69). Tan and Lester’s (2012) analysis of
WHM earnings, based on 2008 data, similarly found a lower average hourly rate
for WHMs from Japan and Korea. Crop type also affects earnings; some crops
(strawberries and peas) being notorious for yielding low pay. A Scottish WHM in
Mildura reported earning ‘only $110.00 for a full week picking peas . . . not enough
for the hostel rent of $180’ (WHM Interview, 6 February 2013). At the other
extreme an Irish WHM in Tasmania ‘made over $1,000 one week picking apples’
(WHM Interview, 30 April 2013). Clearly a wide range of factors can and do cause
variations in the productivity and earnings of individual piece workers. But
equally, the low average pay of piece workers suggests that horticulturalists fix
piece rates too low on the basis of exaggerated performance expectations of the
‘average competent worker.’

A separate payment problem concerns non-payment of wages – a problem
reported by 40 survey respondents (14.8%). Of these, 35 tried to recover their
pay but only three were successful. One respondent tried to find the contractor
but he had ‘skipped with everyone’s pay.’ Another respondent reported a

Table 2. Hourly earnings ($) for harvest workers (n¼ 278).

Payment method Mean Median Minimum Maximum Standard

deviation

Paid by the hour

(time wages) (n¼ 158)

$16.20 $18.00 $3.00 $28.25 4.833

Paid piece rates (n¼ 120) $11.69 $12.00 $2.00 $30.00 5.01

t(276)¼ 7.589, p¼ 0.000.
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contractor to the FWO but was then asked to fill in forms which were ‘too long and
complicated’. After finding that the contractor had since left the district this picker
gave up. Recovering lost wages is clearly difficult, but collective action can help.
A German WHM recounted how he had ‘joined 40 backpackers besieging a house
in Mildura for five hours until the contractor inside surrendered, came out, and
paid everyone their overdue wages’ (WHM Interview, 6 February 2013). While
growers are sometimes guilty of not paying wages, the survey indicates that
working for a contractor doubles the likelihood of this occurring.

Variations in working hours are another important aspect of vulnerability. Since
almost all survey respondents were casual, their earnings (whether time wages or
piece rates) depended upon how much work-time they could get. Evidence on
working hours was provided by 282 survey respondents. Of these 205 were
employed by farmers and 77 by contractors. Figure 1 reveals the average daily
hours worked by these two groups. Very short working hours (less than 4) were
twice as likely amongst contractor employees while approximately a fifth of both
groups reported long hours (more than 8).

Working hours in horticulture can be unpredictable for reasons such as rain
interruptions and excessive heat. Not surprisingly then the provision of informa-
tion about expected working hours is important, but can also be a ‘hit and miss’
affair. Just over half the survey respondents were informed about expected hours
before starting at the farm (51.4%), a third (33.6%) on their first day, but 15.1%
were not told at all. Variable working hours create uncertainty about weekly earn-
ings and can cause dissatisfaction. Table 3 contrasts satisfaction with working
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Figure 1. Working hours and paid by farmer or contractor.
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hours amongst those paid by farmers and those paid by contractors. Two-thirds
of those paid by farmers (62%) found the number of hours about right, in con-
trast to less than half of those paid by contractors (44.2%), while a further 27.3%
of contractor employees complained of too few hours. Similar proportions
amongst both groups said they would like more hours but the work is too tiring.
This raises the question of whether workers find the intensity of harvest work is too
great.

Focus group evidence clearly showed that WHMs find harvest work is exhaust-
ing. Nevertheless, work intensity does differ between groups. Survey evidence on
work intensity was constructed from several indicators – carrying excessive loads,
working in extreme heat, and not stopping for drink breaks – all indicators that the
employment system may be pushing workers too hard. These indicators are shown
in Table 4. Piece workers and hourly paid workers were contrasted on two work
intensity measures – carrying heavy loads and working in excessive heat. On these
measures, piece workers encounter more adverse conditions. Similarly, contractor
employees were much more likely than farmer employees to work in extreme heat
and miss drink breaks. For many WHMs, the reality of harvest work is somewhat
different from the ‘fit and healthy lifestyle’ publicised in harvest trail promotional
materials (NHLIS, 2014).

The evidence presented in this section makes it clear that pay and working
conditions vary greatly. Which groups are most vulnerable? While we are unable
to make comparisons with undocumented workers, the WHMs who make up four-
fifths of our respondents appear themselves to be layered into different groups.
Relative vulnerability depends upon several factors, in particular whether they are
paid on piece rates (which leads to low pay and intensive work pressures) or
engaged by contractors (which leads to low pay, shorter and unsatisfactory
hours and more intensive work pressures). WHMs of Asian origin were the most
vulnerable, and were more likely than Australians and other nationals to work for
a contractor and receive lower hourly earnings. Limited English language skills
often leave this group vulnerable to predatory contractors.

Table 3. Satisfaction with working hours and paid by farmer or contractor.

Satisfaction with working hours Paid by farmer Paid by contractor

No. % No. %

Too few hours 26 12.7 21 27.3

Too many hours 29 14.1 11 14.3

Number is about right 127 62 34 44.2

Would like more hours but the

work is too tiring

23 11.2 11 14.3

Total 205 100 77 100

�2
¼ 10.691; DF 3; p< 0.05.
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Conclusion: Layered vulnerability and policy

Layered vulnerability, as described by Sargeant and Tucker (2009), is a complex
concept comprised of three major dimensions and several more subsidiary dimen-
sions – all likely to vary as observed in different contexts. Our findings suggest that
all Australian horticultural workers are vulnerable but there are differences in
degree which are consistent with various dimensions of layering. First, undocu-
mented workers appear the most vulnerable group in the workforce for several
reasons, including their liability to deportation, dependence upon a single contrac-
tor, poor language skills, exclusion from unions and regulatory protection, and
social isolation. Second, WHMs appear more vulnerable than Australian residents
because lack of labour market knowledge exposes them to greater exploitation as
they race against the clock to record 88 days’ work for a visa extension. Third,
Asian WHMs are more vulnerable than other WHMs, having fewer sources of
independent and reliable job information and receiving lower pay once employed.
Fourth, harvest workers hired by contractors (often Asian) are more likely than
farmer-employed workers to encounter below-award pay, short and unsatisfactory
working hours and more intense work. Finally, piece workers are more vulnerable
than hourly paid employees to low pay and intense work pressures. Searching for
the lowest labour costs, some employers take advantage of these variations in
vulnerability to find the weakest workers and the most exploitative contracting
arrangements and payment systems. Without enforceable minimum standards of
employment, other employers are then forced to follow suit, producing a down-
ward spiral of wages and employment conditions.

Two caveats are needed about these findings. First more research is required
about the size and composition of the harvest workforce, and especially the num-
bers and working and living conditions of undocumented workers. Second, the

Table 4. Indicators of work intensity.

Work practice Piece workers (%) Hourly paid

workers (%)

Often/always carry excessive loadsa 31.9 11.2

Often/always work in extreme heat

(e.g. More than 35�C)b
48.3 25.0

Contractor

employees (%)

Farmer

employees (%)

Often/always work in extreme heat

(e.g. More than 35�C)c
46.7 30.1

Often/always missing drink breaksd 24.0 16.1

a�2
¼ 24.176; DF 2; p< 0.000.

b�2
¼ 17.332; DF 2; p< 0.000.

c�2
¼ 6.614; DF 23; p< 0.05.

d�2
¼ 8.127; DF 2; p< 0.05.
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context of growing industry pressures in horticulture requires greater consideration
(Rogaly, 2008). In 2009, the southern states of Australia emerged from an eight-
year drought that forced up water prices, restricted water supply, and drove many
horticulturalists off the land (Evans, 2014). Also, foreign competition made fresh
inroads into Australian markets and the high value of the Australian dollar dis-
couraged exports. At the same time, Australia’s two major supermarket chains
forced harsher contracts on produce suppliers and processors. Recent movements
to curb the abuse of retailer market power have been met with proposals from
Woolworths, Coles and the Australian Food and Grocery Council for a voluntary
code of conduct which may not solve the problem (Mitchell, 2014). It is likely that
growers transmit these pressures to their workforce.

The multilayered nature of workforce vulnerability makes it unlikely that any
single policy will be sufficient to eliminate disadvantage and support compliance
with award standards. Thus several policy areas need consideration. First, immigra-
tion policies need attention to better manage the supply of documented harvest
workers and remove the need for an undocumented workforce – a phenomenon
that is growing (in spite of legal reforms) and breeds a host of illegal and unethical
practices. Second, there is (as one political leader recently recognised) a strong need
to license labour-hire companies (contractors) to drive out those engaged in illegal or
unethical practices (Victorian Government, 2015). Almost all countries from which
Australia draws WHMs license labour hire agencies to minimise problems of the
kind reported in this study (Underhill, 2013). Third, the award requires attention
where it prescribes piece rates be fixed by agreement between the farmer and worker
so the ‘average competent worker’ can earn a certain amount. This process is unreal-
istic and allows productivity expectations to be fixed too high. In the United
Kingdom, the national minimum wage fixes a floor to piece rate earnings so that
exploitative individual bargaining cannot occur (Rogaly, 2008). Such a floor would
eliminate many abuses in Australian horticulture. Policy reform is needed. The
labour market trends described in this article have made harvest work unattractive
to Australian workers, and increasingly to WHMs, and filling the gaps with undocu-
mented workers should not be considered an acceptable solution to labour shortages.
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Private Governance, State 
Regulation and Employment 
Standards: How Political Factors 
Shape their Nexus in Australian 
Horticulture

Elsa Underhill and Malcolm Rimmer

Private governance is often thought to compensate for the decline of union 
bargaining and state employment regulation. The paper explores their 
nexus by looking at Australian harvest workers whose state employment 
protection has been undermined by factors including growing supermarket 
power and the influx of temporary migrants controlled by temporary 
work agencies. Supply chain codes of conduct (adopted by supermarkets) 
and codes of conduct (covering temporary work agencies) appear to be a 
possible remedy. However, recent public exposure of labour abuses has led 
to political demands to re-regulate employment, which are met by counter-
claims that voluntary codes are adequate. A political stalemate has arisen 
revealing the key role played by political factors in determining how private 
governance and state regulation intersect.

KeywordS: supply chain regulation, codes of conduct, temporary work agen-
cies, temporary migrant workers, horticulture.

Introduction

As traditional methods of collective bargaining and state regulation have fallen 
into decline, interest has grown in protecting employment conditions through 
private governance mechanisms such as codes of conduct (Bartley, 2007; Mayer 
and Gereffi, 2010). The best known codes operate through the supply chains of 
large multi-national corporations in footwear (Locke et al., 2007), apparel (Rodrigez-
Garavito, 2005) and electronics (Locke et al., 2013). Private governance is typically 
underpinned by reputational considerations. Businesses self-regulate for fear of 
public or consumer backlash should they be connected to labour exploitation. 

However, the idea that private governance is effective if left unsupervised 
arouses scepticism. ‘Walls of codes’ designed to deflect criticism of labour abuse 
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appear to mean little in practice (Chatterji and Levine, 2006; Esbenshade, 2004). 
Studies find codes restricted in their impact, improving outcome standards (such as 
occupational health and safety) rather than process rights concerning freedom of 
association and collective bargaining (Anner, 2012; Egels-Zanden and Merk, 2014; 
Esbenshade, 2014), leaving workers with no means of redress for grievances. 
More generally, it seems likely that reputational sensitivity will only drive private 
governance where businesses have a reputation to protect. That this may not 
always be so is suggested in Walters et al.’s (2016: 49) study of shipping, which 
only showed supply chain leverage succeeding at the ‘better end’ of the industry. 

The limitations of self-regulation suggest that external discipline is needed. 
Typically, state monitoring and supervision are proposed (Estlund, 2010; Short 
and Toffel, 2010; Walters et al., 2016). However, there are several options for 
the form of state involvement. A return to detailed prescriptive regulation seems 
problematic in a context of rapid change that leads to obsolescence and a 
regulatory gap. This, in turn, encourages a preference for responsive regulation 
that is more adaptable and outcomes focused (Ivec and Braithwaite, 2015). Given 
the spread of such options, it follows that the way state regulation and private 
governance intersect is varied and complex (Eberlein et al., 2014; Kolben, 2011). 
Locke et al. (2013) found codes may operate as either supplements or substitutes 
for legal standards depending on factors including how active governments 
are in enforcing regulation. Vogel (2010), on the other hand, concluded that 
private codes (at a global level) are effective only when integrated with strong 
government regulation. Alternatively, a second external force acting to stiffen 
business self-regulation has been found in unions collaborating over governance 
with businesses, sensitive to the impact of supply chain labour abuses on their 
brand image (Wright and Brown, 2013: 33). These studies note the need for 
closer study of the processes leading to a successful fusion between regulation 
and governance. Our central concern lies with how political processes can 
influence the nexus between private governance and state regulation. 

The paper explores this issue in the context of the employment conditions and 
occupational health and safety (OHS) of harvest workers in Australian horticulture. 
However, two questions must first be considered about the appropriateness 
of this case selection. First, is Australian horticulture an industry where state 
regulation and collective bargaining have been weakened? Formally, this is not 
so. Pay and employment conditions are protected by legally enforceable tribunal 
awards supported by unions, and OHS obligations are regulated and enforced by 
state authorities. Yet, itinerant harvest workers are known internationally to be 
vulnerable to exploitation, especially when they are temporary or undocumented 
migrants (Pena, 2010; Preibisch, 2010; Refslund, 2014). The legal standards 
applicable in Australia are also under challenge (Underhill and Rimmer, 2016), 
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making this industry suitable to illustrate regulatory decay. Second, have private 
governance mechanisms emerged to fill this regulatory gap? We examine below 
two types of private governance: the codes of conduct of Australian supermarkets 
(at the apex of the horticultural supply chain) and the codes applicable to 
Australian temporary work agencies (that increasingly manage harvest labour 
supply). It is reasonable to ask whether private governance effectively fills the 
void left by receding state regulation. 

Empirical data for this study were collected in 2013-2014 with focus groups of 
64 harvest workers in three States, and interviews with farmers, temporary work 
agencies, union officials, backpacker hostel operators (who find jobs for harvest 
workers), and OHS agency staff. Telephone interviews were also conducted with 
36 hostel operators throughout Australia. Furthermore, an online survey was 
administered to harvest workers. The questionnaire was presented in English 
and Chinese (10% opted for the latter), yielding 303 useable responses. Of 
these, 72.4% were temporary migrants holding working holiday visas. Under-
represented as a proportion of the population in our sample, but still significant, 
were Asian harvest workers (23.1% of survey respondents). More methodological 
detail is given in Underhill and Rimmer (2016). 

This article begins by looking at product and labour market pressures that 
provide the context for weak regulatory compliance. On the product market side 
is growing supermarket dominance allied to cost pressures on growers; on the 
labour market side is growing reliance on temporary migrant workers (especially 
young Asians) hired through temporary work agencies (or ‘contractors’, as 
they are known). Employment conditions are then described, looking at 
underpayment, the special vulnerability of Asian temporary migrants, and the 
enforcement problems of the Fair Work Ombudsman (FWO). We also consider 
how OHS is similarly problematic. Private governance is then analyzed to reveal 
the loopholes that weaken it. Finally, we consider how political processes shape 
the interface between state regulation and private governance, explaining how a 
stalemate now exists between progressive groups (seeking a stronger state role) 
and conservative groups (determined to avoid state interference). 

Product market pressures in horticulture

The central feature of the horticultural product market in Australia is con-
centration. Two supermarket chains (Coles and Woolworths) owned 80% of all 
supermarkets in 2014 and accounted for approximately 50% of fresh fruit and 
vegetable retail sales (Australian Government, 2014). This concentration of mar-
ket power allows these supermarkets to enforce profit transfer from suppliers 
and smaller competitors. One investment analyst claimed that $31 billion in prof-
its were transferred from smaller retailers and food and grocery suppliers to the 

2230

2230



36 relations inDustrielles / inDustrial relations – 72-1, 2017

major chains between 2007-2014 (Food and Drink Business, 2014). This profit 
transfer was accomplished by using devices that, for example, required suppli-
ers to fund in-store promotions and customer discounts. By 2014, one in four 
dollars received by suppliers from the major supermarket chains then had to be 
refunded (Australian Food and Grocery Council, 2014). 

Such market power enables supermarkets to expand market share by 
discounting prices at the expense of suppliers. Growers and food processors are 
price-takers operating in intensely competitive markets (Australian Senate, 2016). 
Food processors are especially vulnerable because supermarkets prefer selling 
fresh produce that yields more price flexibility and higher margins (Mitchell and 
Stewart, 2013), and their products are squeezed out by cheaper imported ‘home-
brand’ frozen and canned produce (AFGC, 2014: 16-17). In 2013, the Managing 
Director of one major food processor described how the entry of a new German 
supermarket chain had “seen our net pricing in those two categories [frozen and 
canned vegetables] actually go down … we are locked into this cost spiral that 
is killing us” (Mitchell and Stewart, 2013: 5). Because of the price squeeze on 
Australian food and beverage processors, their rate of return is estimated to be 
half that of international competitors (Retailer & Supplier Roundtable Ltd, 2014). 
Ultimately, cost pressures on processors are transmitted to growers (AusVeg, 2011). 

Large and small growers are affected differently by these market pressures. 
More than 30,000 fruit and vegetable growers operate in Australia and these are 
mostly small- to medium-sized family businesses (Voice of Horticulture, 2014). 
However, larger growers perform better than smaller ones. In 2014/15, the top 
25% of vegetable growers (large farms with substantial capital investment) had 
an average rate of return of over 10%, compared to a negative return of -11% 
for the bottom 25% (Mifsud and Valle, 2015: vi). Thus, price discounting by the 
major supermarket chains can be absorbed by large, efficient growers, but drives 
smaller growers out of business. 

The cost structure of growers allows minimal room to offset price cuts 
transmitted down the supply chain. Most horticultural costs—seed, fertilizer, 
fuel, transport and interest on debt—are exogenously determined and rising. 
Only labour costs can be minimized by paying flexible piecework rates, or 
outsourcing harvest work to contractors (Mifsud and Valle, 2015). Labour costs 
make up a medium to large share of total production costs, varying between 
25% and 60% (De Jong, 2016). When cornered by falling produce prices, some 
growers turn to cutting labour costs illegally. One grower was prosecuted in 
2014 for underpayment, unsuccessfully defending his practice by arguing that 
the business “has no capacity to negotiate (with) the supermarket chains as there 
are no substitute purchasers …. the farm would not be commercially viable if 
it had to pay (award rates) during the picking season because the wages costs 
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would exceed the prices that the supermarkets paid” (FWO v Eastern Colour Pty 
Ltd, 2014: 5). Cutting wages below the legal minimum remains the last resort for 
many marginal growers.

Labour market developments

Another problem facing horticulturalists is recruiting labour. Harvest jobs 
are short-term and unpredictable, linked to the vagaries of harvest conditions. 
This creates a challenge for growers who must find sufficient numbers of casual 
workers in remote locations when the harvest is ripe. Because the work is 
physically demanding and often performed in high summer heat, the available 
supply of Australian harvest workers has fallen, creating labour shortages that, in 
the early 2000s, resulted in growers ploughing spoilt crops back into the ground 
(Australian Senate, 2016: 109). 

Responding to these labour shortages, the National Farmers’ Federation has 
periodically lobbied government to change visa arrangements so that growers 
can tap into the supply of young international visitors holding a working holiday 
maker visa (WHM). First introduced in 1975 as a 12-month visa to visitors from 
the UK, Ireland and Canada, the visa is now available to youth from 19 countries. 
In 2005, the scheme was amended to allow a second year visa for WHMs who 
spent 88 working days in their first 12 months doing agricultural, construction, 
or mining work in regional Australia. In practice, this meant harvest work—the 
main type of work available. Subsequently, the number of WHM visas increased 
from 96,479 (2004/05) to 214,802 in 2014/15, peaking at just under 250,000 
in 2012/13. Table 1 shows the regional distribution of visa holders since 2009/10 
(when these data first became available) (Department of Immigration and Border 
Protection (DIBP), 2015).  

Table 1

Region of origin of WHM visas 

 Number of visas issued, and percentage distribution in each year

Country grouping 2009/10 2010/11 2011/12 2012/13 2013/14 2014/15

uK, ireland, canada 59,994 68,626 75,468 72,737 64,378 60,228 
 34.2 % 37.0 % 35.2 % 29.2 % 28.1 % 28.0 %

european union 58,722 59,997 67,516 84,098 86,480 81,136 
(12 countries, dominated by 33.4 % 32.4 % 31.5 % 33.7 % 37.7 % 37.8 % 
Germany, France and italy) 

asia 56,839 56,627 71,658 92,392 78,505 73,438 
(south Korea, Japan, taiwan 32.4 % 30.6 % 33.4 % 37.1 % 34.2 % 34.2 % 
and Hong Kong)

total  175,555 185,250 214,642 249,227 229,363 214,802 
 100.0 % 100.0 % 100.0 % 100.0 % 100.0 % 100.0 %
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The share of native English-speaking WHMs has fallen, replaced by visa holders 
from the European Union (EU) and Asia (especially Taiwanese, whose numbers 
increased from 10,175 in 2009/10 to 26,648 in 2014/15). These changes reflect 
both the loss of job opportunities in Europe following the global financial crisis, 
and high wages in Australia relative to Asia (Mares, 2016; Focus Taiwan, 2015). 
In 2014/15, just over 41,000 WHMs received a second year visa, almost all 
completing their required 88 days of regional employment in horticulture. As one 
employer association official said: “Working holiday makers are the life-blood 
of our industry… without those workers this industry would be in dire straits” 
(Australian Senate, 2016: 108). Once a minority, WHMs from Asia now make up 
almost half (46.2%) of second year visa holders. Pay is an incentive. In 2015, the 
minimum hourly wage in the Australian Horticulture Award was $17,10 an hour, 
compared to $4,95 in Taiwan and $5,35 in Hong Kong (Focus Taiwan, 2015; 
Taipei Times, 2012). 

Undocumented (illegal) temporary migrant workers have also become an 
important part of the horticultural workforce. These workers typically enter on 
a tourist visa, often intending to work in contravention of their visa conditions. 
Their travel into Australia is usually organized by agencies or contractors (of the 
same ethnicity), who arrange work and accommodation for a substantial fee, 
effectively enslaving workers. The hidden nature of undocumented workers 
was well illustrated following the death of a Malaysian national in rural Victoria, 
whose body had been dumped in a public toilet. He had arrived in Perth and, 
within 12 months, had travelled 3000 kilometres to remote Nyah where he 
was thought to have worked in harvesting before becoming fatally ill. It was 
believed that he did not seek medical treatment for fear his illegal status would 
lead to deportation. According to local police, “We don’t know where he went, 
or who he was associating with and we certainly don’t know how he came 
to be [here]…” (ABC, 2015a). While undocumented harvest workers cannot 
be accurately counted, their numbers appear to be large. A recent survey of 
growers found 79% knew about the hiring of undocumented workers, and 
25% thought they were used to a substantial extent (Doyle and Howes, 2015: 
38-41). In some horticultural regions, locals regard them as the main labour 
supply. 

Accompanying the growing numbers of WHMs and undocumented workers 
has been a shift by growers towards hiring through contractors. These agencies 
guarantee a full complement of workers. They assume all the farmer’s legal 
obligations (except OHS duties)—to pay wages, tax, workers’ compensation and 
superannuation—saving growers from the ‘paperwork’. They also manage work 
effort and discipline. For these reasons, many growers find them attractive. A 
2016 survey of 540 growers found 37% used a contractor (De Jong, 2016). 
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Studies of this workforce identify both good contractors—established businesses 
that fully comply with the law—and bad ones, which exploit undocumented 
workers and WHMs (Hall and Partners/Open Mind, 2012). Growers under product 
market pressure often turn to the latter (Australian Senate, 2016). 

Underpayment and enforcement

The Horticulture Award (2010) sets standards for pay and working conditions, 
including a legally binding minimum hourly wage, an additional 25% casual 
loading, and a condition that piecework rates must allow the ’average 
competent worker’ to earn at least 15% more than the minimum hourly rate. 
Clause 15.9 of the award weakens piecework entitlements, stating “nothing in 
this award guarantees an employee on a piecework rate will earn at least the 
minimum ordinary time wage…as the employee’s earnings are contingent on 
their productivity” (Fair Work Commission, 2010). The award requires piecework 
rates to be agreed by voluntary negotiation between employers and individual 
workers—a process open to abuse. We have argued elsewhere that hourly pay 
rates are often lower than the award minimum (Underhill and Rimmer, 2016). 
Table 2 shows survey data on hourly earnings in 2013/14 when the basic award 
hourly minimum wage was $16,87.

Table 2 shows wide variations in earnings above and below the legal minimum 
(note high standard deviations). Many factors cause pay variability, including type 
of crop, worker experience, and effort. Table 2 highlights three other causes of 
variability: growers pay higher wages than contractors; hourly paid workers earn 

Table 2

average hourly pay of WHMs

 Mean Median Minimum Maximum Standard 
     Deviation

employed by growers (n = 202) $14,70  $15,00  $3,30 $30,00 5,21

employed by contractors (n =76) (1) $12,60  $12,00 $2,00 $28,25 5,73

paid by the hour (n=158) $16,20  $18,00 $3,00 $28,50 4,83

paid piece rates (n=120) (2)  $11,69  $12,00 $2,00  $30,00 5,01

by regional origin of worker ns

uK, ireland and canada (n=76) 15,11 15,00 2,00 30,00 5,76

eu (n=97) 14,49 15,00 3,50 28,85 5,52

asia (n=63) 13,47 13,50 3,50 20,65 5,10

• t (276) = 2,92, p = 0,00 (two tailed)

• t (276) = 7,589, p = 0,00 (two tailed)
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more than pieceworkers (notwithstanding the 15% loading in the award); and 
Asian workers (who are more reliant on contractors) tend to be worse paid than 
other nationalities. Underpayment is found among all classes of worker.

One Korean woman employed on a Queensland tomato farm described the 
vagaries of payment she encountered:

Ten people sit in one machine to pick tomatoes and three people with baskets pick 

tomatoes the machine has missed. Each team member is paid about $10,00 an hour, 

although the price depends on grades of tomatoes … When there are not many ripened 

tomatoes, you can end up with $30-40 after 14 hours of work. All wages are put in 

an envelope with a name and an amount, and sometimes an envelope goes missing, 

which means a worker is just not paid (United WHY, 2014: 16).

The vulnerability of Asian harvest workers is made worse by language 
problems that leave them unaware of legal rights, restrict their ability to hunt for 
jobs, and leave them exposed to co-ethnic exploitation by contractors (Li, 2015). 
These problems are compounded amongst undocumented workers who have no 
legal right to work. Evidence on the employment conditions of such workers is 
scarce. However, one authoritative source described the threats that are applied 
to undocumented workers (especially deportation), widespread underpayment 
and bullying, the involvement of overseas criminal gangs, and violence, including 
murder (Howells, 2010: 57). Another account described how undocumented 
apricot pickers were paid $14,00 hourly by their contractor who then deducted 
$80,00 a week for providing crowded, unsanitary accommodation, $5,00 a day 
for transport, and $4,00 an hour for his fee (Stubager, 2012). Media accounts 
suggest such practices are common (ABC, 2015b).

The FWO is the regulatory agency responsible for enforcing employment 
standards and is empowered to investigate award breaches, seek voluntary 
rectification by employers, and litigate persistent breaches (Stewart et al., 2016: 
ch. 19). Horticulture is a priority area of interest for the FWO. In August 2013, 
the FWO began a three-year investigation of temporary work visa holders 
in harvesting, finding contractors responsible for many abuses, including 
underpayment, crowded accommodation, and sexual harassment (FWO, 2015). 
In November 2015, Taskforce Cadena was established, bringing together the 
FWO, the DIBP, the Australian Federal Police, and other government agencies in a 
combined, almost para-military operation, to attack the problem of unscrupulous 
contractors and the exploitation of temporary foreign workers. 

Several factors obstruct the work of the FWO. Amongst these is the contested 
nature of proceedings. While temporary visa holders produce only 10% of 
requests for assistance, they lead to 20% of legal activity because of serious 
and wilful non-compliance by contractors (Australian Senate, 2016: 292). The 
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FWO is also under-resourced, and has limited powers to compel employers to 
supply hard evidence for legal action (Australian Senate, 2016: 297-303). For 
these reasons, the FWO assists few harvest workers. Non-payment of wages was 
reported by 14,8% of survey respondents. While most tried to recover lost pay, 
only 1% succeeded. One typical case involved a worker who contacted the FWO 
but gave up after receiving forms that were ‘too long and complicated’ and 
discovering his employer (a contractor) had fled the district (WHM Interview, 6 
February, 2013). Both growers and contractors can underpay harvest workers 
with minimal fear of prosecution.

OHS: risk mismanagement

Occupational health and safety throughout Australia is regulated by state-
based legislation that reproduces in all but two States a model act established by 
the federal government in 2012. All States create similar obligations on growers 
and contractors alike to eliminate risk and protect workers (Johnstone, 2011). 
Furthermore, OHS authorities are empowered to inspect horticultural workplaces, 
require hazard rectification, and prosecute for breaches.

Amongst the duties of growers and contractors is an obligation to provide OHS 
training. When contractors are engaged, the grower and contractor share this 
obligation to ensure workers are sufficiently informed about work safety. Survey 
evidence suggests that training is usually provided, but in a cursory manner. Four 
out of five survey respondents reported receiving some safety instructions prior 
to commencing work, although the quality of that training was questionable, as 
half the respondents also said they were not informed about the risks they might 
encounter (Underhill and Rimmer, 2015). Similarly, about 80% of Asian survey 
respondents reported receiving a safety brief, yet only 44% agreed they had 
enough training to perform work safely. Half felt they were required to perform 
work that they were not trained or qualified to perform. 

Flowing from the inadequacy of training was a high incidence of OHS 
problems. Frequent cuts, abrasions, falls from ladders, exposure to chemicals, 
and musculoskeletal strain were reported by a majority of respondents. More 
serious, although less common, were dehydration (reported by 17,8% of 
respondents) and sunburn (26,5%). These figures were paralleled by evidence 
of employer neglect of their statutory duties to eliminate risk by ensuring the 
provision of personal protective equipment or drinking water (Underhill and 
Rimmer, 2015). Asian harvest workers were especially aware of the extreme risks 
they occasionally faced, 38% reporting a serious OHS concern compared to 14% 
of other harvest workers. For example, an Asian worker in a remote region in the 
Northern Territory reported:
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Picking mango, employers catching up before the rainy season, rush day and night 

shift, night shift hourly rate same, thunderstorm cannot shelter at night, did not provide 

adequate lighting, machines often malfunction, unable to wash hands - mango juice 

burns!! oolloo!

Asian harvest workers hired by contractors were especially likely to encounter 
OHS problems. They were also disinclined to raise OHS problems with their 
employer, impeded by the fear of losing their job (Focus group participants, 
Mildura 2013). 

Far less is known about the OHS experience of undocumented temporary 
migrant workers performing horticultural work in Australia. However, like 
undocumented agricultural workers in the USA, they are likely to have a higher 
than normal exposure to hazards and receive less OHS instruction (Hall and 
Greenman, 2015). Lack of knowledge exposed workers to unfamiliar risks. In 
one instance, an undocumented worker reported still experiencing back pain 
that developed whilst continually picking asparagus six months earlier (Focus 
group participant, Harcourt 2013). In another case, an orchardist described an 
undocumented Asian worker proudly holding above his head a snake intended for 
his next meal, only to learn from horrified onlookers that it was highly venomous. 
Illustrating poor OHS communications, this orchardist could not give instructions 
directly to his Vietnamese workforce, but had to telephone a contractor—located 
elsewhere—who would then relay instructions over the phone to the worker. 

Australian agriculture as a whole has a very poor safety record ranking along 
with construction and mining. These are the three industries most prone to 
fatalities and workers’ compensation claims (Fragar et al., 2011). While largely 
due to mechanization in broad acre farming, horticulture is far from risk free. 
The aim of OHS regulation is to minimize these risks and provide sanctions when 
contraventions of standards occur. Although Australian OHS authorities have 
extensive legal powers, much of their work is educational, with prosecutions 
limited to serious incidents. Education is not always well received in horticulture. 
A major challenge for OHS agencies is to ensure that horticulturalists act on 
advice, despite their individualism and cultural predisposition to resist external 
interference (Fragar et al., 2011). A related cultural problem lies in the dismissive 
attitude of both growers and workers that avoiding OHS problems such as sore 
backs, cuts, blisters, sunburn and dehydration, is just a matter of common sense. 
Regulatory authorities struggle to achieve good OHS practice in an industry that 
is accustomed to the routinization of suffering.

Private governance: a mosaic of loopholes

The previous two sections exposed the failure in practice of state regulation 
governing minimum wages and OHS. However, those regulations continue to 
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dictate standards that are replicated by private governance mechanisms—the 
codes of supermarkets and temporary work agencies. These codes typically 
require compliance with workplace laws. It follows that the evidence showing 
regulatory failure equally demonstrates the shortcomings of private governance. 
Therefore, our aim in this section is not to explore whether private governance 
successfully protects employment standards, but why it does not. 

First are individual supermarket codes of conduct that might permeate through 
the supply chain to reach horticultural producers. The Deputy FWO is on record 
stating that the major supermarkets can do much to prevent employment abuses 
in the horticultural supply chain:

….the more work we are doing in the horticultural sector the more I see part of 

the solution being pressure put on employers at the top of the supply chain to take 

responsibility for what is happening down the lines….If Coles, Woolworths and others 

intend to sell the produce, I think they need to care about how it got to their stores 

(Australian Senate, 2016: 283).

Supermarket codes of conduct apply to commercial relations in the supply 
chain linking horticulturalists to the major supermarket chains—Coles and 
Woolworths—and operators with a smaller market share like ALDI and Costco. 
These retailers developed supplier codes as part of their corporate social 
responsibility portfolio. Thus, Woolworths’ trading terms require suppliers to 
comply with all relevant laws, and their ethical sourcing policy obliges suppliers 
to ensure that subcontractors also comply with workplace laws. The latter 
was introduced in 2010, and can lead to supplier auditing in ‘high-risk’ source 
countries (Australian Senate, 2015: 1-14). Coles also has an ethical sourcing 
policy, introduced in 2005 and upgraded several times since.

These individual supermarket codes were in place in 2015 when a major 
national scandal broke exposing the employment conditions of Asian temporary 
migrants in horticulture and food processing (ABC, 2015b). All but one 
supermarket chain responded to public outcry with media statements referring 
to their ethical codes (ABC, 2015c). Only Woolworths attempted to publicly 
explain and defend its conduct (Australian Senate, 2015: 1-14). The defence 
revealed many loopholes in Woolworths’ codes. First, the ethical sourcing policy 
excluded Australian suppliers because Australia (unlike China or Indonesia) is 
classified internationally as a low-risk country. Second, Woolworths handles 
complaints about supplier employment breaches by directing workers to 
the appropriate government agency. It neither investigates nor acts on such 
complaints, claiming they are within the jurisdiction of the regulator and beyond 
Woolworths’ reach. Third, because Woolworths enters into contracts with major 
growers, and not the contractors supplying labour to those growers, it claims 
to have no contractual right to interfere in these arrangements. If an alleged 
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breach was considered sufficiently serious, Woolworths may request a supplier 
audit their own practices, or those of any contractor who actually manages 
labour. Woolworths reserves the right to terminate unsatisfactory suppliers, but 
this ultimate sanction has only been invoked once (Australian Senate, 2015: 
1-14). These defences allow Woolworths to remain at arm’s length from the 
reality of employment abuses. 

Second, supermarkets are now also subject to an external code of conduct, 
the Food and Grocery Code of Conduct introduced by the Australian Compe-
tition and Consumer Commission (ACCC) in 2015. This code does not apply 
directly to the employment conditions of suppliers, but seeks to alleviate cost 
pressures down the supply chain by penalizing supermarkets that impose harsh 
or unjust contracts on suppliers. The Code is voluntary; its provisions only become 
mandatory once an organization has signed up to it, which all major retailers 
have now done. The ACCC enforces the Code by prosecuting companies for 
unconscionable conduct (ACCC, 2014). It is too early to evaluate whether the 
Code will ease cost pressures on growers and food processors. However, the 
ACCC expressed disappointment when the Code was first introduced, criticizing 
the major retailers’ compliance and reporting on their failure to yet negotiate in 
good faith (ACCC, 2015). It has also complained that penalties are too small to 
deter large companies (Hyland, 2016). Recognizing the need for a multi-pronged 
approach to constraining supermarket power, the ACCC now also encourages 
collective bargaining between organized growers and the supermarkets (ACCC, 
2016). Whether horticulturalists can organize effectively for this purpose remains 
untested. 

Third, temporary work agencies are subject to codes of conduct adopted by 
their peak industry bodies. There are two of these. First is the code of conduct 
prescribed by CIETT, the international association of temporary hire agencies. This 
code applies in Australia to some large multi-national temporary work agencies, 
as well as its Australian affiliate peak body, the Recruitment and Consulting 
Services Association (RCSA). The CIETT Code requires “respect for laws, including 
health and safety and anti-discrimination, respect for freedom of association and 
collective bargaining, not withholding workers’ passports, and the provision of 
information to workers in a language they can understand” (CIETT, 2015). Better 
known in Australia is the RCSA’s own code, the Code for Professional Conduct. 
This duplicates much of the CIETT Code, although it is silent on freedom of 
association and collective bargaining, emphasizing instead disputes between 
members over poaching of each other’s work. One objective of the RCSA Code 
is to “achieve self-regulation of the on-hire worker services sector, wherever 
possible and effective, rather than see the introduction of additional legislative 
regulation” (ACCC, 2014: 3). 
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The RCSA Code has several loopholes. Its coverage is limited to member firms, 
failing to reach the ‘rogue’ or illegal contractors widespread in horticulture; 
and it is enforced by an RCSA committee that may penalize member firms, but 
cannot award restitution to underpaid employees. In 2015, the public outcry 
about contractor abuse of horticultural workers prompted the RCSA to consider 
these two weaknesses. A revised Industry Code of Conduct was proposed that 
would extend to non-members. Also, the Code would allow complaints about 
employment conditions to be heard. However, the revised Code is unlikely to check 
the worst contractors in horticulture who are itinerant, employ undocumented 
workers, and operate phoenix companies that can be opened and closed at will 
to evade responsibility. Nor is the Code likely to encourage employees to raise 
complaints when the process requires them first to approach their employer (or an 
agent of the employer)—a significant deterrent for casual harvest workers. In its 
present form, the RCSA Code—like the supermarket codes—leaves considerable 
scope for labour abuses to go unchecked. 

In the introduction, we noted the variety and complexity of the processes by 
which state regulation and private governance can be integrated. It is helpful to 
compare here the situation in horticulture (characterized by weak regulation and 
loophole-ridden governance) and the Australian textile, clothing and footwear 
industries (TCF) where extensive government regulation of supply chain end users 
has been successfully implemented as the only viable way to protect vulnerable 
outworkers (Nossar et al., 2015). Eberlein et al. (2014) refer to a ‘rationalist 
approach’ in which governance structures are shaped by power-based bargaining. 
Following variations in power-based bargaining, diverse outcomes can evolve 
spanning the regulatory tightness (now seen in TCF) and the combined failure of 
regulation and governance (in horticulture). 

Public pressure and political stalemate: the contested politics  
of reform

The political processes we discuss in this section involve a blend of public 
interest journalism, political investigation, and interest group lobbying to influence 
regulatory change. Until 2015, public and political interest in the exploitation of 
temporary migrants in horticulture was negligible. In March 2015, the Australian 
Senate (the upper house of federal parliament) initiated an inquiry into the 
impact of Australia’s temporary work visa programs on the Australian labour 
market, with particular reference to “whether the programs carve out groups 
of employees from Australian labour and safety laws and, if so, to what extent 
this undermines the integrity of such laws” (Australian Senate, 2016: 1). Then 
on May 4 2015, the Australian Broadcasting Commission (ABC) aired a program 
entitled “Slaving Away: The Dirty Secrets behind Australia’s Fresh Food” (ABC, 
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2015b). This highlighted the role of unscrupulous labour suppliers exploiting 
vulnerable temporary work visa holders, especially those from Asia. 

The ABC program turned the abuse of temporary migrants in horticulture 
into a heated political issue and clearly influenced the Senate inquiry then 
underway and already interested in horticulture. This inquiry was conducted by 
a Committee drawing from all Australia’s major political parties. Taking evidence 
from a wide cross section of the community, the Committee heard of a range of 
abuses, mainly involving ‘fly-by-night’ contractors. These included underpayment, 
bullying, extortionate rents, and threats to block second year visa applications 
unless sexual favours were granted. The inquiry concluded that the “scale of 
abuse is extraordinary, both in terms of the numbers of young temporary visa 
workers involved, and also in terms of the exploitative conditions they endure” 
(Australian Senate, 2016: 196). The inquiry did not mince words, titling its report 
A National Disgrace: The Exploitation of Temporary Work Visa Holders. 

However, the Committee split over recommendations. A majority (the 
Australian Labor Party (ALP) and Australian Green (AG) members) recommended 
ways to protect exploited workers. These included offering all temporary 
migrants the same award protection available to Australian workers; reviewing 
the resources and powers of the FWO; and establishing a licensing regime for 
temporary work agencies, requiring them to demonstrate compliance with all 
workplace, employment, tax and superannuation laws. The minority Liberal 
National Party (LNP) senators disagreed, especially with the recommendation to 
establish a contractor licensing system. They argued that licensing contractors 
would punish those agencies doing the right thing, and the minority of ‘shonky 
operators’ should be prosecuted under existing laws. The LNP senators also 
passed the buck, looking forward to other (state level) inquiries then underway 
into temporary work agencies.

Those other inquiries are in three States, traditionally the level of government 
that regulates hiring practices. Following the ABC program in May 2015, the 
governments of South Australia (June 2015), Victoria (September 2015), and 
Queensland (December 2015) announced inquiries into temporary work agencies. 
At the time of writing, only Queensland has reported. The parliamentarians 
that conducted this review were drawn equally from the government and the 
opposition. The ALP government members quoted with approval testimony from 
employers, individual labour-hire agencies, academics and lawyers supporting 
licensing for temporary work agencies. One lawyer stated: “employers that do 
the right thing have nothing to fear from a licensing regime… applying legislative 
insecticide to the cockroaches who skew the playing field for responsible employers 
is to the advantage of employers, workers, and government” (Queensland 
Parliament, 2016: 55-56). Growcom (the peak body for Queensland horticulture) 
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backed licensing, as did MADEC (the main government-funded harvest trail 
agency) and Broadspectrum (a large temporary work agency), provided it did 
not impose unreasonable costs. However, the inquiry split along party lines and 
could not reach agreement over licensing. The three LNP inquiry members were 
influenced by a submission from the RCSA, some of which was quoted verbatim 
in their Statement of Reservation (Queensland Parliament, 2016: 61-65). 

The RCSA’s views on licensing were expressed in a submission to the Victorian 
inquiry. First, the RCSA opposed ‘new forms of negative regulation’ which they 
believe will not curb the minority of exploitative labour contractors and will only 
impose costs on the industry. Second, agencies were claimed to perform better than 
direct hire employers in complying with labour laws. Third, a national approach to 
the industry was deemed preferable. Finally, the RCSA’s proposed Industry Code 
of Conduct was offered (in conjunction with the Competition and Consumer 
Act 2010) as a better way to clean out rogue contractors (RCSA, 2016). The 
RCSA acknowledges malpractice by a minority of contractors in horticulture, but 
insists this is unrepresentative of the reputable temporary work agencies (mainly 
placing skilled and professional workers) from which it draws its membership. 
Representing an industry that places 1.8% of the Australian workforce in jobs, 
the RCSA is a powerful lobby group with good access to politicians from all sides 
of politics. Although remote from the particular problems of horticulture, it has 
the capacity to obstruct contractor licensing in that industry. 

Offsetting the pressure group role of the RCSA are several unions with an 
interest in horticulture and food processing. Two unions are particularly active: 
the National Union of Workers (NUW) (packing sheds) and the Australian Meat 
Industry Employees’ Union (meat and poultry processing). Both attempt to 
recruit and lobby for temporary migrants. The NUW has most involvement in 
horticulture. First, in 2015, it assisted the ABC’s “Slaving Away” program, and it 
maintains an active media role. Second, it seeks to negotiate with employers to 
recover entitlements for underpaid agency workers. Third, the NUW has offered 
to collaborate with supermarkets to monitor and control employment standards 
in the horticultural supply chain—an offer already declined by Woolworths 
(Australian Senate, 2016: 286-7). The NUW is particularly responsive to Asian 
harvest workers, hiring Asian organizers and translating material for them. 
Paralleling this need for Asian-oriented union organization is United WHY, which 
is made up by three groups of working holiday makers—Korean Working Holiday 
Youth (KOWHY), Taiwanese Working Holiday Youth (T-WHY), and Hong Kong 
Working Holiday Youth (HKWHY). Formed around 2013, these organizations 
report back (often in a negative way) to unions and government recruitment 
agencies in their home countries about employment conditions in Australia; 
translate awards and other regulations to inform workers of their rights; and 
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lobby governments in Australia on behalf of young WHMs (United WHY, 2015). 
The NUW led the way in lobbying for the introduction of licensing for temporary 
work agencies. This is now incorporated into the policies of the Australian Council 
of Trade Unions, the ALP government in Victoria, and was adopted as a policy 
platform by federal labour in the July 2016 election (which returned an LNP 
government). To date, lobbying by unions has not succeeded in matching that 
by the RCSA, and the Australian political process has been deadlocked, failing to 
bring forward stronger regulation to protect harvest workers. 

Conclusion

The aim of this paper is to examine how political processes can shape the 
nexus between state regulation and private governance in protecting employment 
standards in Australian horticulture. Formal state regulation of pay and OHS has 
come under pressure from both product markets (where powerful supermarkets 
dominate supply chains) and labour markets (increasingly supplied by vulnerable 
Asian temporary migrants, some undocumented, and many employed by 
contractors). While employment conditions vary, sub-standard pay and OHS 
practices are widespread. This demonstrates both regulatory failure and the 
ineffectiveness of private governance in curbing labour abuses. This case does 
not demonstrate successful blending of state regulation and private governance: 
both are failing. It reinforces the findings of Vogel (2010) that private codes 
cannot fill gaps in state-based regulation, but instead become a means for 
shirking responsibility by blaming outliers such as rogue contractors.

In 2015, the exploitation of temporary visa holders became headline news, 
spawning several public inquiries, some to consider licensing contractors. Both 
sides of politics could agree that labour abuses were rife, but not upon remedies. 
The progressive view (ALP and AG) supported stronger powers for the FWO and 
licensing for temporary work agencies. The conservatives held that existing laws 
were adequate, that licensing was an unfair impost on good agencies, and that 
voluntary codes were preferable to regulation. These views generally match those 
of competing lobby groups—unions and the RCSA—revealing a political process 
characterized by divisions between both lobby groups and political parties, and 
buck-passing between federal and state governments. 

Other studies of the process by which state regulation and private governance 
interact emphasize that outcomes can vary (Locke et al., 2013; Wright and 
Brown, 2013). Common to those studies was evidence showing the importance 
of business sensitivity about the reputational effects of supply chain labour 
abuses. Australian horticulture is different. Like international experience in 
industries where working conditions are hidden from the public, the voluntary 
codes of supermarkets and temporary work agencies serve to deflect criticism 
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of supply chain exploitation without providing labour protection (Vogel, 2010; 
Esbenshade, 2004). Corporate commitment to private governance is weak. As 
the head of group corporate responsibility for Woolworths said: “Australian 
awareness of supply chain issues had increased significantly….but consumers and 
companies in other regions, Europe in particular, had made far greater progress” 
(Simplot, 2015). Shaped by power-based bargaining (Eberlein et al., 2014), the 
Australian political process has taken a negative course, allowing a regulatory 
gap to continue as state regulation and private governance prove collectively 
ineffective.

Note

1 Australian dollar (AUD). In this article, all references to monetary values are to the Australian 
dollar.
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SUmmary

Private Governance, State Regulation  
and Employment Standards: How Political Factors  
Shape their Nexus in Australian Horticulture 

The global weakness of collective bargaining and state regulation has spawned 
growing interest in employment protection though private governance. However, 
scepticism about the efficacy of unsupervised codes of conduct has triggered 
debate about external discipline through state regulation. This article seeks to 
contribute to debates about the processes that shape the nexus between private 
governance and state regulation.

It is based on an empirical study of Australian harvest workers who formally 
benefit from state regulation of pay and occupational health and safety (OHS). 
However, industry changes have undercut standards. Product market pressures 
from supermarkets squeeze growers’ capacity to pay. Also, the labour market 
is increasingly supplied by vulnerable Asian temporary migrants (including 
undocumented workers), often supplied to growers by unscrupulous temporary work 
agencies. While pay and OHS practices vary, many harvest workers are exploited. 
Nor is private governance (which extends to horticulture through the codes of 
conduct of supermarkets and peak temporary work agency bodies) effective. All 
codes draw their standards from minimum legal employment conditions, and all 
possess loopholes allowing breaches to escape attention and rectification.

In 2015, media and political attention fell on the working conditions of temporary 
migrants in horticulture. Government inquiries found evidence of exploitation, 
but were divided over solutions. Progressive politicians (influenced by unions) 
favoured stronger state enforcement powers and temporary work agency licensing. 
Conservative politicians (influenced by business lobbies) claimed these steps would 
fail, and favoured the status quo. Political reform therefore stalled.

This study illustrates the importance of political processes in shaping the nexus 
between state regulation and private governance. In this case, a political stalemate 
leaves both regulation and governance deficient. Lacking protection from either 
source, harvest workers remain exposed to exploitative employment conditions.

KEyWORdS: supply chain regulation, codes of conduct, temporary work agencies, 
temporary migrant workers, horticulture.

rÉSUmÉ

Gouvernance privée, régulation étatique  
et normes du travail : comment les facteurs politiques  
en façonnent les liens dans l’horticulture australienne

dans une économie globalisée, la faiblesse de la négociation collective et 
de la régulation étatique a suscité un intérêt croissant envers la protection de 
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l’emploi par le biais de la gouvernance privée. Toutefois, le scepticisme au sujet 
de l’efficacité de codes de conduite privés n’est pas sans soulever des questions 
au sujet de la discipline externe provenant de la régulation étatique. Cet article se 
veut une contribution aux débats entourant les processus qui façonnent les liens 
étroits entre la gouvernance privée et la réglementation de l’État.

Il prend appui sur une recherche empirique menée auprès de travailleurs agricoles 
qui, formellement, devraient bénéficier de la régulation étatique en matière de 
salaire, ainsi que de santé et sécurité au travail(SST). Toutefois, des changements 
survenus dans les normes de l’industrie ont miné les normes existantes. Les pres-
sions exercées par les supermarchés sur le marché des produits ont réduit la ca-
pacité de payer des producteurs. Également, le marché du travail australien est de 
plus en plus envahi par une main-d’œuvre migrante asiatique temporaire (incluant 
des travailleurs sans papier), souvent référée aux producteurs par des agences de 
placement temporaire sans scrupules. Bien que les pratiques en matière de salaire 
et de SST soient variables, de nombreux travailleurs agricoles sont victimes d’ex-
ploitation. de plus, la gouvernance privée (qui s’étend à l’horticulture à travers les 
codes de conduite des supermarchés et de d’autres types d’agences de placement 
en période de pointes) ne s’avère pas efficace. Tous ces codes établissent leurs 
normes à partir des conditions légales minimales d’emploi, et tous comportent des 
échappatoires qui permettent d’échapper à l’attention, les infractions demeurant 
impunies. 

En 2015, l’attention médiatique et politique s’est portée sur les conditions de travail 
des travailleurs migrants temporaires. des enquêtes gouvernementales ont fait 
ressortir la présence d’exploitation, sans toutefois donner lieu à des solutions 
partagées. des politiciens progressistes (influencés par les syndicats) se sont déclarés 
en faveur d’un renforcement du pouvoir de l’État et d’un meilleur encadrement 
des agences de placement temporaire. Cependant, des politiciens conservateurs 
(influencés par les lobbies d’affaires) ont soutenu que cette approche était vouée 
à l’échec, préférant le statu quo. En conséquence, toute tentative de réforme 
politique est demeurée au point mort.

Cette étude illustre l’importance des processus politiques qui façonnent le lien 
étroit entre la régulation étatique et la gouvernance privée. dans le cas présent, 
l’impasse politique qui subsiste rend tant la réglementation que la gouvernance 
déficiente. Sans protection de l’une et de l’autre, les travailleurs agricoles de-
meurent sujets à de l’exploitation et à des conditions de travail difficiles. 

MOTS-CLÉS : supervision des activités, chaînes d’approvisionnements, codes de con-
duite, agence de placement temporaire, travailleurs migrants temporaires, horti-
culture.
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reSUmen

Gobernanza privada, regulación estatal y normas de empleo: 
Cómo los factores políticos configuran sus conexiones en la 
horticultura australiana

En una economía globalizada, la debilidad de la negociación colectiva y de la 
regulación estatal ha suscitado un interés creciente en la protección del empleo 
a través de la gobernanza privada. Sin embargo, el escepticismo sobre la eficacia 
de los códigos de conducta sin supervisión que parecen entrar en conflicto con la 
disciplina externa asociada a la regulación estatal. Este artículo pretende contribuir 
al debate sobre los procesos que configuran las conexiones entre gobernanza 
privada y regulación estatal.

Se basa en un estudio empírico sobre los trabajadores australianos de la cosecha 
que benefician formalmente de la reglamentación estatal sobre la remuneración 
y la salud y seguridad ocupacional (SSO). Sin embargo, los cambios en la industria 
han socavado la aplicación de las normas. Las presiones ejercidas por los supermer-
cados sobre el mercado de productos han reducido la capacidad de pago de los 
cultivadores. de otro lado, el mercado de trabajo australiano está cada vez más 
invadido por una mano de obra temporal migrante proveniente de Asia (inclu-
yendo los trabajadores indocumentados), que es referida a los productores por las 
agencias de empleo temporal sin escrúpulos. A pesar que las prácticas en materia 
de salario y de SSO son variables, numerosos trabajadores agrícolas son víctimas 
de explotación. Además, la gobernanza privada (que se extiende a la horticultura 
a través de los códigos de conducta de los supermercados y de las agencias de 
empleo temporal durante los periodos de punta) no parece ser eficaz. Todos los 
códigos establecen sus normas a partir de condiciones legales mínimas de empleo 
y todos ellos contienen escapatorias que permiten dejar las infracciones en la pe-
numbra y sin penalidad.

En 2015, la atención mediática y política se focalizó en las condiciones de trabajo 
de los trabajadores migrantes temporales. Las encuestas gubernamentales hicieron 
resaltar la presencia de explotación, sin dar lugar a soluciones compartidas. 
Políticos progresistas (influenciados por los sindicatos) se declararon en favor de un 
reforzamiento del poder del Estado y de un mejor encuadramiento de las agencias 
de empleo temporal. Sin embargo, los políticos conservadores (influenciados por 
los lobbies empresariales) afirmaron que este enfoque estaba dirigido al fracaso, 
prefiriendo el statu quo. Por consecuencia, la reforma política se estancó.

Este estudio ilustra la importancia de los procesos políticos en la modulación de los 
vínculos estrechos entre la regulación estatal y la gobernanza privada. En el caso 
presente, un impase político que subsiste mantiene deficiente tanto la regulación 
como la gobernanza. Sin protección de una y de la otra, los trabajadores agrícolas 
siguen siendo sujetos a explotación y a condiciones de trabajo difíciles.

PALABRAS CLAvES: regulación de la cadena de suministro, códigos de conducta, 
agencias de trabajo temporal, trabajadores migrantes temporales, horticultura. 
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USING SOCIAL MEDIA TO IMPROVE 
TEMPORARY MIGRANT WORKERS’ 

ACCESS TO INFORMATION ABOUT THEIR 
EMPLOYMENT RIGHTS 

Elsa Underhill, Sherry Huang, Sohoon Yi  and 

Malcolm Rimmer 

The exploitation of temporary migrant workers (TMWs) employed in 
Australia has been well documented by academics, government enquiries, 
and the Fair Work Ombudsman [FWO], the Federal government agency 
responsible for enforcing wage compliance. That exploitation 
encompasses underpayment of wages through to unpaid wages, and 
includes exposure to occupational health and safety risks, sexual 
harassment, overcrowded and unhygienic accommodation facilities, wage 
deduction scams, and a failure to provide income support to injured TMWs 
(Doyle and Howes 2015; Australian Senate 2016; FWO 2016; Mares 
2016; Underhill and Rimmer 2016; Victorian Government 2016; Berg and 
Farbenblum 2017; Clibborn 2018; Howe et al. 2018). In horticulture, the 
rapid increase in TMWs following the expansion of the Working Holiday 
Visa scheme in 2005, and the expansion in the supply of undocumented 
workers has combined to produce a workforce which is easily exploited.  
Rural employment has traditionally been difficult for trade unions to 
organise, and these difficulties are compounded with TMWs, many of 
whom face significant language barriers and have a poor understanding of 
Australian employment rights.   
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Despite exposure to information about the extent of TMW exploitation 
(Australian Senate 2016), the Australian government has resisted most 
proposals to curtail employers’ abusive employment practices. It has 
amended the Fair Work Act (Fair Work Amendment [protecting vulnerable 
workers] 2017) to increase penalties for systematic underpayment of 
wages, to enhance the FWO’s investigative powers, and to impose greater 
responsibility upon franchising corporations for franchisees’ breaches, 
potentially improving employment conditions for TMWs but only when 
employed by franchises (Clibborn and Wright 2018). However, it has yet 
to implement recommendations of a Migrant Workers’ Taskforce 
(Commonwealth of Australia 2019) which it established following 
widespread negative publicity. It has also been opposed to stringent 
licensing standards for labour hire contractors (Australian Senate 2016).    
State governments in Australia do not have responsibility for enforcing 
employment standards established under Federal laws. However, in 
response to one Federal and two State government enquiries, the 
Queensland and Victorian State Labor governments introduced labour hire 
licensing schemes in 2018/19 to curtail the worst examples of exploitation 
experienced by TMWs employed by labour hire operators. The Victorian 
government in particular has a strong incentive to improve employment 
outcomes for TMWs. A FWO Report (2016) found that TMWs working in 
regional Victoria were significantly more dissatisfied than those employed 
in other states, with 42% reporting underpayments compared to 28% 
across Australia, and 21% reporting a negative regional experience 
compared to 16% across Australia. Victoria has the second largest crop of 
vegetables, fruit and nuts in Australia (by value, ABARES 2015/16), and 
relies substantially upon TMWs to harvest that output. The Victorian 
government needs to ensure TMWs are not discouraged by the higher 
levels of employment exploitation occurring in Victoria. Also, over 
200,000 international students study in Victoria (32% of the national 
intake of international students) and are an important source of low skilled 
labour for urban employers, such as the hospitality industry (Victorian 
Government 2018a).  The State government invested $4 million in an 
International Student Welfare Program to support that export industry 
(Victorian Government 2018a); it is now complementing that support with 
a program focused upon supporting their employment rights.  
In 2018 the Victorian government established a Victorian Wage 
Inspectorate although its powers are limited to enforcing state employment 
laws such as long service leave, and will not directly benefit TMWs in the 
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short-term (Victorian Government 2019). During the 2018 Victorian 
election campaign the government announced the introduction of criminal 
sanctions for wage theft, as well as reductions in the cost and time taken 
to pursue lost wages (Victorian government 2018a).  However, as the first 
of these is intended to cover wage theft occurring under Federal laws, the 
constitutionality of such a move has been questioned (Kennedy 2018) and 
the legislation is yet to be finalised. Finally, the Victorian government has 
recently turned its attention to ways in which TMWs could more readily 
access and understand information about their employment rights. This 
includes improving communication about employment rights for TMWs, 
and funding community legal centres to provide pro-bono legal aid to 
aggrieved TMWs. Understanding employment rights, however, is not 
sufficient to ensure workers will receive their lawful entitlements, nor that 
they will act once they become aware that their rights have been breached. 
The systemic nature of exploitation of TMWs in Australia, as well as 
evidence of wage theft more generally, calls for more substantial, 
fundamental change to address the widening disparity in power between 
employers, workers and trade unions. Nevertheless, without knowledge of 
employment rights, the process for individuals to take action on their own 
behalf cannot even begin. This article deals with the effective 
dissemination of such information.  
The research presented in this article provided the ground work for the 
Victorian government’s development of a digital communication strategy 
which would enable TMWs, especially young Asian TMWs, to use digital 
communication to enhance their knowledge about employment rights. The 
research targeted the largest groups of TMWs in Victoria – Working 
Holiday Visa holders and international students.  It focused upon how 
TMWs use social media in their everyday communication, and in gaining 
information about jobs and employment rights. It also examined TMWs 
current knowledge of available sources of employment rights information, 
and the obstacles they faced in accessing and understanding that 
information.  Lastly, it asked TMWs how such information media could 
be tailored to meet their needs. The research offers a unique perspective 
on employment rights amongst TMWs because it looks beyond the 
common but incorrect assumption that the translation of existing 
employment rights information is sufficient to meet TMWs’ needs. It 
draws upon TMWs’ experience with employment rights information, and 
their preferred methods of accessing such information, to provide an 
understanding of how best to reach and communicate with TMWs. The 
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findings offer guidance to government agencies, trade unions and other 
advocacy organisations seeking to support and potentially mobilise these 
workers. 
The article commences with a review of the literature on why TMWs are 
willing to work for below minimum wages, extending to impediments to 
taking action to recover lost wages. This is important because improving 
information about employment rights, as a first step towards enforcing 
those rights, is most likely to succeed if a lack of TMW knowledge has 
contributed to their acceptance of below minimum wages.  A multimethod 
research methodology was used to access the views of TMWs, and this is 
described in section three. The data findings are then analysed, 
commencing with an overview of the demographic characteristics of the 
sample followed by an examination of how TMWs use social media to 
communicate; the sources of information about employment rights upon 
which TMWs rely; problems they encounter with existing information 
sources; and how they would prefer to receive information about 
employment rights. Because TMWs of Asian origin encounter 
significantly greater language barriers than other TMWs in Australia, the 
analysis distinguishes between those of Asian origin, and other 
nationalities, where appropriate. The conclusion discusses the important 
role social media can play in reaching these young workers who are 
heavily dependent upon social media for communication and information 
about jobs. However, the effective use of social media rests upon careful 
design in relation to choice of languages, ensuring jargon free content, and 
providing sign-posts to the legitimacy of the sources of the information to 
overcome distrust by TMWs. It must also be targeted in such a way as to 
disrupt the inaccurate informal communication channels which TMWs 
currently use.  

Why do TMWs accept below minimum wages and 
conditions? 

Research on TMWs working in Australian horticulture shows both a high 
level of dissatisfaction with their employment conditions and an awareness 
of their exploitation. Comments such as ‘Some farmers treat/see their 
workers not as humans, more as slaves’ and ‘long hours for terrible pay’ 
(Underhill 2014; Underhill and Rimmer 2017) are common amongst 
TMW horticulture workers. Large-scale surveys have found TMWs are 
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aware they are underpaid although not necessarily aware of the quantum 
of that underpayment. An FWO (2016) survey found 35% of Working 
Holiday Makers (WHMs) across industries reported being underpaid, 
whilst Berg and Farbenblum (2017: 34) found around three quarters of 
TMWs earning $15 or less per hour (predominantly WHMs and 
international students) knew they were underpaid.  
Why then do TMWs accept underpayment of wages? The research 
literature identifies several explanations. Piore’s (1979) dual frame of 
reference has been widely drawn upon, whereby temporary migrants 
compare their host country wages with home country standards, resulting 
in those from low income countries viewing host country wages as 
acceptable (Clibborn 2018; Campbell et al. 2019 citing Piore 1979). 
Clibborn (2018) extends this analysis to incorporate multiple frames of 
reference amongst international students whose social contact 
predominantly involves international student peers, similarly underpaid. 
The students in Clibborn’s (2018) study had negligible direct home 
country employment experience to reference but were well aware of 
similar experiences of international students in Australia.  In this way, 
underpayments were accepted and normalised. Low earnings were viewed 
as inevitable, and employment itself regarded as positive given the 
potential obstacles to gaining work in a foreign country and the large 
supply of TMWs (notably international students) seeking employment in 
capital city locations (Clibborn 2018; Manolchev and Teigen 2019). 
Barriers to employment in minimum wage jobs also contribute to TMWs 
likelihood of accepting sub-standard employment.  Language constraints 
make working for co-ethnic employers an attractive option, even though 
TMWs enter these jobs knowing that conditions will be below minimum 
standards (Li 2017; Clibborn 2018). Others argue that TMWs have no 
choice but to accept below minimum wage jobs because of their visa status 
and lack of access to social security and support (Ruhs 2013; May et al. 
2007) Visa limitations on employment can result in TMWs knowingly 
breaching their visa conditions in order to sustain their stay in Australia. 
In doing so, they simultaneously close off options to litigate against 
underpayments fearing the threat of deportation (Li and Whitworth 2016).  
Adopting a less deterministic perspective, Axelsson et al. (2017) 
emphasise the importance of understanding the longer-term objectives of 
temporary migrants: low wages are a trade-off for the promise of access to 
a more preferred visa or permanent residency status. Campbell et al’s 
(2019) findings in a study of underpaid Italian TMWs in Australia supports 
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Axelsson et al.’s analysis, finding that the acceptance of underpayments 
was suggestive of a ‘short-term expedient […] a transitory stage in a life-
course project’ (Campbell et al. 2019: 112) although the threat of employer 
reprisals was also identified as a disincentive to complaints about 
underpayments.   
Also important, and extending beyond explanations specific to TMWs, is 
the normalisation of systemic non-compliance which is evident in 
industries such as horticulture and hospitality (Tham and Fudge 2019; 
FWO 2016). In these industries, non-compliance is so widespread that 
TMWs (along with locals) are likely to accept below-minimum wages 
because that is all that is on offer in the types of jobs they are qualified to 
perform (Li 2017).  
There are also practical impediments to TMWs taking action to recover 
lost wages.  Farbenblum and Berg (2018) examined why TMWs in 
Australia do not take action when confronted with underpayments. Of 
those who had been underpaid, only 9% had tried to recover lost wages 
and of these, 67% recovered nothing; a further 46% did not try to do so.  
The most important impediment to taking action was ‘lack of capacity, 
competence or knowledge about how to recover wages’: not knowing what 
to do (42%), the belief that it was too much work to do so (35%), and 
insufficient English language skills (15%). Others have also identified an 
absence of knowledge about unions and the FWO (FECCA 2015; Reilly 
et al. 2017); a belief that taking such action will not produce results (Reilly 
et al. 2017); and cultural impediments whereby compliance and obedience 
is expected (Howe 2016). The problems TMWs face were aptly 
summarised by Farbenblum and Berg (2017: 13): ‘Language, culture and 
other structural barriers impede migrant workers’ ability to navigate 
information sources or articulate and pursue formal claims in any forum’. 
Instead, respondents were more likely to seek assistance from sources 
other than formal institutions (such as the FWO or trade unions) when 
seeking advice on redress, consistent with overseas studies that find 
minority groups turn to their own community for advice (Holgate et al. 
2012). Yet other impediments, such as legal processes taking too long and 
requiring too much time to pursue, given TMWs’ relatively short stay in 
Australia, point to the difficulties TMWs face in a complaints-based 
reporting system. As Li (2016) and Campbell et al. (2019) have pointed 
out, TMWs may prefer to simply find another job when faced with wage 
theft.    
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Social media and TMWs 

Information and communication technology (ICT), such as social media, 
is an important medium for information and support amongst migrant 
workers, especially in the early period after arrival in the host country 
(Chen and Choi 2011; Thompson 2009; Chib, Wilkin and Hua 2013). It is 
especially important for young TMWs whose demographic group has been 
termed ‘digital natives’ by Palfrey and Gasser (2013). Predominantly aged 
under 30 years - a visa criteria for Working Holiday Makers (WHMs) in 
Australia (ABS 2019) – they have grown up with digital communication.  
Studies of international students, for example, have identified a high level 
of ICT usage, including communicating with peers in their host country 
who could offer critical information, assistance and support (Lim and 
Pham 2016). ICT removes the need for structured time and place 
communication, does not require TMWs to have transportation to attend 
information sessions, and enables them to seek information anonymously, 
reducing the risk of ‘shame and stigma associated with seeking help or 
saying the wrong thing’ (Chen and Choi 2011: 1071). But it can also 
contribute to what Lim and Pham (2016) termed ‘cultural silos’ whereby 
ease of ICT communication with co-nationals resulted in more intense use 
of co-national communication rather than assimilation with host country 
nationals (Lim and Pham 2016). Most young TMWs in Australia are 
educated, having come to Australia to further their studies (international 
students), or having already completed tertiary studies in their home 
country (WHMs). This demographic ‘rely upon this connected space for 
virtually all of the information they need to live their lives’ (Palfrey and 
Gasser, 2013: 6). Developing an effective means of better using this 
technology to support TMWs in their employment has the potential to 
provide a means to ameliorate the extent of exploitation experienced by 
these TMWs.  

Methodology 

This study used a sequential multi-method approach to discover the views 
of young TMWs, especially those of Asian origin who were considered 
most disadvantaged in accessing existing channels of workplace rights 
information. Focus groups of young Korean and Taiwanese/Hong Kong 
TMWs were conducted, followed by a national online survey. Four focus 
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groups were held: two in Melbourne (the capital city of Victoria) to elicit 
information from TMWs employed in urban jobs mainly in the hospitality 
sector; and two in regional Victoria, for TMWs employed in meat 
processing and horticulture.  These industries have a high proportion of 
TMWs, especially WHMs and international students (Tham and Fudge 
2019; Berg and Farbenblum 2017; Underhill and Rimmer 2016) and have 
a reputation for poor compliance with employment laws (FWO 2016; 
Commonwealth of Australia 2019).  
The focus groups were conducted in Korean and Chinese (two in each 
language) to overcome potential English language barriers (in December 
2017).  Thirty-two participants attended (21 Korean, 9 Taiwanese and 2 
from Hong Kong); 16 in Melbourne and 16 in regional Victoria. The focus 
groups were facilitated, recorded, transcribed and translated by bi-lingual 
members of the research team with a high level of expertise on the topics 
under discussion. The focus groups concentrated upon digital 
communication methods commonly used by TMWs, problems 
encountered with existing ICT materials servicing TMWs, and how the 
government could best communicate with TMWs in the future. 
Participants were provided with a retail gift card as a reward for attending.  
An online survey was then developed with questions enquiring into which 
online platforms TMWs use for social activities, how they use online 
sources for job search, knowledge about basic employment rights and 
where that information was acquired, their experience with the FWO 
digital platform (as an exemplar for online employment rights 
information), and how TMWs would like to be informed of their 
employment rights. The online survey was offered in five languages 
(English, Chinese (simple and traditional), Korean and Malay) and 
available for 2 ½ months (December 2017 – February 2018). The 
information on ICT use gathered from focus groups facilitated the 
construction of a number of online survey questions regarding ICT 
options, enabling a number of closed answer questions that could be easily 
and quickly completed by respondents. The survey was advertised at select 
backpacker hostels, supermarkets in regional towns, through online sites 
where potential respondents found jobs, on about 45 Facebook groups 
used by TMWs, and through the Taiwan Working Holiday Youth (T-WHY) 
and Korean Working Holiday Youth (KOWHY) Facebooks sites which 
have a large number of TMW followers. International student associations 
were also approached, but the timing of the survey coincided with the 
university Christmas break, limiting reach into international student 
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cohorts. Respondents were invited to participate in a draw for ten A$100 
egift cards. The survey received 416 usable responses (after data cleaning) 
from TMWs across Australia, of which 26% responded in Korean and 
Chinese languages.   

Data analysis 

This section commences with a summary of the demographic 
characteristics of survey respondents, followed by analysis of survey and 
focus groups responses regarding the everyday use of ICT and its role in 
job search, and accessing information about employment rights. The FWO 
online platform provides an example of a website intended to inform 
workers about their rights, and TMWs experience with this website is 
examined next. The section concludes with an account of TMWs preferred 
means for the provision of employment rights information.   

Demographic characteristics 

The majority of survey respondents came from Asian countries (59%), 
followed by EU citizens (33%). Their average age was 25.7 years, 
reflecting WHM visa requirements and the typical age of international 
tertiary students. These TMWs were well educated, with just over half of 
the sample holding a university degree, consistent with the WHM visa 
offering a form of ‘gap year’ to young workers who travel after completing 
a degree, before returning home to commence their professional careers. 
Asian respondents were the most highly educated, with 58% holding 
university degrees. Most respondents had been in Australia less than one 
year (mean 8.15 months), with 76% holding WHM visas and 11% 
international student visas.  
Turning to employment, more than one third were employed in 
horticulture (31%) and meat processing (8%, all of whom were Asian) at 
the time of the survey. Employment in these sectors can qualify TMWs for 
a second year WHM visa. Of those employed in the service/hospitality 
sectors (32%), Asian respondents were more likely to be working in ‘back 
of house’ jobs (kitchen hands, cleaning) compared to other nationalities 
employed as waiters, bar persons and baristas.  This job segregation is 
likely to reflect differences in English language skills. English language 
comprehension was significantly lower for respondents of Asian origin. 
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Over one-quarter struggled to understand written English (26%) whilst 2% 
could not understand written English at all. In contrast, 80% of those from 
the EU (excluding UK/Ireland) agreed they could read English fluently 
although a small minority (3%) stated that they struggled with written 
English. This language constraint, most notably for Asian TMWs, has 
significant flow on effects for how and where TMWs access information 
about their employment rights. 

Online communication with friends and family 

As was expected, TMWs are highly dependent upon online 
communication to stay in touch with their friends and family, to search for 
jobs, and to search for other information on matters such as employment 
rights. Survey respondents were asked which social media platforms they 
used to communicate with friends and how frequently they used such sites. 
Reliance upon Facebook for communication was pervasive; 69% of 
respondents used Facebook on a daily basis (72% of Asian respondents 
and 64% of other nationalities). The equivalent Chinese language 
platform, Line, was also used daily by 98% of Taiwanese respondents, 
whilst 93% of Korean respondents used the Korean language site Kakotalk 
daily.  For non-Asians, Facebook Messenger was also an important means 
of communication with friends (66% used it daily). This high usage of 
social media is consistent with other studies of migrant workers and ICT. 
Platforms such as Facebook not only enable communication with friends 
and peers but also, as discussed next, offer information about jobs, and 
employment rights.  

Online job search  

Almost half of the respondents found their current job online (40% of 
Asian respondents; 49% of other nationalities). Facebook was used in job 
search by 36% of all respondents (irrespective of nationality), however the 
most commonly used platform was Gumtree.com (60%). Non-Asians 
(87%) were more than twice as likely as Asian respondents (41%) to use 
Gumtree.com, possibly because of a requirement that jobs on this site be 
advertised in English although translations can also be included in job 
advertisements.  Asian respondents instead turned to platforms in their 
own language, with 30% of Chinese speakers using Backpacker.com.tw, 
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and the majority of Korean speakers using Hojubada and Hojunara to 
locate work.  Online advertisements in the home country language of 
TMWs have been identified in other research as useful sources of job 
information but are also often associated with jobs offering below 
minimum wages. A survey of 200 such advertisements (using Chinese, 
Korean and Spanish languages) conducted by UnionsNSW in 2019 
revealed 97% of hospitality and 85% of retail job advertisements offered 
work at around 60% of the award hourly rate of pay (UnionsNSW 2017).  
TMWs of Asian origin prefer, or need, to access platforms in their own 
language when seeking employment; but this limits their job opportunities 
to reliance on co-ethnic employers. It also limits their contact with workers 
of other nationalities who may be better informed abut employment rights.   
Asian TMWs do not necessarily restrict their job search to online 
platforms. An equally important source for job information is informal 
networks. Forty percent of Asian respondents relied upon friends and other 
travellers to find their current employment; only 15% of all other 
nationalities used such contacts. Focus group participants described how 
these informal networks lead to employment:  

• A friend was working there [at a restaurant] and said that they 
had a vacancy, 2-3 days per week and you can pay the rent, so I 
went.   

• I know someone here and through him I found a job as a 
dishwasher. I was paid $14 cash in hand 

• Through a worker that I met there [in Mildura], I found a local 
contractor in Mildura. 

Reliance upon informal networks provides a very tangible demonstration 
of how limited frames of reference contribute to acceptance of below 
minimum wage jobs by TMWs. Informal networks allow TMWs to avoid 
English language job sites where they are less likely to be successful in 
seeking work, whilst their friends’ prior experience contribute to the 
expectation that these jobs are of an acceptable standard.  Friends are a 
more trusted and convenient source of job information than online 
platforms.  
Lastly, a small number of focus group participants also found their current 
employment through agencies in their home country, including education 
agencies in South Korea that arranged for their employment with labour 
hire companies in Victoria. 
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• I came through an education agency and went to ‘meat factory 
program’. I went to Warrnambool 

These types of agencies appear unique amongst Asian TMWs, and are 
especially problematic because of the higher risk of exploitation. TMWs 
gaining employment in Australia through these agencies encounter 
extreme levels of isolation from the Australian community. They are 
recruited, housed and employed through a single organisation and their 
contact with locals is limited to fellow workers of whom there will be few 
in meat processing and horticulture. In a minority of cases, church groups 
reach out to these workers to offer social support, but not support for 
employment related issues.  

Online platforms and information about employment rights 

When seeking information about employment rights, 80% of survey 
respondents used the internet, irrespective of nationality. Almost 40% of 
Asian respondents also asked their friends for information compared to 
only 31% of all other nationalities (multiple responses were allowed). This 
reliance upon informal sources was also evident in the way Asian TMWs 
obtained information about the minimum wage in their current job. Whilst 
all groups of TMWs claimed they knew the minimum wage for their 
current job, Asian respondents were more likely to have acquired this 
information from friends (37% compared to 12% of other nationalities) 
rather than official sources such as the FWO (18% compared to 25% of 
non-Asians). The poor quality of information about employment rights 
disseminated within these networks (see below) means misinformation is 
commonly shared. The Chinese language Facebook site T-WHY, on the 
other hand, was also used by 14% of Asian respondents. This site is 
facilitated by a volunteer who is also a union organiser, and provides a 
higher level of accurate information than the informal non-English 
networks. It is also the only online interactive site available for TMWs 
seeking employment rights information in Chinese language.  
Notwithstanding claimed knowledge about the minimum wage, most 
TMWs earnt less than the hourly minimum rate for an unskilled casual 
worker, with 50% earning less than AUD$20 per hour. Of those that 
conceded they did not know the minimum wage, just under half said they 
did not know where to look or who to ask to find out. Another 25% (30 or 
7% of the total sample) said they had not tried to establish what the 
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minimum wage was because they did not expect to receive it. These 
findings are consistent with earlier studies of TMWs (eg. Clibborn 2018; 
Farbenblum and Berg 2018; Underhill and Rimmer 2016) and highlight 
the extent to which below minimum wages have become the norm for 
many TMWs.  
Also consistent with other research on urban TMWs (Clibborn 2018; Li 
2017), being paid the legal minimum wage was less important than being 
paid an ‘appropriate’ wage, illustrated by comments from focus group 
participants:  

• you look at the market and figure out what people are generally 
paid. And if you are paid more than that it’s a good pay, and if 
you’re paid less then you need to go somewhere else  

• I just see if I’m getting the same wages as the others and think 
that it’s OK 

• When you ask them did you ever search the minimum wages or 
their employment right, they will all say no. But they will discuss 
with friends or either read an online forum and believe whatever 
it says! However, when you ask them if they have search some 
information from the authorities, the government website, FWO? 
They will all say never. 

These lower expectations reflect a pragmatic acceptance of how the labour 
market operates to limit choices for TMWs. TMWs with limited local job 
experience and weak English language skills, seeking work in an 
overcrowded labour market will accept ‘the going rate’ notwithstanding 
that it is below the legal minimum. Higher paid positions are simply not 
on offer.    
Whilst the majority of survey respondents searched the internet for 
information about employment rights, it is clear the information they 
acquire does not assist them in finding jobs that comply with minimum 
employment standards.  Turning to focus group participants, very few 
sought information about employment rights from government agencies. 
The FWO was mostly unknown, and most had a poor understanding of 
their workplace rights. They were not familiar with the term ‘award rates 
of pay’ and few understood the meaning of ‘penalty rates’. Some were 
familiar with the concept of an industrial accident in their home country, 
but not workers’ compensation in Victoria. Whilst some spoke of written 
employment contracts including these terms, written contracts were 
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uncommon; simply being told about these entitlements did not result in an 
understanding of their meaning.  
The FWO established a Facebook site in 2011 which provides for 
interactive informing sharing about employment rights, however focus 
group participants were not aware of it, and survey respondents did not 
report accessing it.  Critically, the FWO site is only presented in English.  
As noted above, more than a quarter of Asian TMWs struggle to 
understand written English, creating a major impediment to accessing 
employment information provided on English language sites such as the 
FWO Facebook site.  Even those with reasonable English comprehension 
fall back on websites in their native tongue when seeking employment 
information (see below). Focus group participants and Asian survey 
respondents expressed frustration at the barriers they faced in trying to 
access information about their employment rights through digital 
platforms.  These barriers lead them to turn instead to informal sources of 
information, including friends, acquaintances and house mates.  

Barriers encountered with employment information platforms 

In addition to the FWO Facebook site, the FWO operates a website which 
is the only Australian government funded website that provides 
information about employment rights. Yet most TMWs in this study were 
not aware of it, and only 28% of all survey respondents had accessed it 
(22% Asian, 36% other nationalities).  As an exemplar, the experience of 
those that had used the site points to ways in which similar sites could be 
developed to better inform TMWs of their employment rights. The most 
common likes and dislikes of survey respondents who had experienced the 
FWO site are presented in Table 1.  
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Table 1: Summary of common likes and dislikes of the Fair 
Work Ombudsman website 

Asian respondents Other respondents (multiple 
nationalities) 

Liked most about FWO site 

Being able to check work rights 
such as minimum pay, break 
times, tax, sick leave policy 

All of the information is clear and 
together on one website 

Updated information Easy to use, easy to find what I am 
looking for; information is easily 
accessible 
Very clean and easy to understand 
layout with many practical links 
on the home page 
Lots of information, good layout, 
easy to navigate 

Pay calculator  Pay calculator 

Contact details Contact details 

More trustworthy than the internet 
or acquaintances 

Helps me find a good farmer who 
looks after their pickers 

 Learning about my rights and 
being able to report 
underpayment, tax avoidance and 
unpaid super about a previous 
employer I have whilst in 
Melbourne 

Liked least about FWO site 

It was written too complicated. I 
do not know what the awards are 

Complex vocabulary; it is hard to 
find your award if your company 
doesn’t tell you or you have no 
idea what industry you are 
working in 
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It’s all English, very challenging 
for those with poor English; 
Resources in my native language 
are limited 

Complicated questions when 
using the pay calculator 

So complicated and there are so 
many links to follow up to get the 
information I want 

It is sometime hard to get the 
information (find where it is) 

Too many details Not enough information about 
penalty rates and loading. I had 
never heard of these things before 
starting work in Australia! 

It’s difficult to understand its 
explanations 

Very confusing, not easy to 
understand. Especially if someone 
isn’t good in English, but also for 
English native speakers (law 
terms) 

Did not illustrate or provide 
enough info about piece rates 
which is quite common on farms 

They offer very little help to get 
employers to pay you; I think the 
website is great but the leg work 
finding the farms treating us like 
slaves needs improvement 

Source: Survey responses to open-ended questions. 
 
The FWO website was well regarded by most TMWs with sound English 
language skills, who benefited from the high level of detail provided. 
However even some of these respondents were unfamiliar with the 
technical and legal terms and this impeded their understanding and use of 
information. Those who struggled with written English, irrespective of 
nationality, found the site impenetrable. Information about employment 
rights was inaccessible because there was too much to read; it was too 
difficult to understand; and too technical – the language used prevented 
TMWs from finding the information they sought. 
The pay calculator, which provides a step-by-step process for calculating 
wage entitlements, was highly regarded by those able to use it. However, 
too many could not utilise it because of jargon compounded by poor 
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English comprehension. The pay calculator assumes a knowledge of 
Australian employment terminology, such as awards, casual employment 
and the like, which is not grounded in the reality of TMWs’ capacities.  
A major consequence of the incomprehensibility of the FWO site is that 
Asian TMWs turn away from a trusted site to other less reliable sources of 
information, most notably friends. Whilst much of the FWO site is now 
available in multiple languages, the most valued component – the pay 
calculator – is not. Also, feedback from Asian workers who have accessed 
the translated FWO site report that the quality of translations is too poor 
for it to be comprehensible. 
Other digital platforms were accessed by Asian TMWs seeking 
employment rights information, but without success. The barriers they 
encountered included: 

• The thing about online information, is most of them are English, 
no one like to read it. I will use Facebook group or line group if 
I have any WHV [Working Holiday Visa] related questions 

• google key word, if the link is English I will skip 
• I use google key word search as well. But the thing is I use 

Chinese language to search, and the results are all in Chinese, 
not very helpful. A lot of information is related to travel or life, 
for instance, if you search ‘where can I find cheap SIM card’ you 
will find a lot of result. However, almost none of it is related to 
working rights issues. 

• For me, information is too vast, it was too much to find and I 
found it overwhelming. So I asked around and that made things 
easier. 

• And the language is […] for example you ask about 1, and they 
say it’s 2 and 3 and 4 […] It’s all different and you don’t know 
which one’s right […] its best to hear it from someone with an 
experience who gives a more accurate answer. 

TMWs without sound English language comprehension are caught in a 
catch-22 when it comes to searching the internet for information about 
employment rights.  English language sites provided by Australian sources 
are too complex to understand, whilst searching online in their own 
language does not yield relevant or reliable results.  
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Can ICT be better used to provide information to TMWs 
about employment rights?  

Notwithstanding the barriers to accessing information about employment 
rights on existing platforms, TMWs rely heavily upon ICT more generally 
and would like better information to be available through this medium. 
Table 2 gives survey respondents preferred methods for accessing 
information about employment rights.  There is a general hunger for 
accurate employment rights information: whatever options presented were 
seized upon.  The first three options listed in Table 2 were strongly 
supported by TMWs of all nationalities. These include more traditional 
delivery methods such as being provided with information in their own 
language when applying for a visa. Almost 90% of respondents supported 
dissemination of information in this way, although focus group 
participants cautioned that ‘the situation is such that there are lot of 
unknown variables […] you come here, come to know something, and 
things change […] you need to experience it first hand here’.  A 
government website with multilingual PDF fact sheets received a similar 
level of support, and a government sponsored Question and Answer, 
Frequently Asked Questions (Q&A/FAQ) blog where TMWs could ask 
simple employment related questions, in their own language was also 
favoured by most. As a focus group participant explained ‘Q&A or FAQ 
could also be very useful – we all have the same questions over and over 
again, so it would be great if the answers were in simple language and all 
in the one place, with links to relevant info […]’.  Suggestions included 
that these blogs have a ‘language schedule’. For example, questions asked 
in Chinese could be answered on Mondays and Wednesdays, in Korean on 
Tuesdays and Thursday and the like. TMWs would then know when to 
access the blog in their native language. Such services would enable 
TMWs to seek answers to specific problems without having to search 
through multiple online links in a language they struggle to understand.  
Underpinning these positive responses to multilingual information sources 
is the assumption that translations will be of sufficient quality, and be 
sufficiently explanatory and jargon free that they are comprehensible.  
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Table 2: TMWs preferred methods for finding out about 
employment rights  

Preferred method Asian All other 
nationalities 

Total 

No. % No. % No. % 

Provision of information, in 
my language, when applying 
for a visa 

202 87.4 138 89 340 88.1 

Government website with 
multilingual PDF fact sheets 

198 89.2 131 88.5 329 88.9 

Q&A blog on a government 
website, with answers 
provided for all to see 

178 84.8 111 79.9 289 82.8 

Links to information websites 
on job search sites 

199 90 85 59.4 284 78 

Links to information websites 
on social media sites 

185 87.3 79 55.2 264 74.4 

Online links to information 
websites, placed on 
backpacker hostel sites 

165 78.2 89 64 254 72.6 

A government website with 
multilingual video clips 

178 82.8 101 72.7 279 78.8 

A government website with 
links to trade union websites, 
explaining which is most 
relevant to current job 

181 85.4 97 70.8% 278 79.7% 

‘Livechat’ service on 
government website 

156 75.7 82 57.7 238 68.4 

An app with information in 
multiple languages 

174 83.7 100 71.9 274 79 

Note:  ꭓ2  (1, N= 364) = 47.42, p < .000; 2. ꭓ2  (1, N= 355) = 45.93, p < .000; 3. ꭓ2  

(1, N= 350) = 8.45, p < .01; 4. ꭓ2  (1, N= 354) = 5.19, p < .05; 5. ꭓ2  (1, N= 349) = 
10.91, p < .01; 6. ꭓ2  (1, N= 348) =  12.57, p < .000; 7. ꭓ2  (1, N= 347) = 6.88, p 
< .01 
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Responses to all other preferred methods listed in Table 2 differed 
significantly between Asian and other nationalities, with a clear pattern 
emerging amongst Asian TMW responses. They would prefer information 
about employment rights to be provided in easily accessible locations: 
where they search for jobs, search for accommodation, and on social media 
sites. The accessibility of such locations was demonstrated back in 2015 
when the FWO advertised its services on Gumtree.com. Over 14 days, 
their advertisement received 1,898 clicks (FWO, 2016).  Unfortunately, 
commercial firms with similar titles also advertise on this site, potentially 
creating confusion for TMWs with poor English language skills.  
Whilst there was support for the development of a tailored government 
website, others were less enthusiastic because, as a focus group participant 
commented ‘Even if the government develop the website we won’t know, 
just like FWO, no one knows’.  Focus group participants also suggested the 
placement of a government logo on all official sites to provide a filter to 
TMWs needing assurance that the information could be trusted. As one 
explained ‘It’s not clear who to trust here … there are heaps of websites 
and blogs out there which provide wrong information and people tend to 
believe them’.  Similarly, ‘there are a lot of information online, seems a bit 
overwhelming. I can’t tell which farm is cash in hand, or legitimate, I can’t 
tell’. Focus groups also highlighted the value of a ‘livechat’ service (less 
well supported by survey respondents) whereby simple questions could be 
responded to in real time. Like support for a blog, the preference for a 
livechat service derives from the frustration of working through complex 
websites where the answers to simple, common questions are out of reach.  
TMWs’ preferred methods for accessing information about their 
employment rights emphasise the importance of own-language, simple 
and convenient access points, and interactivity in the form of being able to 
ask direct questions about their employment circumstances.  And TMWs 
need to know that the information exists, unlike the current situation with 
respect to the FWO. How best can this awareness be promoted? With more 
than 70% of respondents using social media on a daily basis, providing a 
multilingual social media site located on Facebook (because of its current 
high level of usage) would provide wide reach into the communities which 
are currently excluded. Online links from job sites, and other commonly 
used sites such as backpacker hostels and Korean and Taiwanese social 
media platforms would further expand reach. The FWO have such a site, 
except it is only in English and therefore not suited to many TMWs. 
Nevertheless, their site has more than 130,000 followers at the time of 
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writing.  Both Taiwanese and Korean TMWs in Australia have established 
popular Chinese and Korean language Facebook sites which promote 
employment rights, but these sites are run by volunteers without the 
resources available to governments.  The most comprehensive example is 
provided in the Canadian province of Quebec, where the Commission des 
normes, de l'équité, de la santé et de la sécurité du travail established a 
bilingual Facebook site to provide information about employment rights 
(CNESST, nd), which at the time of writing has over 56,000 followers. 
CNESST use this site to provide information, to promote events and to 
answer questions posted by those with employment concerns.  They also 
post very short videos every week on particular employment issues. Some 
of these videos have been viewed more than 60,000 times.  This site offers 
many of the services which our survey respondents said they preferred as 
a means of finding out about their employment rights, including Questions 
and Answers, and instructive videos.   
Facebook, notwithstanding recent controversies, offers a particularly 
powerful tool for governments, trade unions or TMW advocates seeking 
to reach TMWs. Its benefit as a medium for employment rights 
information include users not having to learn how it works, nor having to 
pay fees to access information. Gaby and Caren (2012) found pictures and 
videos were the most successful mediums for drawing in new users to 
social media sites, demonstrated by the rapid spread of the Occupy 
Movement through Facebook.  They also found that the most popular posts 
were not placed by orchestrators but involved user-created content.  This 
suggests that developing such a site for TMWs may need to provide for 
user-created content to retain an interest – including for example photos of 
good and bad working conditions, information about wage rates on 
specific farms, stories about experience with reasonable piece rates for 
picking particular fruit/vegetables and the like, as well as Q&A/FAC 
materials. User interaction offers a stronger likelihood of engaging and 
drawing TMWs back to, and sharing the site. Using such a site as a 
traditional communication tool (by, for example, limiting its role to 
offering PDF downloadable information sheets) is likely to reduce its 
impact and breadth of reach into the TMW community (Fitzgerald et al. 
2012). 
Whilst the infrastructure already exits, organisations still need to invest 
considerable resources to keep a site continually updated to attract existing 
users back and draw in new users. And such sites must address the 
language barriers which are common on all government websites.  
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Automatic translation services are inadequate where interactivity is 
required in the language of the TMWs. Providing links to other sources of 
support on a Facebook site may also enable important links for TMWs.  
Fitzgerald et al. (2012), for example found that the uploading of union 
information on a Polish community’s website in the UK led to Poles both 
in the UK and Poland contacting the website, and provided an important 
link between unions and the Polish community. Finally, TMWs are keen 
to access government provided information because they regard it as 
trustworthy. A simple solution proposed by Asian TMWs is to ensure all 
government provided information is readily identifiable through the 
inclusion of the government logo, such as the coat of arms.  Simple links 
so identified could provide a pathway to much sought information.   

Conclusion 

Young TMWs in Australia are intense users of ICT. They use social media 
for communicating with friends and family on an almost daily basis, and 
they turn to the internet when searching for jobs. But ICT does not meet 
all of the needs of TMWs with respect to job search, particularly TMWs 
without strong English language skills. These TMWs are predominantly 
Asian, of whom almost 30% in this study struggled to understand written 
English. Their lack of English comprehension does not prevent them from 
finding employment because jobs are available through online platforms 
in their own language, and jobs are located through networks of friends. 
But this relatively closed circle based on language and ethnicity 
contributes to what Lim and Pham (2016) describe as the ‘cultural silo’ 
effect of the ease of communication amongst co-ethnics which ICT 
encourages. Their lack of English comprehension, however, creates a 
barrier to seeking information about employment rights.  It is too difficult 
to search online for employment rights information because English 
language websites are too difficult to understand, and they don’t know 
which websites can be trusted. Most TMWs in this study were not aware 
of the FWO website and the one in five Asian TMWs that accessed the site 
struggled to use it. The information was too legalistic, too complex and 
too jargon ridden.  Translations installed on the FWO site have not 
removed these barriers. Searching online for employment rights 
information in their own language fails to produce relevant information 
because, with the exception of T-WHY and KOWHY, such online 
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information sources do not exist. As a consequence, Asian TMWs seeking 
employment rights information turn to their friends and colleagues – who 
are likely to be equally poorly informed, if not misinformed.  
Yet despite this predicament, TMWs want more information about their 
employment rights, and would prefer that information to be provided 
online. Drawing upon the views of TMWs in this study, it is clear that ICT 
can be used effectively to inform TMWs and disrupt their dependence 
upon informal networks but only if sufficient resources are invested to 
target the barriers which currently prevail.   
Overcoming these barriers requires first, developing online sites in the 
native languages of the TMWs. This is likely to involve multiple websites 
to cover the main languages of TMWs.  English sites with auto 
translations, or downloadable PDF information sheets in multiple 
languages do not work. They do not appear in searches conducted in other 
languages. Also, the quality of auto translations is regarded as poor and 
inaccurate.  Second, the sites have to be located in places where TMWs 
regularly visit and must be visible.  Social media sites such as Facebook, 
Line and Kakotalk are visited almost daily by TMWs, and provide an 
easily accessible point of contact, irrespective of geographic location.  
Establishing multiple Facebook sites, each developed in a native language 
of TMWs, would be appropriate. The FWO and CNESST Facebook sites 
are illustrative, although as noted, the FWO site is only offered in English 
and therefore inaccessible to TMWs with weak English skills. Third, such 
sites need to offer interactive services so that simple questions about 
employment rights can be both asked by TMWs and answered 
authoritatively by government agencies. Fourth, information must be 
given in simple language which is free from legal terms and technical 
jargon.  Even commonly used terms such as ‘casual employment’ and 
‘penalty rates’ are meaningless to TMWs without knowledge of Australian 
employment practices. Fifth the sites have to be attractive to TMWs and 
retain their interest.  Interactivity, along with videos and the like have been 
shown to be an effective means of drawing participants to online sites. 
Sixth, advertisements for and links to these sites need to be located in other 
sites commonly used by TMWs, such as the job search platforms of 
Gumtree.com, Backpacker.com.tw, Hojubada and Hojunara. Finally, 
government provided social media sites have to be clearly recognisable as 
such so that they will be trusted by TMWs. The use of a government logo 
is a straightforward method for labelling sites.  This is especially important 
because TMWs need information which is correct and trustworthy. They 
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are young workers in a foreign country without access to knowledge, 
family or friends beyond those in a similar position to themselves.  Only 
by seeding official information into channels commonly used informally, 
such as social media networks, and ensuring that information is readily 
comprehensible by TMWs, might reliance move away from existing and 
inaccurate informal sources.  As Clibborn (2018: 15) has observed 
‘providing information through traditional passive means will have limited 
impact on workplace outcomes, and regulators might benefit from 
examining interventions aimed at disrupting current information flows in 
peer networks.’   
In Victoria, additional funding has been provided by the state government 
to enable Community Legal Centres to provide pro-bono legal advice to 
assist TMWs who decide to take action against employers that breached 
employment law. However, that funding so far has been limited to one 
centre in the capital city and two in regional Victoria, only one of which 
has a high proportion of WHM TMWs (Goulburn Valley). The Sunraysia 
district, with a concentration of citrus, vegetable and grape picking, has 
not been supported, nor has the Gippsland region with a high proportion 
of vegetable pickers. It has also provided funding to the Migrant Workers’ 
Centre at the Victorian Trades Hall Council (personal communication). 
This Centre has deep links into the TMW community, and a strong online 
presence, potentially reaching a broad spectrum of TMWs.  They are 
unlikely, however, to have the resources to offer specialist 
communications such as LiveChat services and continual Q&A/FAQ blogs 
that TMWs in this study believed to offer high potential for assistance.  It 
is worth noting that even substantially larger grants provided by the FWO 
to six community legal support centres in 2019 (FWO 2017), to assist 
vulnerable workers more broadly, have been assessed by researchers as 
insufficient because of the magnitude of compliance problems across the 
country (Farbenblum and Berg 2017).  
Are these strategies by the Victorian government likely to make a 
difference to employment outcomes for TMWs? It has been noted already 
that providing information about employment rights does not ensure that 
those rights will be enforced, or that exploited workers will act when they 
know their rights have been breached.  More systemic problems exist and 
include weak unions, slow legal processes to enforce rights and receive 
payment for lost wages, and an inadequately resourced FWO. These also 
need to be addressed to provide support to TMWs that decide to pursue 
their rights. Countering the cultural norm of non-compliance amongst 
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employers would also reduce the breath of exploitation currently 
experienced by TMWs.  
The criteria for an effective online social media presence to reach TMWs 
may appear a lengthy and expensive list of necessary items. However, 
working holiday TMWs fill a vital role in horticulture and increasingly in 
meat processing.  Their contribution to the service industry is also 
significant but less well studied. International students contribute 
substantial revenue to Australian tertiary education and fill many urban 
low skilled jobs.  Is it too much to expect that a government that promotes 
a labour supply of these workers should not also protect these workers?   
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Industry Number of 
advertisements

Average 
advertised 
hourly rate

Average Award 
minimum hourly 
rate

Proportion of 
advertisements 
with belowAward 
rates of pay

Hospitality 86 $13.60 $19.39 97%

Cleaning 37 $17.26 $18.66 65%

Transport 16 $17.72 $18.98 56%

Retail 13 $14.08 $19.38 85%

Construction 13 $20.54 $21.90 62%

1

WAGE THEFT
THE SHADOW 
MARKET 
PART TWO: THE HORTICULTURAL INDUSTRY
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Introduction
At time of writing migration to Australia is at an all-time 
low. Many nations have begun their roll out of vaccines 
for the COVID-19 virus however the pandemic still poses 
a serious threat to lives and economies. To limit the 
spread of the virus in Australia the federal government 
has continued its restriction on international arrivals and 
particularly its halt on immigration to Australia. Many 
industry representatives including those advocating 
for the horticultural industry have complained the 
limits on migration are severely impacting their ability 
to attract workers and as such their ability to harvest 
produce. In contrast, employee advocates believe ready 
labour is available in the form of increased numbers 
of unemployed local workers and the horticultural 
industry is struggling to attract workers because it 
has a preference for vulnerable migrant workers who 
are easily exploited with illegally low wages and poor 
conditions. 

This report reveals exploitation of migrant workers in 
the horticultural sector has continued during the period 
of the pandemic and it is severe, despite the ongoing 
commentary labour shortages. The Horticulture and 
Wine Industry awards allow farmers to pay workers 
either a piece rate, according to how much they 
picked, packed, pruned or an hourly rate1. Year after 
year horticultural workers report employer exploitative 
practices backed by piece rate agreements. Recent 
reports have provided evidence of migrant workers 
earning as little as $3 per hour through the piecework 
system.2

This report is part two of ‘Wage Theft, The Shadow 
Market.’3 Part one was released by Unions NSW 
in December 2020 and included the audit of jobs 
advertised below the minimum wage outside the 
horticulture industry. This report includes a review of 
1,000 job ads for positions in the horticultural industry. 
Ads were predominately in English, Chinese, Japanese 
and Korean, and an overwhelming majority (88%) 
offered a piecework rate. Analysis suggests over 96% 
of the piece rates advertised would not allow a worker 
to earn the national minimum wage, and in several 
instances, workers would earn less than $1 an hour.

Recent Government enactments mistakenly focus on 
diversifying the regional workforce to ensure labour 
supply for regional businesses. They do not address the 
problems at the core of the horticulture industry, labour 
exploitation, poor working conditions and wage theft. 
Incentives to diversify the regional workforce with local 
workers are a ‘low-hanging fruit approach’ to address 
labour distribution imbalances. This approach will not 
attract workers towards an industry that already has a 
reputation for underpayment and exploitation.
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• 24%, 10% and 29% of the ads for zucchini 
picking would allow a worker to earn $10 to 
$12, $13 to $14 or$15 to 16 an hour, respectively;

• 5%, of the job ads for raspberry picking would 
allow a worker to earn less than $2 an hour, 
while 5%, 15% and 25% would allow a worker to 
earn $3 to $5, $10 to $12 or $15 to $16 an hour, 
respectively;

• The lowest piece rates were identified 
in Bundaberg, with 80% of the jobs ads 
advertising a rate that would allow a worker to 
earn less than $2 an hour. Similarly, 78% of the 
job advertisements in Caboolture and Beerwah 
would enable a worker to earn under $2 an 
hour. 71% of picker job ads for Banksia Grove 
also offered rates that would lead to earn less 
than $2 an hour.

3 Create a firewall between the Fair Work 
Ombudsman (FWO) and the Department of 

Home Affairs (DHA), so that vulnerable workers 
are not prevented from taking action against 
their employer for fear of visa cancellation or 
deportation.

Key findings
• 88% of the ads for jobs audited offered wages 

by piece rate;

• 96% of the piece rates advertised would not 
allow a worker to earn the national minimum 
wage;

• 65% of the ads for strawberry picking and 22% 
for grape picking would allow workers to earn 
less than $2 an hour;

• 33% of the ads for blueberry picking would 
allow a worker to earn $10 to $12 an hour, and 
43% would allow an employee to earn $13 to 
$14 an hour;

• 64% of the ads for capsicum picking would 
allow a worker to earn $10 to $12 an hour;

Recommendations

1 To amend the Horticulture and Wine Industry 
awards to guarantee a minimum wage to all 

workers in the sector. Piece work rates should 
be abolished due to compelling evidence of their 
systematic misuse to exploit workers and their 
inconsistency with minimum wage guarantees 
contained in modern awards covering other 
industries.

2 The regional work placement requirement for 
working holiday makers to extend their stay in 

Australia by 12 months should be lifted so as to 
reduce pressure that prevents temporary migrant 
workers from reporting exploitation.
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Part 1
Methodology
Commencing in 2017, this is the third year that 
Unions NSW has conducted an audit of jobs 
targeting migrant workers and advertising below 
the minimum wage. From late-December 2019 to 
early September 2020, more than 1,000 ads, for 
positions in the horticultural industry were reviewed.

The research, Wage Theft: The Shadow Market in 
the Horticultural Industry used fundamentally the 
same methodology as part one, Wage Theft: The 
Shadow Market, although given the prevalence of 
job ads offering piece rates this review included 
additional interviews with workers and focus 
groups were also necessary to establish the levels 
of underpayment.

The job ads reviewed were all distributed 
through online channels, with the majority found 
on Facebook community groups targeting 
backpackers and fruit pickers. In a recent survey 
of 1,000 workers in the horticultural industry 
conducted by Unions NSW, over 50% of the 
respondents indicated that they had found their 
job online and 35% through Facebook.

The audit was conducted by a multilingual and 
multidisciplinary group of eight researchers, under 
the supervision of a senior employment lawyer. 
Researchers joined over 70 community Facebook 
groups, specifically for backpackers and farm 

work job hunting. The majority of job ads for roles 
in the horticultural sector were written in Chinese, 
Korean, Japanese or English.

Additionally, researchers audited the most popular 
websites used by Chinese and Korean speakers, as 
directed by information gathered through migrant 
community focus groups and Gumtree ads. 
Figures 1 and 2 provide examples of websites and 
social media channels used by migrant workers to 
find jobs in the horticultural industry.

Researchers used coding, data extraction, online 
alerts and other IT methods to audit the highest 
number of ads possible. Of the 1,008 jobs reviewed 
88% offered wages by piece rate, and employers 
were contacted in cases where the advertised 
piece rate was unclear. Piece rates offered were 
usually approximated to payments per kilogram.

Importantly, ads that did not provide a rate of pay 
and repeated jobs ads in the same platform or 
cross–platforms, were excluded from the analysis. 
Advertised rates of pay were compared with the 
legal wage, according to the relevant Award 
for the horticultural industry and the national 
minimum wage.

Figure 1. Example of farm worker jobs search social media channels
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59%

10%

11%

20%

LANGUAGES

Korean

English Japanese

Chinese

Characteristics and number of ads

Figure 2. Examples of focus group findings of popular social media groups and websites 

EXAMPLES OF POPULAR ENGLISH FB GROUPS 

Farm work Australia - 88daystowork for Backpackers
 

 

 

Farm work Australia

Farm Work in Australia 2021

MILDURA Backpackers (VIC) Farm Work and Fruit Picking

FARM WORK AUSTRALIA BACKPAKERS 2021

Australia Farm Jobs for Backpackers

Australia Solo Backpackers 2020

BRISBANE - QLD Backpackers

East Coast Backpackers Australia 2020/2021

KOREAN JAPANESE CHINESE

www.hojunara Farm Kangaroo
～オースト
ラリアファーム

www.
backpackers.

com.tw

 

 

Hojubada www.yeeyi.com

Coffs Harbour
Aus working 

holiday 
backpacker 

group

Koreans in 
Sydney 

 

The audit examined over 1,000 ads published on 
social media platforms between December 2019 
and early September 2020, advertising positions in 
the horticultural sector. A significant decline in the 
number of job ads was found during the COVID-19 
lockdown period, particularly from March to April. 
An increase in the number of positions advertised 
was observed in July and August (426), accounting 
for 42% of the ads audited.

The research analysed ads for positions related to 
17 crops, with the majority being for positions for 
strawberry (34%), blueberry (30%), grapes (10%), 
zucchini (5%) and raspberry (3%) picking.

Contrary to findings in other industries, a 
considerable number of the ads reviewed were 
written in English (59%), following by Japanese 
(20%), Chinese (11%) and Korean (10%) (Figure 3).

The ads reviewed positions in over ten locations, 
including Coffs Harbour (29%), Caboolture (15%), 
Bundaberg (13%), Beerwah (9%) and Mildura (4%).

Figure 3. Ad languages 
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Audit Results
Previous reports and audits have uncovered 
systematic underpayment and wage theft of 
workers in Australia. In the horticultural industry, 
the National Temporary Migrant Workers Survey 
2017 reported that 15% percent of fruit and 
vegetable picking and farm related workers were 
paid $5 an hour or less, while 31% earned only $10 
an hour or less. Of all the workers surveyed across 
different industries, those in crop planting, picking, 
sorting and packaging were the most underpaid.4

Unions NSW’s audit confirms the levels of 
exploitation in the horticultural industry reported 
in academic research remains unchanged, despite 
farm sector’s claims of labour shortages.

Payment arrangements such as piece rates were 
conceived to encourage and reward greater 
productivity in the industry, however this audit 
reveals that employers systematically misuse piece 
rates to underpay horticultural workers. 96% of 
the piece rates reviewed would not allow a worker 
to receive the national hourly minimum wage of 
$19.84 per hour (Figure 5).

The percentage of ads offering hourly rates 
below the minimum wage are likely to be higher if 
comparing the advertised rate with the $24.80 and 
$24.73 award wage for casuals established in the 
Horticulture Industry and Wine Awards, respectively.

The Horticulture and Wine modern awards state 
that piece rates must enable an average competent 
employee to earn 15% or 20% more than the award 
hourly rate, respectively. However, to assess the 

Under the Horticultural and Wine Industry awards, 
an employee can agree with their employer to be 
paid a piecework rate or an hourly rate. Under 
the piecework rate, an employee’s earnings are 
based on the amount they have picked, packed 
or pruned. The rate must allow the ‘average 
competent employee’ to earn at least 15% or 20% 
more than the hourly rate established under the 
horticulture or wine award, respectively. 

As illustrated in Figure 4, unsurprisingly, an 
overwhelming number of the ads reviewed offered 
piece rate arrangements. The audit revealed farm 
employers vastly prefer piecework over hourly 
rates. 88% of ads advertised piece rates, while only 
12% offered an hourly rate.

Figure 4. Percentage of ads advertising 
a piecework rate

Figure 5. Percentage of job ads advertising  
piece rate positions below the minimum wage

12%

88%

Hourly ratePiece rate

12%

88%

Hourly ratePiece rate

4%

96%

Over $19.84Under $19.84

4%

96%

Over $19.84Under $19.84

‘average competent employee’ is not an easy 
task, as there is no clear standard for the industry 
or its subsectors regarding the performance 
expected from the average competent employee. 
Assessment can lead to different outcomes, 
depending on the employee’s level of experience on 
a specific farm, stability of the workforce, crop type, 
terrain conditions and the size of the enterprise, 
among others. Furthermore, even farms with 
the same crop and location may have a different 
standard for ‘average competent employee’.
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Figure 6. Example ad advertising 
a piecework rate 

Temporary migrants under the Working Holiday 
Makers Program (WHMs) undertake the majority 
of the work in the horticulture sector and most do 
not have previous experience in the industry. Their 
level of training is limited to a period of 88 days or 
six month period, which is the length of farm work 
required under their visa to gain a second or third 
year in Australia. During their farm work period, 
most report little improvement in their wages and 
under the piece rate work system, are unable to 
ensure a minimum wage.

Figure 7. Piece rate focus groups findings

 

  

CROP
LOWEST

HOURLY RATE
AVERAGE 

HOURLY RATE
LOWEST NUMBER OF KG 

PICKED PER HOUR

  

 

 

Blackberry $7.81 $15 0.45

Blueberries $1.25 $15 0.75

Raspberry $6.30 $15.52 0.5

Cherry $6.25 $16 2.7

Strawberry $4.80 $14 1.42

Apple $7.30 $16 30

Dragon fruit $9.90 $12.20 5.71

Pear $10 $11 5

Peach $4.10 $14.37 15

Avocado $6.36 $13 50

Mango $14 $17 25

Grape $4.90 $12 2.5

Capsicum $8 $17 10

Eggplant $15 $19 100

Onion $18 $19 51

Tomato $8 $17 -

Zucchini $9 $16 60

Average earned hourly rate
Between December 2019 and early September 
2020, Unions NSW researchers interviewed over 
100 horticultural workers, enquiring as to the 
average hourly rate earned per eight hour workday. 
Information on over 17 crops was collected and 
grouped per crop. The average and lowest hourly 
rates earned were able to be identified, and 
none met the minimum legal wage. The lowest 
hourly rates earned by workers were in $1.25 for 
blueberries, followed by $4.10 for peaches, $4.80 
for strawberries and $4.90 for grapes (Figure 7). 
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Figure 8. Example piece rate agreement 

Helei is a 30-year-old working holiday visa holder from Taiwan. She worked on the  
Robinvale grape farm in Victoria from March 2020 until June 2020 under a piece rate 
agreement, to fulfil her 88 day farm work requirement. When she started to pick grapes, 
she earned about $40 a day for 8 hrs work, and was required to pay $100 per week to 
her employer for rent. After several weeks, her speed increased and she was able to pick 
around 200 kg/day, which earned her an extra $10 a day ($50/day in total).

Helei summarised the breakdown of pickers daily income on her farm:
• 20% earned less than $30 per day 
• 25% earned $31 - $50 per day
• 25% earned $51 - $100 per day
• 30% earns more than $100 per day

Helei considered it very unlikely that a working holiday maker could earn $100 a day, with 
just 88 days of experience.

CASE STUDY: HELEI

2287

2287



10

A disaggregation of the piece rates advertised in 
the ads reviewed by Unions NSW per crop revealed 
in several crops, underpayment of less than $2 an 
hour was not rare. 

65%, 22% and 5% of the job ads for strawberry, 
grape and raspberry picking, respectively, would 
see a worker make under $2 an hour.

Figure 9. Example of payslip - average competent employee 

33%, 64%, 24% and 15% of the ads for blueberry, 
capsicum, zucchini and raspberry, respectively 
would see a worker earn $10 to $12 an hour. 

43% of the ads for blueberry picking and 10% of 
those for zucchini picking would allow a worker 
to earn $13 to $14 an hour. 25% of the ads for 
raspberry and 29% of those for zucchini picking 
would see a worker earn $ 15 to $16 an hour.
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Figure 10. Piece rate ranges per crop 

Capscicum

Raspberry

Strawberry

Blueberry

Zucchini

$6 to $9 19 Plus Under $2

$10 to $12 $13 to $14 $15 to $16 $17 to $18 $3 to $5

33% 43% 12% 5%

26% 7% 65%

24%

15%

64% 9% 18% 9%

25% 5% 5% 5%45%

10% 29% 38%

Piece rates per location
As shown in Figure 11, the lowest piece rates were 
identified in Bundaberg, with 80% of the jobs 
advertising a rate that would see a worker earn 
less than $2 an hour. This is consistent with media 
reports suggesting high levels of exploitation 
across the area. 

Figure 11. Piece rate ranges per location 

$3 to $5 $6 to $9 $19 Plus Under $2

Bundaberg

Beerwah

Caboolture

Banksia Grove

19% 78%

19% 78%

29% 71%

20% 80%

Similarly, 78% of the ads advertising jobs in 
Caboolture and Beerwah would allow a worker 
only to make under $2 an hour. Additionally, 71% of 
Banksia Grove job ads offered rates that would see 
a worker earn less than $2 an hour.
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Figure 12. Lowest piece rates per location 

Figure 13. Temporary migrant warning about  
exploitative piece rate in strawberry picking

1. Caboolture: 0.56

2. Beerwah: 1.4

3. Bundaberg: 1.68

4. Stanthorpe: 1.68

5. Mildura: 1.8

6. Coffs Harbour: 1.86

Ellen is a 26-year-old working holiday 
visa holder from Taiwan. She worked 
for a month on a cherry farm in 
Cobram, earning $8 to $9 an hour, 
for picking 30 kg a day. She stressed 
the salary was not enough to allow 
her to pay her living expenses, and 
was disappointed she could not earn 
close to the $1000 a week, which the 
Facebook job ad suggested.

CASE STUDY: ELLEN
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Underpayment piece rate  
vs ads language 
As mentioned previously, the majority of reviewed 
ads were written in English (59%), following by 
Japanese (20%), Chinese (11%) and Korean (10%). 
See, Figure 5. However, the analysis does not 
suggest piece rates were substantially lower in 
ads written in languages other than English. 100% 
of the ads in Chinese advertised piece rates that 
would not allow a worker to earn the national 
minimum wage, as did 98% in Japanese, 96% in 
English and 88% in Korean.

Figure 14. Underpayment piece rate per language 

$19.84 Plus Under $19.84

Chinese

Japanese

English

Korean

4% 96%

98%

88%12%

100%
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Migrant workers views on piece rates

“
Please be fair to all humans in Australia, no matter which country they’re from! Please 
set clear rules for paying hourly rates for all pickers! No more piece rates! No more 
grey areas, which allow dodgy contractors to do the wrong thing! Please do the hiring 
directly and don’t try to hire ‘contractors’ in order to avoid paying taxes!

“
Lots of blueberry farms in Coffs Harbor pay low piece rates. Plus, the fruit is sparse 
and they hire lots of people. They also post very misleading advertisements on every 
Facebook job seeking group.

“
Piece rates are a form of abuse. We don’t earn much, and farmers should be forced to 
pay a minimal hourly wage. They could provide incentives to make us work more, but 
we should all be paid a minimum wage.

Nadia Wang was a working holiday maker from Taiwan, who worked throughout December 
2019 and January 2020 picking strawberries.

She indicated that she had been badly exploited by the foremen, who were contracted 
by the farm owners. She was forced to work during harsh weather, including rainy days, 
and was threatened with their payslips being withheld if they complained about the poor 
working conditions. She remained silent and endured so she could apply for her second 
year visa.

She also reported the pickers did not have a toilet in their workplace and were not given 
time to drink water.

70% of the pickers in her workplace were making less than $10 an hour and more than half 
were working to fulfil their 88 days farm work requirement.

Nadia believed the piece rate is problematic because in reality, the amount workers can earn 
is not dependent upon how skilful or experienced they are.

The income of pickers depends on numerous factors, such as the weather, management 
of the farm and the density of fruit on the terrain. “Piece rate work is unable to ensure that 
workers are paid the minimum legal wage.”

CASE STUDY: NADIA
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Underpayment ads offering 
hourly rate

Figure 15. Percentage of underpayment -  
ads offering an hourly rate

32%

68%

Minimum wage or above

Below minimum wage

32%

68%

Minimum wage or above

Below minimum wage

Only 12% of the ads reviewed offered an hourly 
rate, with the average offered being $18.53. This 
is below the national minimum wage of $19.84. 
The level of underpayment in the hourly rate ads 
is likely to be higher if compare with the relevant 
casual award rates of $24.80 and $24.73 for the 
Horticulture and Wine Industries, respectively.

These comparisons do not account for the required 
unpaid overtime reported by some workers due to 
weather conditions.

In almost 70 percent of ads offering an hourly rate, 
the wage was below the National Minimum Wage.

Catalina applied for a 
picker job though the 
Harvest Trail. It wasn’t 
until the end of her first 
day that she was told 
she would only earn $15 
per hour. When Catalina 
told the contractor that it 
was illegal, he threatened 
to not provide payslips 
or payment at all. 
The accommodation 
provided by the 
employer had no 
bathrooms or showers.

CASE STUDY: CATALINA
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Figure 16. Examples of ads offering hourly rates 
below the minimum wage 

Figure 17. Example of accommodation provided 
charging $165 per person weekly

Other forms of exploitation
Accommodation
Due to the lack of regulation of secondary services, 
the bundling of wages to secondary expenses 
such as food, transport and accommodation are 
common practice across the industry.5 These 
arrangements do not give the worker the option 
to choose more suitable or affordable options to 
cover these services. Migrant workers are often 
left with high fixed costs, which obligate them 
to remain in those jobs to be able to pay for the 
secondary services.
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Figure 18. Ads offering accommodation Other common practices identified during the 
round of interviews of workers conducted by 
Unions NSW include:

• requesting the employee to take the 
employer’s choice of accommodation as a 
condition to receiving the job;

• contracts requiring disproportionate upfront 
payments of bonds and rent;

• accommodation that does not comply with 
tenancy and safety laws; and

• misrepresentation of accommodation quality 
and their rates.

Unions NSW audit found 74% of the ads included 
a fixed cost for accommodation provided by the 
employer. These ads did not give employees the 
option to make separate arrangements.

26%

74%

No Accommodation

Accommodation

26%

74%

No Accommodation

Accommodation

Hun worked on a strawberry 
farm and was forced to stay in 
the accommodation provided 
by the employer. The house 
was overcrowded, with 8 
people having to share 1 
kitchen and 1 bathroom. Each 
person had to pay $165 for the 
accommodation, although only 
earned around $100 a week for 
the first 7-8 weeks. Essentially, 
during this period, she paid the 
employer for the opportunity 
to work on their farm. When 
the busier season started, she 
never made more than $400 a 
week. Whenever they questioned 
anything to do with pay or 
expenses, the owners became 
very vulgar and basically said, ‘if 
you don’t like it, fuck off’.

CASE STUDY: HUN
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basic needs. Ultimately, the difficult situation faced 
by backpackers force them to depart Australia, 
a decision that contributed to the horticulture 
industry’s struggle to find a labour force for the 
2020-21 fruit and vegetable season.

Despite Australia depending on this labour to 
sustain economic growth, temporary migrants 
were denied financial support during the 
COVID-19 crisis. This is a government policy 
which has directly impacted labour sources in 
regional and rural areas.

Furthermore, despite the claimed labour 
shortages, new forms of exploitation have been 
incentivised by the government’s lack of support 
for working holiday makers. Unions NSW audit 
identified a proliferation of social media forum 
ads offering work for accommodation and food 
only (Figure 20).

Hundreds of social media groups were created in 
every state to control homelessness and labour 
shortages through the move from systematic 
underpayment to unpaid work. This finding is 
consistent with an academic survey conducted by 
the University of New South Wales (UNSW) and 
the University of Technology Sydney (UTS) on the 
impact of COVID-19 on temporary migrants,11 in 
which 29% of backpackers reported since 1 March, 
they had performed work in return for food and 
housing rather than wages.

Sexual harassment
Unions NSW audit confirms academic research and 
media stories of sexual harassment perpetrated by 
employers.6 The audit observed a proliferation of 
Facebook posts created by migrant workers to 
provide mutual support and warn others about 
events of abuse. These social media posts uncover 
a lack of processes that are both appropriate and 
safe for temporary migrant workers to report 
sexual harassment and other forms of abuse. 
Migrant workers in remote areas are constantly 
seeking help, although confused about the correct 
avenues and available assistance. There are also 
reports of local authorities in regional and remote 
areas not dealing with complaints of sexual assault 
or harassment (Figure 19).

Figure 19. Temporary migrant reporting sexual 
harassment 

Impact of COVID-19
Temporary migrant workers have been severely 
affected by COVID-19 and government related 
responses. They have not received any form of 
financial support during the crisis with many 
suffering severe financial hardship.

A large- scale survey of over 5,000 respondents 
conducted by Unions NSW between late March 
and mid-May 2020, indicated that working holidays 
visa holders were one of the demographics most 
impacted by job losses in the early stages of lock 
down. Close to 70% of farm workers surveyed 
reported to have lost their jobs during the crisis.7 A 
reduction in the number of hours also impacted 13 
percent of farm workers.8

Facing government restrictions and difficulties 
maintaining a source of income to meet their 
basic needs, a considerable number of working 
holiday makers left the country. The Department 
of Home Affairs estimated that around 28 percent 
of working holiday makers have left Australia 
between March and June 2020.9

This finding is consistent with media reports 
between late March and April, exposing the 
mobilisation of backpackers to rural Australia 
in search of farm work due to the collapse of 
hospitality jobs in cities.10 While farmers also had to 
cope with the security restrictions that prevented 
them from offering jobs to already displaced 
backpackers, the latter had to face the imminence 
of homelessness and inability to meet their most 
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Figure 20. Example of a backpacker group offering work for accommodation 

Figure 21. Facebook  post, working holiday maker 
reporting discrimination 

Discrimination
Unions NSW audit also found an increase in the 
number of backpackers reporting through social 
media channels they had been the victim of 
workplace discrimination. Hundreds of Facebook 
posts reported abusive language and mistreat 
by their employer based on their nationality. This 
finding is consistent with the UTS and UNSW 
survey finding that 1,600 of the 5,000 surveyed 
respondents had experienced racist ‘verbal 
harassment, physical abuse or being shunned in 
public spaces, workplaces and housing.’12
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The Horticulture and Wine Industry awards should 
be amended to abolish piece rates. Unions NSW’s 
audit, academic research and media coverage have 
provided compelling evidence to demonstrate 
that despite the claimed piece rate benefits 
to incentivise higher productivity, instances of 
employees working under piece rates earning 15% 
or 20% more than the relevant hourly award rate 
are less than rare.

Research has consistently shown over the years 
that piece rate agreements are systematically 
misused to pay workers below the minimum 
wage. The employees’ preference to earn an 
hourly rate is evidenced in Unions NSW audit 
which showed an increase in the number of ads 
offering an hourly rate during August, a month 
in which there was an increase in the number of 
positions advertised, suggesting a higher demand 
for workers (Figure 22).

Recommendations
Piecework rate abolishment
The government’s recent policy changes are 
focused on addressing claimed labour shortages 
in regional areas.13 The new measures concentrate 
on diversifying the regional workforce allowing 
international students to work more than 20 hours 
if performing farm work and giving junior workers 
receiving youth allowance incentives to work on 
farms. However, the experiences of young workers 
reveal the policy focus should be about combating 
labour exploitation, poor working conditions 
and wage theft from dominating the Australian 
horticulture industry. Young Australians who 
undertook the experience to do farm work stated 
it was impossible to make over $1,000 a week and 
characterised the job as physically demanding, 
with health and safety risks.14 Many reported that 
hostel costs were higher than the wages earned 
under the piece rate agreement.

Figure 22. Number of ads offering an hourly rate per month vs number of ads per month

Jan Feb March April May June July Aug Dec

5823 7517 7914 7 19 76 15912 16342 71
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Recommendations
Visa reform
The exploitation of workers and wage theft in the 
horticulture sector is a significant policy and rights 
issue. Temporary migrants under the working 
holiday maker program undertake most of the 
work in the horticulture sector, whist being a very 
vulnerable group subject to abusive employment 
practices and poor and unsafe working conditions.15

The requirement for working holiday makers to 
undertake 88 days of regional work to receive a 
second-year visa or 6-months to attain a third- 
year visa intensifies the employer’s power and the 
vulnerability of temporary migrant workers, who 
are afraid to report exploitation for concern of a 
negative impact on their visa.

The Fair Work Ombudsman inquiry into the 417 
Working Holiday Visa Program acknowledged the 
88- day requirement has facilitated the extensive 
exploitation of workers highly dependent on 
employers to comply with their visa conditions.

The requirement has facilitated workers to work 
for less than the minimum wage and increased the 
exposure of migrant workers to unsafe situations. 
Extremely long working hours, hazardous work 
environments, discrimination, sexual harassment 
and other criminal offences are a frequent 
occurrence in regional worksites.

The conditioning of a migratory status to the 
performance of work through second- and third-year 
visa extensions makes employees in the horticulture 
industry targets for exploitation from contractors 
and recruitment agents.16 Visa extensions without 
proper and regular oversight and monitoring of 
working conditions will favour and perpetuate non-
compliance of labour standards and workplace 
regulations in this industry. The requirement for 
working holiday makers to undertake farm work to 
extend their time in Australia should be abolished 
in its current form.
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Conclusions
Unions NSW audit confirms the systematic 
exploitation of workers in the horticultural industry 
aided by the piece rate system. Despite arguments 
piece rates encourage higher productivity, 
research consistently shows employers’ preference 
for piece rates, to systematically pay workers 
below the minimum wage. The government has 
mistakenly focused on diversifying the regional 
workforce to ensure labour supply for horticultural 
businesses. However, the focus should be shifted 
to addressing poor working conditions and wage 
theft. Any other measures will be ineffective at 
attracting a workforce towards an industry with 
a reputation for underpayment and exploitation. 
Piece rates should be replaced by a minimum 
hourly wage for horticultural workers.

Temporary migrants on working holiday 
maker visas perform the majority of work in 
the horticultural industry and are especially 
susceptible to poor employment conditions, 
underpayment and abusive practices from 
employers. Most are afraid of negative impacts 
upon their visa if they report exploitation. The 
requirement for working holiday makers to 
perform farm work to gain a second or third year 
visa extension should be abolished to ensure that 
migrant workers can enforce their rights.
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From: Stephen Crawford <stephen.crawford@nat.awu.net.au>  
Sent: Thursday, 4 March 2021 5:02 PM 
To: Chambers - Ross J <Chambers.Ross.j@fwc.gov.au>; AMOD <AMOD@fwc.gov.au> 
Cc: Ben Rogers <BRogers@nff.org.au>; Brent Ferguson <Brent.Ferguson@aigroup.com.au>; Celeste 
Miller <Celeste.Miller@unitedworkers.org.au>; Ben Redford <Ben.Redford@unitedworkers.org.au> 
Subject: AM2020/104 - request for extension of AWU filing date 

 
Dear Associate, 
 
We write in relation to Matter AM2020/104 which is an application by the AWU to vary the 
Horticulture Award 2020.  
 
The current directions in this matter require the AWU to file evidence and submissions by 4pm on 5 
March 2021. We have experienced some delays this week with the preparation of our evidence 
which has in turn delayed the preparation of our submissions. The delays have primarily been 
caused by unforeseen industrial issues affecting AWU officials involved in providing or preparing the 
evidence.  
 
As a result, we are unable to file our material by 5 March 2021 and respectfully request an extension 
to 4pm on 19 March 2021. We note this is also the date that the UWU will file their material in 
support of the application.  
 
We have discussed this request with the NFF and the AIG. The NFF has consented on the basis that 
their due date is also extended by two weeks. The AWU does not oppose this. AIG has not confirmed 
its position at the time of writing, but it does not appear they would be prejudiced by the proposal.  
 
Our request would result in the following amended filing dates: 
 

• AWU and those supporting its application to file evidence and submissions by 19 March 
2021; 

• Parties opposing the AWU’s application to file evidence and submissions by 28 May 2021; 
and 

• AWU and those supporting its application to file reply evidence and submissions by 11 June 
2021.  

 
We thank the Commission for considering this request. Please contact the undersigned if you require 
any additional information.    
 
Regards, 
 
STEPHEN CRAWFORD    
SENIOR NATIONAL LEGAL OFFICER 
NATIONAL VICE-PRESIDENT  
M  +61 425 303 265 | stephen.crawford@nat.awu.net.au  

P 02 8863 8900  LEVEL 1, 16–20 GOOD STREET 

GRANVILLE NSW 2142  WWW.AWU.NET.AU 
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DRAFT DIRECTIONS 

Fair Work Act 2009  

s.157 —Application to vary or revoke a modern award  

HORTICULTURE AWARD 2020  

(AM2020/104) 
JUSTICE ROSS, PRESIDENT    MELBOURNE, <INSERT DATE> 

Horticulture Award 2020 – application to vary an award – directions issued.  

[1] The following directions are made in relation to the application by The Australian 
Workers’ Union (“AWU”) to vary the Horticulture Award 2020: 

1. The AWU is to file any evidence it wishes to rely upon and submissions by 4pm on 
Friday, 26 February 2021.  
 

2. Any parties opposing the AWU’s application are to file any evidence they wish to 
rely upon and submissions by 4pm on Friday, 30 April 2021.  
 

3. The AWU is to file any reply evidence it wishes to reply upon and reply submissions 
by 4pm on Friday, 21 May 2021.    
 

4. The matter will be listed for a four-day hearing on the first available dates on or after 
14 June 2021. 
 

5. The parties are granted liberty to apply to vary the above directions.  
 

 
 
PRESIDENT 
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FAIR WORK COMMISSION 
Form F48 – Application for directions on procedure 

 

Fair Work Commission Approved Forms – approved with effect from 1 May 2020 1/4 

Form F48 – Application for directions on procedure 

Fair Work Commission Rules 2013, Rule 7 

This is an application to the Fair Work Commission for directions about procedure in relation to a 
matter in accordance with the Fair Work Act 2009. 

The Applicant 
 

 

These are the details of the person who is making this application. The applicant for 
directions on procedure may be different from the applicant in the matter before the 
Commission.  

 
Title  [   ] Mr  [   ]  Mrs  [   ] Ms [x] Other please specify: Employee 

organisation 

Name The Australian Workers’ Union 

Postal address Level 1, 16 – 20 Good Street 

Suburb Granville 

State or territory NSW Postcode 2142 

Phone number 02 8863 8900 Fax number N/A 

Email address nat.office@nat.awu.net.au; stephen.crawford@nat.awu.net.au   

If the Applicant is a company or organisation 
If the Applicant is a company or organisation please also provide the following details 
 

Legal name of Applicant The Australian Workers’ Union 

Applicant’s trading name 
or registered business 
name 

As above 

Applicant’s ACN (if a 
company) 

N/A 

Applicant’s ABN (if 
applicable) 

28 853 022 982 

Contact person Stephen Crawford (Senior National Legal Officer) 

Does the Applicant need an interpreter? 

 
If the Applicant requires an interpreter (other than a friend or family member) in order to 
participate in conciliation, a conference or hearing, the Fair Work Commission will provide an 
interpreter at no cost.  

[   ]  Yes – Specify language 

[x]  No 
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Does the Applicant require any special assistance at the hearing or conference 
(e.g. a hearing loop)? 

[   ] Yes – Please specify the assistance required 

[x] No  

Does the Applicant have a representative? 

 

A representative is a person or organisation who is representing the Applicant. This might be a 
lawyer or paid agent, a union or employer organisation, or a  family member or friend. There is 
no requirement to have a representative. 

[   ]  Yes – Provide representative’s details below 

[x]  No  

Applicant’s representative 

 

These are the details of the person or organisation who is representing the Applicant (if any). 

Name of person  

Firm, organisation or 
company 

 

Postal address  

Suburb  

State or territory  Postcode  

Phone number  Fax number  

Email address  

Is the Applicant’s representative a lawyer or paid agent?  

[   ] Yes 

[   ] No  

The other party 

 

These are the details of the other party in the matter. 

Title  [   ] Mr  [   ]  Mrs  [   ] Ms [   ] Other please specify:  

First name(s)  

Surname  

Postal address  

Suburb  

State or territory  Postcode  

Phone number  Fax number  
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Email address  

If the other party is an organisation 

If the other party is an organisation please also provide the following details 

Legal name of organisation  

Trading name of 
organisation 

 

ABN/ACN  

Contact person  

1.  Preliminary 

1.1  Are you seeking directions for an existing matter? 

[   ]  Yes – Go to 1.2 

[x]   No – Go to 1.3 

1.2 What is the name and matter number for the matter?  

 

1.3 What is the type of matter that you want to initiate? 
Briefly, provide the details of the type of matter. 

An application to vary the Horticulture Award 2020 pursuant to s 157 of the Fair Work Act 2009.   
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2.  Reasons for seeking directions 

2.1 Why are you applying to the Commission for directions? 

[x]  The procedure is not prescribed by the FW Act, the Fair Work Commission Rules, the 
regulations or any other Act or regulations. Provide details below. 

[   ]  You are in doubt about the proper procedure to follow. Provide details below. 

 
This application for directions regarding service is required by Rule 49 of the Fair Work Commission Rules 
2013.  

3. Proposed directions. 

Set out your proposed directions you are seeking, if any (optional). 

The AWU proposes that service be dealt with in the same manner as what occurred in relation to the recent 
application to vary the Aged Care Award 2010 (AM2020/99), namely, that the Commission brings the 
application to the attention of interested parties by: 

• posting the application on the Commission’s website; 
• emailing notifications to subscribers to the award; and 
• emailing interested parties directly.   

Signature 

 
If you are completing this form electronically and you do not have an electronic signature you 
can attach, it is sufficient to type your name in the signature field. You must still complete all 
the fields below. 

Signature  

Name Daniel Walton 

Date 15 December 2020 

Capacity/Position National Secretary 

 
Where this form is not being completed and signed by the Respondent, include the name of 
the person who is completing the form on their behalf in the Capacity/Position section.   

PLEASE RETAIN A COPY OF THIS FORM FOR YOUR OWN RECORDS 
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Form F46 – Application to vary a modern award 

Fair Work Act 2009, ss.157–160 

This is an application to the Fair Work Commission to make a modern award or make a determination 
varying or revoking a modern award, in accordance with Part 2-3 of the Fair Work Act 2009. 

The Applicant 

 

These are the details of the person who is making the application.  

 

Title  [   ] Mr  [   ]  Mrs  [   ] Ms [x] Other please specify: Employee 
organisation   

Name The Australian Workers’ Union 

Postal address L1, 16 – 20 Good Street 

Suburb Granville 

State or territory NSW Postcode 2142 

Phone number 02 8863 8900 Fax number N/A 

Email address nat.office@nat.awu.net.au; stephen.crawford@nat.awu.net.au  

If the Applicant is a company or organisation please also provide the following details 

Legal name of business The Australian Workers’ Union 

Trading name of business N/A 

ABN/ACN 28 853 022 982 

Contact person Stephen Crawford (Senior National Legal Officer) 

Does the Applicant need an interpreter? 

 
If the Applicant requires an interpreter (other than a friend or family member) in order to 
participate in conciliation, a conference or hearing, the Fair Work Commission will provide an 
interpreter at no cost.  

[   ]  Yes – Specify language 

[x]  No 
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Does the Applicant require any special assistance at the hearing or conference (eg a 
hearing loop)? 

[   ]  Yes – Please specify the assistance required 

[x]  No  

Does the Applicant have a representative? 

 

A representative is a person or organisation who is representing the applicant. This might be 
a lawyer or paid agent, a union or employer organisation, or a family member or friend. There 
is no requirement to have a representative. 

[   ]  Yes – Provide representative’s details below 

[x]  No  

Applicant’s representative 

 

These are the details of the person or organisation who is representing the Applicant (if 
any). 

Name of person  

Firm, organisation or 
company 

 

Postal address  

Suburb  

State or territory  Postcode  

Phone number  Fax number  

Email address  

Is the Applicant’s representative a lawyer or paid agent?  

[   ]  Yes 

[   ]  No  

2310

2310



FAIR WORK COMMISSION 
Form F46 – Application to vary a modern award 

Fair Work Commission Approved Forms – approved with effect from 1 May 2020 3 

1. Coverage 

1.1 What is the name of the modern award to which the application relates? 

 

Include the Award ID/Code No. of the modern award 

Horticulture Award 2020 MA000028 

1.2 What industry are the employers in? 

Horticulture industry 

2. Application  

2.1 What are you seeking? 
Specify which of the following you would like the Commission to make: 

[x]  a determination varying a modern award 

[   ]  a modern award  

[   ]  a determination revoking a modern award  

2311

2311



FAIR WORK COMMISSION 
Form F46 – Application to vary a modern award 

Fair Work Commission Approved Forms – approved with effect from 1 May 2020 4 

2.2 What are the details of your application? 

   
The AWU seeks the following variations to the Horticulture Award 2020:  
 

1. Delete the existing clause 15.2(i) and inserting the following: 
 

15.2(i)        A full-time, part-time or casual employee working under a piecework 
agreement must be paid for each hour of work performed at least the 
minimum rate payable for the employee’s classification and type of 
employment under this award. The minimum rate payable includes the 
casual loading prescribed in clause 11.3(a)(ii) for a casual employee.  

 
2. Insert the following as a new clause 15.2(k): 

 
15.2(k)      The employer must keep a record of all hours worked by a pieceworker as    

a time and wages record.   

 

Attach additional pages, if necessary. 

2.3 What are the grounds being relied on? 

Using numbered paragraphs, specify the grounds on which you are seeking the proposed variations.  

 

You must outline how the proposed variation etc is necessary in order to achieve the 
modern awards objective as well as any additional requirements set out in the FW Act. 

The grounds are identified in Attachment A. 

Attach additional pages, if necessary. 
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Signature 

 

If you are completing this form electronically and you do not have an electronic signature you 
can attach, it is sufficient to type your name in the signature field. You must still complete all 
the fields below. 

Signature  

Name Daniel Walton 

Date 15 December 2020 

Capacity/Position National Secretary 

 
Where this form is not being completed and signed by the Applicant, include the name of the 
person who is completing the form on their behalf in the Capacity/Position section.   

PLEASE RETAIN A COPY OF THIS FORM FOR YOUR OWN RECORDS 
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“ATTACHMENT A”  
 
AWU APPLICATION TO VARY THE HORTICULTURE AWARD 2020 – MINIMUM 
RATES OF PAY FOR PIECEWORKERS - GROUNDS FOR APPLICATION  
 
A. Current piecework conditions in the Horticulture Award 
 
1. Clause 15 of the Horticulture Award 2020 (“Horticulture Award”) permits an 

employee and employer to enter into an agreement for the employee to be paid 
a piecework rate. 

 
2. Clause 15.2(b) of the Horticulture Award provides that the piecework rate “must 

enable the average competent employee to earn at least 15% more per hour 
than the minimum hourly rate prescribed in this award for the type of 
employment and the classification level of the employee.” 

 
3. Clause 15.2(b) and 15.2(d) of the Horticulture Award state the agreed piecework 

rate is paid for all work performed in accordance with the piecework agreement 
and is paid instead of the minimum wages specified in clause 14 of the 
Horticulture Award. The ordinary hours, overtime and meal allowance conditions 
in the Horticulture Award do not apply to pieceworkers.1 

 
4. Clause 15.2(i) of the Horticulture Award expressly confirms there is no 

guaranteed minimum hourly or weekly rate of pay for a pieceworker: 
 

Nothing in this award guarantees an employee on a piecework rate will 
earn at least the minimum ordinary time weekly or hourly wage in this 
award for the type of employment and the classification level of the 
employee, as the employee’s earnings are contingent on their 
productivity.    

 
5. The terms appearing in clause 15.2(i) of the Horticulture Award were inserted as 

a result of a Decision to vary the Horticulture Award made by the Award 
Modernisation Full Bench of the Australian Industrial Relations Commission 
(“AIRC”) on 23 December 2009.2 

 
6. Prior to that variation, the AIRC had determined on 3 April 2009 that the 

Horticulture Award, which was due to come into force on 1 January 2010, would 
include the following provision:3 

 
1 Horticulture Award 2020, clause 15.2(e). 
2 [2009] AIRCFB 966.  
3 [2009] AIRCFB 345; (2009) 181 IR 19. The version of the Horticulture Award published in conjunction with 
the Decision is available here: 
http://www.airc.gov.au/awardmod/databases/agriculture/Modern/horticulture.pdf  
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In no case will a full-time, part-time or casual employee working under 
a piecework agreement be paid less than the prescribed ordinary rate 
payable to the employee for the hours of work performed. 

 
7. A primary reason for the AIRC Award Modernisation Full Bench’s Decision to 

remove the safety net payment provision for pieceworkers was a variation to the 
award modernisation request made by the Minister for Employment and 
Workplace Relations on 26 August 2009. The variation included the insertion of 
the following clause 50 into the award modernisation request: 

 
The Commission should enable employers in the horticulture industry 
to continue to pay piece rates of pay to casual employees who pick 
produce, as opposed to a minimum rate of pay supplemented by an 
incentive based payment.4  

 
B. Earnings of pieceworkers under the Horticulture Award 
 
8. A significant amount of research has been undertaken by academics, the Fair 

Work Ombudsman and Parliamentary Committees into working conditions in the 
horticulture industry, including for employees paid on a piecework basis, since 
the Horticulture Award came into effect.  

 
9. Some relevant findings from research concerning earnings and working 

conditions for pieceworkers under the Horticulture Award are identified below. 
 
Underhill, E and Rimmer, M. (2015)) ‘Itinerant foreign harvest workers in Australia: 
the impact of precarious employment on occupational health and safety’, Policy and 
practice in health and safety, vol. 13, no. 2, 25-46  
 
10. This paper is based on empirical fieldwork data collected in 2013 and 2014. The 

findings include: 
 

A second dimension of work organisation is payment systems. Around 
40 per cent of survey respondents, irrespective of whether they were 
hired by a farmer or contractor, were paid piece rates. Their average 
hourly earnings were significantly lower than those paid hourly rates 
(A$11.69 compared to A$16.20 for hourly rates) and, as shown in 
Table 5, they responded to incentives to speed up production by taking 
more risks. 

 
Those paid piece rates were, for example: 

 
4 [2009] AIRCFB 966 at [2]-[3].  
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• four times more likely to often, or always, not stabilise a ladder before 
climbing on it (noting that orchards typically have uneven terrain) 
 
• two times more likely to work in extreme heat 
 
• three times more likely to carry excessive loads such as climbing a 
ladder with a heavy bag of fruit 
 
• two times more likely to be discouraged from taking lunch breaks. 

 
Underhill, E. and Rimmer, M. (2016) ‘Layered vulnerability: Temporary migrants in 
Australian horticulture’, Journal of Industrial Relations 58 (5), 608-626. 

 
11. A survey was conducted in August 2014 into earnings information of 278 

respondents, including 120 employees who were paid piece rates. The minimum 
hourly rate of pay under the Horticulture Award at this time was $16.87 for a 
permanent employee and $21.09 for a casual employee. 

 
12. Taking into account the 15% piecework loading prescribed in the Horticulture 

Award, an average competent permanent employee should have been earning 
$19.40 per hour and an average competent casual employee should have been 
earning $24.25 per hour.  

 
13. The survey identified the following hourly earnings for piecework employees5: 

 
- Mean = $11.69; 
- Median = $12.00; 
- Minimum = $2.00; and 
- Maximum = $30.00.  

 
14. The research also identified that piecework employees were substantially more 

likely than employees paid by the hour to: 
 

- Often/always carry excessive loads; and 
- Often/always work in extreme heat (e.g. more than 35°C).6 

 
15. The researchers concluded: 

 
… the award requires attention where it prescribes piece rates be 

 
5 Table 2 on page 619 
6 Table 4 on page 622.  
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fixed by agreement between the farmer and worker so the ‘average 
competent worker’ can earn a certain amount. This process is unrealistic 
and allows productivity expectations to be fixed too high. In the United 
Kingdom, the national minimum wage fixes a floor to piece rate earnings 
so that exploitative individual bargaining cannot occur (Rogaly, 2008). 
Such a floor would eliminate many abuses in Australian horticulture. 
Policy reform is needed. The labour market trends described in this 
article have made harvest work unattractive to Australian workers, and 
increasingly to WHMs, and filling the gaps with undocumented workers 
should not be considered an acceptable solution to labour shortages.7 

 
Senate (2016) A National Disgrace: The Exploitation of Temporary Work Visa 
Holders, Education and Employment References Committee, Canberra, 
Commonwealth of Australia  
 
16. The Senate Committee identified the absence of a safety net payment regime for 

pieceworkers in the Horticulture Award as a “potential loophole” in its final report: 
 

7.137 Nevertheless, the committee received evidence that points to a 
potential loophole in the Horticulture Award as opposed to the Poultry 
Award. Piece rates are allowed under the Poultry Award so long as there 
remains a requirement to ensure workers receive wages that equate to 
award minimums. By contrast, evidence to the committee indicated that 
no such safety net exists within the Horticulture Award. While the piece 
rate may provide an incentive that allows people to earn much more than 
the award, the committee is concerned that the piece rate may also 
mean that people working in the horticulture sector may earn much less 
than the award.  
  

Berg, L. and Farbenblum, B. (2017) Wage Theft in Australia: Findings of the National 
Temporary Migrant Worker Survey, available online: 
https://apo.org.au/sites/default/files/resource-files/2017-11/apo-nid120406.pdf  
 
17. The key findings in this report include: 

 
Large scale wage theft was prevalent across a range of industries, but 
the worst paid jobs were in fruit-and vegetable-picking and farm work. 

 
• Almost one in seven participants working in fruit- and vegetable-

picking and farm work (15%) earned $5 per hour or less. Almost a 
third (31%) earned $10 per hour or less.8   

 
7 Page 623.  
8 Page 6.  
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Underhill, E., Groutsis, D., van den Broek, D. and Rimmer, M. (2018) ‘Migration 
Intermediaries and Codes of Conduct: Temporary Migrant Workers in Australian 
Horticulture’, Journal of Business Ethics 153(3), 675-689. 
 
18. An online survey, presented in both English and Mandarin, was administered to 

harvest workers through a website commonly used to source employment in 
2014. The minimum Horticulture Award rates at the time of the survey were 
$16.87 per hour for a permanent employee and $21.09 per hour for a casual 
employee.  

 
19. The survey identified the following hourly earnings for piecework employees:  

 
Employed by farmer 
 

- Mean = $12.35; 
- Median = $12.00; 
- Minimum = $3.30; and 
- Maximum = $30.00.  

 
Employed by contractor 
 

- Mean = $9.03; 
- Median = $8.00;  
- Minimum = $2.00; and 
- Maximum = $17.00. 

 
FWO (2018) Harvest Trail Inquiry: A Report on workplace arrangements along the 
harvest trail, Canberra, Commonwealth of Australia 
 
20. The Fair Work Ombudsman’s research identified the widespread misuse of 

piecework arrangements and its report states: 
 

The FWO found that in a number of instances, employers were not 
paying the piecework rates prescribed by the Horticulture Award 2010 
(Horticulture Award) or had failed to document the arrangements as 
required in a written piecework agreement.  
 
Currently, employers are not required to record hours worked by 
pieceworkers under the Horticulture Award and the Wine Industry 
Award 2010 (Wine Industry Award). Fair Work Inspectors also found 
workers rarely recorded their hours. This presented a further barrier to 
making accurate assessments of outstanding employee entitlements 
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where piecework arrangements were found to be invalid and where 
Fair Work Inspectors believed that underpayments had occurred…9 
 
The FWO found that more than a third of employers were paying piece 
rates or a combination of piece and hourly rates, which is acceptable 
under the Awards. However, over 100 of those employers were not 
engaging pieceworkers correctly by having no written piecework 
agreement or having an invalid piecework agreement.  
 
Fair Work Inspectors observed some growers and labour hire 
contractors applying group rates for pieceworker employees. This 
practice involves a group of employees working together to fill a unit of 
measurement (for example filling a bin of mangoes) for which they are 
paid an equal share. This method of arranging work does not take into 
consideration the actual contribution of each employee and can lead to 
situations where more productive employees are financially 
disadvantaged.10 

 
Howe, J., Clibborn, S., Reilly, A., van den Broek, D. and Wright, C. F. (2019) 
Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture 
Industry, University of Adelaide, Adelaide 
 
21. This paper is based on a survey, interviews, focus groups and a workshop of 

industry stakeholders during the period of 2016 – 2018.  
 

22. One of the key findings in the report is:11 
 

Finding #10: Although piece rates can be an important tool in 
encouraging and rewarding greater productivity, there is evidence 
of an inappropriate use of piece rates in the employment of WHMs. 

 
A key challenge with respect to piece rates is that the Horticulture 
Award stipulates that piece rates should allow a worker to earn 15% 
more than an ‘average competent worker’ being paid the relevant 
minimum hourly rate. The meaning of this term ‘average competent 
worker’ is subjective and can allow employers to set low rates.  
 
In the focus groups WHMs reported receiving as little as $1 per hour for 
piece rate work despite working at a consistent and steady rate. A 
reason for this low level of payment is that farmers and workers had 

 
9 Page 14 and 15.  
10 Page 29.  
11 Page 97.  
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very different perspectives on what was an appropriate and attainable 
level of productivity in setting a piece rate. 
 
… 
 
We also found evidence that piece rates were used by some growers to 
enable different cost structures for different categories of 
workers, a practice known as ‘labour market segmentation’. Some 
employers request workers of particular ethnicity through labour hire 
contractors, a phenomenon depicted as employers having ‘ethno-
specific cost demands’. One stakeholder reported that different 
categories of visa holders were paid different wage rates 
commensurate with the level of regulation of their visa. A community 
representative from Griffith stated: 

 
“It’s very easy, obviously to come up with a piece rate that’s quite 
low. Or varying piece rates. That’s the other one that I came 
across in Queensland recently … so it was different visa 
categories and different ethnicities got different bin rates for the 
same work. So locals got $90 a bin, Seasonal Workers got $70 a 
bin and it kind of went down from there … Backpackers, 
then, mostly Taiwanese and Hong Kong and undocumented got 
the least.” 

    
Campbell, I. (2019) ‘Harvest Labour Markets in Australia: Alleged Labour Shortages 
and Employer Demand for Temporary Migrant Workers’, Journal of Australian 
Political Economy, No. 84, 46-88 
 
23. This paper identifies that conditions for harvest workers in Australia appear to be 

deteriorating in a systemic manner:  
 
Deterioration in wages  
 
Wages for harvest workers in Australia appear to be deteriorating, both 
relative to other sectors and in absolute terms. Scholars refer for 
example to an upward trend in non-compliance rates in FWO 
investigations (FWO 2010, 2018) and an upward trend in media 
exposés of underpayments (Clibborn and Wright 2018). Deterioration 
in wages fits with what we know of cost-minimising employers and low-
wage labour markets, where labour regulation generally sets a floor 
and wage rates for lower-skilled workers tend to stabilize at or around 
the legal minimum. If, however, economic restructuring intensifies and 
enforcement of minimum wage (and related) laws weakens, an 
expansive field for labour-cost reduction opens up, and employers may 
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begin to experiment with the many different types and levels of 
underpayment. Once a sufficient number of employers within a specific 
region or product market starts down the path of illegal underpayment, 
a powerful and ongoing dynamic of ‘unfair’ wage competition is likely to 
result, accelerating the spread of underpayments, bringing even 
reluctant employers into line and ‘creating new industry conventions 
that normalize sub-standard jobs’ (Bernhardt et al. 2013: 829). The 
data on the extent of varied forms of underpayment suggest that this 
tipping point has been reached in many harvest labour markets 
(Underhill and Rimmer 2016; Underhill et al. 2018).   

 
Further expert evidence 
 
24. In addition to the reports referred to above, the AWU intends to lead additional 

expert evidence concerning average earnings for pieceworkers under the 
Horticulture Award.  

 
C. The proposed variations 
 
25. The research cited above demonstrates the operation of the current piecework 

provisions in the horticulture industry frequently results in employees earning 
well below the minimum rates of pay in the Horticulture Award.  

 
26. The AWU’s proposed variations seek to address this issue in a simple manner 

by: 
 

(i) inserting a protective provision which requires that a 
pieceworker must be paid at least the minimum rate payable for 
their classification and type of employment under the 
Horticulture Award for each hour worked; and 
 

(ii) requiring that employers keep a record of hours worked by 
pieceworkers so that compliance with the minimum payment 
rates can be properly assessed and enforced. 

 
27. A number of other modern awards with piecework payment provisions contain a 

guaranteed minimum wage, including: 
 

(i) Building and Construction General On-site Award 2010: clause 
19.6(e); 
 

(ii) Silviculture Award 2020: clause 15.2(a) and (b); 
 

(iii) Sugar Industry Award 2020: clause 17.3(a) and (b); and 
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(iv) Wool Storage, Sampling and Testing Award 2010: clause 16(d).  

 
D. The absence of a proper safety net 
 
28. While the modern awards objective in s 134 of the Fair Work Act 2009 (“FW 

Act”) requires the Commission to take into account a number of factors, the 
ultimate statutory task is to ensure the modern awards, together with the 
National Employment Standards, “provide a fair and relevant minimum safety net 
of terms and conditions” (our emphasis).  

 
29. The minimum Level 1 hourly rate payable to a non-piecework employee under 

the Horticulture Award currently reflects the national minimum wage of $19.84 
for a permanent employee or $24.80 for a casual employee. These minimum 
rates were set by the Commission after a series of annual wage reviews, most 
recently the Annual Wage Review 2019-20.  

 
30. A modest and staged increase of 1.75% was awarded in the Annual Wage 

Review 2019-20. Part of the justification for the awarding of this increase by the 
majority of the Expert Panel was the following assessment: 

 
[383] The proportion of low-paid households experiencing financial stress 
has increased over the latest year for which data are available. Some low-
paid households are plainly experiencing significant disadvantage. An 
increase in minimum wages would assist these employees to better meet 
their needs. 
 
[384] Our overall assessment is that while the relative living standards of 
NMW and award-reliant employees have improved over recent years, 
some low-paid award-reliant employee households (namely single-earner 
couples with and without children and where the non-earning partner is not 
seeking employment, and single-earner couple with 2 children (with NSA)) 
have household disposable incomes less than the 60 per cent of median 
income relative poverty line. Many household types are also likely to have 
disposable incomes that do not reach the threshold of the MIHL budget 
standard. 
 
[385] The requirement to take into account relative living standards and 
the needs of the low paid is a factor which weighs in support of an 
increase in the NMW and modern award minimum wages. 
 

31. Therefore, the minimum rates in the Horticulture Award have been deliberately 
set at a level deemed appropriate after taking into account living standards and 
the needs of the low paid. However, the evidence strongly suggests that the 
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overwhelming majority of casual pieceworkers are actually earning well below 
the minimum award hourly rate for a permanent employee of $19.84.  

 
32. Given Australian fruit and vegetables are successfully being picked, packaged 

and sold to consumers, it cannot be the case that the overwhelming majority of 
workers in the industry do not meet the definition of an “average competent 
employee”. The explanation for the low earnings must be that piecework rates 
are not being set at a high enough level by farmers and/or contractors and the 
Horticulture Award is not effective in ensuring that a minimum safety net is 
maintained.  

 
33. The requirement in clause 15.2(b) that the rate be “fixed by agreement” between 

the individual employee and the employer is not operating as a constraint on the 
setting of unfairly low wages in practice. The empirical data reflects the inequality 
of bargaining power in negotiations between an employer and an individual, 
unskilled employee.  

 
34. In currently permitting piecework employees to regularly earn well below the 

minimum rates specified for non-piecework employees, the Horticulture Award 
fails to provide a fair and relevant safety net of terms and conditions. 

   
E. Modern awards objective  
 
35. Section 157(1)(a) of the FW Act permits the Commission to make a 

determination varying a modern award if satisfied that making the determination 
is necessary to achieve the modern awards objective. The modern awards 
objective requires the Commission to ensure that modern awards, together with 
the National Employment Standards, provide a fair and relevant minimum safety 
net of terms and conditions.12 The Commission is to take into account the 
following considerations.  

 
Relative living standards and the needs of the low paid: s 134(1)(a) 
 
36. The minimum wage rates in the Horticulture Award have been set at a level that 

takes into account relative living standards and the needs of the low paid. 
Current piecework conditions in the Horticulture Award fail to properly take into 
account relative living standards and the needs of the low paid because they 
have resulted in employees systematically being paid below the minimum award 
rates.   
 

37. This factor strongly weighs in favour of the variations sought.  
 

 
12 Section 134(1) of the FW Act.  

2323

2323



FAIR WORK COMMISSION 
Form F46 – Application to vary a modern award 

Fair Work Commission Approved Forms – approved with effect from 1 May 2020 16 

The need to encourage collective bargaining – s 134(1)(b) 
 
38. The reports referred to above demonstrate that employees in the horticulture 

industry are a low-paid and vulnerable cohort relative to the workforce as a 
whole. Enterprise bargaining is not a significant feature of the industry. 

 
39. Piecework rates are persistently set at levels which do not enable a competent 

employee to earn the minimum hourly rate. Employees earning substantially less 
per hour than the minimum wage are likely to need to work considerably greater 
number of hours, many of them at unsociable times, to earn enough to pay their 
living expenses.  

 
40. Employees in these circumstances are hardly in a position to seek to collectively 

bargain with their employer. They are unlikely to have the time or resources to 
talk to their colleagues and develop proposals or requests to put to management 
for consideration.  

 
41. Further, the data demonstrates that the current arrangements are highly 

beneficial to employers insofar as limiting labour costs are concerned (relative to 
the national minimum wage and award time work rates). The present piecework 
provisions give employers in the horticulture industry a significant incentive not to 
bargain with their employees to achieve mutually beneficial productivity gains, as 
they are currently able to access labour productivity incentives (piecework) 
without corresponding benefits to employees.  

 
The promotion of social inclusion through increased workforce participation – s 
134(1)(c) 
 
42. The variations have the potential to increase the attractiveness of work in the 

horticulture industry for local workers. To the extent that this results in local 
workers moving from welfare payments to paid employment, the variations have 
the potential to increase workforce participation.  
 

43. The horticulture industry is currently known for labour exploitation practices, as 
the reports referred to above demonstrate. It is reasonable to expect that 
removing provisions which, the evidence shows, are misused by employers to 
set piecework levels well below a rate at which the average worker could attain a 
fair wage, is likely to encourage workers to seek out employment in the industry.  

 
Promoting flexible modern work practices and the efficient and productive 
performance of work – s 134(1)(d) 
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44. The requirement to pay pieceworkers at least the minimum award rates may 
encourage farmers to adopt more flexible and modern work practices to mitigate 
any additional costs. The issue of productivity is dealt with below.  
 

Providing additional remuneration for various types of work arrangements – s 
134(1)(da) 
 
45. This is a neutral factor.  
 
Equal remuneration – s 134(1)(e) 
 
46. This is a neutral factor.  
 
Impact on productivity, employment costs and the regulatory burden – s 134(1)(f)  
 
47. While the data on pieceworker earnings suggests the variations may increase 

employment costs for some employers that pay piecework rates, this outcome 
only arises because employers are not currently paying average competent 
employees a rate which is 15% above the minimum award rates as the 
Horticulture Award already requires. The current outcome is unjust because it 
makes employers who are paying the correct rates less competitive. 
 

48. The variations would not result in a reduction to productivity in the horticulture 
industry because an incentive will still exist to earn above the minimum award 
rates through the use of piecework payments. The variations will simply bring the 
horticulture industry into line with other industries in which piecework 
remuneration operates in a non-exploitative manner to provide performance 
incentives. 
 

49. There is no reason to think that the proposed variations would have any negative 
effect on productivity within lawful business operations. Any negative effect on 
measured productivity which the variations could cause would be attributable to 
the need for employers to move from agreed piecework rates set at a level which 
is unjust and inconsistent with clause 15.2 of the Horticulture Award to a rate at 
which vulnerable workers receive at least the minimum wage set by the Expert 
Panel.    

 
50. The variations may involve some additional regulatory burden for employers who 

engage pieceworkers through the requirement to keep a record of hours worked. 
However, that burden is slight and records of that type should already have been 
kept by employers so they could ensure average competent employees are 
earning at least 15% above the minimum award rate, as is already required by 
the Horticulture Award.  
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Ensuring a simple, easy to understand and stable award system that avoids overlap 
– s 134(1)(g) 
 
51. This factor weighs in favour of the variations sought. The present piecework 

provisions require individual employees – often migrants with limited English 
ability – to fix a rate of pay by agreement with their employer. The award 
contains no information upon which an employee new to the industry could 
ascertain what a fair and reasonable rate might be. The current provisions are 
not simple or stable as they promote wide variability in pay rates across the 
industry – and permit, for instance, the offensive “ethno-specific cost demands’ 
referred to in Howe et al (2019) at [21]-[22] above.  

 
Impact on employment growth, inflation and the sustainability, performance and 
competitiveness of the national economy – s 134(1)(h) 
 
52. This factor is dealt with above.   
 
F. Minimum wages objective 
 
53. The variations sought will not alter the minimum wages prescribed in clause 15 

of the Horticulture Award or clause 15.2(b) which requires a piecework rate to be 
set at a level that will enable an average competent employee to earn 15% more 
per hour than the minimum award rate. As such, the variations do not seek to 
vary modern award minimum wages or require application of the minimum 
wages objective, which only applies to the Commission’s award variation powers 
“so far as they relate to setting, varying or revoking modern award minimum 
wages”.13  

 
54. The purpose and effect of the variations is not to modify the minimum wages set 

by the Horticulture Award; it is to insert a protective provision enforcing their 
payment. In any event, given the hourly rates in the Horticulture Award have 
been set by the Commission after taking into the minimum wages objective and 
the modern awards objective, it follows that it will be consistent with the minimum 
wages objective to guarantee that a pieceworker will earn at least the minimum 
wages prescribed in the Horticulture Award.  

 
 

 
13 Section 284(2) of the FW Act.  
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Horticulture Award 2020

STATEMENT OF GEORGE ALEXANDER RAPHAEL ROBERTSON

I, George Alexander Raphael Robertson, Union Official, ,

say:

1. I am a National Coordinator UWU).

2. Where I refer to a conversation in this statement and I cannot remember the exact 

words used, I have stated my best memory of the words spoken, or the effect of what 

was said.

Work History and experience

3. I started working for the National Union of Workers (NUW) as an Organiser in March 

2014, and became a Lead Organiser in 2016. 

4. Following the amalgamation of the NUW and United Voice in 2019, I became a 

National Coordinator for UWU.

5. Between 2014 and 2015 I was assigned to assist workers in the food, pharmaceutical 

and logistics industries to organise and negotiate enterprise agreements at 

workplaces for the first time.

6. Since 2015, I have worked as an Organiser, Lead Organiser and now Coordinator of 
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a. Met and advised hundreds of farm workers across Australia about their 

contracts of employment and the Horticulture Award 2020 (the Award). 

 

b. Supervised and coordinated the activities of a national team of Organisers 

working in the industry. 

 

c. Visited dozens of different farms in a wide variety of produce types in many 

major growing regions. 

 

d. Resolved disputes and negotiated enterprise agreements with growers and 

labour hire companies. 

 

e. Assisted in the resolution of underpayment claims relating to workers paid 

under the piece worker provisions of the Award. 

 

f. Represented the union in meetings with industry organisations and state & 

federal government, including the Department of Education, Skills and 

Employment and the Fair Work Ombudsman.   

  

g. Written submissions to and appeared at a number national and state inquiries 

related to working conditions in the Horticulture industry, including: 

 

i. The impact of Australia's temporary work 

visa programs on the Australian labour market and on the temporary 

 

 

ii. the 2015 Senate Inquiry into the Seasonal Worker Programme 

 

iii. the 2017 Senate Inquiry into establishing a Modern Slavery Act in 

Australia 

 

iv. the 2015 Victorian Government Inquiry in to Labour Hire Industry and 

Insecure Work 

 

v. the 2019 Senate Select Committee Inquiry on Temporary Migration to 

inquire into and report on the impact temporary migration has on the 
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Australian economy, wages and jobs, social cohesion and workplace 

rights and conditions. 

 

vi. The 

development of a National Agricultural Workforce Strategy 

 

h. Appeared as a witness in previous Horticulture Award review proceedings 

before this Commission.  

 

Pieceworkers are paid low wages 

 

7. An overwhelming majority of piecerate workers I have met have been paid less than 

the minimum wage, equivalent hourly rate of pay for their level, and less than the 

enable the average competent employee to earn at 

least 15% more per hour than the minimum hourly rate prescribed in the award for 

the type of employment and the classification level of the employee  (the Average 

Competent Employee rate (ACE rate).    

 

8. In my experience, piece rate workers experience at least one of the following 

common occurrences during the time they work for piece rates: 

 

a. they are unable to ever earn the ACE rate for the duration of their 

employment with an employer because the rate is set at a level that makes it 

impossible for an ACE to earn the compliant rate. 

 

b. environmental conditions change from day to day, or week to week (for 

example, move to a new section of the farm, weather, availability of produce, 

etc) and the employer: 

 

i. fails to adjust the rate so as to enable an ACE to earn the compliant 

rate, or 

 

ii. fails to sufficiently adjust the rate so as to enable an ACE to earn the 

compliant rate 

 

c. piece rates for some tasks (particularly those related to plant maintenance) 

are set at a level that does not enable an ACE to achieve the compliant rate, 
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while rates for other tasks on the farm (eg. picking and packing of produce) 

enable workers to earn the compliant rate, or closer to it. Workers who work 

on as a quid 

pro quo for the opportunity to earn higher wages during the harvest season.  

 

d. piece rates do not change from year to year, despite increases in the 

underlying minimum wage and other factors  

 

e. labour hire contractors move workers between farms where the produce type, 

work and conditions are very similar, but the piece rates are completely 

different.  

 

I have observed that all of these scenarios result in workers being paid less than the 

ACE, equivalent hourly rate and federal minimum wage.  

 

9. Between April and May 2019, UWU undertook a survey of over 650 farm workers 

across Victoria and NSW. 83 9% of respondents were working in either the 

Sunraysia region (59%) or the Goulburn Valley (30%), where it is well known in the 

industry that workers participating in these particular harvests are almost exclusively 

paid piece rates. The survey was undertaken during the main grape, apple & pear      

and stonefruit harvest season in those regions. The results of this survey were 

released by the union in a report called the UWU Speak Up Report, which was 

published in 2019. Attached to this statement and marked -  is a copy of the 

report called the UWU Speak Up Report. 

 

10. The results of the survey demonstrated that workers were paid average daily and 

hourly rates of pay that were significantly less than the ACE rate, the equivalent 

hourly rate, and the federal minimum wage. The average hourly pay of all workers 

surveyed was $14.80. The lowest reported hourly wage was $4.60, and the highest 

was $37.50. 64.2% of workers reported earning less than the equivalent hourly rate, 

which at the time the survey was conducted was $23.66. 

 

11. The average daily pay and average hourly pay for each region is set out in the 

following table: 
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Average Daily Pay Average Hourly Pay

Total $128 $14.48 

Sunraysia $109.50 $14.30 

Goulburn Valley $122 $15.50 

Riverina $60 $18.50 

Melbourne $140 $23.66 

 

12. In the southeast Melbourne region, where workers are almost exclusively paid hourly 

rates of pay to pick and pack vegetables, the average daily and hourly rates of pay 

were significantly higher than in the Sunraysia, Riverina and Goulburn Valley, where 

workers are paid predominately by piece rate.  

 

13. 

Participants in the Seasonal Workers Programme overwhelmingly work in the 

Horticulture Industry.  As part of that submission, I noted that: 

 

workers paid on piece rate arrangements is forcing some seasonal workers to work 

unreasonably long hours in order to secure a reasonable income. Tongans working 

on blueberry farms in Tasmania have reported that they are expected to work seven 

days per week for their entire 6 month contract. Other workers are receiving hourly 

rates less than the federal minimum wage, due to the way some piece rate 

 

 

and that  

 

its 

workers employed in horticulture are paid piece r  

 

GR-2 NUW Submission to 

the 

Programme 

 

14. In 2016, I provided evidence to the Victorian Inquiry into the Labour Hire Industry and 

Insecure Work (the Inquiry). 
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the Inquiry, and assisted piecerate workers to make their own individual submissions 

to the Inquiry. The NUW submission noted that: 

 

tractors) [and] do not even receive minimum hourly rates of 

pay. These workers rely on piece rates, and are some of the most vulnerable workers 

  

 

GR-3 NUW Submission to 

the Victorian Inquiry into the Labour Hire Industry and Insecure Work. 

 

15.  

 

a. 

use of piece rates, almost universally indicated that they did not have any say 

in determining whether they would be paid by piece rates, or what the rate 

would be. 

 

b. 

the industry, when calculated over the period of time spent working  

 

16. The Inquiry made the following findings in relation to piece rates in the Horticulture 

industry: 

 

industry, creates the possibility that employees may be paid below the minimum 

hourly rate, and accordingly undermines the minimum safety net intended to be 

established by minimum hourly rates. In the horticulture industry, the safeguards 

which attach to piece rate systems do not appear to be utilised in practice. Further, 

the use of piece rates in that industry contributes to a level of subjectivity and 

uncertainty regarding what rate is payable to an employee, and underlies a number 

 

 

17. Since my involvement organising farm workers, members of UWU (and its 

predecessor, NUW) have attempted on a number of occasions to make enterprise 

agreements covering horticultural work. This has been extremely challenging. Any 

enterprise agreement we make with a farm or producer would need to include 

conditions for workers which leave them better off than they would be on the award. I 

2332

2332



7 

have found that farms and producers are very resistant to making an enterprise 

agreement because their current employment arrangements, and those of their 

competitors, often mean workers are earning less than the award minimum rate, 

through the use of piecerates. 

 

 

 

18. In my experience the ACE mechanism is entirely subjective, and within the control of 

the employer to unilaterally determine. In order to assess whether the unit rate set by 

the employer truly does enable an average competent worker to earn the compliant 

rate, an individual worker would need access to: 

 

a. the methodology used by the grower to establish the unit rate; 

 

b. 

employees; 

 

c. ployees (if 

the grower is using this as a basis to determine the characteristics and 

 

 

19. In my experience, the piece work agreements I have seen do not provide any 

information about how the rate itself was calculated.  The only information provided in 

a piecework agreement is the rate itself and the number of units required per hour to 

meet the ACE rate. In the ordinary course of their employment, workers do not have 

access to the necessary information outlined above, and would have no legal right to 

request and have the employer disclose this information to them. The only time a 

worker may ever be able to have access to the necessary information - particularly 

the hours of work and productively data of other workers - is if the worker is part of a 

group proceeding brought by the union or the Fair Work Ombudsman, for example. 

 

20. In practice, this means it is impossible for an individual piece rate worker to establish 

he rate set by the employer is 

deficient because it does not enable an average competent employee to earn the 
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21. is my pay right is this 

rate legal?.  I find it to be extremely difficult to provide a clear and straightforward 

answer to a worker who asks this simple question, because it requires access to 

information that the worker cannot easily access, and because of the complexities 

and subjectivities involved in how an employer may set the ACE rate.  

 

Hours of work not provided to pieceworkers 

 

22. 

conversations with pieceworkers lead me to believe that an overwhelming amount of 

employers do not proactively provide pieceworkers with a record of the hours they 

have worked.  

 

23. 

but do not proactively disclose them to the pieceworkers. The individual pieceworker 

is instead required to either request a copy of their hours of work from the employer, 

or to keep their own diary of hours worked.  In addition to the difficulties outlined 

above, this deficiency makes it even more difficult for an individual pieceworker to 

calculate their effective hourly rate.  

 

Piece rate is set unilaterally by the employer with no negotiation 

 

24. In clause 15.2(f), the Award provides that piece work rates be fixed by genuine 

agreement between employer and employee. In my experience, there is no genuine 

negotiation between employer and employee over the piece rate. Instead, the piece 

rate is fixed by the employer, and the employee is offered the opportunity to accept 

that rate (and therefore work) or decline it and lose the work - 

basi  

 

25. It is common for piece rate work to be explicitly advertised and offered as piecerate 

work. GR-4

January 2021 and 16 March 2021   
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26. I have observed that the advertisement of work explicitly as piece rate work has at 

least two major effects for prospective workers: 

 

a. Firstly, it means that the prospective employee must accept the rate offered 

by the employer if the worker wants to be employed. Participants in the 

Federal Government's Seasonal Worker Programme (SWP), for example, are 

required to sign letters of offer that include provisions for them to be paid as a 

piece worker, in their countries of origin, as a condition of accepting 

prospective employment and their employer applying for a visa on their 

behalf.  The protective provision in clause 15.2(f) of the Award that piece work 

moot by the fact that in order to be employed, workers must accept the rate 

offered to them by the prospective employer.  

 

b. Secondly, because the employer has already desig

piece rates, in my experience workers are unable to negotiate with the 

employer to be paid an hourly rate for the work.    

 

Piecerates are set by industry associations   

 

27. In some parts of the industry, and in certain regions, piecerates are fixed by an 

industry association      (by way of a rate sheet     ) and applied by individual farms 

without adjustments being made that give consideration to the relevant local factors 

at the individual farm. Although these rate sheets sometimes contain a caveat that 

carry the authority and endorsement of the industry association. This makes it even 

more difficult for workers to seek to increase the rate at a particular farm to reflect 

local conditions. In this scenario,      there is even less transparency about the basis 

on which the rate has been set. 

 

Piecerates do not change, despite changes in conditions or other circumstances  

 

28. For all of the reasons outlined above, in my experience, it is common for 

pieceworkers to be paid the same piecerate for the entire duration of their 

employment at a particular location, despite regular changes in the conditions, such 
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as weather, availability of produce, number of workers, and any number of other 

factors that affect the relatively productivity of workers.  

 

Piecerate workers are unlikely to seek to negotiate rates once they are initially 

established. 

 

29. While there is an obligation on employers to ensure the average competent 

employee can achieve a compliant rate, there is nothing in the Award that provides a 

pieceworker with the right to trigger negotiations for a new piecerate if conditions 

change, or if they believe the rate has not been fairly set. The lack of this clear 

enabling right, as well as the unilateral manner in which piecerates are set by the 

employer, means that in my experience it is extremely rare for workers to seek to 

renegotiate a piecerate once it has been set. 

 

30. There are structural vulnerabilities and barriers that discourage workers from seeking 

to negotiate to improve piece rates, particularly as individuals.  These factors include 

that:  

 

a. Piecerate workers are generally almost always engaged on a casual basis.  

Casual employees are by definition precariously employed and do not have 

an entitlement to ongoing work.  

 

b. Most workers in the industry are Temporary Migrant Workers. A number of 

inquiries and academic studies have established that the vast majority of 

workers in the industry are temporary migrant workers, and that each cohort 

of these workers have their own particular set of vulnerabilities that diminish 

the likelihood that they will seek to address exploitative labour practices, 

including deficiencies in piece rates. These vulnerabilities include that: 

 

i. Seasonal workers are bonded to their employer, who in addition to 

being their employer is also their landlord and visa sponsor. Workers 

are engaged for a single season s work, and have no statutory right to 

be reengaged for subsequent seasons.  

 

ii. Backpackers must work for 88 days in a rural or regional area to 

extend their visa. This renders them reliant on their grower or labour 
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hire contractor to provide evidence that they have completed this 

work.  

 

iii. Undocumented workers, who make up a significant cohort of 

workers in the industry, lack work rights or secure visa status, have 

extremely limited avenues to redress,  are the most susceptible to 

threats or retaliation, and are thereby the least likely to seek to 

negotiate rates that are offered to them.  

 

31. I have held discussions with a number of workers in all three of the cohorts above 

and they indicated to me that they were reluctant to seek to negotiate or change the 

piecerates they were being paid because of the precariousness of their employment, 

and the concern that doing so may jeopardise their employment or visa status.  

 

The key role of labour hire contractors  

 

32. In my experience, most piece rate workers in the industry are not employed by 

growers directly, but are instead employed by labour hire contractors  

 

33. A number of inquiries into the employment practices in the industry have established 

that growers rely heavily on labour hire contractors to source and employ workers. 

The industry is dominated by a large number of very small, under-capitalised labour 

providers who provide workers to a small number of farms in a given growing region. 

These type of contractors tend to operate on very slim margins and often operate a 

business model that is based on wage underpayment and other contraventions of the 

Award.  There are also a growing number of state or national labour hire operators 

who increasingly supply larger growers with greater labour needs and compliance 

concerns. These larger operators tend to comply with a greater range of minimum 

Award stand

Seasonal Worker Programme , meaning they are subject to a higher degree of 

scrutiny than their competitors who do not participate in the program. These larger 

providers operate in a highly competitive environment in which they compete with the 

smaller, under- -by-  

 

34. Ultimately, if a labour hire operator wants to win the contract for piece rate work 

offered by the grower, they must be willing to agree to the rate offered by the grower.  

2337

2337



12 

In doing so, the labour hire contractor assumes a significant amount of risk related to 

liability for setting the ACE rate at the correct level, even though the rate is in practice 

fixed by the grower. While this may lead some LH contractors to undertake due 

diligence about the methodology used by the grower to determine the rate, others do 

not undertake due diligence and accept the rate in order to secure the work.  

Because the grower is the operator of the business, the labour hire operator is 

necessarily led by the grower in setting the rate. Based on my conversations with 

labour hire companies, the cost structure in an agreement between labour hire 

operators and growers is ordinarily based on the per-unit amount paid to a worker to 

perform the task, with either a fixed dollar amount or percentage margin on top. 

 

35. This presents significant  issues for workers seeking to change or improve the piece 

rate set by their labour hire provider. I have observed instances where workers have 

operator that does want to increase the rate paid to workers will need to either: 

 

a. use part of their margin to fund (modest) increases in the rate, and/or 

 

b. attempt to renegotiate the rate with the farmer  

 

36. If a labour hire operator is unable to secure the agreement of a grower to increase 

rate, or leave, unless the labour hire operator is of a sufficient size to be able to move 

the workers to another farm. If the labour hire operator walks away, they are replaced 

by another operator who is willing to meet the price set by the grower. 

 

37. In practice then, to secure improvements in a piece rate, labour hire workers must in 

effect negotiate with two parties (directly or indirectly) - both the labour hire operator 

who technically employs them, and the grower who in practice sets their piecerate. 

                

38. Pieceworkers employed by labour hire operators therefore have very little real 

capacity to negotiate a piece rate with their actual employer. The factors related to 

worker vulnerability outlined above in paragraph [29] it even less likely that they will 

either attempt to, or be able to successfully renegotiate a rate.  

 

Contraventions of record keeping and other provisions are common 
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39. In my experience, it is common for piece rate workers, particularly those working for 

labour hire contractors, to experience the following, all of which are contraventions of 

the Award: 

 

a. not receive a pay slip 

 

b. not be asked to sign a written piece work agreement, or  

 

c. not be provided with a copy of the written piece work agreement they have 

signed 

 

d. be paid group piecerates, based on the productivity of a group of workers, 

rather than their individual efforts. 

 

_______________________________ 

Witness Signature 

 

_______________________________ 

George Robertson 

 

Date: 
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650 farm workers speak out on exploitation, solutions and the big supermarkets
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This report gives voice to over 650 farm workers who spoke out and participated in 
a worker-to-worker survey between 1 April and 31 May 2019. We are migrant workers, 
mostly from south-east Asia and the Pacific. We work in fruit and vegetable picking and 
packing, mostly in Sunraysia and the Goulburn Valley. These are regions in ‘high season’ 
during the survey period, that reflect farmworking patterns across the nation. Many of us 
are members of the National Union of Workers, Australia’s largest and fastest-growing 
union of farm workers, who is publishing this report. 

We earn an average of $14.80 per hour (before tax). Two-thirds of us earn 
below minimum wage, with wages as low as $4.60 per hour. 68% of us work with 
cash contractors or subcontractors, and very few of us get payslips, PAYG tax or 
superannuation. Only one-third of us hold a valid work visa. We have all faced racism, 
violence and disrespect. 

A clear majority of us work at the farms that supply Coles and Woolworths. Although 
the big supermarkets have ethical supply codes that claim to support workers’ rights, they 
do not enforce these standards. Coles and Woolworths use their market power to force 
suppliers to share all kinds of business information, but when it comes to workers’ rights 
they rely largely on an ‘honour system’ of industry self-regulation that is clearly failing.

But farm workers are strong, and we are getting united, and we are fighting back. 
Thousands of us have joined the union in the last three years and we are fighting for four 
demands: 

EXECUTIVE
 SUMMARY

1.
FAIR WAGES

Every farm worker needs at least $24.36 per hour. No more piece rates.

2. 
VISA JUSTICE

We need a fair visa system that gives migrant farm workers security.

3. 
SECURE JOBS

No more cash contracting. We want direct, reliable, on-the-books jobs.

4. 
FREEDOM OF ASSOCIATION

Migrant workers need union rights like any other worker.
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Coles and Woolworths have the power to fix this, more than any other industry player. 
It’s not right that they make sky-high profits by exploiting migrant workers in their 
supply chains. To show their good faith and responsibility, we are asking them to make 
a framework agreement with workers (like the ones they have for other workers in 
their supply chain). They need to require worker certification of suppliers, allow worker 
education and dispute resolution, price their supply contracts to allow fair wages, and join 
farmers and the union in advocating for a fair visa system. Workers and our union need a 
real voice in that process.

KEY SURVEY RESULTS

• 655 farmworkers who spoke out and participated in this survey;

• $14.80 PER HOUR (before tax) is the average wage of farm workers;

• 68% of workers surveyed work for a cash contractor or subcontractor;

• 33% of workers reported holding a valid visa;

• 57% of workers work at a farm that supplies Coles and Woolworths.
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INTRODUCTION
Farms are a big part of Australian life. They domestically produce the majority of the food 
we eat and a huge share of our exports. Our favourite supermarkets and food brands 
boast pictures of “Aussie farms” and “Aussie farmers,” who occupy an outsized place in 
our national self-image.

Yet the vast majority of the people who work on Australian farms are migrant workers 
from south-east Asian and Pacific nations. They live and work on a patchwork of 
precarious and unequal visas that separate workers by race and ethnicity. Many of them 
are undocumented.

These workers often face appalling working conditions that few if any white Australian 
workers are expected to face. They make as low as $4.80 per hour, cash-in-hand, 
with no tax or super, employed day-to-day with no job security, by dodgy unlicensed 
subcontractors.

These workers are often left out of conversations about them. We aim to change that. 

Between 1 April and 31 May 2019, over 650 farm workers raised their voice together by 
surveying each other about their wages, visa, priorities, and demands for change. The 
survey was conducted largely by in-person interviews driven by union farm workers 
and officials, anchored around two mass meetings of farm workers in Robinvale and 
Shepparton.

WHO WE ARE
This report comes from the farm workers of the National Union of Workers. The NUW is 
a national union of food and warehouse workers uniting tens of thousands of workers 
across our industries. In the four years since farm workers began organising with our 
union, thousands of farm workers doing fruit and vegetable picking and packing have 
joined. 

In 2019 NUW will merge with United Voice to form the United Workers Union, which will 
be one of the largest blue-collar union in Australia, with coverage of two million workers. 
The United Workers Union will unite food workers from farm to table, from the workers 
who pick and pack fruit and vegetables, to the hospitality workers who serve us our food, 
and the poultry, dairy, food processing, bakery, brewery, cold storage and warehouse 
workers in between.

Between April and June 2019, 655 farm workers spoke out and completed this survey. 
All of them were working in horticulture at the time, either picking fruit or vegetables in 
fields or orchards, or packing fruit or vegetables in packing sheds. 

WHO IS        
 SPEAKING     
 OUT?
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Workers from almost every 
major country-of-origin 
participated, including 
Malaysia, Indonesia, Vanuatu, 
Timor Leste, China, Taiwan, 
India, Hong Kong, Vietnam, 
Cambodia, Thailand, Fiji, 
Solomon Islands, Samoa, 
Tonga, Philippines, Italy and 
Australia.

Contrary to popular perception, European 
backpackers are a small minority of farm 
workers. Most farm workers are Asian. 
the two largest groups are Malaysian 
workers (undocumented or applying for 
protection) and Taiwanese backpackers. 
Pacific Islanders are also a significant 
share, especially since the creation of the 
Seasonal Work Program in 2012. As the 
vast majority of farm workers are people of 
colour and migrants, racism plays a role in 
the mistreatment of workers in this sector. 

The workers speaking out in this report 
work in a range of fruit and vegetable 
produce.

20%
other groups 
(Cambodian,
Vietnamese,

Afghani,
Rohingya)

20%
backpacker

 (Taiwanese or
European)

40%
Malay or Indonesian 
(undocumented or

protection)

37%
other*

4%
nuts 18%

apple/pear

6%
vegetable 2%

citrus

33%
grapes

*Includes ‘unknown’: 
not all workers spec-
ified their produce in 
their survey response.

• • • • • • • • • • • • .. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ~ • • • • • • , • • • • 
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WE BETTER
SPEAK UP
BE TOUGH
AND FIGHT
FOR OUR
RIGHTS!
-MARIBEL, -MARIBEL, FARMWORKER
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Riverina

NSW

VIC
Goulburn

Valley

Greater
Melbourne

Sunraysia

The workers raising their 
voice through these surveys 
are both union (63%) and 
non-union (37%) workers: a 
higher proportion of union 
members than in the industry 
as a whole.

The workers speaking out 
have worked all around 
Australia, but mostly in two 
growing regions. The first is 
Sunraysia on the Victoria-
NSW border where 85% of 
Australia’s table grapes and 
around 15% of Australia’s 
citrus are grown, picked and 
packed. The second is the 
Goulburn Valley in Victoria 
where 45% of the nation’s 
apples and 85% of the 
nation’s pears are produced.

7%
Greater

Melbourne

4%
Riverina

NSW

30%
Goulburn

Valley 59%
Sunraysia

............ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
. . . . . . . . . . . . . . . . . . . ................ . 
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As farm workers raise their voice through these surveys, they paint a picture of the 
problem.

HARD LABOUR, DANGEROUS WORK
Farm work is very difficult work. Whether picking fruit and vegetables or packing them, 
workers do physical, painful, repetitive work for hours on end. Often this involves bending 
in awkward and unsafe positions. Vegetable pickers, for example, often work standing but 
bent over 90 degrees picking vegetables from the ground, 8 hours a day, 6 days a week. 
The pace can be punishing. In a packing shed, the pace is often set by supervisors to 
match a machine or team, whereas field workers are paid ‘piece rate’ (per quantity picked, 
at low rates) which requires pickers to work very quickly for long periods to make any 
money. 

Farm workers work outdoors. In grape harvest during the height of summer the heat 
can be excruciating, frequently rising over 40 degrees celsius in summer. Water is not 
provided, and workers typically drink only what they can carry which, in a 10 hour shift 
in 40 degree heat, is a lot of water to carry. In winter the morning temperature can be 
freezing. Workers are not supposed to pick fruit in the rain—especially if climbing slippery 
metal ladders—but are asked to. Toilets are usually not provided, a safety concern for 
women especially.

For these reasons, farm work is some of the most dangerous work in Australia. It has the 
highest fatality rate of any industry - between 2010 and 2014, 1 in 5 workers who died at 
work was working in agriculture1. Our experience as the farm workers union is that when 
farm workers are injured at work, they almost never report it (either for fear of reprisals, or 
due to a lack of knowledge or systems about workplace safety laws at farm sites). 

PIECE RATES AND POVERTY WAGES
Despite the difficulty of the work, farm workers are probably the lowest paid in Australia.

Of the 655 workers who spoke out for this report, the average hourly pay was $14.80 
before tax—well below the casual minimum wage of $24.36/hour during the survey.

1 https://www.safeworkaustralia.gov.au/agriculture.

TOTAL

SUNRAYSIA

GOULBURN VALLEY

RIVERINA

MELBOURNE

AVERAGE DAILY PAY

$128

$109.50

$122

$60

$140

AVERAGE HOURLY PAY

$14.84

$14.30

$15.50

$18.50

$23.66

 THE
PROBLEM
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WORKERS

PERCENT

< $8/HR

27

4.1%

$8-15/HR

200

30%

$15-23.66/HR

194

30%

> $23.66/HR

95

14.5%

NOT STATED

139

21%

There are very large disparities in pay. The lowest reported hourly wage was $4.60, and 
the highest was $37.50. A clear majority (64.2%) of workers earn below minimum wage. 
Disturbingly, over one-third of the workers were paid much less than minimum wage 
(34.6% were paid below $15 per hour, which is almost half the casual minimum wage).

In modern Australia, wages this low should not be possible. 

There are two reasons they are.

One reason is that most fruit and vegetable pickers are paid ‘piece rates’. In this form of 
pay workers are paid not by the hour but by the piece. For example, per box of grapes 
picked, or per tree pruned or planted). In theory this should not lead to lower pay: the 
Horticulture Award requires the price-per-piece to be high enough that the ‘average 
worker’ earns more than the minimum wage (in the survey period, $26.50/hour). However, 
as the below survey shows, this is almost never the case in reality, with average hourly 
wages under piece rates far lower.

The other is the prevalence of subcontracting in the industry. Most horticulture workers 
do not work directly for the farm, but through labour hire. In most cases this will not be a 
labour hire firm, but rather a contractor or subcontractor (or sub-sub-contractor) who pay 
in cash, without payslips, PAYG tax or superannuation. This is driven partly by operational 
reasons such as language barriers and changing labour needs, and partly by the large 
number of undocumented workers that farms are unwilling to employ ‘on the books’. This 
subcontracting model is a big problem for workers - it lowers pay (because each ‘layer’ of 
subcontractor takes a share of workers wages), and allows farms to avoid responsibility 
(shifting employer obligations ‘down the chain’ and allowing companies to turn a blind 
eye).

The majority of farm workers in Australia are migrants, on a patchwork of precarious visas. 
The vast majority of those are on one of four types of visa:

REFUGEE PROTECTION VISA PATHWAY. Those who apply for refugee protection get a 
‘Bridging Visa’ while they await a decision. This process can take 1-6 years. Some bridging 
visas allow the holder to work (‘work rights’), some do not.

PACIFIC SEASONAL WORK PROGRAM. Since 2012, workers from Pacific Island nations 
have been eligible for a visa to do seasonal agricultural work for 6-12 months. Only 
approved employers may participate, and the program has some worker protections.

WORKING HOLIDAY VISA. Workers from eligible countries (mostly Taiwan and Europe) can 
extend their holiday visa by doing agricultural work for 88 days. Employers do not need to 
be certified, and few labour protections exist. 

NO VISA. Many farm workers have no visa at all and can be deported any time.

2350
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Most data on farm workers’ visas is notoriously unreliable, because undocumented 
workers do not self-report, but as a union farm worker survey we have better data. 

Only 35% of the workers speaking out reported holding a valid work visa. Of the 
remaining 429 workers, 35% disclosed they are undocumented, and another 30% did 
not disclose their visa status. We suspect most of these do not have a valid work visa, 
and that therefore over half of the farm workers who spoke out in this survey are 
undocumented.

The agricultural visa system is deeply unequal, dividing workers based on their race 
and country of origin. Workers from Pacific Islands on the Seasonal Work Program, for 
example, have some protections through employer pre-approval, and can return home 
between seasons. However over half of the workers who spoke out are applying for a 
protection visa (41%) or have no visa (14%). Clearly, Australia’s horticulture industry 
depends on workers who are undocumented or applying for refugee protection visas to 
make its profits.

2%

30%
Not stated

33%
Visa (work rights)

21%
Visa (no work rights)

14%
No Visa

Citizen/Permanent Resident

• • • • • • • • • 
' . . . . . . . . . . . . . . 

• • • • • • • • • • • • 
• • • • • • • • 
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INSECURE 
WORK
 WITH DODGY SUBCONTRACTORS
Almost all farm workers are in insecure work that is casual, unpredictable, and indirect. 
Over 90% of the workers who spoke out through the survey were casual workers, with 
few permanent workers (largely confined to packing sheds or maintenance). Most of them 
worked on a variety of farms, with most changing farms and even states month to month.

As discussed, the vast majority of workers are also employed indirectly through labour 
hire. In most cases this will not be a labour hire company, but an individual contractor 
or subcontractor. This allows the company that owns the farm or packing shed and runs 
the packing shed to distance themselves from the workers, and turn a blind eye to illegal 
workplace practices. 

50%
Contractor

16%
Direct

18%
Subcontractor

16%
Not Stated

Contractors in horticulture exercise a very high degree of control over workers’ lives. In 
most cases the contractor will arrange accommodation and transport for workers (since 
work is seasonal and requires travel). In the best cases, a labour hire company will arrange 
separate housing and a rented van, but charge workers fees at far above cost (a group 
of 10 workers in a rural area could expect to pay $150 per person per week for a house 
they share), leaving workers with as little as $100-200 in take-home pay per week. In the 
worst cases, an illegal subcontractor will force workers to live with them, charging them 
the exorbitant rent, monitoring their movements and conversations, and other controlling 
behaviours.

2352

2352



14

PUTRI NAZERI:
WALK-OFF FOR TOILETS

I was one of a group of workers picking broccolini at a farm in Bairnsdale. 
There were no toilets in the field - the nearest one was ten minutes drive 
away. We were working ten hour shifts at the time, and it was getting 
towards the end of the day. 

I went to my contractor, Vincent, and said I needed to go to the toilet. He 
told me that I needed to wait until after work, or I could just go in the field. 
Vincent had a lot of control of us - he had the car we all relied on, he owned 
the house we all lived in, he even controlled when we went to the shops. 
Now he wanted to control when we went to the toilet.

That wasn’t good enough. I went to the rest of the workers and asked, “who 
else needs to go to the toilet?” A lot of us did, and not in the field. So seven 
of us got together, and went back to Vincent. ‘We need to go to a real toilet, 
now, and we want you to drive us there.’ This time was different. He took us 
to the toilet then and whenever we needed to after that.

“

RACISM, VIOLENCE, SEXUAL ASSAULT, 
DISRESPECT
Racism is rampant on Australia’s farms. The majority of farm workers are migrant workers 
of colour. 

Workers are very often treated or paid differently based on their race or ethnicity. In 
some cases this is due to their different visa (for example, a Pacific Islander seasonal 
worker may be paid hourly minimum wage by the labour hire firm approved under the 
scheme, whereas an undocumented Malaysian worker may be paid $14/hour by an 
illegal subcontractor). In other cases it may be because different subcontractors employ 
workers from their own country and pay different rates. In other cases, it may be due to 
explicitly racist employers.

Farm workers are at a higher risk of sexual assault or violence from their employer. 
Working in remote areas and often living with the employer, being less able to speak 
out due to language barriers or visa status, being in insecure forms of work where the 
contractor or subcontractor might have a higher level of power over workers, creates 
conditions for abuse.
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JERONIMO:
GETTING OUR ABUSIVE BOSS REMOVED

I was recruited in Dili, East Timor to come to Australia on the Seasonal 
Worker Program to harvest vegetables. This was my first time in Australia 
and I came with around 40 other workers. When we got to Australia one of 
our supervisors treated us unfairly. 

We were paid a piece rate, so we needed our work recorded correctly to 
get paid. However sometimes the produce we picked ‘went missing’ and we 
were paid less. We complained to our supervisor who always said “I’ll deal 
with that later”, but never did.

We tried to speak to the farmer directly, but we needed our supervisor to 
translate for us, and he wouldn’t translate for us unless we paid him bribes. 
He also had control of the car that we had all paid for together and would 
stop us from using it, trapping us in the house.  

He would talk badly and swear at us, including to the women - in Timorese 
culture this is very rude. One night, he had a fight with a woman and 
attacked her with a chair, waved a knife at her and threatened to kill her. 
Because the woman didn’t speak English, he told the company his side of 
the story, and the company went to discipline the woman.

The next night we had a union meeting and decided enough was enough. 
Through the union we made a collective complaint and demanded he be 
sacked and sent away from our farm. Because we all stuck together and 
spoke up, we got a quick outcome and get the supervisor sent away. I’m 
happy and proud of what we did as union members.

“
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THE SUPER- 
 MARKETS’ 
ROLE
WHY SUPERMARKETS CAN AND MUST FIX THIS
Coles and Woolworths have huge power in the fruit and vegetable industry. With a 
combined market share of 60% of the groceries market1, these two companies are not just 
the biggest supermarkets in Australia—they are the 19th and 15th largest retailers in the 
world.2

It’s no secret that Coles and Woolworths can and do dictate terms to their suppliers. A 
succession of government inquiries have confirmed this over the past two decades.3 They 
have used their market power to force their suppliers to make ‘voluntary’ contributions to 
marketing campaigns, to pay ‘supplier rebates’ to obtain shelf space at supermarkets,4 and 
to open their books and share commercially sensitive information.5

Most farm workers in Australia are working in the Coles and Woolworths supply chain. 
Of those who spoke out through this survey, a significant proportion work at Coles and 
Woolworths suppliers. This includes 151 workers at 26 separate farm sites which are 
confirmed suppliers of Coles and Woolworths (based on publicly available information), 
and a further 223 workers at 49 separate farm sites which are believed to be (based on 
information provided by the workers). Indeed, only 23 workers at 8 sites are known not to 
be either a Coles or Woolworths supplier, with the remaining 43% not knowing whether or 
not their farm is.

2 http://www.roymorgan.com/findings/7537-woolworths-increases-lead-in-$100b-plus-grocery-  
 war-201803230113/
3 https://www.themonthly.com.au/issue/2014/august/1406815200/malcolm-knox/supermarket-monsters.
4 https://treasury.gov.au/consultation/c2018-338723; https://www.accc.gov.au/system/files/Grocery%20  
 inquiry%20report%20-%20July%202008.pdf.
5 https://www.themonthly.com.au/issue/2014/august/1406815200/malcolm-knox/supermarket-monsters/

3.5%
Not a

Coles/Woolworths
Supplier

34%
Likely

Coles/woolworths
Supplier

43%
Unknown

• • • • • • • • • • • • ' 23% • 
Confirmed 

\ • • Coles/woolworths • • • Supplier • 
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THE SUPERMARKETS CAN FIX THIS
Coles and Woolworths have unparalleled power in the supermarket supply chain to 
protect migrant farm workers. Indeed, both supermarkets already support ethical supply 
codes of conduct to ensure workers are paid minimum wage, have access to drinking 
water and toilets, are free from harassment, violence or discrimination, and to restrict 
unlawful or off-the-books subcontracting.6  However the results of this survey suggests 
that compliance with such codes of conduct is inconsistent.

There is a discrepancy between what supermarkets say they do, and the actual 
experiences of farm workers.

The problem lies in the supermarkets enforcement of these standards.

The results of this survey suggests that a number of key growing regions are not 
compliant with the supermarkets audits and ethical codes of conduct. A number of the 
suppliers mentioned by the surveys are repeat offenders of worker exploitation and 
underpayment.

Supermarkets have a long list of policy standards, codes and self- regulation audits 
which have acted as a smokescreen rather than as a deterrent to exploitation. A number 
of these audits are conducted for the supermarkets by the labour hire industry and/or 
horticulture associations. An audit system which relies on the industry to monitor its own 
behaviour will always be ineffective and deeply conflicted—it is like the fox guarding the 
hen house.

This report argues that in order to end exploitation and underpayment in the fresh food 
industry, supermarkets must take responsibility for compliance and include workers in 
their unions.

Under the Seasonal Worker Program for example, employers must be approved by 
the federal government before they can employ Pacific workers, and breaches of 
workplace standards can result in employers being disqualified. This approval system 
is independent, includes workers and their union and can be effective. For example, 
AgriLabour was suspended from this program in 2018 for underpaying workers.7 

Critically, neither Coles nor Woolworths have committed to an approval process of 
suppliers that is independent or gives workers a real voice in making decisions.

Audit processes and ethical standards will continue to fail unless workers voices are 
heard. The only effective way to end exploitation is to ensure workers have freedom 
to choose their union, are empowered to speak out, and are protected when they raise 
issues. Exploitation of farm workers has been pushed into the spotlight in the last few 
years because farm workers were brave enough to speak out about exploitation in the 
media with the support of their union.

Empowered workers are the best day-to-day independent auditors—they are the only 
way to shine a light on bad and unethical work practices.

6 https://www.coles.com.au/corporate-responsibility/sustainability/ethical-sourcing; https://www.wool  
 worthsgroup.com.au/icms_docs/189697_responsible-sourcing-policy.pdf.
7 https://www.abc.net.au/news/2018-05-23/government-suspends-labour-hire-firm-amid-underpay  
 ment-claims/9788742.
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WHAT SUPERMARKETS MUST DO
A systemic solution to farm worker exploitation requires Coles and Woolworths 
participation. They can do this in a Framework Agreement with farm worker members of 
the NUW to enact concrete, enforceable, independent mechanisms to ensure workers in 
their supply chain are protected.

This is a pretty common measure. Coles and Woolies have already signed similar 
agreements with unions to protect workers in their supply chains, such as the Cleaning 
Accountability Framework (for cleaners) and the Bangladesh Accord (for garment 
workers). For farm workers, such agreements are common place in other parts of the 
world, and have been key to raising the living and working standards of farm workers. The 
Coalition of Immokalee Workers, for example - an organisation of farm workers in Florida 
- has agreements with 14 very large food retailers (supermarket, fast food and catering 
chains). 

Any agreement would need to include five major components: 

1. SUPPLIER CERTIFICATION. Employers (whether farms or labour hire) should prove that 
they comply with supermarkets’ ethical supply codes and be certified compliant in order 
to be a supplier. Workers and their union need a real voice in decision-making.

2. WORKER EDUCATION. To be certified, employers should host on-arrival briefings for 
new workers, where union workers educate new workers (many of whom will be new 
migrants) about their rights and how they can join together to protect them. 

3. THE RIGHT TO SPEAK OUT. If the ethical supply codes or workplace laws are broken, 
workers need to be able to raise those concerns with union representation, and if no ac-
tion is taken, to escalate them in stages to de-certification.

4. FAIR PAY PRICING. For workers to be paid a fair wage (or at least a legal one), the 
supermarkets will need to pay suppliers enough that they can afford it. Downward price 
competition may help consumers, but it should not drive workers into poverty.

5. ADVOCACY FOR VISA JUSTICE. Farmers and Workers are already united in calling for a 
new visa system for farms: a seasonal work visa for non-Pacific workers, and an amnesty 
for undocumented workers already here. Supermarkets should support that.
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COLES AND 
WOOLWORTHS 
HAVE THE 
POWER TO 
FIX THIS, 
MORE THAN 
ANY OTHER 
INDUSTRY 
PLAYER. 
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THE
SOLUTIONS

The 650 farm workers who spoke out through this survey nominated their top priorities 
by choosing from the list above or writing in their own.

0 10 20 30 40 50 60 70 80

Not Stated

Other

Visa Amnesty

Fair Contracting

Better Wages

WHAT WE WANT
Farm workers across Australia are uniting to call for four key changes in the industry. 

1. FAIR WAGES. Farm workers should be paid at least minimum wage, and be paid hourly 
like any other worker. Price-gouging workers for accommodation etc must end

2.VISA JUSTICE. A Seasonal Work Program-like visa should be expanded to non-Pacific 
countries. Undocumented workers here now need an amnesty.

3. SECURE JOBS. Farmers should be employed direct by farms or through a labour hire 
company. Dodgy contractors must go, as should sub- and sub-sub-contractors.

4. FREEDOM OF ASSOCIATION. Farm workers have the right to join a union and organise 
for change, as do all workers. Migrant workers should not be treated differently.
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FARMWORKERS FIGHT BACK AS A UNION
Farm workers are incredibly strong people. We are tough: most Australians would not last a 
week doing the work that we do. We are courageous: to move to a foreign country, without 
a stable visa, without speaking the language, and face the fear of immigration raids takes 
guts. We are loving: we look after our families and each other, and most of us came to work 
in Australia to send money home to our families so our children could get ahead.

On a day-to-day basis, the best hope for farm workers to win is to unite and fight for 
change.

NARORN:
BETTER PAY AND SECURE JOBS AT COOLIBAH 
HERBS

I started working at Coolibah Herbs in 2009. I started with a contractor 
earning $13 per hour as a casual. That was good! Other workers were getting 
$10 or $11 per hour. People were scared to lose their jobs, so they didn’t 
want to complain. Many workers who had been there for four or five years 
were still casual. Their supervisor would say they could have full time, then 
they would go to the office and the office would say no. Sometimes the 
supervisor would point and say “you not come tomorrow”, and you would 
lose your job. 

When the union started coming, things started to change. It was easier 
in the packing shed, because people would all work together. We started 
having meetings in McDonalds and at people’s houses. We heard that the 
company didn’t want us to join, so we weren’t sure who to trust. When we 
joined, we decided we wanted to get rid of the contractors and get direct 
jobs. Together as a union we met the company and negotiated step by step.

I’m proud to say that we won direct jobs for everyone at Coolibah Herbs. 
We also have a union agreement with Coolibah Herbs which gives us higher 
wages and holiday time. 

I don’t work at Coolibah any more, but I’m proud of the permanent jobs we 
created, and that my friends can afford important things for their family. 
They aren’t afraid anymore.

“
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JEFFRY:
WINNING THE RIGHT OF RETURN FROM VANUATU 

ABDUL:
WINNING BACKPAY AT COVINO*
* Name changed

* Covino Farms were at the centre of the widely seen Four Corners episode “Slaving Away” in 2015.

I’ve been a fieldworker at Covino for many years. In April this year, the 
company held a meeting, where my team were told they had to move from 
one labour hire agency to another. The new agency said that Covino wanted 
to move them from hourly pay to piece rates. I wasn’t affected, but the rest 
of my team was.

Everyone was really stressed about what this would mean; not making as 
much money; having to work more quickly and possibly getting injured. We 
also knew the season was slowing down, so picking the same weight would 
get harder and harder.

We started organising with the union (who helped us get rid of bad 
contractors before). We had some meetings and more of us started to join 
and unite. We were scared, but we also had little to lose - after the first pay 
on piece rates, some people were underpaid by $200 in one week!

We made the decision to write to the agency and Covino about it, even 
though we knew it might mean they stopped giving us hours. We asked that 
they back pay us, and put us back on hourly pay.

After a couple of weeks, the agency did what we asked. It felt really good 
to see my team win what were owed, and go back to the security of hourly 
pay. People still have a lot of problems (unpaid superannuation from the old 
agency, constant late payments, not getting payslips) but by uniting and 
standing up together we have been able to change things for the better. 

My Name is Jeffry from Vanuatu and a proud member of the NUW. I 
currently work at Sundrop Tomato Farm in Pt Augusta South Australia 
through MADEC Australia. I am a seasonal worker on the Seasonal Worker 
Program, which means I work in Australia for part of the year on a seasonal 
work visa, then return to Vanuatu when the season ends.

One fear that a lot of seasonal workers have is that if we speak out, we 
will not be allowed to return back to Australia to work next season. When 
I worked for Perfection Fresh Tomato Farm in Two Wells, we had a dispute 
with MADEC and we did speak out. This resulted in an agreement with 
MADEC to give all seasonal workers (who come and go between Australia 
and our home country) the right to return to Australia if we wished.

Not long ago, I was left off the list to come back to Australia for another 
season. I called the NUW from Vanuatu, and by working together we were 
able to get me back to Australia again. I am very proud of what the Ni 
Vanuatu members have achieved with NUW.

“

“
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WHAT YOU
 CAN DO
Depending on who you are, there are next steps you can take today: 

INVESTORS. If you hold shares in Coles or Woolworths, you can join a large and growing 
group of shareholders calling on them to sign the agreement: https://accr.org.au/
memberships/shareholder-sign-up/

SHOPPERS. Add your name to the list of consumers committed to ending human rights 
abuses. You can sign our community petition here: https://www.megaphone.org.au/
petitions/australia-wants-fair-food

POLITICIANS. The Farmers Federations and our union are already united in calling for a 
visa amnesty. You can contact NUW at fairfood@nuw.org.au.

FOOD RETAILERS. Supermarkets and other retailers can sign a framework agreement like 
that outlined above. To learn more, contact NUW at fairfood@nuw.org.au.

WORKERS. Unite with thousands of farm workers around the country and join the fastest-
growing union in Australia: https://www.joinaunion.org.au/nuw/industrial2/join
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The National Union of Workers welcomes the opportunity to make a submission to the 
Inquiry into the Seasonal Worker Programme on behalf of our members participating in the 
Programme. 

The NUW is a large and diverse trade union representing workers in a range of industries, 
including warehousing, logistics, manufacturing, dairy, poultry, horticulture and food 
manufacturing, including workers who have participated, or are currently participating, in 
the Seasonal Worker Programme. 

This submission will focus on the working and living conditions of workers participating in 
the Programme, providing the Committee with an understanding of the experiences, 
concerns, risks and challenges facing program participants, from the perspective of the 
workers themselves and their union. 

When the Seasonal Worker Programme was initially designed and implemented it included 
provisions to safeguard the rights of Seasonal Workers, in recognition of the fact that 
Temporary Migrant Workers in Australia are particularly vulnerable to exploitation, an 
approach the NUW strongly supports. 

These provisions - outlined in the Implementation Arrangements - include a pre-departure 
and on-arrival briefing that includes training on Australian workplace laws and rights, the 
introduction of workers to trade unions in their home country and Australia, and the 
guarantee that Programme participants will enjoy the same workplace rights and 
entitlements as Australian permanent residents and citizens. 

The experience of many workers in the Programme, as outlined below, demonstrates that 
key regulatory gaps, and a failure by Approved Employers to fully comply with and 
implement existing regulations, has made Programme participants vulnerable to 
exploitation and abuse. 

The NUW notes that this Inquiry is being undertaken in the context of concerning 
revelations about the widespread exploitation of Temporary Migrant Workers in Australia, 
particularly in the horticulture industry where the vast majority of Programme participants 
are employed. 

Unfortunately, some of the abuses of Temporary Migrant Workers on Australian farms 
documented in the ABC's Slaving Away Four Corners reportl - including excessive working 
hours without reasonable compensation, substandard and overpriced accommodation, and 
unlawful and unreasonable deductions from workers' pay- are also affecting Seasonal 
Workers working in the horticulture industry. 

This submission identifies key vulnerabilities and gaps in existing Programme regulations, 
and contains recommendations to strengthen regulation to ensure that participants are 
empowered to fully exercise their workplace rights. 

A focus on empowering Programme participants will strengthen compliance, protect the 
integrity of the Programme, and ensure that the economic and social benefits of 
participation in the Programme for workers, their families and their home nations are fully 
realised. 

1 http://www. a be. net. au/ 4corners/stories/2015/05/04/ 4227055. htm 
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Key Problems and Challenges for Seasonal Workers 

This submission is informed by the results of a survey conducted with some of the NUW's 
Seasonal Worker members from East Timor, as well as discussions NUW officials have 
conducted with members from Tonga and Vanuatu about their experiences and major 
concerns with the regulation of the Programme. The following have been identified as areas 
of key concern. 

1. Vulnerability to abuse & risks of exploitation 

Programme participants are highly dependent on their Approved Employer - usually a 
labour hire contractor - who is their visa sponsor, employer, landlord and transport 
provider. This dependency on the Approved Employer makes workers vulnerable to abuse 
and reluctant to raise concerns. 

Workers' reluctance to raise legitimate concerns about their employment or 
accommodation are based on the fear that doing so could jeopardise their employment and 
result in them having to return home early and potentially not be chosen to participate in 
the Programme in the future. In their submission, the Fair Work Ombudsman has also noted 
the impact of workers "concerns about their visa status" as a challenge for achieving 
compliance with workplace regulations.2 

Workers have reported that this fear has stopped them from raising concerns with their 
approved employer, host employer, home government, and the Fair Work Ombudsman. 
There is a significant risk that problems experienced by workers participating in the 
Programme are underreported. 

It is clear that most Programme participants begin work with their host employer with very 
limited understanding of Australian workplace rights and laws, including protections against 
retaliation for exercising a workplace right. 

Most of NUW's Seasonal Worker members have reported that they were not aware of 
protections against discrimination for raising concerns, nor their right to join a trade union, 
on commencement of their employment. 

2. Unfair and unlawful treatment of workers 

a. Unclear, unfair and unreasonable deductions 

The most common concern expressed by Programme participants relates to the deductions 
from their wages made by Approved Employers. This is consistent with the Fair Work 
Ombudsman's submission to the inquiry that a number of complaints have been made, and 
enforcement actions taken, in regard to unlawful deductions from Seasonal Workers 
wages.3 

Workers are understandably concerned about the amounts charged for various services and 
the rate at which deductions are made because these factors directly affect the net earnings 

2 Submission of the Department of Employment, Department of Immigration and Border Protection, 
Department of Agriculture, Fair Work Ombudsman, p 21. 
3 Ibid, p. 21, and Fair Work Ombudsman Case Studies, Attachment F. p. 39. 
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workers are able to remit to their families. Workers report having up to 60% of their weekly 
pay deducted. 

Workers have reported difficulties in raising concerns about the fairness of deductions or 
changes to the deduction schedule with their Approved Employers, and are reluctant to do 
so for fear it will jeopardise their employment. 

b. Unreasonable overtime & piece rates 

Programme participants understandably wish to maximise their income while working in 
Australia, however many do so by working excessively long hours without proper 
compensation for overtime, or a guaranteed hourly rate of pay. 

As the Department of Employment has noted in its submission, "most seasonal workers 
employed in horticulture are paid piece rates."4 The failure of the Horticulture Award to 
provide guaranteed minimum income to workers paid on piece rate arrangements is forcing 
some seasonal workers to work unreasonably long hours in order to secure a reasonable 
income. Tongans working on blueberry farms in Tasmania have reported that they are 
expected to work seven days per week for their entire 6 month contract.5 Other workers are 
receiving hourly rates less than the federal minimum wage, due to the way some piece rate 
arrangements are constructed by the host employer. 

More broadly, the failure of the Horticultural Award to clearly guarantee overtime pay for 
casual workers means that Seasonal Workers are routinely working excessive overtime 
hours without proper compensation. The NUW has real concerns regarding workers' health 
and safety in light of excessive hours being worked and fears this could result in injury or 
worse for participants during the stay in Australia. 

c. Overcrowded accommodation 

NUW officials have inspected accommodation provided by some Approved Employers. In 
many cases, workers are sharing small bedrooms with other workers and are sharing 
amenities such as bathrooms and toilets with twice the number of people than they were 
designed to accommodate. It is common, for example, for 8 workers to share a 4 bedroom 
house or larger numbers to share on-farm accommodation without adequate provisions. 

Some Approved Employers appear to have an attitude that it is reasonable for Seasonal 
Workers to accept a different, lower standard of accommodation than would be expected 
by the broader Australian community. Workers have reported living without everyday 
utilities such as lights or adequate heating, or leaks going unfixed. Workers are routinely 
subjected to unreasonable and onerous inspections of their accommodation - sometimes 
once per week - and report being forced to agree to house "rules" that have been described 
as "dehumanising" by Programme participants. 

d. Unreasonable, above-market rate charges for accommodation and transport 

In addition to enduring crowded conditions, workers are often charged above market rate 
for their accommodation. As an example, 8 workers sharing a 4 bedroom house would be 

4 Department of Employment, 1.25, p. 8. 
5 http://www. a be.net. au/ n ews/2015-01-22/tonga n-worke rs-tasm an ia-seaso n a I-worker-program/ 60346 7 6 
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charged $100 per worker per week ($800 total), however on the private rental market the 
house has been listed for $350 per week. 

Workers are routinely charged substantial amounts, up to $50 per worker per week, to 
access transportation provided by Approved Employers, even when workers' 
accommodation is on-farm, or very close to the farm. In these instances, it is clear that the 
amounts charged are unreasonable and not in the best interest of the worker. 

Although Approved Employers charge workers bonds for their accommodation, they do so 
outside statutory bond authorities. Workers have described Approved Employers denying 
the return of their bond monies, without explanation. 

e. Threats, and fear of retaliation 

Workers report that they are often subject to implicit and explicit threats that they will be 
sent home if they speak up about their working or living conditions. Almost all current 
Programme participants wish to return in future years, and report uncertainty and 
insecurity in knowing whether they will return. 

Because there is currently no formal, transparent process for redeployment for current 
program participants, conduct of this kind by Approved Employers exacerbates' workers' 
fears that they will be prevented from returning in future years if they raise concerns or 
complaints about employment, accommodation and other conditions, or if they exercise 
their right to organise alternative accommodation and transport. A fair process would 
ensure that a worker, where there are no legitimate performance management concerns, 
is notified that they will be able to return to a work placement before returning to their 
home country. 

f. Racism and discrimination 
Workers report that they frequently experience racism and discrimination at work. 
Being called derogatory names, being treated differently or made to constantly perform the 
"hard work" significantly taints workers experiences and undermines the integrity of the 
Programme. 

More needs to be done to educate employers on their obligations regarding discrimination, 
and Seasonal Workers on their right to work without being subject to racism or 
discrimination, and their options to address these issues. 

3. Compliance with pre-departure and on-arrival briefing requirements 

The Programme's Implementation Arrangements include provisions for pre-departure and 
on-arrival briefings, during which Home country governments and Approved Employers are 
required by the Australian Government to ensure workers' understand their workplace 
rights, including the right to join a trade union. Upon completion of the on-arrival briefing, 
Approved Employers sign statutory declarations that they have complied with these 
requirements. 

As previously noted, it is clear that these requirements are not being fully complied with, 

as most workers commence employment in Australia unaware of core workplace rights, or 
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their right to organise alternative accommodation and transport arrangements should 
they so choose. 

Workers report that pre-departure briefings do not provide Programme participants with a 
clear understanding of their workplace rights in Australia, and that the relevant local trade 
union was not invited to participate in the briefing. In the case of Vanuatu, this is despite 
local trade union leaders raising concerns about the treatment of ni-Vanuatu workers in 
Australia in 2012 and expressing a desire to be involved in the pre-departure briefing 
process.6 

It is the NUW's understanding that none of the ten home country governments 
participating in the Programme are systematically inviting representatives from local 
trade unions to address workers before departure. 

Similarly, upon arrival in Australia, workers report that they were not introduced to trade 
union representatives, despite the requirement that AE's do so. 

Failure to include trade unions in workers' briefing has weakened compliance, leaving many 
Programme participants ill-equipped to assert their rights and entitlements, vulnerable to 
exploitation, and more likely not to report issues or problems. 

4. Proposed changes to cost sharing burden. 

Submissions made to the inquiry by the Victorian Farmers Federation, MADEC and others 
have recommended making further changes to the cost sharing arrangements of the 
Programme, removing the requirement that employers contribute $500 towards the cost of 
international travel for returning Seasonal Workers. 

It is important to note that reforms to the Programme in July 2015 have already shifted the 
cost burden further onto workers, removed the requirement for employers to contribute to 
domestic travel costs. 

Shifting the administrative costs of the Programme onto workers undermines the 
Programme's development goals by further reducing workers' net earnings. 

5. Lack of training opportunities. 

Currently, the Department of Employment has approved 12 Registered Training 
Organisations {RTOs) for which the Australian Government provides funding of up to $825 
is available to each first time seasonal worker and each returning worker to access training 
and Recognition of Prior Learning (RPL) assessment under the Seasonal Worker Program. 

Data provided for the June through September 2014 quarter shows that less than half of the 
workers participating in the Seasonal Worker Program enrolled in a add on skills course 
through this scheme. 

This data is supported by workers reports that they were offered limited or no opportunities 
to engage in further skills training as part of their participation in the Programme. 

6 http://www.radioaustralia.net.au/ international/radio/onairhighlights/ca lls-for-vanuat u-unions-to-train-
seasonal-workers-on-rights 
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Key Recommendations to strengthen compliance and improve conditions for Programme 
participants 

1. Workers' rights and compliance: 
a. Increase Departmental oversight of the pre-departure and on-arrival briefing 

process, including ensuring Approved Employers comply with the requirement to 
introduce Programme participants to trade union representatives. 

b. Make it a requirement that local trade unions participate in pre-departure 
briefings in home countries. In countries where there are not functioning trade 
unions, the Government and Approved Employers should work with Australian 
trade unions and worker rights organisations to identify appropriate non-
governmental organisations that can participate in the briefings 

c. Include a provision in the Implementation Arrangements that states a guarantee 
that workers' will not jeopardise their employment, visa or future participation in 
the Programme by exercising a workplace right, and/or exercising their right to 
organise alternative accommodation and transport arrangements. 

2. Develop a transparent process for the redeployment of workers who wish to return to 
Australia and participate in the Programme in future years. 

3. Consider changes to the Migration Act that would provide returning workers (and their 
families) with access to the permanent migration scheme. 

4. Improve educational and training opportunities for Programme participants, including 
provisions to improve access by making it compulsory for Approved Employers to offer 
skills and other training. 

5. Maintain the current requirement for employers to pay $500 towards workers' airfares, 
and prevent further administrative cost shifting onto workers. 

6. Maintain the current requirement that employers pay Seasonal Workers 
Superannuation. Seasonal Workers must receive the same pay, conditions and 
entitlements as Australian permanent residents and citizens, including superannuation, 
and should be paid those entitlements through the same mechanisms. Where one group 
of workers are not provided equal wages or conditions, systematic exploitation can 
begin to take root. 
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The National Union of Workers (NUW) is a large Australian labour union 
registered under the Fair Work (Registered Organisation) Act 2009 (Cth).

It represents workers in all forms of employment in a range of industries 
including warehousing, cold storage, logistics, pharmaceutical, oil refining and 
storge, food processing and the fresh food supply chain, food services, 
manufacturing, poultry, defence logistics, dairy, and market research.

It is the view of the NUW that the growth and entrenchment of precarious 
and contingent work is a significant threat to workers and their life chances. 
The current scheme of workplace laws in this country does not comprehend 
the radically changed nature of modern employment relationships. The result 
of this is the loss of decent work and growing inequality. We therefore 
welcome this inquiry and the opportunity to submit proposed reforms.

While the Commonwealth has primary responsibility to reform Australia’s 
workplaces to provide for more secure employment for Australian workers, 
the Victorian Government does have a role to play in improving workers’ lives. 

The Victorian Government can implement changes to the system that are 
proposed in this submission, and also play a role to actively advocate for 
changes to existing Federal laws. 

This submission is divided into two sections. The first section describes the 
current system and establishes the scale of issues arising from precarious 
work drawn from research and case studies. The second section details areas 
for reform in the State of Victoria, as well as broader opportunities for 
changes to the industrial relations system to adequately address insecure 
work.

Introduction

3Submission to the Victorian Inquiry into the Labour Hire Industry and Insecure WorkNovember 2015
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It is estimated that 40% of work in 
Australia is insecure1, and in our 
experience all industries we 
organise engage workers in 
precarious forms of employment. 
These precarious forms of 
employment include: engagement 
as contractors; casual workers 
employed directly; casual workers 
employed indirectly through labour 
hire companies; workers employed 
for a fixed term; and workers simply 
being paid in cash. 

Most of these forms of precarious 
employment do not include paid 
entitlements such as personal leave, and 
termination of work can be sudden, 
without a need for an employer to 
justify this action. 
Until recently, though, insecure work has 
been poorly understood and the various 
types of employment that constitute 
insecure work have not always been 
looked at as a single category of 
employment.
Australian Bureau of Statistics (ABS) 
surveys categorise most of these forms 
of work together, as “work without paid 
entitlements” as opposed to “work with 
paid entitlements”, which tends to be 
permanent work2. 
It is significant that this inquiry both 
looks at insecure work as a large (and 
growing) category of employment, as 
well as examines specific forms of 
labour and the forms of employment 
that make workers most vulnerable.

The enterprise bargaining 
framework and insecure work
Under the current bargaining 
framework, a company that commits to 
employing its workers part time or full 
time is obliged to pay sick pay, annual 
leave entitlements and bargain 
collectively with its workers, while a 
company that chooses to employ 
significant numbers of non-permanent 
employees through a third party can 
ensure it keeps wages low by avoiding 
having to collectively bargain with its 
workers.
This has flow on effects for the overall 
economy because casual or non-
permanent workers are less likely to 
receive adequate training and host 
employers are less likely to invest in 
skilling workers that are employed 
indirectly. This creates industry wide 
skills shortages and creates an 
environment where cutthroat 
competition around labour costs 
removes the incentive for companies to 
invest in its workforce. Companies that 
do commit to secure jobs are at a 
comparative disadvantage and cannot 
attract investment or credit to compete 
with competitors shifting risk onto 
employees.
This comes at a cost to the public good. 
Insecure work discourages long-term 
investment in people, and detracts from 
our common prosperity. 

1 Ged Kearney, Address to Melbourne Press Club, RACV Club, Melbourne, Thursday 26th July 2012.  
2 Australian Bureau of Statistics, 2014, Characteristics of Employment, 6333.0, ABS, viewed 18th November 2015.

Section One: Insecure work todayI
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Vulnerable workers
In major industries such as poultry, food 
processing and the fresh food supply 
chain, the NUW represents temporary 
and permanent migrant workers who 
are particularly vulnerable to 
exploitation. 
Predominantly employed by labour hire 
contractors, these workers are either 
unaware of their workplace rights, or 
afraid to raise concerns about their 
wages and conditions. This is because 
of their dependent relationship with 
their contractor, and the lack of legal 
rights in their form of employment.  
These workers are routinely paid less 
than the minimum wage, are denied 
superannuation, penalty rates and other 
minimum entitlements, and are forced 
to work excessive hours in unsafe 
workplaces. 
Earlier this year, ABC’s Four Corners 
episode “Slaving Away” featured 
workers’ accounts of this kind of 
exploitation common in Australia’s fresh 
food supply chain, including in many 
locations in Victoria. 

Due to pressure from supermarkets and 
other major buyers at the top of the 
supply chain, major employers seek to 
save costs by shifting risk onto workers 
through the use of labour hire 
contractors. Without effective 
regulation, these contractors are able to 
violate workplace, taxation and 
superannuation laws.
While there is a need to protect 
vulnerable workers from exploitation, 
and a licensing system should be 
implemented in order to do so, it is also 
critical that immigration issues and 
industrial relations are not conflated. 
The example of the Gangmasters 
Licencing Authority (GLA), where these 
two distinct policy areas were conflated 
in practice, is elaborated on in this 
submission (see section on International 
Context) and is instructive in how to 
proceed with a licensing system in 
Victoria. 

Section One: Insecure work todayI
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CE, NUW Member, employed via a small labour hire company to work 
on a farm.
I was informally employed less than 3 months ago. I was not employed directly 
but through a contractor who set the wage rate as low as $12.50 per hour. 
We had no choice but to accept the rate. Although some of us workers 
requested the contractor to increase their wage to $13.00 – $14.00 an hour, the 
contractor didn’t care and said ‘if you don’t want to work just let me know’. 
Minor injuries relating to handling materials would sometimes occur. I worked in 
a cool room environment and was asked to pick up the damaged produce from 
the production line and wash it with water that had a chemical substance added. 
I don’t know the consequences of exposure to these chemicals.
The contractor had set days each week when I didn’t have to work. However, on 
some days when there are not enough workers at the factory, he called me and 
asked me in a forceful way to go in a to replace other workers who couldn’t go 
to work on those days. I rejected the calls, sometimes I already had other things 
to do on the days that I was set not to come to work. The contractor was angry 
and said ‘you don’t help me, so I have no other reason to help you’.
Afterwards, he preferred to allow others to work instead of me. A fear of losing 
my job and having just two days a week to work was always my concern. It is a 
stressful situation when you have financial difficulties. Luckily, I have my wife to 
pay the rent while I used what I earned each week for food and a partial share of 
the bills. 
The government should put themselves in those 
disadvantaged workers’ shoes, and learn about the 
difficulties they might face especially those treated unfairly 
by the factory owners as well as the contractors or agents. 
I would then set laws, implement them, and enforce the 
law effectively. A severe fine should be imposed on those 
who fail to comply with the laws.

Section One: Insecure work today
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Lisa, NUW Member, directly employed casual, warehouse in 
Melbourne.
I am directly employed as a casual, and rosters and the amount of work 
change dramatically from week to week. 
I’m given shifts for the week starting on the Monday after 5PM on the previous 
Friday, so it is very hard to organise childcare or other responsibilities
If I take time off for any reason, then this impacts on the likelihood of me 
securing shifts later down the track.
Work becomes increasingly scarce after Christmas, and in the past year did 
not pick up until May. As there was no indication of how long this dry spell 
would last, and I had to continue to submit my availability each week, it was 
not possible to take a holiday in case a shift or two 
became available. 
A full-time job should be available to most people, and 
provide reliable income to support a family. It should be 
able to pay for accommodation, food, bills, education and 
the occasional trip or luxury, even pay off a mortgage over 
a lifetime. I’m lucky to be able to cover the rent.

Types of employment
Insecure work is a category that 
includes many employment types, most 
of which have as a defining 
characteristic of leaving workers without 
paid entitlements and few protections in 
law against unfair dismissal. These types 
of employment include: direct casual 
employment; indirect casual 
employment; dependent contractors; 
independent contractors; workers on 
fixed-term contracts; and workers 
simply being paid cash off the books.
Casual work in Australia arguably has a 
different meaning to other Western 
economies such as those in Europe. 

Where the terms means non-permanent 
and irregular work elsewhere (such as 
the UK), in Australia casual work is often 
long in duration and regular in hours3.
With an increase in insecure work over 
time, many workers are finding the 
prospect of a job they can count on out 
of their grasp. This has impacts on the 
health and welfare of many, and also 
contributes to understanding aspects of 
the economy. The NAB Quarterly 
Consumer Anxiety Index, for instance, 
uses “job security” as one of its 
categories of assessment, recognising 
the significant impact this has on a 
person’s life.

3 H.Buddelmeyer et al, Transitions from casual employment in Australia, Project 09/05, Melbourne Institute of Applied Economic 
and Social Research, University of Melbourne, December, 2006, p. 12.
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Bee, NUW Member, indirectly employed casual 
worker, Programmed Integrated/Pacific Brands.
I was employed through a labour hire agency – 
Programmed Integrated – less than 3 months ago to 
work in the warehouse at Pacific Brands. It was very 
difficult as an indirect casual employee to speak up 
about pay or conditions at work. If I did, I thought I wouldn’t get another shift. 
When I wasn’t working, I was resting or sleeping.
Every morning, I’d start work at 6:30 and drive from South Yarra to Truganina 
– that’s 60 kilometres – for work. I did this for five months before suddenly 
being told that there was no more work.
I was told that it was quiet, but new casuals were being put on all the time. 
When I was working, I could pay my bills and rent, but I’ve now been out of 
work for three weeks. Things are getting hard financially. 
I’m applying for a lot of jobs through agencies. I don’t like how my old agency 
treats people, so I’m not going through them anymore.
I’m hoping something will come up soon but I think it’ll be another labour hire 
job. It won’t be any more secure. 
Casual workers need more rights, such as casual conversions. Casual workers 
need to be treated with respect. 

Section One: Insecure work today

Worker’s story: 
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International context 
A number of jurisdictions have 
recognised that insecure work and the 
labour hire industry require policy 
intervention. 
The recent UK election campaign 
featured debates on addressing the 
growth of “zero-hours contracts” (which 
would resemble some forms of casual 
work in Australia), and new forms of 
precarious work are emerging as 
traditional forms of work disappear. 
Disruptive innovation with the 
emergence of “sharing economy” 
modes of labour and service mean that 
the “precariat”4 will only continue to 
grow, and industrial relations legislation 
needs to respond to this.  
Regarding labour hire regulation, there 
are many international examples of 
licencing systems such as in Japan, 
South Korea, Singapore, the UK and the 
USA.  
In addition, the International Labor 
Organisation (ILO) Convention 181 
promotes a licencing or certification 
system for agencies.
Recent analysis undertaken by Elsa 
Underhill5 comparing various models 
worldwide offers useful guidance for 
best practice in licencing systems.
Any licensing system must contain a 
number of essential features, and 
failures in other jurisdictions are 
instructive for a Victorian context 
regarding minimum standards.
Underhill’s analysis finds that systems 
that are self-regulating and rely solely 

on providing education and advice, such 
as the system that was set up in Japan, 
are insufficient to protect workers6. 
In the United Kingdom, the 
Gangmasters Licencing Authority (GLA) 
provides for a comprehensive licencing 
scheme, although it is limited to 
businesses supplying workers to 
agriculture and fresh produce supply 
chain. Under this scheme labour 
providers must be licenced in order to 
supply labour, and must comply with 
minimum standards in order to obtain 
and keep a licence. 
However, it is important that licencing 
systems do not become ways to police 
particular categories of workers ie: 
migrant workers7. The conflation of 
immigration policy and industrial 
relations policy is something that needs 
to be avoided in a licencing system 
(noting that immigration policy is a 
Commonwealth responsibility).
A broader licencing scheme would 
potentially prevent some of the issues 
experienced in the UK context such as a 
correlation between policing migrant 
workers and reluctance for migrant 
workers to speak up about health and 
safety issues8. 
The targeted licencing for industries 
that strongly rely on migrant labour 
whilst not working to address insecure 
work and the labour hire industry more 
generally means that this system has 
not been as effective as it could be, and 
also produced negative outcomes for 
the workers it has sought to protect.

Section One: Insecure work today

4 Guy Standing, The Precariat: A new dangerous class, Bloomsbury Academic, London, 2011.
5 Elsa Underhill, A review of licensing arrangements for labour hire firms, Deakin Graduate School of Business, December 2013. 
6 Elsa Underhill, A review of licensing arrangements for labour hire firms, Deakin Graduate School of Business, December 2013. P 11.
7 J. Burnett and D. Whyte, The Wages of Fear: risk, safety and undocumented work, Leeds and Liverpool, Positive Action for 
Refugees and Asylum Seekers and University of Liverpool, 2010.
8 J. Burnett and D. Whyte, The Wages of Fear: risk, safety and undocumented work, Leeds and Liverpool, Positive Action for 
Refugees and Asylum Seekers and University of Liverpool, 2010. P 48. 
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Section two: Solving the problem

Addressing the problems of the 
growth of insecure work and the 
proliferation on unregulated labour 
hire agencies must be a priority of 
the Victorian state government.

Essential features required in  
a Victorian labour hire 
licensing model 
The NUW believes that improving 
standards in the labour hire industry 
can only be achieved through effective 
market regulation and compliance 
measures, including controls over 
barriers to entry, a bond and annual 
license fee requirement, clear rules for 
licensees and other operators in the 
industry and a mechanism for 
monitoring and enforcing those rules 
and workplace laws.
To that end, the NUW proposes a 
system of labour hire licensing with 
the features outlined on the following 
pages. 
This model would oblige a company 
supplying labour to another party to 
be registered and ensure that labour 
hire companies which operate in 
Victoria are capitalised, reputable, ‘fit 
and proper’, adhere to certain 
minimum standards and can be 
monitored.
The intention of the model is to 
encompass labour hire agencies, 
triangular contracting arrangements 
and other contracting mechanisms 
where host companies are supplied 
with labour by third parties.
It would also ensure that workers 
employed by labour hire companies 
are remunerated lawfully and treated 
with more respect and dignity than is 
often now the case.

Feature 1: 
Payment of a bond and annual 
license fee to the Victorian 
Government to operate a labour 
hire company in Victoria
The requirement to pay a bond and an 
annual license fee would operate as a 
disincentive to very small, 
undercapitalised or unscrupulous 
employers and would likely limit the 
number of operators in the industry, 
which is currently unsustainably high.
This requirement would involve an initial 
bond payment of at least $50,000 
(higher in the case of larger companies), 
to be returned once the operator exits 
the industry, and an annual registration 
fee of between $5000 and $10,000 
(depending on the size of the operator).
It is estimated this would raise at least  
$25 million in funds (not including 
interest from bonds). The number of 
existing operators would likely decrease 
if a licensing model is introduced.
This income would fund the compliance 
unit (outlined on the following pages) 
and would be used to guarantee 
employee entitlements in certain 
circumstances (eg. employer insolvency 
or inability for employees to recover 
unpaid entitlements through other 
means).

2
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Section two: Solving the problem

Feature 2: 
Threshold capital requirement to 
operate a labour hire company in 
Victoria
A threshold capital requirement based 
on an assessment of assets, revenue and 
cash flow would need to be satisfied in 
order to obtain a license to operate.
This would act as an effective barrier to 
entry and would exclude small, 
undercapitalised companies from 
entering the market unless they have 
sufficient capital to properly fund the 
necessary costs of operation, including 
ongoing licence fees, tax liabilities and 
employee wages and entitlements, 
including superannuation payments.
The imposition of this requirement 
(along with payment of bond and 
licence fees, mentioned above) would 
acknowledge the significant problem of 
phoenixing in the labour hire industry 
and is designed to eliminate this 
practice in the industry.

Section Two: Solving the problem

Tula Opportunity Pty Ltd.
Tula Opportunity 
Pty Ltd (Tula 
Opportunity) was a 
company engaged 
to provide labour 
to Turi Foods Pty 
Ltd’s (Turi Foods) poultry 
processing facility in Geelong from 
2014 to 2015. The Company’s sole 
director was a person named Yi-Hu.  
Mr Hu also ran a number of other 
small labour hire companies that 
supplied workers to other poultry 
processing facilities around 
Australia.  

Tula Opportunity provided around 
80 workers to Turi Foods’ Geelong 
factory at any point in time. The 
vast majority of these workers were 
from a migrant background. Many 
were Taiwanese nationals who held 
a subclass 417 (working holiday) 
visa. As far as the NUW is aware, 
Tula Opportunity did not have 
contracts to supply labour at any 
other location. It appears it only 
existed to supply labour to Turi 
Foods’ Geelong facility.   
During the second half of 2014, a 
number of Tula Opportunity’s 
employees joined the NUW. These 
workers advised the NUW that Tula 
Opportunity’s employees were 
being paid a flat rate of between 
$14-17 per hour. The minimum rate 
of pay for a poultry processing 
workers under the Poultry 
Processing Award 2010 at the time 
was $21.79 per hour. They also were 
not receicing other entitlements, 
such as overtime payments, shift 
loadings, penalty rates or 
superannuation contributions. This 
was consistent for all Tula 
Opportunity employees working at 
the Geelong Factory.  
The NUW made a number of 
unsuccessful attempts to address 
the underpayments with Tula 
Opportunity. Following these 
attempts, the NUW made four 
applications to the Federal Circuit 
Court in January 2015 to recover 
the underpayments. These alleged 

Case study: continued
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Feature 3: 
Core requirements for license 
holders and related parties
The granting of a license must be 
subject to certain requirements to 
ensure worker exploitation is avoided 
and unlawful and unscrupulous 
behaviour is eradicated from the 
industry.

Core requirements should include the 
following:

Nature of the licence
To ensure license requirements cannot 
be avoided by operators, the license in 
each instance must be granted to both 
a natural person and the relevant 
company that will be operating in the 
industry.
All ‘authorised representatives’ of a 
labour hire company must also be 
issued with a permit in order to be 
permitted to act on behalf of a licensed 
labour hire company. 
It is intended that not all employees of a 
labour hire company would fall within 
the definition of ‘authorised 
representative’, but only employees who 
are involved in the management of the 
company or the direct control or 
management of labour provided by the 
company to another party.

A ‘fit and proper person’ test for 
persons operating in the industry
The granting and maintenance of a 
license must be subject to a ‘fit and 
proper person’ test. Such a test reflects 
the level of labour hire operators’ 
responsibility over workers’ wellbeing 
and is consistent with community 
expectations.
This ‘fit and proper person’ test would 
extend to the designated ‘natural 
person’ as well as all ‘authorised 
representatives’.
The test would preclude persons from 
operating in the industry where they 
have been convicted of an offence, 
including involving fraud or dishonesty, 
intentional use of violence, breaches of 
workplace laws and breaches of 
occupational health and safety laws.

Section Two: Solving the problem2

underpayments totalled over 
$20,000. 
The first two applications were 
heard and granted in July 2015.  
The FCC ordered that the two 
NUW members, Po-Lun Chang and 
Chen Xun Lu, be paid $7,839.43 
and $1,748.65 respectively.  
Following the orders being served 
on Tula Opportunity, the company 
was voluntarily wound up was 
placed into external administration.  
This resulted in Mr Chang and Mr 
Lu not being paid their 
entitlements and meant that the 
other applications could not be 
heard by the FCC.    
Tula Opportunity had no assets and 
very little capital. Therefore, the 
former employees had no 
opportunity to secure any 
outstanding entitlements through 
the liquidation process. This means 
that former employees will not 
receive any compensation for being 
underpaid by Tula Opportunity. 
Tula Opportunity and its director,  
Yi Hu, were able to grossly 
underpay employees and walk 
away with no consequences.

Case study: continued
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On-going minimum capital 
requirements
These requirements would be similar to 
or the same as the initial threshold 
capital requirement and would be 
designed to ensure operators can meet 
the necessary costs of operation, 
including ongoing and outstanding 
employee entitlements.

Compliance with workplace laws
The holding of a license must be subject 
to ongoing compliance with State and 
Federal workplace laws, including 
provisions of the Fair Work Act 2009 
(Cth) and applicable modern awards or 
enterprise agreements and the 
Occupational Health and Safety Act 
2004 (Vic).
Failing to ensure employees receive 
their legal entitlements is currently a 
regular occurrence in this industry. Such 
failures are often intentional. Any 
licensing scheme must work to eliminate 
this industry trait. 

Annual information reports
License holders would be required to 
provide annual reports to the 
compliance unit detailing relevant 
matters, including: the number of 
employees engaged by them and the 
remittance paid to them, which 
award(s) if any applies to these 
employees, the payment or non-
payment of “site” rates to those 
employees, , the number of employees 
from non-English speaking backgrounds 
and the number of employees engaged 
through work visa arrangements.
To ensure transparency and activate 
community trust in the system, the 
NUW believes these reports should be 
publicly available.

This feature would minimise the 
likelihood of noncompliance with 
workplace laws and would ensure the 
compliance unit receives necessary and 
up-to-date information about the 
industry.

Feature 4:  
Dedicated compliance unit
The compliance unit would be 
responsible for issuing licenses, ensuring 
compliance with license requirements 
and monitoring the activities of 
licensees through regular audits and 
associated compliance activities.
The unit would be funded by the license 
fees and the interest received from 
bonds paid by operators and could be 
set up within an appropriate existing 
structure (such as Industrial Relations 
Victoria) or on a stand-alone basis.
The unit would also:
• Establish a public register of all 

licensed labour hire companies to 
ensure transparency and assist with 
compliance;

• Provide the Victorian Government 
with a strong understanding of the 
companies operating in the labour 
hire industry in Victoria; and

• Conduct investigations, including by 
exercising powers of entry and 
inspection, into allegations of 
noncompliance with license 
requirements and share information 
with the Fair Work Ombudsman and 
the Fair Work Commission to ensure 
minimum standards and workplace 
laws are complied with.

Section Two: Solving the problem
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Compliance with license requirements 
Any breach of a license requirement 
should result in the potential revocation 
or suspension of a license and would be 
a summary or indictable offence 
depending on the breach.
Summary or indictable offences should 
also apply in relation to other breaches 
or actions, including:
• Engaging as a labour hire provider a 

company which is not a licensed 
labour hire company;

• Intentionally structuring an 
employment relationship to avoid the 
obligation for a labour hire provider 
to be licensed;

• Failure by a licensed labour hire 
company to comply with workplace 
laws;

• Employing as ‘authorised 
representatives’ persons who are not 
fit and proper or have not obtained 
the relevant permit;

• Providing false or misleading 
information to the compliance unit or 
failure to provide information 
required by the compliance unit;

• Failure to provide the required 
workplace rights and entitlements 
training (outlined below); and

• Any other breach of license 
requirements or a condition of the 
license.

To acknowledge the seriousness of 
breaches, substantial civil and criminal 
penalties should apply in appropriate 
cases. Breaches should be punishable 
by significant maximum penalties for 
license holders (including individuals), 
including imprisonment in the case of 
intentional or reckless breaches.

In the case of non-compliance with 
workplace laws, liability should also be 
imposed on companies which have 
engaged the services of a licensed 
labour hire company that has breached 
workplace laws in circumstances where 
the company engaging the provider 
knew or ought to have known about the 
breach.
In addition, the NUW believes there 
should be a requirement on a host 
company to make reasonable enquiries 
of a labour hire provider prior to 
engaging its services that it complies 
with its labour hire licensing obligations.
There should also be the ability for 
affected third parties (eg. including 
trade unions or affected individuals) to 
commence prosecutions in relation to 
alleged offences.
Trade unions, as workers’ 
representatives, are one of the most 
effective safeguards against worker 
exploitation. To this end, the NUW 
believes that trade unions should have 
an integral role in the compliance 
process, through investigative and 
prosecutorial powers.
A low-cost forum such as the Victorian 
Civil and Administrative Tribunal (VCAT) 
would be the most appropriate 
jurisdiction through which compliance 
of the licensing scheme is regulated and 
enforced. VCAT would allow for quick, 
low-cost resolution of any dispute 
involving licence holders, employees, 
unions or other organisations.

Section Two: Solving the problem2
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Section Two: Solving the problem

Chompran Enterprises Pty Ltd.
Chompran Enterprises Pty Ltd was engaged as a labour hire contractor by 
Covino Farms – a major Victorian salad and vegetable producer – to supply 
around 100 workers to work at the company’s main farm site in Sale, Vic. 
At the farm, Chompran Enterprises was represented by Samnang Hour, a man 
workers knew as “Sam”. Most of the workers employed by Sam were 
temporary migrant workers who held a subclass 417 (working holiday) visa.   
Throughout 2014 and early 2015, Sam paid these workers a flat rate of $14 per 
hour, $7.08 per hour below the legal Horticultural Award minimum rate for 
casual workers. 
Workers were told to record their working hours – sometimes up to 22 hours 
per day – on a white board in the main company lunchroom. On pay day each 
week, Sam would come to the farm’s car park and pay workers in cash in an 
envelope that also served as the workers’ “payslip,” showing their hours of 
work, and hourly pay rate ($14 per hour). 
In addition to failing to pay workers the correct hourly rate of pay, Sam also 
failed to make legally mandated superannuation or taxation payments, or pay 
Workcover premiums to the Victorian government. 
In late 2014, a number of workers joined the NUW, seeking to receive the 
correct rate of pay, improve their working conditions and recover their stolen 
wages and entitlements. 
After workers spoke out about their conditions on the ABC’s Four Corners 
program in May 2015, Covino Farms terminated their agreement with Sam and 
Chompran Enterprises. 
Shortly after the Four Corners program aired, the Director of Chompran 
Enterprises, Siv Lim, closed the company. 
Because the company is no longer registered, and had little or no assets or 
capital, former workers have been unable to recover their lost wages and 
entitlements from Sam or Chompran Enterprises. 
Based on calculations of members’ underpayments, NUW estimates that the 
100 workers employed at Covino Farms are owed at least $1.2 million in stolen 
wages alone. 
Despite grossly underpaying workers, both Sam, as manager, 
and Siv Lim, as director of Chomparan Enterprises, have been 
able to avoid legal responsibility and are currently free to 
direct and manage other labour hire businesses in Victoria.

Case study:
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Feature 5:  
Mandatory workplace rights and 
entitlements training 
Upon being employed by a labour hire 
company, a worker should receive basic 
workplace rights and entitlements 
training by a relevant trade union.
As a number of recent high profile 
examples have demonstrated, worker 
exploitation is most prevalent in 
workplaces or amongst labour hire 
providers with little or no union 
presence and in circumstances where 
employees are uninformed about their 
minimum entitlements and workplace 
rights.
Basic rights education and training 
would help ensure workers are informed 
about their rights and entitlements and 
are able to take appropriate action to 
enforce them.

The workplace rights and entitlements 
training must ensure the worker:
• Receives information about the 

minimum wages and conditions that 
apply to the worker, including 
superannuation entitlements;

• Has an understanding of the relevant 
workplace health and safety laws and 
discrimination and harassment laws 
(including sexual harassment) and 
any company policies in relation to 
these matters;

• Receives information about the role 
of the compliance unit and the Fair 
Work Ombudsman;

• Has an understanding of laws that 
relate to freedom of association and 
collective bargaining and including 
the general protections provisions of 
the Fair Work Act 2009 (Cth); and

• Is introduced to a representative of a 
trade union as part of the training.

Upon completion of the training, labour 
hire companies would be required to 
provide the compliance unit with a 
statutory declaration confirming that 
workers have received the mandatory 
workplace rights and entitlements 
training.

Section Two: Solving the problem2
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Ryan Laws, NUW Member, Action Workforce at  
Polar Fresh.
I started working for Action Workforce at Polar Fresh at the 
start of July 2015. Action Workforce have over 100 labour 
hire casuals working alongside 400 directly employed 
workers at Polar Fresh. We do the cold storage work for 
Coles and most of us labour hire workers do picking and packing. In busy 
times we can work six or seven days a week and overtime is frequently 
available. In quieter times we are waiting for our roster to see if we have 
enough hours to get by. 
This was my first job working for a labour hire company and I had no 
understanding of what rights I had as an agency casual in terms of pay and 
representation.
Fortunately for me the National Union of Workers has a collective agreement 
at Polar Fresh and this gives the union the right to speak to all new starters on 
our first day.
The union informed me that I had the right to join the union and seek support 
from delegates and a site organiser if I had a meeting with the company or if I 
injured myself at work.
Union delegates and organisers at Polar Fresh also inform all workers 
including agency casuals about what wage we should be earning, and what 
other entitlements we should be receiving under the collective agreement. 
Having a proper understanding of my rights from day one at Polar Fresh 
meant I could play an active role in decision making in my workplace and have 
a voice about issues that mattered to me at work.
It is important that agency casuals have the same rights as other workers 
because we often do the most dangerous work and work irregular long hours.

Worker’s story: 
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Potential areas of 
federal industrial 
relations reform
While labour hire licensing is an 
important and essential step in ensuring 
fair and more secure employment for 
Australian workers, it is not in and of 
itself a complete solution to unfair, 
insecure work relationships.
Australia’s high levels of casualisation 
and other forms of insecure 
employment exist within workplace laws 
which fail to recognise this reality.
The federal government has a 
responsibility to reform Australia’s 
workplaces for the better to provide for 
more secure employment for Australian 
workers.
While this responsibility lies ultimately 
with the Commonwealth, the Victorian 
Government should not simply ignore 
the existing problem but must actively 
advocate for changes to existing laws, 
including the Fair Work Act 2009 (Cth) 
(‘the Act’), and should only contract for 
services with employers whose 
employment practices maximise secure 
work.
The Victorian Government should, 
through the Victorian Government 
Purchasing Board, adopt a Secure Jobs 
Code to ensure that the State’s 
procurement policies work to encourage 
secure employment.
The Secure Jobs Code would require all 
suppliers of goods or services to the 
Victorian Government to promote 
secure employment by:
• Employing no less than 80% of the 

company’s labour permanently and 
directly;

• Being a party to an enterprise 
agreement in relation to the goods or 
services being supplied which 
provides for:
– the principle of ‘site rates’ (ie. 

same wages and conditions for 
workers directly or indirectly 
engaged);

– the right for casual workers to 
conversion to permanent 
employment after 6 months; and

– basis rights of representation for 
all workers, including the right to 
be inducted into a trade union at 
the commencement of 
employment.

Many structural and other reforms to our 
national workplace laws are essential. 
The NUW has identified a number of 
changes that are needed:
• changes to enterprise bargaining laws 

so that the legal framework 
corresponds to the actual reality in 
Australian workplaces;

• minimum standards that provide for 
some dignity at work for workers in 
insecure work;

• better job security; and
• protections against unfair and 

unlawful treatment for insecure 
workers.

Bargaining
Workers engaged through labour hire 
companies and “dependant” contractors 
are currently excluded from the 
bargaining framework. While employees 
of labour hire companies technically 
have the same bargaining rights as other 
employees, they are forced to bargain 
with a service provider who has no real 
say over the terms and conditions of 
employment that apply to the 
workforce.

Section Two: Solving the problem
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This means that many workers do not 
have a voice within collective bargaining 
in Australian workplaces. This 
disenfranchisement is a key feature of 
the insecure employment model and 
prevents workers engaged through 
labour hire companies or dependant 
contractors from exercising control or 
having a say about their rights and 
conditions at work. 
The NUW recommends that all workers 
at an enterprise (directly engaged 
employees, employees indirectly 
engaged through a labour hire provider 
and contractors) have the ability to 
bargain together with the “host 
employer” for an enterprise agreement 
and take protected industrial action in 
support of their claims.
This would require a broader definition 
of “employee” in Part 2-4 of the Act, 
extending existing bargaining rights to 
all workers at the enterprise. This 
recommendation in effect only extends 
existing rights to a disenfranchised class 
of workers: it would allow workers at the 
relevant enterprise, regardless of their 
employment status, to be involved in the 
formulation of claims and the 
negotiation and ultimate acceptance or 
rejection of an enterprise agreement 
that covers their workplace. All workers 
would then gain the benefits of terms 
and conditions provided for by the 
relevant agreement.
Further, the Act’s preference for single 
enterprise bargaining is outdated and 
fails to recognise the industrial realities 
of labour hire, and in particular the 
industrial reality that an employee’s 
direct employer does not always have 
control over the terms and conditions of 
that employee’s employment. The NUW 
believes a further necessary reform is 

amending the Act to allow employees 
negotiating multi-enterprise agreements 
to have the ability to engage in industrial 
action and enforce other bargaining 
rights (such as the good faith bargaining 
rules), thus enabling workers engaged 
directly by a host-employer and labour 
hire workers employed at the same 
enterprise to negotiate together for an 
agreement with the employing entity 
that actually has control over the terms 
and conditions of their employment.
Existing limitations on bargaining for 
matters that relate to job security should 
be also removed, so that workers can 
negotiate for appropriate protections 
such as limitations on the amount of 
insecure or contracted out labour at the 
enterprise.

Minimum conditions
A significant percentage of workers – up 
to 40% – are excluded from many of the 
minimum standards taken for granted 
by permanent workers in Australia, 
standards like paid sick leave and annual 
leave. Insecure workers cannot plan their 
day or their week, let alone their future, 
as they have no guaranteed hours of 
work or any certainty over their working 
schedule. Many work casually or on 
on-going fixed-term contracts at the 
same workplace yet can be lawfully 
dismissed with no termination payments 
and little or no notice.
In some industries (notably horticulture 
and poultry), workers (often casuals or 
contractors) do not even receive 
minimum hourly rates of pay. These 
workers rely on piece rates, and are 
some of the most vulnerable workers in 
the country.
The NUW believes it is appropriate to 
expand basic standards to this large 
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segment of the Australian workforce, so 
that workers in insecure work:
• have some level of security around 

their hours of work, with employers 
being required to provide regular and 
predictable hours of work as much as 
is practicable, and with a minimum 
weekly engagement applying after a 
short period of service with the same 
employer

• receive the benefit of a pro-rata paid 
leave entitlements that would allow 
for paid time off work for illness or 
injury, carer’s leave and annual leave

• can access portable long service 
leave entitlements in their industry of 
work

• get the benefit of a paid day off on 
public holidays that fall on days they 
would normally have worked

• receive some compensation in cases 
of termination or redundancy if they 
have had a long period of service 
with the same employer.

The NUW also believes that work being 
paid for at piece rates (eg. work 
performed by workers covered by the 
Horticulture Award) cannot be 
remunerated at rates that fall below the 
relevant award minimum wage.

Security at work 
Many casual employees work regular 
and systematic hours of work for 
lengthy periods in what are 
characterised as “casual” roles but what 
are in reality ongoing jobs but without 
the security or peace of mind that 
comes with a permanent job.
Similarly, many contractors are in fact 
“dependent” contractors who work at 
the behest and under the control of the 
host employer, and yet are inaccurately 

characterised as independent 
contractors, thereby being denied a host 
of rights and entitlements. Indeed, many 
workers are subject to “sham 
contracting” arrangements.
The NUW proposes two avenues to 
addressing this legal fiction and 
providing employees with greater 
security and dignity at work:

Guaranteed right to casual conversion
The National Employment Standards 
should incorporate a new standard 
requiring a casual worker to have the 
right to elect to become a permanent 
employee after six months regular and 
systematic service with the same 
employer.

Statutory presumption that a 
contractor is an employee 
Under this statutory presumption, a 
contractor’s default employment status 
at law would be that of an “employee” 
of the relevant host employer. Where 
there is a dispute about the legal status 
of a contractor, the host employer would 
be required to establish that the 
contractor is in fact an independent 
contractor by demonstrating the person 
is operating a business and does not 
work under that employer’s control. This 
would necessitate incorporating a 
modification of the current common law 
“multi factor” test in the Act.

Protections
Employees engaged indirectly through 
labour hire agencies do not have 
effective unfair dismissal remedies 
against the host company and have 
difficulties responding to actions taken 
against them that would be in breach of 
general protections provisions in the Act 
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if they were taken against an employee 
by the host employer. A host employer 
can decide to effectively terminate an 
employee’s engagement (by way of 
ceasing to engage that worker through 
the labour hire agency) for a reason that 
is prima facie unlawful but the worker is 
denied the Act’s unfair dismissal remedy 
jurisdiction (because he or she remains 
“on the books” of the labour hire 
agency) and faces difficulties in 
mounting a successful general 
protections claim against either the host 
or their employer (because he or she 
must establish a link between the 
actions of the labour hire agency and 
those of the host employer).
Workers are also often unable to recover 
unpaid wages and other entitlements 
from labour hire companies that wind 
up and leave workers “high and dry”.
The NUW believes the concept of “joint 
employment” should apply in relation to 
liabilities for underpayments and 
remedies for unfair dismissal and 
breaches of general protections. 
Accessorial liability in relation to general 
protections provisions should apply in 
circumstances where a party (the host) 
was aware, or it would have been 
reasonable for the party to be aware, of 
a breach of a general protection by a 
party against a person that is providing 
labour to the host.
The Act must also extend record 
keeping requirements to host employers 
in relation to any labour hire workers 
and contractor workers engaged by 
them.
Legal responsibility for a worker’s 
effective termination is under this 

proposal shared by both the host 
employer and the legal employer. 
Similarly, responsibility for payment of 
wages and other entitlements is shared 
and the worker has the ability to pursue 
a claim where one exists (and where, as 
is often the case, the actual employer is 
able to avoid claims or no longer exists) 
against the host employer.
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Conclusion

The problem of insecure work and an unregulated labour hire system 
requires urgent solutions.

The scope and scale of this problem is large, and while the Victorian 
government is not in a position to resolve a number of issues related to 
precarious work and the Australian industrial relations system, a licencing 
system for labour hire agencies is something that can be implemented.
A licencing system that establishes:

• A payment of a bond and annual license fee to the Victorian Government 
to operate a labour hire company in Victoria.

• A State register of licensed Labour Hire companies.

• A threshold capital requirement to operate a labour hire company in 
Victoria.

• Core requirements for license holders and related parties.

• A dedicated compliance unit.

While further reforms need to be implemented by the Commonwealth to 
adequately address issues surrounding insecure work, the opportunity Victoria 
has must be grasped in order to protect workers and to treat them as valued 
members of our communities. 
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Employers - Job seekers -

Home / Find Work / HARVEST - Strawberry Planters 

HARVEST - Strawberry Planters 

< Back to search results *Favourite this job 

Posted O day ago. G people have viewed this job. 

Description 

A Strawberry farm 20 minutes north of Caboolture is seeking the services of 30 Strawb~rry Planters. 
This work is due to commence at the end of March 2021 and to cont inue for approximately 4 weeks 
with the possibility to follow into other harvest positions. 

Applicants must have the availability to work 6 days a week, to work in a variety of weather 
conditions, be physically fit and you must have your own reliable transport due to the location of the 
farm not being close to public transport. Accommodation is available with negotiation with employer. 

This position will be pa id at an piece rate as per the Horticulture Award MA000028, you will paid $60 
per 1000 Strawberry plants planted. 

For more information or to apply for this position, please contact MADEC by phoning (07) 5294 7000 
between 8:30am and 5:00pm Monday to Friday and quote Vacancy ID 2292049822 

Please note that only successful candidates will be contacted and random drug & alcohol testing is 
also conducted on this farm . 

< Back to search results 

0 Protect yourself: 

Location: 

Salary: 

Work Type: 

Tenancy: 

Location: 

11111 -Award 

Casual position 

Temporary position 

--f Beerwah QLD 4519 

How to get here? 

How to Apply: Please phone Sky & Kristy at 
MADEC Australia CABOOLTURE 
by phoning 0752947000. 

Job ID: 2292049822 

Source: Employment Service Provider 

Last Modified: 16 March 2021 
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Home / Find Work / Fann Labourer / Picker - Seasonal Work {April 2021 to January 2022) 

Farm Labourer/ Picker - Seasonal Work (April 
2021 to January 2022) 

< Back to search results *Favourite this job 

Posted Q days ago. m) people have viewed th is job. 

Description 

Hillwood Berries Pty Ltd require Pickers / Farm labourers to start at the end of April 2021 and fi nish 
January 2022. 

Work wil l primarily be berry picking unt il the Tasmanian harvest season ends (approximately May 
2021). 

From May until the end of June, work will be at the Hillwood site and/ or other sites in the surrounding 
area (under labour hire agreements) and is likely to include tasks such as pruning and planting. 

Then this team relocates to various berry farms in the Caboolture region in Queensland (under a 
labour hire agreement with these fa rms). 

The team returns to Tasmania around November for the start of the next harvest season. 

Picking duties are performed under a Horticulture Award 2010 Piecework Agreement. Your wage will 
be ca lculated through the quantity of trays of punnets that you have picked and packed fru it into that 
meet qualtty and weight standards. Trays must be delivered to the Quality Control Station/ s. Other, 
non-harvest tasks may be piece-rated, these will be detailed within the Piecework Ag reement. 

General farm work will usually be paid hourly, with renumeration set at Level 1 rates under the 
horticulture award (currently $24.80/ hr). 

Points to note: 

Hours during the season can be long, and rostered work often includes weekends. 

You will need to ensure that you are available to work all hours required on a rostered basis. 

You will need to have your own, reliable form of transport. 

The durat ion of the working days cannot be predicted, as they are dictated by the quant ity of f ruit 
available on the day (which is largely weather dependant). 

This will be a labour-intensive job and work can be repetit ive. If you have never worked on a farm 
before, please consider this be fore you apply. 

Please note that Hillwood Berries is only seeking applicants who are available to work for at least 6 
months. Please do not apply if you are only looking for a shorter-term position. 

How to apply: If you are in terested, kindly complete the application form found at the link below and 
you will be contacted via email if you are successful in proceeding to the next stage. 

2021 Hillwood Bernes Job application form 

Only applications made via the link above will be considered (as this enters them onto the Hillwood 
Berries application system). 

-

Location: 

Salary: 

Work Type: 

Tenancy: 

Hours: 

Positions: 

Location: 

11111 -Award 

Casual position 

Temporary position 

30 - 38 approx. -
~ 139 Hillwood Rd HILLWOOD 
TAS 7252 

How to get here? 

How to Apply: Please see the description. 

Job ID: 2291996535 

Source: Public Employer 

Last Modified: 12 March 2021 

Q Print job lilil. Job Outlook 

CJ Training Courses 

Share this job vacancy: 
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Employers • Job seekers • 

Home / Find Work / seasonal work - apple picking 

seasonal work - apple picking 

< Back to search results * Favourite this job -

Posted CD days ago. CfD people have viewed this job. 

Description 

Newton Orchards Labour Solutions requires 80 casual workers for seasonal picking work in 
Manjimup WA from mid February until end May (3 months). 

Working on several orchards around Manjimup for Newton Orchards Farming, apple picking is very 
physically demanding work, often in very hot/dusty or cold/wet conditions, involving constant ladder 
use and carrying/bending over to empty full bags of fru it of up to 25kg. 

Anyone wanting to apply should be able to withstand the arduous and monotonous nature of the 
work, and endure variable weather conditions while working outside. We require our seasonal 
workers to be available for the full season. When applying could you please advise the full period you 

are avai lable. 

The work is paid on piece rate under the Horticultural Award 2020. 

Hours vary between 30-45 pw, often including early morning starts and weekend work when required 

in peak periods. Some downtime between varieties should also be expected. 

The successful applicants will be required to self-relocate to our region for the duration of 
employment and resource their own accommodation and transport. 

To register please email work@newtonorchards.com.au 

< Back to search resu lts M·MN 

Location: 

Salary: 

Work Type: 

Tenancy: 

Hours: 

Positions: 

Location: 

-
$40,000 - $60,000 

Casual position 

Temporary position 

"'f Lot 62-66 Franklin St 
MANJIMUP WA 6258 

How to get here? 

Job ID: 2291604308 

Source: Public Employer 

Last Modified: 03 March 2021 

Q Print job l!!!!. Job Outlook 

Q Training Courses 

Share this job vacancy: 
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Employers • Job seekers • 

Home / Find Work / Berry Harvest 

Berry Harvest 

< Back to search results *Favourite this job 

Posted 9 days ago. G1!)i people have viewed this job. 

Description 

Tasmanian Berries pty Ltd is a family owned business operat ing 2 farms close to the picturesque 
town of Deloraine. 

Harvest Workers are requ ired fo r the upcoming season commencing mid November 2020, work wi ll 
be available for the duration of at least 6 months with the potent ial of longer term roles. The work 
will be based at one of the following farms; 

- 280 Exton Rd, Exton TAS 7303 

- 9 Christmas Hills Rd, Elizabeth Town TAS 7304 

Work will be primarily Berry Picking and Packing. We pay by the weight of fruit picked and packed to 
the standard required, rates do fluctuate depending on the crop situation. 

There may be the opportunity for general farm work and supervis ion roles within the harvest team . 

If general farm work is conducted, it will be paid as an hourly rate, All work is performed under the 
Horticulture Award 2010. 

Hours of work are dependant on the crop situation, number of staff on the day and largely affected 
by the weather condit ions. Harvest work runs 7 days a week and we use an online roster fo r staff 
requi ring certain days off. 

Tasmanian Berries will generally only accept applicants who are available to work for the fu ll 
season, we may require extra staff from Jan - March during peak season for people looking for 
short-term work. 

*HOW TO APPLY*: If you are interested, please use the link below to complete the application form, 
you will be contacted via emai l if you are successful with your application 

https://tasmanianberri es.com.au/ picker.html 

< Back to search results W·NM ... 

Location: 

Salary: 

Work Type: 

Tenancy: 

Hours: 

Positions: 

Locat ion: 

Above Award 

Casual position 

Temporary position 

'f 280 Exton Rd EXTON TAS 
7303 

How to get here? 

Job ID: 2291017699 

Source: Public Employer 

Last Modified: 15 January 2021 

Website: http://tasmanianberries.com.au 

Q Print job W!! Job Outlook 

'v Training Courses 

Share this job vacancy: 
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-"~ Australian Gomnmeol 0»} jobactive Employers • Job seekers • 
';(~ poweredbyJobSearch 

Home / Find work / Fruit Picker 

Fruit Picker 

< Back to search results * Favourite this job 

Posted m days ago. CD people have viewed this job 

Description 

We are seeking berry pickers to harvest strawberries, raspberries and blackberries on our Berry Farm 
located at Red Hills Tasmania 40 minutes from Launceston and 40 minutes from Devenport 

Harvest ing has commenced and we will continue to harvest through to the end of May. 

To be successful in th is role you will need 

To be physically fit and able to work on your feet for t he full duration of your shi ft. 
To be self-motivated and able to work well independently. 
To be able to respect and implement instructions in a time ly manner. 
To have an eye for detail and quality 
A will ingness to work in all weather cond itions f rom hot and dry to wet and muddy. 
To be available to work up to six days a week w hich includes weekends. (p lease do no apply if 
you do not meet these requirements). 
Willingness to pick all berry types. 
To be fl exible and available to start work f rom 6.30am to various fi nishing times. 
Your own method of t ransport and accommodation. 
A tax fi le number and if applicable a valid Visa to work in Austra lia. 

Employment is on a casual basis paid under the Horticultu ral Award 2020 You wi ll be paid a piece 
rat e of pay system. This means you are paid for each tray of berries you pick, therefore the more 
trays you pick the higher your income wil l be. 

You will be required to attend an onsite induct ion prior to commencing employment. 

If you bel ieve you meet ou r requirements and wish to apply for this position, please go to our website 
at murrakei fa rms.com.au and complete the online Job application. Please do not forward your 
Resume and Cover letter through the Job active site 

< Back to search results 

0 Protect yourself: 
Cyber criminals are taking advantage of COVID-19. Be extra cautious about who you give your information to. 

> Never give your bank or credit card details or date of birth when applying for a job. 
> Check if the job is genuine by researching the employer and contacting t hem before applyi ng. 
> Watch Don't get scammed by a fake job ad for more tips to protect yourself. 
> If something doesn't seem right,~~ 

Location: 

Salary: 

Work Type: 

Tenancy: 

Hours: 

Positions: 

Location: 

11111 

Not Specified 

Casual position 

Temporary position 

Approx 38 hrs 

~ 20 Cassidys Rd RED HILLS 
TAS 7304 

How to get here? 

How to App ly: Please see the description. 

Job ID: 2291149553 

Source: Public Employer 

Last Modified: 28 January 2021 

Website : https://www.murrakeifarms.co ... 

Q Print job Ii!!! Job Outlook 

9 Training Courses 

Share this job vacancy: 
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-~ Australian Go-.mment II}}} jobactive Employers • Job seekers • 
~ powered by JobSeaJch 

Home / Find Work I Farm Labourers - Apple Picking 

Farm Labourers -Apple Picking 

< Back to search results *Favourite this job 

Posted G days ago. filt people have viewed th is job. 

Description 

We requi re up to 80 hardworking, physica lly able, reliable & preferably experienced pickers and 
packers to work in the upcoming season. Work to commence approximately late March 2021 . Must 
be available and ready to start from then. 

Al l to offer guaranteed availability for a minimum 5 days per week, 8-10 hours per day for 
approximately 6 - 9 months. Early starts. Possible extra hours of work to ensure al l crops are 
picked/ sorted as well as general duties completed to the quality required by management. Must be 
will ing to undertake all duties as instructed and able to travel to and reside in the Narre Warren North, 
Officer and Pakenham area and surrounds. 

Some of the duties requi red are general farmhand labouring such as netting, replacing materials and 
general farm maintenance. Thinning, manual picking, and pruning of apple trees according to size, 
colour and ripeness. Discarding of rotting and over ripened fruit as per management instructions. 
Very physical work. Carrying of fru it in canvas bags (approximately 10-15kgs when full) strapped to 
shoulders then gently emptied into plastic fruit bins. 

Outdoor work which can be very cold and wet OR very hot and dry. Labour intensive (physica l) work 
and long hours in all weather. Rel iabil ity, attention to detail and high concentration levels required . 
Due to the nature of the industry, we require people with flexible working days and hours and no 
pollen allerg ies or the like. Ability to follow instructions is a MUST. You wil l be working in teams. 
Modern Horticu ltural Award 2010 Piece Rate system as well as fiat casua l hourly rate are on offer 
depending on tasks. 

Abi lity to adhere to company QA and OH&S requirements is essential. Drivers licence and own 
transport would be beneficia l as there is limited public transport access to the farm during the hours 
required. Work is offered through an agency on a casual basis. 

Applicants wishing to apply must fi ll out our application form using the fo llowing link -
https://form.jotform.co/921 10553241 848 Incomplete applications wi ll not be considered. Please do 
not call growers directly. Only successful/ shortlisted applicants wi ll be contacted. Applications dose 
5:00pm EST 15/ 02/2021 

< Back to search results 

Location: 

Salary: 

Work Type: 

Tenancy: 

Hours: 

Positions: 

.. CONN.ECT 

Location: 

11111 
~ NARRE WARREN NO RTH, VIC 

Award 

Casual position 

Contract position 

~ NARRE WARREN NORTH VIC 
3804 

How to get here? 

How to Apply: Please see the description. 

Job ID: 2291200086 

Source: Public Employer 

Last Modified: 01 February 2021 

Q Print job W!! Job Outlook 

Q Tra ining Courses 

Share this job vacancy: 

fU~lB 
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-~ A,stnll,o Gornmm, nt [I)}} jobactive Employers • Job seekers • 
~ powrued by JobSearch 

Home / Find Work / Apple Pickers 

Apple Pickers 

< Back to search results * Favourite this job 

Posted e days ago. GD people have viewed this job. 

Description 

Linx Employment is seeking to employ 150 energetic workers to assist with apple picking across 
various apple orchards with in the Devenport/Sassafras area. Start date is expected to be end of 
February or early March and will continue for approximately 3 months. 

To be considered for this role, you will need to; 

Be fi t, healthy and agi le 
Enjoy working outdoors and tolerate working in a variety of weather conditions 
Be able to climb and manoeuvre a ladder 
Demonstrate skil l in working with speed and efficiency 
Wi llingness to take direction and follow instructions 
Energy and drive to persevere with repetitive work tasks for up to 8 hours per day 
Motivation to work autonomously as well as a team player 
Positive attitude and aptitude to learn and apply new processes 
Be reliable and committed to working the duration of assignment 

Successful cand idates wil l be offered employment on a casual basis under the Horticu ltu re Award 
201 O working an average of 30 hours per week. Work will be paid at a contract (piece rate), 
which means that the more you pick, the more you can earn . 

A standard working day will consist of approximately 8 hours, including breaks. Candidates will be 
required to start work between 6.00am and 7.00am depending on crops/ products read iness and 
management requirements. Flexibility in your availabil ity is crucial in horticulture, as crops 
growth/ harvest is weather driven and may be intermittent. 

Applicants living outside of northern Tasmania must demonstrate a commitment to relocating for the 
duration of the ent ire employment period. 

To apply please attach your resume and cover letter. 

Applicants must state your right to work in Austral ia and provide evidence, e.g. Va lid Working Visa. 

- only successful applicants will be contacted-

- Please note that random Drug and Alcohol test ing may be conducted during the assignment 
period-

For more information cont act our office on 63302471 

< Back to search result s W·NM .. 
0 Protect yourself: 

11111 
Location: 

Salary: 

Work Type: 

Tenancy: 

Hours: 

Positions: 

Location: 

-Award 

Casual position 

Temporary position 

Min 30 hrs pw -
-f Bass Hwy DEVONPORT TAS 
7310 

How to get here? 

Job ID: 2291309474 

Source: Public Employer 

Last Modified: 10 February 2021 

Options: Indigenous Identi fied Posit ion 

Website: http://www.linxemployment.c ... 

Q Printjob WI! Job Outlook 

Q Training Courses 

Share th is job vacancy: 
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FAIR WORK COMMISSION 

Matter No.: AM2020/104 

Horticulture Award 2020 

 

STATEMENT OF LACHLAN SINCLAIR WAKEFIELD 

 

I, Lachlan Sinclair Wakefield, of 166 Saint Killian Street, Whitehill in the State of Victoria, 
state: 

 

BACKGROUND 

1. I am currently employed as a Beekeeper at Warral Maldon in Maldon, Victoria.   

2. I am currently studying a Certificate III in Agriculture at Murrey Malley Training Centre. 

3. Where I refer to a conversation in this statement and I cannot remember the exact 
words used, I have stated my best memory of the words spoken, or the effect of what 
was said. 

4. I have experience working in the horticulture industry. I worked for three harvest 
seasons (2018, 2019 and 2020) at an avocado farm in Tabulam as well two weeks at 
an orchard in Mallanganee in 2020.    

PICKING WORK 

5. Around the start of August 2018, I went to Tabulam in New South Wales with the 
intention of working on a farm.  

6. I arranged to stay at a hostel in Tabulam named Toku Iwi Backpackers.  

7. At the hostel there was the main house which has four or five dorm style bedrooms 
and then there were also caravans and tents that people could stay in. I stayed in a 
tent. There were also three communal kitchens that everyone would use.   

8. When I arrived at the hostel, I was speaking to other people staying there and most of 
them were working at a blueberry farm nearby. They told me if I wanted a job there, I 
needed to go to the farm and fill out an application in person. 

9. A couple of days later I went to the blueberry farm. While I was filling in the application, 
someone working at the blueberry farm told me that there would not be any work for 
two to four weeks. I still put in my application. 
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10. I had been at the hostel for about a week when the hostel’s phone rang. I answered it 
and it was the owner of an avocado farm nearby. She said to me, “Can you spare seven 
pickers for tomorrow?”. She told me that the avocado trees were about to start dropping 
fruit so they needed more pickers and that we would be paid hourly rates. I told her that 
I was available and that I would find six others.   

11. The other six from the hostel and I worked at the avocado farm picking avocados on 
hourly rates for three days. After that, the avocado farm offered to keep me on as a 
picker.  

12. I worked at the avocado farm until October 2018. The season was winding up and I 
decided to leave and go travelling overseas.  

DISCUSSIONS WITH PIECEWORKERS 

13. At the hostel there was no mobile phone reception and no internet. I spent most of my 
time chatting to the other people staying there. Mainly I talked to people about their day 
at work. 

14. Because most of the people staying there were being paid piecerates at the blueberry 
farm, the most common questions I would ask people were, “how much did you make?”, 
“how many buckets did you pick?” and “how were the blocks and the fruit?”. The most 
common answers I would get when I asked how much they made was, “nothing”, “shit”, 
“fuck all”.  

15. Most of the blueberry farm workers told me that they were struggling to make $100 
dollars a day. The well-paid ones would make about $160 per day. 

16. The blueberry farm workers were always struggling to make enough money to pay for 
rent and food. I could not put anything in the fridge, or it would get taken and I saw car 
pooling to the extreme.  

17. On the days when I wasn’t working, I would watch them pile into cars. There would be 
up to eight people sitting in a three-seater van. I finished at the avocado farm earlier in 
the day than the blueberry farm workers. I would be back at the hostel, and I would 
watch them pile out each night. This would happen every day.  

18. When I asked why they needed to have so many people in the vans, someone answered 
with words to the following effect, “so they save on petrol and afford other things”.   

19. Two of the six workers who came to work with me on the avocado farm, as set out at 
paragraph 11 above, had taken time off from picking blueberries to work for hourly rates. 
The avocado farm didn’t need that many people, so I was the only one who stayed on. 
The others had to go back to picking berries for piecerates.  

20. Both of them would constantly ask me if there was work at the avocado farm. Anton, 
one of the two workers would complain to me about the blueberry farm, saying “its shit, 
its shit money”.   

21. I worked with Anton during those first few days picking avocados and he was a good 
picker. He and the other worker, Kat, ended up going back to the avocado farm when 
the farm had more work.  
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PIECE WORK 

22. After I had been working at the avocado farm for about three weeks the blueberry farm 
contacted me and asked me if I wanted a job with them picking blueberries for 
piecerates. Based on what I had heard from the blueberry farm workers at the hostel, 
I turned down the offer without hesitation. 

23. I always hear about well paid piece rate jobs in the media, but I have never actually seen 
them. Most of the blueberry farm pieceworkers were struggling to make $100 a day and 
the best paid of them could make about $160. I was not going to leave the avocado farm 
where I knew how much money I was going to earn, and I had guaranteed work. The 
blueberry farm workers were beholden to the weather and dud blocks where there was 
hardly any fruit to pick.    

24. I think piecerates would be motivating provided that I could actually make a decent 
amount from it. I don’t enjoy slouching, it makes the time go slower. But the people 
I spoke to and lived with, none of them could make a solid amount of money picking 
anything other than cherries. I remember hearing about people picking tomatoes. People 
spoke very poorly of picking tomatoes. 

25. If the AWU variation was successful I would be more likely to accept a job on piecerates 
because it side steps the whole issue of not being able to make any money on 
piecerates. I would have the minimum to fall back on. Having a minimum floor would not 
demotivate me, I would still be motivated to make as much money as possible.  

 

 
_______________________________ 
Lachlan Sinclair Wakefield 

Date: 
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FAIR WORK COMMISSION  

Matter No.: AM2020/104  

Horticulture Award 2020  

 

REPLY STATEMENT OF DR JOANNA HOWE 

 

1. I make this statement in response to a report written by Greg Houston dated 11 June 2021 

and filed on behalf of the Australian Fresh Produce Alliance in this application 

(HoustonKemp report). 

2. This is the second statement I have made in this matter. My first statement is dated 19 March 

2021. In my first statement, I provided some information about my background and 

experience, at paragraphs 1–6. Further to that information, I now attach, at JH–4, a copy of 

my curriculum vitae. 

3. On 21 June 2021, I was invited by the United Workers Union (UWU) to provide a statement 

in response to the Houston Report. A copy of the request by the UWU is attached to this 

statement and marked JH–5.  

Paragraphs 155–157 of the HoustonKemp Report 

4. I refer to paragraphs 155-157 in the HoustonKemp report which state that: 

155 Research Report JH-1 does not appear to quantify the average pay received 

by piece rate workers or the proportion of piece rate workers that earn an 

hourly rate below the minimum wage.  

156 Rather, Dr Howe’s conclusion that piece rates earn an hourly rate that is 

‘well below the Award minimum rates’ appears to be based on outcomes of 

the focus group and findings from two other relevant reports… 

157 It is not clear how Dr Howe reaches the conclusion that workers who are 

on a piece rate earn ‘less than $15 an hour’ based on the research report 

JH-1. There are two references to a $15/hour rate in research report JH-

1. 

5. Research Report JH-1 is the report Towards A Durable Future: Tackling Labour Challenges 

in the Australian Horticulture Industry.1 It was the basis of a three-year national study into 

the conditions of work in the horticulture industry. The study was funded by industry and 

commissioned by VegetablesWA and was undertaken by an interdisciplinary research team 

consisting of five scholars across two universities. I was the project leader on the study and 

the lead author on the final report. It builds on a pilot one-year study funded by Horticulture 

1  Hereafter referred to as the Towards A Durable Future report. 
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Innovation Australia. This research formed the basis for the Towards A Durable Future 

report and for the conclusions on piece rates in my first statement. 

6. The three-year national study is the most systematic and thorough investigation of workforce 

issues in the horticulture industry to date in Australia.  

7. The research project implemented a three-phase, mixed methodological approach to analyse 

the nature of labour supply and regulation issues in Australian horticulture. The project 

combined a literature review, a quantitative survey and extensive qualitative research. A 

range of methodologies is essential for research. The HoustonKemp report refers only to 

quantitative research as robust. This is not accepted within the Social Sciences. Both 

qualitative and quantitative methodologies are useful and important and both have their 

inherent limitations. A mixed methodology approach seeks to overcome the limitations from 

relying on one type of methodology. 

8. Qualitative research is a research method used in the Social Sciences to provide an in-depth 

exploration and understanding of social interactions, systems and processes. To put it simply, 

quantitative research uses numbers to help us understand “what” is happening (as well as to 

some extent “why” and “how” it is happening). Qualitative research uses words to help us 

understand more about “why” and “how” something is happening (and, sometimes “what” 

is happening). 

9. I now turn to a brief explanation of the three phases of research underpinning the study.2  

10. The first phase involved meetings with key stakeholders and secondary documentary 

analysis. In this phase we established a Stakeholder Reference Group which included 33 

representatives from federal government departments and agencies, industry associations, 

unions and other relevant stakeholders.  

11. In the second phase of the project, the research team engaged the services of OmniPoll, a 

professional market research company, to administer a national survey of vegetable growers 

with valid responses by 332 growers. The Australian Bureau of Statistics (ABS) estimates 

there are 4,024 vegetable growing businesses in these states (plus another 533 business in 

other states/territories). Peak industry associations in these states provided contact lists for 

businesses registered as vegetable growers. The combined list contained telephone numbers 

for 1,552 contacts, which after accounting for duplicate phone numbers and businesses who 

were identified as not being vegetable growers, resulted in a sample frame of 1012 

businesses. The survey administered by OmniPoll should be regarded as a survey of this 

population subset, rather than a survey of the entire Australian population of vegetable 

growing businesses.  

12. The third phase of the project involved interviews and focus groups with a total of 355 

individuals. In order to gain as complete an understanding as possible of issues facing the 

horticulture industry and given the diversity of the industry in terms of geography and market 

segments, we selected 13 regions located in these six Australian states and territories. 

Examining such a wide range of case studies also enabled greater appreciation of the different 

ways in which these issues emerged and how responses were developed at a local level. The 

following table summarises the number and location of interview and focus group 

participants in Phase Three.  

2  For a full explanation of the methodology, see Appendix A of Towards A Durable Future.  
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Location 
Interviewee 

Participants 

Focus Group 

Participants 
Participant Roles 

Binningup, WA - 12 Growers, workers 

Bundaberg, Qld 17 - 

Growers, workers, recruitment 

agents, hostel managers, industry 

association, trade union official, 

government representative 

Darwin, NT 1 15 
Growers focus groups, industry 

association, workers 

Gingin, WA 1 33 
Growers, workers, labour hire 

contractor 

Griffith, NSW 14 - 

Growers, undocumented worker, 

Accommodation/labour providers, 

harvest recruitment office, industry 

association, government agency, 

local council, hospital social workers, 

church, community organisations  

Lockyer Valley, 

Qld 
2 4 Growers, industry representative 

Katherine, NT 3 23 
Growers, workers, labour hire 

contractor 

Mildura and 

Robinvale, Vic 
21 - 

Local business, workers; community 

group, growers, hostel owner, union 

official, church representative, labour 

contractor, local government official, 

state government official, heath 

worker 

Orange, NSW 1 12 
Growers, workers, labour hire 

contractor 

Stanthorpe, Qld 24 6 

Growers, workers, 

accommodation/labour providers, 

harvest recruitment office, police, 

local council, Mayor 

Virginia, SA 13 12 
Growers, workers, training provider, 

industry association 
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Location 
Interviewee 

Participants 

Focus Group 

Participants 
Participant Roles 

Wanneroo, WA 6 40 
Growers, community 

representatives/legal aid 

Wide Bay-

Burnett, Qld 
11 - 

Growers, worker, local government 

officials, accommodation providers, 

industry representative, church 

representative 

13. The 13 case study locations shared a number of similar characteristics as well as key 

differences that made them suitable for comparison. In all cases, horticulture was among the 

largest industries in the local economy in terms of its contribution to gross regional product 

and employment. However, differences were present in relation to crop variety, distance 

from major cities, labour flows, distribution markets, local infrastructure, eligibility of the 

region’s postcode for the 417 visa extension for working holiday makers (WHMs), and its 

attraction as a tourist destination. These similarities and differences facilitated comparison 

and analysis of outcomes, resulting in a rich study.  

14. To verify information obtained from the case study interviews and focus groups, primary 

documents provided by stakeholders and reports from local media, industry and government 

were also analysed. Additionally, we undertook interviews and focus groups with a total of 

51 key stakeholders with particular knowledge of the horticulture industry and issues faced 

within it. These additional participants included industry representatives, unions, 

government representatives, community organisations, labour hire contractors and harvest 

labour office managers, and a closed and unrecorded focus group with representatives from 

the partner countries and territories in the 417 and 462 visa subclasses. Finally, we undertook 

one additional focus group in Melbourne with seven WHMs and two additional focus groups 

in Sydney, one in person with 21 WHMs and the other with four WHMs via teleconference, 

to supplement those who took part in interviews and focus groups in each case study location. 

15. We used the qualitative data analysis software NVivo to organise and manually code the 

interview and focus group transcripts. This is an accurate and established method for 

analysing qualitative data in the Social Sciences used for the making of generalisations drawn 

from patterns observed in case studies.3 It is a ‘systematic approach to review participant 

views collected from an experience in order to allow patterns and themes to emerge over 

multiple passes through the data’.4 At the end of the analysis we had identified 56 main 

themes called “Nodes” in the Codebook.5  

3  On qualitative research methodology, see further: Ben K Beitin, ‘Interview and Sampling: How Many 

and Whom’ in Jaber F Gubrium et al (eds), The SAGE Handbook of Interview Research: The Complexity 

of the Craft (2012, 2nd ed, SAGE Publications, Inc) 243; Daniel E Ho and Larry Kramer, ‘Introduction: 

The Empirical Revolution in Law’ (2013) 65 Stanford Law Review 1195, 1201; Kathy Charmaz, ‘Special 

Invited Paper: Continuities, Contradictions, and Critical Inquiry in Grounded Theory’ (2017) 16(1) 

International Journal of Qualitative Methods 1609406917719350; Joel D Olson et al, ‘Applying 

Constant Comparative Method with Multiple Investigators and Inter-Coder Reliability’ (2016) 21(1) 

Qualitative Report 26, 27. 
4  Joel D Olson et al, ‘Applying Constant Comparative Method with Multiple Investigators and Inter-Coder 

Reliability’ (2016) 21(1) Qualitative Report 26, 27. 
5  See JH–6 for the Codebook. 
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16. The methodology described above afforded us the opportunity to gain a comprehensive 

understanding of labour dynamics in the horticulture industry in Australia. While the survey 

was not of all growers and while these 13 cases are not able to capture every possible 

horticultural context, cumulatively both the quantitative and qualitative research used in this 

study provided a national overview and a very detailed picture of the industry within a 

number of geographical locations.   

17. Utilising these three phases of qualitative and quantitative research, and by including 

perspectives of growers and a wide range of other industry stakeholders, this approach is best 

placed to provide a complete understanding of issues within the industry and pressures on 

the various stakeholders. For instance, it is important to supplement surveys with qualitative 

research, such as case studies involving interviews with diverse stakeholders, in order to 

verify employer claims regarding the extent and underlying causes of their labour supply 

challenges.6 

18. These complementary methodological techniques enabled us to analyse the different and 

often contrasting perspectives of different stakeholders. This mixed methodology approach 

strengthened the integrity of the research process and the veracity of the findings. 

19. Therefore, in response to paragraph 160 in the HoustonKemp report, in my first statement 

where I state at paragraph 19 that “the data from my research” is the basis for my view that 

piece rate workers are “paid well below the Award minimum rates, generally earning less 

than $15 an hour”, I am making this statement as a general, expert assessment formed through 

my extensive and robust mixed methodology research of labour practices in the horticulture 

industry over many years.7 

20. However, in order to fully respond to the HoustonKemp report’s claim that there is no 

evidence to support my conclusion that workers on piece rates are generally paid well below 

the Award minimum rates, generally earning less than $15 an hour, I now turn to a detailed 

summary of the findings and data from the research team’s three-year inquiry in relation to 

piece rates. 

21. The Codebook for the research (see JH–6) identifies 56 Nodes under which the data was 

coded. Data on piece rates was coded in the following Nodes with “Pay”, “Types of Pay” 

and “Exploitation”, the top three Nodes in which data on piece rates was coded. 

Node8 Sources9 References10 

Pay 36 70 

Training 27 36 

Ethnic-gender segmentation 38 74 

6  Sam Scott, ‘Migration and the Employer Perspective: Pitfalls and Potentials for a Future Research 

Agenda’ (2013) 19(6) Population, Space and Place 703.  
7  See JH–4 for my CV. 
8  This refers to the theme emerging from the data. 
9  This refers to the number of interviews and focus groups in which this theme emerged. 
10  This refers to the number of instances in which the theme arises in the transcripts of interviews and focus 

groups. 
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Node8 Sources9 References10 

Enforcement 28 42 

Exploitation 61 204 

Types of pay 47 73 

Labour cost 21 39 

Supply chain 20 36 

22. In Phase Two we used a semi-structured interview method with a set of core questions. 

Interviewees were asked a series of questions in relation to remuneration. The following 

extracts from the data are a representative sample of the types of responses we received about 

workers’ pay on piece rates. These indicate extremely low wages for piece rate workers 

involved in the study.  

Interviewees Response  

WHMs focus 

group, Darwin 

“We worked in the same place and the cherries was very bad this year 

with the weather and so because of the rains they all cracked and so for 

the pickers, we had to check cherry by cherry … so you can’t make 

money and so you make like $5 per hour.” 

“So for one day, I’ve done like 20 bucks in 7 hours.” 

“The piece-rate, the thing is that they, in my experience on the farm, it 

was a group effort, so if the group was good then everyone got paid 

alright but if you have one really hard worker and you are stuck in a group 

with two other people, then it’s not great because they average it out for 

all three of you. I think that’s kind of like you’re throwing the wolves 

together and then you see what comes out, and that’s how the farmer 

can get away with not paying the hourly rate.” 

WHMs focus 

group, Gingin 

“I work before on a farm in Carnarvon, it was piece-rate, it was 15 kilo 

of beans for $12 ... so $7 an hour.” 

WHMs focus 

group, 

Katherine 

“Like you just work for $5 an hour because the bucket price was just 

rubbish.” 

“We had 12 days of picking raspberries and it was terrible, I mean piece-

rate, you get 80 cents per punnet … For the first week we probably 

earnt just over $200 and we were doing 8, 9 hours a day. The first 

day’s paycheque was $28 for a 7-hour day and they charged you for your 

equipment so they took $20 off that.” 

“You’re being forced to work piece rate but the crops wouldn’t be very 

good, so they’d say, ‘Don’t pick any of these because it’s diseased’ and 

you’d spend all day walking up and down and looking for fruit to pick 

and you’d be expected to do all of that in your own time. Yes, just $3 a 
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Interviewees Response  

bucket would take you half an hour, 40 minutes for the bucket 

because the crop’s just not there.” 

“You just can’t make the minimum wage. You can’t get it when you’re 

paid piece rate where you’ve got to be really fast … it’s impossible to 

pick it when you’re being told to go and pick bad fruit to clean the rows, 

when you’re supposed to be picking the good stuff, you don’t get paid for 

the bad fruit when you’re getting sent back to clean the rows.” 

WHMs focus 

group, 

Melbourne 

“I worked for 3 different farms. The first one was piece-rates and it was 

terrible. They like didn’t pay, they had like no fruit bushes and so I 

worked for 8 hours and I think made 40 bucks and that was really – I 

stayed for 3 days and they didn’t want to pay us, so we left. And then the 

next farm that I found paid $9 per hour when the minimum wage was 24 

and that was the one that we weren’t sure how they count the days. But I 

did a lot of work with him just because he had steady work and then 

eventually I found like a blueberry farm and they paid the minimum wage 

at the time which I think was $20 or $21 an hour and they had breaks.” 

“I got 12 cents per tree so I needed to plant a lot of trees. I made about 

$15 an hour, $100 a day.” 

“Yes, I also worked for 3 days at a tomato farm and we earned on piece 

rates what ended up being $5 an hour for 6 kg of the little cherry 

tomatoes.” 

“Yes definitely. I had a piece rate job where most of the workers didn’t 

even get $10 per hour. The farms don’t care if people leave after a few 

days, because there are always new backpackers, who try the job or even 

stay with the bad money, because they can’t find something else.”  

“Oh there was nothing – no piece rate agreement, you just showed up 

and they just verbally told you at the end of the day what the rate was 

and it changed every day, every single day.” 

WHMs focus 

group, Orange 

“10 hours, $10. $1 an hour…We had no choice as well…because we 

need to get 88 days first…We do anything because there’s no choice.” 

WHMs 

interviews, 

Stanthorpe 

 “We two are working in salads, you have to work as a team and you get 

paid one box $1.40. So actually for every box you do it’s like 70 cents 

per person and it’s impossible to actually [sic] so many boxes that you 

can earn anything. They say on the papers you sign, they say, ‘Oh you 

can make 15% plus than the hourly wage’. But it’s just impossible. Like 

really … Yeah, even the people working there for now a couple of weeks. 

They do for two people like about 180 box a day. It’s just nothing, like 

you don’t earn even $120 in eight hours.” 

“$3 an hour we worked. But the price was actually really wrong. Like 

we got $27 for a thing of oranges. But his farm, I don’t know why but 

they had a really bad season.” 
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Interviewees Response  

Grower 

interview, 

Stanthorpe 

“There’s a couple here that worked at a strawberry farm for two or three 

days, they’re from Ireland. They made $160 in four days I think on a 

contract piece rate and they just said that nobody in the crew could 

achieve the output that was required to make a minimum wage. I said I’d 

give them support if they wanted to take it further but he was like I’m 

here for a good time, not for something like that and that’s how farmers 

get away with it because the people that are here for a good time are not 

going to follow through. They move on. The people that are desperate put 

up with the unfairness.” 

WHMs focus 

group, 

Stanthorpe 

“Raspberry picking – we worked eight or more hours but we get $30 or 

$40 for the day.” 

“We called the harvest office and she said, ‘this is going to be one of the 

best jobs, people are queuing for it.’ So we were just like, ‘yeah, this is 

going to be great, we’re going to earn loads of money’. Day 1 we earned 

$31.50 for the entire day … seven hours work but we worked out to be 

paid like $20 an hour we’d have to fill four bins up each but it’s just no 

possible…and like have you seen the size of the bin? They’re like big 

crate things. They’re bigger than us, they’re literally probably like this 

with the tables and chairs, about this high…no-body in the whole place 

even came close to making the minimum wage.” 

“It was a contract piece rates job…whole 2 weeks under $200 dollars 

for 8 hours a day.” 

Local worker 

interview, 

Stanthorpe 

“You had to do a whole row for $16 and I got maybe a quarter of the way 

down the row and it took me like over an hour so I’m working on $4 an 

hour. I can sit at home – I don’t want to. I can sit at home on Centrelink 

and get $500, $600 a fortnight and someone wants to pay me $4?! I’m 

Australian, I don’t need to – I’m no-one’s slave.” 

WHMs focus 

group, 

Virginia 

“Let’s just say, 8 o’clock you’d go to your farm and then they have let’s 

say a hundred bins that they’ve got to do. So whoever is, you know quick 

gets the more bins. Obviously there was two of us, so we decided to do a 

bin together just for morale and make it look like it goes up quicker. So, 

you know, you could have one day could be trees this high with oranges 

the size of footballs and it would take, let’s say, 30 minutes to fill up and 

there was one instance where we got a little bit late to the farm and there 

was only like one bin left and there was only about three oranges on each 

tree and he wanted every orange off the tree, so you know, you spend two 

minutes going up and down, so I think we were there for about four or 

five hours, so it worked to be like $3 each an hour.” 

“I got like 5 bucks. It was six hours. Still not $3 but [laughs] an hour.” 

There was one pay cheque that I only got $40…I went to make my 88 

days. I was constantly looking for another farm and I had lined up to do 

cherry picking with a really nice family, it seemed like an excellent place 
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Interviewees Response  

and because of the weather it got delayed for three or four weeks and I 

finally gave up on that as I had spent all this time waiting. 

WHMs focus 

group, 

Wanneroo 

“Not when I was early picking, especially at the start it was difficult to 

do more than one row a day. Sometimes I was getting $90 a day … for 

7 hours.” 

“You would get $8 a rack and if you’re a good picker it’s $150 a day. I 

made $100 a day for nine and a half hours.” 

“I did get paid less at the end because you’re forced to work in orchards 

where 75 per cent is already picked so you really looking to find 

cherries so you don’t get much pay. But it’s the only way.” 

WHMs focus 

group, 

Melbourne 

“I think on this farm there was like 5 of us who weren’t willing to leave 

until we got paid and he kind of realised he had to come back with the 

money. So we did get paid in the end, but, yeah, it was like, I think like 

$40 for 8 hours of work on piece rates.” 

WHMs focus 

group, Sydney 

“The pear farm was $30 a bin – a massive crate that took a whole day to 

fill! The second farm was a woofing farm so we got our accommodation 

and food for free in order to work for our days to be signed off. The third 

farm we got paid per box, I think it was $4 or $5 a box.” 

“I got paid piece-rate on one farm, hourly on another. The piece rate 

agreement was very vague and I felt I was hugely underpaid.” 

23. The study found that there were a number of factors why piece rate workers received low 

pay and appeared to accept low pay. For WHMs, the reason for the latter was because of the 

need to complete an 88-day period of specified work in order to earn a visa extension. The 

following extracts are a representative sample from the data. 

Interviewees Response 

WHMs focus 

group, Darwin 

Participant: Because we have to, yeah, to do the values of the farm days 

and we have not choice to try to make some money and to do that….it 

is very hard to find farm jobs. 

WHMs focus 

group, 

Katherine 

“No choice. Just for, I was just staying for my visa days, to get the 88 

days.”  

“It’s kind of hard to get farm work, so it’s like, what do you do, because 

if you get kicked off that one, then it’s really hard finding work. … You 

are forced to work there, because you can’t afford to move anywhere 

else and you’re just trapped.” 

WHMs focus 

group, 

Melbourne 

“Even one of the girls I knew, like the guy told her, if she had sex with 

him he would sign off on her 88 days that day and I was like, ‘Call in 

and tell them’ but she was like, ‘I’m working on his farm, I just want to 

get my 88 days and be done with it’ and so she didn’t do anything, she 
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Interviewees Response 

didn’t report it, she just found a different farmer to work for but I didn’t 

know who he was really, so I didn’t feel like I could call in. Like I don’t 

think they want to hear third-party reports about a farmer, like how do 

they believe that?” 

“It’s the only way to get the 2nd year visa. If I had had a choice I would 

not have done it or stuck it out being paid a pittance as long as I did. So, 

ultimately I would not recommend it to anyone.” 

Local 

government 

official 

interview, 

Griffith 

“The thing is, we’re encouraging a program or a body of people to come 

to the country and the only reason they’re coming to rural Australia is 

because they have to do their 88 working days to stay the extra year. You 

know, so we’re almost putting a noose to their head saying, ‘If you don’t 

do this, you can’t stay’. Because we have no trouble, like saying the solar 

farms that would come to the area, they have no trouble attracting people 

to that kind of work when they know they’re going to be earning $30 an 

hour. So maybe half the problem too with horticulture is this piece rate.” 

Community 

stakeholder 

interview, 

Griffith 

“The 88 days costs them [WHMs] a fortune. Most of them, the general 

view is now, you don’t go unless you’ve got $2000 in the bank because 

it’s going to cost you money to do the 88 days. This is not a time when 

you make money, it’s a time when you lose money so you can get an 

extra year on your visa.” 

FWO official 

interview, 

Stanthorpe 

“The ones that are more likely to be underpaid or exploited are ones 

where the employer, whether it’s a contractor or grower, has some 

sort of hold over them. The 88 days are a big driver of that. It’s really 

important to a 417 visa holder to do their 88 days. Now, sometimes 

their planning is very poor and they tend to leave that towards the end of 

their first year that they’re here on a 417 visa, because they’ve got to do 

their 88 days within, you know, a specified time. Now if they’ve left it 

to, say, the last few months before their first year expires, there’s a great 

deal of urgency to do that in 88 days. Some rogue operators know the 

level of, I guess, stress that that causes and the urgency to do the 88 days 

and get that signed off and then approach immigration with your 

documentation. In some cases they’ll underpay you and say, ‘Well I f 

you want a second year, you’re only getting this much as a rate of pay. 

Or worse, you have to pay me to sign off that visa documentation.’ So 

what we’re seeing is, with visa holders, the 88 days is worth more to 

them than the correct rate of pay.”   

24. The study also found that the 88-day period meant that it was very difficult for WHMs to 

obtain the standard of average competency set by the grower because they had no prior 

experience in horticultural work and only worked in the industry for the minimum period 

required to earn a visa extension. We found that some growers used piece rates to pay low 

wages to this group of workers in lieu of training WHMs to get up to the speed of average 

competency. The following extracts from the data are a representative sample of the types of 

responses we received about the interaction between the costs of training and the use of piece 

rates. 
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Accommodation 

operator 

interview, 

Stanthorpe 

“It’s hard to know with underpayment who’s right and who’s wrong 

because if some people are working on piece rates, there is no bottom 

figure that somebody can work for a farmer. I had a guy in here this 

morning and he said he’d been working in [name of farm omitted] and 

the money was just terrible on piece rates. I said to him, ‘you wouldn’t 

have made any money in one day and you won’t on any contract piece 

rates job for probably two weeks, which is how long it can take to build 

up to the speed for an average competent worker. To me, average would 

probably be 60 to 70% of the people that are working there, should be 

capable of earning X amount of dollars. You might get some that are 

10% or between 5 and 10% normally at the top who will earn 

extraordinary money.” 

“On big farms, farmers can’t be standing behind every single worker. 

They have to go contract or they couldn’t possibly make any money if 

they were paying an hourly rate on a huge farm that employs 50 or 100 

people or something. They have to do contract because people can’t be 

trusted to work, especially backpackers, they’ll just sit under a tree if 

you were paying them hourly, or they’d take 40 minutes for lunch 

instead of half an hour. It happens all the time…If they’re hourly, it’s 

all down to the supervisor.” 

WHMs focus 

group, 

Stanthorpe 

“Some ladies making $90 a day and others who’re making $40 an hour 

because they’ve been doing it for 10 years. You can’t expect that of 

backpackers who just come here for the first year and have their first 

experience on a farm. We just can’t make anything.” 

WHMs 

interviews, 

Stanthorpe 

“We’ve been doing the thinning for weeks and he said ‘you’ll be slow 

at first but you’ll pick it up, you’ll get faster, you’ll earn more money’ 

but we didn’t seem to pick it up fast but we thought we would get better. 

But we’re really struggling to pick up the pace so we’re not earning 

much – I think the last couple of pays worked out we were working 

about $10 an hour and the first few days was much less. Even now, last 

pay, I got paid like $450 and we worked 51 hours so that’s less 

than…and it was the hardest days’ work we’ve ever done in our lives, 

slashes all over hands, blisters.” 

Griffith local 

government 

official 

“We’ve still got to have a workforce that is productive and I’m not sure 

that our locals and our backpackers are job ready yet. The whole thing 

with horticulture is the skill set has never really caught up with other 

industries where they train internally. You don’t hear about too many 

farmers or big businesses out there associated with horticulture that 

supply training. A lot of the training is on the job but certainly don’t 

see too much tertiary or education towards that side.” 

Registered 

labour hire 

contractor 

interview, NSW 

“The biggest problem with your backpackers of today is they don’t like 

piece rates. It’s just one thing that they can’t, you know, do it for long 

enough to get the skills to be any good at the game. That’s one of the 

reason why it’s hard for legitimate operators like me to market myself 

up against some of other contractors because they’ll just take a group 
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of Malaysians and all they want to do is work and they’re not too fussed 

about what they’re getting paid.”  

Growers focus 

group, Gingin 

For us the 88 day thing is a pain in the butt because we get so many 

staff who are only here to do the 88 days. So, you’ve got someone 

sitting in a paddock and with my industry it’s so competitive we can’t 

pay hourly rates to pick fruit, we’re paying piece rates.  

Accommodation 

provider 

interview, 

Griffith 

“They’re usually around 18 cents or 13 cents a tree. An average person, 

if they do well, they can do a minimum of $150 a day, on an eight-hour 

day. If you do better, some people are earning two to three hundred 

dollars a day. If the employer sees that the person is too slow and not 

making quota, then basically they would let them go. The same thing 

with the broccolini packing shed, which is the other contract base 

we’ve got. We say to them, ‘Look we’ve got this happening and we 

would like to say to you, if you’re not making money, let them go 

again.’ Orange picking, we discourage people to do orange picking. I 

did it myself. Unless you’re working there a week, you won’t make 

anything. When people go and pick oranges, I say to them, ‘Be 

prepared to work for at least a week before you can see any benefit’.” 

25. The study found varied labour practices by growers. Some growers used piece rates to 

motivate horticultural workers to be productive and efficient in lieu of supervisors and 

because of the geographically dispersed and large spread of many farm operations. In 

contrast, other growers reported using hourly rates combined with close supervision to 

overcome this challenge. 

Interviewees Response 

Growers focus 

group, 

Binningyup 

“We do hourly. We’re kind of thinking about piece-rates but I actually 

haven’t got around to working how to do it. Probably we’re looking at 

for the broccoli, for the picking and the packing of the broccoli because 

you get very much some people just plod along, they’re so slow. That’s 

where we kind of, we lack that skilled middle management or 

supervisory kind of people that can be driving everyone along.” 

“We pay hourly. We break them into small teams and they sit with a 

supervisor, a grey nomad or a natural leader amongst them. We let them 

know there’s an expectation, we need an average of three bins per 

person out of your team…you give them targets to keep them in 

line?...It does work, yeah. It’s all about supervision. As [name omitted] 

said, you could do piece-rates but you’d have to be over the top of them 

all the time and you know that’s a bit of a balance to get there…But the 

thing is it does help when you come and say to them, ‘I think you’ll 

need to speed up here, if you want to talk, you can talk and work at the 

same time’.” 
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“My grandfather used to say, ‘So that’s $20 an hour let’s take it. I’ll 

pay you $10 an hour for your right arm and I’ll pay $10 an hour for 

your left arm. If you only use one arm I’ll pay you $10 an hour. I still 

use that now occasionally when I get a slow one, ‘do you want to go 

one-handed? I’ll pay you half the wages’.” 

Growers focus 

group, Darwin 

“I can ascertain productivity. I don’t need piece rates. I know that at the 

end of the day how many bins are in the shed. I can then calculate what 

it’s cost me to pick that box and freight for that fruit….No I don’t think 

[the workers work less hard on hourly rates]. Oh some of them do, some 

of them will but we have tried a piece rate and they picked everything 

they could find instead of being selective. I want selection. I want the 

ripe fruit put in the boxes on the trailer because I don’t want rubbish 

put on. I don’t want next week’s put on. I don’t want last week’s put 

on. I want good fruit.” 

Growers focus 

group, Gingin 

“With the pruning of – grape pruning, that’s actually paid piece-rate 

per vine but in saying that we still have to have them up to speed for 

them to earn the minimum wage they get per hour. So we’ve got to train 

them well enough that they’re pruning fast enough to get at least the 

minimum wage otherwise we can’t keep them. And they understand 

this, it’s how it works. Basically 90% of them hit that and actually do 

quite a lot more.” 

“We use piece-rates. It gives them the opportunity to earn a hell of a lot 

more than the minimum wage. Like for instance we had two Korean 

boys that came out about 2 years ago, fresh out of the Army and 

basically hit the pruning like I’ve never seen before. Like I’m pretty 

sure they were running and I just couldn’t keep up with them.” 

Registered 

labour hire 

contractor 

interview, NSW 

“Obviously, we can’t refer workers for positions on farms that are not 

at the award rates. But my argument with the government is piece rates. 

How do you determine what is a correct rate? I mean, because the 

farmer could come out and show me eight workers that are there, and 

if I haven’t referred the people, he could be stacking up three young 

workers for all I know and showing me, ‘well those people picked 

seven bins today, at $30 a bin, so that’s $210 a day’. But then my guy 

might be making $50 a day. How can you really say that is not ok? How 

do you really know? We do onsite inspections but it’s hard to tell 

what’s going on.” 

“It’s just that some of the industry work is hard. I mean, onion picking, 

you go out in a paddock and you’re surrounded by sometimes 100 

workers out there. It’s 40 degrees heat. The really good workers are 

normally from either India or Turkey and that can handle the heat and 

especially the Turkish pickers. I’m sending out fair coloured 

backpackers and they’re getting out there at say 6.30 in the morning. 

These professional backpackers get there at 3.30 in the morning and 

work with hats that have got little lights on them and those guys are 

earning their $200 a day. Our guys can’t do that. But it’s very hard then 
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to go to the farmer and say, ‘Well, you’re not paying enough’ because 

he is. That’s probably my biggest gripe in horticulture and viticulture 

work. There’s just not enough training to help these guys get up a 

standard so they can get up the average competent worker and 

earn a decent wage. I don’t expect the government’s going to pay a 

backpacker training levy.” 

Growers focus 

group, Orange 

“ We wouldn’t have enough people if we didn’t have piece rates. We’d 

have to double the amount of people…Because of the sheer volume 

that one person can pick of say apples for argument, they could pick 3 

bins and earn a salary or wage I should say. But some guys are picking 

6 and 8 and 10 bins a day so that means we are going to have two people 

to do the same amount of work. And if they’re on wages they will not 

work that hard.” 

“[Without piece rates]… the other thing is, our best pickers will leave 

the industry, like your really gun pickers that travel around, if they’re 

going to be put on an hourly rate, they’ll be out of here… Yeah, they 

just won’t do it.” 

“One cherry season I do remember this one particular picker was 

making $4,000 a week and that was net in his hand every week because 

he went out there and he just picked to his heart’s content…We will 

definitely have a labour supply issue without piece rates.” 

Grower 

interview, 

Stanthorpe 

“Because we worked out what was a fair rate. It’s a fair rate to do the 

tree. I mean, ultimately, it probably is maybe to our financial detriment 

but I think for us, we are happy with that. Because we know then we 

don’t have to plod them along. We don’t have to be there with the ones 

who are on a hourly rate who are going slow, saying ‘hang on, you’ve 

got to increase your productivity or you’re not going to stay. You’re 

only earning 80% of the award rate’. I’d say just about all of ours do 

earn more than the award rate and the ones that are not, there’s an 

obvious reason and you’ll talk to them and they’ll say, ‘I’m quite happy 

with that’ because they want to work less hard with less pay. They’re 

happy they haven’t got a boss out there yelling at them because they’re 

not doing what the expectation is.” 

Grower 

interview 2, 

Stanthorpe 

“With a labour cost of 60%, I mean I can understand there’s pressure’s 

to try to take some back from the worker in terms of money…contract 

(piece rates) is tricky and there’s lots of arguments and problems and 

disagreements and conflict because all of a sudden they’re not getting 

the minimum wage and their friend’s earning more or someone’s got 

better trees. I feel I can just manage it with hourly. I find it’s easier to 

manage but like I said, I’ll identify the slow ones and I’m not going to 

keep paying the slow guy an hourly rate, my business just can’t afford 

it. I’ve got no choice but to put pressure on them and say, ‘Look you’re 

going at this much slower than everyone else. I’m sorry but you’re 

going to have to go faster or find another job’.” 
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Grower 

interview, 

Toowoomba 

“Our harvesting team are piece rate because of the nature and style of 

farm that we are and our products. They’re predominantly always paid 

piece rate. We can’t change our piece rate people over to hourly rate 

because our piece rate staff like that have been here for 10 or 15 years 

and they actually earn far more than hourly rates…So we’re caught 

between a rock and a hard place and there’s all these people running 

around saying, ‘piece rate is really slave labour’ but our people do 

really well. We have people on farm that can earn $40 to $60 an hour, 

simply because they’ve learnt how to do it and they’re more than happy 

to come to work.” 

Growers focus 

group, Virginia 

“Piece rates get a bad rap in our industry because when they’re applied 

inappropriately and it’s largely down to those cowboy examples out 

there.” 

Grower 

interview 1, 

Virginia 

“They are all paid an hourly rate in the glasshouse and then there’s a 

bonus scheme on top of that. Piece rates has its own challenges, 

obviously quality is an issue with piece rate. We just got a fact-finding 

tour back from Europe, they set the standards in horticulture with 

glasshouses and we are miles off the pace with efficiency at work. I 

mean their harvesters and pickers work double our speed.” 

Grower 

interview 2, 

Virginia 

“We don’t pay piece rates because it’s too hard. A couple of reasons. 

One if they go really fast but we get a quality issue at the end. How do 

you manage that as part of the system? Sometimes we get stuff that 

comes in and it is half rotten and you have to grade harder. So how do 

you pay the same piece rate for non-homogenous output. I tried to work 

through it but I just couldn’t get it to work. It wasn’t air on them and it 

wasn’t fair on us…so we went to a different system whereby if our 

supervisors met the labour target overall and didn’t have a knock out, 

a quality knock out, or didn’t have a safety injury, then they got a 

bonus.” 

Grower 

interview, 

Wanneroo 

“I think [piece-rates] are essential. And I’ll tell you why. If you’ve got 

400 people onsite, and you’re talking 400 people spread over 250 acres, 

it is impossible to visually monitor them at all times. Now given that 

the vast majority of our labour supply are coming as backpackers and 

the vast majority are hunting visa extensions and they’ve had a heavy 

night on the drink or something like that, they go out to the field and 

you know, strawberry fields are fantastic, they’ve got all these little 

plastic covers everywhere and they just go and roll under one of the 

covers and they go to sleep. If you get them on a casual hourly rate you 

can’t even see them. But with piece rates it’s all recorded. So what we 

do is monitor the work rate and we have a requirement that if because 

obviously you’ve got a training period and that sort of thing, but anyone 

on any given day if they can’t hit 60%, they’re fired immediately. And 

so by doing piece rates firstly it’s a motivation because you can’t 

supervise every worker and you can’t stand there cracking a whip.” 
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Accommodation 

provider, Wide 

Bay Burnett 

“Even with the whole pay thing, people say to me, Australians are too 

lazy, they won’t get of their arse and do the work. I say, ‘well, maybe, 

but I wouldn’t go to work not knowing what I was going to be paid and 

then working for a piece rate that changes throughout the day and then 

not knowing for possibly one week or two weeks if I’ve even met the 

minimum standard rate of pay’, which is what the law says is supposed 

to happen but almost never does.” 

26. The study found that piece rates were set by some growers on the basis of a worker’s race, 

ethnicity or visa type. Growers who selected workers based on these attributes perceived 

certain groups to be more hardworking and compliant, and less likely to report or complain 

about low wages received on piece rates. This selective recruitment based on race, ethnicity 

and visa featured prominently in the qualitative data. The following extracts from the data 

are a representative sample of the types of responses we received about the segmentation of 

the horticultural workforce and the effect of this on the setting of piece rates. 

Interviewees Response 

Community 

stakeholder 

interview, 

Griffith 

“ Or varying piece rates at the farm. That’s the other one that I came 

across in Queensland recently … So it was different visa categories 

and different ethnicities got different bin rates, for the same work. 

So locals got $90 a bin, seasonal workers got $70 a bin and it kind of 

went down from there. Then the European backpackers, then the Asian, 

mostly Taiwanese and Hong Kong backpackers got less. 

Undocumented workers got the least … And at this particular place, 

that’s the locals be-quiet money. It’s all about making them feel like 

they’re getting the best deal, because they’re the most potential to kind 

of speak out, because they’re local and you can’t manipulate them. You 

don’t have those strings or accommodation and payslip sign off, and all 

the rest.” 

“No, this [varied piece rate] is all labour hire companies. I’m sure the 

farmers just pay a flat rate … the fee to the labour hire contractors. And 

these same contractors supply to some of the biggest farms [name 

omitted] … In one case, [name omitted] had been given notice of a visa 

compliance check, and of course, the contractor rang everyone and 

said, ‘If you don’t have a visa, don’t come to work tomorrow.’ So that 

meant that 200 workers shrunk down to 80. There were ten teams of 20 

that shrunk down to 4 teams. So that’s the kind of numbers of people 

who then just literally disappeared from the accommodation 

overnight.” 

WHMs focus 

group, 

Melbourne 

“Yeah because he didn’t want to pay us a proper wage, so he didn’t 

want to pay us with payslips because he would have got in trouble had 

he not been paying us the right wage. So, it was interesting. We were 

in the Europeans team. He had other labourers brought in from 

India who were on much less. He [the farmer] was Indian and he had 

these Indian labourers on the farm as well that I’m pretty sure they were 

brought over to work and did nothing else, like we worked 7 days a 
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week, but we could take a day off but he was really begrudging of us 

taking a day. The Indians just worked all the time … One of the 

younger [Indian] guys spoke English but he was pretty guarded with 

what he said and he didn’t say a whole lot. He intoned that he wasn’t 

paid well, that we made more than he did because their [the Indians’] 

wages were dropped but that once he’d paid off his debt for coming 

over, he’d be allowed to go free.” 

Community 

stakeholder 

interview, 

Mildura 

“I think we need to talk about the cohorts within this space 

separately, because the backpacker, what they face versus the 

undocumented versus the permanent resident, the asylum seeker, 

the visa holder, are all different within this space. So I think I’ve 

mentioned about the layers of exploitability. So you’ve got people on 

Centrelink who are exploitable in a particular way. An asylum seeker 

is exploitable in a particular way, and then backpackers, and then – so 

the less educated you are, or the more precarious your position, the 

more exploitable you are. Backpackers are exploitable because they 

want to get the 88 days and kick on with their visa and then you’ve got 

the undocumenteds [sic], who are just completely precarious.” 

Labour hire 

contractor 

interview, 

Orange 

“ I think they’re giving the worker less because the dodgy contractor 

they’re usually hiring the illegal people, they just can’t work away and 

just quit the job that easy but if you’re doing it properly like us, we 

employ only legal people and they then, once they feel, “Oh I just can’t 

make money”, they just walk away…but the illegal people will take 

anything … even the lowest pay.” 

WHMs focus 

group, 

Stanthorpe 

“So, the fruit was really, really small and lots of bad fruit. So we went 

to see a guy from [a registered labour hire company-name omitted] and 

he went to see the farm and he said, ‘You have to pay more because it’s 

so much work …’. We had four people, I think on one bin and it took 

us four hours. So you’re like two hours for four people and you get $27 

for everybody. And so the farmer said, “Oh no, I won’t pay more. I can 

get Asians, they do it. And he didn’t even pay us did he? He didn’t 

pay us.” 

Growers focus 

group, Orange 

“I know for a fact some apple packers down there, they’ve told me, 

have illegals in there and they just fly under the radar, they pay them 

cheaper and those guys aren’t playing the same level field as other 

apple packers in the industry. So, it’s the illegals that get exploited, 

not necessarily the backpackers.” 

Growers focus 

group, 

Binningyup 

“We’ve got a next-door neighbour as well who is a commercial tomato 

grower and they tend use almost exclusively Asians but they work for 

just about non-stop for next-to-nothing seven days a week and they 

don’t want to stop…As a general rule, backpackers from Asian 

countries are very, very respectful, incredibly respectful. They 

won’t [complain], you know, they’re probably easily 

intimidated…I think the Europeans are very much aware of their 

rights in this day and age.”  
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Accommodation 

owner 

interview, 

Bundaberg 

“So that’s $30 in a day. They’d get a payslip if it wasn’t cash and it 

would say they worked 1.5 hours. It wouldn’t say that they picked six 

buckets, it would say just 1.5 hours… but there wouldn’t be 

complaints…there are a lot of people here – more the Asians – that 

end up being indentured almost. They get advertised overseas, not 

here. You can look for Gumtree and it will come up written in Korean 

or Taiwanese. So they’ll pay $500-$1000 bond and when they get here, 

they’ll take their passports and their travel documents so they can’t 

actually leave.” 

Growers focus 

group, Darwin 

“I think that if they [the labour hire contractor] offered me an Italian 

today, I’d tell them to keep them. Most of the Germans are not too bad 

though….We’ve just had our first Indonesians last year and one of 

them wants to come back and we are letting him come back…And we 

have found them [the Indonesians] so respectful and they’ll just do 

anything to please and if you say, ‘Listen, do this, do this’, they’re 

really keen, looking, looking, looking and you’ll say, ‘Can you come 

here?’ and he’ll sprint over to see you, whereas the others will just go 

dah, dah, dah you know and just dawdle.” 

Labour hire 

contractor 

interview, 

Griffith 

“So that’s what I’m saying, the ones that obviously can’t speak almost 

a word, which I’m guessing, they’ve got to not be proper legit ones. 

But I’ll be honest with you, I’ve said we’ve had them in the past but 

the Chinese, the Malaysians and those groups, the Asian groups, 

they’re great pickers. They’re quick. They know what hard work is, 

you know, and quite often it’s funny with them, they actually prefer 

piece rate because they can go like the clappers and actually earn above 

minimum award wage. So they’re quite happy to be on a piece rate 

because the harder they work, the more rewarding it is.” 

Growers focus 

group, 

Katherine 

“I guess there’s two classes of backpackers. There’s guys that are 

more so coming in for the purpose of working, more from probably the 

Asian countries, that they’re coming in for working and they’ve 

developed a reputation probably as harder, harder general workers as 

opposed to European backpackers. There’s a number of nationalities 

that are just here for a good time and they need to do the 88 days 

to get their second visa.” 

Labour hire 

contractor, 

Mildura 

“The Vietnamese, let me be very racial and say the Vietnamese, 

their piece rate is very good. Their quality, the Vietnamese quality of 

work is quicker, they’re more, I don’t know, I don’t know how they do 

it honestly, I don’t. But they will make $300 a day, $200 a week, you 

know, working eight hours. That’s take home, forget about the tax. It’s 

cash in hand. That’s to me, above the minimum wage. But you put an 

indigenous Malay or the Chinese Malay in there, he’ll do $20 or $50 a 

day. On the same patch, the same vine, on the same hour. So where do 

you draw the line? Is it the worker, or is it the piece rate?” 

Local council 

official 

“I think it’s because you don’t have the Europeans doing the work. 

Because as soon as you get the Europeans or Australians, they know 
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interview, 

Stanthorpe 

what they’re entitled to, whereas you have the Asians that come over 

and they don’t know. They don’t know that this is – they should be 

getting more under piece rates. They don’t know that this is not 

acceptable where they’re living or where – you know, and I think that’s 

the problem. They put the Asians into the strawberries, raspberries 

and blueberries picking, because they’ll do it without any sort of 

complaint.” 

27. The study found that the piece rates provision in the Horticulture Award is challenging to 

enforce in an industry which is geographically dispersed and heavily reliant on temporary 

migrants and labour hire contractors. In addition, as each farm operation is different, the 

study found that assessment of whether a piece rate worker was being paid according to an 

accurate assessment of average competency typically required on-site inspection, which is 

difficult to achieve in practice. The following extracts are a representative sample from the 

data. 

Interviewees Response 

Fair Work 

Ombudsman 

interview 

“So you’re not meant to just arbitrarily pluck a figure out of the fair that 

you’re going to pay a kilo or a punnet … You have to ensure that that rate 

complies with the provisions of the modern award. So that’s where we 

spend a lot of time in discussions, in education, checking and trying to 

check that the piece rate meets that average competent employee 

provision of the award. Every farm is different. There’s no industry 

standards about what an average worker does because you could work in 

a certain crop but farms differ from farm to farm because there’s different 

conditions of working, how fast or slow you can pick and pack and all of 

that sort of thing. So that [piece rates] is probably the most 

problematic area of the horticulture award for us to enforce when 

we do our work.” 

Union official 

interview, 

NSW 

“It’s hard for the Fair Work Ombudsman to get on site. They can rock up 

to the site and the farmer’s still got the right to refuse them entry and they 

do regularly … Yes we too really struggle on sites with the dodgy 

employers and we’ve got competent organisers in all the regions and they 

know who the dodgy employers are and we inform the Fair Work 

Ombudsman. We’re not the only people that inform the Fair Work 

Ombudsman. We know that good farmers inform the Fair Work 

Ombudsman, and we know that community groups inform the Fair Work 

Ombudsman. But they [the FWO] have limited resources and powers.” 

Grower 

interview, 

Bundaberg 

“I just prefer to get someone else to work it out [the piece rate]. Yeah, 

I just want ten people to turn up, pick and they must leave and then 

I just write a cheque to that crowd [the contractor] and they sort it out. 

Because you’ve got to train them and you’ve got to make sure they’ve 

done their inductions. You’ve got to pay their wages into all their separate 

bank accounts. You’ve got to then pay all their super into all their – and 

that’s a lot of paperwork when you’re trying to pick and pack and 
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Interviewees Response 

everything else. So it’s much easier to just pay someone to sort out all 

that stuff.” 

Industry 

association 

official 

interview, 

Queensland 

“I’ve seen products in the supermarket, grown by growers who I know 

have been done by Fair Work three or four times. So those people, and 

this particular grower I’m thinking of, runs around the countryside saying 

he builds the costs of the fines into his cost of doing business because it’s 

still cheaper than paying his workers correctly.” 

Growers 

focus group, 

Orange 

“It’s a legal requirement. If they’re going to be supplying the packing 

shed then they have to supply the payslips. But there’s many loopholes. 

The 50 people that are on the books, you know there’s another 50 out 

there. I can’t prove if they have 60 or 70 and whether the other 10 were 

illegals, that could be cash out the back.” 

Labour hire 

contractor 

interview, 

Mildura 

“The grapes is the one that will cost to clean up. I’ll be brutally honest 

about that one. Because they’re so many small farms – they’re small 

family growers all paying piece rates. They’re 150 different growers in 

Mildura/Robinvale. Yeah, you’d virtually have to knock on every door 

to see, you know, ask them to look at their books. Even if you look at 

their books, you won’t necessarily get to the bottom of them. I’ll give you 

an example, like … [name omitted], he’s a big grower and he’s got 7 

different ABN numbers. It’s impossible to get to the bottom of it.” 

28. The study found that very few workers have the power to negotiate piece rates. Piece rates 

were largely arbitrarily set by growers and could be subject to change because of supply 

chain pressures. The following extracts from the data are a representative sample on this 

point. 

Interviewees Response 

WHMs focus 

group, 

Stanthorpe 

“On this strawberry farm, there was a lady there, Louise – she was like 

50 odd years old, picking strawberries all day – every day – and she 

made $200 a day easy and then there was this English guy, built like a 

first grade football player. Like you’d think, fit, hardworking, he 

struggled to make $50 a day for a 10 hour day but it was his first season 

doing it though…On your contract it says the average worker should 

be able to earn minimum wage or more but that doesn’t happen. Last 

year I was an average strawberry picker, I did not make $20 an 

hour. I made maybe $13, $14 or $15 on average. I was the average 

picker. This year I was faster but I still can’t get the minimum wage 

and I’ve been there six months.” 

WHMs focus 

group, Darwin 

“ I think the worst aspect is that there’s more than one way to pay. It’s 

the piece rate obviously. I think there is incentive, yes. They say, ‘Oh 

you can make a lot of money’ but if you’re a newbie, a new person, you 

are not going to make a lot of money right away. It takes time. So the 

employer, in a way, doesn’t have to really pay the money. I think the 

fact that a lot of the employers can essentially say things to you like, 
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“Oh well, you know, there’s caravans coming up all day, people 

looking for jobs. If you don’t like the piece rates here you can just 

leave.” 

Community 

stakeholder 

interview, 

Griffith 

“Woolies and Coles, their buyers, their main buyers are standing up on 

a pedestal going ‘Everyone has to be doing the right thing here, 

everyone has to be moral about what they do and all the rest of it, they 

don’t give a shit frankly. They really don’t care, so long as they’re 

getting their product at the lowest price. They’re making all those 

noises but they really don’t care. I mean they were still buying [name 

omitted], they were still buying his tomatoes after he was raided and he 

flooded the market so all the small growers who were doing the right 

thing couldn’t even get their tomatoes to market. It’s just such an ugly 

scene.” 

WHMs focus 

group, 

Katherine 

 “And the thing is really, we’re working to the price of punnets 

which was going up or down every day…. so some days we would 

go and the price of punnets would be 80 cents but then other days it 

would be over a dollar and then it would be back down to 80 cents.”  

Growers focus 

group, 

Wanneroo 

“If you get rid of the undocumented, I tell you now Coles and 

Woolies will only have half their produce. And as much as they’ve 

got their ethical sourcing and everything, they do turn a blind eye.” 

Grower 

interview, 

Mildura 

“So vegetable prices are very low, tomatoes are five bucks a box, you 

know, top of $12 I think for a ten kilo box. All the vegies are, you know, 

as low as they can go. They [growers] can’t sell them all. Strawberries 

are about to reach a glut stage, I dare say, and every year you look and 

you say, ‘well, at $5 a box if you’re shipping it away, the box costs you 

$1.50 just for the box, how do people do it?’ I know from here if I 

wasn’t paying proper piece rates I’d be losing a lot of money.” 

“The growers aren’t paying correct wage rates…it’s the same in 

Chinese veg you know. I mean, they’re one, you know, they keep on 

producing at $1 a bunch or three bunches for $1 some times and the 

maths doesn’t add up unless there’s something dodgy. It’s a big 

problem if you’re trying to compete in the market and you are doing 

the right thing. Well it’s almost like you can’t compete unless you do 

the wrong thing – I think that’s where the industry’s got to…It’s 

bad for competition, totally. Yeah, it doesn’t drive efficient, it doesn’t 

drive innovative things. All it drives is that we have to reduce our 

wages, what we’re paying.” 

Grower 

interview, 

Stanthorpe 

“I think a lot of [visa holders] get into situations where they need 

money. They haven’t got a very good understanding of English and so 

they are open for exploitation. I’ve got this young Aussie guy, he was 

working for a contractor previously and he was doing something with 

strawberries, the rate was set he said when he went in there. He worked 

out a way he could do the job quicker and he started making 30% above 

what the award rate was. The contractor came in and changed the 

rate. It was the same job, he just changed the rate. To me, that’s 
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exploitation. It’s as simple as that…Moving the goal posts. He ended 

up getting $16 an hour.” 

WHMs 

interviews, 

Stanthorpe 

“The farmer said our supervisor could fill a bin in 45 minutes and 

we said we wanted to watch him do it. I mean no-one could do that. 

That would mean he would have to pick 77 apples per minute and load 

them in carefully…I just can’t live on $8 a day.” 

WHMs focus 

group, Perth 

“I did get paid less on piece rates because you’re forced to work in 

orchards where 75% is already picked so you’re really looking to find 

cherries to pick. So you don’t get much pay but it’s the only way to get 

your 88 days.” 

Growers focus 

group, 

Wanneroo 

“ We pay piece rates and our piece rate is irrespective of the price I’m 

getting. The piece rate is set by us to do it in a fair way. So every day 

we’re looking at it and if there’s less fruit and the workers are slow 

you’ve got to pay more.  That’s how it is. But some guys don’t do it 

that way. If the price is cheap, then they drop the rate.”  

“They’re not supposed to get the minimum wage. If you read it properly 

and this is the thing, it’s the average competent employee. Now I’ve 

been to Fair Work several times and what determines an average 

competent employee, they can’t tell you. They won’t give you a 

determination. I know growers who have 200 workers and they set 

their piece rate so one person on the farms makes $22 plus 25% so 

it’s like 25 bucks. But they work it out so one person makes the 

money. But to me that’s not right, you’ve got to have a fair 

percentage of the farm but what this, Fair Work, won’t tell you.” 

Accommodation 

provider 

interview, 

Griffith 

“Picking oranges is probably our next biggest problem here in Griffith 

because it’s getting harder to find the pickers because of the piece rate. 

Because they pay per bin. I think they pay – now I could be wrong – 

generally from $30 to $35 a bin. I think it’s three bins of oranges to a 

tonne…If they’re going to get $300 or $400 a tonne and they’ve got to 

pay the person to pick it well. Then they have to pay for water and 

electricity. It gets to the point where the farmer hasn’t made 

anything….It’s not a very good job. It’s a shit job, up and down the 

tree all day picking oranges carrying this heavy bag around on the 

front of you. It’s a bad job, they’re not getting enough pay for it. 

And the farmers are paying too much and not getting anything…It’s 

almost impossible. Impossible because everybody’s just importing 

juice from the other side of the world which is cheaper than what they 

can do here and that comes to the pay rate too, doesn’t it, in the end?”  

Paragraph 159 of the HoustonKemp Report 

29. I refer to paragraph 159 in the HoustonKemp report which states that the “survey results 

report that 65 per cent of piece rate workers are paid above the award rate”. Paragraph 164-

165 notes the methodological limitations to the national survey of vegetable growers and 
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states that the survey results contradict my assessment that piece rate workers are paid well 

below the Award minimum rates. 

30. The survey of vegetable growers has methodological limitations which is typical of most 

survey research. These limitations are acknowledged in Towards A Durable Future and 

described more fully in the earlier report, Sustainable Solutions: The Future of Labour 

Supply in the Australian Vegetable Industry, which was the outcome of the one-year pilot 

study funded by Horticulture Innovation Australia. 

31. There are, however, inherent difficulties in quantifying piece rates in an industry like 

horticulture that is defined by seasonality, geographical dispersion, reliance on contractors 

and a largely temporary migrant workforce. Government cooperation would be required to 

conduct a quantitative survey of the workforce as this would be the only way to obtain the 

contact details of the entire sample of visa holders. However, even if this were achieved there 

would be constraints as this sample would exclude undocumented migrants who are not on 

a valid visa or are breaching a visa condition. Chapter Five of Towards A Durable Future 

establishes undocumented workers are a substantial subset of the horticulture labour force.  

32. It would also be difficult to use a quantitative survey to assess whether piece rate workers 

were being underpaid given that this hinges upon average competency. Even if a survey 

found that a large proportion were being paid under the Award hourly rate, this does not 

necessarily mean that these workers were paid in breach of the award.  

33. Cumulatively, these aspects make a national, quantitative survey of the workforce 

methodologically challenging to achieve in practice. The HoustonKemp report, in its 

expressed preference for quantitative research does not acknowledge these particular 

dynamics and attributes of the horticulture labour market, and appears to have been authored 

by an econometrician/statistician without any relevant, qualified experience in the 

employment and/or immigration fields, and with no track record researching in the 

horticulture industry. 

34. The survey of vegetable growers has limited use in establishing whether piece rates are paid 

in compliance with the Award, which is why I did not refer to it in my witness statement. It 

provides the responses of growers in relation the question, ‘for an average competent adult 

worker, what’s the approximate hourly rate you pay for ordinary time, if you use piece rates?’ 

The survey found that 17% were classified as paying below the award for hourly rates and 

15% for piece rates. However, it is important to note, as we do in the Sustainable Solutions 

and Towards A Durable Future reports, that these groups had substantially different sample 

sizes. Only 63 growers recorded an answer to the question on piece rates. In contrast, 247 

growers reported an answer to the question on hourly rates. The small sample size affects the 

utility of any finding from the survey on piece rates. 

35. Furthermore, it is important to briefly acknowledge that a limitation of survey research is 

that participants will rarely answer a survey in a way that is detrimental to their interests or 

the interests of the group to which they belong. Thus, growers are unlikely to self-report non-

compliance with the piece rates provision in the Award. This is precisely why qualitative 

research is so important in cases such as these to drill down further into labour practices 

through more than one question on a survey but rather through semi-structured focus groups 

and interviews. It is also why the data on piece rates was richer in Phase Three of the research 

than in Phase Two.  
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36. Additionally, the substantial prevalence of labour hire contractors where problems of non-

compliance are concentrated suggests a survey of vegetable growers alone is unlikely to 

capture the full extent of non-compliance, including around piece rates. 

37. In summary, for the reasons identified in paragraphs 32-35 above, the survey of vegetable 

growers is not particularly useful for ascertaining the wages received by piece rate workers 

in the horticulture industry. 

Paragraph 168 of the HoustonKemp Report 

38. I refer to paragraph 168 in the HoustonKemp report which identifies limitations in the Berg 

and Farbenblum report, which sets out the findings of the National Temporary Migrant Work 

Survey and observes that the utility of this survey is limited as “the respondents to the survey 

are temporary migrant workers and so represent only a subset of workers – it follows that 

the survey results provide limited insight to the general pay conditions of the entire 

horticulture sector”. 

39. Although it is true that the Temporary Migrant Work Survey encountered methodological 

challenges, this would be true of any quantitative survey of temporary migrants given the 

inherent difficulties in reaching this group for survey research.11 In my witness statement, I 

used the Temporary Migrant Work Survey for a limited purpose to demonstrate that of all 

the jobs identified in the survey by respondents, the worst paid jobs were found in fruit and 

vegetable picking where 15% of respondents said they had earned $5 an hour or less and 

31% had earned $10 an hour or less. This was consistent with the qualitative research 

conducted by my research team which found wage rates at similar levels to this.  

40. I did not use the survey to discuss the average pay of an average competent worker but merely 

to point out that the finding in the Temporary Migrant Work Survey is consistent with the 

finding in Towards A Durable Future that the horticulture industry has a problem of low 

wages that seem to be below the legal minimum. This is important when considering the 

suitability of allowing payment by piece rates below a statutory floor, in an industry with a 

substantial temporary migrant workforce who are vulnerable to exploitation and where there 

is poor enforcement and limited opportunities for oversight. If there is non-compliance with 

respect to wages more generally in the industry, as exposed in the Temporary Migrant Work 

Survey, then allowing growers to use piece rates to pay wages below the minimum hourly 

rate, has the potential to facilitate more avenues for wage underpayments. 

41. The observation by HoustonKemp in relation to the Temporary Migrant Work Survey that 

“the respondents to the survey are temporary migrant workers and so represent only a subset 

of workers” in the horticulture industry exposes a lack of understanding of the horticulture 

labour market in Australia. A substantial majority of the seasonal horticultural workforce in 

Australia is drawn from temporary migrants. A 2016 study conducted by the Australian 

Bureau of Agricultural and Resource Economics and Sciences found that close to 70% of 

seasonal horticultural workers were visa holders.12 Similarly, the national survey of 

vegetable growers found that 78% of those surveyed engaged visa holders, including 72% 

11  See further, paragraph 29. 
12  H Valle, N Millist and D Galeano, Department of Agriculture and Water Resources, Labour Force 

Survey (May 2017). 
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who engaged WHMs compared to 20% who engaged workers through the Seasonal Worker 

Program.13 

Paragraph 172 of the HoustonKemp Report 

42. I refer to paragraph 172 in the HoustonKemp report which states that the Fair Work 

Ombudsman (FWO) report is of “limited relevance’ because ‘the subject of this report is 

the pay of WHMs in general. WHMs are only a subset of horticulture workers, while WHMs 

also work in other sectors”.  

43. Although it is true that WHMs are employed in many industries, the FWO report is largely 

about WHMs who do an 88-day placement in order to earn a second-year visa extension. Of 

this group, the vast majority earn a visa extension through working in the horticulture 

industry. For example, in the year before the pandemic, the number of WHMs in the 

horticulture industry was steadily growing, with 43,219 second year visa grants for WHMs 

employed in ‘specified work’ for an 88-day period during the first year of their visa.14 

Approximately 80% of these second year visa grounds, that is, over 36,000 WHMs, earned 

their visa extension through employment on farms.15 The FWO report reflects this in its focus 

by largely drawing upon examples and analysis pertinent to WHMs employed in farm work. 

Therefore, the FWO report is a relevant piece of evidence in establishing a problem of wage 

underpayments and non-compliance more generally, in the horticulture industry, including 

through the use of piece rates.  

  

13  J Howe et al, Sustainable Solutions: The Future of Labour Supply in the Australian Vegetable Industry, 

Final Report, Horticulture Innovation Australia, 2017. 
14  Department of Home Affairs, Australian Government, Submission to Select Committee on Temporary 

Migration, Parliament of Australia, Temporary Migration, 22 July 2020, 18. 
15  Department of Home Affairs, Australian Government, Working Holiday Maker Visa Program Report (30 

June 2019) 33-34. 
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22. Joanna Howe, ‘Enterprise Migration Agreements under the Subclass 457 Visa: Much Ado about 

Nothing?’ (2014) 27(1) Australian Journal of Labour Law 86-96 
 
23. Joanna Howe, ‘Accountability and Transparency under the Subclass 457 Visa Program: Is there 

Cause for Concern’ (2014) 21 Australian Journal of Administrative Law 139-144 
 
24. Joanna Howe, ‘Does Australia Need an Expert Commission to Assist with Managing its Labour 

Migration Program?’ (2014) 27(3) Australian Journal of Labour Law 233-257  
 
25. Joanna Howe, Le licenciement de salariés pour utilisation des réseaux sociaux. Analyse de 

l'approche australienne visant à réglementer l'utilisation par les salariés des technologies de 
communication en dehors du travail’, Rubrique de jurisprudence sociale comparée (2014) 2 
Revue de Droit Compare du Travail et de la Securite Sociale 96-101 

 
26. Joanna Howe, ‘Is the Net Cast Too Wide? An Assessment of Whether the Regulatory Design of 

the 457 Visa Meets Australia's Skill Needs’ (2013) 41(3) Federal Law Review 443-469 
 
27. Joanna Howe, ‘Poles Apart?: The Contestation between the Ideas of no Fault Dismissal and 

Unfair Dismissal for Protecting Job Security’ (2013) 42(2) Industrial Law Journal 122-151 
 
28. Joanna Howe, ‘The Migration Legislation Amendment (Worker Protection) Act 2008: Long 

Overdue Reform, But Have Migrant Workers been Sold Short?’ (2010) 23 Australian Journal of 
Labour Law 251-273 

 
Books 
 
29. Joanna Howe, Rethinking Job Security: A Comparative Analysis of Unfair Dismissal Law in the 

UK, Australia and the USA (Routledge, 2017) 
 
30. Joanna Howe and Rosemary Owens (eds), Temporary Labour Migration in the Global Era: The 

Regulatory Challenges (Hart Publishing, 2016) 
 
31. Judith Bannister, Gabrielle Appleby, Anna Olijnyk and Joanna Howe, Government Accountability: 

Australian Administrative Law (Cambridge University Press, 2015) 
 
32. Joanna Howe, Australian Standard of Employment Rights: A How-To Guide for the Workplace 

(The Australian Institute of Employment Rights, 2009) 
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Book chapters 
 
33. Joanna Howe, ‘Regulating International Educational Internships: Opportunities and Challenges’ 

in Andrew Stewart, Rosemary Owens, Niall O’Higgins and Anne Hewitt (eds), Internships, 
Employability and the Search for Decent Work Experience (International Labour Organization and 
Edward Elgar Publishing 2021) 208-222 

 
34. Joanna Howe, ‘Is There a Wages Crisis Facing Skilled Temporary Migrants?’ in Andrew Stewart, 

Jim Stanford and Tess Hardy (eds), The Wages Crisis in Australia: What It is and What to Do 
About It (University of Adelaide Press, 2018) 203-214 

 
35. Rosemary Owens, Andrew Stewart, Anne Hewitt and Joanna Howe, ‘Labour Regulation, Work 

Experience and Youth: Lessons from the Scholarship of Ann Numhauser-Henning’ in Mia 
Rönnmar and Jenny Julén Votinius (eds), Festskrift till Ann Numhauser-Henning (Juristförlaget in 
Lund, 2017) 643-659 

 
36. Anne Hewitt, Rosemary Owens, Andrew Stewart and Joanna Howe, ‘At the Intersection of 

Education and Work: Young People, Equality and Regulation of the Labour Market’ in John 
Howe, Anne Chapman and Ingrid Landau (eds), The Evolving Project of Labour Law: 
Foundations, Development and Future Research Directions (Federation Press, 2017) 102-116 

 
37. Joanna Howe, ‘“Predatory Princes”, “Migration Merchants” or “Agents of Development”? An 

Examination of the Legal Regulation of Labour Hire Migration Intermediaries’ in John Howe, Anne 
Chapman and Ingrid Landau (eds), The Evolving Project of Labour Law: Foundations, 
Development and Future Research Directions (Federation Press, 2017) 192-205 

 
38. Joanna Howe and Rosemary Owens, ‘Temporary Labour in the Global Era: The Regulatory 

Challenges’ in Joanna Howe and Rosemary Owens (eds), Temporary Labour Migration in the 
Global Era: The Regulatory Challenges (Hart Publishing, 2016) 3-40 

 
39. Joanna Howe, ‘Contesting the Demand-Driven Orthodoxy: An Assessment of the Australian 

Regulation of Temporary Labour Migration’ in Joanna Howe and Rosemary Owens 
(eds), Temporary Labour Migration in the Global Era: The Regulatory Challenges (Hart 
Publishing, 2016)  131-147 

 
40. Joanna Howe, ‘Why do so Few Employees Return to their Jobs? In Pursuit of a Right to Work 

Following Unfair Dismissal’ in Virginia Mantouvalou (ed), The Right to Work: Legal and 
Philosophical Perspectives (Hart Publishing, 2015) 255-274 

 
41. Joanna Howe, ‘Determining the Scope of a Power’ in Judith Bannister and Gabrielle Appleby 

(eds), Government Accountability: Australian Administrative Law (Cambridge University Press, 
2015) 

 
42. Joanna Howe, ‘Improper Exercise of Power’ in Judith Bannister and Gabrielle Appleby (eds), 

Government Accountability: Australian Administrative Law (Cambridge University Press, 2015) 
 
43. Joanna Howe, Esther Sanchez and Andrew Stewart, ‘Job loss’ in Matthew W Finkin and Guy 

Mundlak (eds), Comparative Labor Law (Edward Elgar Publishing, 2015) 268-295 
 
44. Joanna Howe, ‘Dignity at Work’ in Clare Ozich (ed), Employment Rights Now: Reflections on the 

Australian Charter of Employment Rights (Hardie Grant Books, 2015) 27-32 
 
45. Giuseppe Casale, Nicola Countouris, Colin Fenwick, Soo Tian Lee and Joanna Howe, ‘Legal 

Regulation of the Employment Relationship in the Asia-Pacific Region’ in Giuseppe Casale (ed), 
The Employment Relationship: A Comparative Overview (Hart Publishing, 2010) 189-232 
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Reports 
 
46. Joanna Howe, Stephen Clibborn, Alexander Reilly, Diane van den Broek and Chris F Wright, 

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 
(Report, 2019) 

 
47. Joanna Howe, Alexander Reilly, Diane van den Broek and Chris F Wright, Sustainable Solutions: 

The Future of Labour Supply in the Australian Vegetable Industry (Report, the University of 
Adelaide, 2017) 

 
48. Joanna Howe and Irene Nikoloudakis, ‘A Critique of the Australian Working Holiday Programme: 

Options for Reform’ (Report, Consulate-General of the Republic of Korea, 2017) 
 
49. Alexander Reilly, Joanna Howe, Laurie Berg, Bassina Farbenblum and George Tan, International 

Students and the Fair Work Ombudsman (Report, the University of Adelaide, 2017) 
 
50. Joanna Howe, Redesigning Australia's Labour Migration Program (Report, CEDA, 2016) 
 
51. Joanna Howe, The Impact of the China-Australia Free Trade Agreement on Australian Job 

Opportunities, Wages and Conditions (Report, the University of Adelaide, 2015) 
 
52. Joanna Howe, Designing a Best Practice National Workers' Compensation Scheme: Why the 

Safety, Rehabilitation Compensation Legislation Amendment Bill 2014 Does Not Achieve This 
(Report, the McKell Institute, 2015) 
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JH–5: Instructions from United Workers Union 
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JH–6: Codebook 

Node Description Sources References 

Agriculture Visa and Visa 

Reform Proposals 

Discussions/opinions on ag visa idea 42 80 

Context and Demographics  5 5 

Crops Types and species of horticulture produce 40 82 

Farm size Micro, small business, corporate, family-owned 31 50 

Food security Industry’s contribution to food security 2 2 

Harvest period Annual, seasonal, peaks, troughs 20 24 

Industry reputation How is the industry regarded by others and those 

within it? 
27 44 

Regions Climate, proximity to urban centres, accessibility to 

transport 
28 51 

Employment and HR 

practices 

Employment and human resources policies and 

practices to engage staff 
28 62 

Pay  36 70 

Training  27 36 

Ethnic - Gender 

segmentation 

Growers’ views of workers from different 

countries/ethnic backgrounds/genders 
38 74 

Infrastructure  3 3 

Access to social 

services and support 

 6 11 

Accommodation  39 62 

Transport  21 22 

Intermediaries and third 

parties 

 5 9 

Accommodation 

providers 

 31 82 
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Node Description Sources References 

Fair Work 

Ombudsman 

 32 53 

Harvest Labour 

Services 

 19 37 

Industry associations 

and bodies 

 9 14 

Labour Hire providers  72 166 

Unions  20 28 

Labour force Who are the workers? 28 41 

Grey nomads Older workers travelling around Australia 8 8 

International students  10 11 

Local workers Workers with permanent residency 54 108 

Recent permanent 

migrants 

Recently settled refugees on a humanitarian visa, 

partners of skilled workers 
17 19 

Seasonal Worker 

Program 

403 visa, impact of visa conditions and obligations, 

perspectives on Pacific workers 
44 114 

Undocumented 

workers 

Workers without a valid visa to work in 

horticulture 
38 78 

Working Holiday 

Maker Program 

417 visa and 462 visa, impact of visa conditions 

and obligations, perspectives on backpackers as 

workers 

72 305 

Labour market 

distortions 

Market distortions created by non-compliance and 

undocumented workers 
12 17 

Labour standards  2 2 

Enforcement Criminal/civil penalties; monitoring and oversight 

of compliance with labour standards 
28 42 

Exploitation Non-compliance with legal standards 61 204 

Labour standards 

compliance initiatives - 

Any initiatives to 

foster compliance 

Any initiatives to foster compliance, e.g. 

Growcom’s development of the Fair Farms 

Initiative 

43 87 
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Node Description Sources References 

Legal standards Awards, enterprise agreements, FW Act, National 

Employment Standards 
14 19 

Types of pay Piece rates, hourly rates, overtime 47 73 

Labour supply issues  12 13 

Labour supply 

challenges 

Challenges in accessing the required number of 

workers 
38 104 

Labour Cost Discussion on level of wages and whether this 

impacts upon competitiveness, ability to remain in 

the industry etc 

21 39 

Skill requirements and 

job roles 

What types of skills are needed for horticultural 

work? Unskilled/low skilled/semi skilled/high 

skilled? What other attributes and capabilities do 

growers need (e.g. experience, physical 

attributes)? 

24 34 

Other  4 4 

Recruitment Through what recruitment channels do growers 

find workers? (Gumtree, Facebook, social media, 

HLS) 

31 51 

Regional coordination Cooordinated efforts by stakeholders and actors 

within a region to respond to common challenges, 

e.g. labour supply, regulation, reputation, etc 

25 40 

Supply chain Impact of the supply chain/market pressures on 

growers 
20 36 

Exports  12 15 

Farmers Markets  3 3 

Market agents  8 8 

Supermarkets  31 42 

Technology Use/extent of automation, best practice use of 

technology, barriers to automation, future impact 

of automation 

32 48 

Workforce development  6 10 
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Node Description Sources References 

Employment pathways What pathways exist from low to semi/high skilled 

horticultural work? 
16 25 

Training system Does the training system support 

workers’/growers’ needs? (TAFE etc) 
18 33 

Unemployment 

schemes 

Government schemes to get unemployed to work 

in horticulture, eg. Jobactive 
23 40 

Workforce 

development 

initiatives - Efforts to 

develop a local 

horticultural 

workforce 

Efforts to develop a local horticultural workforce, 

i.e. skills passports, high school initiatives, 

transport and accommodation provision 

14 22 
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FAIR WORK COMMISSION 
  
Matter No.: AM2020/104 
 
Horticulture Award 2020 
 

 
STATEMENT OF DR JOANNA HOWE 

 

I, Dr Joanna Howe,  

, Associate Professor of Law, state:  

 
BACKGROUND 

 

1. I am an Associate Professor of Law at the University of Adelaide and a consultant 

with Harmers Workplace Lawyers.   

 

2. I hold a Doctorate of Philosophy in Law from the University of Oxford where I studied 

as a Rhodes Scholar.   

 

3. My main area of research expertise is on the legal regulation of temporary labour 

migration.   

 

4. I have led significant research projects for the Fair Work Ombudsman, Horticulture 

Innovation Australia, VegetablesWA and the Government of South Korea. I am also 

the holder of an Australian Research Council Discovery Grant. 

 

5. I have co-authored the following journal articles and reports with a particular focus on 

the horticultural workforce.  

 

i. Joanna Howe et al, ‘Slicing and Dicing Work in the Australian Horticulture 

Industry: Labour Market Segmentation within the Temporary Migrant 

Workforce’ (2020) 48 Federal Law Review 247. 
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ii. Joanna Howe, "How effective are legal interventions for addressing 

precarious work? The case of temporary migrants in the Australian 

horticulture industry" (2020) 44(2) New Zealand Journal of Employment 

Relations 35-50. 

 

iii. Reilly, A. P., & Howe, J. (2019). Australia's Future Horticultural Workforce: 

Assessing the Agricultural Visa Concept. Journal of Political Economy, 84, 

89-115. 

 

iv. Howe, J., van den Broek, D., Reilly, A., & Wright, C. F. (2018). A Tale of Two 

Visas: Interrogating the Substitution Effect between Pacific Seasonal Workers 

and Backpackers in Addressing Horticultural Labour Supply Challenges and 

Worker Exploitation. Australian Journal of Labour Law, 31, 209-242.  

 

v. Howe, J., Reilly, A., van den Broek, D., & Wright, C. F. (2019). Pro-market 

governance, migration status and worker vulnerability: The case of Australian 

horticulture. Economic and Industrial Democracy, 1-21. 

 

vi. Howe, J. M., Reilly, A., Wright, C. F., van den Broek, D., & Clibborn, S. 

(2019). A Critical Examination of the Relationship between Labour Hire 

Intermediaries and Growers in the Australian Horticulture Industry. Australian 

Journal of Labour Law, 32, 83-102. 

 

vii. Howe, J. M., Reilly, A., van den Broek, D., & Wright, C. (2017). Sustainable 

Solutions: The Future of Labour Supply in the Australian Vegetable Industry. 

 

6. Over a three year period from 2016–18, I led an interdisciplinary research project 

investigating labour practices in the horticulture sector. This involved interviews and 

focus groups with 121 growers, 124 workers and 110 other stakeholders from 

industry associations, trade unions, labour hire, local, state and federal government, 

accommodation providers and community groups.  The Report including collection of 

data in relation to underpayment of wages and the use of piece rates in employment 

of working holiday makers. The Report was called “Towards a Durable Future: 

Tackling Labour Challenges in the Australian Horticulture Industry”. Attached to this 

statement and marked “JH-1” is a copy of this report.  

 

THE VARIATION PROPOSED 
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7. In or about February 2021, the United Workers’ Union (UWU) asked me to provide a 

statement in relation to the proposed variation application to the Horticulture Award 

2020 (AM 2020/104).  Attached to this statement and marked “JH-2” is a copy of the 

request from the UWU dated 26 February 2021 including the original application filed 

by the Australian Workers Union.   

 

THE HORTICULTURE WORKFORCE  
 

8. The number of workers in the horticulture industry1 is reported by the Australian 

Bureau of Agricultural and Resource Economics and Sciences (ABARES) to be 

approximately 130,000 but the exact number is difficult to quantify due to the data not 

taking into account undocumented workers and labour hire.  Additionally, adequate 

data is not collected on the volume of workers required in each occupation within this 

workforce2.   

 

9. Horticulture farms tend to use relatively large amounts of casual and contract labour 

at key times of the year and the incidence of short term (seasonal) and casual 

employment of the workforce is high – 30-31% of the industry is employed on a 

casual basis and 38-47% is employed on a contract basis3. 

 

10. Prior to COVID-19, temporary migrants were the main source of farm labour for 

harvesting fruit and vegetables, accounting for three quarters of the workforce.4 There 

are a number of different types of temporary visa holders employed in the harvest 

workforce. These are: 

 

a. Working Holiday Makers (WHMs)  

b. Seasonal Workers from the Pacific in the Seasonal Worker Program (SWP)  

c. Annual workers from the Pacific in the Pacific Labour Scheme (PLS) 

d. International students 

1 2018-2019 Annual Farm Data and Analysis Program Survey, of the fruit, grape & nut farms and vegetable farms combined.  
Available at:  https://www.agriculture.gov.au/abares/research-topics/labour 
2 See Section 8 Workforce Data of Azarias, J, Nettle, R & Williams, J 2020, National Agricultural Workforce Strategy: Learning 
to excel, National Agricultural Labour Advisory Committee, Canberra, December. CC BY 4.0. Available at 
agriculture.gov.au/ag-farm-food/agricultural-workforce 
3 2018-2019 Annual Farm Data and Analysis Program Survey, of the fruit, grape & nut farms and vegetable farms combined.  
Available at:  https://www.agriculture.gov.au/abares/research-topics/labour  
4 Joanne Howe et al, Sustainable Solutions: The Future of Labour Supply in the Australian Vegetable Industry (Report, 
Horticulture Innovation Australia, 2017); H Valle, N Millist and D Galeano, Department of Agriculture and Water Resources, 
Labour Force Survey (May 2017). 
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11. A significant and established body of academic literature, government inquiries and 

media reports have exposed a raft of exploitative practices in the horticulture industry, 

including underpayment or non-payment of wages, sexual harassment and bullying 

and, in some cases, treatment amounting to modern slavery.5 A key driver of this 

exploitation is the structure of the horticulture labour market which is reliant on a highly 

segmented temporary migrant workforce.6 Each form of temporary migrant labour is 

precarious, although the cause and nature of the precarity is different arising from 

differences in the immigration settings for each form of labour. 

12. Of these four types of temporary migrants, WHMs are by far the most common source 

of harvest labour used in Australia; however, their engagement varies regionally. In 

the year before the pandemic, the number of Working Holiday Makers (‘WHMs’) in the 

horticulture sector was steadily growing, with 43,219 second year visa grants for 

WHMs employed in ‘specified work’ for an 88-day period during the first year of their 

visa.7 Approximately 80% of these second year visa grounds, that is, over 36,000 

WHMs, earned their visa extension through employment on farms.  In the same year, 

the Seasonal Worker Program (‘SWP’) grew significantly with approvals for 12,202 

workers from the Pacific to enter Australia for seasonal harvest work.8      

 

13. In addition to temporary migrants in either the Working Holiday Maker Program or 

SWP, a substantial cohort of the horticultural workforce is undocumented migrant 

workers.  Undocumented workers form a large cohort, and are susceptible to 

exploitation, including underpayment, although it is impossible to determine the 

extent and nature of their involvement. The prevalence of undocumented workers in 

horticulture varies significantly by region. 

 

5 Caro Meldrum-Hanna, Slaving Away: The Dirty Secrets Behind Australia’s Fresh Food, ABC, 4 May 2015 
<https://www.youtube.com/watch?v=IjJDCFZziY>;  Nick McKenzie and Richard Baker, ‘Fruits of their Labour’, The Sydney 
Morning Herald (online), 2016 <https://www.smh.com.au/interactive/2016/fruit-picking-investigation/>; Katri Uibu, ‘There are no 
Human Rights Here’, ABC News (online), 15 September 2020 <https://www.abc.net.au/news/2020-09-15/backpacker-farm-
workers-speak-of-wage-exploitation/12545294?nw=0>; Sarina Locke, ‘Debt Bondage for Workers in Australian Horticulture Akin 
to Slavery, Inquiry Hears’, ABC News (online), 19 October 2017 <https://www.abc.net.au/news/rural/2017-10-19/debt-bondage-
in-horticulture-sector-akin-to-slavery-in-australia/9057108>; The Senate Education and Employment References Committee, A 
National Disgrace: The Exploitation of Temporary Work Visa Holders (2016); Fair Work Ombudsman, Harvest Trail Inquiry: A 
Report on Workplace Arrangements Along the Harvest Trail (2018); Joanna Howe et al, Towards a Durable Future: Tackling 
Labour Challenges in the Australian Horticulture Industry (January 2019); Elsa Underhill and Malcolm Rimmer, ‘Layered 
Vulnerability: Temporary Migrants in Australian Horticulture’ (2016) 58 Journal of Industrial Relations 608. 
6 Joanna Howe et al, ‘Slicing and Dicing Work in the Australian Horticulture Industry: Labour Market Segmentation within the 
Temporary Migrant Workforce’ (2020) 48 Federal Law Review 247. 
7 Department of Home Affairs, Australian Government, Submission to Select Committee on Temporary Migration, Parliament of 
Australia, Temporary Migration, 22 July 2020, 18. 
8 National Agricultural Labour Advisory Committee, National Agricultural Workforce Strategy: Learning to Excel (Commonwealth 
of Australia, December 2020) 180. 
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14. Considering uncertainty in estimated numbers, there are between 60,000 and 100,000 

undocumented migrants in Australia.9 In 2017, the Department of Home Affairs 

estimated that there were 62,900 visa overstayers.10  However, as researchers Chris 

Wright and Stephen Clibborn note, departmental estimates are problematic given the 

sheer number of temporary migrants without any work rights, those with restricted work 

rights and the mounting numbers in recent years.11 Thus, official figures likely 

underestimate the number of undocumented migrants in Australia. 

 

15. Researchers Malcolm Rimmer and Elsa Underhill posit that the numbers of 

undocumented workers in the horticulture industry is likely to be a third of the harvest 

workforce.12 Evidence given to a parliamentary inquiry by the Office of the Chief Trade 

Adviser to the federal government in 2016 suggested that the use of the Seasonal 

Worker Program by growers had been cruelled through widespread reliance on 

“existing cheaper sources of labour such as illegal workers”.13 A World Bank discussion 

paper in 2015 found that “the use of illegal labour still seems to be widespread in the 

horticulture sector. Four out of five growers recognized that it was prevalent to at least 

some extent in the industry”.14 

 

16. There is increasing acknowledgment by the horticulture industry that the employment 

of undocumented migrants is not a marginal phenomenon. A 2019 survey performed 

by the Victoria Farmers Federation (VFF) in the Sunraysia region found that 71% of 

growers believed they had undocumented migrants working on their farm, with 

undocumented migrants accounting for close to a third of the total workforce in the 

region. 15 VFF Vice-President Emma Germano stated:  

 

9 Department of Immigration and Border Protection, BE17/172 – Visa Overstayers for the Financial Year – Programme 1.2: 
Border Management (Budget Estimates Hearing, Question Taken on Notice, 22 May 2017) 2. Numbers are rounded which may 
result in rounding errors. See also: Stephen Howells, Report of the 2010 Review of the Migration Amendment (Employer 
Sanctions) Act 2007 (Department of Immigration and Citizenship, 2011). 
10 Minister for Home Affairs, “Matters requiring immediate attention and consideration” (DHA, 2019) 8, 
<https://www.homeaffairs.gov.au/foi/files/2019/fa180801356-document-released.PDF>. 
11 Chris F Wright and Stephen Clibborn, ‘Back Door, Side Door or Front Door? An Emerging De-Facto Low-Skilled Immigration 
Policy in Australia’ (2017) 39 Comparative Labor Law & Policy Journal 165. 
12  Malcolm Rimmer and Elsa Underhill, ‘Temporary Migrant Workers in Australian Horticulture: Boosting Supply but at What 
Price?’ in Massimo Pilati et al (eds), How Global Migration Changes the Workforce Diversity Equation (Cambridge Scholars 
Publishing, 2015) 143,145 (citations omitted). 
13 The Parliament of the Commonwealth of Australia, “Seasonal Change: Inquiry into the Seasonal Worker Program”, Joint 
Standing Committee on Migration, May 2016, Canberra. 
14 Jesse Doyle and Stephen Howes, Australia’s Seasonal Worker Program: Demand-Side Constraints and Suggested Reforms 
(Discussion Paper, World Bank Group, 2015) 25. 
15Victorian Farmers Federation, “VFF Calls for Ag Visa to Legialise Workers” (VFF, 2019) 
<http://vff.org.au/vff/Media_Centre/Media2019/VFF_calls_for_Ag_Visa_to_legalise_workers.aspx>. 
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“The grave reality is that undocumented workers account for a large proportion 

of Australia’s seasonal harvest workforce. Farmers cannot share information that 

reflects this reality for fear of reprisal from Government agencies” 16.  

 

17. In 2018 a discussion paper by the National Farmers Federation advocating for visa 

reform to address labour shortages acknowledged the use of undocumented migrants 

on farms. This paper observed,  

 

“While it may be naïve to suggest that no members of the sector take advantage 

of illegal workers because they are cheaper than legitimate labour, by-and-large, 

where farmers are associated with these arrangements, it’s because of their 

chronic labour shortages and the fact that they have little alternative” 17. 

 

18. In 2020 a submission made by MADEC18 to a government inquiry stated that ‘a 

significant cohort’ of the horticulture workforce consists of undocumented migrants and 

that within the sector there are ‘employment models that incorporate use of illegal 

labour as a standard practice’. This submission also notes the long-term presence of 

undocumented migrants in the sector and their value to growers: 

 

“Often illegal workers have lived in the community for many years, are productive and 

reliable and it is easy to see why growers value their contribution. However, it cannot 

be denied that growers are gaining a distinct, financial advantage as illegal workers 

have substantially lower overheads due to not receiving super or Work Cover services. 

They are also unlikely to complain about working conditions or piece rates as they 

have a fear of being uncovered if they report issues to government agencies. 

 

UNDERPAYMENT OF WAGES OF WORKERS EARNING PIECE RATES  
 

19. The data from my research outlined at [6] has supported a finding that piece rates 

are generally set at levels which mean that workers who are on a piece rate don’t 

earn at least Award minimum rates, in fact they are paid well below the Award 

minimum rates, generally earning less than $15 an hour.        

16 Ibid. 
17 National Farmers Federation, “Ag Visa Discussion Paper” (NFF, 2018) (copy on file with Dr Joanna Howe). 
18 MADEC is a not-for-profit organisation that has been operating within the horticulture sector for over 50 years and has a 
contract with the Department of Education, Skills and Employment to operate the Harvest Trail Information Service. 
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20. A comprehensive report was released by the Fair Work Ombudsman in 2016 following 

a two-year inquiry into the performance of work by WHMs.19 This found that 

 
a. more than one-third of WHMs surveyed were paid less than the minimum wage;  

b. 14% had to pay to secure regional work; 

c. 6% had to pay an employer to ‘sign off’ on their regional work requirement. 

      

21. In 2017 the National Temporary Migrant Work survey of 4,322 temporary migrants in 

Australia found that the worst paid jobs are in fruit and vegetable picking, where 15% 

of participants said they had earned $5 an hour or less and 31% had earned $10 an 

hour or less.20 My analysis of these results suggests that these participants were 

underpaid through the use of piece rates. Attached to this statement and marked “JH-
3” is a copy of the survey and findings of Berg and Farbenblum from November 2017 

that I analysed. 

      

22. In my research involving interviews and focus groups with WHMs, this group reported 

receiving an extremely low hourly wage rate when being paid by piece rates. The 

lowest report was of a WHM receiving as little as $1 per hour for piece rate work despite 

working at a consistent and steady rate. Our research found that a reason for this low 

level of payment is that farmers and workers had very different perspectives on what 

was an appropriate and attainable level of productivity in setting a piece rate.  

      

23. In my view, a key challenge with respect to piece rates is that the Horticulture Award 

stipulates that piece rates should allow an ‘average competent worker’ to earn 15% 

more than the relevant minimum hourly rate. The meaning of this term ‘average 

competent worker’ is unclear and often changes, making enforcement of this provision 

difficult. As a result, employers are able to set low rates. 

 

24. I am also aware that the frequency with which horticultural workers earn wages 

above the minimum rate of pay is low. Although we spoke to 124 workers as part of 

this study, only one worker, a local Australian worker, spoke positively about piece 

rates and his ability to earn a higher wage for his work.   

 

19 Fair Work Ombudsman, Inquiry into the Wages and Conditions of People Working under 
the 417 Working Holiday Visa Program (Inquiry Report, October 2016). 
20 Laurie Berg and Bassina Farbenblum, Wage Theft in Australia: Findings of the National 
Temporary Migrant Worker Survey (Report, November 2017) 30. 
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25. My research found that labour market segmentation means there is intense 

competition between temporary migrants to access horticultural work and employers 

have considerable power to set wages and conditions. Labour market segmentation 

involves a labour market comprised of different groups of workers, some of whom are 

more precarious than others. As identified by Ryan, this segmentation diverges 

considerably from the competitive norm because it treats workers who are ostensibly 

performing the same work differently,21 thus producing inequality and potential 

discrimination.  Applying the lens of labour market segmentation to the occupations of 

pickers, packers and graders exposes how employers select temporary migrant 

workers according to visa class to produce a distinct workforce with certain perceived 

attributes. The competition between visa classes contributes to non-compliance with 

labour standards because the different regulatory architecture of different visas, and 

whether a worker has a documented or undocumented status, makes some groups of 

visa workers more likely to accept wages and conditions which do not comply with the 

law, including piece rates that are set by employers at unconscionably low levels.   
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21 Paul Ryan, ‘Segmentation, Duality and the Internal Labour Market’ in Frank Wilkinson (ed), The Dynamics of Labour Market 
Segmentation (Academic Press, 1981) 4. 
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Introduction

Food production is of critical importance to Australia’s economy and to its 
food security. The horticulture industry1 produces 93% of the total volume 
of food consumed in Australia and forms a central part of the agriculture 
industry which contributes $48.7 billion to GDP.2 It also supports an 
agricultural export market valued at $2.1 billion per annum.3  

The horticulture industry is reliant on 
workers to pick, pack and grade fresh 
produce, with the bulk of the seasonal 
horticulture workforce in Australia drawn 
from different types of temporary visa 
holders.4 However, evidence suggests that the 
workforce that sustains this industry is poorly 
regulated and managed. Despite growers 
attesting to labour shortages, the industry is 
often accused of non-compliance with labour 
standards, in particular for migrant workers.

This report interrogates both the extent of 
labour shortages in the horticulture industry 
for pickers, packers and graders and the level 
of non-compliance with labour standards. 
Its purpose is to comprehensively examine 
horticulture labour supply to develop a 
robust evidence base for analysing the 
effectiveness of existing policy arrangements 
and organisational practices and to identify 
areas for potential reform.

We conducted our research over a three-
year period from 2016–18 (see Figure 
1.1). The research has involved a National 
Survey of Vegetable Growers involving 
332 growers, and 13 regional case studies 
involving interviews and focus groups with 
121 growers, 124 workers and 110 other 

stakeholders from industry associations, 
trade unions, labour hire, local, state and 
federal government, accommodation 
providers and community groups. The 
preliminary findings were presented at a 
workshop involving 25 stakeholders from 
industry, unions and government, whose 
feedback has been taken into account in 
this final report. While this data collection 
process, including 13 cases, cannot entirely 
capture every possible horticulture context, it 
does provide an unprecedented and detailed 
picture of the industry within a number of 
geographical locations.

The methodology described above afforded 
us the opportunity to gain a relatively holistic 
understanding of the horticulture industry 
in Australia. Indeed, the comprehensive 
analysis of the focus groups and interviews 
undertaken by the research team for this 
report results in the most systematic and 
thorough investigation of the horticulture 
industry to date in Australia. A full 
description of the methodology for the 
project can be found in Appendix A.

CHAPTER ONE 
INTRODUCTION

1  The term ‘horticulture’ covers farms that grow tree and vine crops such as pome fruit, stone fruit, citrus, wine and table grapes, and vegetables: Hayden Valle, Niki 
Millist and David Galeano, Labour Force Survey (Department of Agriculture and Water Services, May 2017) 6 <http://data.daff.gov.au/data/warehouse/9aaam/2017/
ABARESLabourForceSurvey/LabourForceSurvey_%2020170518_v1.0.0.pdf>.

2  Australian Bureau of Statistics, 4102.0 - Australian Social Trends, April 2013 (10 April 2013) <http://www.abs.gov.au/AUSSTATS/abs@.nsf/
Previousproducts/4102.0Main%20Features1April%202013>.

3  Department of Agriculture and Water Resources, Horticulture Fact Sheet <http://www.agriculture.gov.au/ag-farm-food/hort-policy/horticulture_fact_sheet#trade-statistics>.
4  Joanna Howe et al, Sustainable Solutions: The Future of Labour Supply in the Australian Vegetable Industry (Report, Horticulture Innovation Australia, 2017). Similarly, a 

2016 study conducted by the Australian Bureau of Agricultural and Resource Economics and Sciences found that close to 70% of seasonal horticulture workers were visa 
holders: Valle, Millist and Galeano, above n 1.

FIGURE 1.1 PROJECT STAGES

Phase One (2016)

Stakeholder meetings and 
Secondary Documentary Analysis

Phase Two (2016)

National Survey of   
Vegetable Growers
332 growers

Phase Three (2016-2018)

Stakeholder Interviews and  
Focus Groups
121 growers
124 workers
110 other stakeholders

Phase Four (2018)

Stakeholder workshop
8 government officials
12 grower reps
5 union reps
5 academics
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CASE STUDY LOCATIONS

NORTHERN TERRITORY

1 DARWIN

2 KATHERINE

QUEENSLAND

3. BUNDABERG

4. MUNDABBERA AND GAYNDAH

5. LOCKYER VALLEY

6. STANTHORPE

NEW SOUTH WALES

7. GRIFFITH

8. ORANGE

VICTORIA

9. MILDURA AND ROBINVALE

SOUTH AUSTRALIA

10. VIRGINIA

WESTERN AUSTRALIA

11. BINNINGYUP

12. WANNEROO

13. GINGIN

1

2

3
4

5

6

7

8

10
9

12

11

13
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Research questions

When we commenced our research, broad 
agreement on several basic tenets around 
horticulture labour supply already existed in 
the community and in the political sphere. 
For instance, there was general consensus that:

• growers had a legitimate need to employ 
migrant farm workers; 

• the main rationale for employing these workers 
was to fill gaps in the Australian workforce; 

• temporary migrant farm workers should 
not displace Australians; 

• engaging migrant farm workers should 
open up more training and investment to 
develop a skilled, Australian horticulture 
workforce; and 

• the wages and conditions of temporary 
migrant farm workers should be the same 
as that of Australian workers.

Starting from those generally accepted 
positions, we developed a set of interrelated 
research questions, which are addressed 
separately in each chapter of the report. 

These research questions form the basis for 
this report. In interrogating these questions, 
we were mindful of the politically sensitive 
nature of horticulture labour supply. We 
have sought to understand the issues and 
concerns through an independent and 
scholarly research method, combining a 
thorough doctrinal and policy analysis with 
both quantitative and qualitative research. 
At various stages throughout the three-year 
project we have consulted and engaged with 
a Stakeholder Advisory Group, including 
a diverse array of representatives from 
government, industry, unions, labour hire 
and the community.

The Horticulture Labour Market
There are approximately 130,000 workers in 
Australia’s horticulture industry.5 

While adequate data are not collected on 
the volume of workers required in each 
occupation within this workforce, it would 
appear that pickers, packers and graders 
comprise the largest group of workers in the 
horticulture industry.

The horticulture labour market relies on a 
number of different sources of labour. 

Local workers

‘Local workers’ is a broad category that 
includes the following groups of people:

• Younger workers, including recent school 
leavers, who live in the towns and regions 
situated near farms.

• Long-term unemployed people who  
are residents of the towns and regions 
situated nearby to farms and who receive 
welfare support.

• Recent migrants with permanent residency 
status, including those on humanitarian 
visas, who live in the towns and regions 
situated near farms.

• ‘Permanent itinerants’ and retirees or 
‘grey nomads’ who move from location to 
location in response to seasonal demand.

Growers commonly assert that “there 
are no locals” or that “locals don’t want 
to do this work anymore” but this belies 
the heterogeneity of the local workforce. 
For instance, recent permanent migrants, 
including those on humanitarian visas and 
from developing countries, have become an 
important component of the horticulture 
workforce in some regional labour markets.

Temporary migrant workers

The horticulture industry is increasingly 
reliant on a temporary migrant workforce. 
There are a number of different types of 
temporary visa holders employed in the 
harvest workforce. These are:

• Working Holiday Makers (WHMs) 

• Seasonal Workers from the Pacific in the 
Seasonal Worker Program (SWP) 

• Annual workers from the Pacific in the 
Pacific Labour Scheme (PLS)

• International students

Of these four types of temporary migrants, 
WHMs are by far the most common source 
of harvest labour used in Australia; however, 
their engagement varies regionally. Last 
year, 36,617 WHMs were granted a second 
year extension on their visa, with a likely 
90% of these earning this extension through 
working for 88 days in the horticulture 
industry. In contrast, in that same year only 

RESEARCH QUESTIONS
1. What is the nature and extent of non-compliance with labour standards in 
the horticulture industry? 

 Chapter 2: Compliance with Labour Standards

 Chapter 3: Supply Chain Pressures

 Chapter 4: The Role of Labour Hire

 Chapter 5: The Presence of Undocumented Workers

2. What is the nature and extent of labour shortages in the horticulture 
industry? 

 Chapter 6: Understanding Labour Supply Challenges

3. What are the skills and capabilities of the local horticulture workforce and 
what barriers exist to engaging local workers in the industry? 

 Chapter 7: Developing a Local Workforce

4. How have horticulture regions responded to challenges arising from labour 
supply issues and non-compliance with labour standards? 

 Chapter 8: Regional Initiatives

5. How effective is regional infrastructure in supporting horticulture labour 
supply and regulation? 

 Chapter 9: Regional Infrastructure: Accommodation and Transport

6. How effective are existing visa pathways for temporary migrants to work 
in horticulture in addressing labour supply issues and non-compliance with 
labour standards? 

 Chapter 10: The Working Holiday Maker Program; and

 Chapter 11: The Seasonal Worker Program

7. What are the considerations that need to be taken into account in 
developing a dedicated agriculture visa? 

 Chapter 12: An Examination of the Agriculture Visa Concept

8. How can sustainable solutions be developed to the labour challenges facing 
the horticulture industry?

 Chapter 13: The New Zealand Approach

 Chapter 12: Conclusion

5  Fair Work Ombudsman, Horticulture Industry Shared Compliance Program 2010 (Final Report, November 2010).
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8,459 workers from the Pacific on the SWP 
were employed in horticulture. The PLS 
only came into effect on 1 July 2018 and 
there is only one PLS employer approved to 
sponsor Pacific workers in horticulture. The 
number of international students working in 
horticulture is unknown.

Undocumented workers

Undocumented workers are also prevalent 
in the horticulture industry, although it 
is impossible to determine the extent and 
nature of their involvement. Evidence from 
the interviews and focus groups suggests that 
the numbers of undocumented workers also 
vary from region to region, with virtually  
no presence in some regions, and in others  
amounting to almost all the harvest workforce.

We use the term ‘undocumented workers’  
in this report to reflect the following types  
of workers: 

• Visa overstayers — when a visa is no longer 
valid because it has expired.

• Visa holders without a right to work — 
typically, these involve migrants on tourist 
visas that do not contain a right to work  
in Australia.

• Visa holders in breach of a visa condition 
allowing a limited right to work — these 
are usually international students in breach 
of the restriction preventing them from 
working for more than 40 hours a fortnight 
during semester.

In each of these situations, the worker is 
considered to be ‘undocumented’ because 
they are in breach of the law and liable for 
deportation under the Migration Act 1968 (Cth). 

Core Findings
The core Findings from the report are 
explained below. A full list of Findings can 
be found in Appendix B.

Non-compliance with labour standards

The report finds that the industry does not 
operate on a level playing field because of the 
presence of large numbers of undocumented 
workers and the widespread exploitation of 
temporary migrant workers. The compliance 
challenge facing the horticulture industry 
means that, despite the admirable efforts of 
a large number of compliant growers, poor 
labour standards and worker exploitation 
have become established norms in pockets of 
the horticulture labour market. 

The current approach also creates an 
unacceptable level of vulnerability for many  
workers employed in the horticulture industry  
who are left without appropriate and effective  
regulation, oversight and enforcement of 
their working conditions.

The issue of non-compliance with labour 
standards on farms, particularly as a by-
product of temporary visas for WHMs 
and Pacific workers, has become a topic of 
concern in Australia ever since 2015 when 
a Four Corners program exposed serious 
exploitation of migrant farm workers.6 This 
is especially so with the increase in media 
reports, government inquiries and academic 
studies which have drawn attention to 
working conditions on farms.7 The Fair Work 
Ombudsman’s Harvest Trail Inquiry Report 
released in November 2018 identifies wage 
underpayments, amongst other instances of 
non-compliance, as a widespread problem.8  

Competition between visa types

There is evidence that current labour 
supply options — locals workers, WHMs, 
Pacific workers and undocumented workers 
— are being inadequately managed and 
competition between these various sources 
of labour supply produces a segmented 
horticulture labour market. In the report, 
we consider how the crowded horticulture 
labour market produces a race to the bottom 
in compliance with labour standards.

In particular, there is a significant disparity 
between the regulation of the SWP and the 
WHM program, which has produced a much 
greater reliance by growers on WHMs than 
Pacific workers and other sources of labour 
supply. This disparity can also be attributed 
to the poor management of the SWP, the 
higher costs associated with its use and the 
lack of industry support for this scheme.

The report finds that unfair competition 
between growers is facilitated through the 
industry’s reliance on non-compliant labour 
hire contractors who control the supply of 
labour to farms. The absence of effective 
regulation, oversight and monitoring of 
labour hire contractors in horticulture has 
led to a systemic practice of contractors 
supplying labour to farms on non-compliant 
wages and conditions.

Thus, this report does not find that there is 
a need for more temporary migrant workers 
employed in the Australian horticulture 
industry. Rather, it concludes that there 
is a need for a better targeted, more reliable 
and sustainable labour migration program. 
The level of regulation and costs between 
different visas which allow horticulture work 
should be commensurate in order to avoid 
unfair competition between different groups 
of visa holders in the labour market and the 
growers who rely on them.

We draw on evidence from our case study 
of New Zealand’s Recognised Seasonal 
Employer scheme (RSE) to demonstrate the 
capacity of a best practice, horticulture 

labour migration program to meet industry’s 
labour needs whilst ensuring a level playing 
field amongst growers and the protection of 
vulnerable workers. 

A key factor for the success of the RSE has 
been a genuinely constructive and highly 
proactive partnership between government, 
industry and unions. This joint stakeholder 
approach, developed both prior to, and after 
the RSE’s inception, has been pivotal to 
designing, implementing and monitoring a 
scheme that meets its objectives. The shift 
to the RSE has produced far less reliance on 
WHMs in New Zealand’s harvest workforce.

The Australian horticulture industry cannot 
be a carbon copy of its New Zealand 
counterpart and thus the RSE’s success 
cannot be completely replicated here. 
However, much can be learnt from the 
experience across the Tasman in developing 
a better program for deploying temporary 
migrant labour to Australian farms.

Supply chain pressures

The horticulture supply chain is complex. 
To move fruit and vegetables from the 
farm to the consumer typically involves 
a number of commercial transactions in 
which the bargaining power of the grower 
to negotiate a fair price may be constrained. 
The retailers, who are the lead firms at the 
apex of the supply chain, have increased their 
commercial presence as a result of market 
concentration and business consolidation 
through mergers and acquisitions. This has 
increased their ability to demand higher 
quality fruit and vegetables delivered 
efficiently at lower prices.

This report demonstrates how supply chain 
pressures can create challenges for the ability 
of growers to plan their current and future 
workforce needs and comply with labour 
standards. Industry-led initiatives such as 
Fair Farms are welcome developments in 
improving compliance with labour standards, 
as they create opportunities for lead firms 
in the supply chain to take responsibility 
for labour standards on farms by requiring 
independent audits of growers who supply to 
them. International evidence indicates that 
multi-stakeholder forms of regulation are 
most effective at improving labour standards 
and minimising supply chain risks when they 
genuinely involve engagement with workers, 
unions and community organisations.

This report also notes that attempts to 
regulate supply chain pressures may be 
undermined without competition policy 
reform and a systematic review of industry 
dynamics to encourage growers and other 
firms in the supply chain to compete more 
on quality, innovation and productivity 
rather than cost minimisation.

6  ABC, Slaving Away: The Dirty Secrets behind Australia’s Fresh Food (4 May 2015) Four Corners <http://www.abc.net.au/4corners/stories/2015/05/04/4227055.htm>.
7  These are examined in Chapter 2 of the report.
8  Fair Work Ombudsman, Harvest Trail Inquiry: A Report on Workplace Arrangements along the Harvest Trail (Report, 2018).
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Labour supply challenges

In our National Survey of Vegetable Growers, 
40% of those surveyed indicated that they 
had not been able to recruit sufficient 
pickers, packers and graders at some point 
in the previous five years, with 63% of this 
cohort leaving vegetables unpicked. But 
when we interrogated this at a regional level, 
we did not find a uniform picture within the 
industry, as labour shortages were neither 
absolute nor systematic. 

Instead, ‘labour supply challenge’ was a more 
accurate depiction of the labour situation 
facing the horticulture industry in Australia 
at the time we conducted the survey and 
regional case studies. The labour supply 
challenge was more pronounced in some 
regions than in others and more pronounced 
within some parts of regions than others. 
This challenge was particularly notable in 
regions that were more remote and found 
it difficult to attract WHMs, or regions that 
were not classified as eligible postcodes for 
the WHM visa extension.

The preconditions for a labour shortage 
might be met in some of these regions, 
particularly if undocumented workers were 
no longer available. In contrast, in some 
regions, there was an oversupply of labour, 
arising from visa regulations and an ample 
presence of undocumented workers which 
distorted horticulture labour supply.

Based on our research, it is our assessment 
that this oversupply and distortion of 
the horticulture labour market will be 
exacerbated by the significant changes to 
the WHM program mooted in November 
2018. These reforms enable a third year visa 
extension for WHMs who are employed 
in horticulture for six months during the 
second year of their visa. They enable a single 
employer to hire a WHM for the full three 
years of the visa. The federal government 
has also undertaken to extend the quota 
for partner countries within the WHM 
visa subclass 462 program and provide the 
opportunity for temporary migrants on this 
visa to work in an area other than Northern 
Australia in order to earn a second and 
third year visa extension. Cumulatively, 
these modifications of the WHM program 
represent the most fundamental change to 
the horticulture labour market since the 
introduction of the WHM second year visa 
extension in 2005.

Many growers will likely welcome the 
opportunity to employ WHMs for a three-
year period as this means that there will be 
less turnover in the workforce and greater 
opportunity to invest in developing a skilled 
horticulture workforce. However, there is a 
very real concern that this reform effectively 
creates a backdoor agriculture visa without 
any of the necessary checks and balances 
required to ensure that the visa does not 
result in worker exploitation. 

A study of agriculture visa arrangements 
across the globe suggests that the integrity 
of these visa schemes is difficult to achieve 
without strong regulatory design and robust 
mechanisms for oversight and enforcement. 
The WHM program is not designed as a 
labour market program and, as such, there 
are almost no additional requirements 
on growers who use the visa to access 
workers, and no additional mechanisms for 
oversight and monitoring. As the second 
year visa extension has exacerbated worker 
exploitation it is hard to see how the third 
year visa extension will produce a different 
outcome. 

It is likely that this reform will lead to 
domestic labour hire contractors, in 
conjunction with offshore recruitment 
networks, increasingly channelling WHMs 
into regional areas. Tying a migration 
outcome to the performance of work via 
the second and third year visa extensions 
gives contractors and recruitment agents the 
opportunity to exploit vulnerable workers 
eager to remain in Australia. In this report 
we present evidence about these problems 
which already exist in the horticulture labour 
market in relation to the second year visa 
extension for WHMs, a situation which will 
likely be worsened with the introduction 
of the opportunity for a third year visa 
extension. 

The high wage differentials between 
Australia and many of the partner countries 
in the WHM program (in particular the 
subclass 462 visa) will increase the likelihood 
that some WHMs will accept exploitative 
work. Furthermore, the fact that the 
Department of Home Affairs will not track 
WHMs’ whereabouts in the economy (in 
contrast to other regulated visa programs 
such as the SWP or PLS) is likely to provide 
a pipeline to undocumented work through 
visa overstaying, which currently occurs 
through the international student and  
tourist visas.

In sum, the liberalisation of the visa pathway 
coupled with the absence of regulation 
means the WHM program is likely to greatly 
increase labour supply and non-compliance 
with labour standards.

Developing a local workforce

This report finds that there is a declining 
number of local workers, who are long-
term Australian residents attracted into the 
horticulture industry, and a perception by 
growers that these workers are less reliable 
and motivated. Government programs 
that have sought to encourage this group 
into horticulture work have been largely 
unsuccessful. 

Additionally, the absence of concrete 
efforts to develop attractive career pathways 
in horticulture, and of sophisticated 
management strategies focused on training 
and improving worker commitment and 
retention, and generally poor job quality 
compared to other industries, have led 
to the declining pool of local workers in 
horticulture who are long-term  
Australian residents. 

In contrast, local workers who are recently 
settled migrants from developing countries 
have proved to be a reliable and desired 
horticulture workforce in some regions. 
There is also scope for growers to continue 
investing and adopting in labour-saving 
technology as a permanent solution to 
low-skilled labour supply challenges. 
Mechanisation has the potential to improve 
the horticulture industry’s international 
competitiveness and create opportunities 
for higher-skilled jobs to manage new 
technology. 

Regional initiatives and infrastructure

Improving visa pathways is not the only 
priority for future-proofing the horticulture 
industry’s labour supply. This report finds 
that a multi-stakeholder approach is essential 
for ensuring a consistent supply of labour 
in the Australian horticulture industry 
and widespread compliance with labour 
standards. In New Zealand the challenge 
of engaging multiple stakeholders occurs 
nationally through a National Steering 
Group involving government, industry and 
unions and regionally, through 12 Regional 
Steering Groups with representatives from 
local areas. 

We believe that the Australian horticulture 
industry is disadvantaged by not having a 
similar, formal, collaborative infrastructure 
at the national and regional level. While this 
report analyses many regional partnership 
initiatives that address labour supply 
and non-compliance challenges, a more 
regionally specific but systematic approach 
would protect the industry more effectively. 

In particular, we found that in regions where 
there were concerted, multi-stakeholder 
attempts to stop the operation of non-
compliant intermediaries who supply labour 
to growers, this greatly reduced costs, 
misinformation and exploitation. We found 
that in regions where individual growers, 
supported by a network of local individuals 
and community organisations, chose to 
hire labour from reputable sources and to 
expose growers who were non-compliant, 
this created a level playing field for all 
growers. These regional stakeholder networks 
were not only important for promoting 
compliance with labour standards, but also 
for ensuring a consistent supply of labour for 
the local industry.

6 Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 

2464

2464



Conclusion
It is clear from our research that this is a 
time of tremendous opportunity for growth 
of the Australian horticulture industry. But 
the industry has also reached an important 
crossroad in relation to the labour force that 
will service the industry. 

There is a choice between developing 
a ‘low-road’ or ‘high-road’ approach to 
horticulture labour supply. The former 
involves a crowded, segmented horticulture 
labour market in which various sources of 
labour compete to give growers a low-cost 
workforce because of non-compliance with 
labour standards and the proliferation of 
undocumented workers and contractors 
arising from weak enforcement, oversight 
and regulation. This road will be replete with 
negative media stories and poses risks to the 
reputation of the industry and its potential 
for growth into new markets. It leaves the 
industry highly segmented and open to 
exploitation by unscrupulous growers and 
labour hire contractors and allows retail 
outlets to charge prices for produce based on 
an unrealistic assessment of the true cost of 
production, in particular the cost of labour.

In contrast, a ‘high road’ approach 
involves a change in direction through 
genuine dialogue and commitment among 
stakeholders to work together to develop 
labour supply solutions. This will involve 
the development of a national, long-term 
strategy for horticulture labour supply, 
which encompasses concerted investment 
in mechanisation to develop greater 
productivity and opportunities for the 
development of a local, skilled horticulture 
workforce, enforcement of the Horticulture 
Award and a regulated labour migration 
program which provides committed, reliable 
and productive overseas workers to the 
industry.  This road to reform means labour 
costs will be higher and more uniform across 
the industry. This comes with multiple 
benefits to growers including diverting 
competition away from the cost of labour 
to more productive points of difference 
such as product quality and technological 
innovation, improving the reputation of 
the industry, which will be crucial when 
competing in international export markets, 
and increasing cooperation between growers 
and other stakeholders in relation to labour 
supply and production.
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PART 1:  
AN UNEVEN 
PLAYING FIELD
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Introduction

It is critical to the 
viability of the 
horticulture industry 
that there is a level 
playing field so that 
growers who comply 
with their legal 
obligations in relation 
to the employment 
of workers are not 
disadvantaged. 

This requires eliminating unfair competition 
from unscrupulous operators. This is 
important for safeguarding the reputation 
of the industry both domestically and 
internationally and creating a market 
environment that rewards sound business 
and management practices while focusing 
on productivity, and product and process 
innovation, rather than non-compliance. 

Non-compliance undermines the 
principle of fair competition which the 
market relies upon to operate efficiently. 
Honest businesses cannot compete with 
unscrupulous businesses that only profit 
through a strategy of undercutting. 

Furthermore, non-compliance with labour 
standards exposes workers to exploitation 
and affects the reputation of the industry. It 
weakens any argument for a solution to  
labour supply challenges through visa reform.

Findings
Our research found that there are number of 
reasons why the horticulture industry is not 
a level playing field in relation to compliance 
with labour standards.

1.There is non-compliance with labour 
standards by a subset of growers. Although 
it is impossible to quantify the extent of 
non-compliance, there is a growing body of 
evidence to suggest that non-compliance is 
endemic and multi-faceted.

2. The horticulture labour market is 
segmented and produces a race to 
the bottom in labour standards. This 
segmentation is derived from the 
availability of a range of labour sources 
with different levels of regulation and 
oversight. These include workers from the 
Pacific through two programs, the Seasonal 
Worker Program (SWP) and the Pacific 
Labour Scheme (PLS), Working Holiday 
Makers (WHMs), local workers and 
undocumented workers. Although each of 
these categories of workers is entitled to the 
same wages and conditions under Australian 
law, the different regulatory frameworks for 
each of these sources of labour produces 
a segmented horticulture labour market 
where growers can maximise profits through 
selecting a source of labour that is more 
vulnerable to exploitation. The recent 
reforms extending the PLS and introducing a 
third year extension for WHMs substantially 
increase the risk that the horticulture labour 
market will become even more segmented.

3. Supply chain pressures on growers 
undermine fair competition in the 
horticulture industry. Supply chain 
pressures can create planning and 
compliance challenges for growers in terms 
of the ability of growers to plan their current 
and future workforce needs and comply with 
labour standards. However, supply chain 
pressures are also a potential source for 
improving labour standards in horticulture. 

CHAPTER TWO 
COMPLIANCE WITH  
LABOUR STANDARDS

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 9

2467

2467



A significant and growing body of evidence 
suggests that non-compliance is widespread in  
Australian horticulture. Growers and labour 
hire contractors acting in their individual, 
short-term interests have been found to 
underpay wages and otherwise mistreat 
workers. The media has been a source of 
much information on non-compliance.9 

There is also significant evidence of wage 
underpayments in horticulture, particularly 
among WHMs in academic research,10  
parliamentary inquiries11 and in publications 
from the Fair Work Ombudsman (FWO).12  
A FWO report found that 39% of horticulture 
employers were non-compliant with labour  
standards.13 The FWO’s Harvest Trail Inquiry  
recovered over a million dollars in wages 
but its report indicated the FWO’s belief 
“that the full extent of wage underpayments is 
significantly higher than this”.14 

In 2017 an online survey of 4,322 temporary 
migrants in Australia found that the worst 
paid jobs were in fruit and vegetable picking, 
where 15% of respondents said they had 
earned $5 an hour or less and 31% had 
earned $10 an hour or less.15 

It is important to note that worker 
exploitation goes beyond non-compliance 
with labour standards. Researcher Sayomi 
Ariyawansa observes that it “involves taking 
unfair advantage of a person or their situation 
of vulnerability”.16  In our focus groups and 
interviews many reports were made of wage 
underpayments of visa holders employed in 
the horticulture industry but this  
was not the only exploitative circumstance. 
Many attributed the nature and scale of 
exploitation as stemming from temporary 
migrant workers’ vulnerability as visa holders 
which allowed some growers and labour hire 
contractors to take advantage of them. 

Evidence from the case studies described 
practices of both growers and labour hire 
contractors such as:

• Ignorance of the correct pay rate by 
growers

• Being unable to afford to pay the correct 
rate and paying less

• Paying different wages for the same work to 
different cohorts of workers

• Paying different wages to the same workers 
over a period of time depending on the 
market rate for the product

• Paying cash in hand

• No written piece rate agreement

• Extremely low piece rates based on an 
inflated assumption of the competency of 
the average worker

• Unpaid work

• Lack of clarity over whether payments are taxed

• Inadequate and/or falsified payslips

• Harassment, bullying and sexual harassment

• No investigation of allegations of 
harassment, bullying and sexual harassment 
(in some cases, moving the perpetrator to 
another farm)

• Unfair sacking

• Substandard, crammed accommodation, in 
some cases in farm sheds with a mattress 
on the floor

• Lack of training and supervision

• Lack of record keeping

• Poor and, in some cases, no occupational, 
health and safety training and awareness

• Lack of access to water and sun protection

• Inflated deductions for transport, 
accommodation and equipment

• Intimidation, beatings and bullying  
by contractors

• Confiscation of passports by contractors

A number of factors contribute to non-
compliance in Australian horticulture. 
Workers are vulnerable to mistreatment 
when working in remote locations, 
particularly when they do not have their own 
transport. WHMs are dependent on their 
employers to provide payslips for farm work 
performed towards their second year visas.17  
SWP workers rely on continuing sponsorship 
from their employers to remain in Australia 
and to return. Undocumented workers have 
limited access to jobs in Australia and rely on 
farm work to earn an income. Many of these 
workers also possess the usual vulnerabilities 
common to temporary migrants and young 
workers such as poor English language skills 
and temporary migration status. 

The financial circumstances of growers 
can create downward pressure on wages. 
Growers interviewed reported rising costs 
but stagnant income in recent decades. The 
nature of the product market contributes 
to this with 73% of it made up of only two 
supermarkets which use price competition 
to keep wholesale prices down,18 even below 
cost price in some cases (discussed in detail 
later in Chapter 3).19  

There are also quite weak employment law 
enforcement institutions. The FWO has  
little ability to enforce employment laws  
due to the geographically disbursed locations 
of farms, difficulties locating some labour 
hire contractors and under-resourcing of  
the inspectorate.20 Unions also have a 
limited, albeit growing, presence in the 
horticulture sector. 

9  Ben Doherty, ‘Hungry, Poor, Exploited: Alarm over Australia’s Import of Farm Workers’, The Guardian (online), 3 August 2017 <https://www.theguardian.com/global-
development/2017/aug/03/hungry-poor-exploited-alarm-over-australias-import-of-farm-workers>; ABC, above n 6; Nick McKenzie and Richard Baker, ‘Fruits of their 
Labour: Investigation into Exploitation of Migrant Fruit Picking Workers in Australia’, The Sydney Morning Herald (online), November 2016 <http://www.smh.com.au/
interactive/2016/fruit-picking-investigation/>.

10  Elsa Underhill and Malcolm Rimmer, ‘Layered Vulnerability: Temporary Migrants in Australian Horticulture’ (2015) 58 Journal of Industrial Relations 608.
11  Senate Education and Employment References Committee, A National Disgrace: The Exploitation of Temporary Work Visa Holders (Report, Parliament of Australia, 17 

March 2016); Joint Standing Committee on Foreign Affairs, Defence and Trade, Hidden in Plain Sight: An Inquiry into Establishing a Modern Slavery Act in Australia 
(Report, Parliament of Australia, December 2017). 

12  Fair Work Ombudsman, Inquiry into the Wages and Conditions of People Working under the 417 Working Holiday Visa Program (Report, October 2016).
13  Fair Work Ombudsman, Horticulture Industry Shared Compliance Program 2010, above n 5, 1. 
14  Fair Work Ombudsman, Harvest Trail Inquiry, above n 8, 4.
15  Laurie Berg and Bassina Farbenblum, Wage Theft in Australia: Findings of the National Temporary Migrant Worker Survey (Migrant Worker Justice Initiative, 2017) 30.
16  Sayomi Ariyawansa, ‘On the Backs of Migrant Workers - Imported Labour in the Australian Agriculture Sector’ (paper presented at the Australian Labour Law 

Association 9th Biennial National Conference, Gold Coast, 9 November 2018).
17  Fair Work Ombudsman, 417 Visa Inquiry, above n 12.
18  Senate Education and Employment References Committee, above n 11.
19  Howe et al, Sustainable Solutions, above n 4.
20  Stephen Clibborn and Chris F Wright, ‘Employer Theft of Temporary Migrant Workers’ Wages in Australia: Why has the State Failed to Act?’ (2018) 29 Economic and 

Labour Relations Review 207.

FINDING #1: THERE IS NON-COMPLIANCE WITH  
LABOUR STANDARDS BY A SUBSET OF GROWERS
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Non-compliance with labour standards 
negatively impacts not just workers, but also 
growers and their communities. As well as 
providing labour for growers, temporary 
migrant workers spend their money in 
the community on accommodation, food 
and entertainment. Non-compliance with 
labour standards and other mistreatment 
of temporary migrant workers will build a 
negative reputation for regions and reduce 
labour supply to those regions and the level 
of income in their businesses. 

In the focus groups, WHMs told us of 
some regions they considered ‘exploitation 
hotspots’ which they would never visit to do 
farm work. These ‘no go’ zones became quite 
well known amongst the WHM community 
on Facebook. Temporary migrant workers 
can choose which country to travel to and, 
if they choose to work in horticulture, can 
choose from many regions within Australia. 
Therefore, regions are in competition with 
each other and Australia is in competition 
with other nations to attract visitors and 
workers. Maintaining a good reputation in 
terms of how workers are treated is crucial, 
particularly given the ease with which 
information can spread quickly via social media.

This section examines the different sources 
of labour available in the horticulture labour 
market. It demonstrates how reliance on 
different sources is not solely based on 
the price of labour as reflected in wages. It 
also reflects the preferences of growers for 
a workforce with particular characteristics 
relating to their labour productivity, 
flexibility, ease of recruitment, regulatory 
burdens and other related differential 
features associated with each source of 
labour supply.

Segmentation is a process by which different 
groups of workers in the labour market 
are compartmentalised, thereby resulting 
in different labour market outcomes for 
different sets of workers. 

As Paul Ryan, a leading labour economist, 
has observed, “segmentation becomes interesting 
when it results in the failure of the labour market 
to treat its participants even-handedly, in that 
it accords significantly different opportunities 
and rewards to otherwise comparable people. 
The functioning of such a labour market, then, 
diverges considerably from the competitive 
norm”.21

This section exposes how the horticulture 
labour market diverges from the ‘competitive 
norm’. We found that temporary migrant 
workers who perform the occupation of  
pickers, packers and graders do not receive  
consistently comparable wages and conditions. 

Our analysis shows how disparity in the 
immigration settings present in various 
visas combines with poor enforcement 
of labour standards to produce a 
segmented horticulture labour market 
where there is a clear divergence in the 
wages and conditions received for the 
same occupation within the horticulture 
labour market. 

We identify two main types of segmentation 
involving temporary migrant workers. First, 
between WHMs and Seasonal Workers 
from the Pacific and second, between 
undocumented workers and workers who are 
employed in compliance with a valid visa. 

FINDING #2: THE HORTICULTURE LABOUR 
MARKET IS SEGMENTED AND PRODUCES A 
RACE TO THE BOTTOM IN LABOUR STANDARDS

STAKEHOLDER PERSPECTIVES
“Most of them have at least one story to tell. I mean we backpackers — I think 
what comes up the most is cities like Bundaberg or Mildura or — yeah I don’t 
know, cities like that, Griffith … These are places where all the backpackers say, 
‘Don’t go there, don’t go there …”  
WHM (Stanthorpe)

“Are backpackers necessary for the area? Yes, they certainly are. Is there 
exploitation going on? Yes, there certainly is. Is that exploitation damaging the 
reputation of Stanthorpe as an area to come to? I’d say it’s probably damaging 
a lot of areas. A lot of the kids see it as a necessary evil. They’ll certainly report 
it. They’ll do their 88 days and suffer or they might do 20 here, 30 there and 
30 there to get their 88 and find one good area and a couple of bad areas. The 
bad area will get reported. Now if that bad area happens to be Stanthorpe that 
they ended up with the wrong farmer it taints the whole district. That’s the big 
problem. I don’t think the older farmer has woken up to the fact that social 
media a) exists and b) goes at the speed of light. They think that they can do what 
they’ve done for years before and nobody cares and nobody will find out.”   
Accommodation provider (Stanthorpe) 

21  Paul Ryan, ‘Segmentation, Duality and the Internal Labour Market’ in Frank Wilkinson (ed), The Dynamics of Labour Market Segmentation (Academic Press, 1981) 3, 4.
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The horticulture industry’s segmented 
labour market has a number of 
consequences. In this section we discuss the 
three most significant. 

First, this segmentation produces a 
compartmentalised workforce with different 
levels of vulnerability in the labour market. 
It enables growers and contractors to avoid 
compliance with labour standards with 
relative ease and impunity. 

Second, this segmentation produces groups 
of workers with different work ethic and skill. 
This enables growers who use particular 
segments of the workforce to achieve greater 
efficiency and labour productivity, thereby 
reducing the cost of labour per unit of 
output. 

Third, it results in unfair competition 
amongst employers by enabling some 
employers to gain a competitive advantage 
through using segments of the workforce 
who accept lower wages and conditions 
because they have fewer rights and less 
bargaining power. In short, this segmentation 
produces unfair competition which results in 
an uneven playing field.

We argue for a reduction in labour market 
segmentation produced through migration 
regulation and controls to mitigate 
these effects in order to reduce worker 
exploitation, safeguard the industry’s 
reputation and improve the legality and 
efficiency of its labour supply.

Substitution effect  

The term ‘substitution effect’ has its origins 
in economics, which refers to a ‘substitution 
effect’ as an understanding that when prices 
rise, or incomes decrease, households will 
make less costly decisions for allocating their 
resources.22 

Applying this term to the horticulture 
labour market, a ‘substitution effect’ would 
be understood as referring to horticulture 
employers preferring one group of workers 
over another based on the cost of labour.

There is a clear substitution effect between 
undocumented workers and workers entitled 
to work in the horticulture industry. The 
opportunity to pay undocumented workers 
in cash and considerably below award 
wages is used by unscrupulous labour hire 
contractors and growers to unfairly reduce 
costs and gain a competitive advantage 
over compliant growers. The low risk of 
detection of non-compliant behaviour, and 
the small financial penalties that accompany 
non-compliance, further increases the 
attractiveness of this option.

There is also a clear substitution effect 
between WHMs and Seasonal Workers from 
the Pacific. The lack of regulation and lower 
costs associated with employing WHMs is a 
likely reason for the much greater reliance on 
WHMs in the industry.

The horticulture industry has available to 
it a number of different sources of labour, 
each with a different level of regulation and 
oversight. This has created opportunities for 
some growers to use unregulated and under-
regulated sources of horticulture labour to 
reduce labour costs. This undermines the 
ability of the horticulture industry to be a 
level playing field. 

As the relationship between wages and 
productivity affects business profits, it is 
unsurprising that different growers use 
different segments of the labour market to 
maximise their return. The two dominant 
sources of horticulture labour reflect this. 

Evidence from the case studies suggests that 
undocumented workers are perceived as 
low cost and highly productive, and WHMs 

are generally regarded as moderately low 
cost and generally unproductive, although 
growers reported backpackers from Asian 
countries as highly productive. In contrast, 
SWP workers are generally regarded as 
highly productive by growers who employ 
them but they are perceived as a more 
expensive source of labour because of the 
costs associated with engaging with the SWP.

The segmented horticulture labour 
market and its capacity to produce a ‘race 
to the bottom’ in labour standards has 
been observed in two recent scholarly 
examinations of the industry. 

In one account, the authors state that, 
“[there is an] increasing tension between 
different types of intermediary: contractors who 
hire documented workers ethically (including 
WHMs) and operate within the law, contractors 
who hire documented workers but ignore legal 
employment obligations, and those who engage 
and exploit undocumented workers. There seems 
little doubt that the latter are driving the erosion 
of employment conditions in a workforce already 
noted for its vulnerability”.23 

In another scholarly account, the authors 
argue that there is a greater reliance on 
WHMs than SWP workers because “[the 
higher the regulated wage, the greater the 
incentive to avoid it by using an unregulated 
option. The weaker the enforcement regime, 
the greater the incentive to use the unregulated 
option”.24 

A key reason why some sources of labour 
are more expensive for growers is because 
they involve a greater degree of regulation 
and are likely to attract a higher volume of 
complaints about exploitative work from 
workers. 

The competition between the various sources 
of labour in the horticulture labour market 
was also noted in a recent parliamentary 
inquiry into the SWP. The Chair of the 
Joint Standing Committee on Migration, 
Louise Markus MP, observed that “[w]hile 
the impetus for establishing the working holiday 
visa is for cultural exchange, the reality is it fills 
a significant labour gap within the industry and 
is in direct competition with the Seasonal Worker 
Programme”.25 

Table 2.1 summarises the different levels of 
regulation for each source of workers and 
their likelihood to report exploitation to the 
authorities.

STAKEHOLDER PERSPECTIVE ON 
LABOUR MARKET SEGMENTATION

“We need to talk about the cohorts 
within this space separately, because 
the backpacker, what they face 
versus the undocumented versus 
the permanent resident, the asylum 
seeker, the visa holder [all have] 
different … layers of exploitability. So 
you’ve got people on Centrelink who 
are exploitable in a particular way. 
An asylum seeker is exploitable in a 
particular way, and then backpackers 
— so the less educated you are, or the 
more precarious your position, the 
more exploitable you are, obviously. 
Backpackers are exploitable because 
they want to get the 88 days’ kick on 
visa, and that could be exploitable in 
the sexual with the young woman or 
whatever the case may be, or ‘Do this 
and I’ll sign off on it and you don’t 
have to work a day at my farm’. And 
then you’ve got the undocumented, 
who are just completely precarious.” 
Community group representative 
(Mildura)

22  See, eg, Orley Ashenfelter and James Heckman, ‘The Estimation of Income and Substitution Effects in a Model of Family Labor Supply’ (1974) 42 Econometrica 73.
23  Elsa Underhill et al, ‘Migration Intermediaries and Codes of Conduct: Temporary Migrant Workers in Australian Horticulture’ (2016) Journal of Business Ethics DOI 

10.1007/s10551-016-3351-z.
24  Richard Curtain et al, ‘Pacific Seasonal Workers: Learning from the Contrasting Temporary Migration Outcomes in Australian and New Zealand Horticulture’ (2018) 5 Asia 

& The Pacific Policy Studies 462, 474.
25  Joint Standing Committee on Migration, Seasonal Change: Inquiry into the Seasonal Worker Programme (Report, Parliament of Australia, 2016) vii.
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TABLE 2.1 CHARACTERISTICS OF DIFFERENT SOURCES OF HORTICULTURE LABOUR

Source of Labour Types of Regulation on Employers of this 
Source of Labour

Likelihood this Source of Labour will Report Non-
Compliance

Seasonal Worker Program •  Employers have to be approved in advance

•  Employers are subject to site visits and audits

•  Employers have to provide an induction for 
workers, and invite the FWO and unions

•  Employers can be suspended from the SWP 
for non-compliance

•  Employers are responsible for arranging 
pastoral care and accommodation

•  Employers are subject to monitoring by  
the FWO

Although SWP workers have access to a special hotline 
administered by the Department of Jobs, it is unlikely 
workers will complain to either the FWO or this hotline 
because of their desire to remain in Australia for the 
duration of the season and to return for subsequent 
seasons. Some SWP workers in the Griffith case study 
reported a fear of retribution (including beatings) 
and of their passports being held by the sponsoring 
employer.

Local Workers •  Employers are subject to monitoring by FWO Local workers have security of residence so are more 
likely to complain to authorities about exploitation as 
they are not concerned with being deported. However, 
many local workers in horticulture rely on cash-in-hand 
payments and are unlikely to report growers when 
they are complicit in tax evasion. It is less likely local 
workers will remain in exploitative work because they 
have access to welfare and do not usually have an acute 
need for work like many groups of temporary migrant 
workers in horticulture such as WHMs, international 
students and undocumented workers. When faced 
with poor conditions that may lead to exploitation, 
these  workers are more likely to choose ‘exit’ over 
‘voice’, particularly given the absence of unions in many 
workplaces.

International Students •  Employers are subject to monitoring by  
the FWO

International students are the group of temporary 
migrant workers with a valid work visa who make the 
fewest requests for assistance to the FWO each year. 
This suggests that, as a group, international students are 
unlikely to report exploitative work to the FWO.

Also, international students who are working in breach 
of their visa condition which only permits 40 hours 
paid work per fortnight during semester are unlikely 
to report exploitative work to the FWO because of the 
concern that they will be deported.

Working Holiday Makers •  Employers are subject to monitoring by  
the FWO

•  Employers have to register with the Australian 
Taxation Office if they employ WHMs

WHMs are unlikely to report exploitative work to the 
FWO when they are completing their 88 days during 
their first year, or six months farm work in their second 
year, because of their need to complete this work in 
order to gain a visa extension.

WHMs are also unlikely to complain about exploitative 
work because of their transient commitment and 
involvement in the horticulture industry. Many WHMs 
know they only have to remain in the industry for a 
short time to gain a visa extension and thus have less of 
a vested interest in addressing exploitative work.

Undocumented workers •  Employers are subject to monitoring by  
the FWO

Undocumented workers are highly unlikely to contact 
the FWO because they do not have a valid visa and are 
extremely fearful of detection because they perceive 
that this could lead to their deportation. Given their 
incapacity to exercise ‘voice’ and limited options for 
‘exit’, these workers are most likely to opt for ‘silence’ 
and thus tolerate exploitation.

Evidence from the focus groups and interviews also 
revealed that different sources of workers are treated 
differently, and in particular, remunerated differently, in 
the horticulture labour market. These exposed the segmented 
nature of horticulture labour in Australia and the capacity of this 
segmentation to erode wages and conditions for workers.
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The role of labour hire in segmenting the 
horticulture labour market

Although the role of labour hire in the 
horticulture industry is examined separately 
in Chapter 4, it is important to note that 
the segmentation of the horticulture 
labour market is largely facilitated through 
the industry’s reliance on labour hire 
contractor’s ability to funnel and connect 
workers to particular jobs/farms.

Our research found that a strong feature of 
growers’ reliance on labour hire contractors 
was in the ability of this relationship to allow 
them to select a workforce with certain 
attributes. Many growers we interviewed 
had clear views on the relative productivity 
of workers from different countries and 
ethnicities, with a general preference for 
workers from Asian countries rather than 
Europeans. As one grower stated:

  “They [the labour hire contractor] know I 
prefer Asians. Yes they know that but again  
if the Asians aren’t there and [another  
grower] has gobbled them all up then you 
know I will take the Europeans. I got nothing 
against Europeans they just don’t work as  
well as the Asians, seriously they don’t. And  
it seems to take them longer to grasp the  
tasks they’re being asked to do”.26 

Providing a tailored service to growers’ 
specific preferences was part of what could 
make a labour hire contractor more attractive 
to growers. As a director of a labour hire firm 
stated to the research team:

  “What we do is we ask them what 
demographic works for them or in their 
experience has worked for them well in the 
past. That’s not a racial profiling. It’s more  
of a work ethic profile than anything else …  
we say to them ‘what has worked for you 
before? I know you only had five employees 
now you’re going to 20, it’s a bit hard to 
answer that question, but what did work for 
you when you had your five employees?’ ‘Oh 
look we found the Taiwanese to be fantastic’ 
or ‘We found the Koreans to be excellent’ or 
‘We found the French to be the best’. All that 
feedback for us is great because it gets the 
round peg in the round hole or assists us to  
do that”.27 

This indicates that growers’ notion of what 
‘work ethic’ might look like is often closely 
linked to a preference for workers with 
particular kinds of ethnic heritage, in ways that  
distinctly resemble ethnic profiling. 28 

Another segmentation enabled by reliance on 
labour hire contractors was between workers 
on different visas. Growers could choose 
which type of visa holder they preferred 
through their use of a contractor. 

Some contractors specialised in certain types 
of visa holders like WHMs or SWP workers, 
whereas others we interviewed offered both 
types of visa holders. A Katherine grower 
who used a labour hire contractor to access 
SWP workers reported a much better 
outcome from relying on this segment of the 
labour market. He stated:

  “It’s more expensive with these guys [SWP 
workers] but they know their job a lot better. 
With backpackers they come and go too fast 
and you’re always training people and it’s  
very inefficient. [With the SWP workers]  
you know you’ve got that pool who know  
what they’re doing and they become 
professional at harvesting melons.”29 

We found that a third type of labour market 
segmentation, made possible through the 
presence of labour hire contractors, was between 
documented and undocumented workers.  

Many growers reported that there were 
opportunities to use non-compliant labour 
hire contractors engaging this group of 
workers through regular approaches by 
phone and farm visits. For example, a 
number of Wanneroo growers told us 
that labour hire contractors supplying 
undocumented workers were “everywhere”. 
One labour hire contractor based in Orange 
reported that it was hard to compete with 
contractors who supplied undocumented 
workers as these were more productive:

  “This is another pressure, we have training,  
so for the illegal people, it’s easy because they 
are working like every year, almost three to 
four years and they know what to do. Of 
course, their performance is much better but  
we can’t do it [because we employ WHMs]”.30 

26  Focus group with growers (Wanneroo).
27  Director of LH1 (Wanneroo).
28  Robert MacKenzie and Chris Forde, ‘The Rhetoric of the “Good Worker” Versus the Realities of Employers’ Use and the Experiences of Migrant Workers’ (2009) 23 Work 

Employment and Society 142.
29  Grower (Katherine).
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Conclusion

This Chapter identifies the highly 
segmented nature of the horticulture labour 
market in Australia. This segmentation 
facilitates non-compliance with labour 
standards as unscrupulous growers can 
select a workforce which is less regulated, 
and less likely to report non-compliance.

The first segmentation is between 
WHMs and SWP workers as the two 
main sources of temporary migrant labour 
available to growers. In conjunction 
with the evidence presented in Chapter 
10 on the WHM Program and Chapter 
11 on the SWP, we have identified clear 
disparities in the regulatory framework 
between the SWP and the WHM program 
as a significant reason for the limited take 
up of the SWP in favour of the WHM 
program. This limited take up of the SWP 
is also attributable to the prevalence of 
undocumented workers in the horticulture 
industry, with this substitution effect largely 
occurring because of perceptions to do with 
the low costs and high productivity of this 
group of workers. 

An early evaluation report of the SWP 
observed that this program was being 
undercut by “alternative sources of cheap 
labour with illegal and undocumented 
workers”.31  A more recent Senate inquiry 
found that “[i]n effect, the government 
clearly views the WHM as a de-facto working 
visa to bring low-skilled labour into the 
country”.32 This is especially apparent in 
the government’s recent announcement 
to allow WHMs to extend their visa to a 
third year following six month’s work in 
horticulture during their second year.33 

The differences in the regulatory 
frameworks for the WHM program and 
the SWP produce a clear distortion in 
the horticulture labour market, making 
one migrant worker visa option more 
attractive than the other. This has created a 
‘substitution effect’ (largely, but not solely 
based on labour costs) between the two visa 
schemes. 

The second segmentation is between 
workers with the right to work in horticulture 
and undocumented workers, a group which 
is examined more closely in Chapter 5. 
Undocumented workers are highly attractive 
to growers as they are an unregulated source 
of labour and therefore low cost and low risk, 
and are usually considered highly productive 
because of their experience and aptitude for 
horticulture work.

Our analysis shows the segmented 
horticulture labour market to be clearly 
undesirable, in terms of addressing both 
worker exploitation and horticulture labour 
supply challenges. A more coherent approach 
is required so that the different sources of 
horticulture labour do not undermine each 
other and produce unintended consequences 
of detriment to workers and the horticulture 
industry as a whole. The regulatory burden 
and costs associated with each source of 
horticulture labour should be commensurate 
so that there is less capacity for unscrupulous 
growers to select a more vulnerable source 
of labour.

STAKEHOLDER PERSPECTIVES: DIFFERENT WAGES FOR DIFFERENT SOURCES 
OF HORTICULTURAL LABOUR

“I know for a fact some apple packers down there, they’ve told me, have 
illegals in there and they just fly under the radar, they pay them cheaper than 
backpackers, and those guys aren’t playing the same level field as other apple 
packers in the industry. So it’s the illegals that get exploited, not necessarily  
the backpackers.” 
Grower (Orange)

“But the price was actually really wrong. Like we got $27 for a thing of oranges. 
But his farm, I don’t know why but they had a really bad season. So the fruit 
was really, really small and lots of bad fruit. So we went to see a guy [from the 
labour hire company] and he went to see the farmer and he said ‘You have to 
pay more…’. We had four people I think on one bin and it took us two hours. So 
you’re like two hours for four people and you get $27 for everybody. And so the 
farmer said, ‘Oh no, I won’t pay more, I can get Asians, they do it.’ And he didn’t 
even pay us. He didn’t pay us.”  
Harvest workers (Stanthorpe)

“Backpackers are paid cheaper … They have a certain wage. So I think the 
farmers would employ backpackers instead of the normal [local] pickers.” 
Industry stakeholder (Griffith)

“Or varying piece rates. That’s the other one that I came across in Queensland 
recently … so it was different visa categories and different ethnicities got 
different bin rates for the same work. So locals got $90 a bin, Seasonal Workers 
got $70 a bin and it kind of went down from there … Backpackers, then, mostly 
Taiwanese and Hong Kong and undocumented got the least” 
Community representative (Griffith) 

“The SWP has built-in requirements that workers be educated about their 
rights, are able to raise issues when they occur, and there are real consequences 
for employers when they behave badly or illegally. Because all participants in the 
scheme must be pre-approved by the federal government, labour hire companies 
and producers that do the wrong thing can and are suspended from the 
program, creating a stronger incentive for compliance. The SWP is not perfect 
but it does have the best built-in protections, and it is currently competing 
with the rest of the unregulated visa and labour hire world, which stymies the 
program’s growth.”  
Union official (NUW)

30  LH3 contractor (Orange).
31  Cheryl Reed et al, Final Evaluation of the Pacific Seasonal Worker Pilot Scheme (Final Report No 53197, Department of Education, Employment and Workplace Relations, 

September 2011) 10.
32  Senate Education and Employment References Committee, above n 11, 119.
33  Department of Home Affairs, Changes to the Working Holiday Maker Visa Program (7 November 2018) <https://www.homeaffairs.gov.au/news-subsite/Pages/2018-Nov/

working%20holiday%20maker%20visa%20program.aspx>.
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Introduction

Supply chains mediate the sale of produce harvested by fruit and vegetable 
growers. Before reaching consumers, this produce is purchased from 
growers by supermarkets, food retailers, food processers or wholesalers, or 
sold through growers’ markets. 

Produce sold to consumers overseas may 
require the involvement of export, import 
and other trading agents. Transportation 
and distribution companies will typically 
be involved in moving produce from farms 
to these other actors in the supply chain. 
Traders and other companies may be involved 
between these stages (see Figure 3.1). 

Each stage of the supply chain requires 
a commercial transaction in which the 
bargaining power of the grower to negotiate 
a fair price may be constrained. The often 
large and commercially powerful nature of 
‘lead firms’ at the consumer-end of supply 
chains e.g. supermarkets, wholesalers, 
transportation and distribution companies, 
accounts for why growers are often in a 
weak bargaining position.34 Many of these 
lead firms have increased their commercial 
presence as a result of market concentration 
and business consolidation through mergers 
and acquisitions, which have been driven by 
financial pressures for increased short-term 
shareholder returns.35  

These features have come to characterise 
agro-food industries in many countries. They 
have shifted power dynamics within supply 
chains from growers and other supplier firms 
located at the producer end to lead firms 
closer to the consumer end.36 Lead firms 
often purchase produce from a large number 
of growers both to serve their consumer base 
and spread their risk. This can enable lead 
firms to dictate the price and other standards 
to individual growers who must comply to 
complete the transaction and maintain the 
commercial relationship. 

The following findings are presented in  
this section: 

1. Supply chain pressures can create 
planning and compliance challenges for 
growers in terms of the ability of growers 
to plan their current and future workforce 
needs and comply with labour standards.

2. Supply chain pressures are a potential 
source for improving labour standards  
in horticulture. 

3. Industry-led initiatives such as Fair 
Farms are welcome developments in 
improving compliance with labour standards.

4. International evidence indicates that 
multi-stakeholder forms of regulation that 
involve workers, unions or community 
organisations are more effective than 
industry-led initiatives at improving 
labour standards and minimising supply 
chain risks.

5. Attempts to regulate supply chain pressures 
may be undermined without competition 
policy reform and a systematic review of 
industry dynamics to encourage growers 
and supplier firms to compete more 
on quality, innovation and productivity 
rather than cost-minimisation.

CHAPTER THREE 
SUPPLY CHAIN PRESSURES

34  Jimmy Donaghey et al, ‘From Employment Relations to Consumption Relations: Balancing Labor Governance in Global Supply Chains’ (2014) 53 Human Resource Management 229.
35  Peter Dicken, Global Shift: Mapping the Changing Contours of the World Economy (Guilford Press, 7th ed, 2015) ch 13.
36  Bill Vorley, Food, Inc: Corporate Concentration from Farm to Consumer (UK Food Group, 2003). 
37  Adapted from Industry Commission, Horticulture (Report no 29, 18 February 1993) 96.

FIGURE 3.1 PRODUCTION AND DISTRIBUTION CHAIN FOR HORTICULTURE PRODUCE37
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CHALLENGE #1: ADDRESSING PRICE 
PRESSURES FROM SUPERMARKETS
Many growers we interviewed claimed that  
the prices they were able to sell their produce 
for had not kept pace with inflation in recent  
years. Once adjusted for inflation, this amounts  
to a decline in real terms in the prices that 
growers receive for their produce. While this 
scenario differs between different crops, one 
stone fruit grower told us “we are getting no 
more now per kilo than we were in 1988”.38   

Prices are affected by a large range of factors, 
most fundamentally the amount of supply 
of and demand for a particular product in a 
particular exchange market. But prices are 
also determined by the bargaining power of 
actors engaged in commercial exchanges in 
the market place. 

Generally speaking the bargaining power 
lead firms that buy horticulture produce in 
the Australian market has increased in recent 
years while the bargaining power of the 
supplier firms that sell this produce  
has diminished. 

In particular, many large lead firms, such as 
supermarkets and large food brands, have 
been able to use their commercial power to 
dictate prices or make changes in delivery 

orders at short notice. This is evident in the 
‘price wars’ between the major Australian 
supermarkets which has resulted in pressure 
on growers to reduce the costs of production. 

According to one grower, “Woolworths and 
Coles are the major outlets. They set their price 
on a week to week basis. If they get it wrong, 
they’ll drop the price midweek”.39  

Other growers reported that supermarkets 
had terminated commercial contracts 
at short notice thus putting them in a 
vulnerable position.

Labour is the largest component of cash 
costs for growers, as presented in Table 3.1. 
Labour is also one of the few inputs over 
which growers have control.40  Therefore, 
when supply chain pressures intensify, 
growers looking to gain an unfair competitive 
advantage may resort to underpaying 
their workers and fail to comply with the 
Horticulture Award. 

Some growers disputed this perspective, 
saying they would always meet their legal 
obligations to their workers regardless of 
competitive pressures. However, other 
growers acknowledged that supply chain 
and other cost pressures did increase the 
imperative to ensure that their practices for 
managing labour were efficient. 

From a different perspective, a farm worker 
reported being paid a different wage rate 
each week depending on the fluctuating 
market price for blueberries. He stated, 
“some days we would go and the price of punnets 
would be 80 cents but then other days it would be 
over a dollar and then it would be back down to 
80 cents. It was so ridiculous, we got a different 
pay packet depending on the price of punnets.”

In the horticulture context, the major 
retailers have consistently maintained that 
responsibility for breaches of workplace 
laws is the sole responsibility of the Fair 
Work Ombudsman (FWO). Although 
major retailers encourage individuals or 
organisations that have evidence of a breach 
to take it to the FWO, the retailers do not 
largely get involved in investigating breaches 
themselves.41 

Even following the 2015 ABC Four Corners 
investigation into exploitation of workers 
in the horticulture industry, in which 
certain grocery chains were implicated, 
the major retailers did not introduce more 
stringent auditing of the workforces of their 
suppliers.42 At a subsequent Senate inquiry, 
a representative from Woolworths stated that 
it would not conduct an audit as this would 
place extra costs on suppliers.43 

38  Grower (QLD).
39  Grower (QLD).
40  David Weil, The Fissured Workplace (Harvard University Press, 2014).
41  Senate Education and Employment References Committee, above n 11, 283.
42  ABC, above n 6.
43 Senate Education and Employment References Committee, above n 11.

TABLE 3.1 MAJOR COMPONENTS OF CASH COSTS, VEGETABLE-GROWING FARMS, AUSTRALIA, 2016–17 TO 2017–18, AVERAGE PER FARM
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Despite the revelation of widespread 
exploitation particularly of temporary 
migrant workers, the major retailers consider 
Australia to be ‘low risk’ because of its 
robust workplace laws and mechanisms for 
monitoring compliance.44 In her analysis of 
retailers’ response to the ABC Four Corners 
investigation, Australian labour law scholar 

Rosemary Owens concludes, “[w]hen  
confronted with the evidence of exploitation, 
the [retailers] frequently resorted to platitudes 
defending the values of their organisation and 
restating their commitment to ethical behaviour 
by all in the supply line”.45

A grower we interviewed stated, “If you get 
rid of the undocumented [workers], I tell you now,  
Coles and Woolies will only have half their produce.  
And as much as they’ve got their ethical sourcing 
and everything, they turn a blind eye”.46 

A labour hire contractor we interviewed 
stated, “They just don’t care — Woolies and 
Coles, their buyers, their main buyers are 
standing on their pedestal going, ‘Everyone has 
to be doing the right thing here, everyone has to 
be moral about what they do’ and all the rest of 
it, but they don’t give a shit frankly. They really 
don’t care so long as they’re getting their produce 
at that price”.47 

CHALLENGE #2: DEVELOPING SUPPLY 
CHAIN REGULATION FOR IMPROVING 
COMPLIANCE
Supply chain and labour issues in 
horticulture were a focus of the final report 
of the 2017 inquiry by a joint committee 
of the Australian Parliament into the 
establishment of a Modern Slavery Act.48 
The report noted that evidence to the 
committee:

  “highlighted that the long-standing  
challenges faced by the horticultural industry 
to secure a reliable and efficient labour force 
have been compounded by recent changes to 
the relationship between supermarkets and 
suppliers… The Committee heard that the 
low prices set by supermarkets for produce is 
putting increasing pressures on farmers and 
growers to reduce labour costs to ensure  
farms are economically viable”.49  

The report acknowledged that there 
were several factors contributing to the 
labour challenges facing horticulture. 
However, it singled out supply chain 
pressures as important and made several 
recommendations to address this.

The Modern Slavery Act inquiry supported 
the creation of a mandatory supply chain 
reporting requirement. If enacted this 
would require organisations with annual 
revenues of $100 million or more to provide 
annual reports to the Australian government 
regarding the composition of their 
organisational structures and supply chains 
and the policies adopted to address modern 
slavery practices to ensure that such practices 
are not currently taking place, and are 
unlikely to take place, within their businesses 
and supply chains. Such policies include due 
diligence and remediation processes and 
training for staff about modern slavery.50 

44 Ibid 283–7.
45  Rosemary Owens, ‘The Global Challenge of Temporary Labour Migration: Regulatory Responses and Possibilities’ in Joanna Howe and Rosemary Owens (eds), Temporary 

Labour Migration in the Global Era: The Regulatory Challenges (Hart Publishing, 2016) 393, 396.
46 Focus group with growers (WA).
47 Labour hire contractor (WA).
48  The Committee adopted a ‘a non-legal umbrella definition’ of modern slavery that included “slavery, servitude, forced labour, trafficking in persons, forced marriage, child 

trafficking, debt bondage and other slavery-like practices”, see: Joint Standing Committee on Foreign Affairs, Defence and Trade, above n 11, 47.
49 Ibid 282–3. 
50 Ibid 93–139.

STAKEHOLDER PERSPECTIVES ON THE IMPACT OF SUPPLY CHAIN PRESSURES 
ON GROWERS

“The risk of Woolworths or Coles or Aldi not buying from us is significant but it 
doesn’t influence our labour decisions. We’ve already made a huge commitment to 
buy land, equipment and the seed pipeline, so we’re already committed to the game.  
You can’t be half pregnant; we’re committed to going, we’ve bought things and so 
therefore we’ve got to hire the labour to do the job.  What we need to make sure is 
we’re delivering in terms of price and quality to make sure we’ve got the business. 
That means we’ve got to have the right people and controlling labour costs is the key 
lever to doing that. Every year the price of products is going down, the prices for all 
farm produce is going down not going up. And offsetting that you’ve got electricity 
going up, insurance going up, labour costs going up. So you need to get more 
efficient to be able to make sure you survive long term.”  
Grower (SA)

“We were supplying [a supermarket] about 60 tonnes a week of [product name 
omitted]. We put our price up in a tender, because they do tenders every six months, 
less than CPI and we lost the business overnight so we were left with 60 tonnes. That 
is the sort of ruthlessness they are.”   
Grower (SA)

“Some growers supply wholly to supermarkets.  Some have a mix of some going 
to supermarkets, some going to wholesale markets … To hear stories when you 
say, ‘Well, okay, you’re sending off to the markets; what will you get?’ [Growers] 
say, ‘Well, I don’t know until the day’.  To hear stories like that, gee, how can you 
control your business with expenses that you have that are typically fixed, when this 
income is sort of quite fluid? … That this low price [growers] might be getting, is that 
impacting on the employee on the farm getting underpaid? Or is it that you’ve done 
really well and there’s another reason for that employee getting underpaid?  So we’re 
very very interested in supply chain pressures and how we might influence that if we 
see that there’s a problem up the supply chain.”   
FWO official (QLD)

“The supermarkets, the pressure that’s put on farmers to provide goods at certain prices, 
and they really  squeeze them … Our farmers get very little help at all from anybody. A  
lot of them are not doing very well at all or are only just surviving. Basically Australians  
don’t pay enough for their fruit and vegetables. That’s the bottom line and if they 
were really paying what they’re worth, in terms of how much it is actually costing to 
pick that tomato and spray that paddock and all that stuff, they’d be paying quite a 
bit more.  But the supermarkets just keep squeezing and squeezing and squeezing. 
And then they threaten them: ‘we’ll go and get them from New Zealand or we’ll go 
and get them from China’. It’s just disgusting what our farmers put up with.”  
Employment services provider (QLD)
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Modern slavery or supply chain transparency 
legislation has already been adopted in 
several overseas jurisdictions including the 
United Kingdom and California. Were it to 
be implemented in Australia it would build 
upon several other initiatives in which lead 
firms in the horticulture supply chain, such 
as supermarkets and food retailers, seek to 
improve positively grower practices. This 
is achieved by mandating that lead firms 
incorporate certain labour standards into 
their certification requirements for produce 
that is sold in the domestic market. 

We now turn to a number of different 
initiatives seeking to foster compliance with 
labour standards in the supply chain.

STAKEHOLDER PERSPECTIVES ON THE IMPACT OF SUPPLY CHAIN PRESSURES  
ON WORKERS

“What we’ve seen over the last decade is a move from those supermarkets to direct-
supplier relationships, which has led to the emergence of large farms and to intense 
competition between farms to get business from the major supermarkets. What that 
does is put price pressure downwards in the supply chain, and what we’ve seen is that 
the people who wear the cost of that are the workers.” 
(George Robertson, NUW, evidence presented to the Australian Parliament’s 
Joint Committee inquiry into establishing a Modern Slavery Act in Australia).

“We do not set the price of our produce in the majority of cases in Australia. We largely 
operate under a duopoly system, and the big supermarkets don’t have to advertise how 
much they are paying the grower ... Without some reform to that system of our supply 
chain, any efforts to stamp out exploitation at the farm level will be futile, because 
many growers do not have a choice as to how much they can afford to pay their staff 
members, if they are able to get any staff at all.”   
(Emma Germano, VFF, evidence presented to the Australian Parliament’s 
Joint Committee inquiry into establishing a Modern Slavery Act in Australia).
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Global G.A.P.

GlobalGAP is a code of practice for ‘Good 
Agricultural Practices’ among European 
retailers requiring horticulture suppliers to 
maintain certain quality standards including 
workers’ welfare and workplace health and  
safety. This has encouraged growers in some 
countries to improve their labour practices to  
meet accreditation requirements. For instance,  
Horticulture New Zealand, a national industry  
association, has promoted GlobalGAP to its  
affiliates to improve the reputation of the local  
industry, which relies heavily on export 
markets, resulting in over 1,500 New 
Zealand producers becoming accredited.51 
GlobalGAP is discussed more extensively in 
Chapter 13: The New Zealand Approach.

Sedex

Sedex, or the Supplier Ethical Data Exchange, 
has been a mechanism favoured by many 
retailers internationally for eradicating modern  
slavery practices, minimising supply chain 
risks and improving labour standards. Sedex 
is a large membership based platform with 
headquarters in the UK. It is used by lead 
firms in over 150 countries to share data about  
the practices of suppliers and other actors in 
their supply chains.52 This can help with lead 
firms’ monitoring efforts and ensure they 
only source from suppliers who comply with 
established minimum standards.53  

The Sedex process for horticulture involves 
an audit that, among other things, requires 
employers to guarantee that workers, 
including those employed by contractors, 
are being paid and treated in accordance 
with legal minimum standards and also have 
the right to work in Australia.54 While these 
measures indicate that the process is focused 
on ensuring legal compliance and minimising 
the risks of non-compliance, there was a 
view among some growers and industry 
representatives interviewed that Sedex was 
too general an instrument for the purposes 
of monitoring standards in Australian 
horticulture. A clear drawback of Sedex is 

that it only requires audits of those growers 
who have undertaken a self-assessment 
questionnaire and come out as medium to 
high risk. This means that growers can be Sedex  
accredited without going through an audit.

Fair Farms

Lead firms and growers have turned towards 
the Fair Farms initiative to monitor labour 
standards. Growcom has developed Fair 
Farms as a certification scheme more 
tailored to the specific features of Australian 
horticulture than Sedex. According to an 
industry representative, “the whole idea of 
Fair Farms is … about [growers] checking off 
that [they] have got the right systems in place for 
ethical employment”.55  

The main objectives of Fair Farms are:56 

• An industry owned and developed  
standard benchmarked against Australian 
workplace law

• A coordinated system of quality  
training to support growers to understand 
their obligations

• A pathway to certification, if required, 
including a mechanism to enable cost-
effective, third-party audits by  
competent auditors

• A credible certification that provides 
certainty and transparency in the supply 
chain and that enables businesses 
committed to fair employment to differentiate 
themselves from less reputable operators

• Data capture to enable industry and 
customer reporting in relation to compliance

The Fair Farms approach is for the 
horticulture industry to work with lead firms 
particularly supermarkets and the FWO 
to eradicate non-compliant practices by 
excluding unscrupulous operators from the 
supply chain. Growers registered with Fair 
Farms will receive support and guidance 
to maintain compliance and thereby meet 
the program’s requirements. A Fair Farms 
Training and Certification Program piloted 
in October 2018 will be rolled out in 2019 
to prepare growers for future audits by 
lead firms participating in the initiative. 
In October 2018, the federal government 
announced a funding package of $1.5 million 
for the Fair Farms scheme.

51  Richard Curtain, New Zealand’s Recognised Seasonal Employer Scheme and Australia’s Seasonal Worker Program: Why So Different Outcomes? (New Research on Pacific Labour 
Mobility Workshop, Australian National University, Development Policy Centre, 2 June 2016).

52  Sedex Global, What is Sedex? (2018) <https://www.sedexglobal.com/about-us/what-is-sedex/>.
53  Joint Standing Committee on Foreign Affairs, Defence and Trade, above n 11, 111.
54  Grower (SA).
55  Industry association official (QLD).
56  Growcom, Fair Farms Training & Certification Program: Information Sheet (2018) <https://www.growcom.com.au/fairfarmsinitiative/#!form/FairFarms>.

STAKEHOLDER PERSPECTIVES ON SEDEX

“[Sedex] use the same process as they do for making t-shirts in Sri Lanka as they do 
for growing potatoes here. It just doesn’t make a lot of sense having things that are not 
relevant to Australia. The reason why is because the supermarkets are looking for some 
type of system to check, to have some type of auditing system to say: ‘yes, our suppliers, 
our growers, are above board, environmentally, ethically [and] when you buy from us, 
you know you’re buying from a reputable company’… [But] it’s so non-tailored and 
they’re asking for things that just don’t make any sense.”   
Industry association official (QLD)

“Supermarkets have a list of policy standards and self-regulation audits which act as 
a smokescreen for, rather than as a deterrent, to exploitation. Self-regulation does not 
work. It makes no difference to the lives of workers and wraps growers up in pointless 
paperwork while the supermarket bureaucracy sleep well at night knowing a box has been  
ticked. Any system where the perpetrator audits their own bad behaviours will always  
be ineffective. We know of several farms that have passed the supermarkets’ Sedex 
audits but still have undocumented workers, cash contractors and wage theft occurring.”   
Union official (NUW)
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CHALLENGE #3: INVOLVING MULTI-
STAKEHOLDER INITIATIVES IN SUPPLY 
CHAIN REGULATION
Extensive international research has shown 
that multi-stakeholder forms of supply chain 
regulation that involve workers, unions 
or NGOs in their design, governance and 
monitoring, are generally more effective 
at maintaining labour standards and 
minimising supply chain risks for lead 
firms and suppliers than industry-driven 
regulation.57  

These initiatives also provide a channel for 
worker involvement and participation, which 
can be a valuable feedback mechanism 
that can allow deficiencies in supply chain 
regulation to be readily identified and 
addressed.58 They can also address concerns 
identified by researchers regarding the lack 
of independence and specialised expertise 
among third-party auditors.59  

By contrast, industry-driven regulation has 
been criticised for being more difficult to 
enforce, ineffective at providing sustained 
improvements in working conditions and 
for often being adopted by businesses whose 
main concern is to portray themselves 

as socially responsible rather than to 
systematically improve standards.60  

While some studies have disputed this 
perspective,61 it does point to potential 
limitations of Fair Farms, which could be 
strengthened by involving unions and NGOs 
more comprehensively in its operation. 

The importance of unions and community 
organisations in assisting workers to rectify 
wage theft was indicated in a recent study 
of temporary migrants’ ability to access 
legal remedies in Australia, which found 
that workers who relied on unions or 
community organisations were far more 
successful in achieving some rectification of 
underpayments.62 

There are several examples of how multi-
stakeholder initiatives can benefit both 
growers and workers. 

In the United States, tripartite agreements 
between supermarkets, food manufacturers, 
growers, industry associations and unions 
have been used to provide guarantees of 
individual and collective rights and wage 
standards to workers, assurances to growers 
that they will receive prices high enough 
to remain financially viable and dispute 

resolution procedures to enable continuity of 
production. 

Another type of multi-stakeholder initiative 
in the United States involves agreements 
that guarantee specific production volumes 
by growers in return for lead firms providing 
payments into an industry fund, which 
provides wage supplementations to workers.

Agreements along these lines have been 
established between the Coalition of 
Immokalee Workers and major lead firms 
such as McDonald’s, Burger King and Taco 
Bell.  Under the Equitable Food Initiative 
(EFI), certified growers agree to pay 
higher wages to workers, establish worker 
participation and development programs and 
implement ethical recruitment practices as 
the basis for high quality and more efficient 
production. Supermarkets and food retailers 
who participate in the program require their 
fruit and vegetable suppliers to be certified 
and in return pay higher prices for certified 
produce to assist growers’ compliance. The 
EFI’s design is thus “wholly built around the 
principle of shared responsibility and shared 
benefit within the supply chain”.64  

57  See, eg, Donaghey et al, above n 34; Christina Niforou, ‘International Framework Agreements and Industrial Relations Governance: Global Rhetoric versus Local Realities’ 
(2012) 50 British Journal of Industrial Relations 352; Chris F Wright and Sarah Kaine, ‘Supply Chains, Production Networks and the Employment Relationship’ (2015) 57 
Journal of Industrial Relations 483.

58  Kelly Pike and Shane Godfrey, Two Sides to Better Work – A Comparative Analysis of Worker and Management Perception on of the Impact of Better Work Lesotho (Better Work 
Discussion Paper Series No 20, September 2015).

59  See, eg, Maki Hatanaka and Lawrence Busch, ‘Third-Party Certification in the Global Agrifood System: An Objective or Socially Mediated Governance Mechanism?’ (2008) 
48 Sociologia Ruralis 73.

60  Niklas Egels-Zandén and Jeroen Merk, ‘Private Regulation and Trade Union Rights: Why Codes of Conduct Have Limited Impact on Trade Union Rights’ (2014) 123 
Journal of Business Ethics 461.

61  John Ruggie, Just Business: Multinational Corporations and Human Rights (WW Norton & Co, 2013).
62  Berg and Farbenblum, above n 15.
63  James Brudney, ‘Decent Labour Standards in Corporate Supply Chains: The Immokalee Workers Model’ in Joanna Howe and Rosemary Owens (eds), Temporary Labour 

Migration in the Global Era: The Regulatory Challenges (Hart Publishing, 2016) 351; Weil, above n 40.
64  Jennifer Gordon, ‘Roles for Workers and Unions in Regulating Labour: Recruitment in Mexico’ in Joanna Howe and Rosemary Owens (eds), Temporary Labour Migration in 

the Global Era: The Regulatory Challenges (Hart Publishing, 2016) 329.

STAKEHOLDER PERSPECTIVES ON THE IMPACT OF SUPPLY CHAIN PRESSURES ON WORKERS 

“We needed to do something that enabled good growers to be differentiated from those bad [non-compliant growers], because at 
the moment, they all have access to the supply chain. I’ve seen products in the supermarket, grown by growers who I know have 
[been] done by Fair Work three or four times … We have an issue where the retailers really drive who can be paid. That’s how it works. 
They are the big drivers in our sector. So we’ve been actually working with the retailers in developing a certification scheme, and an 
education and training program to support growers to meet their obligations, but also provide a mechanism against which they can 
be audited, which will demonstrate that they are compliant with Fair Work laws, plus a few other additional things that the retailers 
are seeking. The Fair Work Ombudsman is also putting a lot of pressure on supermarkets to clean up their supply chains. We think 
that’s a really good thing, because it’s not a level paying field if someone who is underpaying their workers can sell their product 
into the supermarket. That means that the people who are doing the right things are at a massive competitive disadvantage. The Fair 
Farms Initiative, or the Fair Farms Program, which is the certification program, will support growers to prepare for an audit that 
they may want to have because their customers will demand it. Because regardless of whether we go with this path or another path, 
the supermarkets are going down this path. What we want to be able to do is hold them accountable, to an extent, by this being an 
industry-led scheme, to say, ‘Well, we know who supplies you. We know who’s got the certification. We know who’s part of the scheme.’ 
Because one of the frustrations that growers are continually raising with us is that.”    
Industry association official (QLD)

“The only effective way to end exploitation in the supply chain is to ensure farm workers have freedom to come together in the union, 
are empowered to speak out, and are protected when they raise issues. Empowered workers are their own day-to-day independent 
auditors — they are the only way to shine a light on bad and unethical work practices, improve conditions across the supply chain, and 
ensure that no industry falls into the shadows or has a business model that puts workers at risk.”   
Union official (NUW)
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According to David Weil, a leading 
US academic and former Head of the 
Department of Labor’s Wage and Hour 
Division, these multi-stakeholder models of 
supply chain regulation can:

  “address the distributional tension  
underlying fissured decisions [associated  
with commercial pressures from lead firms  
onto their horticulture suppliers] by making  
the lead food organization … adjust the price  
it pays (and therefore the return it receives)  
to accommodate better conditions for workers 
at the base of the supply chain.”65  

CHALLENGE #5: ADDRESSING 
COMPETITION POLICY AND CORPORATE 
GOVERNANCE ISSUES
The initiatives created to regulate supply 
chain pressures signify that there are 
wider economic forces that constrain and 
influence growers’ ability to source labour 
and to comply with their obligations under 
workplace laws. 

As John Buchanan and colleagues note, 
“no workplace is an island”; the commercial 
practices of powerful organisations 
influence employment practices of smaller 
organisations they do business with.66 
The nature of corporate governance and 
competition policies influence the prices that 
growers can obtain for their produce, which 
can in turn influence labour supply and 
regulation.

The Horticulture Code of Conduct under 
the Competition and Consumer Act 2010 (Cth) 
aims to provide transparency in growers’ 
commercial transactions with traders. The 
Horticulture Code was first established 
in 2006 as a voluntary instrument and 
became mandatory on 1 April 2018. In 
order to trade with each other legally, the 
Horticulture Code requires growers and 
traders to have a written contract in the 
form of a Horticulture Produce Agreement. 
This contract must clearly establish any 
delivery requirements, quality and quantity 
specifications, circumstances under which 
produce may be rejected, and pricing and 
payment arrangements including the timing 
of payment, the formula using to determine 
pricing, and whether commissions or fees are 
to be charged. 

The Horticulture Code also specifies that 
growers and traders must act in good faith in 
their dealings with the other party, contains 
procedures for the resolution of disputes 
and allows for the Australian Competition 
and Consumer Competition to investigate to 
ensure compliance. The Code only applies 
to transactions between growers and traders. 
It does not apply to trade between growers 
and retailers, exporters or processors, but 
“if a grower sells horticulture produce through 
an agent to retailers, exporters, or processors, the 
agreement between the grower and the agent will 
be subject to the Code”.67

A separate Food and Grocery Code of 
Conduct sets out the terms and trading 
conditions between supermarkets and their 
suppliers. Signing this code is voluntary but 
its provisions are mandatory for companies 
that have elected to be bound by it. Of 
the four companies that have signed the 
Food and Grocery Code, three are major 
supermarkets: ALDI, Coles and Woolworths. 
Its provisions appear very similar to those 
contained in the Horticulture Code.68 The 
measures of both codes are designed to 
ensure that the parties deal with each other 
fairly and prevent any exploitative practices 
from occurring.

Several growers and industry representatives 
claim that despite the investigation and 
compliance procedures set out in the 
Horticulture Code and Food and Grocery 
Code, they are not adequately enforced. This 
can allow powerful parties to negotiate lower 
prices, which can benefit consumers seeking 
cheap produce. However, this scenario 
disadvantages compliant growers because 
the failure to maintain fair and transparent 
commercial transactions between buyers and 
sellers can result in an uneven playing field. 

One potential consequence is that prices 
can be set below the costs of production. 
According to one industry association official:

  “[The Horticulture Code] leaves far too  
much to negotiation. Because growers tend  
to be very small, and not have a lot of  

65  Weil, above n 40, 262.
66  John Buchanan et al, ‘Beyond Voodoo Economics and Backlash Social Policy: Where Next for Working Life Research and Policy?’ (2006) 32 Australian Bulletin of Labour 183.
67  Australian Competition and Consumer Commission, Horticulture Code of Conduct <https://www.accc.gov.au/business/industry-codes/horticulture-code-of-conduct>. 
68  Australian Competition and Consumer Commission, Food and Grocery Code of Conduct <https://www.accc.gov.au/business/industry-codes/food-and-grocery-code-of-conduct>. 

FAIR FARMS INITIATIVE

“We needed to do something that enabled good growers to be differentiated from 
those bad [non-compliant growers], because at the moment, they all have access 
to the supply chain. I’ve seen products in the supermarket, grown by growers who 
I know have done by Fair Work three or four times… We have an issue where the 
retailers really drive who can be paid. That’s how it works. They are the big drivers 
in our sector. So we’ve been actually working with the retailers in developing a 
certification scheme, and education and training program to support growers to 
meet their obligations, but also provide a mechanism against which they can be 
audited, which will demonstrate that they are compliant with Fair Work laws, plus a 
few other additional things that the retailers are seeking. The Fair Work Ombudsman 
is also putting a lot of pressure on supermarkets to clean up their supply chains. 
We think that’s a really good thing, because it’s not a level paying field if someone 
who is underpaying their workers can sell their product into the supermarket. That 
means that the people who are doing the right things are at a massive competitive 
disadvantage. The Fair Farms Initiative, or the Fair Farms Program, which is the 
certification program, will support growers to prepare for an audit that they may 
want to have because their customers will demand it. Because regardless of whether 
we go with this path or another path, the supermarkets are going down this path. 
What we want to be able to do is hold them accountable, to an extent, by this being 
an industry-led scheme, to say, ‘Well, we know who supplies you. We know who’s got 
the certification. We know who’s part of the scheme.’ Because one of the frustrations 
that growers are continually raising with us is that if you’re a good grower, you are 
expected to jump through so many hoops to get your stuff on the shelves”  
(Industry association official, QLD).
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market influence, too many of them under 
this current arrangement are being told to 
take it or leave it. ‘Here’s a contract. You’re 
required to have one under the [Code]. You 
must sign this.’ So when you read the details 
on the contract, you find out there’s all these 
circular clauses that actually mean that the 
person who’s going to be doing the trading 
has no responsibilities at all. [Contracts can 
be renegotiated retrospectively] because that’s 
what the agreements allow them to do.”69 

The issue of shareholder demands for 
short-term financial returns was another 
factor that can also create pressure for 
labour supply and regulation issues as it 
discouraged growers from investing in  
long-term strategies to address their 
workforce needs. 

One grower claimed that their bank 
was reluctant to provide a loan for an 
investment in their operation that was likely 
to pay dividends over a long-term horizon 
but not necessarily in the short-term. 

Another grower said that changes in 
ownership towards a single family-owned 
business that emphasised long-term 
value over short-term profits prompted 
major changes in the company’s business 
model. This led to a greater focus on 
quality enhancement through technology 
investment and high road employment 
strategies such as direct employment and 
skills development. 

  “We had different companies with different 
owners and one of the catalysts that  
changed [business strategy and employment 
relations] was the one owner taking over 
all parts of the business … Before in the 
group we had three companies with different 
owners.  Once we had common ownership over 
the whole group we were able to work more 
effectively together and design some of  
these HR strategies.”70 

Some industry representatives we 
interviewed claimed a Productivity 
Commission inquiry was needed to assess 
the nature of competition in the industry 
and how this affected labour supply and 
regulation issues. 

Without structural changes to competition 
policy and corporate governance within 
the horticulture industry and supply chain, 
growers will continue to compete primarily 
on cost minimisation rather than on quality, 
innovation or productivity. Rectifying this 
will improve the international competitive 
standing of Australian growers particularly 
in export markets. Given that the last inquiry 
from the Productivity Commission was more 
than a quarter of a century ago, by the then 
Industry Commission in 1993,71 it would 
appear that another such an inquiry is timely.

Conclusion
This section has found that supply chain 
pressures can create challenges for the 
ability of growers to plan their current and 
future workforce needs and comply with 
labour standards. However, these pressures 
are, paradoxically, a potential source for 
improving labour standards in horticulture. 

In reviewing different mechanisms of supply 
chain regulation for maintaining compliance, 
it has found that industry-led initiatives 
such as Fair Farms are a positive step for 
addressing non-compliance and improving 
supply chain transparency. 

However, international evidence indicates 
that multi-stakeholder forms of supply 
chain regulation tend to be more effective at 
improving labour standards and minimising 
business risks. This suggests that there 
may be scope to incorporate unions and 
NGOs more fully into the design and 
implementation of Fair Farms. 

It has also been argued that attempts to 
regulate supply chain pressures may be 
undermined without changes to competition 
policy and without a Productivity 
Commission review of the horticulture 
industry to identify ways that growers 
and lead firms in the supply chain can be 
encouraged to shift their competitive focus 
from cost-minimisation towards quality, 
innovation and productivity.

69  Industry association official (NSW).
70  Grower (SA).
71  Industry Commission, above n 37.

STAKEHOLDER PERSPECTIVES ON THE INEFFECTIVENESS OF  
COMPETITION POLICY

“That whole [supply] chain … has got to be transparent, open, level, because as 
soon as it isn’t, it mucks it up over there and labour at the end of it is basically 
the only one that has the ability to be manipulated.  I can’t get my fertiliser 
cheaper.  I can’t get my diesel cheaper … In theory, wages should be the same … 
There’s a real mindset that ‘[underpayment of wage] is the only way I’m going 
to survive.  If I don’t do this, I’m out of business’. That shouldn’t be how [some 
growers] are thinking.”  
Grower (NSW)

“Competition policy is a really huge issue, because the people the growers sell 
the produce to have a lot of power. They can say how much they will or they 
won’t pay for your produce, and if you sit there and say, ‘Well, that’s less than the 
cost of production’, you’ve got two options. You get something for it, or you get 
nothing for it. So all too often, the grower takes something for it … You see the 
ads on television, ‘We’re keeping prices down, down at Coles’, or the chairman 
of Woolies saying, ‘Look, our energy costs are going through the roof … but it’s 
alright, consumers: we’re not passing the cost onto you. You will be no worse off.’ 
The consumer thinks, ‘Great!’ Woolworths … are going back down the supply 
chain, and they’re telling everybody to cut their costs. Now, if you’re the person 
who actually grows the stuff, you’ve got nowhere you can pass your costs onto. 
You’ve got to pay your fertiliser, you’ve got to pay your chemicals, you’ve got 
to pay your staff, you’ve got to pay your mortgage, you’ve got to pay your fuel, 
you’ve got to pay your operating costs, you’ve got to pay to get your produce to 
market. There’s nowhere that you can say … You can’t go to the petrol bowser 
and say, ‘I’m going to give you 10 cents a litre less on petrol’. You can’t say to 
your chemical dealer, ‘I’m only going to pay you for half of that’ … Competition 
law shouldn’t be a closed shop … Competition is all well and good so long as 
there is fair competition, [but] what we’re seeing in this sector at the moment is 
some practises which are bordering on uncompetitive, or anti-competitive.”   
Industry association official (NSW)
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Introduction

In Australia, growers’ reliance on labour hire contractors to access workers 
is a relatively recent phenomenon, emerging in the last two decades and 
coinciding with the significant growth in temporary migrant workers in the 
horticulture industry.72 

On the supply side, the emergence of 
two visa pathways channelling temporary 
migrants into seasonal horticulture work, 
namely the Working Holiday (WH) visa 
extension introduced in 2005 and the 
Seasonal Worker Program (SWP) in 2008, 
have provided opportunities for profit-driven 
labour hire contractors to connect Australian 
growers with this temporary workforce.73  

Several studies have identified extensive 
reliance among growers on temporary 
visa holders.74 This presence of temporary 
migrants has changed the horticulture 
labour market considerably by facilitating 
greater use of contractors, some of whom 
seek to exploit the vulnerability of temporary 
migrant labour. 

On the demand side, a number of factors 
have contributed to the growth of labour 
hire contractors in the horticulture labour 
market. Internal cost pressures on growers 
are reshaping the industry with a shift from 
micro and family farms to large-scale, 
corporate farming. 

Many farms are turning to different crop 
varieties to ensure a longer crop yield, 

labour-saving technology to improve 
efficiency, and multi-site operations 
(including in greenhouses) to allow an 
annual rather than seasonal harvest. 
Although these increase the predictability 
and evenness of production and workforce 
needs, many growers complement direct 
employment with migrant labour sourced 
through contractors because of the declining 
pool of available and willing local workers. 

Additionally, external cost pressures, such as 
export markets with greater price variability 
due to fluctuations in the exchange rate 
and complex supply chain arrangements, 
increase the likelihood that growers will 
use contractors to simplify their labour 
recruitment and management processes and 
to reduce labour costs. 

Thus, the Australian horticulture labour 
market, like in most other countries, is now 
embedded with an array of profit-driven 
contractors who provide growers with workers 
to pick, pack and grade fresh produce.75 

Several accounts76 and cases77 have identified 
that many labour hire contractors in the 
horticulture industry do not comply with 

Australian labour standards and thus profit 
from large-scale worker exploitation. In 2015 
an ABC Four Corners television program 
exposed non-compliant labour hire use by 
some of Australia’s largest corporate farm 
entities.78  

In response to “a regulatory gap with respect 
to the protection of the labour rights of migrant 
workers in the horticulture industry”,79  a 
number of regulatory developments are 
also emerging. Three state-based labour 
hire licensing models have been developed 
and labour hire licensing is now part of 
the federal Australian Labor Party’s policy 
platform.80  

In contrast, the Fair Work Amendment 
(Protecting Vulnerable Workers) Act 2017 (Cth) 
did not include any measures to address the 
exploitation of vulnerable workers in labour 
supply chains other than franchising. Federal 
modern slavery legislation is also unlikely 
to drive growers away from non-compliant 
labour hire contractors because of its focus 
on large organisations, self-reporting and the 
absence of penalties.81 

CHAPTER FOUR 
THE ROLE OF LABOUR HIRE 

72  Elsa Underhill, Submission No 32 to Victoria State Government, Inquiry into the Labour Hire Industry and Insecure Work, 27 November 2015.
73  Joanna Howe et al, ‘A Tale of Two Visas: Interrogating the Substitution Effect between Pacific Seasonal Workers and Backpackers in Addressing Horticultural Labour Supply 

Challenges and Worker Exploitation’ (2018) 31 Australian Journal of Labour Law 209.
74  Howe et al, Sustainable Solutions, above n 4. Similarly, a 2016 study conducted by the Australian Bureau of Agricultural and Resource Economics and Sciences found that 

close to 70% of seasonal horticulture workers were visa holders: Department of Agriculture and Water Resources, above n 3. 
75  Stephanie Ware Barrientos, ‘“Labour Chains”: Analysing the Role of Labour Contractors in Global Production Networks’ (Working Paper No 153, Brooks World Poverty 

Institute, July 2011).
76  Anthony Forsyth, Victorian Inquiry into the Labour Hire Industry and Insecure Work (Final Report, Industrial Relations Victoria, 31 August 2016) 52; Productivity Commission, 

Workplace Relations Framework: Productivity Commission Inquiry Report — Volume 2 (Inquiry Report No 76, Productivity Commission, 2015) 935.
77  See, eg, Fair Work Ombudsman v Chaipom [2017] FCCA 3211 (5 December 2017); Fair Work Ombudsman v Maroochy Sunshine Pty Ltd [2017] FCCA 559 (24 March 2017); 

Fair Work Ombudsman v Seasonal Farm Services [2017] FCCA 1020 (5 May 2017).
78  ABC, above n 6.
79  Sayomi Ariyawansa, ‘A Red-Tape Band-Aid or a Solution? Lessons from the United Kingdom’s Gangmasters (Licensing) Act 2004 for Temporary Migrant Workers in the 

Australian Horticulture Industry’ (2017) 30 Australian Journal of Labour Law 158, 183. 
80  Labour Hire Licensing Act 2017 (Qld); Labour Hire Licensing Act 2017 (SA); Labour Hire Licensing Act 2018 (Vic); Bill Shorten, ‘Same Job, Same Pay: Time to Tackle Unfair 

Labour Hire’ (Media Release, 17 July 2018) <http://www.billshorten.com.au/same_job_same_pay_time_to_tackle_unfair_labour_hire_tuesday_17_july_2018>.
81  Modern Slavery Bill 2018 (Cth); Explanatory Memorandum, Modern Slavery Bill 2018 (Cth).
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While horticulture industry associations are 
beginning to recognise the need for greater 
regulation of labour hire,82 difficult questions 
remain about how to achieve greater 
compliance with the law without unduly 
restricting labour hire’s ability to assist 
growers in sourcing labour.  

Findings
1. The horticulture industry relies on  
non-compliant labour hire contractors. 
These contractors channel workers into  
the industry on non-compliant wages  
and conditions. 

2. There is a legitimate role that 
labour hire contractors can play in 
the management of labour. Labour 
hire contractors who comply with labour 
standards can assist growers to address 
labour supply challenges, while reducing 
worker exploitation and alleviating the 
administrative burden. This finding points 
to the importance of reducing the role 
and presence of non-compliant labour 
hire intermediaries in the industry whilst 
maintaining opportunities and incentives 
for compliant labour hire intermediaries to 
operate without unfair competition.

3. The absence of national regulation 
governing labour hire contractors in the 
horticulture industry has contributed 
to the growth of non-compliant labour 
hire contractors. The regulation of 
labour hire contractors through the SWP 
has reduced scope for non-compliant 
contractors and increased incentives for 
labour hire contractors to operate in a 
compliant manner to retain their ability 
to recruit SWP workers. A central aim of 
state-based labour hire licensing scheme is 
to prevent and reduce worker exploitation 
and to create a level playing field amongst 
businesses. Problematically, each scheme 
seeks to achieve this objective in a different 
way through the introduction of distinct and 
separate regulatory approaches. Additionally, 
one of the state schemes is likely to be 
repealed because of a change in government. 
It is preferable that a national labour hire 
licensing scheme for the horticulture 
industry be introduced.

4. The introduction of labour hire licensing 
in a number of international jurisdictions 
has reduced non-compliance with labour 
standards by contractors involved in the 
horticulture industry. These examples 
illustrate the role of regulation in addressing 
the problem of non-compliant labour 
intermediaries seeking to profit from the 
exploitation of workers across global  
supply chains. 

This section presents key findings from 
the National Survey of Vegetable Growers 
and from five of the regional case studies in 
relation to labour hire use in the Australian 
horticulture industry. 

These case studies reveal the horticulture 
industry’s significant reliance on non-
compliant labour hire intermediaries. In 
each of the case studies growers reported 
being regularly approached by labour hire 
contractors seeking to supply them with 
farm labour. Some growers reported their 
knowledge or suspicion that this labour was 
of workers without a valid work visa. There 
were also consistent reports from growers, 
community representatives and workers  
that contractors exerted significant control 
over labour supply within the industry 
and were involved in retributive behaviour 
towards growers and workers who  
threatened their power. 

However, we also found that there is a 
constructive role that labour hire contractors 
can play in the management of labour 
through addressing labour supply challenges. 
In a number of the locations, we came across 
growers and workers who were engaged 
with more established and apparently 
compliant labour hire intermediaries. The 
presence of these intermediaries appeared 
to reduce worker exploitation and alleviate 
administrative burdens on growers in 
regional labour markets.

Thus, our research points to the importance 
of reducing the role and presence of non-
compliant labour hire intermediaries in the 
industry whilst maintaining opportunities 
and incentives for compliant labour hire 
intermediaries to operate.

The National Survey of Vegetable Growers

The survey provides an insight into the 
prevalence of labour hire contractors in 
horticulture and their relationships with 
growers and the workforce. The survey 
findings revealed that 40% of employers had 
used labour hire firms to access workers and 
29% had sourced workers through hostels. 

Use of labour hire was far more prevalent 
(61%) among businesses with more  
than 20 employees, but very low (10%) 
among businesses with fewer than five 
employees. Growers who sourced  

workers through labour hire contractors  
were significantly more likely on average  
to use temporary migrants (89%) and 
especially WHMs (82%) than Australians 
workers from the local region (80%), 
perhaps exemplifying the tendency of 
temporary migrants to rely on intermediaries 
to source horticulture employment. 

Among growers surveyed, 15% had a 
business relationship with a hostel that 
provided accommodation to their workers. 
This illustrates the important relationship 
between growers and accommodation 
providers for sourcing labour.

Labour hire contractors were especially 
important for assisting growers to meet 
their workforce needs. Growers who had 
difficulties recruiting workers ‘always or 
most of the time’ (50%) were significantly 
more likely on average to use labour hire 
companies than those who ‘sometimes’ 
(35%) or ‘never’ (40%) had such difficulties. 
Moreover, growers who ‘never’ had difficulty 
recruiting workers were the group most 
likely to use labour hire exclusively, perhaps 
illustrating how growers with established 
networks with intermediaries were able to 
use these relationships effectively to source 
labour. By contrast, growers who had 
recruitment difficulties ‘always or most of the 
time’ (15%) were significantly less likely on 
average to recruit workers through hostels.

The survey also found a significant variation 
in the way growers engaged with labour hire.  
Among those who had used labour hire workers,  
54% said that the last time they used them 
they were aware of the wage rate to be paid 
to the workers. Of these, 67% said the labour 
hire firm provided written documentation 
about the rate paid to workers, 56% said that 
the labour hire company set the wage rate paid  
to workers and 41% said the wage rate was 
set after discussions between the labour hire 
company and the grower. These findings 
suggest that whilst some growers closely 
scrutinise labour hire arrangements and 
oversee the wages and conditions of workers, 
many do not. 

In summary, the survey revealed 
that growers had highly dependent 
relationships with contractors both for 
the hiring of their labour, particularly 
temporary migrant workers, and in 
providing accommodation for their 

82  John Shannon, ‘Growers Need Reform of Labour Hire Rules’, The West Australian (online), 14 August 2018 <https://www.pressreader.com/australia/the-west-australi
an/20180814/281818579665637>.

FINDING #1 THE HORTICULTURE 
INDUSTRY RELIES ON NON-
COMPLIANT LABOUR HIRE 
CONTRACTORS
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workers. The survey responses illustrated 
the important interdependent relationship 
between growers and contractors, but at the 
same time, and somewhat paradoxically, this 
interrelationship was managed at arms-
length. For example, many growers revealed 
that they were often unaware of the wages 
and conditions that intermediaries set for 
their workers. These points are further 
examined through analysing the qualitative 
data outlined below.

Regional Case Studies
The five regional case studies revealed a 
varied picture of grower reliance on labour 
hire contractors.  

Bundaberg

Bundaberg is a coastal town in a relatively 
desirable tourist area and thus has a 
consistently strong supply of WHMs 
throughout the year. In Bundaberg, hostels 
were particularly prominent in organising 
horticulture labour in this region. 

We identified inflated pricing of hostel 
accommodation in Bundaberg, suggesting 
that these accommodation providers 
made themselves attractive to WHMs 
willing to tolerate high prices through their 
connections with local farms. A hostel in the 
Bundaberg region offered beds in dorms and 

farm work to WHMs for between $180–250 
per week, which was not much less than the 
typical cost of $250–300 per week for renting 
a two or three-bedroom house in the region. 

Some of these hostels restricted alcohol 
and noise in the evenings to encourage 
WHMs to go to bed early in preparation for 
the next working day. We interviewed the 
owners of one hostel with a good reputation 
in the horticulture industry, which had 
relationships with 25 farms and maintained 
a long waiting list of WHMs hoping to stay 
there. This hostel stated that they would 
only accommodate WHMs on their premises 
and would refuse local workers or other 
workers not undertaking the 88 day work 
requirement for a visa extension. 

While hostel owners agreed that most 
WHMs intended to leave once they reached 
the 88 days required to be eligible for a 
second WHM visa, one manager said there 
were exceptions, “We’ve had people that have 
stayed for nine months. So if they’re doing a good 
job and making really good money, quite often 
they’ll stay longer”.83  

Hostels were often aware of the working 
conditions of WHMs and would provide 
information about the work as well as 
transportation to and from farms for a 
fee. Some included this service within the 
accommodation price.

Apart from hostels, some growers drew 
on the services of contractors to meet 
their labour needs. These contractors were 
generally regarded as operating outside the 
law and actively approached growers to ‘sell’ 
their services. In a focus group, one grower 
stated, “a number of growers have said that 
they get hit up five times in one week by new 
contractors coming in and saying: I could  
supply you 30 people, it’s just this set amount  
[of money]”.84   

Not much was known about the workers 
engaged by these contractors but there was 
a general view among those interviewed 
that there was a degree of ‘co-ethnic’ 
recruitment: “there will be Koreans looking 
after a whole bunch of Koreans” in the words 
of one grower.85 In these scenarios, we were 
told that the contractors would sometimes 
advertise positions and recruit workers 
overseas, process invoices in their home 
countries to avoid paying payroll tax and 
withhold travel documents from workers to 
create an indentured relationship. 

An industry representative claimed that some 
of the hostels in the region were reputable 
and transparent in their practices, which is 
partly explained by their greater visibility 
than the contractors who could leave the 
region more easily if they were at risk of 
having their business practices monitored by 
regulatory agencies.86  

STAKEHOLDER PERSPECTIVES – LABOUR HIRE AND NON-COMPLIANCE

“There’s a shitload of dodgy contractors out there. These people 
start up companies, close down, start up. They’re a brother of 
someone or they worked for someone, and they go and start 
themselves.”   
Grower (Orange)

“When contractors hire workers they take a cut and sometimes 
they take more than cut from the workers and it could be 50%, 
it could be 70% and these workers that come from overseas, they 
have no idea the current equivalent of how much the Australian 
dollar’s worth. So they just accept what they are given and then 
on top of that they have to pay accommodation and food after the 
contractor has taken a fair bit. So they’re left with very, very little. 
So they’ve been exploited left, right and centre.”   
Community representative (Griffith)

“I think when you ask growers ‘what would stop you going to 
a legitimate labour hire organisation?’ their first answer, quick 
throwaway answer will be ‘I don’t know of any legitimate ones’, 
then if you drop a name in, whether it’s us or whether it’s 
someone else that you know who is legitimate, they go ‘oh yeah, 
but they charge a fortune.’ Really?”   
Labour hire operator (WA)

“They said that all their passports were taken off by the 
contractors and they weren’t allowed to get their own passport. 
Even some of the girls that ran away from Shepparton, most of 

them didn’t even have a passport or ID with them … they said 
they were being paid, but not their whole pay. It was always less 
than half of their pay, every week. The contractor was always 
telling them that their money is being taken out for the rent, 
money taken out for transport, money taken out for this, money 
taken out for superannuation, money taken out for tax, money 
taken out … and then that always leaves them with little money of 
their work. Even though they used to work six, seven days a week 
from sunrise to sunset.”   
Community representative (Griffith)

“Now where we have had trouble in the past is the dodgy labour 
hire contractors that come in and say to growers, ‘I can do you 
25 bucks an hour all included’ and they go, ‘Well the other bloke 
is 32, I’ll have you.’ Now we all know that at $25 an hour there’s 
seriously shonky stuff going on.”   
Grower (Katherine)

“I was hired by a labour hire company [name omitted]. They 
forced us to pay for our waistcoats which had been used before 
and they also deducted money for equipment which was dirty 
and broken.”   
WHM (Sydney WHMs focus group)

83  Hostel manager (Bundaberg).
84  Horticulture industry association official (Bundaberg).
85  Grower (Bundaberg).
86  Horticulture industry association official (Bundaberg).
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The hostels were also seen as more reputable 
by those we interviewed, than the boarding 
and illegal share houses, of which one 
hostel owner claimed there were over 100 
in the region. These share houses, which 
are always difficult to locate, undercut the 
compliant hostel operators and facilitate 
the employment of WHMs as well as 
undocumented workers, students, “dodgy 
457 visas and whoever else they bring into the 
country”,87 according to one source.

Virginia 

Virginia is a regional town close to 
metropolitan Adelaide with most growers 
requiring labour all year round to work on 
a variety of vegetable crops such as carrots, 
potatoes and tomatoes, although there are 
inflated labour needs at harvest time.  
Despite being an eligible postcode for 
the WHM visa extension, growers we 
interviewed relied heavily on a local 
population of recently arrived permanent 
migrants from developing countries. 

The absence of an intermediary role by 
accommodation providers can be attributed 
to the permanent residency status of the 
workforce with no need for temporary 
accommodation. 

The case study in Virginia also revealed 
much less reliance on intermediaries 
than in the other four case studies. In this 
location, the aforementioned ABC Four 
Corners television investigation exposing 
non-compliant labour hire use in Virginia in 
2015 has had a unique impact on growers’ 
decision-making regarding labour hire use.88  

There was general consensus among large 
and medium-sized growers in Virginia that 
using labour hire posed significant risks to 
their businesses. As one grower reported, 
“After that [the Four Corners program] we 
moved to direct employment and hired a human 
resources manager”.89  

There was a high level of distrust of labour 
hire among growers in Virginia. The response 
of some growers was to bring all hiring 
decisions in-house. One grower reported, 
“we got stung really badly by a dodgy labour 
hire company — that was ripping off the workers 
and paying them the permanent rate but treating 
them like a casual; so when we audited payslips 
we thought they were getting paid right”.90  

Another grower told us, “I think labour hire is  
too dangerous and often attract the wrong kind 
of people. We don’t want to work with contractors 
much because it’s our responsibility to check 
everybody. Labour hire should be audited or 
closed up as an industry, otherwise it’s too risky”.91

Some growers we interviewed continued to 
use labour hire but took more care to engage 
contractors with good reputations and 
transparent practices. One large grower had 
decided to use a labour hire company who 
was an ‘Approved Employer’ under the SWP. 
The grower was attracted to the regulated 
nature of the SWP and its ability to provide 
the same group of trained and experienced 
workers for subsequent seasons. This grower 
appreciated that, under the SWP, the 
Department of Jobs and Small Business had 
already vetted the labour hire intermediary, 
granting it approval to sponsor overseas 
workers from the Pacific.

Although there was less reliance on labour 
hire intermediaries in Virginia than in other  
locations, some other businesses we interviewed 
felt they had no choice but to rely on labour 
hire intermediaries to find workers. 

One grower stated that “from a payroll 
perspective, it gets too top heavy and there’s a big 
administrative cost. Using [labour hire] is one 
less thing to worry about — they do recruitment, 
induction, paperwork, pay”.92 To control risks, 
this grower only engaged one labour hire 
company and required copies of all payslips 
given to his workers.

Wanneroo

The Wanneroo production area is 
characterised by a high number of small 
properties, many now leased, primarily to 
Vietnamese growers of annual crops such 
as vegetables and strawberries. Although 
workers are needed all year round, the main 
crop of strawberries requires a significant 
pool of labour in September and October. 

Wanneroo is not an eligible regional 
postcode for the purposes of the WHM visa 
extension. Consequently, despite being close 
to metropolitan Perth, Wanneroo growers 
reported substantial challenges in meeting 
their labour needs and heavily relied on 
intermediaries to access workers. Many of 
the labour hire firms in Wanneroo either 
supplied undocumented workers or were 
reportedly not legally compliant in how they 
paid workers.

The Wanneroo focus groups revealed a high 
degree of co-ethnic employment. We were 
told that most contractors were Malaysian 
and supplied Malaysian workers. Vietnamese 
growers in Wanneroo expressed feeling 
powerless to ask to see payslips or require 
compliance as they felt the contractors would 
then penalise them in the future by sending 
them fewer or poorer quality workers. As one 
Vietnamese grower said, “There’s no control 
… If you talk nice to them [the contractor] they 
give you enough, if you don’t … treat them 
nice, you ask for 30, they give you 20 or 15”.93  
These growers reported feeling that they had 
no alternative to non-compliant labour hire 
intermediaries as otherwise they would not 
be able to source enough workers.

In Wanneroo, many growers indicated that 
their biggest challenge was dealing with the 
constant churn of migrant workers. Despite 
not being an eligible regional postcode for 
the purpose of the WHM visa extension, 
many growers referred to the tendency of 
backpackers to leave their employment after 
a period of three months, which raised the 
possibility that some WHMs found work 
through labour hire firms registered in 
another location to sign off on horticulture 
work performed in a non-regional postcode, 
or whether workers had been misinformed 
by their employing labour hire contractors. 

One Wanneroo grower reported “usually 
the labour hire worker has only a three-month 
visa and three months is just enough to train 
them to be able to do something and then once 
the visa is expired, they have to go, that is the 
problem”.94  Another grower claimed, “We 
have the same problem — it takes about three 
months to train the worker … up to the level 
that you want but after three months either 
they just quit or their visa is expired, so three 
months is the time we accept to lose money 
with low quality work”.95  These comments 
reflected a wider attitude of growers based 
in the other case study locations (other 
than Orange where the cherries harvest is 
generally only six weeks) as to the efficiency 
and productivity challenges of a constantly 
rotating backpacker workforce.

In a nearby region, we interviewed a director 
from a labour hire intermediary, ‘LH1’ 96  
which appeared to take its compliance 
obligations very seriously. LH1 had operated 
for 18 years in Western Australia and offered 
a range of services to inoculate growers 

87  Government official (Bundaberg).
88 ABC, above n 6.
89 Grower (Virginia).
90 Grower (Virginia).
91 Grower (Virginia).
92 Grower (Virginia).
93 Grower, Vietnamese growers focus group (Wanneroo).
94 Grower, Vietnamese growers focus group (Wanneroo).
95 Grower, Vietnamese growers focus group (Wanneroo).
96 Pseudonym names are used to refer to the labour hire contractors.
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from labour compliance issues, including an 
employee health questionnaire, an employee-
signed safety charter, passport evidence and 
‘VEVO’ entitlement, and an employee ID 
card for each worker onsite. Its hourly charge 
out rate of $29.95 per hour included only a  
small operating margin for the business but  
still placed it “at a significantly higher rate than  
most labour hire players in the WA market”.97  

We conducted two focus groups with 
LH1’s workers and received consistently 
positive reports of their treatment at work, 
the wage rate received and their ability to 
contact LH1 in the event of problems at the 
grower’s farm.98  Those workers who had 
been employed elsewhere in the horticulture 
industry whilst in Australia acknowledged 
that this was quite different from their 
experiences of farm work with other 
employers, often involving long hours, poor 
health and safety and below-award wages. 

LH1 had lost contracts with growers 
by being undercut by other labour hire 
operators and was not engaged by any 
growers in Wanneroo, although LH1 used 
to supply WHMs to growers in nearby 
regions such as Gingin and Binningyup 
which were eligible postcodes for the WHM 
visa extension. An LH1 representative we 
interviewed stated, “Now we’ve done it right 
for about 19 years and the reason we haven’t 
grown exponentially in business is because there’s 
so many dodgy operators still on the scene”.99 

Katherine

A four-hour drive from Darwin city, 
Katherine’s remoteness meant that it was a 
less attractive destination for WHMs seeking 
to complete their 88 days. Growers in 
Katherine specialised in mangos and melons, 
both of which are seasonal fruits, with the 
peak season for each fruit between six weeks 
to three months long, beginning in October. 
For these fruits, farms had a very small 
core workforce during the year (ranging 
from three to 30) but inflated considerably 
(70–400) during the peak. Katherine growers 
did not report either a strong presence by 
non-compliant labour hire intermediaries 
nor undocumented workers in the region, 
although they were aware of these in the 
greater Darwin horticulture region.

In Katherine many of the growers we spoke 
to relied on contract labour from a well-
established labour hire firm, ‘LH2’, which 
had a prominent office on Katherine’s main 
street. LH2 supplied both backpacker labour 

and, as an Approved Employer under the SWP,  
also provided Pacific workers on a longer 
term, returning basis for subsequent seasons. 

In an interview, the founder of LH2 
expressed the need to only work with 
reputable growers. He stated, “I’m talking 
to growers all the time but I’m being selective 
about who I talk to because I want to just offer 
it to clients that I know are going to do the right 
thing”.100 Most of the corporate farms and 
medium-large growers in Katherine used the 
SWP to meet their labour needs. Although 
some were Approved Employers under the 
SWP, a significant number of others used 
LH2 to access workers. 

Additionally, we interviewed a small grower 
on a family farm who needed five additional 
workers (supplementing the grower’s family) 
during the watermelon harvest. This grower 
used LH2 to bring in five workers from 
East Timor through the SWP. Although 
he said it ended up being at least $3 an 
hour dearer per worker, he felt “it’s a lot 
easier [using LH2] … you’ve got to pay for a 
bit of ease in business”101 and he appreciated 
that LH2 recruited the workers, organised 
their transport to his farm and handled the 
administrative burden of using the SWP.

Focus groups of labour hire workers 
employed by LH2 reported similarly 
positive experiences to those conveyed by 
LH1 workers in the Western Australia focus 
groups. LH2 workers had experienced being 
paid award wages, receiving regular payslips, 
health and safety training and regular, 
consistent work. 

Orange

A three-hour drive from Sydney, Orange 
is the closest growing region to Sydney 
which is an eligible postcode for the WHM 
visa extension and thus a highly attractive 
destination for WHMs. 

There was only one locally-based labour 
intermediary in Orange, LH3, who was of 
Asian origin and was previously a picker but 
developed a labour hire business because 
of grower demand. He expressed that it 
was becoming increasingly difficult to be 
profitable as a labour hire intermediary 
and to source enough workers because of 
the presence of intermediaries supplying 
undocumented workers. He stated, “the 
dodgy contractor, they are usually hiring the 
illegal people, so the illegal people can’t just walk 
away and quit the job [because they are being 
paid a lower hourly rate]. But if you are doing 

it properly like us, we employ all the legal people, 
and then they feel ‘oh I just can’t make money’, 
they just walk away”.102 

There appeared to be a high degree of 
collaboration between Orange’s growers 
around sourcing workers. This meant that 
growers who needed workers would often 
call other growers to see if they had a surplus 
of labour. Growers were also prepared to 
confront other growers in the area who were 
not engaging workers in compliance with 
labour standards. As one grower stated, “we 
had a grower once that took on dodgy contractor 
labour and I refused to pack his cherries until he 
paid the right amount because it not fair to his 
neighbour, to us the other cherry growers if he 
can get his fruit picked for 30 cents cheaper. So 
it becomes an un-level playing field when these 
dodgy contractors go in with cheap prices and  
rip off their workers”.103 

Despite the efforts of Orange’s growers to 
ensure compliance with labour standards, 
the cherry growers we interviewed expressed 
concerns around labour hire intermediaries 
who would arrive in Orange for the height 
of the season when the harvest workforce 
increased to about 2000 workers. At this 
time each year, growers said it was almost 
impossible to verify that workers were 
receiving the proper wage or that workers 
were legally allowed to work in Australia 
because of the significant pressures at  
harvest time to pick the crop within a very 
short period. 

Conclusion
The research discussed above exposes a 
significant reliance by growers on labour 
hire contractors in all of the case study 
locations except Virginia where the presence 
of a permanent, recently settled migrant 
workforce coupled with the impact of a 
television exposé created reputational 
damage that prompted a shift towards direct 
employment. It may also be that the presence 
of corporate farms in Virginia, through their 
investment in technology and more targeted 
human resources practices, explains the more 
stable workforce arrangements characterised 
by less reliance on labour hire intermediaries. 
But in Bundaberg, Wanneroo, Katherine and 
Orange, most growers we interviewed chose 
to use labour hire contractors to source their 
workers at harvest. 

97 Director of LH1 (Wanneroo).
98 Focus group with workers (Gingin).
99 Director of LH1 (Wanneroo).
100 Director of LH2 (Katherine).
101 Grower (Katherine).
102 LH3 contractor (Orange).
103 Focus group with growers (Orange).
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The nature of the horticulture industry 
lends itself to the presence of labour hire 
contractors. Growers are generally keen to 
focus their expertise toward producing fruit 
and vegetables, and are rarely experienced 
or interested in managing complex and 
fluctuating labour needs, making outsourcing 
of labour recruitment commonplace. 

Sourcing a reliable supply of productive 
labour at short notice is crucial given the 
uncertainty over the current and future 
workforce due to seasonal and market 
fluctuations. At the same time there is 
increasing pressure on growers to supply 
quality fresh produce at competitive prices 
according to tightly pre-programed schedules 
for large grocery retailers particularly the 
major supermarkets. This section discusses 
the role of labour hire contractors in 
assisting growers to be more efficient in their 
employment practices and to manage their 
labour supply. It also demonstrates how non-
compliant labour hire contractors can distort 
the labour market through controlling labour 
supply and undermining growers’ efficiency 
by concealing wage underpayments.

Efficiency 
Our research found that many growers relied 
on labour hire contractors to avoid time-
consuming administrative aspects of running 
a business, rather than an explicit attempt to 
reduce labour costs.  

One familiar driver was the need to outsource  
the administrative and legal complexities 
associated with employment. As one  
grower stated: 

  “I don’t want the hassle. I don’t want the 
problem. I don’t want to go and find them 
I don’t want to pay their superannuation, I 
don’t want to pay their taxes, all that type  
of thing. The [LH2] does all of that which  
is perfect as far as I’m concerned. I make one 
phone call, how many I need and  
they’re there.”104  

A number of labour hire contractors we 
interviewed went to great lengths to improve 
the efficiency of and reduce costs for 
growers engaging their services. This often 
involved training workers before placing 
them onsite, providing them with transport, 
organising visas and providing workers with 
identification cards and uniforms. 

In an interview with a manager from LH4, 
a national labour hire firm that places SWP 
workers in Orange, it was clear that there was a  
desire to provide growers with multiple services:

  “So for a farmer, they want to focus on 
their crop... they don’t want to be organising 
accommodation, they don’t want to be 
checking if the workers are eating right,  
what they’re doing outside of work.  
Basically they want people to come to work 
and work and then do their own thing …  
but their peace of mind is that they go to  
bed at night and know that they’ve got  
staff turning up the next day so obviously 
there’s a fee but I still think that given the 
amount of work that gets done [by the  
labour hire intermediary], it’s quite fair.”105 

Part of the efficiency in the labour hire 
model lies in the payment of an all-inclusive 
lump sum to the intermediary who then 
distributes wages to workers and pays for 
other statutory obligations. 

56% of respondents in the survey reported 
that the labour hire company set the wage 
rate paid to workers, a situation that non-
compliant labour hire intermediaries can 
exploit to their advantage. 

Figure 4.1 provides two contrasting labour 
hire business models. This highlights how 
it is relatively straightforward for non-
compliant labour hire intermediaries to 
draw upon a bigger operating margin from 
one lump sum payment from growers. 
Both business models appeared ostensibly 
to be the same from the outside with the 
greater profits of the non-compliant labour 
hire concealed through the receipt of one 
lump sum payment. Unless growers request 
payslips and verify that these payslips are an 
accurate reflection of work undertaken and 
payments made to workers, it is difficult for 
them to confirm how the lump sum payment 
is divided amongst the relevant parties.

104 Focus group with growers (Katherine).
105 LH4 operator (Orange).

FINDING #2: THERE IS A LEGITIMATE ROLE 
THAT COMPLIANT LABOUR HIRE CONTRACTORS 
CAN PLAY IN THE MANAGEMENT OF LABOUR IN 
THE HORTICULTURE INDUSTRY

CLIENT CHARGE RATE

Recruiting Costs
+ Operating Expenses

+ Gross Profit

GROSS MARGIN  
before operating costs

GROSS MARGIN  
before operating costs

STATUTORY EXPENSES  
& ON-COSTS

STATUTORY EXPENSES  
& ON-COSTS

PAY RATE / FEE
PAY RATE / FEE Pay to Worker

Mark-upSuperannuation
Workers Compensation

Payroll Tax
General Insurance

Variable Costs*

Minimum wage rate/fee
Over-award or client rate

Penalties and loadings
Allowances

MODEL A MODEL B

FIGURE 4.1 COMPARISON OF TWO LABOUR HIRE BUSINESS MODELS
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It can be difficult for growers to ascertain 
whether labour hire intermediaries take a 
larger mark-up as indicated in Model B. 

Growers in Orange had suspicions that this 
was occurring at the height of the cherry 
harvest by some contractors who came to 
Orange each year from other regions to 
supply the harvest workforce of 1,500 to 
2,000 workers. Some of Orange’s growers 
reported that the brevity and intensity of 
the cherry harvest and the sheer number 
of workers involved at harvest time made 

it difficult to verify whether labour hire 
contractors were compliant with labour 
standards. 

As one grower explained, “so when you’re 
really, really busy and there’s a shortage of 
pickers they [the labour hire contractors] will 
start bringing anybody in and of course those 
pickers don’t get the amount they’re entitled to”, 
or as another grower stated, “I can’t prove if 
they [the labour hire intermediary] have 80 or 
70 and whether the other 10 were illegals”.106 

Further, when growers had to spend more 
time and resources verifying whether 
labour hire contractors were complying 
with labour standards this could reduce the 
efficiency argument for engaging labour hire 
intermediaries in the first place. 

A number of growers reported a practice of 
‘substitution’ by labour hire contractors who 
would provide evidence on the first day that 
workers had a right to work in Australia but 
who would provide a different workforce 
composition on subsequent days. 

Thus, whilst some growers were more 
likely to engage contractors because of the 
efficiency gains, other growers exploited 
the efficiency provided by the triangulation 
of the employment relationship to distance 
themselves from the non-compliance with 
labour standards by the contractor. 107  

When asked why growers would engage  
these contractors, one hostel manager 
averted to the tendency of these growers 
to use labour hire to evade their legal 
responsibilities, “there are some big farms  
that only use contractors because they think 
they’re indemnifying themselves against  
ripping off the workers”.108  

Labour Supply Challenges
Another reason why growers rely on labour 
hire contractors is to access workers in 
regions or particular harvest periods where  
it can be difficult to find enough workers. 

As one grower we interviewed stated,  
“Well that’s why we’re using labour hire because 
it’s hard to get them yourself. So a guy comes 
down and says, ‘I’ve got 40 people’ and you  
need them”.109  

Many growers reported facing labour supply 
challenges because of a declining pool of 
local workers, the seasonal nature of harvest 
work and the geographical remoteness of 
many farms. This increased the pressure on 
growers to use contractors to find workers 
and some growers we interviewed suggested 
that the industry would not survive if the 
supply of undocumented workers organised 
through intermediaries no longer existed.

These labour supply pressures appeared 
particularly acute for growers in Wanneroo 
because it was not an eligible postcode for 
the WHM visa extension. 

Similarly, in Orange, growers reported acute 
labour supply challenges at the height of 
the cherry harvest because of the need for 
1,500 to 2,000 workers across 20 farming 
operations in the region. At this time growers 

106 Focus group with growers (Orange).
107 Stephen Howells, Report of the 2010 Review of the Migration Amendment (Employer Sanctions) Act 2007 (Department of Immigration and Citizenship, 2011) 57–8. 
108 Hostel manager (Bundaberg).
109 Focus group with growers (Wanneroo).

STAKEHOLDER PERSPECTIVES

“And as much as you’ve done your due diligence to check everything when you’re in 
that peak, you don’t have time to check the extra 50 people that are on the books. I 
don’t know if those 50 people are what the contractor’s got written down, you know 
what I mean? So when you’re really, really busy, and there’s a shortage of pickers, 
they will start bringing anybody in and of course those pickers don’t get the amount 
they’re entitled to.”  
Grower (Orange)

“We don’t know the status of the worker brought to us by the labour hire contractor 
— so we cannot be 100 per cent sure the worker is legal. What’s even more hard 
is that if I want 40 workers tomorrow, with the first delivery they give me 40 with 
a list of all the visa numbers and everything is okay for the first time but later on 
they change which workers they bring. They don’t give me the same 40 workers 
throughout all of the days. They change the workers but they don’t change the list”.  
Grower (Wanneroo)

“You know the contract work is meant to be taking work off you, checking their visas 
and all that but it’s actually back onto us as employers to check their work, which 
really takes the purpose of having a contractor on out of the whole thing. It’s just 
nearly as much work, except for the wage payments for which you’re writing just one 
cheque, we physically have to sight insurance policies, immigration visas and all of it.”  
Grower (Orange)

“I can’t be in the paddock all day every day. When you engage a contractor they 
come in, your dealings are with the contractor … I pay you [them] lump sum 
and then [they] distribute that [to the workforce]. I’m not here to manage [their] 
business.”  
Grower (Bundaberg)

“Although the contractor guarantees you 20 workers, for example, they’re not 
necessarily the same 20 workers…at the end of the day he just gives us labour and 
so we go with what he gives us. But again we have limited control what we end up 
getting from a contractor.”  
Grower (Virginia)

“We get lots of phone calls. We get lots of contractors wanting to come and see us 
but we just refuse. We know which contractors we can rely on, who are good, who we 
have used in the past. It’s really important. You need to be confident of the person 
that the person you’re using, that they’re doing the right thing because with these 
SEDEX audits the buck stops with you, it doesn’t matter that it’s the contractor 
doing the wrong thing, the buck still stops with you. You’ve got to be very careful. 
We’ve used the same fellow for three years now.”  
Grower (SA)
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had no local pool of workers to choose from, 
given Orange’s low unemployment rate, so 
they had very little choice but to engage 
workers from labour hire intermediaries who 
had arrived in Orange for the cherry harvest.

In contrast, in regions like Virginia where 
there was a supply of recently settled 
permanent migrants from developing 
countries, there appeared to be less reliance 
on intermediaries to source workers, 
although one of the larger operations had 
chosen to engage an Approved Employer 
under the SWP to engage workers from the 
Pacific as a component of its workforce.

An interesting point of contrast to the other 
case study locations was Katherine, where 
labour supply challenges were managed 
through reliance on the SWP. Although some 
Katherine growers chose to engage with the 
SWP by becoming an Approved Employer, 
others used LH2 or other labour hire 
contractors approved under the program. 
This shows how labour hire contractors can 
assist growers in addressing labour supply 
challenges. It also shows how the regulation 
of labour hire contractors through the SWP 
framework reduces the use of contractors 
who engage undocumented workers or workers 
in non-compliance with labour standards.

STAKEHOLDER PERSPECTIVES ON LABOUR HIRE  
NON-COMPLIANT PRACTICES

“There’s no way a backpacker is going to go anywhere near a farm in 
Wanneroo because there’s absolutely no motivation for them to work 
there, it doesn’t help their visa. So the guys in Wanneroo, and they’re 
the smaller guys, are stuck with labour hire contractors renowned 
for pheonixing. So what they’ll do is say okay I’m going to collect 
whatever it is, $22 to $23 an hour off the farmer where technically 
it needs to be $27 for the money to cover all your obligations. But I 
know that some of these guys [labour hire intermediaries] charge out 
at may $21, $22, $23 an hour. Now what they do is they pay cash to 
the workers so the worker ends up with about $13–$14 net … they 
[the labour hire intermediary] don’t pay payroll tax, they wait till the 
end of the financial year, they just close the company down before 
submitting any tax returns then start up another brand new company 
under their brother’s name or some rubbish like that and then they 
just continue on”.    
Grower (Wanneroo)

“We know what’s going on but we don’t want to go and dob the guy 
next door because we know that he’s got no choice, we know that 
without these contractors he just isn’t going to be able to run his 
business … the industry knows that there is no alternative that we’re 
in a corner — there is just not the number of people that we can 
employ directly to kick these guys [labour hire intermediaries who 
supply undocumented workers] out”.    
Grower (Wanneroo)
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The Katherine case study provides an insight 
into how regulated labour hire contractors, 
via the SWP’s framework for approving 
employers, produced fewer labour market 
distortions arising from non-compliance 
with labour standards. It also shows the 
helpful contribution that compliant labour 
hire contractors can make in improving the 
efficiency of labour supply in the horticulture 
industry. This is in contrast to Orange and, in 
particular, Bundaberg and Wanneroo, where 
non-compliant labour hire contractors were 
strongly embedded in supplying workers to 
growers and were able to do so because of 
the absence of regulation of labour hire.

The SWP has additional entrance hurdles 
for contractors and labour hire firms seeking 
to become Approved Employers under 
the program. These include a requirement 
to demonstrate five years of continuous 
operation and a record of compliance 
with workplace and immigration laws. 
Contractors and labour hire firms who apply 
to become Approved Employers are also 
required to complete a ‘Financial Viability 
and Credentials’ form. Interviews with 
labour hire contractors who are approved  
under the SWP indicate that they take their 
compliance obligations very seriously as 
they know they could be removed from the 
program and thus lose their ability to recruit 

Pacific workers. These contractors indicated 
that they also monitored growers to ensure 
that their work practices and provision of 
accommodation were satisfactory. 

There is a growing consensus that there needs  
to be some form of regulation of labour hire  
licensing in the Australian horticulture industry.  
Three recent state government inquiries into 
labour hire each found that there was an ease 
of access, or absence of barriers to entry, for 
persons and corporations seeking to provide 
labour hire services.110 Many non-compliant 
labour hire providers were found to lack 
visibility by not operating under a registered 
business or corporate entity. They would use  
technology (such as mobile phones and the  
Internet) to avoid the detection of unlawful 
practices, and operate outside the reach of the  
regulators.111 The Forsyth Inquiry in Victoria 
specifically identified the horticulture industry  
as requiring a labour hire licensing scheme.

As demonstrated by the Katherine case 
study, the rationale for labour hire licensing 
regimes, if properly enforced and monitored, 
is that it will minimise the use of such 
practices and create a more level playing 
field for compliant labour hire companies 
and businesses using licensed labour hire 
contractors to source labour.112 

Since these inquiries, Queensland, Victoria 
and South Australia have introduced labour 
hire licensing, although the newly elected 
State government in South Australia has 
indicated that it will repeal its legislation.113 
In Victoria the introduction of labour hire 
licensing led to some concerns being raised 
by the horticulture industry that labour hire 
firms would pass the additional costs onto 
growers who would not be able to pass them 
on to the supermarkets because of the nature 
of the supply chain.114 

FINDING #3: THE ABSENCE OF NATIONAL 
REGULATION GOVERNING LABOUR HIRE 
CONTRACTORS IN THE HORTICULTURE INDUSTRY 
HAS CONTRIBUTED TO THE GROWTH OF NON-
COMPLIANT LABOUR HIRE CONTRACTORS.

STAKEHOLDER PERSPECTIVES – SWP APPROVED CONTRACTORS

“We do obviously a check of the place where they’ll be working, make sure 
everything’s prepared up there. We arrange their transport and accommodation If the 
employer has accommodation, then we just make sure we do a check on it to see that 
it’s all up to scratch”.   
Labour hire contractor (Griffith)

“We do a lot of checks before with the growers anyway so we’ve got our own internal 
policy and procedures that we run through. We do credit checks, where you know 
we’ve gone on the farm, we’ve done site inspections, we felt comfortable ourselves.  
Labour hire contractor (Orange)

“We go and meet growers, we have a look at their operation, we evaluate whether we 
feel comfortable sending people there. So I’m talking to growers all the time but I’m 
being selective about who I talk to because I just want to offer [the SWP] to clients 
and potential clients that I know are going to do the right thing. … We know and I 
can see what they [the SWP workers] are getting paid because I have to sign off on it 
every week, so I know and can make sure they’re getting paid the right rate.”  
Labour hire contractor (Katherine)

110  Economic and Finance Committee, Parliament of South Australia, Inquiry into the Labour Hire Industry (Final Report, 18 October 2016) 6; Parliamentary Committees, 
Inquiry into the Practices of the Labour Hire Industry in Queensland (Report No 25, 55th Parliament Finance and Administration Committee, June 2016) 15 <http://www.
parliament.qld.gov.au/documents/tableOffice/TabledPapers/2016/5516T1028.pdf>; Forsyth, above n 76.

111  Forsyth, above n 76.
112  Senate Education and Employment References Committee, above n 11, 328.
113  Consumer and Business Services, Labour Hire Licence (7 November 2018) <https://www.sa.gov.au/topics/business-and-trade/licensing/labour-hire/labour-hire-licence>; 

Labour Hire Licensing Repeal Bill 2018 (SA). 
114  Warwick Long, ‘Labour Hire Licensing Bill High on Victorian ALP Agenda despite Farmer Opposition’, ABC News (online), 28 March 2018 <http://www.abc.net.au/news/

rural/2018-03-28/labour-hire-licensing-bill-high-on-victorian-alp-agenda/9587112>; ‘Labour Hire: Victoria’s Plan Won’t Prevent Vulnerable Workers Being Exploited’, Weekly 
Times (online), 20 February 2018 <https://www.weeklytimesnow.com.au/news/opinion/labour-hire-victorias-plan-wont-prevent-vulnerable-workers-being-exploited/news-st
ory/2c174d9e40cf6f519744c8c6a532bd01>; Victorian Farmers Federation, Labor’s Labour Licence Scheme (2018) <http://www.vff.org.au/vff/Policy/Policy_Priorities/Labour_
Crisis/vff/Policy___Submissions/Policy_Priorities/Labour_Crisis.aspx?hkey=39fa7285-3418-4031-b212-f03ecd0f4181>.

32 Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 

2490

2490



In our regional case studies, many growers 
reported difficulties in assessing whether 
a labour hire contractor was compliant 
with labour standards and suggested that 
a form of labour hire licensing should be 
introduced. 

However, concerns were also raised that 
a stated-based approach would cause 
difficulties for labour hire providers operating 
nationally, as they would need to be licensed 
under three different regimes. There was 
also the concern that non-compliant labour 
hire providers would simply move to other 
states and territories that have no labour hire 
licensing regimes in place. 

In its submission to the Forsyth Inquiry 
into labour hire, the United Kingdom’s 
Gangmasters Licensing Authority (GLA) 
stated:

  “If a form of licensing/regulation was 
introduced in Victoria, which did not operate 
elsewhere, it might encounter similar issues 
to where a labour hire company changes its 
approach, and only supplies labour outside 
of a regulated environment. Thus companies 
that provide labour across Australia could 
conceivably decide to only provide labour 
outside of Victoria. Any new regulation should 
therefore consider any unintended consequences 
outside its jurisdiction, and whether therefore 
a national approach can be adopted to avoid 
such risks.”115 

Similar concerns were also raised by 
stakeholders during the SA Economic and 
Finance Committee’s Inquiry into the 
Labour Hire Industry:

  “There is a risk that if you simply do it 
[introduce labour hire licensing] in South 
Australia you push up the cost of labour in 
South Australia and the businesses all move 
elsewhere, so it needs a consistent and national 
approach. … [I]t really needs to be a much 
broader cross-jurisdictional or cross-border 
approach”.116 

  “[P]art of the difficulty in introducing a 
licensing regime, particularly where there are 
cross-border issues, is that if it’s not a national 
approach, sometimes it can be a bit messy 
for the players in that space in trying to get 
that balance right between protecting workers 
but also making business viable and able to 
operate. … [Whether it is a] federal or a joint 
state approach, some level of cross jurisdictional 
approach … [is needed] rather than one licence 
type here and one licence type in Victoria. I just 
know from history that it makes it really hard 
for those who operate across borders if there is a 
different regime in each state.”117 

There are challenges for the industry and 
workers in relation to the varied way in 
which these licensing schemes have been 
introduced, particularly for growers, labour 
hire firms and workers who operate across 
a number of jurisdictions. Thus, there is 
a strong case for developing a national 
approach to labour hire licensing for the 
horticulture industry. The Katherine case 
study is a useful example illustrating how the 
regulation of labour hire through the SWP 
has led to greater compliance with labour 
standards and the absence of unscrupulous 
labour hire contractors from the region.

115 Gangmasters Licensing Authority, Submission No 15 to Victorian Inquiry into the Labour Hire Industry and Insecure Work, 24 November 2015, 8.
116 Evidence to Economic and Finance Committee, Parliament of South Australia, Adelaide, 2 May 2016, 136 (Greg McCarthy, CEO of ReturnToWorkSA).
117 Evidence to the Economic and Finance Committee, Parliament of South Australia, Adelaide, 18 September 2015, 16 (Dini Soulio, Acting Director of SafeWork SA).

STAKEHOLDER PERSPECTIVES – LABOUR HIRE LICENSINGS 

“In the Northern Territory horticulture industry the farmers have been hit by 
unscrupulous activity to the point that the 2017 Harvest Labour Report shows 
that 79% if our farmers do not use labour hire agencies, they actually employ 
directly because of experiences of undersupply but also taking the money and 
not providing the employees at the times promised, so that leaves the farmer 
with the fruit in the trees and no people to pick or pack. We definitely think that 
an accreditation and licensing of labour hire agencies would be a good thing for 
our industry.”  
Industry association official (NT)

“We need labour hire licensing. We need to work more on regulation and 
consolidation of agents who are allowed to bring people onto farms — if you had 
decent companies doing labour hire, then it would work better.”   
Union official (NUW)

“We need licensing models but the licensing model has to work — and this is where 
the growers aren’t going to like to hear this, the licensing model will only work if the 
grower gets slapped. Not only the dodgy operator because he’s already operating 
under the radar, he doesn’t care about being found out … he’ll phoenix — he’ll be 
gone and he’ll pop up here or there.”  
Labour hire contractor (WA)

“I’ve been banging on for years is that we need a registered list of who are 
reputable contractors. We talk amongst each other to know who the reputable 
contractors are and who the dodgy ones are but we really need a list.”  
Grower (Orange)

“I think what licensing would do is, it might actually weed out, make it too hard 
for the backyarders to be legitimate, so it would clean up the industry and lower 
the risk that’s hanging over our whole industry.”  
Grower (Virginia)
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Many countries overseas face similar 
challenges in relation to the recruitment 
of labour. Two international examples 
where greater regulation of labour hire 
firms has been successful are instructive 
for understanding how problems in the 
Australian horticulture industry might be 
addressed. 

In response to growing concern over 
substantial recruitment fees that were forcing 
temporary migrant workers into exploitative 
work, the Canadian province of Manitoba 
passed legislation that required employers 
accessing overseas labour to register with the 
authorities and for foreign recruiters to be 
licensed under the scheme. 

Employer registration is the lynchpin of 
Manitoba’s regulatory framework because it 
forces employers to become directly involved 
in the recruitment process, placing full legal 
responsibility for illegally charged placement 
fees by a foreign recruiter on the employer. 

This regulation has resulted in an increase 
in direct employer recruitment, a reduction 
in the reliance on intermediaries, as well as 
being a useful “mechanism for screening out 
unscrupulous employers”.118  

The process involves the recruiter being 
obliged to become a member of the Law 
Society of Manitoba or the Immigration 
Consultant of Canada Regulatory Council 
and to provide comprehensive financial 
information on the individual’s business 
and position. This example reveals the 
potential for a highly regulated framework 
that effectively undermines the potential for 
intermediaries to be involved as recruiters to 
exploit temporary migrant workers.119 

The United Kingdom’s GLA provides an 
alternative model for labour hire regulation. 

The GLA is a statutory authority that 
regulates the supply of workers in 
agriculture, food processing, forestry and 
shellfish industries by requiring that labour 
hire agencies be licensed. It emerged after 
the drowning of Chinese undocumented 
migrant workers picking cockles in 
Morecambe Bay. 

Under the Gangmasters (Licensing) Act 2004 
(UK), it is illegal to operate as, or enter 
into an agreement with, an unlicensed 
gangmaster. In issuing licences the GLA 
takes account of whether the applicant is a 
fit person and whether they meet detailed 
licensing standards, including being 
registered for tax, arranging wage payments 
on time and above the legal minimum, not 
mistreating workers and not withholding 
identity documents. 

Additionally, the GLA scrutinises licence 
applications relying upon checks with other 
government departments and can decide 
whether an application should be awarded 
or a license refused.120 There may be some 
weaknesses to the GLA model, including 
the regulator’s inadequate civil penalties and 
inability to eliminate phoenixing or assist 
workers who lose their jobs. 

FINDING #4 THE INTRODUCTION OF LABOUR HIRE 
LICENSING IN A NUMBER OF INTERNATIONAL 
JURISDICTIONS HAS REDUCED NON-COMPLIANCE 
WITH LABOUR STANDARDS BY CONTRACTORS.

118  Judy Fudge and Daniel Parrott, ‘Placing Filipino Caregivers in Canadian Homes: Regulating Transitional Employment Agencies in British Columbia’ in Judy Fudge and 
Kendra Strauss, Temporary Work, Agencies and Unfree Labour: Insecurity in the New World of Work (Routledge, 2014) 70, 87.

119  Ibid 85–9.
120  For an overview of the GLA regime, see Mick Wilkinson, Gary Craig and Aline Gaus, Forced Labour in the UK and the Gangmasters Licensing Authority (Report, Wilberforce 

Institute, University of Hull, 2010); Nick Clark, ‘Enforcement in the Workplace’ in Bernard Ryan (ed), Labour Migration in Hard Times: Reforming Labour Market Regulation 
(Institute of Employment Rights, 2013) 89; Gangmasters Licensing Authority, Licensing Standards (May 2012) 5 [5.5] <http://www.gla.gov.uk/media/1596/licensing-
standards-may-2012.pdf>; A C L Davies, ‘Migrant Workers in Agriculture’, in Cathryn Costello and Mark Freedland (eds), Migrants at Work: Immigration and Vulnerability in 
Labour Law (Oxford University Press, 2014) 79, 93.
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Introduction

 The term ‘undocumented workers’ is a catch-all phrase which masks 
a range of different types of workers. It can refer to workers who 
are permanent residents or citizens of Australia but who work in an 
undocumented manner by accepting undeclared, cash-in-hand payments 
which allow them to collect welfare. 

It most commonly refers, however, 
to temporary migrants in a range of 
circumstances: 

• Migrants whose visas have expired

• Migrants with a valid visa but who do not 
have a right to work in Australia

• Migrants with a valid visa with work rights, 
but who work in breach of a condition of 
their visa. 

When we use the term undocumented 
workers in this report, the reference is 
limited to migrant workers. 

The presence of undocumented workers is 
a key reason why the horticulture industry 
is an uneven playing field. Our research 
identifies four recurring themes from 
the case studies: first, the prevalence of 
undocumented workers in the industry; 
second, the role of offshore recruitment 
networks and non-compliant labour hire 
contractors in supplying undocumented 
workers to growers; third, the strategies 
employed by undocumented workers to 
avoid detection and the inadequacy of 
current approaches to enforcement; and 
fourth, the concern from an increasing 
number of growers and industry 
representatives as to the impact of 
undocumented workers in creating unfair 
competition amongst growers.

Findings
1. The horticulture industry has a 
structural reliance on undocumented 
migrant workers as a key source of labour. 
Although the number of undocumented 
workers in the industry is not known, the 
research revealed that their use is widespread 
in large parts of the industry. 

2. Detection of undocumented workers 
has been largely ineffective and has done 
little to address the industry’s structural 
reliance on undocumented workers. 
Indeed, when undocumented workers are 
detected by authorities, they are generally 
deported while non-compliant growers and 
labour contractors engaging these workers 
are left to repeat potentially their illegal 
activities (see Table 5.2).  

3. Undocumented workers are the most 
vulnerable workers in the horticulture 
industry. As undocumented workers either 
have no visa or are working in breach of their 
visa conditions, they are highly vulnerable 
to exploitation. Their undocumented status 
means that employers can threaten to report 
them to immigration authorities if they 
complain about their wages or conditions. 
Although not all undocumented workers 
are exploited, there is evidence of a large 
degree of serious exploitation involving 

undocumented workers, especially those 
who are recruited through offshore networks. 
As a result of their irregular status, they 
have significantly reduced capacity to seek 
assistance in the event of exploitation

4. Growers regard undocumented workers 
as highly productive. These findings are 
evident in grower feedback in this report.

5. The introduction of amnesty 
arrangements for undocumented 
workers in other jurisdictions provides 
some examples of a different regulatory 
approach to addressing the challenge 
presented by undocumented workers.

CHAPTER FIVE 
THE PRESENCE OF 
UNDOCUMENTED WORKERS 
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Undocumented workers are not a 
homogenous group. It is difficult to gather 
data on the profile of undocumented workers 
because of their interest, and that of the growers 
who employ them, in not being detected.

Our interviews and focus groups suggested 
that the main group of undocumented 
workers are visa overstayers. This group 
includes international students, working 
holiday makers (WHMs), Seasonal Worker 
Program (SWP) workers and tourist visa 
holders, all of whom stay in Australia beyond 
the term of their visa. Our research found 
that there are a substantial number of visa 
overstayers who remain in Australia for the 
purpose of work. 

We found evidence of workers on student 
visas that do not have study as their main 
intention but are using this visa to work in 
Australia on an unrestricted basis. This is 
despite the student visa condition permitting 
only 40 hours work per fortnight during 
semester. One example from our research 
was an engineering student from Malaysia 
who came to Australia on a student visa but 
had the intention of working full time in 
horticulture for the three years of his degree 
in order to save enough money to start his 
own engineering firm in Kuala Lumpur.

Another group of undocumented workers 
hold tourist visas which do not include a 
right to work. Workers in this group are 
non-compliant as soon as they engage in 
work, and experience a second level of non-
compliance once they have overstayed their 
tourist visa.  A grower reported an example 
of a Thai couple who came to Australia on  
a tourist visa leaving their 18- month-old 
child behind in Thailand with extended 
family members. This couple returned home 
after a couple of years, having saved up a 
significant amount of money byworking on 
the grower’s farm.

We also found evidence of Pacific workers 
who had absconded from their sponsored 
employment under the SWP. Community 
representatives in Griffith also told the 
research team of non-compliant contractors 
who entice Seasonal Workers from the Pacific 
to abscond from their employment under 

the SWP and who continue to provide them 
with access to farm work once they lose the 
right to work in Australia under the terms of 
their visa.

Although little is formally reported about the 
composition of the undocumented workforce 
in Australia, government statistics reveal 
the countries with the largest proportions 
of undocumented workers, as presented in 
Table 5.1. Reports from growers and workers 
in interviews and focus groups suggested 
the main source countries of undocumented 
workers in horticulture were Malaysia, 

Indonesia, Thailand, Cambodia and Vietnam. 
The vast majority of visa overstayers 
are within working age with 77% of visa 
overstayers between 21 and 60.121  The 
most common industries for undocumented 
work are agriculture, forestry and fishing, 
construction, and accommodation and food 
services.122  

Media reports also provide some information 
on the profile of undocumented workers in 
horticulture as identified in Table 5.2. 

FINDING #1: THE HORTICULTURE INDUSTRY HAS A 
STRUCTURAL RELIANCE ON UNDOCUMENTED WORKERS

TABLE 5.1 UNLAWFUL NON-CITIZENS BY NATIONALITY AT  
30 JUNE 2016123

Countries Number of overstayers Proportion (%) of total

Malaysia 9,440 14.6

China 6,500 10.1

USA 5,170 8.0

United Kingdom 3,680 5.7

Indonesia 2,780 4.3

India 2,730 4.2

South Korea 2,550 3.9

Philippines 2,370 3.7

Vietnam 2,370 3.7

Thailand 2,290 3.5

Germany 1,510 2.3

Tonga 1,390 2.2

France 1,390 2.2

Japan 1,360 2.1

Fiji 1,160 1.8

All other countries 17,920 27.7

ESTIMATED TOTAL 64,600 100.0

121  Department of Immigration and Border Protection, Australia’s Migration Trends 2014–15 (Report, Commonwealth of Australia, 2016) 68.
122  Department of Immigration and Citizenship, Fact Sheet 87 − Initiatives to Combat Illegal Work in Australia (Factsheet, Commonwealth of Australia, 2013).
123  Department of Immigration and Border Protection, BE17/172 – Visa Overstayers for the Financial Year – Programme 1.2: Border Management (Budget Estimates Hearing, 

Question Taken on Notice, 22 May 2017) 2. Numbers are rounded which may result in rounding errors.
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TABLE 5.2 MEDIA REPORTS ON UNDOCUMENTED WORKERS IN HORTICULTURE

Media report No. of UWs uncovered in 
enforcement activity

Types of UWs Geographical area Consequences reported 
in the media 

Mitch Mott, ‘Illegal Agricultural Workers 
Detained after Raids on Naracoorte Property’, 
The Advertiser (online), 6 August 2018 

3 All 3 overstayed 
their visas.

Naracoorte, in SA’s 
south-east.

All taken into custody and 
are being held in detention 
pending their removal 
from Australia. 

‘Two Nepali nationals amongst six detained in 
WA’, SBS Nepali (online), 19 July 2018

8 Undocumented 
workers 

Kununurra, far north of 
Western Australia 

3 of them held in 
detention ahead of their 
removal from Australia.

Cameron Bates, ‘Ingham Ju Fu Chinese 
Restaurant temporarily closed after illegal 
worker raid’, The Townsville Bulletin (online), 30 
May 2018

4 Undocumented 
workers 

Ingham In detention and awaiting 
removal from Australia. 

Joanna Menagh, ‘Trial Aborted Four Years 
after Market Garden Raids led to Allegations of 
Illegal Foreign Workers’, ABC News (online), 7 
May 2018

Not disclosed. Undocumented 
workers 

Carabooda, north of 
Perth. 

Not discussed. 

Natalie Kotsios, ‘Border Force Farm Raid: 
Foreign Workers in Cobram Detained’, The 
Weekly Times (online), 25 April 2018

11 Undocumented 
workers. 

Cobram All workers were detained 
including three people 
who had organised the 
illegal workers. 

Kath Sullivan, ‘Illegal Worker Amnesty: Farmers 
Admit Problem and Want Deal to Fix Issue’, 
The Weekly Times (online), 10 October 2017  

Not applicable. Not applicable. Victoria Not discussed. 

Graeme Powell, ‘Dozens of Illegal Workers 
Detained by Border Force Officers at Perth 
Strawberry Farm’ ABC News (online), 14 
September 2017

36 28 had breached 
their visas, 8 
undocumented 
workers. 

Bullsbrook and 
Wanneroo, on the 
outskirts of Perth. 

Workers were detained. 

Grant Taylor, ‘Alleged Illegal Foreign Workers 
Arrested on Bullsbrook Strawberry Farm after 
Border Force Raid’, The West Australian (online), 
14 September 2017

36 28 had valid 
tourist visas but 
breached the 
conditions. 8 had 
overstayed their 
visa.

Bullsbrook, Perth. Workers were detained. 

Grant Taylor, ‘Rude Awakening for Sleepy Farm 
Workers’, The West (online), 2 March 2017

More than 50. Undocumented 
workers. 

Pemberton, in WA’s 
south-west. 

Taken to Perth to leave 
Australia immediately or 
to Yongah Hill detention 
centre to fight deportation.  

‘Queensland Strawberry Farm Raid Net 27 
Illegal Workers’, Brisbane Times (online), 8 
February 2017

27 13 had overstayed 
their visas, 12 had 
breached their 
visa conditions. 

Near Stanthorpe, south-
west of Brisbane 

21 sent to Brisbane to 
be deported or apply for 
bridging visas, 2 granted 
bridging visas, 4 to face 
more interviews.

Bridget Fitzgerald, ‘Farming Groups Condemn 
Illegal Labour Hire Practices after Raid 
Uncovers Foreign Nationals Working for 
Australia’s Largest Asparagus Producer’, ABC 
News (online), 5 December 2016 

61 Undocumented 
workers. 

Koo Wee Rup Farm, east 
of Melbourne.

Workers were detained. 
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The role of labour hire contractors in 
supplying undocumented workers

The case studies revealed that most growers 
accessed undocumented workers through 
a contractor rather than through direct 
employment. Interviews with some growers 
and other stakeholders suggested that the 
employment of undocumented workers 
through contractors was a deliberate decision 
to avoid direct knowledge and possibly 
accessorial liability in wage underpayments 
to undocumented workers. 

An Australian Workers’ Union (AWU) official 
stated, “most growers know their workers are 
undocumented workers, that’s why there’s so 
many labour hire contractors, so they can say ‘we 
didn’t know’, even though they really do know.  
Some growers have a business model of using 
undocumented workers via contractors”.124  

Presence of Undocumented Workers 

The horticulture industry’s reliance on 
undocumented workers is not a new 
phenomenon. As far back as 1999 the 
Department of Immigration found 
substantial numbers and recommended 
increased penalties on employers, although 
horticulture industry associations opposed 
this on the basis that “it was not always 
possible to attract sufficient legal workers during 
the harvest”.125 

TABLE 5.2 MEDIA REPORTS ON UNDOCUMENTED WORKERS IN HORTICULTURE

Media report No. of UWs uncovered in 
enforcement activity

Types of UWs Geographical area Consequences reported 
in the media 

‘Illegal Migrant Workers Used by Farms 
Supplying to Coles and Woolworths Using 
illegal Foreign Workers’, 7:30 Report, 15 
November 2016  

Not applicable. Not applicable. Northern Victoria. Deportation. 

Ruby Cornish, ‘Border Force Crackdown: 
Illegal Blueberry Farm Workers Detained on 
NSW Mid North Coast’, ABC News (online), 
24 August 2016

34 14 were in the 
country illegally, 
20 were breaching 
their visa 
conditions. 

North of Coffs Harbour, 
NSW Mid North Coast. 

The adult detainees 
were to be sent back to 
Malaysia, and the children 
also. detained. 

Emma Field, ‘Illegal Farm Workers Detained 
Near Mildura after Immigration Department 
Operation’, The Weekly Times (online), 13 August 
2015 

11 All had 
overstayed their 
visa.

Near Mildura. Workers had been 
moved to Melbourne 
pending arrangements for 
deportation. 

Emma Field, ‘Illegal Malaysian Farm labourer 
Told about “Kangaroo Call” When Starting 
Work’, The Weekly Times (online), 5 August 2015

Not applicable. Not applicable. Victoria. Not discussed. 

David Hurley, ‘Alleged Illegal Farm Workers to 
be Deported after Police Raids in Shepparton’, 
Herald Sun (online), 1 July 2015 

38 32 unlawful 
non-citizens and 
6 breaching their 
visa conditions. 

Shepparton, north 
Victoria. 

Workers were detained. 

Kallee Buchanan and Marty McCarthy, 
‘“Operation Cloudburst” Detains 22 Suspected 
Illegal Workers at Gatton, Queensland’, ABC 
Rural (online), 29 May 2015

38 32 unlawful 
non-citizens, 6 
breaching their 
visa conditions. 

Gatton, 90kms inland 
from Brisbane.

Deportation  

STAKEHOLDER PERSPECTIVES ON LABOUR HIRE CONTRACTORS AND  
UNDOCUMENTED WORKERS

“The dodgy contractor model acts both as a network for jobs and visas in the fresh food 
industry. We have seen multiple examples of workers being asked to pay between $500 
and $10000 to contractors to submit a $35 visa application and if they refuse they are 
denied access to work on a farm. As contractors linked with unlicensed agents are the key 
to accessing jobs in growing regions they have power to place workers in precarious and 
vulnerable positions. Workers once in debt over their visas are then asked to pay the debt 
off by handing the money over to the contractors every week. Workers become effectively 
bonded to their contractors and agents until they have paid the debt off.”  
Union official (NUW)

“A fine means nothing to these people. This particular lady, she advertises on Gumtree 
that she has accommodation and can get you work. She’ll get people in a house and this is 
her system – they go to a nice house and that’s where they sign them up with their contract 
that’s not a contract, doesn’t even say who it’s been but it makes it look like it’s all official. 
Then they say, right, we’ll take you to your house now but you’ve got to pay – it’s about 
$600 cash. They pay in cash for the bond and first two week’s rent, then they take them to 
a house and that’s where they’re trapped. They’re in a place, thinking ‘holy hell, what have 
I done?’ She subcontracts them to the dodgy labour hire companies who pay her cash and 
the workers only get $5 an hour on a piece rate because everyone’s taken their cut along 
the way. Then these people leave in a few weeks and say, ‘I’m out, I’m leaving’. So they 
leave, she keeps the $600 and the cycle continues. She’s been to court a couple of times 
and she’s not in jail.”  
Grower (Lockyer Valley)

124  AWU official.
125  Department of Immigration and Multicultural Affairs, Review of Illegal Workers in Australia: Improving Immigration Compliance in the Workplace (Report, Parliament of Australia, 

1999) 27.
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It is very difficult to gauge the extent of the use  
of undocumented workers in the horticulture 
industry. Employers of undocumented 
workers do not provide payslips, pay tax 
or leave any documentary trail that would 
indicate their workers are undocumented. 

Although the Department of Home Affairs 
has information on visa overstay, there is no 
way of confirming how many visa overstayers 
are working in low-skilled horticulture work.  
There is also no way of ascertaining how many  
visa holders are working as farm workers in 
the horticulture industry in breach of their 
visa conditions. As a result, the evidence of 
the incidence and extent of undocumented 
work in the industry is largely anecdotal. 

Researchers Malcolm Rimmer and Elsa 
Underhill posit that the numbers of 
undocumented workers in horticulture “is 
likely to be a large proportion (perhaps a third) 
of the 50,000 to 90,000 undocumented workers 
estimated to be in Australia”.126  

In some locations, growers estimated that 
undocumented workers’ proportion of the 
workforce was extremely high. A Darwin 
grower estimated that up to one fifth of the 
horticulture workforce in the greater Darwin 
region was undocumented. 

An industry association official reported 
that 80–90% of the Mildura and Robinvale 
workforces were undocumented.127 

A Wanneroo grower suggested that 70–
80% of the workforce in that region was 
undocumented,128 with another grower 
estimating that across Western Australia, 
50% of the workforce was undocumented.129 

Only in one of the regional case study 
locations did the interviews and focus 
groups explicitly suggest very little 
presence of undocumented workers. In 
Katherine, growers and other stakeholders 
suggested there was not a large presence of 
undocumented workers or non-compliant 
labour hire contractors.

Our research found that in some regions, 
undocumented workers organised through 
non-compliant labour hire contractors 
provided the main or a significant supply 
of workers. This appeared most common 
in Wanneroo, Darwin, Griffith and 
Robinvale, although growers reported that 
undocumented workers were also prevalent 
in other areas, for example, in Orange at the 
height of the cherry-picking season when the 
workforce would increase from 200 workers 
to approximately 2,000 for a six-week period. 

126  Malcolm Rimmer and Elsa Underhill, ‘Temporary Migrant Workers in Australian Horticulture: Boosting Supply but at What Price?’ in Massimo Pilati et al (eds), How Global 
Migration Changes the Workforce Diversity Equation (Cambridge Scholars Publishing, 2015) 143,145 (citations omitted).

127  Industry association official (Vic).
128  Grower (Wanneroo).
129  Grower (WA).

STAKEHOLDER PERSPECTIVES: THE PRESENCE AND IMPACT OF UNDOCUMENTED 
WORKERS ON THE INDUSTRY

“When we do onions, the amount of [undocumented workers], you can’t believe it … 
because, oh, there’s thousands, thousands, thousands … And Immigration turns up to a 
farm … and into the field we go. Phew! Yeah! Some other people just scream to one of your 
family members to pick up the car and then you go. Someone just shouts, “Immigration!” 
And that’s it, forget about your harvesting, and everything, and forget about your lunchbox 
and fssht! Whoa! ... I’ve been running for almost 5 years. I’ve had to run fast.”   
Former undocumented worker (Griffith)

“There are at least 140,000 unauthorised workers in the Australian horticulture industry 
— let me emphasise, this is an underestimation, it’s a conservative figure.” 
Union official (AWU)

“The combination of undocumented workers and Malaysians and Indonesians on dead 
end bridging visas is vital to the horticulture industry. In more seasonal parts of the 
industry this group forms a clear majority of the workforce.” 
Union official (NUW)

“Now the supermarkets have used the illegals — they’re nicely at a distance, and they’ve 
used it to keep prices down … so there’s a section of growers that have used that, and used 
it and used it, and all it’s been is a race to the bottom. Nobody saw it [the undocumented 
workers]. They still wouldn’t see it but that’s all it’s done, and now, those ones that are still 
hanging in there are using all of that type of labour to gain an unfair market advantage. They  
should be nailed to the wall because it’s stopping the ones doing it properly from continuing.” 
Labour supply operator (Vic)

“There are market gardens in this area that — well you do wonder where the labour 
comes from. You know it’s difficult to say whether they’re legit or not, but I know they’re 
not going through [our labour hire], I know they’re not going through a number of other 
labour hire companies because I know the [compliant] labour hire companies. So where 
do they come from?” 
Grower (Gingin)

“The Malaysians … are the ones who are exploited because generally there’s no allocation 
for them in the working holiday visa. So when you know there’s Malaysians on a farm, very 
few of them could be legal.”  
Industry stakeholder (WA) 

“Well, to be honest, I would say 70% of the Pacific Islanders who come here are on tourist 
visa and they do harvest work and some of them work, their visa is still current, but some 
of them work when their visa is still expired and they are the vulnerable ones … I’ve come 
across a family member who [was] here for 20 years and he genuinely wanted to go back 
home. So he bought a ticket and went to the airport and then immigration pulled him 
aside and immigration said he won’t be allowed in for the next 10 years and then he said 
that’s all right. He was ready to go back home.” 
Industry stakeholder (NSW)

“Maybe 70-80% [undocumented workers as a proportion of the workforce] for intensive 
farming here, that’s not just harvest but continuous harvesting the crops you know, 
capsicums, tomatoes, those kinds of crops.” 
Grower (Wanneroo)

“Yep, there are certainly a lot out there, the more we’re working in the industry the more 
we see that and obviously it’s very disappointing for us, but it’s also really annoying for the 
growers because as they’ve mentioned that you know you’re paying a fee for this program 
[the SWP] and if you’re paying more to have your workers and the person down the road 
is doing it illegally and paying them half the price or whatever it might be, it really just 
doesn’t bring a nice vibe to the industry or anything like that as well.”  
Labour hire contractor (NSW)

“There’s much more illegal people in Mildura, Shepparton and Bundaberg, these kind 
of places because more Malaysians stay there because there’s more jobs there. That’s why 
they come. But in Orange the job is not really stable actually. In winter there’s not many 
jobs, so maybe that’s the reason.”                  
Labour hire contractor (Orange)
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In the case studies, the reports of 
undocumented workers were higher in 
regions that found it difficult to source 
WHMs (for example, Darwin, Wanneroo and 
Robinvale) or without a legitimate source 
of local or SWP labour, unlike in Katherine 
and Virginia. This suggests that one driver 
of turning to undocumented workers is 
the absence of a readily available source of 
labour for seasonal, casual work. 

The reliance in some regions of the 
horticulture industry on undocumented 
workers is accompanied by fear of this labour 

source becoming unavailable in the future. 
As one Robinvale grower stated, “there’s a 
percentage of workers around here that don’t 
have work visas. I get that. That’s a real worry 
for us because if you take them away, I don’t 
know what Plan B is”.130  Another grower 
asked, “How else are we going to get our 
workforce? Are the people from the city going to 
go work on farms and pick products?”131  

Another grower from Wanneroo reported,  
“If we take them [undocumented workers]  
out, I don’t know what the level beyond crisis 
is, but that’s where we’re at. The reason I’ve cut 

back [on production] is because I cannot get 
enough legitimate workers and I cannot afford  
to take the risk of dealing with the people that 
are questionable”.132 

Although there are regional differences, 
the horticulture industry has a substantial 
reliance on undocumented workers, with a 
number of growers and other stakeholders 
reporting that growers in some regions have 
‘no choice’ but to engage undocumented 
workers because of inadequate labour supply 
from legal sources of labour.

There are mixed accounts as to the difficulty 
of employment and immigration authorities 
detecting undocumented workers. On 
the one hand, compounding the problem 
of detecting undocumented workers is 
the behaviour of undocumented workers 
themselves. Undocumented workers have an 
incentive to remain invisible to authorities 
because they risk deportation if detected. 

Evidence from the focus groups and 
interviews suggests that undocumented 
workers tend to be located in more isolated 
areas and keep to themselves. As one local 
representative reported, “A lot of people in 
town may not even see them. They sleep. They 
work. They sleep. They go back to Bundy and 
get supplies, they come back. Yeah, they’re very 
quiet”.133 A representative of the FWO 
reported, “we hear about all these illegal 
workers, but [when we visit farms] we just don’t 
see them”.134  

It seems that undocumented workers 
are adept at avoiding detection and have 
sophisticated, well-developed strategies in the 

event of a Border Force raid. An officer from 
the Stanthorpe police force observed that 
during a raid, “it’s like mice abandoning the 
ship”,135 with a former undocumented worker 
describing the need to respond quickly 
upon the arrival of enforcement authorities, 
“Someone just shouts, ‘Immigration!’ And that’s 
it, forget about your harvesting, and everything, 
and your lunchbox and fssht! Whoa! ... I’ve been 
running for almost 5 years”.136 

This is consistent with media reports 
indicating that undocumented workers shout 
code words to alert other undocumented 
workers in the same row that a raid is 
occurring,137 and also with the opening 
anecdote of a 2006 Senate Committee 
inquiry report into harvest labour, “...when 
[inquiry] members [were] touring an isolated 
farm just north of Euston on the Murray River, 
suddenly came across a team of grape pickers 
hard at work. Taking fright at our unexpected 
appearance, they fled down the vine rows toward 
the other end of the field. The committee had been 
mistaken for immigration officers conducting a 
raid on illegal workers”.138 

Undocumented workers are also difficult to  
detect because of their tendency to be housed  
in private dwellings (usually share houses), 
often owned or leased by their contractor. 

As one labour hire contractor reported to the 
research team, “They [undocumented workers] 
just hide. Like let’s say, you rent a house and 
something like that and you can hide easy”.139 
A former undocumented worker described 
how contractors are vigilant in ensuring 
undocumented workers do not make 
local connections and remain concealed, 
describing how “the contractor will just sleep 
in the car outside [the houses of undocumented 
workers] and watch them. So no-one walks 
outside”.140

On the other hand, we received conflicting 
evidence that growers are aware of those in 
the industry who employ undocumented 
workers. One Victorian labour supply 
operator told the research team the use of 
undocumented workers in some regions 
is so extensive that it is readily apparent 
where these workers are being used. As one 

130  Grower (Robinvale).
131  Grower (Lockyer Valley).
132  Grower (Wanneroo).
133  Accommodation provider (Wide Bay Burnett).
134  FWO inspector (QLD).
135  Police force representative (Stanthorpe).
136  Former undocumented worker (Griffith).
137  Emma Field, ‘Illegal Malaysian Farm Labourer Told About “Kangaroo Call” When Starting Work’, The Weekly Times (online), 5 August 2015 <https://www.weeklytimesnow.

com.au/news/national/illegal-malaysian-farm-labourer-told-about-kangaroo-call-when-starting-work/news-story/eb02f7037082803af6ced386775540d6>.
138  Senate Standing Committee on Employment, Workplace Relations and Education, Perspectives on the Future of the Harvest Labour Force (Report, Commonwealth of Australia, 

October 2006) vii.
139  Labour hire contractor (Orange).
140  Former undocumented worker (Griffith).

FINDING #2: DETECTION OF UNDOCUMENTED 
WORKERS HAS BEEN LARGELY INEFFECTIVE AND DONE 
LITTLE TO ADDRESS THE INDUSTRY’S STRUCTURAL 
RELIANCE ON UNDOCUMENTED WORKERS
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interviewee stated, “In some areas in peak 
periods, and it still happens to this very day, I 
could walk into a paddock or into a street, and 
I could put on a blindfold and have a shotgun 
and twirl myself around, aim the shotgun in any 
direction, fire it, and there’s a good likelihood 
that I’ll hit an illegal worker”141 

The Australian Border Force, which is 
the enforcement agency housed in the 
Department of Home Affairs, is charged with 
the responsibility of detecting undocumented 
workers. In 2015 the government established 
a specialist multi-agency taskforce, known as 
Taskforce Cadena, to target and disrupt the 
organisers of visa fraud, illegal work and the 
exploitation of foreign workers. 

There is only one mention of Taskforce 
Cadena’s work in the 2017–18 annual report 
from the Department of Home Affairs which 
states that the Taskforce has completed 

17 operations and executed 24 warrants 
to investigate visa fraud, illegal work and 
the exploitation of foreign workers.142 As 
this summary statement refers to multiple 
industries and there is no further publicly 
available information on the Taskforce’s 
activities on the Department’s website or in 
the report, it is unlikely that this reported 
level of enforcement activity is able to 
address the scale of undocumented work in 
the horticulture labour market. 

Growers from the Lockyer Valley 
suggested that enforcement efforts in 
their area designed to address non-
compliant contractors who house and sell 
undocumented labour were too weak to be 
effective. One grower suggested that there 
should be criminal penalties, asking: “she [the 
non-compliant contractor] goes to court, pays the 
fine, keeps operating. Why isn’t she in jail?”143 

Other stakeholders reported that a previous 
enforcement effort prior to the establishment 
of Taskforce Cadena had been more effective 
in encouraging undocumented workers to 
come forward. In a number of regions, the 
research team was informed of a former 
status dispute resolution approach which 
sought to identify undocumented workers in 
a particular location and to assist them onto 
bridging visas and then valid visas. This was 
reported as being a more successful method 
of encouraging undocumented workers 
to come forward and seek legal and visa 
assistance. Status resolution is still a service 
undertaken by the Department,144 however, 
reports from the case studies suggest that 
outreach activities such as these which 
encourage undocumented workers to self-
report are now far less frequent.

141  Labour supply operator (Vic).
142  Department of Home Affairs, Annual Report 2017-18 (Report, Australian Government, 2018) 29.
143  Grower (Lockyer Valley).
144  Department of Home Affairs, Status Resolution Service (25 November 2018) <https://immi.homeaffairs.gov.au/what-we-do/status-resolution-service>.

STAKEHOLDER PERSPECTIVES: STRATEGIES OF UNDOCUMENTED WORKERS TO AVOID DETECTION

“There’s definitely, I can say without a doubt  
that a lot of the contractors around here [supply 
 undocumented workers] and a lot of the 
farmers, vast majority would be cash in hand.  
I’ve been on raids here before a few years back 
and it’s like mice abandoning the ship.”  
Police representative (Stanthorpe)

‘Just before the census there’s always a big 
bus come along and collect, so all the illegal 
people are gone. Robinvale is one of those 
places where people hide … the census is a 
waste of time for that [undocumented worker] 
community. Because they are people who have 
outstayed visas or whatever that live quietly 
away from anything. I may even have some in 
my congregation. I don’t know  

and I will never ask but there are people there  
who fly under the radar and, of course they 
never go on a census. So there’s probably 
double what the census says there is.” 
Church representative (Mildura)

“I don’t know if they [undocumented workers] 
get involved much in the town. They bring a 
lot of their own produce in, their own food 
in, so I don’t think they spend a lot of time in 
town. They just kind of sit under the radar a 
little bit. … A lot of people in town may not  
even see them. They sleep. They work. They  
sleep. They go back to Bundy and get supplies,  
they come back. Yeah, they’re very quiet.” 
Accommodation provider  
(Wide Bay Burnett)

“We hear about all these illegal workers, but 
[when we visit farms] we just don’t see them.” 
FWO inspector (QLD)

“There is a lot of people that don’t want to be 
found. I’m up very early in the morning and 
there’s still a lot of buses but they’re mainly 
of Asians. Now they don’t talk. Some of them 
don’t speak English, so what’s going on there, 
who knows? I think there’s Asian contractors 
who are keeping a lid on their workers.” 
Local government representative 
(Mildura)

STAKEHOLDER PERSPECTIVES: THE EFFECTIVENESS OF DIFFERENT APPROACHES TO ENFORCEMENT

“I do not think that the intention of the 
Taskforce is to remove undocumented workers 
from the system. I think they have clear 
instructions from the government to look like  
they’re doing something but they’re not actually  
doing anything meaningful. They go to one 
farm but they don’t go to the farm next door.  
One car will rock up to a farm in Werribee and  
they’ll get a verbal warning. If the Taskforce 
genuinely wanted to clean up undocumented 
workers they could do it. I could do it for them.  
They could go to Werribee tomorrow, block off  
the main roads out of there, there’s only two so  
it’s not that hard, and go from farm to farm. If  
they were doing it meaningfully they would have  
been able to clean the industry up. Everyone 
knows where they [undocumented workers] 
are. Or in Cobram, there’s a Commodore 
graveyard where the illegal workers leave their 
Commodores for future seasons. Everyone 

knows where they are and where they live but 
everyone turns a blind eye to it.” 
Industry Association official (Vic)

“We used to have the Department of 
Immigration out here — they called them 
status resolution groups because before that 
the department used to chase illegal workers 
and round them up and all that but that wasn’t  
working and so they thought there must be a 
better approach than this. Slowly then, they 
decided one time to try this and it was very 
successful and that calmed the community down  
because if you try and resolve the visa issues with  
the communities then they’re not going to be 
hiding and scared and taken advantage of, 
and that’s been very successful. But when they 
restructured the department that finished and 
so the last couple of years have been really bad.” 
Multicultural Council representative 
(Griffith)

“I think these issues of a large number of 
undocumented workers who have been grossly 
underpaid are being swept under the carpet 
… When I was there, all of a sudden there was 
a big demand for pickers because two days 
the company [name omitted] had been given 
notice of a visa compliance check, and of 
course, the contractor rang everyone and said, 
‘If you don’t have a visa, don’t come to work 
tomorrow’. So that meant that 200 workers 
shrunk down to 80. There were ten teams of 
20 that shrunk down to 4 teams. So that’s the 
kind of numbers who literally disappeared 
overnight. The contractor controls them. I 
don’t know where they go.” 
Community representative (Griffith)
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There is evidence that in some instances, 
workers are forced into undocumented 
work through a complex network of offshore 
and onshore labour hire contractors and 
migration agents who have a business model 
of recruiting overseas workers on visas 
without work rights such as tourist visas. A 
landmark report of unauthorised work in 
Australia by Stephen Howells emphasised 
the role of offshore agents who supply tourist 
visas that do not permit work:

  “There are many people who come to  
Australia on a tourist visa … but who work to 
support their stay … This method of gaining 
access to the labour market in Australia by 
non-citizens has proved reasonably successful 
and so it becomes attractive for organisers 
to arrange for tourist visas and passage to 
Australia and then to arrange work and  
some form of accommodation … A person  
then meets them on arrival and takes them 
to a workplace. They may not actually meet 
the employer, rather they perform work and 
they are ‘paid’ by the intermediary. They  
may move from one workplace to another.”145 

The case studies suggest that Howells’ 
depiction of offshore networks producing 
an undocumented workforce is an apt 
description of how some undocumented 
workers arrive in the Australian horticulture 
industry. It appears that organised crime 
does have a role in misleading workers in 
their home countries and enticing them 
into significant debt to fund an all-inclusive 
package involving a visa, flights, pre-arranged 
accommodation and employment. 

145  Howells, above n 107, 55–6.

STAKEHOLDER PERSPECTIVES: OFFSHORE NETWORKS AND UNDOCUMENTED WORKERS

“We know from our members’ experiences 
that contractors advertise and lure workers 
to Australia on the promise that they will 
get them a visa and a job working on a 
farm. When workers arrive in Australia 
they often find themselves in precarious 
and frightening positions including being 
forced to pay to secure their passports, 
extorted thousands of dollars for visa 
applications, lied to about their visa status, 
forced to work unpaid to pay off debts and 
threatened if they speak out that they will 
be reported to Border Force.” 
Union official (NUW)

“Some people come to us and talk about 
other people that they’ve worked for that 
haven’t paid them or haven’t paid the right 
amount of money, or they’ve been working 
at a contract rate that was just ridiculously 
low and obviously wasn’t set so that any 
normal person could make money … I’ve 
reported backpackers who are working 
illegally that I’ve discovered. The Koreans 
have a dodgy thing going where they go 
home and change their name and then get 
a third visa under another name.”  
Grower (Stanthorpe)

“Getting the student visa is just a scam for 
a lot of them [undocumented workers]. 
So a lot of colleges are basically there just 
to take their money. They don’t even want 
them to front up. A lot of the colleges 
barely have any face-to-face.”  
Grower (Stanthorpe)

 

“There’s a lot of Malaysians being 
contracted from their country … It’s like 
contractors putting job advertisements 
out online for you in Malaysia or Korea to 
apply and then come to Australia and that 
is where it all starts to go wrong, as soon as 
you land [in Australia].” 
Community centre representatives 
(Griffith)

“I know some Malaysians, they just use the 
Visitor Visa to come to Australia and they 
stay longer than 3 months and just work 
in Australia, and that’s what happens … 
they are very hard workers and then they 
become illegal people.”  
Labour hire contractor (Orange)

“They [some undocumented workers] 
also know the system. They know they 
can stay here beyond their visa, a lot of 
them come on Working Holiday or student 
visas, they’re not intending on becoming a 
student. They come here with the intention 
of working illegally however they can, and 
they know very well that when they’re ready  
to go home, they can go to the local cop shop,  
hand themselves in and they get sent home 
for free. That happens very regularly.” 
Grower (Virginia)

“…organised crime in Taiwan had targeted 
Australia specifically as a place to operate 
this whole organised crime venture using 
people who have been trafficked or victims 
of modern slavery and the reason they 
picked Australia was because they knew 
that Australia had a policy of deporting 
people rather than prosecuting them, 
so they thought that if everything went 
belly up they would probably be able to 
get away with it because they wouldn’t 
get prosecuted. So unfortunately we’re 
currently creating a situation where it 
creates a business case for people to start 
these exploitative practices here.”  
Law clinic representative (WA)

“We know from our members’ experiences 
that contractors advertise and lure workers 
to Australia on the promise that they will 
get them a visa and a job working on a 
farm. When workers arrive in Australia 
they often find themselves in precarious 
and frightening positions including being 
forced to pay to secure their passports, 
extorted thousands of dollars for visa 
applications, lied to about their visa status, 
forced to work unpaid to pay off debts and 
threatened if they speak out that they will 
be reported to Border Force.” 
Union official (NUW)

FINDING #3: UNDOCUMENTED WORKERS ARE THE MOST 
VULNERABLE IN THE HORTICULTURE INDUSTRY 
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Many undocumented workers recruited 
through offshore networks are unaware until 
they arrive in Australia that their visa does 
not include work rights and that the potential 
earnings are being inflated by the recruiter. 

A Virginia grower described this situation 
as “slave labour”, explaining that “It all 
starts when they’re home in their own countries. 
They’ve made promises to repay money, then 
they’re trapped”.146 

In the focus groups and interviews, we 
were also told of labour hire contractors 
who actively enticed Seasonal Workers 
from the SWP into undocumented work. 
In Griffith several community stakeholders 
reported the existence of contractors who 
sought to encourage SWP workers to leave 
their Approved Employer and work for 
them, taking advantage of the workers’ 
trust in them because of a shared ethnicity. 
In Griffith there appeared to be unfair 
competition between growers using the SWP 
to access Pacific labour, and other growers 
accessing low-cost Pacific labour through 
contractors providing undocumented 
workers. 

146  Grower (Virginia).

STAKEHOLDER PERSPECTIVES: UNDOCUMENTED WORKERS IN GRIFFITH

“Then you get this thing where [the local contractors in Griffith] half-pollute their 
minds with them and say ‘come work for us’. Even though they can’t, these guys don’t 
understand it. Then you find a lot of them abscond, which we did. We had half of them 
abscond. We had about four weeks left of the harvest with half absconded. In the end they 
all apologised within about nine days and wanted to come back because they realised they 
couldn’t work anyway. They’re now classed as illegal and then they all had to get sent back. 
This is quite a common thing.” 
Former undocumented worker (Griffith)

“They run off because they are so afraid. They don’t know if the police catch them — so 
they don’t know whether it’s a good thing or it’s a bad thing. Because they make sacrifices 
to come here to earn a living so they can provide for their families. Unfortunately, 
somebody exploited and took advantage of their vulnerability.” 
Church representative (Griffith)

“I know of cases of workers running away and the contractors tracking them down and 
giving them a hiding, beating them up, taking their passports.” 
Church representative (Griffith)

“That’s one of the reasons why it’s hard for us to market ourselves against some of the 
contractors because they’ll take a Malaysian group of people that all they want to do is 
work and they’re not too fussed about what they’re getting paid …That Malaysians … a 
lot of them are on tourist visas but we don’t see those people [in our labour hire business] 
because they know they can’t come in.” 
Labour hire contractor (Griffith)

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 43

2501

2501



The case studies reveal that undocumented 
workers were a highly sought after 
workforce by many growers because of their 
commitment, experience and skill level. 
Although out of step with the general reports 
that undocumented workers were paid less, 
one grower reported that undocumented 
workers earned the highest piece rates 
in horticulture because they were very 
productive and that some were earning 
over $40 an hour. One grower stated that 
undocumented workers were 70% more 
productive than backpackers, and another 
said of his former employment of a group of 
undocumented workers, “they were the best 
workers I ever had”.147  

Similarly a labour hire contractor stated 
that “they’re an incredible workforce, and their 
English language and their understanding is 
incredible and their ethic is incredible, in fact 

they [undocumented workers] should be on a 
work visa, it would be fantastic”.148 Labour 
hire contractors supplying either backpacker 
or Pacific labour via the SWP, reported to 
the research team that it was difficult to 
compete with the superior productivity of 
undocumented workers.

A number of growers also reported that 
undocumented workers were used by smaller 
farms to gain a competitive advantage over 
corporate farms who had greater pressures 
and reputational risks from engaging non-
compliant labour. One grower who estimated 
that over half of Western Australia’s 
horticulture workforce was undocumented, 
stated that labour hire contractors engage 
directly with smaller farms to entice them to 
take on undocumented workers.

FINDING #4 GROWERS REGARD UNDOCUMENTED 
WORKERS AS HIGHLY PRODUCTIVE

STAKEHOLDER PERSPECTIVES

“Undocumented workers are a workforce who have a different cultural attitude 
towards work. Once the workday starts, undocumented workers will be the first people 
standing, ready to go, and ensuring that everyone’s working at a good pace and they’ll 
teach everyone to be faster. Backpackers are still finishing their cigarette, having a 
laugh — it’s simply attitudinal and this makes a huge difference to productivity.  They 
[undocumented workers] don’t see it as lowly work that’s beneath them. They take far 
more pride in how they present their produce.” 
Industry association official (Vic)

“If you are employing proper people, like legal people, they are fresh and then farmer 
is usually not happy with their performance. This is another pressure, we have to do 
training. So for the illegal people, it’s easy because they are like working every year  
for almost three, four years and they know what to do. Of course their performance  
is better.” 
Labour hire contractor (Orange)

STAKEHOLDER PERSPECTIVES

“Now you’ve got the bigger farms, 
they do the right thing because we 
have to because the thing is I know 
that Fair Work is going to raid me once 
every one to two years. I know that 
Immigration is going to come and raid 
me at least every one or two years and 
I have a contract with [a supermarket 
retailer] so I can’t afford for charges to 
be laid against me for doing the wrong 
thing. So the bigger guys, you know, 
we’re as clean as can be. But out of the 
smaller growers and they’re not doing 
it intentionally because the labour hire 
contractors know which farms are 
going to check more thoroughly and 
which are farms are not. This is the 
case for a lot of the farms where they 
don’t speak a lot of English and they 
really don’t have a clear understanding 
of legislation and they’re mum and 
dad operations and they’re really to 
small for the authorities to go after. 
The labour hire contractor knows this 
and I reckon if you went through their 
operations, you’d be turning up 9 out 
of 10 workers who will be questionable 
[undocumented workers].” 
Grower (WA)

147  Grower (Binningyup). 
148  Labour hire contractor (Gingin).
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In light of the limited enforcement capacity 
of the FWO and Taskforce Cadena, one 
alternative strategy for removing unlawful 
workers from the industry is to offer 
the opportunity for unlawful workers to 
regularise their visa status.  

Worker amnesty schemes have been 
used globally to address the presence 
of undocumented immigrant workers. 
The circumstances in each country differ 
markedly in relation to the ease with which 
workers can enter states to work unlawfully, 
and the social and economic circumstances 
of the migrant workers. For this reason, 
direct comparisons are not possible. 
However, a brief analysis of the range of 
amnesties that have been used in different 
countries provides a sense of what might be 
possible in Australia. 

In the United States, there have been 
amnesties throughout the 20th century.149 
When the Immigration Act 1924 came into 
effect in 1929, Congress introduced an 
amnesty to allow people who had crossed 
the border without immigration clearance to 
regularise their status. 

The Bracero guest worker program of the 
1940s was accompanied by a process for 
granting visas to 55,000 undocumented 
Mexican workers.150  

In 1986, the Reagan administration offered 
two forms of amnesty to undocumented 
migrants. First, 1.7 million migrants who 
proved they had lived in the United States 
for four years were granted temporary 

residency.  Second, up to one million farm 
workers who could prove they had “harvested 
fruits, vegetables or other perishable crops in the 
United States for at least 90 days in a one-year 
period” were granted temporary residency 
with work rights.151  

The 1997 Nicaraguan Adjustment and Central 
American Relief Act (NACARA) provided 
amnesty to one million undocumented 
immigrants from Central America, and 
in 1998, the Haitian Refugee Immigration 
Fairness Act (HRIFA) provided secure 
residence for around 125,000 unauthorized 
immigrants from Haiti.152 

Spain granted five amnesties between 1990 
and 2005.153 The 2005 amnesty involved 
residency and work permits granted to 
700,000 undocumented workers, which 
officially increased the immigrant population 
by 30 per cent.154 A further amnesty was 
offered to hundreds of thousands of workers 
in 2013.155 

Saudia Arabia has implemented several 
amnesties for undocumented migrant 
workers. Approximately one million migrant 
workers, mainly from Bangladesh, India, the 
Philippines, Nepal, Pakistan and Yemen left 
the country during a seven-month amnesty 
in 2013. At the conclusion of the amnesty, 
many more workers were detained.156 In 
2017, undocumented workers were offered 
the opportunity to leave the country with no 
penalty between March and November 2017. 
As part of the amnesty, these workers were 
not required to provide an exit fingerprint, 

which means they would be eligible to apply 
to return to the Kingdom for work in the 
future.157 A new amnesty was implemented 
in June 2018.

In 2017, the Sri Lankan and Lebanese 
governments arranged for an amnesty 
of 7,000 Sri Lankan workers in Lebanon. 
Workers who were over 60 years of age and 
had been in Lebanon for over 15 years were 
able to leave without any penalty, while other 
workers had to pay 50% of applicable fines 
for overstaying their visas. 158

 In 2011, the Malaysian government 
offered the opportunity to a large number of 
undocumented migrant workers to regularise 
their status. The scheme allowed workers 
to apply for a work permit for 800 ringgit 
(US$250). 

FINDING #5 THE INTRODUCTION OF AMNESTY 
ARRANGEMENTS FOR UNDOCUMENTED WORKERS IN 
OTHER JURISDICTIONS PROVIDE SOME EXAMPLES OF A 
DIFFERENT REGULATORY APPROACH TO ADDRESSING THE 
CHALLENGE PRESENTED BY UNDOCUMENTED WORKERS

149  See generally, Alex Nowrasteh, Legalization or Amnesty for Unlawful Immigrants – An American Tradition (28 July 2014) Cato Institute <https://www.cato.org/blog/legalization-
or-amnesty-unlawful-immigrants-american-tradition>. 

150  Ibid.
151  ‘US Amnesty Ends for Farm Workers’, The New York Times (online), 1 December 1988 <https://www.nytimes.com/1988/12/01/us/us-amnesty-ends-for-farm-workers.html>. 
152  Nowrasteh, above n 149. 
153  Organisation for Economic Cooperation and Development, International Migration Outlook (OECD Publishing, various years).
154  Giles Tremlett, ‘Spain Grants Amnesty to 700,000 Migrants’, The Guardian (online), 9 May 2005 <https://www.theguardian.com/world/2005/may/09/spain.gilestremlett>. 
155  ‘Amnesty Period for Illegal Immigrants Opens in Spain’, Majorca Daily Bulletin (online), 12 February 2013 <https://www.majorcadailybulletin.com/news/

local/2013/02/12/10904/amnesty-period-for-illegal-immigrants-opens-spain.html>. 
156  ‘Saudi Arabia Rounds Up Migrant Workers as Amnesty Ends’, BBC News (online), 4 November 2013 <https://www.bbc.com/news/world-asia-24810033>. 
157  ‘Saudi Arabia: Migrant Worker Amnesty Success’, The Middle East (online), 1 April 2017 <http://go.galegroup.com/ps/i.

do?p=AONE&u=adelaide&id=GALE|A502159265&v=2.1&it=r&sid=AONE&asid=ec55b04e>.
158  Mission News, Amnesty Granted for Sri Lankan Migrant Workers in Lebanon (26 July 2017) Ministry of Foreign Affairs – Sri Lanka <https://www.mfa.gov.lk/amnesty-granted-

for-sri-lankan-migrant-workers-in-lebanon/>. 
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Conclusion
There is a genuine, long-standing and 
widespread problem of non-compliance 
in the horticulture industry through its 
structural reliance on undocumented 
workers. This underscores the need for a 
fresh approach to addressing this issue as 
previous attempts to detect and respond to 
the engagement of undocumented workers in 
horticulture have not substantially reduced 
the presence of this group in the horticulture 
labour market or the numbers of growers 
who rely on them. 

The removal of undocumented workers or 
policy settings, which result in a change to 
their engagement in the industry, is a risk 
to the sustainability of horticulture labour 
supply. Thus, it is vital that industry 
and unions work collaboratively with 
government to develop a tripartite 
approach to addressing challenges 
associated with the horticulture industry’s  
structural reliance on undocumented 
workers. An important first step is to 
develop a closer understanding and empirical 
picture of the contribution of undocumented 
workers in the horticulture industry. 
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PART 2:  
LABOUR SUPPLY 
CHALLENGES
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Introduction

The Australian horticulture industry is facing a labour supply challenge. 
This challenge is often reported as one of labour shortages.159 However, for a 
labour shortage to exist certain preconditions need to be met.

Perhaps, most importantly, it generally 
needs to be systematic, in that it affects 
all businesses in a particular industry or 
location, rather than individual employers 
who may experience recruitment difficulties 
because their wages and conditions are 
uncompetitive for attracting a sufficient 
number of capable workers.160  

Our research did not find evidence 
of a systematic labour shortage in the 
horticulture industry at the national level. 
This is consistent with two other surveys of 
employers which did not reveal an aggregate 
labour shortage in the horticulture labour 
market in Australia.161 However, our 
research did find that there is a labour 
supply challenge facing the horticulture 
industry, which is more pronounced 
in some regions than in others and 
more pronounced within some parts 
of regions than others. We outline the 
features of this labour supply challenge in 
this Chapter, drawing upon evidence from 
the National Survey of Vegetable Growers 
and the 13 regional case studies. Both the 
survey and case studies were conducted prior 
to the reforms announced in November 
2018 extending the working holiday maker 
(WHM) visa extension for a third year and 
expanding the period of work for all Seasonal 
Worker Program (SWP) countries to nine 
months. Thus, the labour market impact 
of these two changes is not reflected in the 
evidence presented in this Chapter.

Findings
1.  Labour supply challenges across 
the industry are uneven, which means 
no single policy solution will fix every 
grower’s or every region’s challenges. 
Although the WHM visa extension has 
succeeded in encouraging WHMs into 
some regions (for example, Orange, Gingin, 
Binningyup and Bundaberg) it does not 
sufficiently encourage WHMs to travel 
to regions that are the most remote from 
capital cities or other large urban centres (for 
example, Darwin, Katherine and Griffith). In 
the case studies, growers identified regions 
where they had additional farms outside of 
the 13 regional case study locations which 
were also regarded as too remote to attract 
WHMs, including the Mallee region in South  
Australia and Geraldton in Western Australia.

2.  Growers with annual labour needs 
struggle to develop a permanent 
workforce, although many rely on a core 
of local workers for permanent jobs. The 
National Survey of Vegetable Growers found 
that 40% of growers had labour needs which 
were year-long, or at least 11 months each 
year, and were not seasonal. The survey 
found that larger businesses were more likely 
to need workers for seven to 12 months. 
Recent changes to existing visa programs 
created more opportunities for growers 
seeking to meet their annual labour needs 
through a temporary migrant workforce. 

First, the uncapping of the Pacific Labour 
Scheme (PLS) means that growers can 
sponsor workers from Pacific countries for a 
three-year period. The PLS commenced on 
1 July 2018 and so far there are nine PLS 
approved employers, with only one of these 
eligible to recruit workers for the horticulture 
industry. Second, the removal of the limit on 
WHMs being employed by a single employer 
in one location has been removed. WHMs 
can now be employed by a single employer 
for a three-year period in horticulture. 
Third, the SWP has been changed to enable 
growers to sponsor workers from the Pacific 
for a nine-month period.

3. In some regions, the WHM visa 
extension has been working effectively 
to channel WHMs into the horticulture 
industry. In regions such as Orange, Gingin, 
Binningyup and Bundaberg, growers were 
largely positive about relying heavily on 
WHMs to meet their low-skilled labour 
needs. Although there was a general view 
(other than in Orange) that WHMs were 
not always committed, experienced or 
productive, most growers expressed a view 
that they could weed out the “88-dayers” 
through careful recruitment and select 
WHMs who were likely to have a strong 
work ethic. Often strong perceptions of 
ethnicity and race conditioned growers’ 
views of whether a particular WHM was 
likely to be productive. 

CHAPTER SIX 
UNDERSTANDING LABOUR  
SUPPLY CHALLENGES 

159  Matt Brann, ‘Labour Shortage Looms for Northern Horticulture’, ABC News (online), 21 May 2014a<http://www.abc.net.au/news/2014-05-21/labour-shortage-northern-
horticulture/5466460>.

160  Joshua Healy, Kostas Mavromaras and Peter J Sloane, Skill Shortages: Prevalence, Causes, Remedies and Consequences for Australian Businesses (NCVER Monograph Series 
09/2012, National Centre for Vocational Education Research, 2012); P N (Raja) Junankar, Was There a Skills Shortage in Australia? (Discussion Paper No 4651, Institute for 
the Study of Labor, December 2009); Susan Richardson, ‘What is a Skill Shortage?’ (2009) 35 Australian Bulletin of Labour 326.

161  Danielle Hay and Stephen Howes, Australia’s Pacific Seasonal Worker Pilot Scheme: Why Has Take-Up Been so Low? (Discussion Paper No 17, Development Policy Centre, April 
2012); Jesse Doyle and Stephen Howes, Australia’s Seasonal Worker Program: Demand-Side Constraints and Suggested Reforms (Discussion Paper, World Bank Group, 2015).
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4.  In some regions, the WHM visa 
extension has been ineffective and 
growers expressed a high degree of 
insecurity about their ability to source 
low-skilled labour. This was evident in 
regions that found it difficult to attract 
WHMs, either because they were not an 
eligible postcode for the visa extension (e.g. 
Wanneroo) or because they were too remote 
(e.g. Darwin). In Mundubbera, which had 
suffered reputational damage because of 
media stories of the exploitation of WHMs, 
this insecurity around labour supply led 
to the development of a formal network 
amongst regional actors and increased 
reliance on an alternative labour force, 
including those employed under the SWP.

5.  In some regions, undocumented 
workers, organised through non-
compliant labour hire contractors, 
provided the main or a significant supply 
of workers. This appeared most common in 
Wanneroo, Darwin, Mildura and Robinvale, 
although undocumented workers were also 
prevalent in other areas too, for example, 
in Orange at the height of the cherry-
picking season and in Griffith. The case 
studies revealed that most growers accessed 
undocumented workers through a contractor 
or an intermediary rather than through 
direct employment. In some locations, 
growers estimated that the proportion of 
undocumented workers in the workforce was 
extremely high. If there were a crackdown 
on undocumented workers through 
stronger government enforcement, or an 
amnesty given to undocumented workers 
which meant some of these workers left the  
industry, this would potentially exacerbate 
labour supply challenges in some regions.

6.  In some regions, the labour supply 
challenge facing the industry in general 
was mitigated through corporate farming, 
reliance on the SWP or WHM program 
or through attracting and retaining a 
permanent, local workforce. Regions 
that displayed the least degree of labour 
insecurity were those that either had a strong 
local workforce because of the influx of 
recently settled migrants from developing 
countries (e.g. Virginia), an established 
reliance on the SWP (e.g. Katherine and 
Mundubbera), a consistent stream of 
WHMs (e.g. Orange, Gingin, Binningyup 
and Bundaberg), or a combination of these 
factors (e.g. Lockyer Valley).

7.  Regions that experienced more secure 
labour supply were associated with more 
innovative labour practices. For instance, in  
the Lockyer Valley, some growers use flexible 
working hour schedules to facilitate the 
employment of locals including primary carers  
of young children and university students. 
Others have established links with the local 
communities of SWP source countries and 

communities of humanitarian migrants to 
establish a more reliable long-term labour 
supply. In contrast, the ready supply of 
WHMs in some regions (e.g. Bundaberg) is 
associated with a lack of interest in the SWP 
and a lower level of innovation in addressing 
labour supply challenges.

8.  Without the incentive of the WHM 
visa extension or the presence of non-
compliant labour hire contractors 
providing undocumented workers, labour 
supply challenges would be far more 
acute in most of the case study regions. 
This is because the industry has not largely 
embraced the SWP and is unlikely to rely 
on the recently introduced PLS given that 
the WHM program now permits three 
years’ of work for the one employer. This 
indicates that the abundant supply of 
labour in most regions is dependent on 
the particular incentives under the WHM 
program and the inadequate enforcement 
of labour standards. This is a substantial 
risk for the horticulture industry as these 
policy arrangements could change at 
any time, and is more likely to change if 
further revelations about exploitation of 
this segment of the workforce emerge.

Evidence from the National Survey  
of Vegetable Growers 
The survey provides valuable information 
regarding the labour requirements of growers 
and the conditions provided to workers, 
which can be used to analyse the nature and 
extent of labour supply challenges across the 
horticulture industry more generally. Only 
vegetable growers were surveyed, which 
means that the findings of this Chapter 
should be interpreted with some caution. 
Some (though not all) vegetable crops are 
perennial and others have less acute seasonal 
peaks and troughs than other horticulture 
crops. As such, the labour needs of vegetable 
growers may differ from other horticulture 
growers, thereby limiting the extent to 
which the findings presented here can be 
generalised to other parts of the industry. 

Of the 332 vegetable growers surveyed who  
hired pickers, packers or graders, 70% 
employed a total of fewer than 20 people in  
peak season (and could therefore be classified  

as small businesses), 28% employed 
20–199 employees in peak season (medium 
businesses) and 2% employed 200 or more 
people in peak season (large businesses). 

While 34% of respondents used pickers, 
packers or graders for less than six months 
of the year, 66% of growers surveyed 
employed workers for seven months or 
more, including 41% who claimed to 
employ workers to perform these roles 
all year round. There was a relationship 
between employment size and seasonal 
requirements, with growers who needed 
labour more than six months of the year also 
tending to be larger businesses. 

Evidence from the survey indicates that 
recruitment difficulties are widespread in 
the vegetable industry. When asked whether 
there had been any occasion in the last five 
years where they were unable to get the 
pickers, packers and graders they needed, 
40% of growers surveyed said ‘yes’ compared 
to 60% saying ‘no’. Moreover, 63% claimed 
to face challenges finding pickers, packers 
or graders, with 22% saying this was the 
case ‘always or most of the time’ and 
41% claiming that they ‘sometimes’ faced 
recruitment challenges (see Table 6.2). 
Those employing five to 19 workers were 
the most likely to experience this, with 72% 
facing recruitment challenges (25% of whom 
experience this always or most of the time), 
compared to 54% of growers employing 20+ 
workers (18% always or most of the time).

Which Types of Growers Were Most Likely to 
Experience Recruitment Difficulties? 

Academic studies suggest that employers who  
maintain ‘decent’ work conditions are less 
likely to experience recruitment difficulties. 
These conditions are generally associated 
with high road human resource management 
practices including paying competitive pay  
rates (i.e. above the relevant award), providing 
workers with accommodation assistance, 
investing in structured workforce training, 
and using mechanisms to allow workers to 
‘have a say’ over management decisions.162  

However, our findings from the survey 
confound these well-established assumptions. 
For instance, of those growers who have 
difficulty getting workers always or most of 

TABLE 6.1 MONTHS USING PICKERS, PACKERS AND GRADERS

No. people employ in peak season
Less than 5 5-19 20+

(sample size n=) (59) (111) (82)

Months use pickers, packers, graders % % %

1-6 months    61 30 16

7-12 months 39 70 84

162  Angela Knox and Chris Warhurst (eds), Job Quality in Australia (Federation Press, 2015).

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 49

2507

2507



the time, 80% claimed to pay award hourly 
rates whilst 13% admitted to paying below 
the award. Of those growers who never had 
recruitment difficulties, 67% claimed to pay 
the award or higher compared to 19% who 
payed below the award. 

There are various possible explanations for our  
unexpected finding that growers who offer 
higher wages and better working conditions 
find it more difficult to attract and retain 
workers than non-compliant growers. One 
possible explanation is that there may be, in 
effect, a ‘dual’ labour market in horticulture: 
one involving compliant growers who have 
experienced difficulties recruiting workers 
despite offering award wages or higher; and 
a second labour market of non-compliant 
growers who have relatively minimal difficulties 
finding workers willing to work for below 
award rates, for instance those working in 
breach of their visa conditions who lack the  
security to demand legal minimum standards. 

In this uneven playing field, growers in the 
first (compliant) labour market are, in effect, 
being penalised for doing the right thing by 
their workers, while (non-compliant) growers 
in the second are being rewarded for utilising 
an underpaid workforce.

What Have Growers Done When They Could Not 
Get Enough Workers?

A total of 40% of respondents said there had  
been occasions in the past five years when they  
were unable to get as many pickers, packers 
and graders as they needed (Figure 6.1). For 
these growers, what were the consequences 
of not getting enough workers? The most 
common response (75%) was to get existing 
employees to do the job, which in some 
cases involved asking them to work harder. 
A further 63% of these respondents who 
could not get enough workers (i.e. 25% 
of all respondents) reported that they 
left vegetables unpicked. 

It is also noteworthy that only 25% of 
respondents who claimed that they had not 
been able to get enough workers said they 
had increased the wages and/or improved 
working conditions to attract people. This 
is unexpected in the context of growers 
claiming to experience acute labour supply 
challenges, given that such challenges are 
generally expected to prompt employers 
to raise wages in response.163 This finding 
could reflect several factors including 
weak capacity of workers to bargain for 
higher wages, due to low levels of union 
representation in horticulture and high levels 
of casual employment, which are both factors 
that generally inhibit workers from asking for 
higher pay rates. It could also reflect the cost 
pressures on many growers, which constrain 
them from raising wages in response to 
labour supply challenges caused by intense 
market competition, low profit margins and 
supply chain pressures. 

TABLE 6.2 DIFFICULTY RECRUITING PICKERS, PACKERS AND GRADERS

NUMBER EMPLOYED IN PEAK SEASON MONTHS USE WORKERS
TOTAL Less than 5 5-19 20+ 1-6 7-12

(sample size n=) (252) (59) (111) (82) (84) (168)

% % % % % %

Always or most of the time 22 22 25 18 20 24

Sometimes 41 36 47 37 42 41

Total: always or most of the time 
or sometimes have difficulty

63 58 72 54 61 64

Never 37 42 28 46 39 36

Note. Respondents were asked ‘in general, how often do you find it difficult to get pickers, packers or graders?’.

163  Richardson, above n 160.

FIGURE 6.1 WHAT GROWERS HAVE DONE WHEN THEY COULD NOT GET ENOUGH WORKERS

Got other employees you already have  
to do the job 75

Left vegetables unpicked 63

Increased the wages and / or improved 
the working conditions to attract people 25

NET (ALL OTHERS UNPROMPTED) 30

Work harder ourselves / get help from 
friends / family / doubled up work load 19

Grow less / change variety of crops /  
push orders back 5

Other 8

0 10 20 30 40 50 60 70 80 90 100%

Note. These figures relate only to the 40% of survey respondents who stated that they had occasions in the past five years when they were unable to get enough pickers, packers and 
graders, not to all growers surveyed. Respondents were asked ‘in the last five years, when you haven’t been able to get enough farm workers, which of these have you done? Have you…?’
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Evidence from the Regional Case Studies 
The evidence from the survey clearly indicates that some vegetable growers face extensive labour supply 
challenges. It could be the case that acute shortages exist in certain regions at certain times, and conversely, 
that growers in regions with access to an abundant supply of labour do not face labour supply challenges. 

The qualitative research conducted in the 13 regional case studies clarifies the localised and varied nature  
of labour supply issues in the horticulture industry.

TABLE 6.3 KEY CHARACTERISTICS OF CASE STUDY LOCATIONS

LOCATION CROPS HARVEST LENGTH MAIN WORKFORCE KEY ATTRIBUTES AND DISTINGUISHING FEATURES

Binningyup WA Vegetables Six to 12 months WHMs and 
undocumented workers

Strong supply of WHMs, close postcode to Perth, 
eligible for WHM visa extension.

Bundaberg QLD Potatoes, strawberries and 
capsicums

Six to 12 months WHMs and 
undocumented workers

Tourist location eligible for WHM visa extension.

Darwin WA Mangos, melons, 
vegetables

Three to six 
months for 
mangos and 
melons

WHMs and 
undocumented workers

Low local unemployment, not as many WHMs as 
other urban centers because of Darwin’s remoteness, 
eligible for WHM visa extension.

Gingin WA Vegetables 12 months WHMs and 
undocumented workers

Strong supply of WHMs, closest eligible postcode to 
Perth for WHM visa extension.

Griffith NSW Citrus, table grapes, 
onions, cherries, cotton

12 months (with 
varied demand)

WHMs, SWP workers, 
permanent migrants and 
undocumented workers

Eligible postcode for WHM visa extension. Six hours’ 
drive from Sydney. Large Pacific Island community. 
Strong presence of both formal and informal labour 
hire contractors. Strong local economy and demand 
for permanent work.

Katherine NT Mangoes and melons Three to six 
months

SWP workers, and to a 
lesser extent WHMs

Remote location that is difficult for WHMs to reach 
so most growers use SWP, eligible postcode for 
WHM visa extension.

Mildura and 
Robinvale VIC

Table grapes, citrus, 
almonds, stone 
fruits, olives, carrots, 
mandarins, asparagus, 
avocados

12 months  In Mildura WHMs, SWP 
workers, undocumented 
workers. In Robinvale 
limited WHMs and 
SWP workers but 
significant evidence of  
undocumented workers

Both Mildura and Robinvale are eligible postcodes 
for WHM visa extension. Mildura has a population 
of 30,000 with youth unemployment 4–7%; Some 
evidence of non-compliant labour hire contractors.

In Robinvale, there is an officially recorded 
population of 3,000 but in peak season there is a 
reported influx of undocumented workers, reported 
to be 10,000. Significant evidence of non-compliant 
labour hire contactors.

Mundubbera and 
Gayndah QLD

Citrus, table grapes and 
more recently blueberries.

Five months SWP workers; large 
recent decline in WHMs

Eligible postcode for WHM visa extension. Some 
evidence of non-compliant labour hire contactors. 
Youth unemployment around 26% in the region.

Orange NSW Cherries and apples Six weeks for 
cherries

WHMs and 
undocumented workers

Closest eligible postcode to Sydney for WHM visa 
extension. 

Stanthorpe QLD Apples, wine grapes, 
stonefruit, strawberries, 
tomatoes, capsicum, 
broccoli, leaf vegetables

Five months WHMs and some local 
permanent migrants

Eligible postcode for WHM visa extension. Official 
population of about 5,500. Harvest recruitment 
office in town. Three hours’ drive from Brisbane.

Lockyer Valley 
QLD

Broccoli, onions,  
cauliflowers, leaf 
vegetables, corn, cabbages, 
beans, root vegetables

Up to 12 months WHMs, SWP 
workers, local workers,  
permanent migrants and 
undocumented workers

Eligible postcode for WHM visa extension. Some 
innovative recruitment practices relating to SWP visa 
holders, local workforce and permanent migrants.

Wanneroo WA Strawberries and 
vegetables

12 months WHMs and 
undocumented workers

Not an eligible postcode for the WHM visa extension. 

Mainly small, Vietnamese-owned farms on three to 
four hectares blocks.

Virginia SA Tomatoes, carrots  
and potatoes

Nine to 12 
months

Recently settled migrants 
and SWP workers

Large workforce of recently arrived permanent 
migrants from developing countries.
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Binningyup, WA
Binningyup is a coastal town, just over an hour’s drive 
from Perth with the main commodities being vegetables 
such as carrots, potatoes, broccoli and onions. As one of 
the closest eligible postcodes for the WHM visa extension, 
Binningyup is a popular destination for WHMs. 

Binningyup growers did not report any labour supply 
challenges for pickers, packers and graders because of the 
ready supply of WHMs, although they did report finding it 
difficult to source semi-skilled and skilled workers. Many 
commented on receiving regular, even daily approaches 
from WHMs seeking to work on their farm. 

Although Binningyup growers did report that WHMs 
were often less productive and reliable, particularly if their 
purpose was purely to complete the 88-day requirement, 
they were mostly positive about their ability to manage this 
challenge through recruiting WHMs who had a good work 
ethic and commitment. 

Many Binningyup growers sought to employ WHMs  
over a six-month, or even a 12-month period where 
possible. The main problem expressed by Binningyup 
growers was not a labour supply challenge or shortage, 
but rather the high cost of labour in Australia. 
Binningyup growers did not express a strong awareness 
of undocumented workers or non-compliant labour hire 
operators in the case study location.

Bundaberg, QLD
Bundaberg is a coastal town in a relatively 
desirable tourist area and thus has a 
consistently strong supply of WHMs 
throughout the year. Bundaberg’s 
horticulture crops include sweet potatoes, 
tomatoes, strawberries, avocados and 
macadamia nuts. In Bundaberg, hostels and 
labour hire contractors were particularly 
prominent in organising horticulture labour 
in this region.

Despite the high rate of unemployment, 
WHMs, rather than locals, represented the 
most important source of labour for the  
local horticulture industry. Among the 
growers interviewed, WHMs comprised 
the largest share of workers but most also 
employed local workers to varying degrees 
depending on the crop. One grower, whose 
workforce comprised 90% of WHMs 
reported: “I completely depend on the 
backpackers … without backpackers, it [the 
produce] would just be eaten by the birds and the 
bats”. The visa extension offered to WHMs 
who had spent 88 days in the horticulture 
industry — or the “three month sentence in 
rural Australia” in the words of one grower — 
was a major reason why almost  
all backpackers detoured to this region. 

While there was a clear preference for 
WHMs, growers also tended to employ 
locals particularly to perform packing work 
that is ongoing rather than seasonal. Local 
workers generally formed a small share of the 
overall workforce on farms but a relatively 
large proportion of the ‘core’ workforce, 
many of whom were employed throughout 
the year. We interviewed one grower who 
employed 21 workers outside the picking 
season, all of whom were locals. Another said 
that the majority of their core workforce were 
employed permanently, in some cases for a 
long time. One employee had worked on the 
same farm for 24 years. 

However, despite the high youth 
unemployment, there were significant 
challenges getting locals to work in the 
industry. Although a number of factors were  
mentioned, many respondents cited the welfare 
system as the primary obstacle. According to 
one grower: “There’s plenty of work for those 
unemployed, but it’s easier to get the dole”. 

Combined, these options — especially 
WHMs and to a lesser extent local workers 
— provided Bundaberg growers with an 
abundant supply of labour. According to 
one grower, current labour needs were being 
met “extremely well”. Another reported: “in 
this region there’s plenty of labour”.

STAKEHOLDER PERSPECTIVES: BINNINGYUP

“A third [of WHMs] that are on holidays and we kind of steer away 
from them if we can. We call them, ‘88-dayers,’ backpackers just 
coming here to get their 88 days. They’ve quite often done a fair bit 
of that time elsewhere and they turn up and they want 10 days or 12 
days, or they don’t tell you until they start working then 10 days later, 
they go, ‘Oh no. I’ve got my 88 days now.’ We try and avoid them when 
we can, but we do get them.”  
Grower (Binningyup)

“What we’re trying to do is creating more skilled positions for the 
local residents. But, the casuals are doing picking jobs. They’re doing 
a lot of packing. We have some driving forklifts because we’ve got a big 
shortage of skilled workers here as well, so we’re kind of putting them 
in wherever we can.”  
Grower (Binningyup)

“We really need unskilled workers and they’re always typically been 
417 visa holders where they’re basically looking for their 88 days. 
For us, that works really well. Probably one of the few positive things 
that the federal government has done was to introduce that extension 
10 or 15 years [ago]. Up until that point of time we used to really 
struggle for supply of workers and as soon as they did that, we’ve been 
inundated in this neck of the woods and we’re really lucky, everyone 
wants to come here so we’ve never had an issue since that time.”  
Grower (Binningyup)

STAKEHOLDER PERSPECTIVES: 
BUNDABERG

“[If] you take away that second year 
visa or that backpacker tax comes in … 
it can make it very difficult because if 
we don’t have backpackers then it starts 
making it hard … We [would then] have 
to rely on locals for our labour supply. 
That’s very difficult because like I 
said, we’ve got a lot of good locals but 
generally the long term unemployed, 
they’ve been told to go out and work 
and it doesn’t work.”  
Grower (Bundaberg)

“A number of growers have said that 
they get hit up five times in one week by 
new contractors coming in and saying: I 
could supply you 30 people, it’s just this 
set amount [of money].”  
Industry association official 
(Bundaberg)
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Darwin, NT
Although an eligible postcode for the WHM visa extension, 
Darwin’s growing region is over an hour’s drive from Darwin 
city and public transport to this region is almost non-
existent. Its remoteness meant that Darwin growers reported  
that it was extremely difficult to attract a strong supply 
of WHMs. The main commodities in the greater Darwin 
horticulture region were mangos, melons and vegetables. 

Darwin’s unemployment rate is very low at 3.53% and 
many growers reported finding it difficult to attract local 
workers to unskilled work in horticulture. Darwin growers 
expressed a significant degree of insecurity in meeting their 
labour needs. 

Non-compliant labour hire contractors and undocumented 
workers were reported as being active in the greater 
Darwin horticulture growing region. Some growers 
estimated that about 20% of the local horticulture 
workforce were undocumented workers. 

A number of small and medium-size growers of 
Vietnamese origin reported previous failed attempts to 
become Approved Employers under the SWP. These 
growers expressed significant difficulty in accessing a 
sufficient workforce each harvest. A number of growers 
said they would not grow their business or had left fresh 
fruit and vegetables unharvested in previous seasons 
because of insufficient labour supply. One grower said he 
had cut back on his planting because of insufficient labour.

Gingin, WA
Just over one hour’s drive from Perth and the closest 
eligible postcode to Perth for the WHM visa extension, 
Gingin growers did not report any labour supply 
challenges in sourcing pickers, packers and graders. The 
main commodities in Gingin were vegetables, requiring a 
fairly steady annual harvest. 

Although Gingin growers were aware of undocumented 
workers and non-compliant labour hire contractors 
being active in the region, the growers we interviewed 
largely relied on direct employment or a reputable, well-
established labour hire company to source workers. 

Most growers relied on local workers for their core, 
year-long workforce but supplemented this through 
a heavy reliance on WHMs and permanent, recently 
settled migrants from the humanitarian visa program. 
Some Gingin growers had gone to considerable lengths 
to make the work more attractive to locals, including 
providing flexible hours (particularly for mothers with 
caring responsibilities and school-run commitments) and 
increased pay. One grower sponsored a scholarship at a 
local high school to encourage young locals to consider  
a future career in agriculture.

STAKEHOLDER PERSPECTIVES: DARWIN

“It’s not easy to do business from the Territory and the biggest 
problem is getting labour. We have not been able to get very much 
local labour.”   
Grower (Darwin)

“Our real problem is that we can’t keep that many people going all 
year long up here in the Territory, and we keep losing them to other 
industries unless we can find some way to job-share a bit more and 
then get them back.” 
Grower (Darwin)

“We haven’t used any of the Seasonal Worker Program workers. In the 
nineties there used to be a lot grey nomads used to come and help us 
and did mango season and helped and that wasn’t too bad but they’ve 
just stopped coming.”  
Grower (Darwin)

“Well about three years ago, we would have lost, I’d say about a third 
of our crop. Couldn’t get enough people to pick, and everybody in 
the region was the same. It was a compressed season, so most of the 
fruit came on – so the window instead of being three months, ended 
up being a month and a half or a month. We’re now growing about a 
hundred acres less this year because of it; we’re only doing 200 instead 
of 300 because we can’t get enough workers.”   
Grower (Darwin)

STAKEHOLDER PERSPECTIVES: GINGIN

“It’s pretty much unskilled labour that we’re after. The problem is we 
start fairly early, at 4am and we finish early, by 1pm, so it doesn’t quite 
fit into the Aussie lifestyle so it’s hard to get locals to work… We just 
find if we start too late the product wilts or perishes, we lose weight 
and we get paid by the kilo so that’s why we start early. The guys we 
find that do better in that environment are the guys from overseas 
nationalities. We’ve got a couple of Vietnamese, a couple of Burmese, 
a couple of Sri Lankans and the rest are local guys that do more our 
logistics and our office work. But guys on the farm that do the on-farm 
labour it’s pretty much 90 per cent all overseas backpackers.”   
Grower (Gingin)

“The problem with finding workers is finding those who are legitimate. 
Now we ask for all the paperwork but it’s often not all there - it’s very 
hard to find all 100 per cent ridgy-didge workers.” 
Grower (Gingin)

“We ask them [the WHMs] to stay for six months because it’s training 
them over and over - and when they first come they’ve got to have the 
first two weeks training, if they don’t prove to have that common sense 
then we ask them to go. We’ve only ever had a couple that we’ve asked 
to go. A lot of them stay for longer, the majority of them do, they stay 
for 12.”   
Grower (Gingin)

“This area is one of the first postcodes for the visas out of the metro 
area … You get an influx straight away up this end.”   
Grower (Gingin)

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 53

2511

2511



164  Australian Bureau of Statistics, 3218.0 - Regional Population Growth, Australia, 2016-17 (24 April 2018) <http://www.abs.gov.au/AUSSTATS/abs@.nsf/
DetailsPage/3218.02016-17?OpenDocument>.

165  WHM (Stanthorpe).
166  Grower (Katherine).

Griffith, NSW
Griffith is a city in the Murrumbidgee Irrigation 
Area in the north-west of the Riverina 
region. It has a population of about 20,000164 
and is located 574 km (about six hours) 
drive west of Sydney. The region grew as a 
farming community after World War II with 
modest farming land grants within a small 
radius around the town of Griffith. Outside 
of that radius, larger farms were available. 
Over time, many smaller farms expanded 
with the purchase of neighbouring farms.

The Griffith economy was reported as strong 
and there was a resulting shortage of skilled 
labour. A number of interviewees said words to  
the effect, “if you can’t find a job in Griffith, you  
don’t want a job”. For example, there was a new  
solar farm paying $30–40 per hour for low/
semi-skilled labour. Skilled and semi-skilled 
work was available in work relating to water  
use infrastructure. A number of large employers  
in the region demanded a large number of  
workers for permanent low-skill jobs. These  
included Baiada that operated a large chicken  
processing plant and a few large wineries 
such as De Bortoli, Casella, McWilliams. 

Griffith has historically been known as 
a citrus growing area and its main crops 
in which harvesting labour was required 
included citrus, onions and cherries. 
However, many farms had diversified or 
moved completely away from citrus, due to 
recent periods of low citrus prices (although 
they were booming at the time of research) 
and the availability of mechanisation for 
other crops. There were abundant nut crops 
grown along with cotton, neither of which 
required much low-skill labour. Griffith also 
had a very large production of wine grapes 
for bulk wine, exported from the region 
in large bladders or tanks. Given the bulk 
nature of this production, picking of these 
grapes was mechanised. There remained 
demand for packing labour but this was 
minimised on the mechanised farms. The 
range of crops and the nature of citrus 
meant that the labour demand was relatively 
consistent across most of the year.

As the local economy was strong and because 
of the large employers demanding permanent 
low and semi-skilled labour, it seemed that 
there was little practically-available supply 
of low and semi-skilled labour amongst 
the local permanent population. However, 
this did not seem to have increased pay or 
conditions in low-skill jobs due in part to 
growers’ limited capacity to pay more and 
due to the continued supply of WHMs and 
vulnerable, undocumented workers including 
from the local Pacific Islander population.

There were two main threats to labour 
supply. First, geographical distance from 
Griffith city and its main suppliers of labour. 
That is, transport distance impacted reliability 
of labour when hostels limited the distance 
they would transport their guests to work 
and workers with vehicles were less reliable 
the further they were asked to drive for work. 

Second, the negative reputation of the region, 
along with some others in Australia such as  
Mildura and Bundaberg, threatened to reduce 
overall supply of labour to the region. For 
example, one WHM we interviewed stated, 
“Most of them [other WHMs] have at least one  
story to tell. I mean we backpackers — I think 
what comes up the most is cities like Bundaberg 
and Mildura, or cities like Griffith … These are 
all the places where backpackers say, ‘don’t go 
there, don’t go there’.”165 

Katherine, NT
A four-hour drive from Darwin city, 
Katherine’s remoteness meant that it was a 
less attractive destination for WHMs seeking 
to complete their 88 days. Growers in 
Katherine specialised in mangos and melons, 
both of which were seasonal fruit, with the 
peak season for each fruit between six weeks 
to three months long, beginning in October. 
For these fruits, farms had a very small 
core workforce during the year (ranging 
from three to 30) but inflated considerably 
(70–400) during the peak. Katherine growers 
reported neither a strong presence by non-
compliant labour hire intermediaries nor 
undocumented workers in the region, 

although they were aware of these in the 
greater Darwin horticulture region.

Most of the corporate farms and medium-
large growers in Katherine used the SWP 
to meet their labour needs. Although some 
were Approved Employers under the SWP, a 
significant number of others used an SWP-
approved labour hire company to access 
Seasonal Workers from the Pacific. Although 
growers reported some challenges using the 
SWP, most were extremely positive about 
the increased reliability, productivity and 
efficiency of employing SWP workers. 

Additionally, a small grower on a family 
farm we interviewed required five additional 
workers (supplementing the grower’s family) 
during the watermelon harvest. This grower 
engaged the labour hire company to source 
five workers from East Timor through the 
SWP. Although he said it ended up being at 
least $3 an hour dearer per worker, he felt 
“it’s a lot easier [using labour hire company] … 
you’ve got to pay for a bit of ease in business”166 
and he appreciated that the labour hire 
company recruited the workers, organised 
their transport to his farm and handled the 
administrative burden of using the SWP. 
Most Katherine growers reported a strong 
preference for SWP workers over WHMs.

Most growers relied on local workers where 
possible for the core, year-long workforce. As 
in the other case study locations, Katherine 
growers reported a high degree of frustration 
and disappointment with their past 
experiences of using government programs 
to access long-term, welfare dependent 
unemployed locals. 

STAKEHOLDER PERSPECTIVES: KATHERINE

“It’s much better now [with the SWP]. It’s more expensive with these guys but they 
know their job a lot better. With backpackers they come and go too fast and you’re 
always training people and it’s very inefficient and your product is not as good. You know 
you got that pool who know what they’re doing and you know, they become professional 
at harvesting melons and that’s what I need ... it’s very difficult to start with [the SWP] 
because these guys know nothing, you’ve got to train them.” 
Grower (Katherine)

“We used some backpackers last year but I don’t know that’s sustainable … we keep 
on saying it every year, “never again!” The Vanuatans are more productive, are more 
engaged, are better workers, they’re all round better workers.”   
Grower (Katherine)

“Without that [the SWP] we’re doomed. It’s that simple. We have this huge number of 
humans here in the Territory on permanent welfare, have been on permanent welfare 
since the day I come here and the only difference I see with them now is that they, when 
their booze is cut off [welfare support means that] they now wear better clothes but the 
children are having babies earlier than they used to. They’ve been of no contribution to 
society but a massive drain on society and there’s no way we can employ them on our 
farms — it’s just not possible.”  
Grower (Katherine)
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Lockyer Valley, QLD
The Lockyer Valley region in south-eastern 
Queensland is located between Toowoomba 
and Brisbane and encompasses several major 
townships including Gatton. The regional 
economy was centred around agriculture 
and horticulture particularly vegetable crops 
including beetroot, broccoli, cauliflowers, 
onions, pumpkins, green leaf vegetables, 
cabbages, beans, corn, potatoes and other root  
vegetables. Several of the largest local growers 
harvested a diverse range of crops enabling 
them to operate year round and others 
operated all months except during the winter. 

Temporary migrant workers provided 
the main supply of labour for low-skilled 
seasonal jobs in the region. Since the 
region was located close to Brisbane yet 
most growers were outside of the postcode 
restriction region for the WHM visa 
extension, they found it easy to recruit 
sufficient backpackers to address their 
seasonal labour needs. However, there was 
diversity in recruitment practices among 
local growers. While some growers relied 
primarily on WHMs for picking and packing 
work, others came to utilise the SWP more 
widely and in some cases had become large 
sponsors under the scheme.

All of the growers interviewed used locals 
for both lower-skilled and higher-skilled 
positions where possible. However, there 
was frustration at the lack of reliability 
particularly among local unemployed. Drug 
dependency and barriers created by the 

welfare system were seen as major problems 
in this respect, including the incentives that 
employment services providers had to place 
people in employment even when they were 
not suited for horticulture work. Some large 
growers also reported problems attracting 
and particularly retaining workers for higher-
skilled positions, which led them to invest 
more in training and skill development.

There were several examples of growers 
meeting their workforce needs in creative 
ways in order to alleviate their labour supply  
challenges. For instance, one grower employed  
young mothers and had flexible arrangements 
in place to allow them to work at hours that 
fitted around family commitments. Another 
grower had developed a Farm Ready Hub  
as an information source and certification 
scheme that provided workers with all 
necessary knowledge about their rights  
and responsibilities before they started 
working on farms. Another grower who 
has used the SWP program for many years 
established an exchange program between 
the local school and a sister school in the 
Solomon Islands where many of the workers 
came from to strengthen links between the 
two communities. 

There was collaboration between growers 
and their communities related to workforce 
attraction, retention and development 
strategies. Some of these related to the 
recruitment of permanent migrants, 
especially those on humanitarian visas. The 
region’s Queensland Agriculture Workforce 
Network (QAWN) office established a 

scheme that matched growers with former 
refugees with agriculture backgrounds for 
this purpose. However, there were reports 
that the government systems in place for 
providing welfare support to former refugees 
served as barriers to this happening more 
widely. For instance, some regulations 
discouraged former refugees from working 
and others did not give them the appropriate 
skills and capabilities to transition into 
horticulture work. QAWN also played an 
active role in linking different growers with 
each other and with education providers 
and community organisations. However, 
maintaining continuity of funding for these 
activities was an ongoing challenge.

Some growers perceived the practices 
of labour hire contractors in the region, 
especially in their recruitment of 
undocumented workers, as a major concern. 
Only one of the growers we interviewed 
used labour hire companies, while the 
others actively avoided them. Changes to 
visa arrangements were seen as one way of 
doing this, because of a view that current 
restrictions forced people who wanted to 
work in the industry underground. Another 
solution favoured by local growers was 
to criminalise underpayment, especially 
for repeat offenders. It was perceived that 
this would send a signal to non-compliant 
operators who took advantage of an uneven 
playing field where the penalties for non-
compliance were minimal to non-existent 
and which effectively penalised growers who 
did the right thing.
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Mildura and Robinvale, VIC
With an official population of 30,000 
people, Mildura is the largest urban center 
in the Sunraysia region, sitting alongside 
the Murray River on the border of Victoria 
and New South Wales. The town is a hub 
for the surrounding horticulture regions 
that produce a wide range of produce 
including grapes, citrus, almonds, dried 
fruit and carrots. Many growers increasingly 
export their produce, particularly the larger 
corporate farms that are located in the 
region. For example, Dried Fruits Australia 
shipped 40,000 tons of citrus in 2016 where 
there was no market five years previously.167  

While there are definite low periods, the 
diverse range of crops in the area and 
consistent demand for harvest and pruning 
labour means it is possible for workers to 
secure work for most of the year. Growth in 
the region is set to double in the next decade, 
with a projected demand for pickers, packers, 
irrigation technicians, machine operators and 
orchard hygienists. 

In terms of labour supply challenges, 
there has been a notable reduction in the 
prevalence of backpacker labour over the 
past five or 10 years. This could be partly 
due to reputational damage resulting from 
recent media coverage of underpayments 
and substandard accommodation in the 
surrounding areas. 

However, in terms of local workers there have  
been some innovative labour initiatives in 
the industry. Horticulture within the Mallee 
region broadly accounts for 10% of the 
workforce, however it only accounts for 5% 
of the region’s training activities. With youth 
unemployment relatively low at 4–7%, there 
have been concerted efforts to grow local 
opportunities in the region, spearheaded by 
the Victorian Skills Commission. 

Local collaborations have seen growers 
collectively sourcing workers; piloting a 
Certificate IV in agribusiness across several 
farms; and the piloting of 40 horticulture 
cadetships for school leavers or young people 
to undertake a Certificate III in production 

horticulture in August 2018.168 These 
initiatives are seen by many growers in the 
area to be essential to cater for the future 
needs of horticulture. 

Robinvale is ninety kilometres south of 
Mildura and is situated on the Murray 
River in the north-west of Victoria. The 
area is well regarded for the production of 
grapes, olives, carrots and almonds. While 
the official recorded population of the town 
was around 3,000, many in the area reported 
that the real population within the town 
area (particularly during peak periods) was 
around 10,000 residents. This disparity was 
reported as putting an enormous strain on 
local infrastructure (particularly housing) 
which constrained horticulture production. 

In addition to supplying domestic markets, 
there were high levels of export of locally 
harvested horticulture products. For example,  
within the past five years, the table grape 
industry has fed into new markets in China, 
Hong Kong, Japan and Korea. These new 
markets have given farmers more confidence 
to expand farming of almonds, table grapes, 
pistachios, carrots and salad vegetables. 

Many growers in the area reported that 
they tried to use local workers as much as 
possible. This was particularly the case where 
growers had some level of mechanisation. 
One large carrot producer in the area who 
utilised local workers felt that mechanisation 
favoured local workers but also reduced 
the numbers required.169 While there was 
significant evidence of non-compliant labour 
hire contractors, this grower made sure he 
communicated directly with his workers to 
ensure that they were being paid correctly. 

Although an eligible postcode for 
backpackers, use of WHMs in Robinvale was  
unDermined by a lack of adequate hostel  
accommodation in the town. One local health  
worker suggested that the farm workforce 
was predominately undocumented, and/or 
temporary workers from Malaysia, Vietnam, 
Philippines, Pacific Islanders on SWP visas, 
or backpackers in peak season. Some have 
suggested that there were approximately 
3-4,000 Malaysians in Robinvale alone and 
there were obvious indicators of diversity 
with three Asian (…) Australian supermarket 
in the township..170 

Mundubbera and Gayndah, QLD
Located 390 km north of Brisbane, 
Mundubbera and Gayndah are small 
(combined populations around 4,000) and 
attractive country towns within reach of 
Bundaberg. The main crops grown in the 
area include citrus, grapes, mangoes and  

STAKEHOLDER PERSPECTIVES – MILDURA 

“Kids need to realise the opportunities. It’s not a hay seed farm anymore, there’s a lot of 
technology and a lot of science in farming. You need people on the ground to bring the 
customer to the farm, paddock to plate marketing now, and they need to know about the 
product, because they’re marketing paddock to plate, not just marketing that crop. Where 
was crop, or where was it built that’s what everyone wants to know these days —  know 
what they’re eating and where it is from.” 
Grower (Mildura)

“We can say it all day long, we need workers, and the government can say, well get off your 
arse and go and get them. We can advertise, it doesn’t work. Farmers have a business to 
run, and part of our business project is to attract workers, maintain workers, engage with 
workers. So, two days of the year, we shut down, cut wood or plant some trees. These sort 
of things we’re trying to attract and hold on the staff.” 
Grower (Mildura)

STAKEHOLDER PERSPECTIVES – ROBINVALE  

“If the growers start to do the right thing, and they start to fall behind the ones that are 
doing the wrong thing ... they’ve got to start shutting down or selling out and then the 
ones that are doing the wrong thing will start all over again. So, you’ve got this endless 
cycle. It will continuously do a spiral, back and forth, back and forth … growers have to 
hire cheap labour in order to get the fruit off, otherwise they’ll rot on the trees and then 
you get your bugs and your rot and what not. So, the vicious cycle starts again.” 
Grower (Mildura)

“I use a labour contractor for my table grapes, because I couldn’t find individuals that 
would form a team. I don’t know of a table grape grower that would employ all their own 
employees. I don’t know that you could. And that’s me coming from a position where I 
can. It’s just too hard. You just can’t get people to do it. I mean I’m on Facebook, I’m a 
member of a couple of backpacker sites, and you’ve only got to read what they put on 
there to see that there’s just no hope of getting them to come and do fruit in general, 
actually, whether it be Queensland, South Australia, New South Wales. The work is hard 
and the underpayment. I have no doubt within the industry I think there’s a fair bit of 
work being done both at the local Victorian government, and federally, to stamp it out. 
I think that will be a good thing. The sooner we can start making sure people are looked 
after, they’ll return.”  
Grower (Robinvale)

167  Victorian Skills Commissioner, Regional Skills Demand Profile: The Mallee (Victorian Government, 2017) 31.
168  Ibid 34; Sunraysia Daily, 28 June 2018. 
169  Grower (Robinvale).
170  Researcher observation (Robinvale); Evidence to Joint Standing Committee on Foreign Affairs, Defence and Trade, House of Representatives, Mildura, 30 October 2017, 

14–15.
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vegetables and the peak season is between 
May and August. While the region around 
Bundaberg faced high youth unemployment, 
the impact of this was not as apparent in these  
smaller surrounding towns. Particularly, 
citrus growers in the area relied heavily on 
SWP with one citrus farm participating in 
the SWP Pilot Scheme over an 18-month 
period between 2010 and 2012. 

The efforts of the towns to ensure labour 
standards were met in the horticulture 
industry seemed to be mostly successful, 
if not tenuous. There was evidence of 
non-compliant behaviours by both local 
growers and labour hire operators, however 
these breaches were well known and were 
seemingly uncommon. However, the research 
suggested that the success in maintaining 
labour standards was due to the efforts of 
several key individuals, and for this reason 
needed further attention in the long term. 

There was a very diverse population and a 
relatively high degree of collaboration in the 
region to manage this diversity. Mundubbera 
had a very active local government, with the 
North Burnett Deputy Mayor spearheading 
a Social Cohesion Committee, funded 
initially by the Department of Immigration, 
to address the reputational damage the 
region had suffered from the exploitation of 
farm workers and to harmonise community 
diversity as a result of their engagement with 
the SWP. Committee members included 
Rotary, local growers, local caravan park 
operators, local business people (including 
labour hire contractors), church and health 
centre representatives.

The prevalence and success of the SWP took 
the pressure off growers sourcing labour and 
the program appeared to be working very 
well, particularly in the citrus industry. 

Local growers and accommodation providers 
attested to a significant drop in WHMs 
visiting the area to work in recent years as a 
result of reports of exploitation of WHMs. As 
one grower noted, “I think there was an Aussie 
dollar change … that got me thinking that this 
might be a permanent situation, what if they 
decide they’re not going to come anymore?”

There was a concern that this would result 
in labour supply challenges during the peak 
harvest periods. Growers in the area voiced 
frustration that the WHM visa did not suit 
their overall needs, but it was important 
during the peak periods. 

Growers in Mundubbera were taking 
measures to redress the reputational damage 
of the past in the hope to prevent volatility of 
labour supply. 

Orange, NSW
A three-hour drive from Sydney, Orange is 
the closest growing region to Sydney which 
was an eligible postcode for the WHM visa 
extension and was thus a highly attractive 
destination for WHMs. There is a limited 

local workforce in Orange, which has a 
low unemployment rate of 4.5%. There 
were 20 farms in Orange that specialised 
in cherries which cumulatively required a 
workforce during the peak harvest period of 
1,500 to 2,000 workers. The other 20 farms 
grew apples which cumulatively required a 
harvest workforce of 300 to 350 workers. The 
picking season for cherries was short and 
intense, usually lasting six weeks beginning 
in late November.

There appeared to be a high degree of 
collaboration between Orange growers 
around sourcing workers. This meant that 
growers who needed workers would often 
call other growers to see if they had a surplus 
of labour. Growers were also prepared to 
confront other growers in the area who were 
not engaging workers in compliance with 
labour standards. 

Despite the efforts of Orange’s growers to 
ensure compliance with labour standards, 
the cherry growers we interviewed expressed 
concerns around labour hire intermediaries 
who would arrive in Orange for the height 
of the season when the harvest workforce 
increased to about 2,000 workers. At this 
time each year, growers said it was almost 
impossible to verify that workers were 
receiving the proper wage or that workers 
were legally allowed to work in Australia 
because of the significant pressures at harvest 
time to pick the crop within a very short period. 

Orange growers were heavily reliant on 
WHMs and, unlike growers in the other 
case study locations, did not express any of 
the reservations around WHMs having poor 
productivity and reliability. They were highly 
supportive of the WHM visa extension as 

enabling them to meet their labour needs. 
Orange’s growers did not report a labour 
supply challenge because of the ready 
supply of WHMs and said that where 
cherries had not been harvested, this was 
not because of insufficient labour supply 
but rather depressed markets which made it 
unviable to harvest the product.

Stanthorpe, QLD
Stanthorpe is a town of about 5,500 
population in south-eastern Queensland in 
a region known as the Granite Belt, within 
the Southern Downs Regional Council 
area. It is located 218 km south-west of the 
nearest major city, Brisbane. The region 
grows a diverse range of produce including 
apples, wine grapes, stone fruit, strawberries, 
tomatoes, capsicum, broccoli and leaf 
vegetables. Farms in the region ranged in 
size but a number of growers interviewed 
reported that it was increasingly difficult to 
maintain a small farm and that there were 
not many left in the region. Small farms had 
been bought by neighbouring farms over the 
years to maintain viability. The region had 
farms that supplied direct to Woolworths, 
export and to the general market.

The farms around Stanthorpe demanded 
seasonal labour to perform jobs such as picking 
and packing produce. The main demand for 
labour came during the peak harvest time 
from November to March and a smaller 
number of workers was required at other 
times. The region was an approved location 
for the WHM visa extension and the growers 
relied heavily on temporary migrant workers.

Overall, the region seemed to have done 
quite well with labour supply for low-skill, 

STAKEHOLDER PERSPECTIVES: 
MUNDUBBERA

“The Pacific Islanders working direct 
for the farmer are more satisfied than 
the ones working for the contractor. 
The ones working for the contractor 
won’t speak up. These guys are very 
forthcoming, talking about their jobs 
and don’t feel threatened about losing 
their jobs as much as the contractor 
guys feel.”   
Grower (Mundubbera)

“The WHMs are here for a holiday. 
It’s a holidaying visa. They’re not here 
to work for six months, and that’s a 
problem with the backpacker visa, is it’s 
not really what the intention of it was. 
There are some people who use it as a 
working visa and there are other people 
who use it as a holiday visa. So, it’s not 
really purpose-built for what we want.”  
Grower (Mundubbera)

STAKEHOLDER PERSPECTIVES: ORANGE

“The 88 days works to our advantage 
because it takes them out of the cities. 
Most of the backpackers would love to 
stay in the cities – especially Asians they 
would love to stay in the city. They don’t 
want to come out doing rural work. So if 
they get rid of that [the 88 days] I think 
we’re going to lose a lot of pickers.”    
Grower (Orange)

“They should be opening up other 
countries [to the 417 visa] so that we get 
the inflow. It doesn’t matter what the 
Union will tell you, they’re not taking 
no locals’ jobs. That’s the main point. 
The government holds back because 
they think they’re taking Australian 
jobs – no they’re not, we don’t turn 
any Australians away from our gate or 
anybody else. It’s just without them 
[WHMs] the industry is really running 
a tightrope.”      
Grower (Orange)
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seasonal jobs, relying mainly on WHMs. 
With the presence of the harvest recruitment 
office, accommodation providers and other 
sources of Seasonal Workers, labour supply 
appeared to be well managed. Additionally, 
the geographical location of Stanthorpe 
meant that it was a manageable drive of 
under three hours from Brisbane so, while 
the area was not popular tourist destination 
like Bundaberg, for example, it was 
considered close enough the nearest urban 
centre to be a popular choice for WHMs 
seeking to do their 88 days work.

However, at the time of the research 
there was fear amongst some growers and 
community stakeholders about future labour 
supply. This fear arose from concerns that 
two things in particular would damage the 
region’s reputation and scare away future 
WHMs: first, the impending introduction 
of the ‘backpacker tax’, which at the time 
of the interviews, was proposed at a rate of 
32.5%; and second, underpayment and other 
mistreatment of WHMs by some employers.

Wanneroo, WA
The Wanneroo production area is 
characterised by a high number of small 
properties, many leased, primarily to Vietnamese 
growers of annual crops such as vegetables and  
strawberries. Although workers were needed 
all year round, the main crop of strawberries 
required a significant pool of labour in 
September and October. Wanneroo was not 
an eligible regional postcode for the purposes 
of the WHM visa extension. Consequently, 
despite being close to metropolitan Perth, 
Wanneroo growers reported substantial 
challenges in meeting their labour needs and 
heavily relied on intermediaries to access 

workers. Many of the labour hire firms in 
Wanneroo either supplied undocumented 
workers or were reportedly not legally 
compliant in how they paid workers.

The Wanneroo focus groups revealed a high 
degree of co-ethnic employment. We were 
told that most contractors were Malaysian and  
supplied Malaysian workers. Vietnamese growers  
in Wanneroo expressed feeling powerless to 
ask to see payslips or require compliance as 
they felt the contractors would then penalise 
them in the future by sending them fewer or 
poorer quality workers. Growers reported 
feeling that they had no alternative to non-
compliant labour hire intermediaries as 
otherwise they would not be able to source  
enough workers. Wanneroo growers 
estimated that undocumented workers 
comprised a high proportion of the local  
horticulture workforce, with some growers  
estimating between 50–70% of all workers. 

In Wanneroo, many growers indicated 
that their biggest challenge was dealing 
with the constant churn of migrant 
workers. Despite not being an eligible 
regional postcode for the purpose of the 
WHM visa extension, many growers 
referred to the tendency of backpackers to 
leave their employment after a period of 
three months. This could be because some 
growers at the Wanneroo focus group were 
from neighbouring regions eligible for the 
WHM visa extension. One Wanneroo grower 
reported “usually the labour hire worker has 
only a three-month visa and three months is just 
enough to train them to be able to do something 
and then once the visa is expired, they have to go, 
that is the problem”.171 

Another grower claimed, “We have the same 
problem — it takes about three months to train 

the worker … up to the level that you want but 
after three months either they just quit or their 
visa is expired, so three months is the time we 
accept to lose money with low quality work”.172 
These comments reflected a wider attitude of 
growers from the other case study locations 
(other than Orange where the cherries 
harvest is generally only six weeks) as to the 
efficiency and productivity challenges of a 
constantly rotating backpacker workforce.

Virginia, SA
Virginia is a regional town close to 
metropolitan Adelaide with most growers 
requiring labour on an annual basis to work  
on a variety of vegetable crops such as carrots,  
potatoes and tomatoes, although there are 
inflated labour needs at harvest time. 

Despite being an eligible postcode for the  
WHM visa extension, most growers we  
interviewed relied heavily on a local population 
of recently arrived permanent migrants 
from developing countries. The absence of 
an intermediary role by accommodation 
providers can be attributed to the permanent 
residency status of the workforce with no 
need for temporary accommodation. 

The case study in Virginia also revealed 
much less reliance on intermediaries than 
in the other case studies. In this location, an 
ABC Four Corners television investigation 
exposing non-compliant labour hire use in  
Virginia in 2015 had a unique impact on 
growers’ decision-making regarding labour  
hire use, turning instead to direct employment 
or well-established labour hire firms.173 

The northern suburbs of Adelaide where 
most of Virginia’s horticulture labour force 
live have an unemployment rate of 8.7%, the 
highest rate of any region in the state. Youth 
unemployment in the region is also the 
highest in the State at 17.8%.174 The region 
is associated with low incomes, low levels 
of education and jobs in relatively unskilled 
occupations. 

Growers in the Virginia region indicated 
that their workforce was constituted mainly 
of recently arrived permanent migrants 
to Australia from developing countries, in 
particular, from India, Nepal, Sri Lanka, 
Pakistan, the Middle East, Syria and 
Afghanistan. These communities were a 
mixture of refugees, and migrants who 
arrived on skilled migration visas but were 
not able to find employment in the area of 
their skills. 

Growers reported that these recent migrant 
communities constituted a relatively stable 
workforce in the industry. There were very 
few WHMs and Pacific Seasonal Workers, 

STAKEHOLDER PERSPECTIVES: WANNEROO

“There’s no control … If you talk nice to them [the contractor] they give you enough, 
if you don’t … treat them nice, you ask for 30, they give you 20 or 15.”   
Grower (Wanneroo)

“Well that’s why we’re using labour hire —they’re just everywhere and they come 
straight to the farm door — because it’s so hard to get them yourself. So a guy comes 
down and says, ‘I’ve got 40 people’ — and you need them.”   
Grower (Wanneroo)

“They [WHMs] can’t do the job properly, they don’t want, you know — and the other 
thing is they’re here on a working holiday, we’re here to run a business and they’re here 
to have fun and work and make some money. So that doesn’t give you the best person 
that’s necessarily motivated to, you know, if it’s 35 degrees to come to work and we’ve 
had issues in that in the past where, you know, a quarter of the staff don’t come to 
work because it’s too hot.”    
Grower (Wanneroo)

171  Grower, Vietnamese growers focus group (Wanneroo).
172  Grower, Vietnamese growers focus group (Wanneroo).
173  ABC, above n 6.
174  WorkReady, South Australian Labour Force Indicators (29 November 2016) <http://www.skills.sa.gov.au/workforce-information/labour-market>.
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although one of the larger firms reported 
hiring 25 SWP workers from Vanuatu via a 
labour hire firm. 

Growers and other stakeholders indicated 
that there were few locals from European 
backgrounds doing low-skilled work in 
the industry. Greeks and Italians largely 
populated the industry from the 1950s, but 
there were few from the third generation of 
these communities working in low-skilled 
work in the industry today. There were also 
few workers originally from the United 
Kingdom and Ireland. 

Although there was a high level of 
unemployment among long-term 
residents of the region, they did not 
transition into low-skilled work in the 
industry. A training provider indicated that 
there had been a range of training programs 
aimed at the long-term unemployed but 
that the success rate of these programs was 
low. Growers testified to trying to employ 
long-term unemployed through training 
programs, but claimed that these workers 
were either not prepared to do the hard 
work required in horticulture, or found the 
work too demanding. One grower stated 
that “arrangements might be made for 60–70 
workers. 40 turn up. 20 get through screening. 18  
accept a job. Nine are still there after six months”. 

An ongoing challenge for growers was to 
keep the permanent workforce occupied 
during slow periods and to find workers at 
short notice for short periods of work during 
peak periods. The larger local businesses had 
their own human resources teams to manage 
their workers, whereas medium-sized and 
smaller businesses did not appear to have 
these resources or capabilities. 

Conclusion
There is no single picture of labour supply 
challenges across the Australian horticulture 
industry. The National Survey of Vegetable 
Growers identified that many growers had 
a longer need for labour than is typically 
considered seasonal (60% of growers 
required workers for more than six months 
a year) and a significant minority had been 
unable to find the pickers, packers or graders 
they needed in the last five years (40% of 
growers surveyed). However, the regional 
case studies revealed a much more nuanced 
picture of how these labour supply challenges 
played out across Australia. 

Assessing the extent of the labour supply 
challenges across the 13 case study  
locations is difficult. 

The case studies exposed that in some  
regions there was an oversupply of workers, 
whereas in others there was a high degree of 
labour supply insecurity. Additionally, within 
regions there was evidence of intra-regional 
differences in supply challenges depending 
on the proximity of farms to regional 
population centres.

The regions that had access to a steady 
supply of WHMs, a permanent local 
workforce of recently settled migrants or 
the SWP appeared to have the most secure 
labour supply. These regions were generally 
characterised by fewer undocumented 
workers organised through non-compliant 
labour hire contractors. These regions also 
tended to be more active in developing 
innovative labour practices and formal 
and informal networks to encourage 
collaboration amongst key regional actors 
such as growers, accommodation providers, 
community groups and the local council. 
These issues are further elaborated in 
Chapter 8.

STAKEHOLDER PERSPECTIVES: VIRGINIA

“[One] of the things we see at the moment … the labour breakdown of north Adelaide 
plains is that we don’t see Anglo Saxons wanting to work because they are generally 
lazy. They don’t like the labour intensive dirty work that is mundane and repetitive.”    
Industry association official (Virginia)

“I know it sounds like discrimination but it is quite true. The migrant workers really 
want the work whereas the locals they have probably developed a bit of a non-working 
culture and why would they want to change that?”   
Training provider (Virginia)

“Is the wage rate enough? Yes, it is higher than the dole and the dole is high enough 
to live on right. We are paying a lot more than that and for people who do the hours, 
people working for us are earning $60–$70 grand a year. That is plenty. Now we have 
to remember that these jobs are no skills, no training. Super, super basic jobs. They 
wouldn’t get a job elsewhere these people.”    
Grower (Virginia)
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Introduction

As an important stakeholder in farming communities, the local workforce 
should be given the first opportunity to work in horticulture where feasible.

While the seasonal, remote and arduous 
nature of horticulture work means that it 
is not always possible to give local workers 
priority, perceptions of locals being 
overlooked for work opportunities have the 
potential to cause reputational damage to 
the industry, particularly at a time when 
negative public attitudes to immigration and 
to business appears to be rising.

This Chapter examines the steps that 
growers are taking to attract and retain local 
workers in the horticulture industry. ‘Local 
workers’ is a broad category that includes the 
following groups of people:

• Younger workers, including recent school 
leavers, who live in the towns and regions 
situated nearby to farms

• Long-term unemployed people who  
are residents of the towns and regions 
situated nearby to farms and who receive 
welfare support

• Recent migrants with permanent residency 
status, including those on humanitarian 
visas, who live in the towns and regions 
situated nearby to farms

• ‘Permanent itinerants’ and retirees or 
‘grey nomads’ who move from location to 
location in response to seasonal demand.

This Chapter aims to identify the opportunities 
for and barriers to employment and careers 
for local workers, the pathways that exist 
between different types of horticulture work 
including between lower-skilled and higher-
skilled positions, the effectiveness of training 
and welfare policies, and the potential for 
automation as a permanent way of solving 
labour supply challenges.

It is difficult to quantify how many local 
resident workers are employed in the 
horticulture industry. The National Survey 
of Vegetable Growers found that between 
2011 and 2016, 84% of growers at some 
stage used local workers (mostly from their 
local region) and 78% had used temporary 
migrant workers. Only 21% of growers 

used local workers exclusively and this was 
most common among ‘micro’ businesses 
employing fewer than five people. Larger 
businesses with greater labour needs were 
more likely to use both local workers and 
temporary migrant workers. However, this 
does not account for the extent of reliance 
on a local workforce. 

Our research indicates that temporary migrants 
perform much of the seasonal lower-skilled 
jobs, such as picking and packing, which 
make up the majority of jobs in horticulture. 
However, on many farms, local workers 
account for a large share of the permanent 
higher-skilled and managerial workforce.

Findings
1. The Australian industry is not alone 
in experiencing a decline in local labour 
engaging in horticulture work, particularly 
seasonal work, with many other developed 
economies experiencing similar challenges 
and turning to temporary migrants to 
address these shortfalls.

2. Some growers and industry associations 
have gone to extensive efforts to recruit 
local workers but received very little 
interest. At the same time, growers tend 
to attribute the personal characteristics of 
locals, such as their perceived unreliability 
and unproductivity, as the reasons why 
relatively few are employed in horticulture. 
However, low wages, poor working 
conditions and an increasing preference for 
living and working in metropolitan centres 
are also among the reasons for falling 
numbers of local workers.

3. There is extensive research that ‘high 
road’ management strategies focused 
on improving job quality and fostering a 
highly committed workforce, including 
through direct employment, are likely 
to sustainably alleviate labour supply 
challenges. However, relatively few growers 
appear to have implemented strategies aimed 
at engendering long-term commitment of 

their workers, with ‘low road’ management 
strategies dominating the industry.

4. The relatively low rates of locals employed 
in horticulture, including in regions 
with high unemployment, indicate that 
government programs aimed at assisting 
growers to recruit youth unemployed, 
including disincentives for work created 
through welfare assistance, are deficient 
and in need of reform.

5. While labour supply challenges are 
most acute for lower-skilled job roles, 
some growers also experience difficulties 
recruiting workers for higher-skilled 
positions. Local workers still make up a 
large share of these higher-skilled jobs, 
particularly where growers are prepared 
to invest in workers’ skills to allow them to 
establish a career path between lower-skilled 
and higher-skilled jobs.

6. The absence of a responsive and 
coordinated system of structured 
vocational training hurts both growers 
and the workforce. Industry associations and  
local and state governments should strengthen  
engagement between local schools, vocational  
training colleges (particularly TAFEs) and 
growers in order to expose students to the 
work and career opportunities available in 
horticulture and allow growers to identify 
potential candidates more easily.

7. Automation of harvesting and 
production processes could potentially 
provide a permanent and socially-
sustainable solution to labour supply 
challenges in horticulture by reducing 
the need for labour-intensive lower-
skilled jobs while also helping to create 
new higher-skilled jobs. To improve the 
international competitiveness of Australian 
horticulture, industry and government 
should increase investment in research 
and development for new technology and 
coordinate grower adoption to minimise the 
adverse impacts on smaller businesses.

CHAPTER SEVEN 
DEVELOPING A LOCAL 
HORTICULTURE WORKFORCE 
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Historical and international context
For much of the 20th century, local workers 
composed a relatively large share of the 
horticulture workforce. Historical accounts 
depict working-class families combining 
their annual holiday with fruit and vegetable 
harvesting in a regional location and semi-
skilled rural workers who would gravitate to 
higher paid harvesting work on a seasonal 
basis.175 This approach saw local workers 
maintain connections with the same growers 
year after year. Itinerant harvesters who 
moved across the country depending on the 
season were also more common. 

A 2003 analysis of the composition of the 
horticulture workforce found that close to 
half the workforce were local workers who 
were permanent itinerants and another 
15–25% were grey nomads.176 By contrast, 
a 2006 Senate inquiry found that local 
workers, consisting of grey nomads and 
permanent itinerants, made up a little over 
one-third of the workforce, with temporary 
migrants accounting for the majority.177 
According to one study, low wages, poor 
working conditions and an increasing 
preference for living and working in 
metropolitan centres are among the 
reasons for falling numbers of local 
workers.178 Another likely factor relates 
to the expansion of the industry. With the 
increase in horticulture production in the 
recent decades particularly resulting from 
growing demand from export markets, the 
small populations of horticulture towns 
and regions have not been able to supply 
the necessary labour in the context of 
this increased demand. The perspective 
of industry stakeholders on the factors 
contributing to this decline to the local 
workforce are presented and analysed below.

International evidence suggests that 
the Australian industry is not alone 
in experiencing a decline in resident 
labour engaging in horticulture work, 
particularly seasonal work. Studies of 
the horticulture industry in Germany, 
the United States, the United Kingdom, 
Canada, Sweden, Italy, Greece and Spain 
have documented the declining presence of 
local workers and growers’ increased reliance 
on temporary migrant workers to meet their 

labour needs. In all these studies, low quality 
employment and poor human resource 
management practices are identified as key 
contributing factors to this scenario, which 
implies that efforts by employers to improve 
the quality of work and management 
practices would help them to attract more 
local workers. However, some of these 
international studies identify that supply 
chain pressures, particularly through the 
commercial demands of food retailers, limits 
the ability of growers to achieve this.179  

One of the few exceptions comes from Kenya 
where rather than relying on temporary 
migrants, growers in the horticulture and 
floriculture industries have addressed their  
labour needs by adopting strategies aimed at  
attracting and retaining their local workforce.180

Skills and capabilities of the 
horticulture workforce
The skills and capabilities of the different 
job roles in horticulture are varied. In most 
farms, jobs can typically be distinguished 
between those that are lower-skilled and 
those that are higher-skilled. The lower-

skilled jobs are generally those that do not 
require formal qualifications or certifications, 
such as packing and packing, which are 
usually performed on a seasonal basis. They 
would generally be paid at Level 1 (the 
lowest level) under the Horticulture Award, 
with induction training the only training 
required to perform the job. Several growers 
we interviewed emphasised that even though 
workers do not need to be qualified to 
perform these jobs, they are not unskilled. 

The higher-skilled jobs in the industry 
generally do require formal qualifications or 
significant experience, are more technical or 
managerial in their orientation, are typically 
year-round, and some may require university 
or advanced vocational training. Workers in 
these roles generally have a greater degree 
of ownership and control over their work, in 
contrast to those in lower-skilled jobs who 
are largely expected to work under the direct 
control and instruction of their supervisors. 

Examples of higher-skilled jobs include 
accountants, engineers, agronomists, 
maintenance technicians, farm managers, 
irrigation specialists, diesel mechanics, 
fertiliser and spray technicians. Some 

175  Jayde Hanson and Martin Bell, ‘Harvest Trails in Australia: Patterns of Seasonal Migration in the Fruit and Vegetable Industry’ (2007) 23 Journal of Rural Studies 101; 
Peter Mares, ‘Seasonal Migrant Labour: A Boon for Australian Country Towns?’ (Paper presented at 2nd Future of Australia’s Country Towns Conference, Bendigo, 
11–13 July 2005). 

176  Hanson and Bell, above n 175.
177 Senate Standing Committee on Employment, Workplace Relations and Education, above n 138, 21.
178 Graeme Hugo, ‘International Migration and Agricultural Labour in Australia’ (Paper presented at Changing Face Workshop, California, 16–18 January 2001).
179  See, eg, Philip Martin, Importing Poverty? Immigration and the Changing Face of Rural America (Yale University Press, 2009); Ben Rogaly, ‘Intensification of Workplace 

Regimes in British Horticulture: The Role of Migrant Workers’ (2008) 14 Population, Space and Place 497; Kerry Preibisch, ‘Pick-Your-Own Labor: Migrant Workers 
and Flexibility in Canadian Agriculture’ (2010) 44 International Migration Review 404; Majella Kilkey and Domenica Urzi, ‘Social Reproduction in Sicily’s Agricultural 
Sector: Migration Status and Context of Reception’ (2017) 43 Journal of Ethnic and Migration Studies 2573; Susan E Mannon et al, ‘Keeping Them in their Place: 
Migrant Women Workers in Spain’s Strawberry Industry’ (2012) 19 International Journal of the Sociology of Agriculture and Food 83; Migration Advisory Committee, 
Migrant Seasonal Workers: The Impact on the Horticulture and Food Processing Sectors of Closing the Seasonal Agricultural Workers Scheme and the Sectors Based Scheme (Report, 
May 2013) ch 4.

180  Lone Riisgaard and Peter Gibbon, ‘Labour Management on Contemporary Kenyan Cut Flower Farms: Foundations of an Industrial–Civic Compromise’ (2014) 14 
Journal of Agrarian Change 260.

‘INDUSTRIAL-CIVIC’ STRATEGIES FOR IMPROVING WORKFORCE RETENTION  
AND PRODUCTIVITY IN KENYAN HORTICULTURE 
Horticulture need not necessarily rely 
upon temporary migrant labour to meet 
its workforce needs. A study by Lone 
Riisgaard and Peter Gibbon highlights 
how growers in Kenya have developed 
an ‘industrial-civic strategy’ focused 
primarily upon retention and workforce 
development. The key elements of this 
strategy are:

• Secure employment through permanent 
contracts 

• Stable working hours including 
restrictions on overtime

• Freedom of workers to join unions

• Wages negotiated through collective 
bargaining between employers and workers’  
representatives at the national level

• Compliance with strong workplace 
health and safety standards

• Provision of maternity leave and 
encouragement of women with caring 
responsibilities into horticulture work

• Job redesign including individual 
responsibility and discretion over tasks

• Rule-based payment systems 

• Flat forms of supervision.

According to Riisgaard and Gibbon 
this strategy has resulted in long-term 
workforce retention and the cultivation of 
workers’ skills and knowledge, which has 
improved productivity and reduced the 
need for constant recruitment.
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growers also employ farmhands with 
intermediate skills such as licenses to operate 
or drive machinery on a year-round basis, 
who would generally be paid at Level 3 or 
above under the Horticulture Award. 

Most operations seem to require more 
workers for lower-skilled jobs than higher-
skilled jobs. For instance, one grower we 
interviewed operates on the basis of a “20/80 
rule”, with roughly 20 per cent of their 
workforce consisting of higher-skilled jobs 
and the remaining 80 per cent of workers 
performing lower-skilled jobs.

There were other characteristics that 
growers deemed essential aside from 
qualifications necessary for their jobs, 
even for those classified as lower-skilled. 
The factors cited by growers include: 
reliability in terms of turning up on time 
and working as instructed by supervisors, 
the right ‘attitude’ and work ethic, the 
willingness to work in different types of 
weather, flexibility in terms of the number 
of working hours and the times they are 
required to work. 

However, other stakeholders, such as 
trade union officials, questioned whether 

employers’ expectations that workers should 
have these characteristics was reasonable, as 
it essentially meant a willingness to work in 
difficult conditions with minimal discretion 
and without complaint; in other words a 
group of workers over which employers 
could exert control.

Employment and human resource 
management practices
The limited discretion of horticulture 
workers, especially those in lower-skilled 
jobs, in how they perform their work 
essentially reflects a control-oriented 
managerial strategy prevalent throughout 
the industry. Growers appeared to be 
less prepared to implement ‘high road’ 
strategies aimed at engendering the 
commitment of their workers. 

For instance, the following view from a 
manager of a large operation appeared to be 
the exception rather than the norm: “We’re 
looking for long term commitment.  We’re not 
looking for people who just want a job for one or 
two years. We’re looking for people who are going 
to … take ownership over their role and their 
outcomes”.181  

Conversely, there is a tendency within the 
industry to outsource the management of 
workers to labour hire contractors. This 
exemplifies a dominant ‘low road’ approach 
to the management of labour, which while 
potentially cheaper in the immediate term 
can produce unanticipated risks, costs and 
inefficiencies in the long-run, as the quotes 
below indicate.

While growers have expertise in producing 
fresh fruit and vegetables, they do not 
ordinarily possess the human resource 
management expertise and capability. 
However, the adoption of more 
commitment-oriented human resource 
management practices is likely to help their 
ability to attract and retain workers more 
effectively. A wide body of research in 
other industries has found that firms with 
‘high road’ human resource management 
strategies focused on improving job 
quality and fostering a highly committed 
workforce are less likely to experience 
recruitment problems.182  

A study by Nettle of the Australian 
agriculture industry identified various 
practices to help employers achieve these 

STAKEHOLDER PERSPECTIVES ON THE DECLINING  
LOCAL WORKFORCE 

“We have been orcharding since 1986. To tell you the truth, we had 
never used any backpackers ‘til the year 2000. We always had enough 
travelling people around the countryside. But since 2000, they have 
either got too old or they have died. If we did need anybody, we 
used to go to the unemployment service, when it was run by the 
government, and we used to get people. But now we cannot get 
any. We desperately need the backpackers, because, out of about 40 
people during our cherry harvest, which only goes for a maximum of 
five weeks — that is maximum — we employ four Australian citizens. 
Nobody else wants to come and pick cherries.”  
Grower (NSW)

“In the 1990s … the employment opportunities and the salaries 
[became] better in the city so lots of people moved towards the 
cities and worked there because you were going to get better take 
home pay, probably for want of a better word a few more luxuries in 
civilisation that you didn’t have in regional areas which is a bit sad 
because regional areas have got some great pluses for your family.”  
Union official (NSW)

“For a number of years, we relied on grey nomads but although they 
were reliable, the productivity wasn’t great.  And we were starting to 
supplement that with backpackers doing some of the harder manual 
labour in the field and we just found that from them, their work ethic 
was great. A lot of them have university degrees … The issue that 
we had, young Australian workers, they were coming, largely those 
people were coming to us off unemployment programs and that sort 
of thing. It just wasn’t the same attitude to work.”  
Grower (QLD)

STAKEHOLDER PERSPECTIVES ON THE SKILLS AND CAPABILITIES 
FOR HORTICULTURE WORK  

“Picking and packing are definitely skills. The picking is a physical 
skill. You’re out in the field, you’re bent over all day, pushing a fairly 
heavy trolley along, and you have to locate and pick all the fruit, 
without bruising any, because it’s very delicate. So we’ve got some 
people that I would say are incredibly skilled at that, and do it very 
quickly, and very well. Given that there’s a huge range of results out 
of a range of workers doing that same job, in my eyes, the good ones 
are skilled. Packing [workers] are basically putting together a small 
jigsaw puzzle every time they pack a punnet. They’ve got to grade the 
shapes and sizes, and then fit them in so that they present nicely, that 
the weight is correct, that the fruit doesn’t squash against each other, 
and that you can sort of close the lid without any fruit overhanging, 
or whatever. So there’s no tertiary skill, but you certainly do need to 
have nimble fingers, and a willingness to try hard, and do well, and 
improve the skills and methods … It’s not just something you can 
throw anybody in, and they can do it. You do need the right sort of 
person to fit the job.”  
Grower (WA)

“There’s three things [capabilities and characteristics that workers] 
need. One is reliability, the second one is reliability and the third 
one is reliability … The reason why [growers] don’t like Australian 
workers, because they are overwhelmingly unreliable.”  
Harvest Labour Services official (SA)

“[Employers] won’t have ‘lazy’ people. [But their] perception of lazy 
is: ‘head down, bum up eight hours of the day.  Just keep your back 
bent and keep picking and keep working, don’t stop’.  If they see you 
stop, you usually get a little mark against your name and then you’re 
probably let go.  And it’s so easy to let people go.  And it’s as easy as 
this: ‘I don’t need you tomorrow.’”  
Union official (QLD)

181  Grower (SA).
182  Uschi Backes-Gellner and Simone N Tuor, ‘Avoiding Labor Shortages by Employer Signaling: On the Importance of Good Work Climate and Labor Relations’ (2010) 

63 Industrial and Labor Relations Review 271; Andrés J Marchante, Bienvenido Ortega and Ricardo Pagán, ‘Determinants of Skills Shortages and Hard-to-Fill Vacancies in 
the Hospitality Sector’ (2006) 27 Tourism Management 791. 
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outcomes, including paying employees above 
the award, providing non-monetary benefits, 
offering flexible work hours and rostered 
time off, employing them directly rather 
than through contractors, providing training 
and career development opportunities, 
using employee engagement strategies 
and recognition of good performance. 
According to Nettle, “the quality of jobs and 
the availability of real careers in agriculture 
[are] essential for building a reputation to attract 
people into agriculture”.183 

Further, initiatives around corporate social 
responsibility and community engagement 
can also be effective in giving workers greater 
satisfaction and pride in their organisations, 
and thereby help to attract and retain staff. 
The adoption of such practices appears to be 
rare in Australian horticulture, particularly 
among smaller firms, and may be a difficult 
proposition given the seasonal nature of 
harvesting. However, industry associations 
can potentially play a stronger role in 
providing training to encourage their 
members to improve their management 
practices in this regard.184  

Many regions recognise that horticulture 
work provides important opportunities for 
young Australians to enter the labour market 
and gain valuable employability skills and 
work experience. It also provides labour 
market opportunities for permanent migrants 
with overseas skills and qualifications that are 
not recognised in Australia and for refugees 
and partners of primary visa holders who 
are unskilled and have limited English.185  
For these practices to be effective, however, 
they need to be accompanied by supportive 
training and welfare policies (as discussed 
below). While these policies are generally 
seen as the responsibility of governments, 
our research identified several examples 
of growers and industry associations 
adopting their own innovative policies 
and working together and with local 
governments and training providers to 
tailor training policies to meet the needs 
of both employers and the workforce.

Improving pay and conditions is another 
human resource management strategy 
that can potentially help growers to 
attract and retain good workers. According 
to one union official we interviewed, 
“Growers argue that local workers don’t want to 
do the job but it’s about the low pay. If the pay is 
so low, they don’t want to do the work”.186  

This view is supported by international 
research finding that the disinclination of 
locals to work in lower-skilled horticulture 
work is compounded by poor working 
conditions, low wages, long and unsociable 
hours, lack of employer-provided training 
and minimal opportunities to progress into 
higher-skilled jobs.187  

In our research we encountered growers 
who paid above the award rate in order to 
alleviate turnover challenges. Raising wages 
is not a practical option for all growers given 
many operate under tight profit margins, cost 
pressures from retailers, and relatively high 
labour costs in Australia by international 
standards. This point was acknowledged 
by a 1993 study of the industry by the 
Industry Commission, the predecessor of 
the Productivity Commission, which argued 
for the need to find ways to make Australian 
horticulture more productive.

  “Australian horticulture has high labour costs 
compared with many of its competitors in 
world trade. However, horticulture cannot be 
a low wage enclave in a high wage economy. 
Impediments to the efficient availability, 
use and pricing of labour in horticultural 
activities must be addressed. But the challenge 

for Australian horticulture is to find ways to 
raise productivity in the growing, harvesting, 
distribution, marketing and processing of 
products so that it is efficient, internationally 
competitive and able to support wages 
commensurate with those paid for comparable 
skills elsewhere in Australia”188 

Investing in ‘high road’ strategies to improve 
the management of labour is a proven way 
to raise productivity and ensure that local 
produce is competitive in international 
markets.189 The ability of growers to invest 
in effective labour management strategies 
is contingent on being able to source a 
reliable supply of productive labour amid 
the seasonal fluctuations they face. Some 
growers adapted their production schedules 
to employ staff year-round and thereby 
reduce the effects of seasonality. But for 
growers who have not been able to do this, 
recruiting extensively from the large supply 
of temporary migrant labour in Australia 
has been a common way they have met their 
labour needs. This has generally discouraged 
employers from adopting more commitment-
oriented human resource management 
strategies because temporary migrants are 
generally easier to control. 

183  Ruth Nettle, ‘More than Workforce Shortages: How Farm Human Resources Management Strategies Will Shape Australia’s Agricultural Future’ (2015) 12 Farm Policy 
Journal 17, 24.

184  Richard A O’Brien, The Horticulture Industry and Overseas Seasonal Workers: Guest Worker Schemes — A Desktop Study (Report, Horticulture Australia, 2014) 18.
185  For research on initiatives in the Sunraysia region analysing migrants and refugees’ food growing skills see Olivia Dun, Natascha Klocker and Lesley Head, ‘Recognising 

Knowledge Transfers in “Unskilled” and “Low-Skilled” International Migration: Insights from Pacific Island Seasonal Workers in Rural Australia’ (2018) Asia Pacific 
Viewpoint DOI: https://doi.org/10.1111/apv.12198.   

186  Union official (NUW).
187  Sam Scott, ‘Migration and the Employer Perspective: Pitfalls and Potentials for a Future Research Agenda’ (2013) 19 Population, Space and Place 703, 706–7.
188 Industry Commission, above n 37, 22.
189  Inmaculada Martín-Tapia, J Alberto Aragón-Correa, and James P Guthrie, ‘High Performance Work Systems and Export Performance’ (2009) 20 International Journal of 

Human Resource Management 633.

STAKEHOLDER PERSPECTIVES ON EMPLOYMENT AND HUMAN RESOURCE 
MANAGEMENT PRACTICES IN HORTICULTURE  

“We can say it all day long, yeah we need workers, blah, blah, blah, and the government 
can say, well get off your arse and go and get them. We can advertise, it doesn’t work. [But] 
as I said with farmers, we have a business to run, and part of our business project is to 
attract workers, maintain workers, engage with workers.”  
Grower (Vic)

“We don’t use any labour hire in our company anymore. It’s all direct employment.  We 
do that basically to make sure that we don’t get on the front page of the newspaper or A 
Current Affair with workers being exploited.  We can control directly.”  
Grower (SA)

“One of the driving factors of farmers … to try to extend their season [is] to keep core 
staff…  Trying to teach new people all the time really does put a strain on the profitability 
and viability of systems because … it becomes a training exercise constantly and a lot of 
businesses have just, ‘Nup, we only employ backpackers’ … They’re never going to get 
to a stable workforce and not get the efficiencies that a stable workforce can bring into a 
business.”  
Grower (NT)

 “We’ve had [employers] that want to pay people $12 an hour … Well if you’re employing 
people surely you have a responsibility to know what the laws are around employing 
people … They know what they’ve got to do to satisfy spraying a thing so it can go to 
China or whatever; when the truck is coming and how it’s got to be loaded and how it’s 
got to be packed.  Well part of that is you’re employing people.  You need to know how to 
employ them too.”  
Hostel owner (Vic)
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Temporary migrants are generally more 
motivated to work in lower-skilled jobs 
for low wages and in poor conditions due 
to various factors, including fulfilling the 
conditions of their visa to allow them to 
extend their stay in Australia, or receiving 
income that is higher than they would receive 
in their home country.190 Employers are 
unlikely to rationalise or explain their use 
of migrant labour in this way and are much 
more likely to talk in terms of the “good 
migrant worker” versus “workshy locals”.191 

Uncertainty over the current and future 
workforce and market fluctuations lead many 
growers to outsource, both formally and 
informally, to labour hire contractors and/
or accommodation providers. Relinquishing 
these activities to other intermediaries leaves 
growers vulnerable to potential reputational 
damage both to their farms and to the 
horticulture industry more broadly. 

As the Productivity Commission 
indicates, outsourcing human resource 
management to labour hire companies 
increases the risk of horticulture workers 
being exploited, particularly temporary 
migrants.192 This can increase the risk 
of reputational damage for individual 
growers and for the industry in general, 
which can make it more difficult to 
attract workers to the industry. Direct 
employment of workers can reduce  
these risks.

Employment of local workers
The employment of Australian citizens and 
permanent residents in horticulture has 
declined in recent years, as noted above. 
Growers have recruited temporary migrants 
more extensively, particularly following the 
expansion of the WHM visa and the creation 
of the SWP visa. Local workers still make 
up a large share of higher-skilled jobs in 
the industry. This was particularly the 
case where growers were prepared to 
invest in the skills of workers to allow 
them to establish a career path, and even 
in some cases to create job opportunities 
for family members. 

Several growers in the Lockyer Valley in 
Queensland provided examples of where they 
had recruited locals for lower-skilled jobs. 
One grower had recruited younger women 
workers and had adopted management 
practices to allow these workers to fulfil 
their primary care responsibilities, including 
flexible scheduling of working hours around 
school pick up times. Another smaller grower 

recruited students from the local university 
who were each able to work two to three days 
per week. Flexible rostering arrangements 
allowed this grower to cover their labour 
needs relying primarily on this group of 
workers. Another grower had recruited 
workers straight from local high schools.

However, the vast majority of growers 
we interviewed experienced challenges 
sourcing their workforce needs locally, 
particularly for lower-skilled seasonal 
jobs. There were several reasons for 
this. Locals were widely perceived as 
unreliable and unproductive, particularly 
compared to temporary migrant workers 
who were prepared to work hard to fulfil 
the requirements of their visas. Problems 
with locals lacking motivation to work 
due to welfare dependency (discussed 
further below), substance abuse and 
intergenerational unemployment were also 
cited by a large numbers of growers. 

Some growers and industry associations 
have gone to extensive efforts to recruit 
local workers but received very little 
interest. Of particular note is the Sweetest 
Job Campaign aimed at attracting workers 
to the Queensland strawberry industry. As 
discussed below, this campaign generated 
significant initial interest from locals but 
resulted in minimal recruitment and 
retention.193 A similar and more successful 
campaign was launched in the Northern 
Territory in 2018 to attract local residents 
for the mango harvest with seven registered 
employers in the Greater Darwin region. All 
21 positions registered under the program were 
filled from a pool of 80 local candidates. 

Individual growers have also developed 
similar initiatives on a smaller scale. For 
instance, one Western Australian grower 
approached a non-profit job placement 
agency for unemployed people to advertise 
vacancies and encourage applicants through 
a wide range of channels. Using a database 
system to track all job applications over 
a four-year period, the grower found that 
only 5% of 8,000 applications were from 
Australian citizens and permanent residents, 
with the remainder coming from temporary 
visa holders.

While growers were often inclined to 
attribute the personal characteristics of 
locals as the reason why relatively few 
were employed in horticulture, poor 
working conditions was a contributing 
factor cited by stakeholders, including some 
of the growers we interviewed. As the quotes 

below attest, the prevalence of short-term 
employment contracts was widely seen as 
deterring locals who needed greater job 
security to meet their financial commitments. 
Some stakeholders viewed the reputation of 
the industry, particularly as shaped by media 
reports of exploitation and poor working 
conditions, as another factor deterring locals. 
Others cited the arduous and hazardous 
nature of the horticulture work, which locals 
perceived as an unattractive option in the 
context of the growth of service based work 
and general improvements in workplace 
health and safety.

190  Bridget Anderson, ‘Migration, Immigration Controls and the Fashioning of Precarious Workers’ (2010) 24 Work, Employment & Society 300; Michael J Piore, Birds of 
Passage: Migrant Labor and Industrial Societies (Cambridge University Press, 1979).

191  Scott, above n 187, 706–7.
192  Productivity Commission, Workplace Relations Framework, above n 76.
193  Sunshine Coast Council, 6000+ Sweet Jobs are Ripe for the Picking (26 May 2016) <https://www.sunshinecoast.qld.gov.au/Council/News-Centre/The%20Sweetest%20

Job%20campaign%20launch>; David Thomson, Forced Labour is not the Answer (15 October 2018) North Queensland Register <https://www.northqueenslandregister.
com.au/story/5702863/forced-labour-is-not-the-answer-for-hort/>.

THE SWEETEST JOB CAMPAIGN –  
QUEENSLAND STRAWBERRY INDUSTRY  
The Sweetest Job Campaign launched 
by Queensland Strawberry Growers 
Association in 2016 in conjunction 
with Morton Bay Regional Council 
and the Sunshine Coast Council was 
aimed at increasing employment of 
locals in a region with high youth 
unemployment. The industry was 
partly motivated by criticism it had 
received for employing large numbers 
of temporary migrants. According to 
one strawberry grower, “It was only 
about 10 years ago that the workforce 
on our farm was almost all local. These 
days, over 80% of our workers are from 
overseas”, she said. “As much as we 
value our foreign workforce who have 
played a pivotal role in growing this 
industry to the size it is today, we would 
love to see a significant increase in local 
workers who are willing to become a 
part of our farming family and return 
each year for strawberry season”. The 
campaign involved a media campaign 
promoting the job opportunities in 
the industry and a series of regional 
workshops where growers and the 
Fair Work Ombudsman provided 
information to potential job seekers 
about the nature of the job roles, 
wages and working conditions. Of 
the more than 2,000 people whom 
initially expressed interest, around 
125 applied and gained employment 
in the industry. Of these only around 
eight people are still working on farms, 
according to industry association officials.
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The organisation of the horticulture labour  
market was also mentioned by other stake-
holders as contributing to low levels of local  
employment. For instance, in some regions  
particularly those on the harvest trail, WHMs  
account for a large share of the seasonal 
horticulture workforce. Consequently, back-
packer hostels have assumed responsibility 
for the recruitment and transportation of 
workers, which effectively locks out locals with  
their own accommodation and without private  
transportation from job opportunities on farms. 

In short, there are a range of factors 
accounting for why growers have become 
increasingly reluctant to source their labour 
needs locally and why locals are deterred 
from working in horticulture. These various 
factors are succinctly captured by a labour 
hire operator from South Australia: 

  “People don’t want to do farm work. It’s 
minimum wage work, it’s dirty, it’s in all 
weather conditions, it’s inconsistent because  
it’s stop-start most of the time… Anyone  
who’s a decent candidate for employment, 
they’ll go and get any other job but this. So  
the ones that you have left are the ones who  
are there for a reason because of issues that  
they have and they might be issues like drug 
and alcohol dependence or family violence,  
all those sorts of things or just low intellect,  
low capability.” 

Nevertheless, the low levels of local 
employment in horticulture, and 
particularly the dismissive attitude of 
many growers towards locals, was seen 
as unsustainable by some stakeholders 
because it could lead the populations of 
farming communities to decline and/

or contribute to local unemployment. 
According to one government official in 
Victoria who works closely with the industry, 
growers in farming communities are often 
“the biggest absorber of labour … and if young 
people aren’t coming into this industry, that’s 
a problem”. In the following sections we 
canvass two possible solutions: stronger 
career pathways and automation.

STAKEHOLDER PERSPECTIVES ON THE EMPLOYMENT OF LOCAL WORKERS

“We don’t really have an issue finding permanent staff [locally] … Where we really struggle is the seasonal workers, because the locals, 
they want job security. And working five months of the year with fluctuating hours … you can’t really feed your family, and get a home 
loan, and all that sort of thing, doing that sort of work.”     
Grower (WA)

“We’ve got a fair few young people. There’s probably a reasonable percentage of them are actually people who have family members 
already working for us … especially in the remote areas.  Once you get a family there working, if you don’t provide opportunities 
for their dependents, the dependents are going to move to capital cities seeking work. So while we’ve got people already in the 
community, if we can give them jobs then it makes it easier for us going forward because we don’t have to try to get people to relocate. 
So we actively try to find jobs for their dependents while they’re already in the community.”   
Grower (SA)

“Local people, their orientation is social life first, we’ll fit the work in around it. Especially young people, they just don’t have the drive 
to focus on their job and really put their heart and soul in it. We have a huge problem there. Whereas, you get the Europeans, and I 
think there’s more competitiveness looking for a job, so they know that they’ve got to work and stand out to secure their job and keep 
their job.”     
Grower (WA)

“You have a lot of locals that are willing and want to go and work but then there’s the locals that have let [growers] down. So [the 
growers] just go through the backpackers. There are some farms that do employ locals but generally it is a little hard for [local] people 
to get into the majority [of farms] because they tend to use the backpacker hostels.”     
Employment services provider (QLD)

“If you’re a young Australian person in Bundaberg who’s unemployed and you see all these horror stories in the area about how 
backpackers and seasonal workers are treated and then you go and say to an employer ‘I’m willing to work but I’m not going to put 
up with shit.  I want to be paid the award’, well that’s what I suspect they mean when they say they’re not suitable and they’re lazy.  
They’re not lazy.  They just want to be paid right and they want to get decent conditions in their workplace.”     
Union official (NSW)

“There’s a lack of desire by a lot of young people to take on the sort of work. It’s hot, it’s out in the sun, it’s fairly back breaking, 
you’re carrying heavy picking bags or lifting buckets and bending over picking tomatoes or strawberries or whatever for a long period 
of time and it’s not terribly appealing work to people who think this is what they’re going to do for their career.”     
Government official (NSW)
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Training and career pathways  
in horticulture 
The development of pathways between 
lower-skilled and higher-skilled work to 
encourage workers to build careers in 
horticulture is another strategy that could 
help to address the industry’s attraction 
and retention problems. While labour 
supply challenges appeared to be most acute 
for lower-skilled job roles, several growers we 
interviewed reported difficulties recruiting 
workers to fill higher-skilled positions. 
The creation of ‘internal labour markets’ 
to encourage workers in lower-skilled 
positions to develop new skills and apply 
for promotions into higher-skilled roles was 
an effective solution implemented by one 
South Australian grower to address this. This 
involved the company investing in external 
training to allow workers to gain additional 
qualifications and job rotations so that they 
gained experience of different positions. 

Employer investment in structured 
training appeared to be a critical 
ingredient for growers that had 
implemented similar pathways between 
lower-skilled and higher-skilled jobs for 
two reasons. 

First, it signalled a commitment by the 
employer that was likely to be reciprocated 
by the worker in the form of productivity 
and retention, particularly since the skills 
acquired are generally linked to higher pay. 
Second, while it is clear that workers benefit 
from new skills, employers generally have 
greater financial capacity than an individual 
worker to invest in training. However, an 
examination of enterprise agreements 
registered in the horticulture industry 

indicates that only a small minority 
actually contain training clauses with 
employers explicitly paying for training in 
an even smaller number (see table below). 

Not all organisations in horticulture have 
enterprise agreements or formalise their 
practices in writing where they do have 
enterprise agreements. But this finding 
potentially suggests that training practices 
to support career pathways between 
lower-skilled and higher-skilled roles in the 
industry are relatively rare. This appeared to 
be the case particularly among smaller farms 
with very few higher-skilled positions which 
limited opportunities for promotion.

Nevertheless, we did identify several 
examples of growers and communities 
developing initiatives to encourage skilled 
training and career development. For 
instance, following a recent report from the 
Victorian Skills Commissioner,194 the State 
government announced a significant funding 
investment to create new skilled training 
cadetships for agriculture and horticulture 
in the Mallee region. The skills delivered 
through this program are intended to 
facilitate career pathways for the recipients 
who are being encouraged to work on 
local farms. To ensure that this objective is 
fulfilled, the Victorian Skills Commissioner 
has developed initiatives to strengthen 
engagement between local schools, 
vocational training colleges (particularly 
TAFEs) and growers in order to expose 
students to the work opportunities 
available in horticulture and allow 
growers to identify potential candidates 
more easily. This is an initiative that 
industry and state and local governments 
could look to replicate elsewhere.

Similar engagement initiatives have occurred 
elsewhere in Australia. For instance, the 
Queensland Agriculture Workforce Network 
(QAWN) has developed relationships 
between growers, TAFEs and community 
organisations to enable structured training 
and work experience for unemployed people 
and refugees as the first steps towards skilled 
employment in horticulture. Through the 
assistance of QAWN, one Queensland 
grower established the Farm Ready Hub to 
promote engagement between growers and 
training providers involved in horticulture. 
This initiative develops programs to help 
connect job seekers with horticulture 
employers and training providers and 
provides information to all stakeholders 
regarding their rights and obligations at work.

One Western Australian grower is in the process 
of establishing an internal training college 
to deliver a wide variety of skills to workers, 
from English as a second language courses 
to new migrants from non-English speaking 
backgrounds to certificate and diploma-level 
qualifications. The grower explained the 
rationale underpinning this initiative:

  “We can bring somebody in from …  
countries that have agricultural backgrounds 
and have people that actually want to learn 
about agriculture. We can bring them in with 
a very low level of English. They can study 
English with us, and at the same time, we  
will then make work available, both with us 
and also across the broader industry. And 
because our overhead costs are lower, we can 
charge a subsidised fee for doing the courses 
… We end up with a four-year stream, where 
people come in with no English, and come out 
the other end with a Diploma of Horticulture, 
which if they are very good will mean that 

194  Victorian Skills Commissioner, above n 167.

STAKEHOLDER PERSPECTIVES ON TRAINING AND CAREER PATHWAYS IN HORTICULTURE

“It’s critical that we grow people within the organisation.  If 
you’re just going to bring people in and keep them at them at 
the bottom, and have to always recruit at the top, you’re going 
to have higher turnover and less success with your recruitment 
… We’ve got people who were stacking boxes who we’ve trained 
up to be forklift drivers, and we’ve got forklift drivers we’ve 
trained up to be truck drivers.  And we’ve got a similar sort 
of career path in our farming operations … [Job rotations] 
makes people feel like they are developing … through learning 
new skills. For other people they can see they can be following 
in those steps as well.  They can see someone else making a 
journey up the chain.”      
Grower (SA)

“There’s a major problem with horticulture education in 
itself.  You have the TAFE system and it churns out people for 
conservation and land management and a few other things, I 
don’t think it churns out anyone for flower growing, vegies or 
anything like that.”      
Grower (WA)

“Historically, a lot of the farmers haven’t come from a 
corporate background so they don’t know how to keep people 
interested.  They don’t know how to put a career path in place 
or put training in place or give them proper decent salaries and 
vehicles to keep them in an industry.”      
State government representative (NSW)

“Good employers offer [Certificate-level] courses because it 
skills their employees up and they pay them more money for 
it and surprise, surprise, they stay around.  Whereas the dodgy 
employers who pay $10 an hour will have two or three well 
qualified people who are their friends and permanent staff 
who they actually do pay properly and they’ll be supervisors as 
well.  They’ll do all the difficult tasks or the complex tasks then 
they’ll effectively use the seasonal and migrant workers as cheap 
exploited labour.”      
Union official (NSW)

“We’ve still got to have a workforce that is productive, and I’m 
not sure that our locals and our backpackers are job ready yet.  
The whole thing with horticulture is the skill set has never really 
caught up with say other industries where they train internally.  
You don’t hear about too many farmers or big businesses out 
there associated with horticulture that supply training.  A lot of 
the training is on the job, but you certainly don’t see too much 
tertiary or education towards that side. [More locals would be 
attracted to the industry] if people could go to a job, especially 
the locals, with some kind of tertiary education behind them 
and demanded a better price for what they do.”      
Harvest Labour Office official (NSW)
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TABLE 7.1 TRAINING CLAUSES IN ENTERPRISE AGREEMENTS REGISTERED IN THE 
HORTICULTURE INDUSTRY, 1995–2018

Year Number of horticulture 
enterprise agreements 
registered

Enterprise 
agreements with 
training clause

Employer explicitly 
pays for training

Training explicitly 
linked to wages

1995 2 0 0 0

1996 1 0 0 0

1997 1 0 0 0

1998 4 0 0 0

1999 3 0 0 0

2000 3 1 0 1

2001 4 1 1 0

2002 3 0 0 0

2003 13 2 0 1

2004 5 0 0 0

2005 3 0 0 0

2006 8 3 0 0

2007 6 2 0 1

2008 3 1 0 0

2009 104 4 3 0

2010 11 3 1 1

2011 7 2 1 1

2012 6 1 0 0

2013 8 2 1 0

2014 9 4 2 2

2015 9 5 3 0

2016 14 2 1 0

2017 5 1 0 0

2018 1 0 0 0

Total 233 34 (15%) 13 (6%) 7 (3%)

they’re eligible for sponsorship in Australia 
… It fits in with all of the existing visa 
frameworks, because a person on a student  
visa can work 20 hours a week, and then 
during their school holidays they can work 
unlimited hours. So we’re also scheduling  
the courses so that the holiday periods lie  
on the peak periods of production for s 
easonal industries.” 

While employer provision of training is 
important for the development of career 
pathways in horticulture, the quality of 
structured training through TAFE and other 
providers is also critical. Many of the growers 
interviewed expressed satisfaction with the 
skills and knowledge that workers trained 
through TAFE for qualifications, certificates 

and licenses, but said more could be done to 
expose them to on-the-job work experience. 

Several growers and other stakeholders 
claimed that the wider reforms to the 
vocational training system were required 
to be more responsive to the needs of 
industry and the workforce. One South 
Australian grower went so far as to claim  
that the system is “broken” in that local 
TAFEs in some regions did not provide the 
courses that would locals to attain skilled 
jobs in horticulture. 

Several Queensland growers claimed that  
the higher-level certificates were focused  
on agriculture rather than horticulture, 
despite important differences between  
these industries. This also appears to be  
the case with university-level qualifications,  

a deficiency that is currently being  
addressed in New Zealand where Massey 
University is in the process of establishing  
a Bachelor of Horticulture. 

A Harvest Labour Service operator from 
New South Wales claimed that the absence 
of a coordinated system of structured 
training in horticulture hurt both 
growers and the workforce, because it 
dragged down productivity and inhibited 
workers from demanding higher wages. 
These findings indicate that industry 
associations and state governments 
need to work together to improve the 
responsiveness of vocational training 
providers to the needs of growers and 
local workers. 

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 67

2525

2525



Effectiveness of the welfare system 
There are various State and federal 
government programs that promote 
the employment of local workers in the 
horticulture industry. In most regions there 
are local employment services agencies 
accredited under the federal government’s 
‘jobactive’ program who work directly 
with growers to assist in sourcing local 
candidates. Wage subsidies are also available 
for employers who engage certain job seekers 
such as youth unemployed, parents and those 
from indigenous backgrounds. 

The relatively low rates of locals employed 
in horticulture indicate deficiencies 
with these programs, which were derided 
by virtually all of the growers that were 
interviewed.

Another reported issue relates to the 
disincentives that welfare payments 
created for unemployed people to work in 
horticulture. Staggered reductions in income 
support payments for welfare recipients who 
engage in paid employment can discourage 
people from working long hours and to 
maintain employment in the industry. The 
creation of the Seasonal Work Incentives 
Trial is an attempt to address this, however 
initial evidence indicates that this initiative 
has not been especially successful.

Some stakeholders claimed that changes 
to the administration of government 
employment services had exacerbated 
challenges of encouraging unemployment 
local residents to work in horticulture. 
According to an official with the Harvest 
Labour Service, the privatisation of 
the functions of the Commonwealth 
Employment Service (CES) in the 1990s 
significantly reduced resources including 
the number of dedicated personnel for 
supporting locals and placing them into 
horticulture work. It also spurred a growth 
in labour hire contractors that are often 
less effective at meeting these objectives. 

Another criticism from growers and industry 
associations of JobActive, which effectively 
has responsibility administering the functions 
once performed by the CES, is its lack of 
engagement with industry. 

The welfare system also creates 
challenges in encouraging newly arrived 
humanitarian migrants on permanent visas 
into horticulture work. According to a 
community group representative, existing 
policy arrangements effectively channel these 
migrants into the welfare system, rather than 
into employment and skills development:

  “[Instead of having a pipeline] where we’ll 
have English language training … jobs [and] 
employability skills [and where migrants 
are] paid properly … we’re actually saying: 
come and sit over here for 13 weeks, after 13 
weeks you’ll go onto Centrelink payments if 
you’re a family of six, you might get $1,500 a 
fortnight [through arrangements that] creates 
dysfunction within the family.”  

Even with extensive changes in employment 
and social policy it is unlikely that local 
workers who are long-term residents can be 
used as the sole or even as the predominant 
source for meeting the horticulture industry’s 
labour needs. A key reason for this relates 
to inherent aspects of horticulture work that 
render it more challenging than many other 
types of work. This work often involves hard 
physical labour, early start times, long hours, 
inclement weather and remote locations. It is 
difficult to change these intrinsic factors that 
are likely to dissuade local job seekers from 
this industry.

Automation of labour-intensive 
production
Automation of harvesting and production 
processes could potentially provide a 
permanent solution to labour supply 
challenges in horticulture, particularly 
for labour-intensive lower-skilled jobs 
where these challenges tend to be most 

acute. The sensitive nature of many fruit 
and vegetable crops is a major barrier to 
the complete technological replacement 
of labour intensive jobs. However, recent 
advancements make increased mechanisation 
a more feasible solution in some parts of 
the industry, particularly at the sorting and 
packing stage. Where machinery cannot 
substitute for workers for the picking of 
sensitive crops, the use of labour-saving 
technology, for instance conveyor belts 
and table-tops in the fields, can reduce 
physical demands on workers and improve 
productivity thereby lowering labour 
costs. “With the declining price of computing 
power and robotics, a new wave of selective 
mechanical harvesters may be on the horizon”, 
according to a US study by Calvin and 
Martin. They claim that this is particularly 
true for vegetables and perennial crops, as 
well as more sensitive crops and fruit often 
harvested for processing where improved 
mechanisation and use of advanced  
chemical compounds that are now more 
readily available.195  

The process towards automation is 
already under way in parts of horticulture, 
particularly among larger businesses. The 
high acquisition costs make labour-saving 
technology less accessible for smaller 
businesses, which may eventually force 
them to adapt their market strategies to 
remain viable. However, the relatively high 
cost of labour was a key factor spurring 
technological adoption among some growers 
and prompting other growers we interviewed, 
including smaller ones, to investigate ways to 
adopt new technology.

Some stakeholders saw technological 
advancement as important for improving 
the competitiveness of growers and the 
Australian industry. One NSW industry 
official cited how the adoption of protective 
cropping and glasshouses had helped make 
the Netherlands one of the world’s largest 
fresh food producers. According to a South 
Australian grower, “If you are not mechanised 
basically you are not competitive. Anybody who 
does not bring in technology is yesterday’s news”. 

While automation of labour intensive 
production is leading to the replacement 
of lower-skilled horticulture jobs, this has 
contributed to the creation of new higher-
skilled jobs in some organisations. Some 
growers that have automated production 
processes have found that their labour 
supply challenges have been reduced. In 
the words of one grower in Western Australia: 
“It was easier to attract labour because it wasn’t 
hard work”. 

THE SEASONAL WORK INCENTIVES TRIAL  
The Seasonal Work Incentives Trial is an Australian government initiative operating 
from 1 July 2017 to 30 June 2019. Its aim is to encourage unemployed job seekers 
into short-term harvest work in horticulture. As such it seeks to address the remove 
the economic disincentives created by the structure of the welfare system that may 
deter unemployed people from working in horticulture. The Seasonal Work Incentives 
Trial allows eligible job seekers to earn up to $5,000 each year from seasonal 
horticulture work, either through direct employment with a grower or via a labour hire 
contractor, without losing income support payments. They are also eligible for a $300 
annual living away and travel allowance if they undertake such work more than 120 
kilometres from their home. While 3,800 positions are available under the Seasonal 
Work Incentives Trial each year, only 277 people had been placed into the program in 
its first year of operation.

195  Linda Calvin and Philip Martin, The US Produce Industry and Labor: Facing the Future in a Global Economy (Economic Research Report Number 106, United States 
Department of Agriculture, November 2010).
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196  Pietra Rivoli, The Travels of a T-Shirt in the Global Economy: An Economist Examines the Markets, Power and Politics of the World Trade (Wiley, 2nd ed, 2009).

STAKEHOLDER PERSPECTIVES ON THE AUTOMATION OF LABOUR INTENSIVE PRODUCTION

“There will always be roles for a human workforce. [But] technology is changing the way we do things: how we spray chemicals; how 
we grade fruit; how we pack and sort fruits and vegetables; how we transport them. We’re already seeing a contraction in the way 
certain parts of the supply chain operate, as technology enables things to work differently. You don’t necessarily need to have 20 people 
in a packing shed anymore. You might need two.”     
Industry association official (NSW)

“We’re probably going through a transition where we’re reducing our unskilled labour needs through automation … We’ve made 
redundant a number of people who were previously stacking boxes and doing grading… We still need those people but we need less of 
them … But as a result we’re hiring more skilled labour to run this automated equipment … We’ve implemented more optical graders 
… We’ve put in palletisers to stack cartons and track packing to put the bags automatically into the cartons as well.”     
Grower (SA)

“The automation will get better and they’ll be able to pick more crops with machines as we go on, there’s no doubt about that and 
sort more crops … that will certainly have an effect on the labour shortage in the industry.  But also there’s a pattern in Australia 
where lots of the small/medium sized farms are being bought out by larger farming operations.”      
Union official (NSW)

“I used to work in the onion factory here growing up as a kid. They used to put me in with dust clogging my nose and I’d come home 
at night and I’d blow in my hankie and it would be black. I’d have dust blocking my ears. I’d be breathing it in all day long. I don’t 
want people to work in those situations and now with the new modern factories or packing houses that we’ve got, people don’t have to 
work in that situation. Do I want people in the future to be going out on a 40-degree day and doing work out in the sun that could be 
mechanised?  No. Fundamentally, no. If we’re lucky enough to be born here on this planet, you shouldn’t have to do that to get by.  So 
long term I hope we solve those problems.”     
Government official (NSW)

According to one government representative 
in New South Wales with a background in 
horticulture, the replacement of lower-skilled 
jobs with technology is an important goal for 
social progress: 

  “Mechanisation and technology is not a threat 
in this industry because we should not be doing 
these jobs … We shouldn’t have people out in 
40-degree heat pulling bloody carrots out of 
the ground … We’ve mechanised a lot of those 
things for a purpose and I think it’s a good 
thing.  We shouldn’t be encouraging low-skilled 
people to go back into those jobs.”

Indeed, there is an analogy to be drawn 
between the labour-intensive picking and 
packing in horticulture and the replacement 
of similar work in other parts of agriculture 
such as cotton harvesting. 

In the United States, the arduous and 
remote nature of work in this industry 
made it virtually impossible to attract a 
sufficient number of workers locally. This 
prompted cotton farmers to lobby for the 
creation of public policies that delivered 
them supplies of indentured controllable 
labour, initially through slavery and later 
through sharecropping. The advent of 
mechanical cotton picking machines have 
“drastically reduce[d] once and for all [cotton 
farmers’] risky association with farm labour”, 

according to one study.196 Of course, there 
is no direct comparison between slave 
labour on 19th century cotton plantations 
and contemporary Australian horticulture. 
However, the longstanding difficulties 
that growers in Australia and elsewhere in 
sourcing workers for low-skilled jobs, which 
might not be addressed in the absence of 
policies that enticed temporary migrant 
workers into the industry, suggests that 
technological solutions might be the  
optimal ones.

Mechanisation of harvesting involves 
significant research and development, capital 
investment and risks for early adopters of 
new technology that individual farmers 
generally cannot sustain alone. 

As such, there is a need for investment by 
industry and perhaps government and 
coordination by industry associations to 
ensure new technology is evenly adopted 
and to minimise the adverse impact 
on smaller businesses. This would have 
manifold benefits: it would improve the 
international competitiveness of the 
Australian industry; it would provide 
a permanent and socially sustainable 
solution to low-skilled labour supply 
challenges; and it would create new 
opportunities for higher-skilled and better 
quality jobs.

Conclusion
There appears to be a declining number of 
local workers, who are long-term Australian 
residents, attracted into the horticulture 
industry and a perception held by growers 
that these workers are less reliable and 
motivated. Although it may be difficult for 
growers to improve the pay associated with 
low-skilled work in the industry, there are 
opportunities to develop more attractive 
career pathways and more sophisticated 
management strategies with a greater focus 
on training to improve worker commitment 
and retention. 

Growers should also seek the adoption of 
labour-saving technology as a permanent 
solution to low-skilled labour supply 
challenges. This would have the added 
advantages of improving the industry’s 
international competitiveness and creating 
opportunities for higher-skilled jobs to 
manage the technology. Industry should 
also work with government and other 
stakeholders, such as education providers, 
to identify ways that vocational training 
and welfare policies can be reformed to 
make them more responsive to grower and 
community needs.
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Introduction

Horticulture is an industry defined by significant localised geographical 
variations resulting from various factors including differential proximity to 
urban and tourist locations and weather patterns.

The solutions that growers and stakeholders 
identify to the challenges they face need to 
account for these variations. This Chapter 
examines how challenges with labour supply 
and compliance with labour standards are  
addressed at a local level. It utilises four in-
depth case studies in Mildura and  
Robinvale (Sunraysia, Victoria), Mundubbera 
(North Burnett, Queensland), Stanthorpe 
(Granite Belt, South East Queensland), and 
Griffith (New South Wales, Riverina). 

Our research involved interviews with multiple  
stakeholders involved directly or indirectly 
in the horticulture industry. These included 
growers, recruitment businesses, local, state 
and federal government representatives, 
accommodation providers, workers, church 
representatives and other community members.

We sought to investigate and analyse regional 
responses to two interrelated challenges: 
first, how growers and others in their region 
responded to challenges faced in securing 
and maintaining a dependable labour force; 
and second, how regional initiatives might 
result in positive interventions to maintain 
compliance with labour standards.

Findings
Our central finding is that a multi-stakeholder  
approach is essential for ensuring a consistent 
supply of labour in the Australian horticulture 
industry and for ensuring widespread 
compliance with labour standards. 

Existing literature suggests that industry 
networks champion and implement change to  
improve business processes in a variety of  
diverse contexts. These formal and/or informal 
networks (often facilitated by local and 
industry knowledge) play an invaluable role  
that many others outside the industry cannot. 

For example, in relation to non-compliance 
with labour standards, it is not only important 
to explore the underlying reasons for non-
compliance but also factors that may mitigate  
non-compliance. Australian law scholar 
Tess Hardy notes that firms and their 
representatives hold specialist critical 
knowledge and access to business information, 
where governments are unable to identify 
and manage labour law violations.197  

Indeed within Australia the system of 
employment regulation nationalised and 
moved from one reliant on co-regulation 
(involving unions, albeit perhaps never a very 
strong presence in horticulture compared to 
other industries) to ‘command and control’ 
with the Fair Work Ombudsman (FWO) 
(and its predecessor) never sufficiently 
resourced to undertake the job assigned  
to it.198

However, as this Chapter finds, there are 
many examples of successful regional 
partnership initiatives associated with the 
horticulture industry which address some 
of the shortcomings of traditional reactive 
strategies to addressing non-compliance 
based on complaints from mistreated 
workers to government regulators. In 
particular, we observed that in regions 
where there was a serious, multi-stakeholder 
attempt to rid the industry of opportunistic 
and often non-compliant intermediaries who  
supplied labour to growers, this greatly 
reduced costs, misinformation and exploitation. 

In some regions individual growers, 
supported by a network of local individuals 
and community organisations, had made 
decisions to hire labour from reputable sources  
and to expose non-compliant growers. This 
was an important, foundational step to 
reducing non-compliance with laws and to 
creating a level playing field for growers.

These regional stakeholder networks were 
not only invaluable in promoting compliance 
with labour standards, but also to ensuring a 
consistent supply of labour.199 Our research 
demonstrates that, given the varied nature of 
the industry in each region, stakeholders will 
participate in different ways with no ‘one’ 
way of addressing the challenges. This is 
because regions have differing labour supply 
challenges which reflect a number of factors, 
including but not limited to:

CHAPTER EIGHT 
REGIONAL INITIATIVES TO 
SUSTAIN LABOUR SUPPLY AND 
SUPPORT COMPLIANCE

197  Tess Hardy, ‘Enrolling Non-State Actors to Improve Compliance with Minimum Employment Standards’ (2011) 22 Economic and Labour Relations Review 117.
198  Clibborn and Wright, above n 20
199  Stephen Clibborn, ‘It Takes a Village: Civil Society Regulation of Employment Standards for Temporary Migrant Workers in Australian Horticulture’ (2019) University of 

New South Wales Law Journal, 42(1) (forthcoming).

70 Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 

2528

2528



• the region’s crop variety, 

• distance from major cities, 

• labour flows, 

• distribution markets, 

• local infrastructure, 

• eligibility of the region’s postcode for the 
417 visa extension for WHMs, and

• its attraction as a tourist destination. 

We found that in regions that had developed 
formal and informal multi-stakeholder 
networks to address compliance with 
labour standards, this also created a 
more sustainable approach to managing 
horticulture labour supply.

Background to the Region
The cornerstone of the Sunraysia region’s 
economy is horticulture, particularly 
almonds, citrus, stone fruit, olive, wine, dried 
fruit, carrots, potato, mandarin, asparagus, 
avocado and table grapes. 

Horticulture is the biggest sector in the 
region, accounting for almost 20% of 
gross value added and 16% of the region’s 
employment. The region grows around 
98% of Australia’s dried vine fruit, 75% 
table grapes, 69% almonds, 48% pistachios, 

24% citrus, 20% of wine grape crush, 
13% carrots and 9% of asparagus. Other 
industries include hospitals, supermarket 
and grocery stores, secondary education, 
local government administration, aged 
care residential services. The region is an 
approved location for the WHM 88 day 
program and the growers rely on a variety of 
temporary migrant workers in the area.

Many growers export their produce, 
particularly the larger corporate farms 
and there is significant growth in export 
opportunities. For example, Dried Fruits 
Australia shipped 40,000 tons of citrus in 
2016 even though there was no market five 
years previously.200  

The official population of the Sunraysia 
region is around 32,738, and the ethnic 
profile includes Australian, English, Italian, 
Indian, New Zealand and Afghani-born 
residents. The local languages includes 
Italian, Turkish, Tongan, Hazaraghi, 
Mandarin and English. Unemployment 
rates in recent years have fluctuated between 
4–7% and youth unemployment is calculated 
at around 11%.201 

Sustaining consistent labour supply  
in the region 
A survey of 176 growers in Swan Hill, 
Robinvale, Mildura and surrounding areas in 
2006 found that half of all growers surveyed 
said that it was ‘difficult’ to find enough 
seasonal workers to meet the needs of their 
enterprise and one tenth said that labour 
shortages were preventing the expansion 
of their business. While there was a mix of 
harvest labour, alarmingly, more than one 
quarter surveyed admitted that they found 
it necessary to employ undocumented 
immigrant workers.202  

Given the range of crops in the area it is 
possible for workers to secure employment 
on farms within the industry for 11 or 12 
months of the year.  Moreover, projections 
are that growth in the horticulture industry 
in the region is set to double in the next 
decade, increasing demand for pickers, 
packers, irrigation technicians machine 
operators and orchard hygienists.203 

200  Victorian Skills Commissioner, above n 167, 31. 
201  Ibid 12.
202  Peter Mares, Labour Shortages in Murray Valley Horticulture: A Survey of Growers Needs and Attitudes (Report, Pacific Labour and Australian Horticulture Project Institute 

for Social Research, 2006). 
203  Ibid.

CASE STUDY #1:  
SUNRAYSIA REGION: MILDURA AND ROBINVALE

STAKEHOLDER PERSPECTIVES:  
REGIONAL GROWTH 

“The area seems poised for continuing 
growth. Fueled by investment in 
horticulture, solar and other industries, 
the region is forecast to experience future 
workforce demand of between 2,900 and 
4,400 new workers from 2017 to 2020, and 
as such will experience significant labour 
challenges ahead.”    
Victorian Skills Commission Report
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While the number of undocumented workers 
engaged in horticulture is impossible to 
calculate, many stakeholders interviewed 
claimed their population was significant (as 
it was in 2006). Not only were these workers 
prevalent but they were also considered 
necessary. One grower felt that even if 50% 
of the current undocumented workforce 
disappeared overnight the industry would 
collapse.  Notwithstanding the limited clear 
statistics, this vulnerability of the industry 
in the region is concerning on a number of 
levels. As with other regions, the potential 
for further industry growth will only put 
additional pressure on an already stretched 
system that struggles to recruit and retain 
labour. The negative attention that the region 
has already attracted will also intensify.205  

One health worker employed in the local 
Heath Centre suggested that most of the 
farm labour in the Robinvale area was 
Malaysian (70%), Vietnamese (15%), 
Filipino (2–3%) with the remainder of 
workers from Pacific Island countries such as 
Tonga, Fiji or the Solomon Islands. During 
peak season backpackers were common 
but the lack of hostel accommodation, and 
other factors, discouraged this labour supply 
engaging in the industry.206  

Ensuring compliance with labour 
standards
There were many examples of non-compliant 
labour hire contractors operating in the region. 
One contractor noted the well-known dilemma: 
“If the growers start to do the right thing, they 
start to fall behind the ones that are doing the 
wrong thing ... because their costs aren’t as 
high as the growers that are doing the right 
thing.  So, you’ve got this endless cycle a vicious 
cycle. It will continuously do a spiral, back and 
forth, back and forth … growers have to hire 
cheap labour in order to get the fruit off … so 
the vicious cycle starts again.”207  The negative 
publicity about the surrounding area reflects 
continued bad practice with this contractor 
describing Robinvale as the ‘Bermuda 
Triangle’ of non-compliant labour standards. 

Recent changes to the contractor licensing 
industry in Queensland, South Australia 
and Victoria, and recent reforms to the Fair 
Work Act 2009 (Cth) and the implementation 
of a Modern Slavery Act will help guide 
contactors for how to treat their workers. 
Labour hire contractors wishing to operate 
will have to pass a ‘fit and proper person test’ 
in order to be allowed to hold a licence, and 
those hosting workers will be required to 
only use licensed providers with large fines 
for non-compliance. However, enforcement 
is the key here.

One contractor stated: 

  “It really boils down to how they’re going  
to police it.  Will the government send out  
a team, go and knock on every door and  
check if, you got his rate … with this 
registration number, it’ll be the same I dare 
say, it’ll be the same as your ABN number. 
He’ll spread his ABN number around, he’ll 
probably have four or five different ABN 
number and he’ll change it every three months, 
and all the costs will just disappear”.208  

The enforcement of labour standards for 
workers in the horticulture region across 
Sunraysia seems very patchy. As elaborated 
below there were many successful farmers 
across the region, however these operators 
struggled to compete with less reputable 
ones. A submission by a legal representative 
to a recent government enquiry estimated 
that there were approximately 3,000 to 
4,000 Malaysians living in Robinvale, many 
of whom were unaccounted for in any 
population census. He stated:

  “I found out that the working conditions  
and the living arrangements were shocking  
and deplorable. The middlemen and the 
syndicates were basically operating an 
indentured labour system which yoked 
these victims in a cyclical process that took 
advantage of harvest time. It was a multi-
million-dollar industry which was rotten to  
the core.”209 

The legal representative went on to explain 
how the methodology they used was a ‘con’. 
Workers would initially enter Australia 
via a tourist visa for three months, when 
the syndicate would charge A$700 for an 
extension, then an additional $800 for a 
bridging visa while awaiting a protection visa. 
As the bridging visa expires, a protection visa 
(which is rarely issued) is sought requiring a 
further cost of $6,000– $8,000. 

These descriptions suggest that the picture  
in Robinvale is particularly bleak with 
evidence of undocumented workers working 
on farms, hidden from official population 
statistics and civic management. However, 
these examples do not represent the full 
picture and there is considerable reason for 
optimism about the sustainability of food 
production in the area.210   

Sustainability of local initiatives
A charitable view of this predicament would 
be that the Sunraysia area is a victim of its 
own success. However, there is no doubt 
that the area struggles to keep up with 
developments in the industry.

There are many in the region who have 
identified and implemented local initiatives 
designed to support the horticulture industry 
into the future. These initiatives often 

204  Grower (Robinvale).
205  McKenzie and Baker, above n 9. The story also received wide coverage in Malaysia, see: Vicknaraj Thanarajah, Ending the Hypocrisy – ‘Modern Day Slave Labour’ in the 

Fruit Picking Industry in Australia (30 October 2017) Fides Lawyers <http://static1.1.sqspcdn.com/static/f/556710/27751088/1510870006047/Raj_Slavery_submission.
pdf?token=y7wcBa5LO6l3B0WuLDgKHJuFlyE%3D>.

206  Health worker (Robinvale). 
207  Contractor (Robinvale).
208  Labour hire contractor (Robinvale). 
209  Evidence to Joint Standing Committee on Foreign Affairs, Defence and Trade, House of Representatives, Mildura, 30 October 2017, 14 (Vicknaraj Thanarajah).
210  Ibid.

STAKEHOLDER PERSPECTIVES:  
STAFFING FUTURE GROWTH 

“I think the industry is relatively clean, and 
I would hate to think that there are growers 
out there using contracts that they know are 
ripping people off.  You hear of people  that 
say they’re crammed into a house and then 
they’re charged $20 shoved into a minivan 
and taken it to work … paid $15 an hour, 
I’ve got no doubt it happens.  I don’t know 
anyone that does it, but I’ve got no doubt 
it happens, and I hope that gets cleaned 
up.  I don’t know how many of them are out 
there, I really don’t … there’s a percentage 
of workers around here that don’t have work 
visas, I get that, that’s a real worry for us, 
because if you take them away, I don’t know 
what Plan B is.”    
Grower (Mildura) 

STAKEHOLDER PERSPECTIVES:  
COLLABORATION 

“Nothing was built to cater for it.  The town 
wasn’t built to cater for it, essential services 
weren’t built to cater for it.  No one knew 
it was going to get as big as quick as it did, 
I think. The town just wasn’t ready for the 
explosion of development, and therefore, the 
requirement for labour.”     
Grower (Robinvale) 
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brought together industry and business, local 
government and other stakeholders across 
the region to meet the rapid changes in 
industry resulting from free trade agreements 
and other opportunities. These opportunities 
were particularly relevant to crops such as 
table grapes, citrus and dried fruit which 
contributed strongly to increased investment 
in the local region. 

Horticulture within the Sunraysia region 
accounted for 10% of the workforce, 
however it only accounted for 5% of the 
region’s training activities. Low pay rates, 
poor working conditions and the aging 
workforce (only 6% aged between 16–24 and 
61% aged over 45) made local recruitment 
and retention difficult. Also, because 
current training did not adequately address 
baseline skills that were transferable across 
horticulture, a collaboration was established 
between the Robinvale Employment 
Network and the Sunraysia TAFE which 
included the operation of a Skills Passport; 
rotational based traineeships that spanned 
multiple horticulture sectors that catered for 
the fluctuating demand. 

A formal collaboration between Swan Hill 
Department of Education and Training, 
Rural City Agribusiness and Sunraysia 
TAFE together piloted a Certificate IV in 
agribusiness across several farms. Sunraysia 
TAFE and SMGT, a community-based skills 
and job centre, partnered in the piloting of 
40 horticulture cadetships suitable for school 
leavers or young people to undertake a TAFE 
certificate in production horticulture in 
August 2018. 

While embryonic at this stage, initiatives such  
as these offered pathways for locals to progress 
to farm manager or irrigation manager earning 
packages between $150,000 and $200,000. 

They also offered pathways between less skilled  
positions to semi-skilled to a skilled layer on  
top involving STEM, cadetships, collaboration 
and career advice.  As in other industries, 
mechanisation also offered additional 
opportunities, especially for local workers. 
For example, one large carrot producer was 
trialling new machine packing technologies 
to convert some of the less skilled jobs to 
mechanised and skilled positions.212  

These initiatives also involved collaborations 
with stakeholders such as trade unions, who 
had secured a constructive relationship with 
many growers and a major labour supplier 
in the region. Although unions had not 
yet registered a single new member from a 
Seasonal Worker Program (SWP) briefing, 
their strategy within the industry was 
constructive and conciliatory.  

Given the nature, scale and potential growth 
of industry in this region, initiatives around 
the provision of training and technology, and 
providing advice to young local people about 
what horticulture careers might look like are 

an important first step in negotiating a bright 
future for the industry in the area. However, 
as indicated above, the negative reputation 
that clings to segments of the horticulture 
industry should be addressed to ensure 
that this does not overshadow the positive 
developments emerging within the region.  

Many initiatives, including one spearheaded 
by the Victorian Skills Commissioner, 
gave the region a profile that could lead to 
financial incentives for further collaborations 
that would both ensure the on-going supply 
of additional labour for the industry and 
the potential that compliance with labour 
standards be met by the entire horticulture 
industry in the region.  Such initiatives were 
dependent on local and state governments 
support, however it did include some 
important grassroots stakeholder support 
that emerged within the broader community, 
including local business, church groups 
and growers determined to improve the 
reputation of the region.   

STAKEHOLDER PERSPECTIVES:  
TRADE UNIONS 

“We’d rather work with growers to get a 
resolution if there’s any issues, rather than 
just go in all guns blazing. I think there’s a lot 
of good relationships that have been repaired 
and are growing, but I think there’s still a lot 
of local employers that are very anti-union, 
but I think that’s more because of having to 
pay agreement pay rates, rather than award 
pay rates. I can appreciate the employer’s 
stance on obviously trying to minimise costs, 
but at the same time, you know, if they’ve 
got a happy team that’s working, then they’re 
obviously going to be more efficient and 
more productive.”     
Trade Union Official (Mildura)  

STAKEHOLDER PERSPECTIVES: GOVERNMENT REPRESENTATIVE 

“Of the hundred industry leaders we spoke to, every one of them talked about employability 
attributes, rather than actual skills.  You give us someone who will turn up on time, work 
ethic, work in a team, and got a bit of common sense about them, we’ll take them and we’ll 
train them. But it comes back to the school environment. Every industry leader talked about 
the interface between their industry and school, and that...they felt that the schools weren’t 
promoting or even talking about their industries locally… So, we need to do more around 
getting kids out to have a look at industry more opportunities around kids actually doing 
training in industry, particularly in bigger corporates who have got the capacity.  We need 
to make sure that kids have industry mentors, that opportunity to make decisions. But this 
ongoing exploitation won’t go away.  The media’s just going to continue to pound at every 
opportunity to make governments accountable.  It’s about resources on the ground and it’s 
alright to have the laws, but it’s about enforcement and all of that sort of stuff.”       
Government Representative (Robinvale)   

211  Government representative; Victorian Skills Commissioner, above n 167, 34; Sunraysia Daily, June 2018.
212  Interviews with carrot grower and table grape farmer. 
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Background to the Region
Horticulture is Queensland’s second largest 
primary industry, worth more than $2.8 
billion per year and employing about 25,000 
people. The neighbouring Bundaberg region 
is one of the largest horticulture production 
regions in Australia and is estimated to have 
an annual farm gate value of more than 
$500 million, injecting over $1 billion into 
the local economy and playing an integral 
role in the nation’s food security. Within that 
the North Burnett region, situated in the 
northern catchment of the Burnett River 
approximately one hour west of Bundaberg 
and four hours’ drive north of Brisbane, 
services around 25 small towns and farming 
catchments. 

The population of the Mundubbera area is 
1,261. The area is well regarded for citrus, 
table grapes and more recently blueberries. 
It also supports other industries including 
agricultural and fishing support services, 
retail, government administration and aged 
care services. The region is an approved 
location for the WHM 88 day program. 
Growers relied on a variety of temporary 
migrant workers, however SWP workers 
featured strongly. Within Mundubbera there 
was a highly diverse local population. 75.3% 
of locals only spoke English at home. Other 
languages spoken at home included Tongan 
(3.8%), Korean (3.1%), Nepali (2.2%), 
Mandarin (2.0%) and Italian (0.9%).213  
Census data reveal Australia, New Zealand, 
Korea, Nepal, Tonga and Taiwan are the 
most common countries of birth.

Sustaining consistent labour supply  
in the region 
The neighbouring Bundaberg region has 
often received negative publicity about 
working conditions, particularly for WHMs. 
This area has been popular for backpackers 
in the past, however over the last five years 
there has been a 23% drop in backpackers 
seeking horticulture work, largely 
attributed to its poor reputation for labour 

exploitation.214  As one local grower noted: 
“there’s a bit of a notion going around that’s 
been passed on word of mouth that Bundaberg 
has been a difficult place to work and make 
money”.215  

The two small towns of Mundubbera and 
Gayndah, have initiated several activities 
designed to resurrect the reputation of the 
area through integrating and supporting their 
diverse horticulture workforce. The labour 
utilised in the area included local workers, 
WHMs, SWP workers, international students 
and undocumented workers. 

However, there had been a significant shift 
away from the predominant use of WHMs 
to SWP workers in the region, particularly in 
the citrus farms. Blueberry farms were more 
likely to engage international students and/or 
use labour hire contractors to supply (Indian 
and Nepalese through one contractor and 
Taiwanese through another), and the table 
grape orchards were more likely to hire 
WHMs. Most farms also had a core number 
of permanent local workers. 

The North Burnett and Bundaberg 
region has relatively high unemployment, 
particularly youth unemployment, which is 
around 26%. One of the primary barriers 
for local youth is transport because farms 
are poorly served by public transport. As 
one industry representative noted: “Most 
unemployed locals would not own cars.  Most 
of them might not even have a licence. They 
might not have a family member who holds an 
appropriate licence to help them with getting 
one. Unfortunately, because of the stigma that’s 
associated with the unemployment rate and the 
cohort of people that fit within that perceived 
image, the majority who actually are  
legitimately looking for work are outshined  
by the minority”.216  

A dominant source for the horticulture 
workforce in the region is the SWP. In 2008 
the federal government introduced financial 
incentives to establish programs that could 
support the inflow of SWP workers into this 
community. Through this engagement with 

the SWP the region initiated collaborations 
that drew on the region’s long history of 
ethnic diversity to address current challenges. 
One large citrus grower within the 
Mundubbera region volunteered to employ 
the first pilot group of 32 SWP workers and 
by 2018 this group had become a central 
feature of the horticulture workforce in the 
area, particularly on citrus farms. 

Ten years later, some from the original SWP 
group maintains enthusiastic support for 
the program and many in the industry felt 
that SWP were preferable to WHMs. As one 
observer noted: “The Tongans ‘don’t need the 
days, they need the money. So they want to work 
every single hour if they can. So of course, that’s 
the thing. On the same level, it’s really good 
because they send money home”.217 

Growers were exasperated by the 
unpredictability of WHMs due to fluctuating 
exchange rates, and the fickleness of their 
preferences, and their focus on having a 
holiday rather than having to work: The 
popularity of WHMs amongst growers is 
mixed. One major citrus grower outlined the 
numerous problems with the unpredictability 
of WHM. She noted:

CASE STUDY #2:  
NORTH BURNETT REGION: MUNDUBBERA AND GYANDAH

213  Australian Bureau of Statistics, 2016 Census QuickStats: Mundubbera (3 September 2018) <http://quickstats.censusdata.abs.gov.au/census_services/getproduct/
census/2016/quickstat/SSC32086?opendocument,%20https://www.northburnett.qld.gov.au/industry-focus/>.

214  Peter Hunt, ‘Millennial Backpackers Place Horticulture Harvest under Threat’, The Weekly Times (online), 28 February 2018 <https://www.weeklytimesnow.com.au/news/
millennial-backpackers-place-horticulture-harvest-under-threat/news-story/32e77dbc9def92ebb12143e36cfa4dfb>. 

215  Interview with grower; Marty McCarthy, ‘Local Growers Say Bundaberg Fruit Picking Reputation Tarnished by Farm Worker Exploitation Revelations’, ABC News 
(online), 6 May 2015 <https://www.abc.net.au/news/rural/2015-05-06/childers-growers-react-to-four-corners-labour-exploitation-story/6448122>.

216  Interview, QAWN.
217  Interview with caravan park manager.

STAKEHOLDER PERSPECTIVES: 
LOCAL WORKERS

“One obstacle is the inadequate services to 
make locals job ready. It is achievable, it is 
manageable, and you can get employment 
outcomes out of it. It’s about a career 
development. It’s about identifying that 
pathway or the alternative pathways and how 
they can actually get to it.  It’d be like ‘okay, 
this is where you are, these are the skills that 
you have, and these are the types of jobs that 
you could use what you’ve got right now’.”     
Queensland Agricultural Workforce 
Network (Bundaberg) 
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  “I think there was an Aussie dollar change, we 
used to have a lot of South Koreans coming 
and there was a big drop-off in the South 
Koreans because the exchange rate made it 
less economic to work here. That sort of gave 
me thought for thinking if this is a permanent 
situation, because they’re really good workers 
and we enjoyed having them, but what if they 
decide they’re not going to come anymore? 
While employing a mix of PSW, locals and 
WHM she felt that WHM are ‘here for a 
holiday.  It’s a holidaying visa.  They’re not 
here to work for six months, and that’s a 
problem with the backpacker visa, is it’s not 
really what the intention of it was.  There are 
some people who use it as a working visa and 
there are other people who use it as a holiday 
visa.  So, it’s not really purpose-built for what 
we want.”218  

The reputation amongst WHM themselves 
was also a factor that led to declining 
numbers in the area. One ex-WHM stated, 
“I think it’s (the WHM is) finished.”

Labour hire contractors 
There were very diverse responses from 
interviewees about the legitimacy of labour 
hire contractors in the area. Within the 
region there were some well-known farms 
that managed their fields poorly and engaged 
the use of non-compliant contractors. Poorly 
managed farms had particular problems 
attracting workers as word got around 
amongst the WHM community that farms 
do not pay properly due to poor vine farm 
and people management. Non-compliant 
contractors were also most likely to be 
found here. There also seemed to be a big 
difference between contracted and non-
contracted labour. We found that the SWP 
workers, who worked directly for growers, 
were more satisfied than the ones working for 
the contractor, who were less likely to voice 
their views.  

Ensuring consistent compliance with 
labour standards in horticulture 
industry 
Given some of the reputational challenges 
that the area had faced with poor labour 
compliance over the years, and the type of 
horticulture labour living in the community, 
a number of individuals and groups initiated 
strategies to bring the industry together and 
tackle community issues such as compliance 
with labour standards and encourage better 
treatment of temporary farm workers. The 
most influential stakeholders within this 
community included local council, the growers, 
accommodation providers, labour hire 
contractors, church and community groups. 

Collectively, the town formalised an 
important collaboration to further these 
efforts. In order to better manage the SWP, 
a Social Cohesion Steering Committee 
(SCSC) was established within the 
North Burnett Shire Council under the 
Community Social Cohesion Project 
(CSCP) in 2011. The CSCP, initially 
funded by the Department of Immigration, 
implemented and managed regional social 
cohesion through a strategy that recognised 
the increasing diversity of their workforce, 
particularly the new arrival of SWP workers 
between 2010 and 2012. 

Key issues tackled by the SCSC were:

• Developing links with key community 
groups and representatives, including 
local churches, sporting and recreational 
groups, volunteer bodies like Rotary, 
government such as Queensland Police, 
non-government organisations like the local 
Youth Services, Community Development 
Organisations and local businesses.

• Introducing key activities centred around 
worker orientation, communicating health  
information on a community electronic 
noticeboard, a disseminating information 
strategy and collaborating with key community 
groups to coordinate and support ways to 
bring culturally and linguistically diverse 
(CALD) residents together. This group 
initiated a ‘Welcome Hub’, at the beginning 
of the picking season which was designed to  
assist workers with information and support. 

• Developing a Drop-In centre and a 
communal meeting space for Tongan 
workers in the town’s centre.

• Introducing a ‘bush camp’ which housed 
any overflow of WHMs waiting for the 
picking season to commence. 

• Monitoring of conditions through the 
SCSC; conducting itinerant workers surveys  
twice a year; regular bed audits and providing 
land to the local Tongan community to 
establish a community garden.

The SCSC communicated with the 
FWO requesting investigation of any 
workplace regulation issues that emerged 
for horticulture workers. This strategy of 
engaging diverse stakeholders provided 
successful, measurable and tangible 
outcomes for the horticulture industry and 
the local community.219 With the steady 
and increasing influx of CALD community 
members choosing to locate to North 
Burnett both temporarily and permanently, 
the need for bodies like the SCSC has meant 
that while funding for this initiative has now 
expired, the Committee has remained an 
important part of the town’s infrastructure. 
Importantly, it was also cited by growers as 
a major reason that labour supply was well-
managed and non-compliance lower than in 
other neighbouring regions.

Sustainability of local initiatives
That is not to say that non-compliance does 
not exist. Despite the efforts of the CSCP, 
issues around labour exploitation remain, 
many of which relate to weak enforcement. 
One CSCP committee member noted:

  “I had to call the Fair Work, maybe 30 times 
just to get someone to talk with. I called once 
and they said, ‘yeah fill out the form’. I fill  
out the form, sent to them, what happened to 
the form, who knows? I had 150 backpackers 
to sign a claim and went around during my 
days off. ‘Okay let’s send everything to the 
Fair Work’, which I did with my private  
money to do an express post and sent all of  
the documentation. Nothing! … Fair Work 
called and they said, ‘okay we’re going to  
come to check on the farm. It was like, oh 
good’. The picking was December to January, 
you know when they came, in February … 
when the farm was shut. There were no people 
here the first time. The second time they came. 
That was two years ago, to check on the farm 
but the farm gave them enough reason and 
enough documentation. But they didn’t talk 
to these 150 people because they were already 
gone. Also, to follow up with these people, they 
tried to call them after months. Half of them 
are back in their country, the other half  
maybe changed their number because they  
are backpackers.”220  

Both as members of the CSCP, and as 
individuals, the manager and owner of the 
Mundubbera caravan park’s role was key. 
They stated: 

   “I’m very honest with them when they call me.  
I tell them that this farm is not a good farm; 
you might get some days towards your visa, but 
the pay rate is terrible, the conditions are really 
poor. I’m really honest with them because I 
don’t think it’s fair just to drag them here 
for a week’s accommodation for them to lose 

STAKEHOLDER PERSPECTIVES: WHM

“When I was in Europe four years ago, the 
only thing you could hear was how good 
Australia was. I went there in August last 
year and the voice has changed, “don’t 
go to Australia”. From a tourist point of 
view they are always attracted to Australia 
because you’ve got something that no-one 
else got. But as a working experience, they 
are choosing not to come anymore. In a way 
Asians they get the message a little bit later 
on. It’s just a flowing through- the trend will 
start in Asia.”      
Ex-WHM (Mundubbera) 

218  Interview with grower.
219  Social Cohesion Steering Committee, Minutes, 2017.
220  Interview with caravan park manager.
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money.  It’s a pain for everybody. Then, they 
walk away going, Mundubbera’s a shit place.  
It’s not just the farm, it reflects on the whole 
community.”221 

It appeared that the Mundubbera caravan 
park’s active role was to compensate for the 
less active role (in their view) of the local 
Harvest Office and FWO. They assisted 
horticulture workers with tax and visa issues 
and provided invaluable local knowledge. 
Both the owner and manager of the caravan 
park felt that: “It’s just too much … you try to 
do something good and no-one is supporting you. 

The Harvest Office should be more on track … 
should be more out there talking with the farmers 
… going to check if the guys are being well paid.”

Similarly, local growers recognised and 
valued their good work.222  There was a 
collective sense that everyone had to ensure 
they were not “part of the illegal equation”.223 
Church members on the SCSC also played 
an important role in supporting (particularly 
SWP) workers. We were told, “for many, 
church is not just about spirituality. It also 
represents a place of trust, where people can 
talk about their problems and seek assistance. 
It can be place where food is provided and is an 
important institution that reduces vulnerability 
and social isolation”.224  

The SCSC had been in operation for six 
years, and while it was a formal entity run 
through the Local Council, its sustainability 
cannot be guaranteed. Government funding 
had ceased and the genuine commitment 
to ensuring that horticulture workers were 
protected from non-compliant employers 
required vigilance and close monitoring. 

The SCSC had a positive effect on the town 
and raised the profile of the industry and 
brought growers and the community closer 
together. However, there remained pockets 
of non-compliance. One well-known farm 
operating within the community  continued 
to underpay workers and engage non-
compliant contractors, which frustrated 
those trying to clean the industry up:

  “We sit on the Social Cohesion Board and I 
have raised it many times, but what do you do?  
How can you fix it?  Fair Work can’t fix it. The 
only way is to tell people not to work there.  If 
they can’t get workers, they can’t get the fruit 
off and then suddenly they go, well, what’s 
wrong?”225 

There was a view in the town that farms 
originally employed Europeans, but 
that these workers had been replaced by 
undocumented workers from countries such 
as Taiwan and Korea. This small number 
of undocumented workers appeared to be 
hired by labour contractors. By contrast, 
there were clearly individuals and collective 
organisations that had invested time and 
energy to bring about positive change, 
most particularly the Deputy Mayor of 
Mundubbera, various local growers and 
accommodation providers. However, the 
foundation of these initiatives was fragile. 
Local initiatives such as the ones found 
in Mundubbera, therefore, are important 
to maintaining a level playing field for the 
industry. However, such initiatives must be 
formalised and built into the structure of the 
town to sustain the industry in the future.

STAKEHOLDER PERSPECTIVES: SWP 

“I think the reason why council wanted to 
make sure that we had a finger on the pulse it 
is because we would have a cascade of visibly 
different people arrive overnight.  Over the 
years we’ve had lots of people from Sudan, 
Thailand and Korea.  So, we’ve always had 
such a diverse influx of people that arrive 
every year.  While we weren’t concerned 
about the community accepting them, we 
were concerned about making sure that this 
group (SWP) were made to feel welcome and 
that they really felt like they were welcome 
with open arms.”     
Deputy Mayor (Mundubbera) 

221  Interview with caravan park owner.
222  Interview with grower. 
223  Interview with caravan park owner.
224  Interview with Salvation Army.
225  Interview with caravan park manager.
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Background to Stanthorpe (and the 
Granite Belt Region)
Stanthorpe is a town of about 5,500 
population in south-eastern Queensland in 
a region known as the Granite Belt, within 
the Southern Downs Regional Council 
area. It is located 218 km south-west of the 
nearest major city, Brisbane. There are no 
major tourist attractions in the region. At 
an altitude of about 1,000 metres above sea 
level, the Granite Belt has a cool climate 
for Queensland which makes it suitable for 
growing a range of fruit and vegetables.

Horticulture is a major contributor to the 
region’s economy. 40.1% of the region’s 
businesses are in agriculture, forestry and 
fishing, followed by construction (12.1%) 
and rental, hiring and real estate services 
(7.6 per cent).226 Horticulture accounts  
for the region’s main export, valued at 
$265.1 million.227 

The unemployment rate in Stanthorpe 
was 7.3% at the time of the 2016 Census. 
This was slightly higher than the national 
unemployment rate at the time of 6.9% but 
lower than for Queensland (7.6%).228  

Apples and wine grapes have traditionally 
been the main crops. However, over recent 
years this has changed and the region now 
also grows a diverse range of produce 
including stone fruit, strawberries, tomatoes, 
capsicum, broccoli and leaf vegetables. 
Farms in the region ranged in size but a 
number of growers interviewed reported 
that it is increasingly difficult to maintain 
a small farm and that there are not many 
left in the region. Small farms have been 
bought by neighbouring farms over the years 
to maintain viability. The region had farms 
that supply direct to Woolworths and Coles, 
exported and supplied to the general market.

Sustaining consistent labour supply  
in the region 
The farms around Stanthorpe demand 
seasonal labour to perform jobs such as picking 
and packing produce. The main demand for 
labour comes during the peak harvest time 

from November to March and fewer workers 
are required at other times. The region is 
an approved location for the second-year 
extension for the 417 visa and growers rely 
heavily on temporary migrant workers.

The region’s growers had a few main options 
for sourcing seasonal labour apart from 
directly recruiting themselves. A harvest 
recruitment office operated in the town. As 
part of the government-funded program, it 
provided a free recruitment and placement 
service and visa checks. Additionally, two of 
the caravan parks and one backpacker hostel 
referred their guests to work on farms. The 
backpacker hostel operated as a ‘working 
hostel’ where guests could only stay if they 
were working for one of the hostel’s small 
network of farms.  The two caravan parks, 
however, also welcomed non-working guests 
as well as those who had obtained work 
through the harvest recruitment office. A 
small number of labour hire contractors also 
operated in the region. While interviewed 
growers reported that labour hire contractors 
had contacted them, a number of informants 
suggested that there were fewer operating in 
the area than in neighbouring regions. This 
appeared to be due, at least in major part, 
to the ready availability of seasonal labour 
through the harvest recruitment office and 
accommodation providers.

The vast majority of seasonal workers 
were WHMs. However, this workforce was 
supplemented by a community of permanent 
immigrants, based closer to Brisbane, who 
provided a steady source of seasonal labour 
to some of the region’s farms. We found 
no evidence of growers using labour from 
the SWP and some use of undocumented 
workers including 27 caught in a 2017 raid 
by Border Force, apparently sourced from a 
labour hire contractor.229  

The FWO had a presence in the area, 
operating from their Toowoomba office, 143 
km to the north of Stanthorpe. That office 
had three Inspectors plus a Senior Inspector, 
responsible for Southern Queensland 
incorporating the area of the State south 
of Mackay, not including Brisbane and 
the Gold Coast. At the time of interviews, 

the office was spending most of its time on 
the FWO’s Harvest Trail initiative. In our 
interview with the Toowoomba Office’s 
Senior Inspector, she suggested that, while 
the FWO does did visit the Stanthorpe area, 
they do did not consider it a problem area 
and therefore do did not give it as much 
attention as other regions. Indeed, in 2016 
the FWO successfully prosecuted a large 
strawberry farm in the Stanthorpe area, 
obtaining a $70,000 penalty order from 
the Federal Circuit Court.230 There was no 
notable union presence in the area.

Overall, the region seemed to have done 
quite well with labour supply for low-skill, 
seasonal jobs, relying mainly on WHMs. 
With the presence of the harvest recruitment 
office, accommodation providers and other 
sources of seasonal workers, labour supply 
appeared to be well managed. Additionally, 
the geographical location of Stanthorpe 
meant that it was a manageable drive of 
under three hours from Brisbane so, while 
the area was not popular tourist destination 

226  Southern Downs Regional Council, Southern Downs Socio-Economic Profile (Report, AEC Group, May 2016) 15.
227  ‘Other agriculture’ is defined as “which are not Sheep, grains, beef and dairy cattle, Poultry and other livestock, or Aquaculture”: see ibid 33.
228  Australian Bureau of Statistics, 2016 Census QuickStats: Stranthorpe (3 September 2018) <http://quickstats.censusdata.abs.gov.au/census_services/getproduct/census/2016/

quickstat/SSC32680>. 
229  Liana Turner, ‘Workers to be Deported after Strawberry Farm Raid’, Stanthorpe Border Post (online), 8 February 2017 <https://www.stanthorpeborderpost.com.au/news/

workers-to-be-deported-after-strawberry-farm-raid/3141037/>.
230  Fair Work Ombudsman, ‘Farmers Penalised Almost $70,000 for Short-Changing 417 Visa-Holders $2600’ (Media Release, 26 September 2016) <https://www.fairwork.

gov.au/about-us/news-and-media-releases/2016-media-releases/september-2016/20160926-i-luv-penalty>.

CASE STUDY #3: 
GRANITE BELT REGION: STANTHORPE

STAKEHOLDER PERSPECTIVES: 
REPUTATION

“Are backpackers necessary for the area? Yes, 
they certainly are. Is there exploitation going 
on? Yes, there certainly is. Is that exploitation 
damaging the reputation of Stanthorpe as 
an area to come to? I’d say it’s probably 
damaging a lot of areas. A lot of the kids 
see it as a necessary evil. They’ll certainly 
report it. They’ll do their 88 days and suffer 
or they might do 20 here, 30 there and 30 
there to get their 88 and find one good area 
and a couple of bad areas. The bad area will 
get reported. Now if that bad area happens 
to be Stanthorpe that they ended up with 
the wrong farmer it taints the whole district. 
That’s the big problem. I don’t think the 
older farmer has woken up to the fact that 
social media a) exists and b) goes at the 
speed of light. They think that they can do 
what they’ve done       
Accommodation provider (Stanthorpe)
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like, say, Bundaberg, it was considered close 
enough the nearest urban centre to be a 
popular choice for WHMs seeking to do their 
88 days work.

Those farms within a moderate distance 
from a caravan park near Stanthorpe could 
rely on its proprietors to transport workers 
from the caravan park to and from the 
farms each day. Some farms, particularly 
those further from town, offered on-farm 
accommodation and some transport, e.g. for 
the workers to visit town once per week.

However, at the time of the research 
there was fear amongst some growers and 
community stakeholders about future labour 
supply. This fear arose from concerns that 
two things in particular would damage the 
region’s reputation and scare away future 
WHMs. These included the impending 
introduction of the ‘backpacker tax’, which 
at the time was being proposed at a rate of 

32.5%; and the underpayment and other 
mistreatment of WHMs by some employers.

Compliance with Legal Standards 
A range of civil society stakeholders, 
including growers, accommodation 
providers, harvest recruitment office and 
local council were taking steps to ensure 
that itinerant farm workers (mainly WHMs) 
were treated well. This included taking 
steps to ensure compliance with minimum 
wage laws, sexual harassment laws and safe 
accommodation.

In the Stanthorpe community, a number 
of key stakeholders became aware of the 
threat to the region’s economy presented by 
the risk of poor reputation spread amongst 
WHMs that would reduce future labour 
supply. They took steps both individually and 
collectively to value the interests of the whole 
region by ensuring compliance with labour 
standards and better treatment of temporary 
farm workers, in particular WHMs. The 
most influential stakeholders were the local 
council, the harvest recruitment office, a 
local caravan park and some growers.

An employee of the local council recognised 
that WHMs were being treated poorly in 
relation to their accommodation and work. 
She became concerned, both for the workers’ 
welfare and the impact of a poor reputation 
on labour supply for the region.

The council took a number of steps with the 
aim of protecting workers and the region’s 
reputation. First, it formally regulated 
short-term accommodation to make 
registered dwellings more accessible and 
safer for seasonal workers. Second, it built 
a network of state regulators (including the 
FWO, Anti-Discrimination Commission, 
Fire Service, etc) to influence positively the 
treatment of temporary migrants at work 
and in accommodation. Third, the council 
coordinated a number of specific activities 
to raise awareness amongst the region’s 
stakeholders of the risks posed by poor 
reputation. These included two community 
forums including farmers, accommodation 
providers, harvest recruiters, local police 
and fire services, FWO, Anti-Discrimination 
Commission and the Department of 
Immigration and Border Protection. Finally, 
the council held a number of welcome 
barbeque events for WHMs at which the 
police and FWO attended and provided 
information about rights and sources of 
help. These efforts achieved some success in 
raising awareness of reputational risks and 
influencing the actions of stakeholders to 
better comply with labour standards.

STAKEHOLDER PERSPECTIVES: 
REPUTATION 

“The fact that [WHMs] will be mistreated 
and that in the end our growers won’t have 
the backpackers coming to our region to 
assist them in the harvesting of their crop.”     
Council Representative (Stanthorpe)

STAKEHOLDER PERSPECTIVES:  
COMMUNITY REGULATION 

“[The supervisor] works beside them and 
quietly says rude things.  So we only ever 
send boys out there.” 
Caravan Park owner (Stanthorpe)

“[I told a male worker] ‘if you have any 
trouble or you see any of the girls being 
spoken to badly, then as far as I’m concerned 
you all leave.’ [The farmer] would have  
no workers.”   
Caravan Park owner (Stanthorpe)

“The harvest recruitment office] knows 
when they come here, they’re going to be 
looked after, they’re going to be treated 
well, they will be treated almost like another 
family member as much as you can and so 
we tend to get a really, really good quality 
of backpackers because we look after them.”  
Council Representative (Stanthorpe)
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The Harvest Recruitment Office located in 
the town took steps to ensure that employers 
complied with their legal obligations and 
treated their workers well. The office 
encouraged workers who had been victims of 
non-compliance to report to state authorities 
such as the FWO and Anti-Discrimination 
Commission. Both the Harvest Recruitment 
Office and a local caravan park chose not to  
refer workers to non-compliant growers. As  
well as making labour supply more difficult 
for non-compliant growers, this also encouraged 
other growers to continue to comply with  
labour standards and treat workers appropriately 
in order to maintain labour supply. 

Sustainability of local initiatives
Farmers played a role in maintaining the 
region’s reputation and continuing labour 
supply in a number of ways. Some were 
influenced by the Harvest Recruitment 
Office and caravan park’s actions. Some also 
influenced the actions of other growers in 
the region by encouraging them to comply 
with labour standards and treat their workers 
better, making them aware of the bigger 
picture. 

The simple act of hiring labour from 
reputable sources was perhaps the single 
biggest step taken by growers. Many 
growers had received offers from labour 
hire contractors to provide labour at non-
compliant rates. By continuing to source 
workers from reputable sources such as the 
caravan park and the Harvest Recruitment 
Office, and to reject clearly non-compliant 
offers from labour hire contractors, these 
growers were taking steps to safeguard the 
region’s reputation.

Background to Griffith  
(North-West Riverina)
Griffith is a city in the Murrumbidgee 
Irrigation Area in the north-west of the 
Riverina region. It has a population of about 
20,000231 and is located 574 km (about six 
hours) drive west of Sydney. There are no 
major tourist attractions in the region. The 
region grew as a farming community after 
the end of the World War II with modest 
farming land grants within a small radius 
around the town of Griffith. Outside of that 
radius, larger farms were available. Over 
time, many smaller farms expanded with the 
purchase of neighbouring farms.232 

The Griffith economy is currently strong and 
there were resulting skilled labour supply 
challenges. A number of interviewees said 
words to the effect, “if you can’t find a job in 
Griffith, you don’t want a job”. For example, 
there was a new solar farm paying $30 to 
$40 per hour for low/semi-skilled labour.233 
Skilled and semi-skilled work was available 
in work relating to water use infrastructure. 
A number of large employers in the region 
demanded a large number of permanent 
low-skill jobs. These included Baiada, which 
operated a large chicken processing plant, 
and a few large wineries such as De Bortoli, 
Casella and McWilliams. 

Griffith has historically been known as a 
citrus growing area and its main crops in 

which harvesting labour is required are 
citrus, onions and cherries. However, many 
farms have diversified or moved completely 
away from citrus, due to recent periods 
of low citrus prices (although prices are 
considerably higher now) and the availability 
of mechanisation for other crops. There are 
now a lot of nut crops grown along with 
cotton, neither of which requires much 
low-skill labour. Griffith also has a very large 
production of wine grapes for bulk wine 
that is exported from the region in large 
bladders or tanks. Given the bulk nature 
of this production, picking of these grapes 
is mechanised. There remains demand for 
packing labour but this is also minimised on 
the mechanised farms.

STAKEHOLDER PERSPECTIVES: GROWERS 
ENSURING COMPLIANCE 

“’You’ve got to look after your people’ and 
I got it through to [farmer’s name] and he’s 
doing it now which is good. … He’s worked 
out to keep his core workers, you’ve got to 
look after them.  If you don’t look after them, 
they walk.”     
Grower (Stanthorpe)

STAKEHOLDER PERSPECTIVES: REPUTABLE 
SOURCES OF LABOUR 

“I reckon the whole of them are shonky 
myself.  … How can they just come to me 
and say, it’s only going to cost me $21 an 
hour [when] workers [are] costing me about 
$26 [including all additional costs].”  
Grower (Stanthorpe)

“We’d pay the contractor $21 but [the labour 
hire contractor will] pay his people between 
15 and 18 bucks an hour.  That’s all he pays 
you see.  So if [the workers] can come here 
and then all of a sudden they’re up on $24-
25 an hour, well they’ll stay here too.”    
Grower (Stanthorpe)

“Happy caravan parks have happy people 
too …  I think they’re good to them in there, 
they’ve all been fair … They don’t have any 
trouble because of it too.”   
Grower (Stanthorpe)

CASE STUDY #4:  
NORTH-EAST RIVERINA REGION: GRIFFITH

231  Australian Bureau of Statistics, 3218.0 - Regional Population Growth, Australia, 2016-17 (24 April 2018) <http://www.abs.gov.au/AUSSTATS/abs@.nsf/
DetailsPage/3218.02016-17?OpenDocument>.

232  Interview with local industry expert.
233  Interviews with labour hire provider and grower.
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Sustaining consistent labour supply  
in the region 
Despite the changes in some crops and 
increased mechanisation of harvesting, the 
region’s farms still demanded significant 
supply of labour to perform low-skill roles 
in picking, packing and grading. The range 
of crops and the nature of citrus meant that 
the labour demand was relatively consistent 
across most of the year.

The region has received several waves of 
permanent migration over many years. 
Italians, the main group, have been in the 
region for decades and descendants of these 
early immigrants own many of the farms. 
Indians and Pacific Islanders are also present 
in significant numbers. Many people from 
each group started out in low-skill jobs 
before moving up to own farms or work as 
labour hire contractors. There are apparently 
many undocumented workers in the Indian 
and Pacific Islander populations who have 
arrived on tourist visas, overstayed or 
absconded from the SWP.

The region is an approved location for the 417  
visa extension and growers rely on temporary 
migrant workers. Because of the relatively great  
distance from the nearest major city and the  
lack of local tourist attractions, migrant  
workers in Griffith tended to be focused on 
work, either for the 88 days (417 visas) or 
longer-term for the money (in the case of 
undocumented workers in particular). The 
distance from Sydney also meant that many 
temporary migrant workers had their own 
vehicles. If not, their options for work were 
more limited to staying in a hostel that offered  
transportation to farms, or relying on labour  
hire contractors’ accommodation arrangements.

Griffith offered a wealth of options for 
growers seeking temporary labour for 
low-skill jobs. These included multiple 
backpackers’ hostels, a Harvest Recruitment 
Office, multiple formal labour hire 
contractors with offices in the city and many 
smaller, informal labour hire contractors. 
The Harvest Recruitment Office located 
in the city was not a major supplier of 
labour but was very involved as a sponsor 
of the SWP. Backpacker hostels were more 
major suppliers of WHM labour to farms. 
Hostels operated either as free recruitment 
agents or as labour hire contractors when 
providing WHM labour to farms. The many 
informal labour hire contractors operating 
in the region provided a strong supply of 
undocumented labour, many of whom 
were from the local permanent and semi-
permanent Pacific Islander community.

Large farms could benefit from the SWP and 
local labour due to their purchasing power 
and demand for long-term labour. They 
also enjoyed the benefit of being able to 
supply their products direct to international 
buyers, thus avoiding the local supermarket 

oligopoly and local market opaqueness and  
uncertainties. Of course selling internationally  
added the issue of negotiating currency 
foreign exchange fluctuations. However, such 
fluctuations also potentially impact domestic 
prices in any event and was considered 
insufficient disincentive to export given the 
issues with local markets and supermarkets. 
For small farms, the SWP was not practical 
for direct hire due to shorter picking seasons 
and economies of scale with the efforts and 
costs involved in using the SWP. Therefore, 
smaller farms needed to access SWP workers 
via labour hire or use WHMs or other labour 
hire. There was no evidence from the farms 
interviewed of efforts to address labour 
supply challenges by making low-skill jobs 
more attractive to workers.

The FWO did not appear to have a 
strong presence in the Griffith area. One 
accommodation provider/labour hire 
contractor had received only one phone call 
from the FWO in 12 years of operation. There  
was no notable union presence in the area.

Labour supply challenges
The local economy was strong at the time 
of research and there were several large 
employers demanding permanent, low and 
semi-skilled labour. Therefore, it seemed that 
there was little practically-available supply 
of low and semi-skilled labour amongst the 
local permanent population with legal right 
to work. However, this did not seem to have 
increased pay or conditions in low-skill jobs 
due in part to growers’ limited capacity to 
pay more.

Consistent with our survey findings that 
crops are sometimes left unharvested due 

to unreliable supply of labour, reported 
in Chapter 6, one grower spoke of this 
happening. This farm was located almost an 
hour’s drive from the major accommodation 
housing workers. The backpackers’ hostels 
would not drive workers beyond a certain 
distance and it was apparently difficult 
to convince workers with their own 
transportation to travel long distances. 
This grower would often have only 45% of 
promised workers attend on a given day. 
However, the major cause of crops being 
unharvested for this grower was the sale 
price dropping below the cost of harvesting. 
This grower of zucchini, pumpkins and 
onions said that this happened about 40% 
of the time. For him, 80% of the total cost 
of production was in the harvest. This lack 
of control and information available to 
growers about market prices and factors that 
influence the market price was a cause of 
frustration, uncertainty and wastage, as well 
as preventing them from increasing pay and 
conditions to attract workers.

STAKEHOLDER PERSPECTIVES: 
REPUTATION 

“Most of them have at least one story to 
tell. I mean we backpackers — I think what 
comes up the most is cities like Bundaberg or 
Mildura or — yeah I don’t know, cities like 
that, Griffith … These are places where all 
the backpackers say, ‘Don’t go there, don’t 
go there…”     
WHM (Stanthorpe)
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STAKEHOLDER PERSPECTIVES: COLLABORATION

“I don’t think there’s anyone else in the community that can provide the service that [we 
do] at the moment.  There are people in the community who are assisting migrants to fill 
in forms and they will charge them extra amount of dollars to do the job that I am doing 
for nothing …They are immigration forms.  For a bridging visa, the 108, some of our 
people are charging $200, $300, $800 for this kind of work when I am doing it for the 
love of helping people.”    
Community Centre representative (Griffith)

“It’s part of our support.  If they want sugar and we have sugar, we can provide them 
with sugar or with flour.  But if they don’t need it, then we don’t provide it.  It’s just 
emergency need.”     
Reverend (Griffith)

“Look, there’s one particular [employer] that we haven’t dealt with for a while. It got to 
the stage where some of the girls were being harassed by some of the employees, so we 
talked to the employer, and said, ‘Okay, what we’re going to do is put nothing but blokes 
in here. Nothing but guys.’”     
Accommodation provider and labour supplier (Griffith)

“We ring the contractor first and you know, solicit his side of things, and if we can’t get 
a satisfactory conclusion, then we get the person in here, we write out a report and we 
send it to Fair Work … then it’s up to Fair Work then to take it on with the job seeker … 
I have lost contractors over things like that, and I have withdrawn services to contractors 
over things like that, if it’s pretty apparent.”     
Harvest Recruitment Office (Griffith)

“They said they weren’t paid for quite some time. They didn’t even have a cent with 
them, when they came on the bus. When I picked them up, first thing they asked me, was 
if I could buy them a smoke. They were dying for a smoke. They had no money to buy 
smokes. I took them to a McDonalds and bought them a feed, took them home. Most of 
the time they were working, they never got any money. So I just asked the people around 
here that I used to go to school with, see if they can give them work at the farm, so they 
can make some money.”     
Individual community member (Griffith)

“I had people come to my home at any time of the day, 6 o’clock in the morning, 
7 o’clock, 9 o’clock, 10 o’clock at night.  I never turn anyone away because it’s my 
experience that these people genuinely need help.  If they come at this time I understand 
because they need to work to support their family.”      
Community Centre representative (Griffith)

“I met one, two, three person out there in the [church] been here even more than 25 
years … they still doing the work.  … I’ve seen this with my own eyes, a person just, old 
men, pull it out.  They nearly got all the teeth out ... I said to them, there’s Panadol, just 
buy from the shop.”     
Former undocumented worker (Griffith)

“Often they don’t access health services very often. So usually when they come in, we see 
them when they’re acutely unwell, because generally they’re frightened to come to the 
hospital. … because they don’t tend to get any pre-natal care, and then by the time they 
come in, there could be things wrong with the baby, or diabetes, things like that. Often, 
they’re still out working [fruit picking] at eight and a half months pregnant.”  
Hospital social worker (Griffith)
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Compliance with Legal Standards 
There was little evidence of coordinated/
organised/formal collaboration or regulation 
to ensure compliance with labour standards. 
Unlike in Stanthorpe, and to a degree 
Mundubbera, the local council did not 
consider there to be a major problem of non-
compliance with labour standards and was 
taking limited steps to address it. However, 
there were many examples of informal 
collaboration and other efforts to regulate 
compliance with labour standards and to 
support workers. These related to supply of 
labour, regulation of minimum employment 
standards and support for vulnerable 
workers. See the ‘Stakeholder perspectives: 
Collaboration’ textbox for examples of such 
activities by a range of stakeholders.

Similar to Stanthorpe, Mundubbera and 
Mildura, two labour suppliers, the Harvest 
Recruitment Office and one hostel, had 
taken the responsibility on to cease or limit 
their supply of labour to non-compliant 
growers and labour hire contractors. At 
times this could be at a personal and 
economic loss to those involved. Many of 
these actions relied on reports from workers 
of underpayment, non-payment or other 
mistreatment.

Members of the Pacific Islander community 
in Griffith had provided support in the form 
of food, housing and work introductions 
for strangers or relatives who had run away 
from the SWP or other exploitative work 

situations. These workers had suffered 
non-compliance in relation to low pay, 
unpaid wages, excessive pay deductions and 
poor accommodation. They left these bad 
situations in the region or travelled to the 
region as they knew its reputation for having 
a large Pacific Islander community. This 
kind of support was strong in the Pacific 
Island community and was provided in cases 
of acute need and, in some cases support 
was given long term over many years. This 
was particularity the case with long term 
undocumented workers who had no access 
to social services and were reluctant to 
contact a range of formal support providers.

Community groups provided migration 
advice, such as helping to apply for bridging 
and protection visas (and providing clothing 
and food) for undocumented workers living 
in the region. Churches and community 
groups provided clothing and food.

Churches and a hospital social worker 
provided assistance to migrant workers 
(both undocumented and those with valid 
working visas) to access social services. 
The social worker guided WHMs without 
Medicare or health insurance to make 
hardship applications to reduce or avoid 
medical bills. She also tried to encourage 
the local undocumented population to use 
hospital services, particularly early in their 
pregnancies as there was a problem with late 
presentation to hospital with acute problems.

The Salvation Army recently conducted 
workshops in Griffith to inform the local 
community about their work rights and signs 
of modern slavery. They ran a workshop, 
attended by hundreds of Pacific Islanders 
from the local area and who travelled 
from surrounding regions. The efforts of 
the Salvation Army appear to have been a 
good initial source of information and to 
have sparked some hope amongst both the 
Pacific Island communities and community 
support workers. However, at the time of the 
workshops, there was not yet any evidence of 
a plan for formal, ongoing arrangements and 
that program is no longer funded.

STAKEHOLDER PERSPECTIVES 

“Farmers say there are labour shortages 
but that is not accurate. Their service has 
worked hard to diversify into conventional 
recruitment to provide services to everyone 
not just backpackers — this is the true value 
of being in a place like … Some growers 
sensationalise what’s going on. This may 
be their reality, but it’s their conditions 
of employment i.e. their wages and 
accommodation that gives them a shortage.”      
Manager (Labour Recruitment Office) 

82 Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 

2540

2540



Harvest Labour Services
Within 11 regions in Australia, the Harvest 
Labour Services and the National Harvest 
Labour Information Service connect workers 
with growers to help minimise local labour 
supply challenges. For growers, this service 
is designed to screen and match workers to 
available farm work.234 Having interviewed 
representatives of seven of these regional 
offices, we found that each operated slightly 
differently. While some operators supplied 
labour directly to growers, many offices 
also supplied to labour hire contractors. 
In some cases, the offices did passport 
checks and VEVO eligibility and provided 
FWO brochures to workers. However, the 
relationship was not always cordial as many 
offices felt that the FWO, “don’t do much to 
investigate after they are contacted”. In terms 
of the challenges the recruitment offices face, 
there was a mixed response. Some felt that 
growers did not treat their workers well and 
that growers would not face labour shortages 
if they treated their workers properly.235 

Most Harvest Labour Services offices 
met growers, their associations and visited 
farms to assess operations so that “it’s easy 
to tell who is a good operator and who is not”. 
The signs of a good operation were usually 
apparent. Similarly, the Harvest Labour 
Services checked local accommodation 
services, pay rates and the supervision of 
workers and many offices report that 95% of 
farmers are “doing the right thing”.236 

These services engaged with all types of 
horticulture workers, however a lot of their 
work was with WHMs (around 90%), with 
the remaining 10% involving local workers. 
There seemed little collaboration between 
these services and the FWO and Federal 
Police, although they did encourage some 
workers to report to the FWO. One manager 
stated that the FWO “blow into town once or 
twice a year but I’ve not seen them do anything 
constructive in cleaning up unscrupulous 
operators and reporting names of unscrupulous 
operators to the FWO results in no action 
being taken.”237  Some providers reported 
the existence of good cooperation and 
collaboration between stakeholders in the 
area and many suggested that their offices 
had contributed significantly to coordinating 
and “cleaning up the industry”.238 

Conclusion: How to grow multi-
stakeholder collaboration within regions
These four cases indicate that regional 
solutions have helped to address the two 
biggest challenges facing the horticulture 
industry: ensuring a reliable supply of 
labour; and ensuring that employers, 
accommodation providers and other relevant 
actors comply with the law and otherwise 
treat workers well. These goals should be 
seen as interrelated to protect the industry 
from reputational damage and address 
sources of current labour supply challenges. 

This Chapter has indicated that much 
is already being done by a range of 
stakeholders to ensure a sustainable 
supply of labour and to ensure widespread 
compliance with labour standards in some 
locations. 

Existing literature suggests that both formal 
and informal networks must operate in 
tandem to sustain industry knowledge, 
co-regulation and enforcement of labour 
standards. Through successful regional 
partnerships it is possible to address 
the twin challenges of labour supply 
challenges and non-compliance with 
labour standards. 

These four cases show that each region 
will approach these challenges differently, 
drawing on their particular strengths and 
local knowledge in a variety of ways to 
attract and retain a dependable labour 
force operating in a compliant industry. 
Moreover, regional differences will often 
demand differing regional responses to these 
challenges. Much of this relies on a genuine 
multi-stakeholder attempt to rid the industry 
of disreputable and often illegal non-compliant 
intermediaries to remove excessive costs, 
misinformation and non-compliance. 239

For those wishing to replicate community 
collaboration in a wider range of regions, 
there is much to learn from these case 
studies. Certainly there are regionally specific 
reasons for more successful collaboration 
in some locations than in others. These 
include geographical, crop timing, eligibility 
for WHM extension 88-day work, and 
existence of tourist attractions, each of 
which may impact the attractiveness of an 
area to WHMs and therefore labour supply. 
They also include the presence of individual 
community leaders who see the value, and 
shared regional interests, in treating workers 

well. Identifying these individuals should 
be possible through existing networks such 
as regional FWO offices, Harvest Labour 
Service offices and, in some cases, local 
councils. The 11 locations in which Harvest 
Labour Services operate offer a strong 
possibility for a collaborative connection 
between growers, workers and regulators.240  

Finally, while our case studies found differing 
levels of interest in the issue within local 
councils, they remain a potentially influential 
actor, and point of contact for stakeholders, 
within regions. Educational facilities (schools 
and further education and training agencies) 
are also important stakeholders that could 
help to attract younger Australians into the 
industry. For instance, this could take the 
form of a gap year offering the opportunity 
for Australians to get life experience before 
deciding or committing to graduate studies, 
apprenticeship or employment.

Community stakeholders do play an 
important role in helping to regulate labour 
markets and labour standards. Equally, the 
simple act of hiring labour from reputable 
sources and calling out those that do not 
is the single biggest step that growers 
can take to reduce non-compliance. By 
working together with accommodation 
providers, religious and welfare agents as 
well as local, State and federal governments, 
growers are well positioned to reclaim 
directly their industry as ethical, dynamic 
and sustainable across all regions in Australia. 

234  Interview with Department of Education. See also Department of Jobs and Small Business, Australian Government, Harvest Labour Services (3 September 2018) 
<https://www.jobs.gov.au/harvest-labour-services>.

235  Interview with director (Harvest Labour Service).
236  Interview with multiple harvest offices.
237  Interview with managing director (Harvest Recruitment Office). 
238  Ibid.
239  Graeme Hugo, ‘Best Practice in Temporary Labour Migration and Development: A Perspective from Asia and the Pacific’ (2009) 47 International Migration 45, 58.
240  Clibborn, above n 199.
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Introduction

Accommodation providers play an important role in sustaining the 
horticulture industry not just by providing accommodation, but also 
by providing transportation to and from farms as well as important 
information about the availability and nature of farm work. 

However, there is significant variation in the 
nature, quality and cost of accommodation 
for different types of workers in different 
geographical regions in Australia.

Further, while growers may have traditionally 
managed their labour needs through direct 
employment, many growers now engage 
workers through labour hire companies who 
either supply their own accommodation or 
work closely with accommodation providers 
to recruit and house workers on their behalf. 
As such, growers are often unaware of how 
workers experience accommodation and 
transport services despite the fact that the 
business model of many accommodation 
providers has depended heavily on ‘building 
relationships’ with growers.241 While this 
can present positive opportunities for 
workers and growers, it can also entrench 
the vulnerabilities of farm workers and 
undermine grower’s ability to secure a 
dependable workforce for their farms. 

Different types of workers engage in 
accommodation and transport services in 
different ways. For example, working holiday 
makers (WHMs) rely heavily on hostel 
and caravan park accommodation where 
transportation are provided as an add-on 
cost. By contrast, the Seasonal Worker 

Program (SWP) requires employers to detail 
accommodation and transportation services 
as part of their sponsorship arrangement. 
While housing is rarely provided for local 
workers, there is also limited or no provision 
of public transportation for local workers 
to access farms in remote locations. There 
is also some evidence that undocumented 
workers are housed in substandard and 
illegal premises, however the scale of this 
problem is difficult to quantify.

When looking at transport services, most 
farms, by their very nature, are located in 
very remote areas and most fall outside main 
public transportation hubs. For example, 
Darwin’s growing region is over one hour 
south of the central business district and 
public transport is minimal to non-existent, 
while other regions might be more accessible. 
Therefore, notwithstanding geographic 
variation, the provision and nature of 
transportation is an important component of 
ensuring horticulture regions have a secure 
labour supply. 

Research indicates that access to 
transportation services can differ between 
local and foreign-born residents accessing 
farm work and also differ on gender lines.242 
Because there is a strong relationship 

between access to transport and economic 
outcomes both for workers and firms, there 
is therefore an urgent need for more localised 
research which analyses the disparate 
transport challenges facing different regions 
within the horticulture industry. 

In many respects, accommodation and 
transport are inseparable from horticulture 
work itself because they can contribute to 
positive interactions within the industry, 
or entrench further vulnerabilities.243 As 
with the horticulture industry in many 
other countries, access to accommodation 
and transport services is segmented by 
the type of labour and visa status of the 
worker.244  For example, approved employers 
under the SWP are required to provide 
accommodation and transportation services 
as well as pastoral care, however this differs 
slightly from New Zealand’s Recognised 
Seasonal Employer scheme (RSE) where 
the exact amount of deductions taken from 
wages for accommodation and transportation 
is formalised in the contract and provided to 
both the worker and the government prior 
to the worker’s employment.245 While the 
dependence of SWP on employers to supply 
these services can create vulnerabilities 
when exorbitant deductions are made, case 

CHAPTER NINE 
REGIONAL INFRASTRUCTURE: 
ACCOMMODATION AND 
TRANSPORT SERVICES     

241  Underhill et al, above n 23.
242  Lynn Dobbs, ‘Stuck in the Slow Lane: Reconceptualizing the Links between Gender, Transport and Employment’ (2007) 14 Gender, Work & Organization 85; Evelyn 

Blumenberg, ‘Immigrants and Transport Barriers to Employment: The Case of Southeast Asian Welfare Recipients in California’ (2008) 15 Transport Policy 33.
243  Clibborn, above n 199.
244  O’Brien, above n 184, 43.
245  Howe et al, Sustainable Solutions, above n 4, 66; Department of Jobs and Small Business, Seasonal Worker Programme – Useful Links (7 November 2018) <https://www.jobs.

gov.au/seasonal-worker-programme-useful-links>.
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study data collected in this report suggest 
that accommodation and transport for SWP 
workers were more regulated than for other 
workers such as WHMs and other temporary 
migrant workers. 

As indicated above, accommodation 
providers, often offer many more services 
than just accommodation. Some may operate 
as a labour hire paying workers directly 
from growers, and many others provide 
transportation and employment advice as 
part of their service. However, we found that 
the ability of different types of workers to 
access and benefit from these services was 
bifurcated. 

The evidence from the case studies in this 
report suggests that different workers and 
visa types have different experiences of 
accommodation and transport services. 
For example, when looking at WHMs there 
was a tendency for these workers to be 
housed in accommodation arrangements 
which supplied transportation to farms. 
This contrasted with other farm workers, 
particularly local workers. For example, in 
Chapter 7 we examine numerous reasons 
why local workers may not be attracted to 
the horticulture industry. One representative 
from the Queensland Agriculture 
Workforce Network (QAWN) believed that 
transportation was one significant barrier for 
locals sourcing farm work. She stated that:  

  “Most of them [locals] wouldn’t have cars. 
Most of them might not even have a licence. 
They might not have a family member who 
holds an appropriate licence to help them 
with getting their hours up.  We’re a bit blind 
— well not we specifically, but there are some 
employers that are blindsided by the stigma 
around regional job seekers and transport. 
Transport is the biggest issue.”246

International research indicates that car 
ownership increases the likelihood of local 
workers being employed and therefore 
leaving welfare. Access to vehicles also 
leads to increased hours of work for welfare 
recipients.247 Within rural and regional areas,  
these issues are more acute and will become 
even more potent if public transportation is 
not improved. For example, in areas where 
investment in horticulture is expected to  
increase significantly there are major concerns  
regarding the provision of transport and 
other infrastructure that could potentially 
inhibit this growth. A report on the future 
viability of the Sunraysia region noted that: 
“current challenges around the availability of 
affordable accommodation, transport, healthcare 
and childcare across the region will need to be 
addressed to support workforce participation  
and growth.”248

Within the Mildura area, there is also 
evidence that labour hire contractors 
influence how accommodation and transport 
services are used by farm workers. One 
government report stated that contractors 
could give workers envelopes with wages 
from which accommodation, transport 
and often a finder’s fee had already been 
deducted. This could result in workers 
getting hourly rates ranging from $10 to $15 
an hour. Another study reported that there 

were instances where workers ended up with 
only $20 to $40 a day after expenses were 
deducted, for a full day’s work.249  

Findings
1. Working hostels and other 
accommodation providers play a central 
role in managing labour supply challenges 
in many regions by supplying farm workers 
to growers. Some of these also play a role 
in fostering greater compliance with labour 
standards by selectively choosing growers 
and only sending workers to farms with a 
reputation for compliant labour relations. 

2. There is considerable variation 
in the costs of privately-operated 
accommodation and transportation 
services both between and within 
different groups of workers. The more 
vulnerable the worker, the more likely they 
are to be exposed to exploitation through 
being forced into poor quality, high cost 
accommodation close to farm locations. 
The variation in accommodation and 
transport arrangements, and the degree of 
vulnerability of different workers, means 
regulation of accommodation and transport 
needs to be sensitive to local circumstances, 
and the most effective response to problems 
with exploitation of workers is through 
collaboration of the various stakeholders.

246  Interview with Queensland Agriculture Workforce Network (QAWN) representative. For information about QAWN see: Queensland Farmers’ Federation, Queensland 
Agriculture Workforce Network (QAWN) <https://www.qff.org.au/projects/rural-jobs-skills-alliance/queensland-agricultural-workforce-network-qawn/>.

247  Paul M Ong, ‘Car Ownership and Welfare-to-Work’ (2002) 21 Journal of Policy Analysis and Management 239; Tami Gurley and Donald Bruce, ‘The Effects of Car Access 
on Employment Outcomes for Welfare Recipients’ (2005) 58 Journal of Urban Economics 250.

248  Victorian Skills Commissioner, above n 167, 12.
249  Forsyth, above n 76, 154.
250  Howe et al, Sustainable Solutions, above n 4, 88. 

STAKEHOLDER PERSPECTIVES: 
TRANSPORT 

“In terms of the cohorts that we are looking 
at there are the primary barriers, the lack 
of licence because our farms are not within 
walking distance.  Our public transport 
system is irregular and it’s sporadic and it 
doesn’t go where our farms are located.”      
QAWN (Bundaberg)  
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Growers rely heavily on accommodation 
providers to access temporary migrant 
workers. The National Survey of Vegetable 
Growers revealed that 40% of growers 
surveyed had used labour hire firms to access 
workers and 29% had recruited through 
hostels. Growers who used hostels to recruit 
were most likely to employ temporary 
migrants compared to Australian workers. 
Among growers surveyed, 15% had a formal 
business relationship with a hostel that 
provided accommodation to their workers.250  

Accommodation providers are an important 
part of how growers conduct their business 
and how they access available labour, 
particularly during short intense harvesting 
times when labour needs fluctuate. While 
each region and type of farm had different 
labour requirements, survey data revealed 
that growers who had less difficulty 
recruiting labour were significantly less likely 
to recruit workers through ‘youth hostels’. 
The propensity to recruit through hostels 
was also significantly higher than average 
among those growers who only needed 
workers for less than six months.251  

Similarly, growers reported that for some 
crops, they required dozens, if not hundreds, 
of workers at short notice, and then at 
other times the demand almost completely 
fell away. The case studies found that 
many accommodation providers played an 
important role in supporting labour supply 
in situations of fluctuating grower demand 
for workers. They used local knowledge of 
growers needs, as well as labour demand in 
previous seasons, to inform workers via social 
media of up-coming work opportunities. 

For example, one grower reported that 
they will “get the same people back every day 
for months [in] potatoes and sweet potatoes or 
strawberries or capsicums”, but then draw on 

lists of workers supplied by hostels to meet 
the changing demands each day based on 
the crop being picked. 252 Workforce needs 
could fluctuate from 55 return local workers 
and family members, to the need for 400 
temporary workers that were required during 
the peak picking season. The need for such 
flexibility in labour allocation meant that 
growers had to rely on sourcing different 
workers each day to pick crops where the 
harvesting process was more physically 
demanding and unattractive. 

While accommodation providers maintain 
a central role in housing workers employed 
in the industry, they have attracted criticism 
due to their ability to control access to 
horticulture jobs. Since many WHMs 
gained work exclusively through hostels 
and given they were generally employed 
casually, hostels had an exclusive power to 
supply work to, and withdraw work from, 
WHMs. This is supported by media reports 
which have recorded cases where hostels 
attract workers to their hostels via social 
media on the promise of work which may 
never eventuate, leaving workers to pay 
accommodation costs while waiting for work 
to flow through.253   

The Victorian Inquiry into the Labour Hire 
Industry also found considerable evidence of 
non-compliant labour hire and inadequate 
accommodation providers, particularly in 
regional areas that relied heavily on WHMs 
and other seasonal workers. One submission 
relating to the Sunraysia region noted a 
hostel that housed over 400 workers, who 
were paid $12 an hour with deductions of $5 
for transport each way every day and $130 
for accommodation with half a dozen people 
in one room. 254 

251  Ibid 89.
252  Ibid 42.
253  Underhill et al, above n 23. 
254  Forsyth, above n 76, 178.

FINDING #1 ACCOMMODATION SERVICES PLAY A CENTRAL 
ROLE IN MANAGING LABOUR SUPPLY CHALLENGES

STAKEHOLDER PERSPECTIVE: 
ACCOMMODATION

“I can only imagine what it would do 
to a farmer trying to work, sleep and 
manage his (sic) operation while being 
squeezed by supermarkets, worrying 
about the threat of or actual storm 
damage smashing his (sic) livelihood 
and coordinating pickers, packers, 
transport agents, box suppliers, 
equipment bureaucracy, a mechanic, his 
wife and family and the bank.”  
Hostel owner (Mildura) 
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There is considerable variation in the 
quality of accommodation provided in the 
industry, particularly where accommodation 
providers take on multiple roles, blurring 
the line between labour contractors and 
accommodation providers.255 The exercise 
of dual roles can be both beneficial and 
detrimental to the welfare of workers and 
the industry more broadly.  In one case 
we found that accommodation providers 
played a vital regulatory role in the industry, 
by spending considerable time and effort 
connecting workers to trusted contractors 
and growers.256 One caravan park owner in 
Queensland stated:  

  “We now rarely will touch a contractor who’s 
got one name and a mobile phone number  
and even if they ring us, we’ll go “no we 
haven’t got anybody”, because you can’t  
track them down later on.”257  

Hostel owners can also use their central 
place in the labour supply chain to ‘screen’ 
workers. One hostel owner in New South 
Wales stated: 

  “We just spend most of our time turning  
people away, but we can also be selective as 
well about who we say ‘yes come’ and who  
we say ‘no’ to. We take a dim view of people 
who get drunk and fight with each other. We 
take a dim view if we have work for people 
and they don’t go for varying reasons, because 
that’s our relationship with a farmer that gets 
screwed around and ultimately that is more 
important than they are.”258 

This hostel owner stated clearly on its 
website that the hostel could not guarantee 
work and that workers were discouraged 
from visiting the area when work is scarce. 
The hostel also stated that they are ‘picky’ 
with growers, collecting a database of over 

600 trusted growers in the area. This hostel 
owner also related that on occasion he had 
‘rescued’ backpackers from unsatisfactory 
employment or housing situations. The 
owner felt strongly that there was a need for 
legislation to identify those people (in illegal 
share housing) so that all accommodation 
providers were on the same playing field.259  

These examples show that accommodation 
providers often mediate relations between 
workers and farms and represent an 
important vetting stage for growers and 
workers to understand and assess the nature 
of their employment. Accommodation 
providers also educate workers about the 
availability of work which assists WHM, and 
other temporary workers, to decide which 
regions to visit. There is also evidence that 
accommodation providers work closely with 
local councils and growers to ensure that 
there was sufficient local accommodation 
by undertaking regular bed audits that 
synchronise with picking schedules. Some 
accommodation providers also assist with 
tax and visa advice, as well as considerable 
pastoral care, for temporary farm workers.260  

Indeed, in one of the regional case studies 
we were told that the checking-in process for 
one caravan park could take up to an hour 
due to the detailed information provided 
about available work. As the owner noted:

  “Because we are going to explain everything 
to you. Which farm, what are they doing, how 
much do they pay and which one should suit 
you better. If a big guy was coming here,  
we’d go to him and say look you can go to  
this farm because they have high trees, you 
won’t have any problem. You are a small girl, 
go and talk with this farmer because maybe 
they will put you in the shed or they have a 
small tree, you won’t have a problem there.  
It’s time consuming.”261 

On occasions, accommodation providers 
offer information leaflets outlining their legal 
rights including advice about how best to 
prepare for work in the horticulture industry. 
Many local growers were appreciative, as 
well as highly dependent, on these efforts to 
orientate their workers. One caravan park 
manager had designed and distributed a 
detailed map of the local area, which was 
subsequently copied by the local Harvest 
Recruitment Office to give to their clients. 

255  Interview with hostel owner (Mildura).
256  See also Clibborn, above n 199.
257  Interview with caravan park owner (Mundubbera).
258  Interview with hostel owner (Mildura).
259  Joint Standing Committee on Foreign Affairs, Defence and Trade, above n 11, 24.
260  Interview with caravan park manager.
261  Interview with caravan park manager.

FINDING #2 THERE 
IS CONSIDERABLE 
VARIATION IN THE 
PROVISION OF 
ACCOMMODATION AND  
TRANSPORT SERVICES

STAKEHOLDER PERSPECTIVES 

“There are difficulties identifying how to overcome some of the problem with 
accommodation in the horticulture industry. ‘While there is a limit to the 
number of people you can have on a premises...the problem with all of those 
laws is that if you want to inspect somebody’s premises, you’ve got to tell 
them that you’re coming.  So, then they chase all of the people out, and then 
they only have the right amount of people on the premises when you turn up. 
Under that sort of system, you’ve got to be pretty stupid to get caught.”  
Local government official (Mildura)

“Now, first of all, the bloody sheds shouldn’t be stuck against the house. 
This one caught on fire.  You’d want to see the wires under there where the 
kids were and everything.  They couldn’t get enough power to come to the 
back bedrooms, so they stuck a three-inch nail into the box as a fuse.  So, the 
bloody thing melted down and the house caught on fire. There’s about a dozen 
or more people living in there.  This one here is just chock-a-block.  They 
all work at the farms.  That house over there has just been bought. This one 
here, there’s about 12 people in there or more out the back. Have a look up 
there.  Caravan over there on the lean-to, that’s against the law.  Another one 
over there.  A caravan over there, there’s about 15 or 20 people in it, the same 
bloody family.”  
Local government official (Swan Hill)

“Some of the big firms … that employ a lot of people with really good jobs 
and good salaries. If you came here (to Robinvale) you’d probably go and live 
in Mildura and drive down here, because there’s no accommodation. But a 
lot of the workers will just live anywhere. The more middle-rung employees to 
highly skilled, they want a good house. Some of the others are prepared to take 
something a bit dodgy…The firms in the area admit that they get really poor 
value from their employees, who have to drive long distances to get to their 
properties … So maybe the bigger horticultural producers, in time, will build 
some more accommodation; but it won’t be enough.”  
Local business operator (Robinvale) 
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In one region, when there was a lack of 
accommodation to house workers for the 
imminent picking season, the owner of the 
local caravan park initiated a collaboration 
with the local council and growers to set 
up a temporary camping area for WHMs 
and other temporary farm workers. Part of 
the arrangement was that workers could 
access an overflow camping site facility at 
the cheaper rate of $5 a night in exchange 
for the visitors undertaking some voluntary 
activities with the local Rotary Association.262  
However, while there are examples of good 
practice within the industry, accommodation 
providers have also attracted adverse 
attention, including reports that horticulture 
workers are being exposed to exorbitant 
rents in illegal share houses.263  

These types of share houses, of which one 
hostel owner claimed there were over 100 in 
the Bundaberg region, are often difficult to 
locate. However, their existence undercuts 
legitimate and ethical operators. For 
example, undocumented workers tended to 
be housed in share houses often owned or 
leased by their contractor. As one labour hire 
contractor reported, “They [undocumented 
workers] just hide. Like let’s say, you rent a 
house and something like that and you can  
hide easy.”264  A former undocumented 
worker described how contractors are 
vigilant in ensuring undocumented workers 
do not make local connections and remain 
concealed, describing how “the contractor 
will just sleep in the car outside [the houses of 
undocumented workers] and watch them. So  
no-one walks outside.”265 

One witness told an Inquiry into labour 
hire that a house owned by a labour 
contractor with three bedrooms was housing 
approximately 20 people. The kitchen had 
been taken over as accommodation and the 
residents were cooking in the yard.266 These 
reports are commonplace with suggestions 
that hostel networks are experiencing higher 
vacancy rates due to illegal contractors 
that house their workers in their own 
accommodation that is out of sight to the 
general population.267  

In one of the regional case studies presented 
in this report, a local government official 
drew attention to the main street of the town 
where there were many painted-out shop 
windows, indicating where shops had been 
converted into illegal accommodation.  He 
lamented, “one of those used to be a very large 
menswear shop, and God knows how many  
bunks are in there, that’s what will be in there.”268  

Accommodation providers can have a very 
positive impact on the horticulture industry 
by assisting growers to source labour 
efficiently. Working hostels ensure that 
“people aren’t sitting around”269 and in many 
respects growers have come to rely heavily 
on accommodation providers to secure 
workers particularly during the chaotic 
harvest period. 

However, these dependencies can also have 
a negative effect on the employment of local 
workers. Outside of the ‘core’ workforce of 
local non-seasonal workers, the hostels can 
often have monopoly control over the supply 
of seasonal labour coming from outside the 
area, thereby making it difficult for other 
groups of workers to gain access to local 
employment. As far back as two decades ago, 
the Bundaberg Fruit and Vegetable Growers 
stated that the practice of employers 
approaching hostels directly for workers 
can disadvantage the local labour force, 
particularly as hostels coordinate WHMs and 
transport them to farms. 

These issues remain a concern today. 
According to one local employment services 
manager, “there are some farms that do employ 
locals, but generally it is a little hard for people to 
get into the majority because they tend to use the 
backpacker hostels.”270 

While accommodation impacts different 
groups of workers in different ways, housing 
does have an influence on the reputation 
of the whole industry. The numerous 
media accounts of substandard housing, 
unauthorised deductions and reports of 
withholding workers passports can only serve 
to entrench problems with attracting and 
retaining labour within farming regions.271  

It is interesting to note that some growers in 
California are addressing labour shortages 
by returning to onsite accommodation. 
Research indicates that some Californian 
farmers are increasingly building 
accommodation on their farms to attract 
and retain farm labour given the drop in 
Mexican farm workers coming to the area 
looking for work. For example, Californian 
vegetable grower Tanimura and Antle are 
constructing an 80-100 bed apartment 
building designed for single men and larger 
apartments designed to house up to eight 
residents to attract and retain farm labour. 
While this option is more viable for the larger 
firms or firms who combine their needs, 
it does indicate that growers recognise the 
importance of accommodation in attracting 
labour into the area.272 

262  Interview with caravan park owner.
263  Frances Adcock, ‘Illegal Hostels Hurt Backpacker Region’ ABC Rural (online), 10 December 2013 <https://www.abc.net.au/news/rural/2013-12-10/illegal-

hostels/5147054>; Marina Freri, ‘Working Holiday-Makers “Exposed to Exploitation”’, SBS News (online), 28 February 2014 <https://www.sbs.com.au/news/working-
holiday-makers-exposed-to-exploitation>.

264 Labour hire contractor (Orange).
265 Former undocumented worker (Griffith).
266 Forsyth, above n 76, 179.
267 Underhill et al, above n 23.
268 Counsellor (Swan Hill).
269 Hostel owner (Mildura).
270 Howe et al, Sustinable Solutions, above n 4, 90.
271  ‘More Than $1m in Lost Wages Recovered for 2,500 Fruit Farm Workers’, The Guardian (online), 22 November 2018 <https://www.theguardian.com/australia-

news/2018/nov/22/more-than-1m-in-lost-wages-recovered-for-2500-fruit-farm-workers>; Joshua Robertson, ‘Mia Ayliffe-Chung’s Mother Battles Exploitation of 
Backpackers in Australia’, The Guardian (online), 11 July 2017 <https://www.theguardian.com/australia-news/2017/jul/11/mia-ayliffe-chungs-mother-battles-exploitation-
of-backpackers-in-australia>. 

272  Phillip Martin, Immigration & Farm Labour, UC Comparative Immigration & Integration Program (Forum on migrant workers in agriculture, The University of Sydney, 
15 November 2018).

STAKEHOLDER PERSPECTIVE: 
ACCOMMODATION

The current arrangements of 
hostels supplying WHM to growers 
discriminates against the local labour 
force who find it difficult to access the 
work sources. The Commonwealth 
Employment Service does not seem to 
be playing an active role in promoting 
and training local labour to fill the 
positions on farms.  
Joint Standing Committee on 
Migration, Working Holiday 
Markers: More Than Tourists, 1997 
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PART 3:  
VISA OPTIONS 
AND REFORM
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Introduction
The Working Holiday Maker (WHM) Program 
was introduced as a bilateral agreement with 
the UK in 1975 to facilitate the movement of 
young people between the two countries for 
the purpose of work and travel. 

As of June 2018, the program had expanded 
to include 42 countries, 19 on subclass 
417 visas, and 23 on subclass 462 visas. 
The government also has uncompleted 
agreements with Papua New Guinea, Greece 
and Ecuador. 

The program has a dual purpose of 
providing a reciprocal opportunity for young 
people from Australia and partner countries 
to travel and work. WHMs travelling to 
Australia have always been permitted to work 
for the full 12 months of their visa, but until 
5 November 2018 for a maximum of six 
months with any one employer. 

WHMs have contributed to the horticultural 
workforce since the inception of the visa. 
Their significance as a source of labour 
for the industry has increased over time, 
and  particularly since 2005, when the 
subclass 417 visa was amended to provide 
the opportunity for WHMs to apply for an 
extension of their visa for a second year if 
they completed 88 days of work in specified 
industries in regional Australia. A further 
amendment in 2017 enabled subclass 462 
visa holders to apply for a visa extension for 
a second year if they completed 88 days of 
work in northern Australia. 

On 5 November 2018, the government 
announced further amendments to the 
visa, providing the opportunity for subclass 
417 visa holders to apply for a third year of 
work if they complete 6 months of work in 
their second year. This opportunity is also 
available for subclass 462 visa holders in 
regional areas throughout Australia (and not 
only in northern Australia), including the 
whole of South Australia and Tasmania. The 
government has also foreshadowed that it 
will increase the cap on numbers for some 
countries in the subclass 462 visa program.

The 2005 changes to the conditions of WH 
visas coincided an increase in the number 
of WHMs travelling to Australian between 
2005-06 and 2012-13 in the order of 223%. 
Between 2012–13 to 2017–18 numbers 
of WHMs have declined by 23%. Despite 
this recent decline, the number of WHMs 
granted visas in 2017-2018 is still very high 
by historical standards. These variations 
demonstrate that there is considerable 
fluctuation in the numbers of WHMs, which 
has implications for their reliability as a 
source of labour for the horticulture industry.

The changes announced in November 2018 
are also likely to result in a dramatic rise in 
WHM numbers in both the subclass 417 and 
462 visa programs. The precise impact on 
the horticulture labour market will depend 
on how attractive a three year visa with 
unlimited work rights is to young people 

CHAPTER TEN 
THE WORKING HOLIDAY  
MAKER PROGRAM     

TABLE 10.1 WORKING HOLIDAY VISA ELIGIBLE COUNTRIES

417 visa eligible countries (uncapped)

Belgium Finland Italy Norway

Canada France Japan Sweden

Republic of Cyprus Germany Republic of Korea Taiwan

Denmark Hong Kong Malta United Kingdom

Estonia Republic of Ireland Netherlands

462 visa eligible 
countries

Visa caps  
(462 visa)

Argentina 1500

Austria 200

Chile 2000

China 5000

Czech Republic 500

Hungary 200

Indonesia 1000

Israel 500

Luxembourg 100

Malaysia 100

Peru 100

Poland 500

462 visa eligible 
countries

Visa caps  
(462 visa)

Portugal 200

San Marino 100

Singapore 500

Slovak Republic 200

Slovenia 200

Spain 1500

Thailand 500

Turkey 100

United States of America No cap

Uruguay 200

Vietnam 200

VISE ENTITLEMENT VERIFICATION 
ONLINE (VEVO)
• Employers must have an Australian 

ABN to register for VEVO

• Employers must have good evidence 
of a person’s identity — such as 
sighting their passport

• Employers must request and retain 
the visa holder’s permission to check 
their details in VEVO.

• If an employer is not registered 
with VEVO, they can still check a 
worker’s visa status by requesting 
that the worker send their visa status 
directly from VEVO. VEVO enables 
the worker to send an email with 
information on their visa status.

90 Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 

2548

2548



from agreement countries, and also which 
countries in the subclass 462 visa program 
have the caps lifted. 

The evidence from the national survey and  
regional case studies presented in this Chapter  
relate to research conducted prior to the 
November 2018 changes to the WHM program.

There are no dedicated regulatory 
requirements for the employment of WHMs. 
WHMs are entitled to the same wages and 
conditions as local workers and the Fair Work 
Act 2009 (Cth) applies equally.

Employers are expected to take reasonable 
steps to ensure they are not allowing 
work in breach of the Migration Act 1958 
(Cth). This is supported by the employer 
sanctions provisions in the Migration Act 
sections 245AB–245AEB. One way that 
employers can check visa status of WHMs 
and other non-citizen workers is to use Visa 
Entitlement Verification Online (VEVO), 

although these checks are not mandatory  
for employers.

WHMs who wish to qualify for a visa 
extension must provide payslips as evidence 
of having completed the requisite 88 days of 
work. This places an obligation on employers 
to provide payslips detailing the days and 
hours of work.

The horticulture industry is heavily reliant 
on WHMs. However, there are challenges for 
growers in relying on WHMs as a primary 
source of labour and there have also been 
increasing reports of exploitation of WHMs. 
Both of these aspects provide risks for the 
horticulture industry in relying on WHMs to 
pick, pack and grade fresh produce. These 
two regulatory challenges are explored below, 
with reference to evidence from the case studies, 
the National Survey of Vegetable Growers, 
the scholarly literature and media reports.

TABLE 10.2 VISA GRANTS IN THE WORKING HOLIDAY VISA PROGRAMS 273

Subclass 417 
(first year visa)

Subclass 417 
(second year 
visa grants) 

Subclass 462 
(from 2005)

Subclass 462 
(second year 
grants)

Total

1995-96 40,273 40, 273

2000-01 78,642 78,642

2005–06 114693 751 115,484

2006–07 127,171 7822 1812 136,805

2007–08 142,516 11,826 3488 157,830

2008–09 166,132 21,775 6409 194,316

2009–10 150,431 25,315 7422 183,168

2010–11 162,980 22,500 7442 192,922

2011–12 184,143 30,501 8348 222,992

2012–13 210,369 38,862 9017 258,248

2013–14 183,428 45,950 10,214 239,592

2014–15 173,491 41,339 11,982 226,812

2015–16 159,409 36,264 18,910 214,583

2016-17 157,858 34,097 18, 647 409 211,011

2017-18 152,622 32,828 21,667 3,339 210,456

273  Senate Standing Committee on Employment, Workplace Relations and Education, above n 138; Department of Immigration and Citizenship, ‘Working Holiday Maker 
Visa Program Report’ (Australian Government, 30 June 2011); Department of Immigration and Citizenship, ‘Working Holiday Maker Visa Program Report’ (Australian 
Government, 30 June 2012); Department of Immigration and Citizenship, ‘Working Holiday Maker Visa Program Report’ (Australian Government, 30 June 2013); 
Department of Immigration and Border Protection, ‘Working Holiday Maker Visa Program Report’ (Australian Government, 30 June 2014); Department of Immigration 
and Border Protection, ‘Working Holiday Maker Visa Program Report’ (Australian Government, 30 June 2015); Department of Immigration and Border Protection, 
‘Working Holiday Maker Visa Program Report’ (Australian Government, 30 June 2016); Department of Immigration and Border Protection, ‘Working Holiday Maker 
Visa Program Report’ (Australian Government, 30 June 2017); Department of Home Affairs, ‘Working Holiday Maker Visa Program Report’ (Australian Government, 
30 June 2018).
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TABLE 10.3 WHM PROGRAM – REGULATORY CHALLENGES AND SUMMARY OF FINDINGS

Challenge #1:  Addressing the horticulture 
industry’s reliance on WHMs

Challenge #2:  Addressing concerns of worker exploitation

Finding #1 WHMs are the primary source of labour supply for 
the horticulture industry.

Finding #8 The WHM program has been associated with a significant 
incidence of horticultural worker exploitation 

Finding #2 WHMs are an effective labour supply for growers 
with crops with short or stop-start seasons as these 
growers necessarily experience a high turnover of 
workers because of the nature of their crops.

Finding #9 Underpayment of wages and poor conditions of work is a core 
element of the exploitation of WHMs engaged in horticulture 
work.

Finding #3 Some subclass 417 visa holders, particularly from 
Taiwan and South Korea, wished to work beyond six 
months in horticulture and were hampered by the 
restriction of six months work for a single employer.

Finding 
#10

Although piece rates can be an important tool in encouraging 
and rewarding greater productivity, there is evidence of an 
inappropriate use of piece rates in the employment of WHMs.

Finding #4 The heavy reliance on WHMs as the primary source 
of labour poses risks to the sustainability of the 
horticulture industry’s labour supply.

Finding 
#11

There is evidence of WHMs being overcharged for 
accommodation, food or transport, with these secondary expenses 
used to tie WHMs to farms in order to cover these expenses.

Finding #5 The opportunity for growers to realise productivity 
gains for training and investing in WHMs are limited 
because of the one-off, time-bound nature of the 
WHM visa.

Finding 
#12

There is more exploitation of workers in regions with an 
oversupply of WHMs.

Finding 
#13

There is inconsistent worker induction and occupational health 
and safety (OHS) training of WHMs.

Finding #6 The incentive of a visa extension for WHMs working 
in horticulture means that many WHMs work in 
the industry for the purpose of earning a migration 
outcome rather than an interest in horticultural work.

Finding 
#14

The 88-day requirement encourages exploitation by attaching a 
migration outcome to the performance of work.

Finding #7 Limiting the locations in which WHMs can engage 
in eligible work for the visa extension distorts the 
labour market .

Finding 
#15

There is a lack of oversight of the conditions of work of WHMs in 
the industry.

Finding 
#16

WHMs find it difficult to find horticultural work and the absence 
of a regulated, centralised portal listing farm work vacancies has 
led to the proliferation of unofficial sources, some of which seek 
to take advantage of WHMs’ vulnerability.
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Finding #1: WHMs are the primary 
source of labour supply for the 
horticulture industry.
There is no precise data on the number of 
WHMs working in horticulture. However as  
early as 2006 it was noted that WHMs were  
the ‘backbone of the harvest labour supply’.274  

In the intervening decade, WHMs’ labour 
contribution has become even more 
profound as the size of the WHM program 
has increased and in particular, because 
of the introduction of a second-year visa 
extension for WHMs who complete an 
88-day period of ‘specified work’ in 2005. 
The program has also been opened up to 
new partner countries, many with far lower 
minimum wages than Australia, for example 
Taiwan and South Korea.

In recent times, reforms have been 
introduced to the WHM program to increase 
its uptake in the horticulture industry. In 
particular, there is now the potential for 
WHMs on the 462 visa to work in the 
horticulture industry in Northern Australia 
for 88 days in order to receive a second year 
visa extension. The reforms in November 
2018 represent a significant liberalisation of 
the program, and are likely to lead to an even 
greater level of industry reliance on WHM 
labour.

These recent reforms to the subclass 417 
and 462 programs have significant risks. 
All of the countries in the 462 program are 
less economically prosperous, have far lower 
minimum wages and/or have less regulated 
labour markets than Australia. Therefore, the 
financial gain from working in horticulture 
through the subclass 462 visa is likely to 
be significant for WHMs from some of 
these countries (for example, Indonesia, 
Bangladesh, Thailand and Malaysia). This 
substantially increases the risk that these 
visa holders will be exploited, which in turn 
damages the reputation of the industry and 
attraction of workers into it.

The case studies revealed that reliance 
on WHMs is not uniform across the 
horticulture industry. For example, in 
locations like Katherine, Munduberra or 
Virginia where other forms of horticulture 
labour were sourced by growers, there was 
far less reliance on WHMs. 

However, growers in a number of the 
other case study locations exhibited a 
strong reliance on WHMs. This was most 
pronounced in regional locations which were 

eligible postcodes for the 417 visa extension, 
were close to metropolitan centres, or were 
more desirable for tourists. As these regions 
had a steady flow of WHMs, growers had 
come to be heavily reliant on WHMs. Of 
all the case study locations, growers in 
Orange, Gingin, Binningyup, Bundaberg, 
Darwin, Griffith, Lockyer Valley and Mildura 
reported the greatest reliance on WHMs. 

Finding #2: WHMs are an effective 
labour supply for growers with crops 
with short or stop-start seasons as 
these growers necessarily experience 
a high turnover of workers because of 
the nature of their crops. 
Most growers in the case studies expressed 
the view that the WHM visa extension was 
a vital source of workers for picking and 
packing work in the industry. 

The success of the WHM program in 
meeting the industry’s labour needs was 
most evident in the case study in Orange. 
There were 20 farms in Orange that 
specialised in cherries which cumulatively 
required a workforce at picking time 
of 1,500 to 2,000 workers. The picking 
season for cherries was short and intense, 
usually lasting six weeks beginning in late 
November. Growers in Orange reported that 
each year there would be a strong influx of 
WHMs at the start of the cherry season and 
that this had increased significantly since 
the introduction of the 417 visa extension 

in 2005. Prior to this, growers reported they 
relied on a mix of workers, including grey 
nomads, itinerant local workers, international 
students and WHMs during the harvest, but 
that most of these other sources had now 
been replaced by WHMs. Growers in Orange 
reported positively about the productivity, 
reliability and aptitude of WHMs.

CHALLENGE #1: ADDRESSING THE HORTICULTURE 
INDUSTRY’S RELIANCE ON WHMS

HOW RELIANT IS THE INDUSTRY ON WHMS?
• In 2015–16, 93% (33,666) of second-year visa applicants worked in agriculture to 

satisfy the 88-day requirement.

• Curtain et al estimated in 2018 that WHMs and other visa holders (except SWP 
workers) comprise 60% of the horticultural workforce.

• Yan Tan et al’s research suggests that WHMs consistently make up between 50 and 
85% of the low skilled seasonal workforce in horticulture.

• 72% of growers in the National Survey of Vegetable Growers reported employing 
WHMs in the past five years.

See more:

Richard Curtain et al, ‘Pacific Seasonal Workers: Learning from the Contrasting 
Temporary Migration Outcomes in Australian and New Zealand Horticulture’ (2018) 5  
Asia & The Pacific Policy Studies 471.

Yan Tan et al, ‘Evaluation of Australia’s Working Holiday Maker (WHM) Program’ 
(Paper, National Institute of Labour Studies, Flinders University, 2009).

274  Senate Standing Committee on Employment, Workplace Relations and Education, above n 138, 14 [2.6].

STAKEHOLDER VIEWS

“If we don’t have the Asian back-
packers coming to Australia then I 
think the strawberry industry will fold.”  
Grower (Griffith)

“The 88 days works to our advantage 
because it takes them out of the 
cities. Most of the backpackers 
would love to stay — especially 
Asians, they would love to stay in the 
city. They don’t want to come out 
doing rural work. So if they get rid 
of that [the 88 days], I think we’re 
going to lose a lot of pickers.”  
Grower (Orange)

“The [WHM visa] system’s great  
but I reckon it should be longer. 
Three months is not really enough to 
finish a season. The 88 days is a great 
idea but it should be increased to 
four months.” 
Grower (Griffith)
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Finding #3: Some subclass 417 visa 
holders, particularly from Taiwan and 
South Korea, wish to work beyond 
six months in horticulture and were 
hampered by the restriction of six 
months work for a single employer.
Many growers require workers for more than 
six months, and some growers expressed 
frustration that WHMs could not work for 
more than six months on their farm. As a 
Binningyup grower stated, “We need people 
for longer periods than six months … that’s the 
silly part, at the moment they can do six months 
for one grower and then six months for another 
grower down the road. Why not just let them do 
12 months in the one place?” 

Despite this constraint, growers were using 
more sophisticated recruitment techniques 
to ensure they employed WHMs who were 
willing to work for the full six months, 
or even for 12 months through doing six 
months at the end of their first year, and 
six months at the beginning of their second 
year visa. A well-established labour hire 
contractor we interviewed in Gingin had 
a business model of supplying WHMs to 
growers who were able to stay on the one 
farm for a longer period of 12–13 months:

  “Now with the WHM visa the way it works, 
technically you can have one backpacker at one  
place of employment for 12 months. You know 
six months for the first visa, apply for the second 
visa, in the bridging period they could still work 
for the one employer, and then they’re granted 
their second visa so they can work for the same 
employer for another six months. That can go 
almost seamlessly if you plan it properly or do 
it through someone like us.” 

Changes in November 2018 to the WHM visa 
have extended work with any one employer 
to the whole 12 months of the visa, and if 
the visa is extended for a second and a third 
time, workers can continue to work for the 
same employer for those subsequent years. 

Evidence from the case studies suggests that it is  
Asian backpackers who are most likely to take  
up the option of full-time work for up to 3  
years, with European backpackers more intent  
on using horticulture work as a way to gain 
an extension on their visa for a second year. 

A concern about the changes to the WHM 
visa program requirements is that they are 
likely to transform the visa from specifically 
targeting labour needs in areas with short 
term harvest periods for up to three months 
to being tailored to meeting all labour 
needs in the industry. This is likely to be 
particularly attractive to Asian backpackers, 
including the enlarged pool of backpackers 
from developing countries in the subclass 
462 visa program. As we discuss elsewhere, 
these backpackers are more vulnerable 
to exploitation. It will also exacerbate the 

existing substitution effect for workers in the 
horticulture industry between the WHM visa 
program and the SWP program. 

Finding #4: The heavy reliance on 
WHMs as the primary source of labour 
poses risks to the sustainability of the 
horticulture industry’s labour supply. 
WHMs who choose their travel destination 
for the purpose of work are affected by 
circumstances beyond the control of growers, 
such as changing economic conditions in 
either the sending and receiving countries, 
the incentive schemes in other countries, tax 
rates, wage rates and exchange rates.

In the case studies, many growers expressed 
a concern that the number of backpackers 
working in horticulture was falling. A grower 
from the Orange case study stated, “We’re 
now running a fine line. Four to five years 
ago we used to get gluts of backpackers coming 
through. You had to lock the gates sometimes to 
stop people coming in and wasting time and you 
felt sorry for them trying to get a job. But in the 
last few years we are running a fine line - we’re 
just managing with a little bit of sharing.”

The perception that the number of WHMs 
is falling is consistent with first and second 
year WHM grants in last five years. However, 
as is evident from Table 10.2 above, before 
2012–13, the number of first and second 
visa grants in the program had steadily 
risen. The 258,248 WHM visas granted 
in 2012–13 represented half of all WHM 
visas in OECD countries.275 But between 
2012–13 to 2017–18 numbers of WHMs 
have declined by 23%. Furthermore, while 
the 417 visa numbers have fallen, 462 visa 
numbers have been consistently rising since 
the introduction of the visa in 2005–06, and 
the 462 visa extension in Northern Australia 
in 2016–17. 

The number of WHMs fluctuates as a result 
of unpredictable global factors. One of the 
key deficiencies of the WHM visa from an 
employment policy perspective is its design 
as a program for cultural exchange rather 
than as a labour market program. This 
means that the number of WHMs travelling 
to Australia is not connected to labour 
shortages or employer demand. It is not 
possible, therefore, for growers to rely on a 
guaranteed supply of workers on WHM visas 
in any given year. 

One NSW labour hire contractor stated, 
“So there was a lot of people at that stage 
[2013] who were in the backpacker cohort who 
were coming basically to get a job and that was 
really reflected in the presence of the Irish. They 
were the second-top country doing the second-
year visas in that 2012/13 period but they 
just dropped off the charts in 2016/17.” These 
developments are most likely accounted 
for by the recent strengthening of Ireland’s 
labour market, which has diminished the 
incentive for young Irish nationals to seek 
work in other countries.

Growers also reported a decline in the 
quality of WHMs seeking to do horticulture 
work. Many expressed a view that WHMs 
were not as productive or reliable as they 
had previously been and a concern that the 
program was not a sustainable future source 
of labour for the industry.

Recent changes to the backpacker visa mean 
that it is now more clearly a labour market 
program, tapping into vast pools of labour in 
the Asia Pacific region through the subclass 
462 visa program. As a result of the 2018 
extension to the visa, it is far less likely that 
there will be a risk to the industry’s labour 
supply as a result of a downturn in numbers 
of backpackers travelling to Australia. 

STAKEHOLDER PERSPECTIVES

“There’s two classes of backpackers – there’s guys that are coming in for the purpose 
of working more, mainly from Asian countries and they’ve developed a reputation as 
harder general workers, as opposed to European backpackers who are just here for a 
good time and they need to do the 88 days to get their second visa.”  
Grower (Katherine)

“We do have the ones out picking broccoli and that in the rain and you usually find 
that the backpackers that end up doing that are the ones that are here to work. They’re 
not here on a holiday. They’re here to work. They’re sending money home. You just 
know that from what they talk about, that their families are struggling so they’re 
working here and sending money home.”  
Grower (Binningyup)

“From the backpackers we go for the Taiwanese, South Korean … they’re definitely  
the main countries we’ll target for backpackers because they’re usually here for six to 
12 months.” 
Grower (WA)

275  OECD, ‘International Migration Outlook 2015’ (OECD Publishing, 2015) 26
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Finding #5: The opportunity for 
growers to realise productivity gains 
for training and investing in WHMs are 
limited because of the one-off, time-
bound nature of the WHM visa.
The lack of experience of WHMs meant that 
growers reported a considerable investment 
of time and resources for training WHMs.  
As one contractor from Griffith stated, “They 
just weren’t job ready in any shape or form, and 
I just think 18, 19 year olds are better off having 
worked somewhere in their own country before 
they’re given work visas in Australia.” 

Given that many WHMs only remained 
working in the industry for the period required 
to qualify for a visa extension, some growers 
reported that the training required was not in 
proportion to the contribution WHMs made 
to productive work on farms.  A Wanneroo 
grower reported, “In my organisation I have 
three full-time trainers. All they do is train 
backpackers because the average stint of a 
backpacker is four weeks. Now that is just not 
viable. By the time they sort of become almost up 
to a decent level of competency and speed they’re 
leaving. The transient nature is difficult.” 

As a result of the November 2018 
amendments to the WHM visa program, 
backpackers are able to work for up to 
three years for the one employer, providing 
a greater incentive for growers to properly 
train workers.

Finding #6: The incentive of a visa 
extension for WHMs working in 
horticulture means that many WHMs 
work in the industry for the purpose 
of earning a migration outcome rather 
than an interest in horticultural work.
Growers reported that a lack of intrinsic 
interest in horticulture work meant that 
WHMs were reluctant to work hard and did 
not respond to incentives to do so. Many 
growers observed that if WHMs did not like 
the work they would simply leave and seek 
work elsewhere. A concern of stakeholders 
that WHMs were not motivated to work hard 
was not universal. Some growers expressed 
the view that WHMs were excellent workers, 
and that the visa extension incentive was 
sufficient to encourage them to work hard. 

The turnover of WHMs means that growers 
have to continuously retrain workers which 
acts as a disincentive to properly invest in 
workforce development. As a large grower 
in our Virginia case study revealed, “we 
don’t employ backpackers — they are less 
productive and once they are trained their visa 
is often expired and they have to go or they 
choose to go elsewhere”. This is supported 
by the evidence gathered in other regions 
and also provided by many growers and 
their representatives to the Joint Standing 

Committee on Migration’s inquiry into 
the SWP. This inquiry highlighted both the 
industry’s dependence on WHMs as a labour 
source and many growers’ concerns around 
the ongoing sustainability and suitability of 
WHMs to meet their labour needs.

  “Backpacker labour has its advantage and 
fits in with seasonal elements of our workforce 
requirements, but the backpackers tend to only 
want to be around for short periods before 
heading off to the next region as many have a 
pre-planned itinerary of exploring Australia. 
This often left us short of labour and caused 
issues on critical days of harvest and getting 
the crop picked in optimum condition.”276

  “The backpackers are unskilled. They  
generally care little for the work and are very 
unreliable. On average, they work for us for 
about a month — maybe two months if we  
are lucky — and then move on. Every time 
they leave, we have to retrain and reskill  
staff, which costs us money and time.  
Further, a lot of our trees get damaged…”277

  “I know from having worked in the industry 
that one of the big problems with backpackers 
is that farmers feel they have to retrain them 
all the time. They get some people on the farm, 
they explain how to do it and then backpacker 
says, ‘Actually, I don’t really feel like picking 
strawberries. It’s all much too hard work,’…”278 

The amendments to the WHM visa program 
announced in November 2018 maintain the 
connection between regional work and the 
opportunity to apply for a visa extension, 
but extend these arrangements to a six 
month work requirement in the second year 
to qualify for an extension of the visa into a 
third year. 

STAKEHOLDER PERSPECTIVES ON THE 
RELIABILITY OF WHMS

“We’re coming across now all the entitled 
kids who can’t leave phones alone and 
it’s a real issue. We’ve had to ban them 
and they’re still out sneaking around … 
don’t get me wrong you still get some 
goodies (WHMs), but you know I used to 
probably say there was one or two in ten 
but now I’m turning away three or four 
within that first period when I’m trying 
to get my guys in for the season, to get 
an ideal — you know the ones that are 
willing to work, willing to listen.”  
Grower (Griffith)

“The backpackers were a reliable 
workforce 10 years ago. They would 
mostly do a season — we had very little 
turnover back then.”  
Grower (Katherine)

“The doom in this program is very 
much in line with the decline in the work 
ethic of the backpacker over the last 
probably 3-4 years. It has become really 
noticeable that there’s less reliability with 
backpackers. There’s still some good 
ones out there but there’s not that much 
commitment, there’s not the motivation 
or that reliability that they used to 
demonstrate.” 
Labour hire contractor (Katherine)

276  Vernview Pty Ltd, Submission No 13 to Joint Standing Committee on Migration, Seasonal Change: Inquiry into the Seasonal Workers Program, 10 July 2015, 2.
277  Evidence to Joint Standing Committee on Migration, Parliament of Australia, Melbourne, 28 October 2015, 41 (Jonathon Moss, Manager of Mossmont Nurseries).
278  Evidence to Joint Standing Committee on Migration, Parliament of Australia, Canberra, 14 October 2015, 2 (Rochelle Ball, Fellow, Labour Mobility, State, Society and 

Governance in Melanesia Program, ANU).
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Finding #7: Limiting the locations in 
which WHMs can engage in eligible 
work for the visa extension distorts 
the labour market. 
Although restrictions on the work locations 
eligible for the visa extension have succeeded 
in channelling WHMs into remote regions in  
Australia, they have also produced distortions 
in the labour market. In some areas there 
is an oversupply of WHMs where growers 
report being inundated by approaches from 
WHMs looking for work, and in adjacent 
areas, growers have labour supply challenges. 

An industry representative from MADEC 
identified excess WHM labour in the 
horticulture industry, presenting evidence to 
the Joint Standing Committee on Migration 
inquiry that, “[w]e believe there has been a 
significant oversupply of backpacker labour wanting 
to do horticulture work for a number of years”.279 

The distortion created by the designation 
of areas as regional, and the movement of 
WHMs into those areas will be further 
exaggerated as a result of the amendments to 
the WHM visa program in November 2018. 
Under the new arrangements, subclass 462 
workers will be able to work in the same 
regional areas as subclass 417 visa holders in 
order to satisfy the work requirement for a 
visa extension for a second and third year.

WHMs have experienced a significant 
degree of exploitation in the horticulture 
industry. This is well documented in the 
popular media as well as previous academic 
studies,280 and was confirmed in the 
empirical data collected for this report. 

In addition to the focus groups and 
interviews with growers, we conducted 
focus groups with WHMs in some of the 
case study locations and also in some of the 
metropolitan cities, detailed in Appendix A. 

Although it is difficult to verify the scale  
and extent of the exploitation of WHMs, 
in this section we examine our findings 
about the employment of WHMs in the 
horticulture industry. 

Finding #8: The WHM program has been 
associated with a significant incidence 
of horticultural worker exploitation.  
Exploitation of WHMs has been exposed 
anecdotally through media reports,  
through research by academics,282 and 
in a comprehensive report the Fair Work 
Ombudsman in 2016 following a two-year 
inquiry into the performance of work by WH 
visa holders, and in its Harvest Trail report 
released in November 2018.283 The 2016 
FWO report was highly critical of the 88-day 
period incentive for WHM visa holders in 
creating the opportunity for exploitation. The 
FWO concluded that:

  “The 417 visa program created an 
environment where: unreasonable and 
unlawful requirements are being imposed on 
visa holders by unscrupulous businesses … 
exploitative workforce cultures are occurring 
in isolated and remote workplaces … [and] 
employers are making unlawful deductions 
from visa holders’ wages, or are unlawfully 
requiring employees to spend part or all of their 
wages in an unreasonable manner.”284 

The WHM program does not contain any 
of the in-built protections that exist in the 
SWP, discussed in Chapter 11. Horticulture 
employers of WHMs are subject to the 
standard requirement that they comply 
with the Fair Work Act 2009 (Cth), which 
is applicable to all workers in Australia. 
They are also required to register with the 

STAKEHOLDER PERSPECTIVES 

“They [WHMs] go on my website and they say ‘I’m available’. We get emails all 
the time. We are inundated. We’ve got plenty of choice with European and Asian 
backpackers here.”  
Grower (Binningyup)

“Look here in Bundaberg we get lots of backpackers. There’s never been a 
problem here.” 
Grower (Bundaberg)

“We’re more in a balance situation in relation to overall numbers but ….they’re 
not evenly spread. That’s probably the key thing. They will go where the best 
tourist offering is. What they’ll chase, you know, Queensland in the middle of 
winter is a lot more attractive than say where I am in the Riverland in South 
Australia where it’s very cold in the middle of winter for citrus picking. So it is 
unevenly spread.” 
Labour Hire Contractor (Riverina)

“Our postcode here is compliant with the WHM visa, which is fantastic. Without 
that we would not have a workforce, that’s the honest truth. You’ve got farms down 
at Werribee which are half an hour out of Melbourne but because their postcode 
doesn’t comply with the WHM visa they struggle because they can’t attract 
backpackers because there’s no reason for them to go. They can’t get their 88 days 
signed off. They have very different challenges to what we do and we don’t want 
our WHM visa to go because we just cannot operate without it.”    
Grower (Lockyer Valley) 

CHALLENGE #2: ADDRESSING CONCERNS  
OF WORKER EXPLOITATION 

279  Evidence to Joint Standing Committee on Migration, Parliament of Australia, Melbourne, 28 October 2015, 58 (Robert Hayes).
280  McKenzie and Baker, above n 9; Fair Work Ombudsman, ‘417 Visa Inquiry’, above n 12; Laurie Berg and Bassina Farbenblum, Wage Theft in Australia: Findings of the 

National Temporary Migrant Worker Survey (Migrant Worker Justice Initiative, 2017); Howe et al, ‘Sustainable Solutions’, above n 4.
281  ABC, above n 9.
282  Alexander Reilly, ‘Low-Cost Labour or Cultural Exchange? Reforming the Working Holiday Visa Program’ (2015) 26 Economic and Labour Relations Review 474; 

Underhill and Rimmer, above n 10. 
283  Fair Work Ombudsman, ‘417 Visa Inquiry’, above n 12; Fair Work Ombudsman, Harvest Trail Inquiry: A Report on workplace relations along the Harvest Trail (2018).
284  Fair Work Ombudsman, 417 Visa Inquiry, above n 12, 4
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Australian Taxation Office as an employer 
of WHMs.285 Neither of these requirements 
provide substantial protection to visa holders, 
many of whom are open to exploitation in 
the Australian labour market, particularly 
when engaged in remote farm work

Finding #9: Underpayment of wages 
and poor conditions of work is a core 
element of the exploitation of WHMs 
engaged in horticulture work.
Despite the requirement for WHMs to 
provide payslips when applying for a visa 
extension, there is significant evidence of 
the underpayment of wages of WHMs. This 
suggests that the requirement to provide 
payslips does not provide meaningful 
protection to ensure WHMs are remunerated 
in compliance with the Horticulture Award. 

The evidence from the focus groups 
suggested that the underpayment of WHMs 
is widespread. Most of the WHMs we 
interviewed had past experience of being 
paid below the legal wage for horticultural 
work, and indicated that underpayment was 
standard on the farms on which they worked. 
Many reported acquiescing to falsified pay 
records in order to gather sufficient evidence 
in support of a visa extension application.

Table 10.4 summarises some of the reports 
of below-award wages by WHMs in the focus 
groups and interviews.

These comments from the focus groups 
are consistent with other reports of 
underpayments of WHMs working in the 
horticulture industry.

As mentioned above, a comprehensive report 
was released by the Fair Work Ombudsman 
in 2016 following a two-year inquiry into 
the performance of work by WHMs.286 This 
found that:

• more than one-third of WHMs surveyed 
were paid less than the minimum wage; 

• 14% had to pay to secure regional work;

• 6% had to pay an employer to ‘sign off’ on 
their regional work requirement.

In 2017 an online survey of 4,322 temporary 
migrants in Australia found that the worst 
paid jobs are in fruit and vegetable picking, 
where 15% of respondents said they had 
earned $5 an hour or less and 31% had 
earned $10 an hour or less.287

It is important to note here that piece rate 
provisions in the award allow hourly rates of  
pay under the minimum hourly award rate as  
long as there is a piece rate agreement in place  
and the average competent worker could earn  
15% more than the minimum award rate.

This means that some of the underpayments 
reported above might be allowable under the 

award if these conditions were met.

Thus, there is now a considerable 
convergence of evidence establishing that 
the practice of underpaying WHMs is 
widespread in the horticulture industry.

Finding #10: Although piece rates can be  
an important tool in encouraging and 
rewarding greater productivity, there 
is evidence of an inappropriate use of  
piece rates in the employment of WHMs.
A key challenge with respect to piece rates 
is that the Horticulture Award stipulates 
that piece rates should allow a worker to 
earn 15% more than an ‘average competent 
worker’ being paid the relevant minimum 
hourly rate. The meaning of this term 
‘average competent worker’ is subjective and 
can allow employers to set low rates.

In the focus groups WHMs reported 
receiving as little as $1 per hour for piece 
rate work despite working at a consistent 
and steady rate. A reason for this low level 
of payment is that farmers and workers 
had very different perspectives on what 
was an appropriate and attainable level of 
productivity in setting a piece rate. 

Some workers reported that piece rates were 
not adjusted to account for changes in the 
density of crops at different stages of the 
harvest. A WHM from the Katherine focus 
group stated, “You’re being forced to work 
piece-rate but the crops wouldn’t be very good. 
So they’d say, ‘don’t pick any of these because it’s 

diseased.’ And you’d spend all day walking up 
and down and looking for fruit to pick and you’d 
be expected to do all of that in your own time.” 

A common practice among growers was to 
give workers a period of time, commonly a 
week, to achieve the required speed to earn 
the minimum wage, and if a worker did not 
attain this level of performance, dismissing 
them. This could mean that workers earned a 
very little amount for a week’s work and then 
receive no future work on the basis that they 
were not sufficiently productive. A Gingin 
grower stated:

  “Maybe they’ll need 50 people. They’ll put 
200 on the first couple of days and work 
through that. So everybody’s excited, they’ve 
got this three months of pruning. Little do 
they know that most of them will get the sack 
because they’re not fast enough. That’s quite 
normal, because otherwise you’re going to end 
up [putting more] and more on, and then you 
don’t actually get started. Whereas, if you put 
a heap on and say, ‘Look, you’ve got to get 
faster,’ you know, and you only need 50, and 
they all get faster really quick, because they 
don’t want to be the ones who left behind. I 
mean, that’s the only way you get them to 
work. That’s … the reality. Often a lot of them 
can’t even believe that they could work that 
well. I mean, a lot of them will say, ‘I’ve lost 15 
kilos since I’ve been here,’ or whatever it might 
be, and you know, they’re happy to be leaving, 
but they’ll put that down as an amazing 
experience and a great appreciation for where 
their food comes from.”

TABLE 10.4 SAMPLE OF WHM REPORTS OF THEIR LOWEST WAGE 
WORKING ON A FARM

$5 an hour “I did 11 days picking raspberries and for the first week we probably earned just over 
$200 doing 8 or 9 hours a day.” (Katherine WHMs focus group)

$6 an hour “I got just $3 a bucket and this would take half an hour, forty minutes a bucket 
because the crop’s just not there.” (Katherine WHMs focus group)

$5 - $9 an 
hour

“I worked for three different farms. The first one was piece-rates and it was terrible. 
They like didn’t pay. They had no fruit bushes and so I worked for 8 hours and made 
40 bucks. I stayed for 3 days and they didn’t want to pay us, so we left. And then the 
next farm I found paid $9 an hour. I did a lot of work for him because he had steady 
work. And then I eventually found a blueberry farm and they paid $20 an hour and 
they had breaks.” (Melbourne WHMs focus group)

<$10 an 
hour

“I had a piece rate job where we ended up getting less than $10 an hour. The farms 
don’t care if people leave after a few days because there are always new backpackers 
who try the job or even stay working despite the bad money because they can’t find 
something else.” (Sydney WHMs focus group)

$3 an hour “We got $3 an hour … we had four people I think on one bin and it took us two 
hours. So we did two hours for four people and we got $27 for everybody. And the 
farmer said, ‘I won’t pay more, I can get Asians, they do it’. And so he didn’t even pay 
us. He didn’t pay us.” (Stanthorpe workers focus group)

$3 an hour “There was one instance where we got a little bit late to the farm and there was only 
one bin left and there was only about 3 oranges on each tree and he [the farmer] 
wanted every orange off the tree. So you know, it was two minutes going up and 
down each tree, so I think we were there about four or five hours to fill the bin and it 
worked out to be $3 an hour.” (Adelaide WHMs focus group)

$1 an hour “[I was paid] by piece-rates and it effectively was one dollar an hour…I had no choice 
because I needed to get 88 days first.” (Orange WHMs focus group)

285  Treasury Laws Amendment (Working Holiday Reform) Act 2016 (Cth) sch 2.
286  Fair Work Ombudsman, 417 Visa Inquiry, above n 12.
287 Laurie Berg and Bassina Farbenblum, Wage Theft in Australia, above n 280.
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We also found evidence that piece rates were 
used by some growers to enable different 
cost structures for different categories of 
workers, a practice known as ‘labour market 
segmentation’. Some employers request workers  
of particular ethnicity through labour hire  
contractors, a phenomenon depicted 
as employers having ‘ethno-specific cost 
demands’.288  One stakeholder reported that 
different categories of visa holders were paid 
different wage rates commensurate with the 
level of regulation of their visa. A community 
representative from Griffith stated:

  “It’s very easy, obviously to come up with a 
piece rate that’s quite low. Or varying piece 
rates. That’s the other one that I came across in 
Queensland recently … so it was different visa 
categories and different ethnicities got different 
bin rates for the same work. So locals got $90 
a bin, Seasonal Workers got $70 a bin and it 
kind of went down from there … Backpackers, 
then, mostly Taiwanese and Hong Kong and 
undocumented got the least.” 

Finding #11: There is evidence of WHMs 
being overcharged for accommodation, 
food or transport, with these secondary 
expenses used to tie WHMs to farms in 
order to cover these expenses.
There is a lack of regulation of secondary 
service provision, in particular transport and 
accommodation. Providers of these services 
used their connection to farmers or labour 
hire firms to tie certain accommodation 
and transport services to particular 
employment opportunities. Workers found 
that they were faced with high fixed costs 
for accommodation regardless of their 
daily wage, and regardless of whether they 
were employed at all. Workers described 

having to remain in employment once it 
was forthcoming to pay off debts owed to 
secondary service providers. WHMs also 
reported substandard accommodation and 
unsafe transport. A WHM from the Sydney 
focus group stated:

  “They would squeeze people into cars to pick 
us up from the hostel and we’d end up being 
like nine people in a car made for five people, 
and we’re just totally squished in trying to get 
a ride. But he [the farmer] didn’t care at all, 
we just had to get the blueberries picked”. 

Finding #12: There is more exploitation 
of workers in regions with an 
oversupply of WHMs.
The focus groups of growers and workers 
suggested that worker exploitation was most 
acute in areas where there was an oversupply 
of backpackers. With workers requiring 
work to be eligible for a second visa, having 
limited time to attain the days required 
to qualify for a visa extension, and work 
being scarce, WHMs were forced to accept 
whatever wages and conditions were on offer. 
Many WHMs reported feeling that they were 
‘easily replaceable’ because of the constant 
stream of WHMs looking for farm work to 
complete their 88 days.

Finding #13: There is inconsistent worker 
induction and OHS training of WHMs.
The focus groups revealed considerable 
variation in the level of induction and OHS  
training offered to workers. In some 
instances, WHMs were given equipment 
and expected to work out how to use it on 
the job, in other (much rarer) instances, 
farms employed dedicated trainers to ensure 

workers understood how to use equipment 
effectively and safely. 

Many WHMs reported unsafe work practices 
but were unwilling to challenge their employer  
on the basis that they needed to complete farm  
work in order to earn a visa extension. A  
number of WHMs said they had ‘no choice’  
but to accept the farm work on the 
employer’s terms. 

This is consistent with a study by Australian  
scholars Elsa Underhill and Malcolm Rimmer 
which found that there is widespread non-
compliance with OHS obligations in the 
employment of WHMs in the horticulture 
industry with workers “exposed to dangers from  
machinery, climate, chemicals and other factors”. 289

Finding #14: The 88-day requirement 
encourages exploitation by attaching a 
migration outcome to the performance 
of work.
A significant majority of WHMs in the  
focus groups reported that they would not 
have worked in the horticulture industry 
without the incentive of earning a second 
year visa. One WHM described completing 
the 88 days as a “prison sentence”. Other 
WHMs referred to having “no choice” but  
to except exploitative work because of the 
need to complete farm work in order to get a 
visa extension. 

A survey by the Fair Work Ombudsman 
found that many WHMs engaged in unpaid 
work on farms, and that almost half of 
WHMs who completed this unpaid work 
would not have done so if they were not 
trying to secure 88 days of specified work 
in regional Australia.290 This illustrates how 
migration-related incentives influence the 
work behaviour of visa holders.

The Fair Work Ombudsman also observed 
the impact of the 88-day requirement in 
giving employers a sense of substantial power 
and control over their workers:

  “Amongst the many instances of non-payment 
and underpayment of wages found in the 
course of the Inquiry, of greatest concern is the 
disclosure of a cultural mindset amongst many 
employers wherein the engagement of 417 visa 
holders is considered a license to determine 
the status, conditions and remuneration levels 
of workers without reference to Australian 
workplace laws”.291 

Thus, the need to complete 88 days of farm 
work in order to earn a visa extension is a 
key driver for why WHMs work on farms 
and acquiesce to legally non-compliant or 
exploitative conditions.

288  James Buchan, Mireille Kingma and F Marilyn E Lorenzo, ‘International Migration of Nurses: Trends and Policy Implications’ (International Council of Nurses, 2005).
289  Rimmer and Underhill, above n 126, 163.
290  Fair Work Ombudsman, above n 12, 29.
291  Ibid 33.
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“One farm was particularly horrible. You didn’t have a break all the day and you have 
to work very hard. You use chemicals without protection and the work is very hard.”   
WHMs focus group (Darwin)

“One farm we were on would transport us on a take-up with no sides, so we would 
just hold on these ropes while they drove us up a hill. It was just like the most 
ridiculous scenario.”     
WHMs focus group (Sydney)

“It got to 40-something degrees one day and it was really humid because Coffs 
[Harbour] can get really humid and we were still working in the full sun and we 
couldn’t really have water breaks as we were only allowed one break a day. And there 
was no shade and we were all having heat stroke but the farmer eventually called us 
off when he realised we were going so slow so there was no point paying us per hour 
because we couldn’t pick fast enough for him. And he wouldn’t let us put sunscreen 
because he said it could damage the blueberries’ wax.”     
WHMs focus group (Sydney) 
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Finding #15: There is a lack of 
oversight of the conditions of work of 
WHMs in the industry. 
The regulatory design of the WHM visa 
makes it very hard for regulatory agencies 
such as the Fair Work Ombudsman to 
monitor conditions of work. Because it is a 
program of cultural exchange, there is no 
record of individual employment contracts 
between growers and WHMs, no registered 
sponsorship arrangements, and no licensing 
or registration schemes controlling the 
employment of WHMs in the industry.  This 
makes it difficult for enforcers to effectively 
monitor pay and conditions of WHMs. 

Most of the WHMs in the focus groups 
reported being unaware of the Fair Work 
Ombudsman or not knowing how to contact 
them. Those who were aware of the Fair 
Work Ombudsman reported being reluctant 
to contact them about exploitative work 
because of their need to complete 88 days 
work in the industry.292

Furthermore, WHMs rarely reported 
problems with their employment as they 
were prepared to put up with inadequate pay 
and conditions for the short period of time 
they intended to work in the industry.  

Four of the WHMs we interviewed had 
experienced instances of sexual harassment. 
One of these reports involved the harassment 
of over 20 WHMs by a labour hire contractor.  
When it was reported to the grower, the 
contractor was moved to another farm. 
Although these WHMs contacted the Fair Work  
Ombudsman, they reported that they did not 
receive any support from contacting this 

service. This was consistent with a number of 
WHMs who reported being unaware of the 
role of the FWO or who had not been helped 
by the Fair Work Ombudsman when they 
had contacted them for assistance. 

Not one of the 124 workers we interviewed 
had successfully resolved a complaint 
using the Fair Work Ombudsman’s 
services. This is consistent with an 
assessment by Australian scholars Bassina 
Farbenblum and Laurie Berg who found that 
migrant workers face substantial difficulties 
in contacting Fair Work Ombudsman and 
triggering the agency’s direct intervention to 
remedy workplace exploitation.293 

Finding #16: WHMs face difficulties 
finding horticultural work and the 
absence of a regulated, centralised 
portal listing farm work vacancies has 
led to the proliferation of unofficial 
sources, some of which seek to take 
advantage of WHMs’ vulnerability. 
The regional nature of the 88-day 
requirement and the difficulties finding 
alternative paid employment in small 
horticulture regions where employers and 
accommodation providers are closely linked 
can make WHMs feel tied to their employer. 
In the focus groups, many WHMs reported 
only attempting to complete their 88 days 
towards the end of their first year on the visa. 
This pressure of their visa expiring has the 
potential to foster greater vulnerability to 
exploitative farm work. 

There is no official, comprehensive site of 
horticulture job vacancies for WHMs so 
many are reliant on unofficial sources such 
as social media, Gumtree, hostels, labour 
hire and word of mouth to find work. This 
has created potential for unscrupulous 
intermediaries to exploit the need of WHMs 
to find horticulture work for monetary gain.294 

At present the Australian government 
contracts industry service providers to 
coordinate Harvest Labour Services (HLS). 
Although HLS only operates in areas where 
the local labour pool is insufficient to meet 
grower labour requirements during seasonal 
picking periods, at present, growers in other 
regions can list vacancies with HLS and with 
jobactive providers, which automatically 
become listed on the Harvest Trail jobs board.

The Harvest Trail jobs board provides a 
database of some, but not all, job vacancies 
in the horticulture industry. According to 
a recent description of HLS provided in a 
joint submission by three federal government 
departments:

  “Harvest Labour Services provides between 
20,000–24,000 placements annually. Harvest 
Labour Services operate in specific harvest 
locations and place people legally able to 
work in Australia into harvest jobs. Workers 
are referred by Harvest Labour Services 
to a harvest position which could include 
harvesting, cleaning or packing of horticultural 
products and operating harvest equipment. 
Harvest Labour Services help with ongoing 
advice and information about seasonal harvest 
work in regions across the country and screen 
job seekers to make sure they are able to work 
in Australia and are suitable for harvest 
employers”.295 

292  Ibid 17.
293  Bassina Farbenblum and Laurie Berg, ‘Migrant Workers’ Access to Remedy for Exploitation in Australia: The Role of the National Fair Work Ombudsman’ (2017) 23 

Australian Journal of Human Rights 310.
294  Underhill et al, above n126, 163.
295   Department of Employment et al, Submission No 2 (Supplementary Submission 2.1) to Joint Standing Committee on Migration, Parliament of Australia, Seasonal 

Change: Inquiry into the Seasonal Worker Program, 10 [2.7].

STAKEHOLDER PERSPECTIVES 

“They [the growers] really didn’t care about labour laws because they knew there were  
literally hundreds of backpackers coming through all the time that they could 
exploit.”   WHMs focus group (Melbourne)

“The farms don’t care if people leave after a few days because there are always new 
backpackers who try the job or even stay working despite the bad money because 
they can’t find something else.”     
WHMs focus group (Sydney)

“Totally getting ripped off by the farmers and not being treated with respect was 
the worst aspect of farm work. They have the power because in the end they can 
always decide not to sign your visa application papers. Also they know that other 
backpackers are lining up to take over your job.”     
WHMs focus group (Sydney)

“Going back even only less than two years, we’d have 300 or 400 people looking for 
work. The file would just be full pretty much all the time. Not the winter months. 
There was just always so many people looking for work. So that’s when the labour 
hire thing all started to get out of control, and people saw an opportunity to scam 
people and rip people off.”    
Accommodation provider (Stanthorpe)

STAKEHOLDER PERSPECTIVES 

“I felt like I never saw government officials any 
time on a farm — they were never inspected 
for safety. There needs to be more of an official 
presence, checking it out and maybe this would 
encourage farmers to behave better.” 
WHMs focus group (Sydney)

“A lot of the trouble has been from the 
expansion of [the WHM scheme] and the 
inability of the government to actually police 
it, and the inability of the tax department to 
police their side of things too. They put these 
things into place, but they don’t give the 
departments enough staff to monitor things 
properly. It seems to be very haphazardly 
done those sorts of things at the high level, 
I reckon. The tax department know that 
there’s heaps of things going on, but they  
just don’t have the manpower to investigate it 
I think.”      
Accommodation provider (Stanthorpe) 
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The National Survey of Vegetable Growers 
found only a small minority (11%) of 
vegetable growers with difficulties finding 
workers used the Harvest Trail jobs board. 
In both the survey and case studies, most 
growers reported use of a variety of other 
methods to notify the labour market of 
prospective vacancies including through 
traditional job advertisement websites such 
as seek.com.au, social media and other 
websites such as Gumtree, and engaging 
intermediaries such as labour hire firms, 
backpacker hostels and recruitment agencies.

This evidence from WHMs in the focus 
groups suggests that the potential of the 
Harvest Trail website is not presently being 
fully realised, as only one WHM out of the 
124 workers we interviewed reported using 
the HLS website to organise farm work. All 
the other WHMs sourced farm work through 
friends, social media, their accommodation 
provider or Gumtree. A WHM from the 
Melbourne focus group who had relied  
on the HLS to organise farm work spoke 
very favourably about her experience with 
this service:

 “I used it [HLS] once I knew I had only  
five months to get my 88 days and so I gave 
them a call. I’d just finished a job and they told 
me to go to the town and I had a job within two 

weeks. The season hadn’t quite started so  
I went early because they recommended getting 
there ahead of time and they were pretty good.  
I actually am glad I talked to them because I 
had met a lot of people who wasted time going  
to the wrong places.”

Conclusion
The horticulture industry is heavily 
reliant on WHMs as the primary source of 
horticulture labour. WHMs are able to be 
employed effectively by growers of crops with 
short or stop-start seasons as these types of 
crops necessarily experience a high turnover 
of workers. 

However, for growers with crops requiring 
a harvest of over three months, and in 
particular, for growers with labour needs 
over six months, the WHM program has not 
been able to meet the ongoing needs of this 
group of growers as effectively. Over-reliance 
on WHMs has led to many growers feeling 
insecure about the desirability, viability and 
sustainability of this source of labour. 

Additionally, the WHM program is 
associated with a significant degree of 
worker exploitation. WHMs are a vulnerable 
source of overseas labour and are often 
employed in non-compliance with the 
Horticulture Award. The transient nature 

of WHMs’ involvement in the horticulture 
industry means they are less likely to report 
exploitation because of a desire to complete 
88 days of farm work in order to earn a  
visa extension.

The liberalisation of the WHM visa 
announced in November 2018 will 
profoundly alter labour supply in 
horticulture. 

First, there is likely to be an increase in 
supply, particularly of workers from South-
East Asian countries. Many growers are 
likely to welcome this development, as we 
received consistent feedback from growers  
in the survey and case studies preferring 
farm workers from Asian countries. But 
given the problems relating to the treatment 
of WHMs, increasing the supply of workers 
at high risk of exploitation is likely to have 
unintended consequences.

Second, it is easier for WHMs to work in 
horticulture for the duration of their visa, 
and for a maximum of three years instead of 
two years. This possibility has been extended 
to subclass 462 visa holders which includes 
a wide range of developing countries in 
South-East Asia, South America and Europe. 
Growers have welcomed this development 
because it means that they can recruit a 
WHM to work for a three year period on 
their farm. This reform addresses labour 
supply challenges of growers who have 
non-seasonal labour needs and have been 
reluctant to use either the Pacific Labour 
Scheme or rotating teams of SWP workers to 
achieve a trained and committed workforce. 
Again, there are potential risks associated 
with this policy change.

It is likely then that there will be more WHMs  
working in the horticulture industry and  
that a greater proportion of WHMs in 
horticulture will be from developing countries. 

Given the inherent existing vulnerability 
of these migrant workers, and the 
absence of any dedicated labour market 
protections for WHMs, it is likely that 
these changes will lead to an increased 
incidence of non-compliance in relation 
to wages and conditions of work. The 
potential for non-compliance is magnified if 
the amendments lead to an over-supply of 
WHMs seeking horticulture work to qualify 
for a visa extension for a second or third year. 

Increased competition for horticulture  
jobs to qualify for a visa extension further 
distorts the power imbalance between 
employers and workers, increasing the 
vulnerability to exploitation of workers 
desperate to find employment to satisfy the 
criteria for an extension. 

STAKEHOLDER PERSPECTIVES 

“He [the grower] was advertising in Taiwanese language on a Taiwanese blog 
site with rate of pay of $12 and $13 an hour, that’s how blatant it was.”  
Labour hire contractor (Gingin)

“It needs to be easier to find farm work. There needs to be some kind of 
incentive for farmers to advertise a bit more or just like a larger agency to get a 
big website together to help people out in finding work. So you don’t have too 
many people going to one area than they need and not enough in another area 
that they don’t ... everywhere you look, everything seems to be different — the 
information is different from everybody, every employer we spoke to, all the 
backpackers we spoke to, what’s available online. It just seems to be a mix of 
everything, a lot of which is just not true.”  
 WHMs focus group (Katherine) 

“That’s where it would be so helpful to have an official website instead of all 
these third-party websites or whatever. It would be so beneficial for everyone 
to see those positions that are available and if there was easier access for 
companies to post those things, like in one consolidated area. I think that 
definitely would help so much.” 
WHMs focus group (Melbourne) 

“First farm was on Gumtree, second through my boyfriend’s friend who was 
on the WWoofing farm, the third farm was through my farm buddy’s family 
friend.” 
WHMs focus group (Sydney)

“We checked out a place called [name of working hostel] and the woman told 
us I’ve got no-one on the waiting list, I’m looking for girls, I need you … We 
spoke to several of the girls, and they told me exactly the same thing, they’ve 
been there for like two or three weeks, no work. So we just stayed there until 
Friday and left because there was just no work.”  
Interview with WHMs (Stanthorpe)

“You answer these Gumtree adverts and you have no idea who they are or 
where they are, so I think having a good website, like TripAdvisor where you 
can leave reviews on it — that would be a great thing.” 
WHMs focus group (Adelaide)
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296  The Fair Work Ombudsman estimates that there are approximately 130,000 workers employed annually in the industry: Fair Work Ombudsman, Horticulture Industry 
Shared Compliance Program 2010, above n 5.

Introduction
The Seasonal Worker Program (SWP) 
creates a pathway for workers from select 
Pacific Island nations to work in Australia. It 
was established in 2008, operated as a pilot 
until 2012 and has been fully operational since.

Although the SWP accounts for a small 
proportion the horticulture labour force in 
Australia, the numbers in the SWP have 
grown steadily since its inception.296 In the 
last year there has been a 37% increase in 
visa approvals.

This Chapter examines the main reasons for 
the horticulture industry’s limited reliance 
on, and some other limitations of, the 
SWP. An important reason for low industry 

interest in the program, aside from employer 
concerns about their ability to use the  
SWP, is that the regulatory burden is greater 
for the SWP than for employing other 
categories of workers, most notably  
Working Holiday Makers (WHMs), local 
workers and undocumented workers. 
Another core problem with the SWP when 

compared with the WHM program is that 
it does not deliver a sufficiently portable 
horticultural workforce.

Moreover, there are aspects of the design 
of the SWP, which have the potential to 
contribute to worker exploitation, and  
there is poor monitoring and oversight of 
SWP workers.

CHAPTER ELEVEN 
THE SEASONAL WORKER PROGRAM     

TABLE 11.2 SWP – REGULATORY CHALLENGES AND SUMMARY OF FINDINGS

Challenge #1:  Addressing employer concerns Challenge #2:  Addressing concerns of worker exploitation

Finding #1 The application process for becoming an Approved 
Employer is complicated and there is a lack of 
streamlined coordination between government 
departments involved in the SWP. 

Finding #9 Seasonal Workers are vulnerable to exploitation arising from their 
limited labour market mobility and their desire to return.

Finding #2 Accessing workers under the SWP is far more costly 
than employing WHMs for horticulture work.

Finding 
#10

Seasonal Workers are vulnerable to inflated deductions from pay 
for accommodation and transport.

Finding #3 Small and medium-sized growers face  additional 
challenges in accessing the SWP.

Finding 
#11

There is an inconsistent and ineffective approach to worker 
induction. 

Finding #4 The requirement to organise accommodation is 
challenging for some growers.

Finding 
#12

The SWP is not administered or monitored in a transparent or 
publicly accountable manner.

Finding #5 The requirement to organise pastoral care is 
challenging for some growers.

Finding 
#13

The SWP is associated with poor oversight by regulators and 
weak enforcement of labour standards and program requirements.

Finding #6 The perception by some growers that Seasonal 
Workers are less productive or less capable in 
horticultural work is not supported by evidence.

Finding #7 The SWP is more challenging to use for crops with 
short, stop-start or year-long harvests. It does not 
provide for workforce portability.

Finding #8 The requirement to conduct labour marketing testing 
is ineffective.

Finding #9 The perception that the population of Pacific 
countries cannot support the growth in the SWP is 
not supported by evidence.

TABLE 11.1 SEASONAL WORKER VISA APPROVALS

2012-2013 2013-2014 2014-2015 2015-2016 2016-2017 2017-2018

1473 2014 3177 4490 6166 8459
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There have been four phases of reform to the 
SWP since its inception. The main thrust of 
each phase has been to make the SWP more 
attractive and accessible to growers, indicated 
by the blue text in Table 11.3. These reforms 
have sought to reduce costs for employers, 
increase access to the program and simplify 
the application and associated regulatory 
processes. Some of these reforms (such as 
reducing airfare and transport contributions 
and removing requirements for a minimum 
period of work) have reduced the remittances 
of Seasonal Workers by increasing the costs 
borne by Seasonal Workers. In two surveys 
of Approved Employers in 2012 and 2015, 
growers identified international travel costs 
and domestic travel costs as key changes that 
would make the SWP more attractive.297  

Despite these four phases of reform, the 
case studies revealed that growers who are 
not Approved Employers still perceived 
significant barriers to entering and using the 
program. 

In contrast, growers who are Approved 
Employers reported significant benefits 
from being involved in the program. In this 
section, we examine our Findings in relation 
to the SWP’s ability to be used by employers 
to access Seasonal Workers. 

297 Hay and Howes, above n 161; Doyle and Howes, above n 161.   

CHALLENGE #1: ADDRESSING EMPLOYER 
CONCERNS

TABLE 11.3 SWP REFORMS

Phase One 
2008-2012

•  Opening up the pilot so as to allow direct employment of Seasonal Workers, rather 
than through labour hire firms.

•  Removing geographical constraints so that employers in a wider range of areas 
could access workers under the pilot. 

•  Changing employer contributions to visa holders’ airfares depending on their 
country of origin.

•  Modifying the minimum period of work requirement.

•  Reducing employers’ responsibility for domestic travel costs.

•  Reducing the tax rate for Seasonal Workers from 29% to 15% for their first 
$37,000 of taxable income.

Phase Two 
2012

•  Expanding the number of source countries to nine Pacific states and Timor-Leste.

•  Increasing the SWP’s reach beyond horticulture through a trial to three additional 
sectors (aquaculture, cotton and cane).

•  Lifting the cap on the number of workers to 12,000.

Phrase Three 
2015

•  Removing annual limits on the number of visas issued. 

•  Reducing employer contribution to covering Seasonal Workers’ domestic and 
international transportation costs.

•  Removing the requirement that each visa holder be given a guaranteed minimum 
period of 14 weeks’ work. This was replaced with a new requirement that Seasonal 
Workers ‘will benefit financially from their participation in the program’.

•  Expanding the SWP into other occupations in the agriculture industry, including 
cattle, sheep, grain and mixed enterprises.

Phase Four 
2017-2018

• Introducing multi-entry visas.

•  Streamlining the application process to become an Approved Employer through 
fewer forms and simpler processes.

•  Investigating ways to help employers lodge information online.

•  Piloting ways to lower upfront costs for employers.

•  Removing the requirement for employers to organise training for Seasonal 
Workers.

•  Piloting a 24/7 Information Line for Seasonal Workers to complement the pastoral 
care provided by Approved Employers.

•  Increasing promotion to employers in eligible industries and their Industry 
Associations.

•  Introducing a new condition allowing Seasonal Workers to change employers in 
limited circumstances.

•  Piloting ways to help Seasonal Workers access their superannuation once they have 
left Australia.

•  Reducing employer contribution to travel costs to $300 (from $500).

•  Increasing the period in which labour market testing is valid from 3 to 6 months.

•  Increasing the period of work for all SWP partner countries to 9 months. 
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Finding #1: The application process 
for becoming an Approved Employer 
is complicated and there is a lack of 
streamlined coordination between 
government departments involved in 
the SWP.
The application process is an important 
integrity measure for ensuring that 
employers that seek to sponsor Pacific 
workers are likely to comply with program 
requirements and the law. 

However, the Approved Employer process 
is costly, complex and time-consuming. It 
is also risky. For growers who have their 
applications rejected, or if they submit 
incomplete applications, these are deemed 
unsuccessful and thus, unsuccessful 
applicants may be set back several months in 
organising their harvest labour.

Responsibility for the program rests in the 
Department of Jobs and Small Business 
(DJSB). But the SWP is a ‘whole of 
government program’ so DJSB administers 
the program in collaboration with other 
agencies including Department of Home 
Affairs (DHA), Department of Foreign 
Affairs and Trade (DFAT), the Department 
of Agriculture and Water Resources, the Fair 
Work Ombudsman (FWO), the Australian 
Taxation Office (ATO) and Austrade.

DJSB, DHA, FWO and ATO are involved 
in the process for approving employers 
under the SWP. This adds complexity to 
the process and likely increases the time it 
takes to assess applications given that the 
assessment team is not based in the one 
physical location and department. 

The focus groups and interviews with 
growers reported consistently negative 
feedback about the application process 
for the SWP and the management of the 
program by DJSB. Growers reported that 
the application process to become an 
Approved Employer was opaque, difficult, 
time-consuming and costly and that 
DJSB did not actively or constructively 
assist growers to complete the application 
process. Most small growers, including a 
number who had made attempts to become 
Approved Employers, reported that applying 
to become an Approved Employer was 
completely out of their reach.

Nonetheless, the introduction of ‘multi-entry 
visas’ for the SWP is likely to improve the 
accessibility of the scheme. This reform, 
announced in September 2017, will mean 
that once an Approved Employer is approved 
to bring in a group of workers, these workers 
can return for subsequent seasons within a 
three-year period without an entity needing 
to apply again to recruit workers. 

Although multi-entry visas will reduce the 
administrative burden on employers, the 
evidence from the case studies suggests 
that there needs to be substantial reform 
to the application process for becoming an 
Approved Employer and for management 
of the SWP by the government. This reform 
process should occur in consultation with 
industry and unions and take into account 
the development of industry initiatives  
such as the Fair Farms scheme (see Chapter 
3) which provides for third party auditing  
of growers.

STEPS FOR BECOMING AN 
APPROVED EMPLOYER

 STEP ONE
Applicants submit a form to become an AE.

Additionally, applicants who are operating on a 
Contract, Labour Hire business model or Trust must 
submit a “Financial Viability and Credentials” form.

 STEP TWO
Both DJSB and DHA assess the application. 

An indicative time frame is given of between 3-4 
months.

 STEP THREE
Successful applicants are sent a “Deed of 
Agreement” by DJSB and a “Special Program 
Agreement” from DHA. This is then executed by the 
employer and sent back to the relevant department 
for execution. An entity can only apply twice within a 
12 month period to become an AE.

 STEP FOUR
AEs submit a form to DHA for Special  
Program Sponsorship approval in order to 
sponsor workers

STEPS FOR ACCESSING WORKERS

 STEP FIVE
AEs submit Recruitment Plan/Letters of Offer  
to DJSB

 STEP SIX
DJSB assesses and approves the  
Recruitment Plan

 STEP SEVEN
Upon arrival of Seasonal Workers, AE submits an 
“Arrival Form” to DJSB.

 STEP EIGHT
Upon departure, AE submits “Return Form” to DJSB

STAKEHOLDER PERSPECTIVES 

“There was probably just a lot of things that made it impossible to get through the 
SWP process — procedures that we don’t have in place which I tried to put into place. 
It’s just things like your dispute resolution policy. We are lacking a little bit in all of the 
occupational health and safety policies too … it’s just one of the things that I can’t find 
the time to get back to. It’s such a nuisance. I looked at it but it was just a fairly long-
winded process to try and get up and going.”   
Grower (WA)

“So there is an acute administrative burden where it takes so long to get your 
application in and assessed – it’s like the Department of Jobs and Small Business 
would drip-feed parts of the application form instead of just saying, “Here’s 
everything we need, if you can get it back to us by this date, we’ll give ourselves a 
month to review it all and we will come back to you if there’s anything missing or 
we have any questions.” But it’s quite restrictive that if there’s something missing it 
seems you have to apply from the start, so all over again and our small and medium 
businesses don’t have much time on their hands to do those.”      
Industry Association Official (NT)

“The hardest thing about the SWP is loading Recruitment Plans and Letters of Offer 
and getting a response back, getting the approval back. There’s a complexity and detail 
in the administration that is far too onerous.”      
Labour Hire Contractor (NSW) 

“The process to becoming an approved employer under the SWP is an important 
integrity measure for the program and an integral component of reducing the risk of 
worker exploitation. There is a challenge in balancing reducing risk of exploitation 
with reasonable levels of administration and oversight.”     
Government Official (DJSB) 
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Finding #2: Accessing workers under 
the SWP is more costly than employing 
WHMs in horticulture work.
The case studies revealed that there is a 
strong perception by growers and industry 
associations that the SWP is too expensive 
for many growers to use to access workers. 
This perception that the SWP is too 
expensive is framed by the relative ease by 
which growers can access WHMs without 
the similar regulatory burden or imposition 
of costs. Table 11.4 provides a comparison of 
the two programs in terms of whether they 
impose costs on employers according to each 
program’s design.

Finding #3: Small and medium-sized 
growers find it difficult to access  
the SWP.
The AE application form stipulates an 
eligibility criteria which requires the 
applicant to demonstrate that it:

 1.  Is an eligible business registered and 
operating in Australia in a sound 
financial position and has an ABN. 
Entities who operate on a contractor/
labour hire model need to demonstrate 
five years of continuous operation and 
a record of compliance with workplace 
and immigration laws;

 

2.  Is an ‘organisation’ as defined in the 
Migration Regulations 1994 (Cth). 

 3.  Has good immigration practices and a 
history of compliance with immigration 
legislation. 

 4.  Has a history of compliance with 
Australian workplace relations law, work 
health and safety legislation and other 
relevant laws.

 5.  Understands and will comply with the 
program requirements for Approved 
Employers.

Small growers who are sole traders cannot 
access the SWP because they do not meet 
these criteria. In our case studies we found 
a strong perception that small growers are 
unable to access Seasonal Workers through 
the SWP. This is only partially true. Although 
the complexity of the application process 
to become an Approved Employer means 
that most small growers will not be able to 
directly employ Seasonal Workers, small 
growers (including sole traders) can access 
the program through a labour hire firm who 
is an Approved Employer. 

In both Katherine and Orange, we 
interviewed small growers who employed 
between three and five Seasonal Workers 
each harvest. These growers reported 
increased productivity and workforce 
reliability, which offset the higher costs 
associated with accessing Seasonal Workers 
via a labour hire firm. Using the labour 
hire firm meant these growers could avoid 
the costly, complex and time-consuming 
application process to become an Approved 
Employer, and receive assistance from the 
labour hire firm to address other challenges 
associated with the SWP such as providing 
pastoral care, accommodation and a 
minimum 30 hours work per week. 

Finding #4: The requirement to 
organise accommodation is challenging 
for some growers.
Upon applying to become an Approved 
Employer, employers commit to 
organising and providing council-approved 
accommodation at a rate reflective of the 
market rental rate. When submitting the 
Recruitment Plan, employers need to detail 
the proposed accommodation placements 
for SWP workers. Offers of Employment 
are required to include information on 
the accommodation arrangements and 
associated deductions. Workers can elect to 
organise their own accommodation if they 
choose to do so. 

Nonetheless, most Seasonal Workers  
need assistance with organising 
accommodation prior to their arrival to 
Australia because they usually do not have 
the resources, networks or often the requisite 
English-language ability to independently 
organise accommodation whilst still in their 
home countries. 

However, the multiple responsibilities 
of Approved Employers as employer, 
immigration sponsor and accommodation-
provider, creates opportunities for 
exploitation.  Employers can, for example, 
circumvent the minimum wage for 
horticultural work through inflating prices 
for accommodation and transport and 
deducting this from workers’ pay.  

Additionally, employers reported in the 
case studies that the requirement to provide 
accommodation was difficult, costly and 
time-consuming.

TABLE 11.4 THE SWP VERSUS THE WHM PROGRAM – COSTS

Costs associated with: Seasonal Worker 
Program

Working Holiday 
Maker Program

Becoming an approved employer  

Applying to recruit workers  

Arranging accommodation*  

Arranging pastoral care, including induction  

Contributing to travel costs**  

Subject to DJSB audits  

Arranging medical insurance*  

Subject to FWO monitoring  

*These costs can be deducted from workers’ wages. **This cost has been reduced from $500 to $300 as of 5 November 2018.

STAKEHOLDER PERSEPCTIVE

“[The SWP] is very expensive but I can’t 
do all the work myself and I can’t train 
backpackers every week or every second 
week. So if I want to stay in the industry 
this is the only way to go for me. … I 
talk to the contractor if I ever have any 
issues, I am straight up with him and tell 
him straight and I’m pretty confident 
he’ll fix things straightaway. If you’re a 
small grower you tend to run out of fruit 
so what can you do with the people [the 
SWP workers]? That’s why you need 
that middle-man and he can move them 
around a bit, it’s a better system for small 
growers. The big growers, you know, 
they just always have a job to be done, 
so maybe big growers can source their 
labour directly [through the SWP] and 
it’ll be a bit cheaper for them.”   
Grower (Katherine, NT)

298  See, eg, Norman Hermant, ‘Seasonal Farm Workers Receiving Less Than $10 a Week after Deductions, Investigation Reveals’, ABC News (online), 26 February 2016 
<http://www.abc.net.au/news/2016-02-25/seasonal-farm-workers-receiving-as-little-as-$9-a-week/7196844>; Ben Schneiders, ‘Key Farm Scheme Badly Rorted, Migrant 
Workers Paid $8 an Hour’, The Sydney Morning Herald (online), 19 May 2018 <https://www.smh.com.au/business/workplace/key-farm-scheme-badly-exploited-migrant-
workers-paid-8-an-hour-20180518-p4zg53.html>.
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Finding #5: The requirement to  
provide pastoral care is challenging 
for some growers.
Approved Employers are required to ensure 
adequate arrangements for, and monitoring 
of, the wellbeing and welfare of workers, 
including providing them with a 24/7 
contact number for the Approved Employer, 
access to numbers for emergency services, 
assistance in accessing medical services and 
accessing opportunities for recreation and 
religious observance. Approved Employers 
also help workers arrange tax file numbers 
and bank accounts. 

Like the accommodation requirement, 
organising pastoral care is an additional 
responsibility on Approved Employers that 
does not exist when they employ locals, 
WHMs or undocumented workers. 

Nonetheless, a level of pastoral care is 
necessary given that there is no English 
language requirement for workers and it 
is likely that Seasonal Workers will find it 
difficult to establish themselves in Australia 

particularly in regional and remote locations 
and access services without assistance.

It is inefficient for Approved Employers 
in the same region to individually provide 
pastoral care arrangements for workers. 
Some of the aspects of these pastoral care 
arrangements could be coordinated between 
Approved Employers at an industry level, for 
instance via their industry associations. There 
is precedent for this type of coordination 
given that pastoral care is being centrally 
managed and provided through the new 
government-funded Pacific Labour Facility 
as part of the Pacific Labour Scheme.299 

Finding #6: The perception by some 
growers that Seasonal Workers are 
less productive or less capable in 
horticultural work is not supported  
by evidence.
The case studies revealed that most 
growers we interviewed had strong views 
on the relative productivity of workers from 
different countries and ethnicities. A number 
of growers in the case studies identified 

a preference for workers from Asian 
countries or expressed a view that Seasonal 
Workers were on ‘island-time’, ‘unsuited to 
horticulture work’ or ‘slow’.

However, the overwhelming majority of 
growers who employed Seasonal Workers 
through the SWP spoke favourably of their 
productivity, reliability and commitment. 

We also found that growers who employed 
Seasonal Workers as part of their business 
model were less likely to express insecurity 
or concern over their ability to meet their 
workforce needs. These growers were better 
placed to invest in business expansion in 
subsequent years because of the certainty in 
labour supply created through the SWP, and 
in particular through its feature of returning 
workers. This is consistent with two empirical 
studies comparing the output of Pacific 
workers with WHMs which found the former 
more productive.300 It is also supported by 
evidence from New Zealand where 82% of 
employers who employed Pacific workers 
expanded their business and invested in new 
plant and equipment.301 

STAKEHOLDER PERSEPCTIVES

“I can’t use it [the SWP] because my 
accommodation isn’t 5-star and I wouldn’t 
get approved for it.”   
Grower (Darwin, NT)

“We used to do accommodation in the 
beginning and I got out of that ugly 
side of the business because everyone 
thought, ‘here’s an idea’, let’s cram our 
house full of people with no concern or 
whatever and then it became a really dirty 
game of everyone stealing everyone else’s 
accommodation in town. I put my hands 
up and want I don’t want anything to do 
with this, I’m out.”   
Labour Hire Contractor (Gingin, WA)

“We organise accommodation. So basically 
through the Department of Employment 
we’ve got to have an approval for the plan 
of having our workers here. We start from 
basically where the farms that they’re going 
to be working on, to where we’re intending 
to place them to live. It has to be adequate. 
We have to take photos, they have to agree 
on all of it, we have transport so that we can 
make sure that our workers can get to and 
from work, do their shopping, go to church, 
all of that sort of stuff as well.”    
Labour Hire Contractor (Orange)

STAKEHOLDER PERSEPCTIVES

“[With the SWP] you’ve got to be a lot more sensitive to their cultural, religious, all of these 
things, whereas getting a 417 through, you find them work, but we don’t worry about their 
religion or whether they’re close to a church or what they’re doing — that’s not our bag, 
that’s their bag.”    
Labour Hire Contractor (Gingin, WA)

“So we provide a bus a couple of times a week for them to get to Katherine and one time 
for specific shopping and then if we are working, they obviously can’t go to town if they’re 
working but they were going to one of the local churches on a Sunday and then when the 
season, the picking season finished, they’re just pruning, they wanted to go to town on the 
Saturday because the shops are open and more shops are open and so they had their little 
church services on the farm on Sundays. So we just find out how they want to manage that.”  
Grower (Katherine, NT)

299  Department of Foreign Affairs and Trade, Australian Government, Stepping-Up Australia’s Pacific Engagement <https://dfat.gov.au/geo/pacific/engagement/Pages/stepping-
up-australias-pacific-engagement.aspx>.

300  Robert Leith and Alistair Davidson, ‘Measuring the Efficiency of Horticultural Labour: Case Study on Seasonal Workers and Working Holiday Makers’ (Report, 
Australian Bureau of Agricultural and Resource Economics and Sciences, 2013); Shiji Zhao et al, ‘What Difference Does Labour Choice Make to Farm Productivity and 
Profitability in the Australian Horticulture Industry? A Comparison between Seasonal Workers and Working Holiday Makers’ (Research Report, ABARES, 2018) 7.

301  James Maguire and Mark Johnson, ‘Recognised Seasonal Employers Survey – 2018’ (Working Report, Research New Zealand, 2018) 35.
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Finding #7: The SWP is more challenging 
to use for crops with short, stop-
start or year-long harvests. It does 
not provide for workforce portability.
The variable nature of horticulture means 
that different crops have different harvesting 
requirements and timelines. In the focus 
groups and interviews with growers, many 
raised concerns about the lack of portability 
in the SWP. From the grower’s perspective, 
portability relates to the ability of growers to 
move workers between different employers. 
From a worker’s perspective, portability 
might mean they are not tied to a single 
employer and have the opportunity to work 
on a number of farms and consistently over 
the whole year.

Certain aspects of the SWP’s design make 
it more challenging for growers with short, 
stop-start or year-long harvests to directly 
employ Seasonal Workers as Approved 
Employers. This is because the SWP does 
not allow for growers to jointly recruit 
workers from the Pacific other than through 
a labour hire company. The SWP also does 
not allow growers to form cooperatives and 
recruit Seasonal Workers for a number of 
farm businesses within the one region. Both 
the ability to jointly recruit and to use grower 
cooperatives are permitted within the New 
Zealand program for recruiting workers from 
the Pacific. These mechanisms are essential 
for providing for workforce portability.

Although there is no program restriction 
on growers with short or stop-start harvests 
from accessing the SWP, the program costs 
involving pastoral care, visa applications, 
arranging accommodation and the $300 
contribution to airfares are likely too high for 
growers who only require labour for short, 
intense seasons. 

The Orange case study revealed the strong 
reliance of cherry growers on WHMs 
because the cherry harvesting season is only 
six to eight weeks long and this makes it 
difficult to directly employ Seasonal Workers. 
For growers with short or stop-start harvests, 
there is no capacity to employ SWP workers 
for periods that match the harvest labour 
requirements. The only way to engage with 
the SWP is to employ Seasonal Workers 
through labour hire firms which can increase 
flexibility through their ability to move SWP 
workers between different growers and crops.

For growers with crops with year-long 
labour needs, the restricted time period for 
Seasonal Workers can also prove problematic. 
Seasonal workers can work in Australia for 
up to nine months. In the Virginia case study 
we interviewed a potato grower with labour 
needs for 11 months a year. In his view, 
this made the SWP a difficult program to 
use because it would require two rotating 
teams of Seasonal Workers and thus be more 
expensive and time-consuming to administer. 

STAKEHOLDER PERSPECTIVES ON THE PRODUCTIVITY AND CAPABILITIES  
OF SWP WORKERS 

“As long as you keep them away from alcohol, they’ll turn up and they’ll work all day, 
every day, nonstop. But their productivity is probably about half of what you’d expect 
someone to be able to do. Unless they actually have learnt how to work in the past.”  
Grower (Griffith)

“Even say for strawberry picking, Pacific Islanders aren’t really built for bending over, 
but they can still do the packing, they could still do the supervising and quality control 
and those sorts of jobs.” 
Grower (WA) 

“So one large grower, a grower with 30 years’ experience in mangoes, he took 20 [SWP 
workers] and he’ll have 110 this year. Overwhelmingly positive feedback you know … 
and this grower, you know he had a team of Asian backpackers picking his mangoes 
and a team of people from Vanuatu and he compared them and they were doing — the 
Asians were doing 6 or 7 bins a day and the others were doing much 18 to 20. … There 
is still that kind of underlying impression that yes Asian workers can be a lot more 
reliable than European backpackers and that’s still valid for sure … but at the end of 
the day I think they struggle to do the physicality of a lot of the tasks. You know there’s 
not a lot, you don’t see a lot of Japanese and Koreans that come out and pick melons 
and pumpkins any more.’   
Labour Hire Contractor (Katherine, NT) 

“No I’d refute that [Pacific workers are unsuited to horticultural work]. We’ve got 
Timorese doing ground work, ground level work, you know mangoes. That doesn’t have 
any weight as far as I’m concerned.” 
Grower (Katherine, NT)

“A lot of the seasonal workers are all islanders and they will struggle to bend over, even 
though the Tongans and those guys do and have, but we’re engaging someone who uses 
the East Timorese a little bit more. So we’re hoping that we can engage in that. Also 
it’s a whole new focus. We’re going to change. We’re not going to just do a part system, 
which is what we thought we might do. We’re actually going to do a complete move  
into them.”  
Grower (WA)

“The fact that they’re there every day, the reliability factor is such an overwhelming 
— the need is filled of having reliability but they’re not fussed if they’re not super-fast 
workers. The fact that they know that they’re there tomorrow and they’ve got that peace 
of mind and they don’t have to worry about chasing down workers the next day to try 
and find them at the last minute to take their crop off, speedy productivity is less of 
an issue. The fact is that most of them are usually quite productive as well but it’s a 
reliability factor. It always come back to that issue of reliability. They need to know who 
is there the next day.”  
Labour Hire Contractor (NSW)

“The reason we’ve gone with the Vanuatans is they’ve got strong bodies and great 
stamina and we can say to them, ‘Listen, this is base work-rate, if you can exceed that 
to this level, we’ll give you a bonus’ and we find they can respond to that and step it up 
… We used some backpackers last year but I don’t know that’s sustainable…we keep 
on saying it every year, ‘never again!’ The Vanuatans are more productive, are more 
engaged, are better workers, they’re all round better workers.” 
Grower (Katherine)
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Nonetheless, in the same case study, we 
interviewed a tomato grower in Virginia who 
was using two rotating teams of Seasonal 
Workers to supply labour to the farm for the 
full 12 months of the year and finding this a 
highly effective labour management strategy. 

Additionally, growers with crops requiring 
consistent labour over 10–12 months are 
eligible to sponsor workers under the Pacific 
Labour Scheme, introduced on 1 July 2018 
and allowing the sponsorship of workers for  
three years for non-seasonal agricultural work.

Finding #8: The requirement to conduct 
labour marketing testing is ineffective.
Approved Employers have to provide 
evidence of their failed efforts to recruit  
local workers before being able to recruit 
SWP workers.

Employer-conducted labour market testing 
in protecting local job opportunities has been 
rigorously critiqued as being an ineffective 
and resource-intensive way of ensuring 
that local workers have first access to job 
vacancies.302 A more efficient and effective 
method is for labour market testing to be 
done independently of employers, which 
is an approach advocated by the OECD as 
international best practice.

Additionally, labour market testing is, on 
one view, unnecessary for the SWP as the 

increased costs associated with the SWP 
sends an appropriate price signal to growers 
on the benefits of recruiting locally in the 
first instance.

Instead of labour market testing by 
employers, the SWP should incorporate 
independent labour market testing done 
by the government. This approach is more 
akin to a labour market assessment of the 
dynamics of the local and regional labour 
market. This type of approach is taken 
in New Zealand’s Recognised Seasonal 
Employer scheme discussed in Chapter 
13. The federal budget announcement in 
May 2018 allocating funding for an annual 
horticultural workforce assessment is a 
positive initiative for developing a stronger 
understanding of horticulture labour needs 
and supply challenges.

Finding #9: The perception that the 
population of Pacific countries cannot 
support the growth in the SWP is not 
supported by evidence.
Interviews with growers and a number of 
industry association officials suggested there 
is a perception that the Pacific countries 
are an unsustainable labour supply. Some 
asserted that the SWP and New Zealand’s 
Recognised Seasonal Employer scheme  
had “maxed out”:

Despite these perceptions, there is no actual 
shortage of workers from the Pacific who 
can participate in the SWP and there are 
whole regions in SWP partner countries who 
have not been approached to participate in 
the SWP. Although Tonga accounts for 33% 
of the SWP intake and Vanuatu accounts 
for 40%, only 13% of the eligible sending 
population in Tonga (i.e. those aged 20-45) 
are participating in both the Australian SWP 
and New Zealand’s RSE.303  

A recent demographic assessment of the 
labour forces of SWP partner countries 
found that, “the total SWP pool is 
conservatively 586,000, realistically 902,000 
and ambitiously 1,353,000”.304 This 
suggests there is considerable scope to grow 
Australia’s intake of Seasonal Workers from 
the SWP.

STAKEHOLDER PERSPECTIVES ON THE EMPLOYMENT RESTRICTIONS  
OF THE SWP VISA

“The requirement to be employed by a single employer for six months is difficult in 
horticulture. For example, the mango season in Mareeba, it goes for six weeks. They just 
don’t use the Pacific seasonal workers, even though they would be quite a useful labour force 
in that sector. There’s also the onion season; the onion season is three weeks, where you work 
like an absolute crazy thing. And historically, they’ve actually employed a lot of Papua New 
Guineans and people on holiday visas, which they’re not legally meant to do; but again these 
people are coming because they want to do the onion season. They can do a three-week 
onion season and earn piece rates and go home with more money than they’d earn in the rest 
of the year.”    
Industry Association Official (Queensland)

“I would go with the SWP if it allowed workers to be employed for longer. But I understand 
that they come here for six or nine months and then they go. The same group then comes 
back, that is the aim but I would rather if they were here for a year and then went away and 
came back a year later, like two year groups rotating. Then I would do it. For example, with 
our onions, the way it works is we do have a season which goes for 10 or 11 months. If I had 
full time workers they would need to be there for 11 months. With the Seasonal Workers 
Program they come and leave after nine months and you need a new workforce for two 
months. It just disrupts the whole season.”    
Grower (Virginia)

STAKEHOLDER PERSPECTIVES ON  
THE GROWTH OF THE SWP

“It’s been pretty small up-to-date but as 
it grows bigger you’re going to see more 
troubles because you are going to go 
further out. Right now they’ve been able 
to choose the cream of the crop but as you 
get bigger you’re going to start taking some 
of the three-quarters and then some of the 
halves and the challenge is going to be get 
those people motivated.”   
Grower (Katherine)

“You could write a whole PhD on the 
failures of the SWP and how it’s potentially 
unsustainable [in terms of] the labour 
sources. There are some serious challenges 
there. Forty percent of the male workforce 
in Tonga is in Australia as a seasonal 
worker. That’s a serious problem.”    
Industry association official (NSW)

302  Joanna Howe, ‘Is the Net Cast Too Wide? An Assessment of Whether the Regulatory Design of the 457 Visa Meets Australia’s Skills Needs’ (2013) 41 Federal Law 
Review 443; John Azarias et al, ‘Robust New Foundations: A Streamlined, Transparent and Responsive System for the 457 Program’ (Independent Review, September 
2014) <https://www.border.gov.au/ReportsandPublications/Documents/reviews-and-inquiries/streamlined-responsive-457-program.pdf>; Chris F Wright and Andreea 
Costantin, Submission No 23 to Senate Education and Employment References Committee, The Impact of Australia’s Temporary Work Visa Programs on the Australian 
Labour Market and on the Temporary Work Visa Holders, 1 May 2015.

303  Stephen Howes, Another Bumper Year for the Seasonal Worker Program (31 July 2018) Devpolicy <http://www.devpolicy.org/another-bumper-year-for-the-seasonal-worker-
program-20180731/>.

304  Matthew Dornan, Stephen Howes and Richard Curtain, Is a New Visa for Agricultural Work Needed? (13 September 2018) Devpolicy <http://www.devpolicy.org/is-a-new-
visa-for-agricultural-work-needed-20180913/>.
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The SWP contains many aspects that seek to protect Seasonal Workers from 
exploitation. Nonetheless, our research identified a number of problems with 
the current operation of the program and its ability to ensure compliance 
with Australian labour standards and the program’s regulatory framework.

Finding #10: Seasonal Workers are 
vulnerable to exploitation arising  
from their limited labour market 
mobility and their desire to return in 
following seasons.
Many Seasonal Workers wish to obtain 
ongoing employer sponsorship for 
subsequent seasons, with their families in 
the Pacific relying on their income earned 
each year through the SWP. This produces 
inherent precarity for them in the labour 
market by creating an in-built dependence 
on the sponsoring worker’s employer. 

The tied nature of the SWP can  also 
produce worker vulnerability. Recent studies 
on employer sponsorship indicate that such 
vulnerability is especially pronounced for 
temporary migrant workers in low-skilled 
occupations with limited access to union 
representation.305 For the SWP, workers are 
entirely dependent upon their employers as 
both the provider of remunerative work and 
as their immigration sponsor.

The desire of many Seasonal Workers to 
return for subsequent harvest seasons 
provides clear disincentives for Seasonal 
Workers to report workplace exploitation 
because the SWP is an employer-driven 
and employer-sponsored visa. A Seasonal 
Worker may calculate that the potential 
benefit of complaining is outweighed by the 
potential risk of not being sponsored for 
subsequent seasons. This desire to return 
means it is unlikely that the reported stories 
of exploitation in the SWP capture the full 
extent of exploitation within the SWP.306 

It is also concerning that the number of 
deaths in the SWP has risen significantly 
since the pilot concluded, with 14 deaths 
since the inception of the program in 2008. 

There have been 12 deaths since 2012 and 
seven of these in Queensland. A recent 
Courier-Mail and Weekly Times special 
investigation revealed claims that “extreme 
neglect allegedly contributed to a number of 
deaths and serious injuries”.307 Nonetheless, it 
is important to note that the DJSB maintains 
that none of the deaths has been found to 
have been directly related to a workplace 
accident or incident.308 

Although the desire of many Seasonal 
Workers to return for subsequent harvest 
seasons creates significant labour market 
vulnerability, many growers attribute the 
ability to hire returning workers as a key 
benefit of the SWP. This is because it 
enables growers to reduce training costs for 
subsequent harvests by allowing for skills 
retention, therefore increasing productivity.

CHALLENGE #2: ADDRESSING WORKER EXPLOITATION 

THE RIGHT OF SEASONAL WORKERS TO RETURN – INTERNATIONAL PERSPECTIVES
In North Carolina, an agreement between the union and the growers’ association, 
effectively gives temporary migrant workers in agriculture (known as H-2A visa 
holders) a right to return for subsequent seasons. Prior to this, the system was one 
based entirely on grower preferences and enabled growers to blacklist workers who had 
complained of exploitation.

The union and growers’ association agreement introduced in 2004, produced a new 
system, partly based on seniority. As part of this agreement, growers must demonstrate 
just cause for firing and refusing to rehire workers, and give three warnings before 
taking disciplinary action. There is now a formal grievance procedure for violations. 

First priority for subsequent seasons goes to those workers designated by growers as 
‘preferred’, including experienced workers. Vacancies are next filled by ‘active’ workers 
in order of seniority, independent of employer preferences. This enables a worker to 
challenge a violation of his rights during the season with the assurance that if, as a 
result, he is not listed as ‘preferred’ by the employer for the following season, he will 
be hired elsewhere as an active worker in the subsequent season. This is an important 
protection which empowers workers to report workplace exploitation by effectively 
giving them a right to return for subsequent seasons.

The third tier is for preferred workers who want to take a job with a different employer; 
those workers get access to the remaining full-season jobs through a bid system the 
union has created. Finally, any worker with three years or more in the H-2A program 
can recommend new workers with no experience. These ‘zero seniority’ workers are 
usually hired at the end of the season when relatively little work remains, but then have 
the advantage of being considered ‘active’ workers the following year.

For more information, see: 

Jennifer Gordon, ‘Roles for Workers and Unions in Regulating Labor Recruitment in 
Mexico’ in Joanna Howe and Rosemary Owens (eds), Temporary Labour Migration in 
the Global Era (Hart Bloomsbury 2016).

305  Chris F Wright, Dimitria Groutsis and Diane van den Broek, ‘Employer-Sponsored Temporary Labour Migration Schemes in Australia, Canada and Sweden: Enhancing 
Efficiency, Compromising Fairness?’ (2017) 43 Journal of Ethnic and Migration Studies 1854.

306  See Nick McKenzie, ‘Slavery Claims as Seasonal Workers from Vanuatu Paid Nothing for Months’ Work’, The Sydney Morning Herald (online), 27 March 2017 <http://
www.smh.com.au/national/investigations/slavery-claims-as-seasonal-workers-from-vanuatu-paid-nothing-for-months-work-20170327-gv7k99.html>; Hermant, above 
n 298; Fair Work Ombudsman, ‘Pacific Islander Visa-Holders Worked 36 Consecutive Days, Short-Changed $14,700’ (Media Release, 25 August 2016) <https://
www.fairwork.gov.au/about-us/news-media-releases/2016-media-releases/august-2016/20160825-seasonal-labour-solutions-eu-presser>. See also John Connell, ‘From 
Blackbirds to Guestworkers in the South Pacific. Plus ça Change …?’ (2010) 20 Economic and Labour Relations Review 111.

307  ‘Seasonal Worker Program: Rogue Operators “Exploiting” Staff’, The Courier Mail (online), 13 December 2017 <https://www.couriermail.com.au/news/queensland/
seasonal-worker-program-rogue-operators-exploiting-staff/news-story/8ef4f662b7899a8a67caafe4f384ca3e>. 

308  Email correspondence with Joanna Howe, on file, Eve Wisowaty, DJSB, 14 November 2018.

108 Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 

2566

2566



Finding #11: Seasonal workers are 
vulnerable to inflated deductions from 
pay for accommodation and transport.
The Deed of Agreement between Approved 
Employers and the DJSB stipulates that 
employers can make deductions from 
workers’ pay for certain expenses such as 
accommodation, transport and the cost of 
the return international airfare above the 
employer’s compulsory contribution of 
$300. Clause E6 requires that deductions 
are “lawful and reasonable”, “have been 
explained to and agreed to by the Seasonal 
Worker in writing” and “do not exceed the 
cost of the expense the deduction is made for”. 
Additionally, after deductions are made, 
Seasonal Workers should not have “an 
inadequate amount of money remaining each 
week to pay for reasonable living expenses.” The 
Deed requires all deductions to be itemised 
on workers’ payslips. 

Additionally, Approved Employers are 
subject to reporting obligations intended to 
keep them accountable under the program. 
Approved Employers need to provide 
evidence that workers have been employed 
and paid in accordance with the SWP and 
Australian workplace entitlements.

Nonetheless, despite these requirements, 
the evidence from the case studies and 
media reports suggests that there is a 
problem with some Approved Employers 
making deductions from workers’ pay at 
unreasonably inflated rates which do not 
represent the true cost of accommodation or 
transport, as Table 11.5 indicates.

For example, although DJSB requires 
Approved Employers to provide evidence 
of the ‘market rate’ for accommodation 
and other authorised expenses, this is not a 
particularly useful yardstick. The rent for a 
room at a backpacker’s hostel, for instance, 
is different from the cost of a room in a share 
house, with the rent for the latter contingent 
upon a number of variables, in particular, 
how many people are sharing the house. 
Also, there may not be a conventional rental 
market in many remote work locations, 
meaning the ‘market rate’ may simply be 
what employers state it to be. 

Finding #12: There is an inconsistent 
and ineffective approach to worker 
induction.
Approved Employers are required to 
complete an Arrival Form for each batch 
of Seasonal Workers. This form requires 
the employer to confirm that the on-arrival 
briefing has included a presentation by the 
FWO and the unions.

Despite the requirement that worker 
induction provides Seasonal Workers with 
access to unions and the FWO, the case 
studies found that worker inductions are 
presently occurring in a sporadic and 
inconsistent manner.309 The relevant union 
and the FWO are notified via an automatic 
email from the DJSB whenever an Approved 
Employer has had their request to sponsor 
a group of SWP visa holders approved. 
However, there is no mandatory process 
to be followed that compels the Approved 
Employer to guarantee that unions, the FWO 
and other relevant parties are involved in the 
induction process. 

STAKEHOLDER PERSPECTIVES

“We need to give SWP workers a right 
to return or a right to stay — to address 
their fear of not being allowed back by the 
employer.”    
Union Official (NUW)

“The reliability of backpackers is not as 
good obviously. We have control of the 
seasonal workers, so you know, we know 
they’re going to turn up 95% of the time, 
only if they’re sick do they not come. 
Backpackers come and go. … We had 26 
returnees out of 36, that’s pretty good 
numbers … and being able to give them 
specific jobs and knowing exactly what 
they can do [with returning SWP workers], 
what they’re capable of, it makes a huge 
difference to our business.”    
Grower (Katherine, NT)

TABLE 11.5 EXAMPLES OF INFLATED DEDUCTIONS MADE TO THE PAY OF 
SEASONAL WORKERS

Inquiry Pay received and deductions made

‘Seasonal Farm Workers Receiving 
as Little as $9 a Week after 
Deductions, Investigation Reveals’, 
7.30 Report (online), 25 February 
2016.

Reports of seasonal workers being charged $120 each per week in 
rent, despite some of them staying three to a caravan.

Others reported a net pay of zero following a number of 
deductions being made to their pay, including deductions for 
health insurance, daily transport, bedding, food and tax.

Norman Hermant, ‘Seasonal 
Farm Workers Receiving Less 
than $10 a Week after Deductions, 
Investigation Reveals’, ABC News 
(online), 26 February 2016.

One seasonal workers’ total net pay for one week was $9.96 after 
deductions, which included super, rent, health insurance, tax and 
transport.

Another worker’s total pay for the week was $295.80 and $58.80 net  
pay — deductions were made to her pay for super, accommodation, 
daily transport to the farm, health insurance and tax. 

Ben Schneiders, ‘Migrant Farm 
Workers Launch Landmark $10m 
Legal Claim’, The Sydney Morning 
Herald (online), 29 July 2018.

One Seasonal Worker alleged she was underpaid $11,000 for four 
months due to underpayment and unlawful deductions — after 
deductions for rent, food, airfares, transport and visa, the worker 
alleged that she was paid $3.17 an hour. 

Nick McKenzie and Nick Toscano, 
‘Seasonal Workers Program Pickers 
Told if they Join a Union, They’ll 
Get no Work’, The Sydney Morning 
Herald (online), 11 March 2017.

One worker reported working five days a week, 38 hours — total 
pay was $800, but after deductions was left with only $500. 
Deductions were made for accommodation, transport, airfares 
and ‘a bond’.

STAKEHOLDER PERSPECTIVES

“There’s a group I met, there were 12 of 
them in a minibus, same thing that always 
happens. They were in the bus, they put 
in everything for the bus and they live 
in accommodation that is owned by the 
contractor and they came here for six 
months. But after three months, they still 
keep on deductions of this and that and I 
think that was one of them was left with less 
than 80 dollars a week.”    
Horticulture worker (Griffith)

“We found that with [one group of SWP 
workers] they actually paid their bill back in 
record time. Within two and a half months 
they had already paid for their airfare and 
other costs that were associated with the 
program, and were able to send really good 
money back home when they went home.”    
Labour hire contractor (Griffith)

“We have not found a person under 
the SWP who has not been exploited 
on accommodation and transport. The 
deductions are built into the price model. 
WHM competes with SWP — WHM 
receives $14 an hour cash, so the SWP is 
constantly under pressure by the farmer 
so the SWP agency has to employ people 
to be paternalistic and check on the house. 
When the SWP try and organise their 
own housing they get no return visa. So 
the challenge for us is, how do you get a 
lease in a small rural community so that 
the SWP workers can exercise a right to 
independent housing.”     
Union official (NUW)
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In the case studies, some employers reported 
that unions never “bothered to turn up” to 
worker inductions, whereas the NUW and 
AWU officials that we interviewed reported 
that invitations to inductions were highly 
unusual, often did not provide details or the 
time or location and did not give sufficient 
notice to enable them to attend.310   

Another concern of both NUW and AWU 
officials was that when they were present 
at an induction, employers often stayed in 
the room and gave them insufficient time to 
present their role to Seasonal Workers.

Finding #13: The SWP is not 
administered in a transparent or 
publicly accountable manner.
A template Deed of Agreement is provided 
on the DJSB website. Agreements between 
DJSB and an Approved Employer, Letters 
of Offer and Recruitment Plans are not 
publicly available.  Approved Employers 
who consent to the public release of their 
name as a sponsor under the SWP have their 
business names listed on the DJSB website. 
The DJSB’s view is that it requires consent 
of employers under Australian privacy law 
before listing Approved Employers on the 
website. However this could be changed 
if it was a condition of participating in 
the program that employers agree to their 
business names and contact details being 
made available on the department’s website.

310  Interviews with NUW officials and AWU officials.

STAKEHOLDER PERSPECTIVES ON WORKER INDUCTION

“We have a really large problem with the inductions and the way they’re being carried 
out. The induction gives us a chance to introduce ourselves to those workers. Now, 
part of our role is to go in and to introduce ourselves and to try in  a five minute slot, 
sometime 10, 15, 20 minute slot but normally a small-slot, to introduce them to what 
a union can do. Now you just can’t do that in that time and a lot of the time they don’t 
understand – one, because of language barriers and they don’t understand unions, 
and also, I suppose this is an opinion it’s not, we haven’t got any proof on this. But we 
think that sometimes they are told not to take too much notice of unions or because, 
their head immediately goes down when we start to talk. They immediately switch off 
from what we are trying to say and we can visible [sic] see that they are switching off or 
putting their heads so they can’t make visual contact with us.”    
Union official (AWU)

“… All they give you in that invite is an email of the employer and we have spoken to 
the Department about this and we’ve said, ‘A lot of time the employers don’t answer 
the email’ and they said, ‘Oh well, sorry, we don’t give you any other details’ … some 
employers, very limited, probably, of all of the alerts that we get, probably 10% there 
is a personal, there is sometimes a personal email from the employer to us to come to 
the induction. I am not even quite sure why they do that other than they are probably 
trying to do the right thing. … But I would honestly limit that to about 10%. The rest 
are simply a template email of the employer and where the area, which is sometimes 
a town, where those workers are going to be placed. So nothing about the address, 
nothing about the particular site. The onus is on you to follow that up with the 
employer and all you get is an email address.”     
Union official (AWU)

“So if the unions bother to turn up, which is almost never — I’ve never had one turn 
up to one of my inductions in eight years … The FWO does attend on occasions. I’ve 
had them attend with mine about three times. … I’ve only heard of the union turn up 
when there’s a big bunch, where they can sign up a heap of workers in one hit.”    
Labour Hire Contractor (NSW)
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Thus, there is a lack of transparency and 
public accountability in the SWP that is 
inconsistent with the information provided 
publicly about Australian labour agreements 
and the approach of New Zealand’s RSE, 
which lists the business names, contact 
details and locations of approved employers 
under the NZ program.

Transparency and public accountability 
are important aspects of the governance 
framework for temporary migration 
programs that facilitate greater public 
confidence for the continuation of these 
programs through allowing greater scrutiny 
and oversight by a range of stakeholders and 
regulatory actors.

Finding #14: The SWP is associated with 
poor oversight by regulators and weak 
enforcement of labour standards and 
program requirements.
There are real concerns over whether the 
worker-protective elements of the SWP are 
effectively enforced on an ongoing basis once 
an employer has gained the right to sponsor 
workers from the Pacific through becoming 
an Approved Employer. As a Queensland 
industry association official observed in 2017:

  “There’s too much effort [in the SWP] put 
into the front end of the program so there’s all 
these hoops people have to jump through to 
become an approved employer which makes 
it very difficult for farmers themselves to do it 
directly … [but then] [t]here’s no enforcement 
down the line – what sort of process is that?”311 

The SWP includes a number of mechanisms 
to oversee employment practices of 
Approved Employers and enforce 
compliance with program requirements. All 
Approved Employers are required to report 
regularly to DJSB through completing forms 
and on occasion supplying Letters of Offer, 
payslips and other documentation, which 
can be requested and/or audited by DJSB. 
All Approved Employers can be subject to a 
site visit by a DJSB inspector, although they 
are notified of this visit in advance. DJSB has 
a Seasonal Worker hotline which provides 
information and can be used by Seasonal 
Workers to report complaints. 

The current suite of mechanisms for 
oversight and enforcement by DJSB are 
insufficient to ensure Seasonal Workers are 
employed in compliance with Australian 
workplace law and program requirements. 
DJSB is not well-placed to inspect 
workplaces of Approved Employers and to 
detect non-compliance as enforcement is 
not its core business and it has a conflict 
of interest given that it is the primary 
government department responsible for 
administering the program and has a vested 

interest in promoting its use amongst 
employers. The fact that growers are given 
advance notice of site visits by DJSB wholly 
undermines the capacity of these visits to 
provide effective oversight of the wages and 
working conditions of Seasonal Workers.

Conclusion
Our research has found that the SWP holds 
significant promise for the horticulture 
industry in addressing its labour supply 
challenges. The SWP has the potential to 
provide growers with a productive and 
reliable workforce which is sustainable 
over time. Nonetheless, the SWP requires 
substantial reform to its administration 
if it is to work more effectively for growers, 
especially in terms of its portability, and 
the management of the program and 
the application process for becoming 
an Approved Employer.  The SWP also 
requires far better enforcement of its in-built 
protections designed to address workers’ 
vulnerability. 

In Chapter 13 we provide an examination 
of New Zealand’s RSE scheme, which 
has been far more successful in engaging 
a broader cross-section of growers and in 
addressing worker vulnerability. As this 
chapter notes, the RSE has also made 
it much more accessible for growers to 
share knowledge while participating in the 
scheme and to share workers if farm size is 
small or production sporadic. The RSE’s 
success provides cause for optimism 
that Australia’s SWP can be reformed to 
become a more effective program.

311  Vanessa Marsh, ‘Growing Chorus Calls for Overhaul of Worker Program’, NewsMail (online), 14 December 2017 <https://www.news-mail.com.au/news/growing-chorus-
calls-for-overhaul-of-worker-progra/3290303/>.

STAKEHOLDER PERSPECTIVES ON THE ADMINISTRATION OF THE SWP

“We are obliged under our Deed of Agreement to give the employer notice before 
we arrive. There are other agencies in the Australian Government that can do 
unannounced site visits. We are not one of them.”    
DJSB official

“At one time I wanted to [report a complaint]. I was talking to a friend of mine and she 
said, ‘Why don’t you go and report them to the police? Or why don’t you ring … [the 
hotline]?’ But when I talked to the girls, they were scared, they were embarrassed. They 
were scared but they wouldn’t say why. Maybe there are relatives or members of their 
families that won’t have another chance to come back again, because people in Tonga 
won’t recruit them because of these things here, they will start talking and things like 
that. So I never did. But I did go and get them help. I went to the priest to ask them 
if they get them some warm clothing for them. … I think they were ashamed of being 
talked about, or maybe people would not believe what they’re saying.”    
Horticulture worker (Griffith)

“The SWP, since its implementation, lacks the appropriate manpower and resources to 
effectively manage the program, leaving loopholes that created favourable and thriving 
conditions for the exploitation of workers.”   
President, Pacific Australian Seasonal Workers Association
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Introduction

This Chapter examines the merits of introducing an agriculture visa 
enabling workers from South East Asian countries to perform low-skilled 
work in the Australian horticulture industry.. 

We focus on the potential regulatory framework 
for an agriculture visa, potential source 
countries for workers, and international 
comparisons in the circumstance that there 
is a labour market case for pursuing an 
agricultural visa. 

Findings
1.  Agriculture visa schemes in the US, 
Canada and New Zealand focus on achieving 
a balance between the need for regulation to 
protect local and migrant workers’ rights and 
the need for efficiency and cost effectiveness 
of the schemes. Each of these schemes 
requires labour market testing, guaranteed 
minimum hours of work, and contributions 
to transport, food and accommodation, but 
take different approaches to the extent costs 
are recoverable through wage deductions.

2.  Despite agriculture visa schemes in the 
US, Canada and New Zealand incorporating 
regulation to protect workers’ rights, 
there are reports of a high incidence of 
non-compliance with laws in the US and 
Canadian schemes because of deficiencies in 
oversight and enforcement. New Zealand’s 
RSE scheme is less associated with worker 
exploitation but incorporates a higher 
degree of worker-protective regulation, 
industry ownership and governance, and 
more resources devoted to oversight and 
enforcement.312  

3.  Agriculture visa schemes in the US, 
Canada and New Zealand use a sponsorship 
model. Sponsorship places specific 
obligations on employers and ensures that 

employers who access visas are scrutinised 
through an independent assessment process. 
Sponsorship also acts as a safeguard 
against workers absconding. Nonetheless, 
sponsorship does create opportunities for 
exploitation given that workers are tied to 
their employer and this gives employers more 
control over workers.

4.  South East Asian countries offer a good 
potential source of labour with horticulture 
experience for an agriculture visa scheme. 
However, the high wage differentials and 
poor English language ability mean they 
will constitute a vulnerable workforce in 
Australia. The attributes of South East Asian 
workers mean that an agriculture visa is 
likely to require similar worker-protective 
elements to the Seasonal Worker Program 
(SWP), including mandatory worker 
induction involving unions and the Fair 
Work Ombudsman, a robust application 
process for approving employers who wish 
to access workers under the scheme, as well 
as industry support for reporting non-
compliant growers and ensuring compliance 
with program requirements through rigorous 
and regular inspection of workplaces by the 
Fair Work Ombudsman and unions. 

Agriculture visas in other countries
In designing an agriculture visa, it is crucial  
to draw on best practice overseas, and also  
to consider carefully the advantages and 
disadvantages of accessing potential source 
countries for the visa, while bearing in mind the  
unique horticulture labour market in Australia.

The H-2A agriculture visa in the US was 
introduced in 1986 to provide a source of 
labour for the agriculture industry following 
a tightening of border control that reduced 
the number of undocumented workers 
entering the US. The visa is for a maximum 
of three years after which workers must leave 
the US and not return for three months. 
Once three months have elapsed, workers are 
eligible to apply for a further H-2A visa. 

The H-2A scheme is uncapped. In 2013, 
there were just under 74,000 H-2A visa 
holders. The US agricultural workforce also 
includes a large proportion of undocumented 
workers. The number of undocumented 
workers fell from 55% to 47% from 2000 to 
2014, and this fall was associated with a rise 
in H-2A workers.313 However, H-2A workers 
only constitute a small proportion of the 
total agricultural labour force of between 2.0 
and 2.5 million workers.314 

The Seasonal Agricultural Worker 
Program (SAWP) in Canada was 
introduced as a bilateral agreement with 
Jamaica in 1966. The scheme was expanded 
to other Caribbean countries in 1970, and to  
Mexico in 1974. The SAWP provides short- 
term low-skilled labour to Canadian farmers 
while allowing participating workers a legal  
path to travel and work abroad.  The migrant 
workers can be hired for a maximum period  
of eight months, between 1 January and 15  
December.315 In 2017, there were approximately  
25,000 migrants working on Canadian farms 
under the scheme.316 Workers can return for 
work in subsequent years. While the SAWP 

CHAPTER TWELVE 
THE AGRICULTURE VISA CONCEPT     

312  See further, Chapter 13 ‘Lessons from New Zealand’.
313  Philip Martin, Immigration and Farm Labor: From Unauthorized to H-2A for Some? (August 2017) Migration Policy Institute <https://www.migrationpolicy.org/research/

immigration-and-farm-labor-unauthorized-h-2a-some>.
314  Farmworker Justice, The H-2A Temporary Agricultural Guestworker Program (2012) <https://www.farmworkerjustice.org/sites/default/files/documents/H-2A%20fact%20

sheet%20final.pdf>.
315  Government of Canada, Hire a Temporary Worker through the Seasonal Agricultural Worker Program - Overview (18 September 2018) <https://www.canada.ca/en/

employment-social-development/services/foreign-workers/agricultural/seasonal-agricultural.html>. 
316  Marie-Hélène Budworth, Andrew Rose and Sara Mann, ‘Report on the Seasonal Agricultural Worker Program’ (Report, Inter-American Institute for Cooperation on 

Agriculture Delegation in Canada, March 2017) <http://www.iica.int/sites/default/files/publications/files/2017/bve17038753i.pdf>.
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has proved responsive to employer demand, 
the restrictions placed on the ability of 
workers to move between employers have 
produced problems relating to mistreatment 
of migrants workers and their capacity to 
exercise employment rights.317 

The Recognised Seasonal Employer 
(RSE) scheme was introduced in New 
Zealand in 2007. The scheme had the 
twin aims of meeting the labour needs of 
employers in horticulture and viticulture 

and providing work opportunities to workers 
from Pacific Island countries, as part of New 
Zealand’s contribution to the economic 
development in these countries. The visas are 
for a maximum of 11 months.318 In 2017, the 
cap on migrant workers under the scheme 
was 11,000.319  

When considering these agriculture visa 
schemes, it is important to acknowledge that 
the US and Canada do not have a seasonal 
worker program for Pacific Island nations, 

and do not have incentives for Working 
Holiday Makers (WHMs) to work in the 
horticulture industry. Therefore the New 
Zealand labour market is more directly 
comparable with Australia, having a similar 
proportion of WHMs visiting annually,  
and the Australian SWP was modelled on 
the RSE.

317  Patti Tamara Lenard and Christine Straehle, Legislated Inequality: Temporary Labour Migration in Canada. (McGill-Queen’s University Press, 2012)
318  Immigration New Zealand, Operational Manual (19 June 2017) WH1.15.6.
319  Ibid WH1.15(a), (c). 

TABLE 12.1 AGRICULTURAL LABOUR SCHEMES IN THE US, CANADA AND NZ

US: H-2A Canada: SAWP NZ: RSE

Date introduced 1986 1966 2007

Number of visa 
holders

74,000 (2013) 25,000 (2017) 11,000 (2017)

Length of visa Three years (reapply after three 
months), but most stay less than a year

Eight months in calendar year Seven months in an 11 month period

Sponsorship 
obligations

Minimum 35 hours work per week;
Pay more than minimum wage;
Provide all necessary equipment 

Employment contract;
Minimum 240 hours work within six weeks; 
Pay at least market wage;  
Health and workplace safety; 14 day trial 
period

Market rate of pay; 
Minimum 240 hours work only 
permissible deductions, comply with all 
workplace law
Induction program;
Protective equipment;
Language translation;
Access to suitable accommodation;
Opportunities for recreational and 
religious observance

Sponsorship costs Half transport costs to country, and 
whole transport cost at completion of 
contract;

All transport costs to place of work;

Accommodation and meals

Half worker return airfare (except British 
Columbia in which pay whole of return 
airfare)

Provide accommodation with good 
facilities; (except BC – where only access to 
accommodation)

Laundry costs;

Half worker return airfare, to and from 
port of arrival and transport to and from 
worksites;

Acceptable medical insurance;

Worker country  
of origin

83 countries in 2018. List managed by 
Secretary of Homeland Security. 3/4s of 
workers are from Mexico

Bilateral arrangements with Commonwealth 
Caribbean countries and Mexico

Bilateral arrangements with Pacific Island 
nations

Worker eligibility Employers can choose workers once 
they are registered

Experience in farming

Labour market 
testing

Submit job order form to State 
Workforce Agency 60-75 days before 
job commences. Job offered to locals 
up to 3 days prior to H-2A workers 
commencing. National Processing 
Centre conducts labour market testing

Advertise on National Job Bank for at lest 14 
days. Employers submit application which 
outlines impact of hiring migrant workers on 
local labour market. In making assessment, 
Department considers nature of job offer to 
migrants

Register job vacancies with Work and 
Income NZ – checks vacancies against 
records of potential labour in the region

Eligibility 
requirements for 
employer

No separate eligibility requirements Financial viability,
High standard of human resource 
policies and practices,  good record of 
workplace practices under the law

Circular 
migration

Most workers leave within one year of 
the three year visa

80% Mexicans return for subsequent 
seasons

High rate of return

Over-stay rates 1.5%  (Mexicans)
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A number of clear findings emerge from the 
analysis of these agriculture visa schemes:

1. A major focus of the schemes is to balance 
the need for regulation to protect local 
and migrant workers against the need for 
efficiency and cost effectiveness. 

2. The schemes require labour market 
testing, guaranteed minimum hours of 
work, and contributions to transport, 
food and accommodation, but take 
different approaches to the extent costs are 
recoverable through wage deductions.

3. The schemes use a sponsorship model. 
Sponsorship is intended to safeguard against 
workers absconding and can potentially 
shield workers from exploitation by placing 
specific obligations on employers. However, 
research on sponsorship arrangements find 
they are more likely to create, rather than 
protect against, conditions of exploitation.320 

These international comparisons identify 
two primary challenges for an Australian 
agriculture visa. 

• First, what regulation and enforcement 
would be required for an agriculture visa 
to provide overseas workers with clear 
and defined pathways into horticulture 
jobs with suitable accommodation and 
transport, to ensure it protected workers 
from the risk of exploitation, and to give 
local workers first access to job vacancies? 

• Second, which countries would be the 
appropriate source countries for an 
agriculture visa? 

Designing a regulatory framework  
for an agriculture visa
This section considers a range of design 
questions for any potential agriculture visa, 
to ensure that it would effectively respond to 
supply shortages in the horticulture industry 
and adequately protect migrant workers 
from exploitation. In raising these design 
questions we have drawn on the project’s 
empirical research which included focus 
groups and interviews with growers, workers 
and key stakeholders, a review of agriculture 
visa programs in the US, Canada and New 
Zealand, and a report we commissioned 
from a team of experts in economics, 
migration and demography from Monash 
University, which provides an economic and 
demographic analysis of a number of South 
East Asian countries near Australia (the 
‘Monash report’, Appendix B). 

The countries selected for the analysis in the  
Monash Report are Indonesia, Malaysia, 
the Philippines, Sri Lanka and Vietnam. The 
report provides background data to inform 
an examination of whether the selected 
countries can supply a reliable and suitably 
experienced workforce to satisfy the labour 
force demands of the Australian horticulture 
industry and considers the factors relevant 
to engaging horticulture workers from these 
countries. 

1. Length of an agriculture visa

The research revealed a wide range of 
expectations for the length of an agriculture 
visa. Some growers considered that the training 
requirement meant that the visa should 
be up to 10 years in length (Darwin focus 
group). Others posited six months (Griffith), 
two years (Gingin) and five years (Katherine) 
as the appropriate visa length in terms of 
their particular labour supply challenges. 

AUSVEG and the National Farmers 
Federation Horticulture Council have proposed 
a visa for a minimum of two years with the 
possibility of extending to four years.321   

In our view, the length of any potential visa is 
dependent on a range of factors, including: 

• the gap in the labour market the visa 
intended to fill;

• the relationship of the visa with existing visa 
pathways into horticultural work; 

• whether the visa is for a single or multiple 
entry (see discussion below); and 

• whether the visa is once off or there is 
the possibility of applying for further 
agriculture visas.

Furthermore, where growers in remote 
locations have ongoing labour needs that 
are incapable of being met by a local 
workforce, permanent visa pathways should 
be considered as part of the policy solution 
as it is ill-advised to use a temporary visa for 
an extended period like 10 years as posited 
in the Darwin focus group. 

2. Whether a visa should be multiple or  
single entry

The advantage of a multi-entry visa is that 
workers can leave the country when demand 
for labour drops, such as between harvests. 
A right to return also means that visa holders 
will be able to travel home if circumstances 
require them to do so without fear of losing 
the opportunity to return to Australia to 
continue working in horticulture. 

A multi-entry visa raises a number of 
additional issues for consideration: 

• Who pays for airfares?

• What obligations do employers have to 
provide minimum hours of employment? 

• What strategies are required to prevent 
workers overstaying their visas and 
becoming undocumented workers in the 
industry at the end of their visa?

3. A renewable visa, or a once-off  
labour contract?

Providing the opportunity for workers to 
renew their visas encourages workers to 
commit to farms and has the potential to 
reduce rates of absconding. For example, the 
circular migration created by renewable visas 
has been successful in keeping rates of visa 
overstay of Mexican workers in Canada and 
the US very low.322 On the other hand, it is 
important that visa renewal is independently 
assessed and is not at the discretion of 
individual growers who can use their power 
over future migration outcomes as a lever for 
making unreasonable demands of workers. 

Workers who return for work will have 
greater familiarity with Australia, its 
language, culture and laws, which will 
potentially decrease their vulnerability in the 
workplace and make them more productive 
workers. However, there is a concern that 
the longer the period of stay in Australia, the 
greater the sense of entitlement to remain 
permanently. In relation to temporary 
skilled workers, a report commissioned by 
the Australian government noted that it is 
desirable to have an absolute limit on the 
number of years a visa holder can remain  
in Australia. 

  “Visa holders should not be permitted to live  
in Australia, in vulnerable circumstances, 
under a temporary visa which is repeatedly 
renewed. The temporary nature of the visa 
should be emphasised”.323  

4. Sponsorship

Sponsorship provides some advantage 
because it ensures that workers are provided 
with a minimum level of employment 
and pastoral care. However, as indicated 
above, sponsorship can also contribute to 
exploitation through tying workers to a 
relationship of unequal power which they 
cannot leave without risking their visa status 
and future work prospects.324 

320  Chris F. Wright, Dimitria Groutsis and Diane van den Broek, “Employer-Sponsored Temporary Labour Migration Schemes in Australia, Canada and Sweden: Enhancing 
Efficiency, Compromising Fairness? (2017) 43 Journal of Ethnic and Migration Studies 1854.

321  AUSVEG, Agricultural Visa Briefing Document (October 2018). We have argued elsewhere, a two year, single entry visa is likely to be the most appropriate form for an 
agricultural visa.  See Joanna Howe and Alexander Reilly, ‘Meeting Australia’s Labour Needs: The Case for a New Low-Skill Work Visa’ (2015) 43 Federal Law Review 259.

322  Tanya Basok, Canada’s Temporary Migration Program: A Model Despite Flaws (12 November 2007) Migration Policy Institute <https://www.migrationpolicy.org/article/
canadas-temporary-migration-program-model-despite-flaws>; Jenna L Hennebry and Kerry Preibisch, ‘A Model for Managed Migration? Re-Examining Best Practices 
in Canada’s Seasonal Agricultural Worker Program’ (2012) 50 International Migration 19.

323  Barbara Deegan, ‘Visa Subclass 457 Integrity Review’ (Final Report, Department of Immigration and Citizenship, October 2018) 51. 
324  Wright, Groutsis and van den Broek, above n 306.
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It may be that an untied visa is inappropriate 
for agricultural workers from poor South- 
East Asian countries with limited English 
language. Agricultural workers from these 
countries are likely to have far less capacity 
than WHMs to travel around the country, 
acclimatise to new places, and continue 
to work effectively. As is discussed in the 
Monash Report, they are likely to have little, 
if any, prior travel experience, no familiarity 
with the Australian labour market, and will 
face language and cultural barriers to finding 
employment and accommodation. 

A potential alternative is to develop an 
industry sponsorship model, whereby the 
industry is responsible for applying for 
visas and organizing accommodation, 
transport and pastoral care across a 
range of growers. According to Canadian 
scholar Delphine Nakache, industry 
and regional-based sponsorship reduces 
the susceptibility of migrant workers to 
exploitative practices that can be created 
by employer sponsorship models that 
limit worker mobility.325  

There are a number of factors to be 
considered in the design of an industry 
sponsorship model.

• Level of commitment, and sufficiency of 
resourcing and oversight of the industry 
body so that it can effectively monitor 
compliance with minimum conditions  
of employment.

• Sufficiency of resourcing of the industry body  
to apply for visas and coordinate the  
industry’s needs in terms of accommodation, 
transport and pastoral care.

• The role of other stakeholders, including 
key government agencies and unions. A  
wide range of international research on 
codes of conduct and certification schemes 
indicate that unions and other stakeholders 
outside of industry can play a productive 
role in protecting workers from exploitation 
and ensuring compliance with labour 
standards.326 

• The role of the industry body in 
administering the program, assigning 
workers to accredited employers, and 
keeping a register of workers.

• The responsibility of the industry body for 
the well-being of workers.

• The ability of workers to move between 
employers in designated regions.  

5. Employer obligations

If an agriculture visa is offered to workers from  
South East Asian countries, workers will require 
a high level of employer/sponsor support. 
The analysis of the US, Canadian and New 
Zealand agriculture visa schemes discussed 
above suggests a number of sponsorship 
obligations are necessary, including:

• A contribution to the worker’s costs of 
travel to Australia and to the worksite;

• A guaranteed minimum amount of work; 

• Either providing accommodation as part 
of the work agreement, or providing 
access to good quality, reasonably priced 
accommodation;

• Particularly in remote locations, assisting 
workers to access local transport and good 
quality food options;

• Providing medical insurance to workers 
and providing ready access to health  
care facilities.

As such, consideration might be given to 
mirroring the employer responsibilities in 
the SWP. An additional reason for mirroring 
employer responsibilities in the SWP is to 
reduce any substitution effect between these 
visa programs327   

6. Avoiding visa overstay

The risk of visa overstay is greater for a 
dedicated agriculture visa that does not 
include a circular migration component. 
Without the opportunity of returning for 
work, visa holders from South East Asian 
countries may choose to continue to work 
without a valid visa with work rights until 
they are discovered. The most severe 
punishment of deportation and no right 
to return may not be a deterrent for a 
worker who is determined to maximise the 
investment to travel for work. 

There were 15,378 people required to leave 
Australia as a result of visa non-compliance 
in 2014–15. Of these 13.5% were Malaysian 
via holders.328 A problem of visa overstay 
among Malaysians was raised in focus 
groups and interviews in Wanneroo, Griffith 
and Robinvale. It was noted that there were 
many migrants from Malaysia working in 
horticulture and, since the only pathway for 
Malaysians to work in horticulture is through 
the subclass 462 Work and Holiday visa, 
which is currently capped at 100 per year, 
the vast majority must be undocumented. 
The most likely pathway of Malaysian 
nationals into unauthorised horticultural 
work is via a tourist visa. 

Migrant workers who overstay their visas 
are particularly vulnerable to exploitative 
labour practices. As is discussed in Chapter 
5, comments in focus groups and interviews 
suggested not only that there were many 
undocumented workers in the industry, 
but that they were routinely underpaid, 
distorting the labour market for compliant 
participants in the industry.  

The incidence of visa overstay is an  
important consideration for the implementation 
of an agriculture visa. The effect of any 
agriculture visa on the incidence of 
undocumented migrant work in the industry 
is uncertain and requires further research. 
On the one hand, an agriculture visa might 
replace undocumented workers and thereby 
reduce the incidence of unauthorised work. 
On the other hand, an agriculture visa might 
provide a further avenue for migrant workers 
to work irregularly in the industry. 

7. Protecting workers from exploitation

It is clear from the US, Canada and New 
Zealand visa schemes that workers from 
poorer developing countries are particularly 
vulnerable to exploitation due to the wage 
differential between origin and source 
countries, a heavy reliance on paid work 
once workers have made the investment to 
migrate for work, and language and cultural 
differences. A labour hire contractor in 
Griffith stated:

  “They [Indians] come in and they buy a  
farm but if they’re looking for labour and  
even if it’s Indian labour, they might not treat 
their workers to the best because they’re  
coming from a different culture to us. I’ve 
never been to India but I can only imagine 
what it would be like when you’ve got a huge 
population of people that are willing to work 
for virtually nothing a day and those people 
are coming here and buying a farm. How are 
they going to be paying a person that they 
might even bring over from India $22.00 an 
hour in casual rates when $22.00 an hour is 
the equivalent of living like a king? So they’re 
other issues that someone is going to need to  
sit down and look at.” 

Therefore it is imperative that any agriculture 
visa proposal in Australia address the potential  
for exploitation, particularly when considering 
countries with large wage disparities.

If there is a high level of exploitation of 
workers employed on an agriculture visa, this 
poses a risk to the reputation of the industry 
and will also pose a risk to the viability of the 
visa scheme.

325  Delphine Nakache, ‘The Canadian Temporary Foreign Worker Program: Regulations, Practices and Protection Gaps’ in Luin Goldring and Patricia Landolt (eds), 
Producing and Negotiating Non-Citizenship: Precarious Legal Status in Canada (University of Toronto Press, 2013) 71.

326  See, eg, Jimmy Donaghey et al, ‘From Employment Relations to Consumption Relations: Balancing Labor Governance in Global Supply Chains’ (2014) 53 Human 
Resource Management 229.

327  Curtin et al, above n 24.
328  Monash Report 33.
329  See Chapter 5: The Presence of Undocumented Workers.
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8. Welfare of workers: Maintaining a 
connection with relatives in the home 
country 

If the target workers for an agriculture visa 
are men and women from South East Asian 
countries with experience in horticulture, 
they are likely to have young families. There 
are many studies which have highlighted 
the negative impact of temporary migration, 
particularly of women, on children in 
countries of origin.330 The impact of 
extended absences on family and community 
life is an important factor in considering the 
appropriate length of a agriculture visa, and 
the opportunity for periodic return home 
within the terms of the visa. 

9. The opportunity for workers to receive a 
reasonable financial return from their work 
over the course of the labour contract

Given there is a significant fixed travel cost, 
the longer a worker is entitled to remain in 
Australia to work, the greater proportion of 
the money that is returned to the worker.

Selecting source countries for an 
agriculture visa
The survey and interview data revealed 
that among those growers in favour of 
an agriculture visa, there was a strong 
preference for making the visa available for 
workers in South East Asian countries.

There are good reasons for this preference.

 1.  Neighbouring South East Asian 
countries have strong agricultural 
industries and a workforce with 
experience in low skilled  
agricultural work.

 2.  Many growers in focus groups expressed 
a preference for Asian workers based 
on a perception that they have a strong 
work ethic, although this perception 
is not necessarily borne out by the 
evidence (see Chapter 11 on the SWP). 

 3.  South East Asian countries have similar 
climates to many horticulture regions  
in Australia.

 4.  The proximity of South East Asian 
countries reduces travel costs.

 5.  The South East Asian region has 
particular geo-political significance for 
Australia, and labour migration pathways 
offer the opportunity to strengthen these 
relationships.

It is highly unlikely that an agriculture visa 
for workers from developed countries in 
North America and Europe would produce 

many unskilled agricultural workers willing 
to travel to Australia for temporary work. 
Our research revealed a clear division in the 
WHM visa program between WHMs from 
Asia who spent the majority of their time on 
their WHM visa engaged in employment, and 
workers from Europe and North America 
who only worked to earn sufficient money to 
travel or to qualify for a visa extension. 

These are also some clear risks associated 
with an agriculture visa targeting South East 
Asian countries. There is extensive literature 
indicating that employer preferences for 
particular groups of migrant workers are 
based less on a shortage of workers and more 
on a perception that perceptions that these 
workers are easier to control and cheaper. 
Anderson & Ruhs argue that factors such 
as productivity, reliability and flexibility are 
“attributes and characteristics that are related 
to employer control over the workforce”, and 
that employers may find “desirable because 
they suggest workers will be compliant, easy to 
discipline and cooperative”.331 

Vietnamese growers in Western Australia 
expressed a strong preference for 
Vietnamese workers because of the cultural 
complementarity and the opportunity to 
provide work for extended family. They 
expressed a willingness to take on a high 
level of pastoral care for these workers if 
the opportunity was presented for their 
employment.332 However, this preference 
is itself potentially problematic because of 
the risk of co-ethnic exploitation; and the 
non-discriminatory nature of Australian 
immigration policy. Employers are not and 
should not be able to choose where their 
workers come from.333 

The Monash Report suggests that an 
agriculture visa could provide a reliable 
supply of highly productive workers to 
the horticulture industry. This view of the 
potential for obtaining workers through 
international migration was echoed in focus 
groups. A Griffith grower stated:

  “There’s a massive population out there  
and people want to come in and be able to do 
that. It’s huge. Let’s tap into that. Let’s not  
try and upskill people here in this area to get 
them to be able to try GPS tractors, to get  
them to want to be involved in an industry, to 
get them all skilled up and then put them in 
the field chipping weeds.”

The Monash report sets out a number of 
factors that are relevant to determining 
appropriate source countries for an 
agriculture visa.

a.  Agricultural workforce

As is evident from Table 12.2, the overall 
populations of any one of the comparator 
countries is considerably greater than the 
combined population of countries in the 
Seasonal Worker Program; namely, the 

Pacific Island nations of Fiji, Kiribati, Nauru, 
Papua New Guinea, Samoa, Solomon 
Islands, Tonga, Tuvalu and Vanuatu, as well 
as, Papua New Guinea and Timor Leste. 

All comparator countries have significant 
agricultural workforces. Agriculture 
contributed between 8 and 18% to GDP 
in 2017334 compared with 3% in Australia. 
All five countries produce considerable 
quantities of fruit and vegetables. There is 
little doubt that there would be sufficient 
agricultural workers in any one of the 
comparator countries to service the needs of 
low skilled agricultural work in Australia. It 
would therefore be possible to address labour 
supply challenges in Australian horticulture 
through bilateral agreements with one or 
more of these nations, or other nations in the 
South East Asia region.

b.  Worker experience in  
horticultural work

One of the attractions of an agriculture 
visa is that it targets workers with existing 
experience in agricultural work. There 
was no consensus in the research on the 
importance of prior experience for low 
skilled horticulture work. Some growers said 
that prior experience was not a necessary 
precondition for low-skilled work, and 
that willingness to do the work was a more 
important factor, while other growers 
lamented the amount of unproductive time 
training workers. 

330  Maruja M B Asis, ‘Living with Migration: Experiences of Left-Behind Children in the Philippines’ (2006) 2 Asian Population Studies 45; Swarnalatha Ukwatta, Economic 
and Social Impacts of the Migration of Sri Lankan Transnational Domestic Workers on Families and Children left Behind (PhD Thesis, the University of Adelaide, 2010).

331  Martin Ruhs and Bridget Anderson (eds), Who Needs Migrant Workers? Labour Shortages, Immigration, and Public Policy (Oxford University Press, 2010).
332  Growers focus group (Wanneroo).
333  Preibisch, above n 179.
334  Monash Report 13.

TABLE 12.2 TOTAL POPULATION 2018

Population millions

Indonesia 267

Philippines 106

Vietnam 95

Malaysia 32

Sri Lanka 21

Australia 25

Pacific Islands (in SWP) 2.3

Papua New Guinea 8.4

East Timor 1.3
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In focus groups, it was often stated that 
horticulture work is physically demanding, 
and a common complaint was that workers, 
local and migrant, did not have adequate 
capabilities and experience with this type 
of work. This lack of experience affected 
workers’ productivity and their willingness to 
remain in the job. Many growers emphasised 
the importance of workers having experience 
of physical work in the past, regardless of 
whether that work involved the precise skills 
required in their farm operation.335 

The Monash report outlines some of the 
major crops produced in the comparator 
countries.336 It also uses data on the value 
added per worker to the national economy 
as an indirect indicator of the experience 
of agricultural workers. Data from the 
Oxford Martin Programme on Global 
Development indicate the contribution of 
farm workers in Australia to be $55,934, 
Malaysia to be $19,231 and Indonesia, the 
Philippines, Sri Lanka and Vietnam to range 
from $813 to $2,716.337 It is important to 
note that there are a range of country specific 
factors that may influence these figures, such 
as GDP per capita and levels of technology 
utilisation. 

c.  Health and Well-Being and  
relative GDP

All five selected countries also have 
considerably lower health and GDP indices 
than Australia.338 It is important to note 
that these figures are for the population as a 
whole and do not distinguish between urban 
and rural populations. In all five countries, 
agricultural workers are likely to sit well 
below the average results on all indices. 

Of the five source countries, Malaysia stands 
out as having indices closest to Australia. 
In relation to GDP per capita, in 2016, 
Indonesia, the Philippines, Sri Lanka and 
Vietnam sat between $5000 and $12,000, 
compared with Malaysia on $25,000 and 
Australia with just under $45,000. 

Indices of health and well-being and GDP 
are relevant to the suitability of workers for 
an agriculture visa. For example, the Monash 
report suggests that workers from countries 
with higher health and well-being are likely 
to be more resilient to the challenges of 
labour migration, such as living and working 
in a foreign country with different cultures 
and physical demands. 

d. Comparative wage rates

Differential wage rates between origin and 
receiving countries create the incentive for 
workers to migrate for work and may assist in 
creating a reliable supply of migrant workers. 
With very high minimum wage levels by 
international standards,339 Australia is 
clearly in a strong position to attract migrant 
workers for this reason. 

However, a significant differential in wages 
between sending and receiving countries 
means workers are more at risk of working 
for wages and conditions below legal 
minimums.340 Furthermore, as indicated 
above, workers from poorer countries are 
likely to have a greater risk of absconding 
and working undocumented at the end of the 
term of their visa. 

As would be expected comparative wage 
rates conform closely to GDP per capita.341 

In relation to worker exploitation and visa 
overstaying, the data presented here suggests 
that workers from Malaysia are likely to 
have fewer risk factors than workers from 
the other comparator countries. However, it 
should be noted that data on visa overstay 
rates of Malaysians discussed above, and 

335  Grower (Griffith)
336  Monash Report 16–17. 
337  Ibid 27. Note, these figures are likely distorted by currency exchange rates, differential labour/production costs and other cost differentials that need to be controlled for.
338  Monash Report.
339  Organisation for Economic Cooperation and Development, Real Minimum Wages <https://stats.oecd.org/Index.aspx?DataSetCode=RMW>.
340  Piore, above n 190. Roger Waldinger and Michael I Lichter, How the Other Half Works: Immigration and the Social Organization of Labor (University of California Press, 2003).
341  Ibid 26.

TABLE 12.3 INTERNATIONAL LABOUR 
ORGANIZATION DATA FROM 2018

Country Monthly wage levels in  
US Dollars

Malaysia $594 in 2016

Phillipines $257 in 2016

Vietnam $250 in 2016

Indonesia $136 in 2015

Sri Lanka $123 in 2010
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comments in focus groups and interviews 
on the role played by Malaysian workers in 
Australian horticulture at present suggest 
that they remain highly vulnerable workers  
in the industry.

e. English language proficiency
and education

English language proficiency is important, 
among other things, for the safety of  
workers, for their capacity to raise issues  
with their employers, and for their ability  
to live effectively in Australia.

The Monash report indicates that education 
levels of the five comparator countries are 
considerably lower than Australia, and this is 
particularly so for people in rural areas and 
engaged in horticulture work. Malaysia and 
Sri Lanka have the highest level of education 
attainment nationally of the comparator 
countries. In relation to English language 
proficiency, an English Proficiency Index, 
published by Education First, rated Malaysia 
and the Philippines as ‘high’, Vietnam and 
Indonesia as ‘moderate’ and Sri Lanka as 
‘low’. Breaking down this national level data, 
English language proficiency among those 
working in the ‘food, beverages and tobacco 
industry’ were rated as low.

The Monash Report concludes, “Overall, 
the prospect of recruiting persons with functional 
workplace English from Asia, particularly from  
horticultural contexts which are often regional  
and less developed, does not appear promising.”342 

f. Labour export

All of the comparator countries have 
experience with temporary emigration of 
their nationals for the purpose of work. 
Since 2004 Indonesia has only permitted 
the temporary migration of workers under 
bilateral agreements that place obligations on 
recruiters and overseas employers. Sri Lanka 
has similar practices in place.343 

Of all the comparator countries, the 
Philippines have the most experience in the 
export of labour.344 As the Monash report 
states, “Since the 1970s, labour export has been 
a deliberate Philippines’ government strategy 
aimed at lowering unemployment and increasing 
remittances. The country now has an intricate 
system of government organisations that recruit, 
train, market, protect and manage Filipino 
labour export.” 

There are well developed systems for 
assisting Filipino workers to prepare for work 
overseas and to provide assistance to workers 
while they are abroad.345 This experience 

developed over nearly 50 years may make 
the Philippines a particularly apt partner 
to enter a bilateral arrangement for the 
temporary migration of agricultural workers. 
The Monash report includes an Appendix of 
international labour agreements between the 
Philippines and other countries.

g.  Climate

A high proportion of horticulture labour 
occurs outdoors with direct exposure 
to sometimes extreme weather patterns. 
In interviews, growers attested to the 
importance of workers having previous 
experience of the weather conditions they 
would face in horticulture work in Australia. 

South East Asian countries all have humid, 
hot equatorial climates.346 This makes them 
more ideally suited to agricultural work in 
Northern Australia. The climate in South 
Australia, Victoria, Western Australia and 
Tasmania during winter months may be 
challenging for workers from these countries. 

Conclusion
The Monash Report suggests that South 
East Asian countries have an abundant  pool 
of labour with horticulture experience for 
an agriculture visa scheme. However, the 
high wage differentials and poor English 
language ability means they will constitute a 
vulnerable workforce, subject to exploitation, 
in Australia. The attributes of South East 
Asian workers mean that an agriculture visa 
is likely to require a high level of worker-
protective elements including mandatory 
worker induction involving unions and 
the Fair Work Ombudsman and a rigorous 
application process for approving employers 
who wish to access workers under the scheme, 
as well as industry support for reporting non-
compliant growers and ensuring compliance 
with the program requirements.

342  Ibid 19.
343  Ibid 32.
344  Ibid 30–2.
345  Ibid 31.
346  Monash Report, Table 13.2.
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PART 4:  
DEVELOPING 
SUSTAINABLE 
SOLUTIONS
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347  Curtain et al, above n 24.
348  Maguire and Johnson, above n 301, 9.
349  Ibid 39.

This Chapter considers the approach of New Zealand to addressing  
labour supply challenges in the horticulture industry through temporary 
labour migration. 

As identified in Chapter 12, NZ’s 
Recognised Seasonal Employer scheme 
(RSE) is generally regarded as an example of 
international best practice. It is also an  
appropriate comparison for Australia given  
that both countries are similarly geographically 
located and both have incentives to 
encourage WHMs into horticulture operating 
alongside dedicated seasonal visas. 

NZ introduced its RSE in April 2007. There 
are a number of key attributes in the design and  
implementation of the RSE that have made it 
more successful than the SWP, both in terms 
of its responsiveness to employer needs and 
its ability to ensure compliance with labour 
standards and RSE program requirements. 

NZ growers have overwhelmingly supported 
the RSE as a source of labour supply, when 
compared to grower support of SWP in 
Australia. The ratio of Seasonal Workers to 
Working Holiday Makers (WHMs) is 1:2 in 
NZ, compared with 1:10 in Australia.347  

NZ’s RSE is also viewed very positively 
by growers with RSE status. In a 2018 
survey of RSE employers, 98% believed 
that the benefits of participating in the 
scheme outweighed the costs, with 90% 
‘strongly agreeing’ that this was the case.348 
In this same survey, 92% of RSE employers 
expanded their area of cultivation in the 
past 12 months, with 86% reporting that 
participation in the RSE was a contributing 
factor in the expansion because of the 
scheme’s ability to improve labour supply as 
well as present and future productivity.349 

This Chapter seeks to identify key reasons 
for the success of the RSE. It draws on media 
reports, scholarly literature, NZ government 
and industry reports, and interviews with 
key actors involved in the establishment and 
implementation of the RSE. 

Findings

CHAPTER THIRTEEN 
THE NEW ZEALAND APPROACH     

TABLE 13.1 RSE – SUMMARY OF FINDINGS

Finding #1 The RSE has clear objectives, which communicate that the purpose of the 
scheme is to meet employer needs, rather than as a development program for 
the Pacific.

Finding #2 There is a stronger emphasis on coordinating efforts at both national and 
regional levels to improve NZ’s horticulture labour supply involving key 
partnerships between government, industry and unions.  

Finding #3 The NZ horticulture industry has a strong, united voice on key aspects of 
labour supply policy.

Finding #4 NZ industry associations have provided strong leadership on the need for all 
growers to comply with labour standards and have engaged constructively 
with unions and other stakeholders.

Finding #5 In NZ there has been, and continues to be, a greater collective emphasis on 
eliminating unregulated forms of horticulture labour.

Finding #6 In NZ there is a greater emphasis on supplying export markets and being 
accredited according to an auditable standard which requires compliance with 
labour standards.

Finding #7 NZ farms are far less reliant on WHMs as a source of horticulture labour.

Finding #8 In NZ the RSE provides for greater flexibility which allows better engagement 
by small growers or growers with crops with short or stop-start seasons.

Finding #9 In NZ the government takes a proactive role in managing the RSE scheme 
in a more responsive, transparent and streamlined way as compared to 
Australia’s SWP.

Finding #10 In NZ the government effectively gathers horticulture workforce data to set 
RSE caps and develop policy settings around horticulture labour supply.

Finding #11 In NZ the RSE sits within a broader national strategy to address horticulture 
labour supply challenges, a key component of which is to develop a local 
horticulture workforce.

Finding #12 In NZ the design of the labour market testing requirement in the RSE is more 
effective in assessing labour market gaps, than the SWP in Australia.
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Finding #1: The RSE has clear 
objectives, which communicate that 
the purpose of the scheme is to meet 
employer needs, rather than as a 
development program for the Pacific.
The objectives of the RSE are to enable 
growers to address labour shortages and to 
improve the sustainability and productivity of 
labour supply for the horticulture industry. 
The primary objectives of the RSE are to:

  “Allow horticulture and viticulture businesses 
to supplement their New Zealand workforce 
with non-New Zealand citizen or resident 
workers when labour demand exceeds the 
available New Zealand workforce and 
employers have made reasonable attempts  
to train and recruit New Zealand citizens  
and residents.”

  “Promote best practice in the horticulture 
and viticulture industries to support economic 
growth and productivity of the industry as a 
whole, while ensuring that the employment 

conditions of both New Zealand and non- 
New Zealand citizen or resident workers  
are protected and supported.”

The SWP also has two objectives. The 
implementation arrangements for the SWP 
which took effect on 1 July 2012 clarify that 
the SWP aims to

  contribute to economic development in 
partner countries by providing employment 
opportunities, remittances and opportunities 
for up-skilling and in doing so the SWP  
will also provide benefits to the Australian 
economy and to Australian employers who  
can demonstrate that they cannot source 
suitable Australian labour.350  

The drafting of the Seasonal Worker 
Program’s (SWP) objectives makes it clear 
that meeting labour supply challenges is 
subsidiary to the SWP’s primary objective of 
contributing to the economic development of 
partner countries.

The drafting of these two different 
objectives has a bearing on the design and 
implementation of the RSE and SWP in 
both countries.

350 Joint Standing Committee on Migration, above n 25, Appendix D, 1.

STAKEHOLDER PERSPECTIVES

“One of the key things about RSE is that it was industry-led from day one. They came 
to government to say we need help, we’ve got fruit rotting on the trees, we’ve got a 
major problem with illegal workers. The industry were really keen to see RSE succeed 
and they knew from the start that if something bad happens or an RSE employer isn’t 
up to standard, then the viability of the whole scheme is put at risk. They’re very keen 
on helping those employers get up to standard because they don’t want to put anything 
at risk to jeopardise the scheme. It’s an employer-driven scheme.”   
Government official

“RSE is employer-driven, it’s not an aid program. It has an aid component and as 
growers we’re extremely proud of what we’ve been able to do with our staff in the 
Pacific. We feel like we’ve changed lives. And we talk about that a lot. Our program is 
market-driven so employers will fund accommodation development, particularly larger 
employers. We’re quite resourceful as employers so we’ll find solutions. The scheme is 
so successful for us as an industry, that we’ll do whatever we have to do to make the 
scheme succeed and survive.”    
Industry association official

Towards a Durable Future: Tackling Labour Challenges in the Australian Horticulture Industry 121

2579

2579



Finding #2: There is a stronger 
emphasis on coordinating efforts to 
improve horticulture labour supply 
at both national and regional levels, 
involving key partnerships between 
government, industry and unions.  
Prior to the RSE’s inception, New Zealand 
established a National Horticulture and 
Viticulture Steering Group (NHVSG), which 
includes representatives from government, 
industry and unions. 

Employer members of this group include: 
Horticulture New Zealand, Wine New 
Zealand, Apples and Pears New Zealand 
and New Zealand Kiwifruit Growers. 
From government, both the Ministry of 
Social Development (MSD) and Ministry 
of Business, Innovation and Employment 
(MBIE) are on the national Steering Group. 

This national Steering Group is supported 
by 12 regional Labour Governance Groups 
in each of the key horticulture growing 
regions which help to address regional 
variation. On each regional Labour 
Governance Group, there are industry and 
union representatives from the local region 
and an MBIE Relationship Manager and 
MSD representative. The regional groups 
provide a recommendation to the national 
Steering Group as to the cap for the RSE 
taking into account regional labour supply 
data and input about the management of the 
RSE in that regions.

In the early 2000s, the NHVSG was pivotal 
to establishing a Medium-Long-Term 
Horticulture and Viticulture Seasonal 
Labour Strategy which was then adopted 
by the New Zealand Department of 

Labour and Horticulture NZ. The RSE 
was one component of this Strategy, which 
included plans to address the problem of 
undocumented workers, unregulated labour 
contractors and the need to encourage more 
local workers into the industry.351 

Finding #3: The NZ horticulture 
industry has a strong, united voice on 
key aspects of labour supply policy.
Horticulture NZ was established in the early 
2000s as a peak body providing a national 
and coordinated voice for product, sector, 
regional and district groups. It has had a key 
role in promoting the RSE. 

Horticulture NZ employs a full-time staff 
member with primary responsibility for 
promoting the RSE amongst employers 
and for assisting them to access the 
scheme. Horticulture NZ also coordinates 
a national RSE Conference, which in 2018 
attracted over 200 attendees, including key 
representatives from government, other 
stakeholders and growers. Horticulture NZ’s 
leadership in promoting discussion and 
dialogue between all stakeholders within the  
RSE has been critical to the scheme’s success.

As indicated in the quotes above, the 
incentive to implement and ensure the 
success of the RSE emerged from a collective 
desire to eradicate undocumented workers 
and unscrupulous growers. The industry 
knew it had to change direction, and the 
RSE became the vehicle by which that 
change could happen. 

By contrast, the Australian horticulture 
industry has been fragmented and its 
support of the SWP has been less unified 
and vocal. Although the National Farmers 

Federation (NFF) is the national peak body, 
it represents the entire agriculture industry, 
whose interests are not necessarily the same 
as that of horticulture. Up until 2018, the 
national vegetable lobby, AusVeg, had not 
contributed to national policy on the issue 
of horticulture labour supply, although this 
has since changed with the appointment of a 
new National Policy Officer. A third national 
industry group, Voice of Horticulture, 
has also only had a limited presence in 
representing the horticulture industry. 

More recently, however, this fragmentation 
has been addressed through the coordination 
of State and Territory horticulture industry 
groups as part of a new NFF Horticulture 
Council launched in February 2018 which 
has met regularly and been developing 
a united industry voice on the issue of 
horticulture labour supply. 

Thus far, the NFF Horticulture Council has 
been predominantly focused on lobbying 
for visa reform, and in particular, for a new 
Agriculture Visa. To date, the Australian 
horticulture industry has been less active 
than its NZ counterpart in developing 
a strong, national policy framework for 
addressing the problems of undocumented 
workers, unregulated labour contractors and 
a declining local workforce to complement 
its agenda for visa reform. 

The development of the Fair Farms 
certification scheme, developed at the State 
level by Queensland industry association, 
Growcom, represents a positive step toward 
industry-led improvements and is a welcome 
development in fostering cultural change 
within the industry in terms of a greater emphasis 
upon compliance with labour standards.

351 For more on this, see Curtain, above n 51. 
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“Collaboration was part of the design of the RSE system, 11 years ago. It is one of the fundamental differences between SWP and RSE. 
One, we [government] have a close relationship with the employers. Two, employers have a strong relationship with the Pacific. The 
whole scheme is based on relationships. NZ has a strong Pacific orientation. We also have, and I don’t think this can be underestimated, 
there are quite a few people in the NZ scheme who have been here since the beginning. It takes time to build up the relationships but 
that’s what we’ve done….We’ve had no middle man in NZ in between growers and government.”  
Government official

“A National Steering Group looks at policy and works out how things may change. The other key part of the RSE governance is that 
there’s 12 horticulture/viticulture regions and each of them has its own governance group and a chair. And this group works with MSD 
to have labour modelling done by region to give an idea of supply and demand by region, so we look at unemployed numbers, worker 
demand by employers, housing supply and social housing. This is managed regionally and then pushed up to the national level. It all 
works very well.”    
Industry Association official

“Processing of applications can take up to six months the first time as a new RSE, you then get accreditation for 2 years, and then every 
3 years you get a renewal. It’s book work, but it’s a lot of copy and paste. We’re doing a big review now on the Steering Group as to 
make the process work even better. We as industry recognise it’s a complicated process but it is, what it is. I hear grumblings it is taking 
too long but we as industry value this program so much that we’ll put up with it. And just lately they’ve put a new manager in, they’ve 
got new staff, so the process is working even better. So you won’t hear much about the slowness of the process.  Of course employers 
would like to put in an application in today and get workers tomorrow, it will never work like that. And we explain that to growers.”   
Industry association official
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Finding #4: NZ industry associations 
have provided strong leadership on the 
need for all growers to comply with 
labour standards and have engaged 
constructively with unions. 
Horticulture NZ has also shown leadership 
on a number of key issues related to 
horticulture labour supply, including the 
industry’s need to eliminate non-compliant 
employment practices. The CEO of Horticulture 
NZ was quoted in 2018 as stating:352  

  “We have a lot of employers in horticulture 
that are not playing the game as they  
should. They will pull us all down. They  
could put the Recognised Seasonal Employer 
Scheme down. We have to unite to deal  
with them.” 

Horticulture NZ, therefore, encourages 
growers to report other growers they feel 
would benefit from a visit by Horticulture 
NZ’s Seasonal Labour Coordinator for 
education on good employment practice.353   
Interviews with Horticulture NZ officials 
suggested that they were prepared to report 
growers with consistently non-compliant 
labour practices to the regulator and to work 
with unions to address non-compliance 
in the industry. Horticulture NZ officials 
reported to the research team that non-
compliance by some growers threatened the 
industry’s social licence and its ability to 
sponsor Pacific workers through the RSE.

Finding #5: In NZ there is greater 
emphasis on eliminating unregulated 
forms of horticulture labour.
Alongside the introduction of the RSE, 
and with strong support from within the 
industry, the government established a 
national contractor registration scheme in 
2008 for new and existing contractors for 
seasonal labour.354 Prior to the introduction 
of the RSE, the NZ government increased its 
efforts to detect and deport undocumented 
workers employed in the horticulture 
industry. This meant that NZ growers did 
not have access to a cheaper, unregulated 
labour source.

352  Heather Chalmers, Horticulture Employers Must Clean Up Their Act to Address its Worker Shortage (26 July 2018) <https://www.stuff.co.nz/business/farming/105745454/
horticulture-employers-must-clean-up-their-act-to-address-its-worker-shortage>.

353 Ibid.
354  Charlotte Elisabeth Bedford, Picking Winners? New Zealand’s Recognised Seasonal Employer (RSE) Policy and its Impact on Employers, Pacific Workers and Their Island – Based 

Communities (PhD Thesis, University of Waikato, 2013).
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“There’s a lot of pressure from other employers, no one wants to bring the 
scheme ruined or brought into dispute. Industry leadership has been very 
important to making RSE employers the most compliant of any group of 
employers in any industry in New Zealand. They have to do pastoral care, they 
have to do accommodation…there’s a lot of responsibility that comes with 
the rights [to access Pacific workers under the RSE] and industry’s been very 
supportive of those extra responsibilities.”   
Government official

“RSE’s a great scheme. It’s win-win-win. If you look at an apple, and realise that 
in a kilo of fruit there’s 50c of labour which has been paid to a Pacific worker. 
There’s huge brand value there. And it’s a very good scheme in the way it 
benefits people.”    
Industry association official

“In NZ we have 1800 Asian workers as part of the RSE. One of the negotiation 
points with the RSE was that growers had already invested in requiring from 
Asia, so they were allowed a limited pathway to Asia. The Asian workers are very 
good in the packhouses. In the fields for the heavy lifting areas, we find Pacific 
Islanders very good. We’ve got no issues with Pacific Islanders. It makes sense – 
look at our place in the world – our backyard is the Pacific, so we said to growers 
let’s just shut up and get on with it. The leadership of the industry supported 
that and led the way. There’s no issue with productivity. The Pacific Islanders 
are a delight to have. There’s been a strong association with the Pacific in New 
Zealand for a very long term.”   
Industry association official

“Often we try to help [dodgy employers] but if they don’t listen, we’ll get the 
labour inspectorate in and they’ll throw the book at them.”   
Industry association official

“The policy driver was all about changing the behaviour of our industry. And the 
carrot was RSE. We estimated that before we started RSE, out of 50,000 seasonal 
positions, we had an estimated 17,000 illegal workers, they were just getting 
exploited all the time. So we had to change our industry because government was 
going to throw the book at our industry. So we had to change our industry as we 
would have been unviable without those illegal workers. So we understood we 
needed to change our industry so we all came together.”   
Industry association official

“In the early years when the Labor government 
developed the scheme, we had the Council of 
Trade Unions at the table when we developed 
the scheme so they input into how we designed 
the policy. Since then they’ve always been at 
the National Steering Group and that’s very 
important because if the regional groups have 
problems they kick them up to the national 
group. The union at the time felt that they 
were comfortable with what we were doing as 
government and industry. We now have a new 
government who is more union-focused, so the 
unions are thinking we can do better, so they 
are now trying to get representation amongst 
our RSE workers. That’s not a problem.  We’ll 
be seeing the union a bit more. There’s always 
cases when RSE workers don’t speak up when 
they should. So they could benefit from a 
union. This will help growers not to take it 
for granted that they’re doing it right. So the 
unions will help with that. Another set of eyes 
will help us work out that things are not a 
100%. We’re not scared of anyone coming to  
see what we’re doing.”  
Industry association official

“Industry and unions have never been 
bedfellows. But I believe in the RSE we are 
doing the right thing by our workers. And 
if we’re not doing the right thing about our 
workers, we can’t afford to have us as an 
industry ruin this scheme because it is too 
valuable, it’s too good. Employers will say 
Jonny So-So is an RSE, he shouldn’t be an 
RSE because he’s so dodgy, so we should 
chuck them out. We work with the unions  
on that.”  
Industry association official
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The NZ government’s Ministry of Social 
Development (MSD) has also funded and 
developed a Contractor ID Scheme which 
developed a worker ID card that proves a 
worker is eligible for work in NZ and has 
a tax file number. Growers can ask to see 
worker’s ID cards as proof of eligibility to 
work on site. This scheme has given growers 
the power to verify that their workers are 
legally entitled to work in NZ and thus also 
increases their obligation to do so.

Crucially, growers can lose their RSE status 
if they engage labour contractors who are 
non-compliant with labour standards or are 
unregistered. Growers and contractors who 
are expelled from the RSE are subsequently 
‘blacklisted’ for a period of months or years,  
and their names are published on a government 
website. As the quotes below indicate, 
while the system is not foolproof, greater 
regulation has reduced the prevalence of 
labour exploitation and grower undercutting.

Finding #6: In NZ there is emphasis on 
supplying export markets and being 
accredited according to an auditable 
standard which requires compliance 
with labour standards.
NZ exports 61% of its horticulture 
production to 124 countries.355 This has 
created pressure on all NZ growers to cease 
engaging undocumented workers in the 
industry and to improve compliance with 
labour standards. 

Also, the European Code of Practice for 
growers who export to Europe, called 
‘GLOBALG.A.P’ and discussed briefly in 

Chapter 2, also provides another layer of 
regulation around the industry with 1,516 
accredited providers in NZ, compared with 
153 in Australia.356  

Horticulture NZ actively encourages growers 
to become accredited with GLOBALG.A.P, 
noting in its annual report that there was 
a 6% increase in the number of growers 
with NZGAP certificates between 2017 and 
2018.357 

As part of GLOBALG.A.P there is a ‘Good 
Risk-based Agricultural Social Practices’ 
(GRASP) tool which requires growers 
to participate in a third party audit of its 
workforce. 

This audit is underpinned by GRASP’s 
11-point checklist which involves verification 
of employer records such as timesheets and  
payslips, a site visit by an independent auditor, 
questions to the Company Manager, questions 
to the person responsible for implementing 
GRASP and questions to the employees’ 
representative. This last aspect of the auditing  
process is important for ensuring that workers  
are encouraged to have a representative and 
the representative is consulted to verify that 
employer claims are correct. 

GRASP covers all workers on the farm, 
including those supplied by a labour contractor.  
Growers that use labour contractors are 
required to provide evidence that the contractor’s  
employment practices comply with GRASP.  

The emphasis on an independent 
accreditation scheme such as this for growers 
in NZ, which involves a comprehensive third 
party audit including unions, has been a strong  
incentive to raise compliance with labour 
standards across the NZ horticulture industry. 

Finding #7: In NZ there is far less 
reliance on WHMs as a source of 
horticulture labour.
WHMs in NZ can only extend their visa 
for three months (rather than another 24 
months as is the case in Australia) if they 
complete a three-month period of work in 
horticulture or viticulture. This has meant 
that there are far fewer WHMs working in 
the NZ horticulture industry than there 
are in Australia. Thus, NZ’s RSE does not 
compete as strongly with a less regulated 
source of available labour. 

It is important to note that Horticulture NZ 
played a central role in encouraging growers 
to move away from their dependence of 
WHMs. Unlike in Australia, horticulture 
industry associations in NZ have not lobbied 
for further incentives for WHMs to work in 
horticulture and have instead concentrated 

355 Horticulture New Zealand, Annual Report 2017 (2017) 1.
356 Curtain et al, above n 24, 472.
357 Horticulture New Zealand, Annual Report 2018 (2018) 16.
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“Reports of exploitation are not unheard of, but it is very rare. If we do get reports it’s at the lowest end of the scale. And that’s 
because RSE status is extremely valuable. RSE workers are very productive and highly valuable to business. So you have to be a 
real idiot to bugger around that.”  
Government official

“RSE employers never have illegal workers in their workforce. MBIE’s Immigration Compliance team monitors RSE employers 
very closely. RSE employers are asked to set up a system of pre-employment checks and demonstrate that they are using Visa 
View. Because employers know we have compliance officers and they are regularly monitored, they don’t want to do anything 
jeopardise their RSE status. Just the thought of having their RSE status rescinded means they don’t want to go near illegal workers.”  
Immigration Compliance officer

“Most of the illegals come through the blacked out white vans with a cell phone and no address. The labour inspectorate has 
been trying really hard to flush them out. It’s not easy. But as an industry body we’ve been working really hard to work with our 
members to make sure they know the warning signs that these are illegal. And it’s education to show why members why it is 
wrong to use illegal people. And it’s about giving them a tool, the RSE to make sure they don’t have to use illegal workers 
because they have a legal source of workers.” 
Industry official

“Before the RSE came in 90% of the contractors were crooks, with the RSE coming in, it has improved, but there’s still a certain 
amount of things going on, such as excessive deductions for rent, linen, and petrol but it is much better than it was. Most of 
ours here are getting at least the minimum wage which is $16.50 and going up another dollar in April to $17,50 and Labour’s 
promised to put it up to $20 by the end of their first time. Maybe some of the contractors outside of the RSE are paying them 
bugger all, but within the RSE, I don’t think so, at least the minimum wage is paid.”  
Union official

STAKEHOLDER PERSPECTIVES

“We’re making it compulsory for a 
GlobalGAP certified business to make 
sure they adhere to all the controls on 
contractors throughout their business. 
If that commercial reality means that 
contractor fails and he is working for a 
number of GlobalGAP businesses that 
will be catastrophic for their businesses. 
This makes it compelling for them to 
behave differently. This goes far deeper 
than the regulatory scheme.”    
Industry association official
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their advocacy efforts on encouraging greater 
use of the RSE and facilitating reform of 
the scheme in the medium and long term 
interests of growers and workers in the industry.

Curtain et al estimate the composition of the 
horticulture workforce in NZ to be far more 
reliant on local workers (55%) and RSE 
workers (16%) rather than WHMs and other 
temporary migrants (29%). In contrast, they 
estimate that in Australia, the composition 
of the horticulture workforce is WHMs 
and other temporary migrants (60%), local 
workers (32%) and SWP workers (8%).358 

Finding #8: In NZ there is greater 
flexibility in the design of the RSE 
which allows greater engagement by 
small growers and growers of crops 
with short seasons.
A key aspect of the RSE scheme is that it 
allows multiple growers to share Seasonal 
Workers through two mechanisms. 

The first way this occurs is through the 
facility known as a ‘Joint Agreement to 
Recruit’ (ATR). Many smaller and medium-
sized growers have successfully used ATRs 
to access RSE workers. Growers apply at the 
same time for an ATR and they can share the 
costs associated with the scheme such as the 
contribution to up-front costs like airfares. 
It also means that they can provide RSE 
workers with a longer and more consistent 
term of employment. 

The second facility that assists small and 
medium-sized growers to access the RSE 

is the Grower Cooperatives. There are two 
cooperatives that exist, one in the North 
and one in the South Island. One of these 
cooperatives has 56 grower members. These 
Cooperatives facilitate labour and cost 
sharing amongst growers operating within 
the same region and provide an important 
mechanism to respond to regional labour 
demands while not requiring growers in 
the cooperative to go through the process 
of applying for RSE status. Instead, the 
Cooperative takes on the responsibility of 
policing the growers within it to make sure 
they comply with NZ labour standards and 
RSE program requirements. In addition 
to the regular audits by Immigration 
Compliance officers and the Labour 
Inspectorate, the Cooperatives also do audits 
of members. 

Finding #9: The RSE scheme is managed 
in a more proactive, responsive, 
transparent and streamlined way by 
government than Australia’s SWP.
Curtain et al argue that the government 
agencies involved in the establishment 
and implementation of the RSE have been 
“better coordinated” than those involved in 
the SWP in Australia.359  

The RSE is administered by the MBIE, 
which has responsibility for immigration 
matters and approving and issuing visas. 
According to Curtain et al, this location 
of the program administrator for the RSE 
within MBIE “means there is a strong focus on 
the needs of employers” rather than in Australia 
where DJSB acts as a “gatekeeper” to the 
labour market, ensuring preferential access 
to local workers and according to Curtain 
et al has done little to promote industry and 
grower engagement with the SWP.360 

Evidence from the interviews suggests that 
MBIE works effectively and collaboratively 
with industry and unions.

MBIE has sole responsibility for assessing 
and approving applications. MBIE’s website 
provides clear information on the application 
process and lists its ‘RSE Relationship 
Managers’ who are responsible for guiding 
growers through the process and for assisting 
growers once they earn RSE-status.

Further, there is an annual Recognised 
Seasonal Employers Survey commissioned 
by MBIE and prepared by ResearchNZ. This 
is an important component of the RSE’s 
ability to be responsive to the needs and 
feedback of growers and the program overall. 
The 2018 survey was the tenth iteration of 

358 Curtain et al, above n 24, 466.
359 Ibid 475.
360 Ibid.
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“In Australia, employers are so 
protective of being able to access 
backpackers. In NZ if you go to 
heartland RSE employers they say we 
don’t want to see a backpacker ever 
again. Because you train them and that 
training is lost after 3 months. These 
Pacific Islanders are the Michael 
Jordan’s of horticulture, they’re that 
productive because they can come 
back 7–8 years in a row, and they are 
the leading lights of our industry. The 
RSE worker has the choice to come back 
and the RSE employer has the choice to 
ask them to come back. And they have 
outstanding productivity. RSE status is 
so valuable now.”   
Industry association official

STAKEHOLDER PERSPECTIVES

“Growers, intending on ATR, will do commercial screening of each other to make sure 
they’re not joining up with a dodgy employer. Because the RSE cap is tight, there’s 
more pressure on growers to collaborate to share RSE workers. This is because RSE 
workers can only stay for 7 months, and some growers only need RSE workers for 3 
months so it makes sense to share RSE workers amongst a few growers rather than one 
grower bearing all the costs. There always has to be a tension there so there’s pressure 
on growers to use New Zealanders.”   
Industry association official

“A joint ATR is when 2 or more employers will share the workers. Instead of an RSE 
worker working for one employer for 3 months; they’ll work for employer A in Hawkes 
Bay for 3 months and then go to Marlborough and work for employer B for another 
3 months. The worker can then maximise their time out of the 7 months. It’s a way of 
maximising their time in New Zealand. For employers it’s a way of sharing costs – they 
can share the cost of half of the return airfare. Both employers have to put in an ATR 
application at the same time; they are assessed and approved at the same time.”    
Government official

“We’ve got a tool called the joint ATR. And when the cap came under pressure, we 
used the ATR so that the RSE workers could move between employers. It’s all pre-
approved beforehand, very complicated but we do make it work. So one worker serves 
the cherry industry, the apple industry and the wine industry. We became quite clever 
about this through developing sharing of workers. And workers are quite keen to do 
this as they can earn more. We went from 8000 workers to 16000 workers through 
sharing. It gave employers who only have short seasons access to the scheme and it 
works extremely well.”   
Industry association official
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the survey, which is conducted online and in 
2018 had a sample size of 220 horticulture 
and viticulture employers.

The RSE Survey asks growers to detail 
their experience of the RSE, what could 
be improved and how it has affected their 
business practice. Importantly, and as 
indicated in the textbox below, the survey 
also asks growers to assess the performance 
of MBIE’s RSE Relationship Managers. The 
role of this position is to effectively manage 
and support the horticulture and viticulture 
sectors in the regions, whilst protecting the 
integrity of the policy and ensuring New 
Zealanders get first access to jobs.361  

Finding #10: In NZ there is a greater 
emphasis on gathering horticulture 
workforce data as a basis for setting 
RSE caps and developing policy settings 
around horticulture labour supply.
The NHVSG recognised the need for 
projecting evidence-based assessments of 
the horticulture and viticulture industry’s 
labour supply needs. It commissioned an 

independent research project to develop a 
horticulture industry labour demand and 
supply model and a report with the objective 
of quantifying the known labour shortage 
within the horticulture and viticulture industry, 
with a view to informing the RSE cap. 

This report was finalised in 2018 and 
involved a comprehensive breakdown of the 
industry’s labour supply in terms of different 
sources of horticulture labour, as well as the 
industry’s labour demand related to crop, 
time of year and region. The report provided 
a six-year forecast of the industry’s labour 
needs and found that were would be an 
increasing shortfall of horticulture workers, 
beginning with a shortfall of 2,663 workers 
in the 2018–19 year, which was predicted to 
grow to a shortfall of 6,428 workers in 2023–
24. The report also developed its assessment 
by analysing support services including the 
provision of accommodation, transport, 
education and training, and technology in 
the horticulture and viticulture industry.

Finding #11: In NZ the RSE sits within 
a broader strategy to address 
horticulture labour supply challenges, 
a key component of which is to develop 
a local horticulture workforce.
In NZ the NHVSG has partnered with the 
University of Massey College of Science 
to develop education pathways into the 
horticulture and viticulture industry. A 
new Massey Agritech Partnership between 
industry and the university was developed to 
initiate a set of new education offerings for 
NZ students wishing to pursue a career in 
horticulture, with an emphasis on precision 
horticulture using best practices in robotics 
and other technology. This has resulted in 
the development of new horticulture degrees, 
which have both a traditional or industry-
embedded option, including a new BHortSci 
launching in 2019.

The NHVSG has also contributed to the 
development of a Seasonal Workers program 
aimed at engaging local New Zealanders. 
It placed 300 local New Zealanders in the 
horticulture and viticulture industry in 
2017–18. The program provides transport 
and accommodation assistance, training 
and other benefits to local workers who 
move from being unemployed and into the 
horticulture and viticulture industry. 

Finding #12: In NZ the design of the 
labour market testing requirement 
in the RSE is more effective than the 
Australian approach in assessing 
labour market gaps and working 
with growers to develop innovative 
strategies to engage local workers.
In the RSE, employers are required to 
register all vacancies with the government 
agency, Work and Income but they do not 
have to provide evidence of labour market 
testing.  In NZ, Work and Income assess 
whether any suitable, local workers are 
available and work with its tripartite NHVSG 
to forecast the local labour supply that is 
available for horticulture work. This is shared 
with the peak NZ industry association, 
Horticulture NZ, who negotiates with both 
MBIE and Work and Income to establish the 
level of the annual cap for the RSE.  Because 
this is executed at the macro level, it does 
not impose additional costs on individual 
growers seeking to sponsor Seasonal 
Workers through the RSE and it is a more 
effective way of mapping out the horticulture 
industry’s labour market needs.

Although labour market testing is 
undertaken in conjunction with Work and 
Income, NZ growers do have to demonstrate 
innovative practices in engaging a local 
workforce in order to earn RSE status. 

\

361 Maguire and Johnson, above n 301, 46–7.
362 Email correspondence between Nathan Grennell and Joanna Howe (on file with authors).
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“We act as a go-between and growers 
and growers, government and growers, 
and we work closely with other 
government departments (including 
MSD to ensure compliance with 
New Zealanders first); provide advice 
on pastoral care, work with labour 
inspectors, show Pacific government 
officials around the region and introduce 
them to employers, help growers to 
join up and form cooperatives, to start 
ATARs. Collaboration was part of the 
system, 11 years ago. It is one of the 
fundamental differences between SWP 
and RSE, one, government has a close 
relationship with the employers, two, 
employers have a strong relationship 
with the Pacific. The whole scheme is 
based on relationships – relationship 
between government and industry, 
relationship between us and the Pacific.” 
Government official

“Some of the RSE contractors are 
on final warnings, we work in close 
proximity with the Department of 
Labour and now Immigration are 
working really closely with our union as 
well. It’s working really well — they’re 
working in with us now.” 
Union official

RESULTS FROM THE 2018 MBIE SURVEY OF RSE EMPLOYERS
91% of RSEs agreed or strongly agreed with the statement that their RSE Relationship 
Manager has a good understanding of the employer’s business.

 94% of RSEs agreed or strongly agreed with the statement that their RSE Relationship 
Manager responds to their enquiries in an acceptable timeframe.

85% of RSES agreed or strongly agreed with the statement that their RSE Relationship 
Manager provides them with consistent information and advice.

These results indicate that MBIE’s role in administering the RSE is largely viewed 
positively by growers.

Source: 

James Maguire and Mark Johnson, Recognised Seasonal Employers Survey – 2018 
(Working Report, Research New Zealand, June 2018)
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Horticulture NZ also shows leadership on 
the responsibility of the industry to engage 
with government efforts to facilitate the 
employment of the unemployed. In 2018, the 
CEO of Horticulture NZ stated:

  “Part of the solution to our worker shortage 
is Kiwis. There are 100,000 jobless in New 
Zealand and we have to get these people off 
the couch. If we are going to get an extra 6000 
workers, we are going to have to get out there, 
source them and put them into work.”363 

Conclusion
The RSE scheme introduced in New 
Zealand in 2007 has been successful on a 
number of levels. First, the scheme has been 
successful in terms of its responsiveness 
to employer needs and secondly it has 
contributed to grower compliance with 
labour standards within the horticulture 
industry. Growers themselves report high 
levels of support for the program to deliver 
them a reliable and consistent source of 
labour supply.

While this program cannot be fully 
transposed across the Tasman due to 
differences in the nature and scope of the 
industries in each country, there are some 
important lessons that can be learnt in the 
Australian context. 

This Chapter identifies key reasons for the  
success of the RSE which can support changes  
in Australia. In particular, the development 
of a national steering group supported by 
regional steering groups is an interesting 
feature of the NZ system which takes into 
account the importance of local labour 
markets in policy development. Arguably, 
this is even more important in Australia 
than New Zealand given Australia’s size and 
relatively greater geographical diversity. 

363 Ibid.

STAKEHOLDER PERSPECTIVES

“Labour market testing is the MSD’s job. They look at the employer and they 
report on how that employer is operating within that region. MSD confirms that the 
employer is doing XYZ and still can’t get enough workers and therefore can get RSE 
workers. Every RSE employer will have to be doing innovative things to employ New 
Zealanders. We have strong relationships with prisons on day release, we have young 
mothers working in pack-houses from 9-3, so it’s been a bit of a boom for MSD to 
twist the arm of employers. This was a bit tough for growers at first and it got a bit 
tense for awhile but in the end, the relationship’s grown to the point whereby growers 
are doing a number of different programs to train, invest and pastoral care of New 
Zealand workers. So RSE growers are required to apply their pastoral care facility to 
at-risk New Zealanders when the RSE workers aren’t there.”  
Industry Association official

“MSD requires growers to advertise but they also have to be doing a whole lot 
of meaningful things – if there’s unemployed, what are you doing to engage the 
unemployed? If that guy didn’t turn up the next day, what did you do? Did you visit 
him etc? There was a frustration because the old way of employing people, advertising, 
interviewing and giving a person a job, didn’t cut the mustard. This created that 
tension that you had to demonstrate New Zealanders first. And this created a different 
cultural mindset — we’ve changed significantly in that space. It’s changed the fabric 
of the employment environment in the hort space and how we engage with the 
community. Those demands from MSD Work and Income require demonstrative 
innovative techniques. We’ve got well-past those traditions, and moved into something 
more community-focused. It’s an integrated approach which requires employers to be 
involved. They’re the end of the chain once you’ve brought into health services and 
social services, you need someone to give them a job. There’s hundreds of at risk New 
Zealanders who have now been given a job in horticulture because of RSE. It’s been 
transformative.”    
Industry Association official
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A ‘high road’ approach
This report has examined the operation 
of the horticulture labour market in 
Australia. It has found significant variation 
in labour practices in the industry and that 
the industry faces challenges relating to 
considerable non-compliance with labour 
standards and a fragile, unsustainable labour 
supply. This is despite the admirable efforts 
of many growers who take seriously their 
legal responsibilities as employers.

The research for this report has been 
inhibited by a lack of reliable statistical 
information on the size and nature of the 
horticulture workforce. It is known with 
certainty how many SWP workers are in the 
industry. The numbers of WHMs applying 
for a visa extension for a second year 
provides a rough estimate of the number of 
WHMs in the industry. However, the extent 
of the local workforce and of undocumented 
workers remains a matter for speculation. 
This in itself points to a lack of oversight and 
coordination of the horticulture labour force. 

The research revealed two main deficiencies 
with current labour supply arrangements. 
The first is the absence of a level playing field 
for growers in terms of their employment 
of pickers, packers and graders. This has 
produced a degradation of labour standards 
and made it difficult for compliant growers 
to remain competitive. 

The second is the absence of a framework 
for multi-stakeholder collaboration to 
address the industry’s labour challenges 
at both national and regional levels. This 
has produced policy incoherence and poor 
engagement between government, industry 
and unions. 

This Chapter examines ways to address 
issues of non-compliance through labour 
market regulation and visa reform. This 
reform is necessary to ensure the industry’s 
workforce strategy adopts the ‘high road’ of 
compliance and high productivity business 
strategies, which are important for the 
industry’s future prosperity. 

Addressing the drivers of non-compliance

Segmentation

The first driver of non-compliance is policies 
enabling a segmented horticulture labour 
market. There are too many visa programs 
administered by different Australian 
government departments with different, 
and often overlapping, levels of regulation 
and costs. These enable growers and labour 
hire contractors to choose between workers 
based on characteristics created by the 
regulatory environment, such as flexibility 
and motivation, rather than the inherent 
capabilities and competencies of workers to 
low skilled picking and packing work in the 
industry. There has also been a failure of 
labour market, social and training policies in 
encouraging long-term Australian residents 
into the industry.

There is a clear substitution effect between 
these different groups of workers, notably 
between Pacific workers employed via the 
Seasonal Worker Program (SWP) and Pacific 
Labour Scheme (PLS), and the Working 
Holiday Maker (WHM) program, and also 
between workers with a right to work in the 
industry and undocumented workers. 

This segmented horticulture labour market 
makes oversight and enforcement of labour 
standards difficult to achieve. Indeed the 
only visa programs that track the presence 
of temporary migrants in the horticulture 
industry are the under-utilised programs for 
Pacific workers. 

It is vital that oversight is increased within 
the industry and that this segmentation 
is addressed in order to foster greater 
compliance with labour standards. 

Labour hire licensing

Although not all labour hire contractors 
are non-compliant, the second driver of 
non-compliance is the industry’s reliance on 
non-compliant labour hire contractors. With 
the exception of State jurisdictions which are 
developing labour hire licensing schemes, 
labour hire contractors currently operate in  
the horticulture industry with minimal 
regulation, monitoring or oversight of their 
activities. In this report we found that the  
evidence from the regional case studies 
suggested that the majority of labour hire  
contractors in the horticulture industry 

exploit workers and provide labour to growers 
in non-compliance with labour standards. 

This report found there were two types of 
growers who engage labour hire contractors. 
There are growers who genuinely seek 
to comply with labour standards but use 
contractors to supplement their workforce 
because of challenges recruiting workers 
or because of the administrative simplicity 
associated with outsourcing labour 
recruitment and management to a third 
party. There are other growers who use 
labour hire contractors to illegally cut labour 
costs but to do so at arm’s length. 

The development of a labour hire licensing 
scheme should be introduced to penalise 
growers who use non-compliant, unlicensed 
labour hire contractors and to develop a 
more quality and consistent labour hire 
service for growers and workers. It should 
also ensure that such a scheme does not 
significantly increase costs for compliant 
labour hire contractors as these will 
ultimately be passed onto growers. 

A labour hire licensing scheme should 
operate at the national level and involve 
robust mechanisms for oversight and 
enforcement. It should be efficient for 
growers and workers to identify which 
contractors hold a licence. 

Status resolution for undocumented workers

The third driver of non-compliance is 
the industry’s reliance on undocumented 
workers. This reliance is not uniform across 
the industry but this report has presented 
evidence to suggest that in some regions 
the horticulture industry is heavily reliant 
on undocumented workers. This produces 
risks for the industry, in terms of the 
fragility of reputation, its labour supply 
and the susceptibility of this workforce to 
exploitation, thus contributing to the lack of 
a level playing field.

The industry’s reliance on undocumented 
workers can be dealt with in two ways. 
The first is to encourage undocumented 
workers to come forward and regularise 
their migration status or voluntarily leave 
Australia. This could be done through 
offering undocumented workers an 
opportunity to resolve their status through 
a total or partial amnesty. Although the 
Department of Home Affairs offers status 

CHAPTER FOURTEEN 
CONCLUSION     
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resolution, evidence from the regional case 
studies is that it appears to be ad hoc and 
under-resourced, and to offer inadequate 
incentives to workers to regularise their status.

The second way is to increase enforcement 
efforts to detect the presence of 
undocumented workers and compel their 
departure from Australia. This would require 
a complete overhaul of the current detection 
and enforcement strategy which is not 
working. The danger of this strategy is that 
it could potentially exacerbate labour supply 
challenges in regions with a heavy reliance 
on undocumented workers.

There are many issues to consider in 
developing a status resolution approach. In 
particular, undocumented workers need to 
be provided an adequate incentive to make 
themselves known to the authorities, but 
not too great an incentive to become an 
undocumented worker in the first place. 

One approach would be to provide workers 
with an offer of a six or 12-month bridging 
visa with full work rights. This gives 
undocumented workers the opportunity 
for a further period of work while making 
arrangements to return to their country 
of citizenship. For this to work, this 
arrangement would need to protect growers 
who have employed undocumented workers,  
providing freedom from fines and prosecution 
in relation to breaches of the Migration 
Act 1958 (Cth) during the period of the 
status resolution offer. It would also need 
to be implemented for a minimum of three 
months and need to be widely publicised 
during this time.  At the end of the period 
of the status resolution offer, penalties for 
employing undocumented workers need to 
be strictly enforced and authorities need to 
intensify efforts to uncover the employment 
of undocumented workers to ensure the 
ongoing integrity of the labour market.

There are several issues to be addressed in 
offering this status resolution option. Most 
fundamentally, there is no visa in Australia 
that could be offered for undocumented 
workers to continue work in horticulture. 
Such a visa would need to be specific to this 
class of worker. While there is no universal 
registration system for migrant workers, 
there is a genuine risk that any such initiative 
will encourage future workers to engage 
in unlawful work. As indicated above, at 
present, the only migrant workers whose 
presence in the horticulture industry is 
sufficiently monitored are SWP/PLS workers. 
Therefore, it is crucial that any initiative 
to regularise the status of undocumented 
workers is part of a package that includes 
changes to visa programs channelling 
temporary migrants into horticulture 
work so that all visas include a registration 
requirement for temporary migrant workers 
engaged in the industry. 

Review of the supply chain

The fourth driver of non-compliance is the 
supply chain. We found that supply chain 
pressures can create challenges for the ability 
of growers to plan their current and future 
workforce needs and comply with labour 
standards. 

However, these pressures are, paradoxically, 
a potential source for improving labour 
standards in horticulture. In reviewing 
different mechanisms of supply chain 
regulation for maintaining compliance, the 
report found that industry-led initiatives 
such as Fair Farms are a positive step for 
addressing non-compliance and improving 
supply chain transparency. However, 
international evidence indicates that multi-
stakeholder governed forms of supply chain 
regulation tend to be more effective at 
improving labour standards and minimising 
business risks, indicating that there may be 
further scope to incorporate unions and 
NGOs into the governance of Fair Farms. 

The report has also found that attempts 
to regulate supply chain pressures may be 
undermined without changes to competition 
policy and a Productivity Commission 
review of the horticulture industry to 
identify ways that growers and lead firms 
in the supply chain can be encouraged to 
shift their competitive focus from cost-
minimisation towards quality, innovation 
and productivity. As far back as 1993, the 
Industry Commission cautioned against 
the horticulture industry becoming “a low 
wage enclave within a high wage economy” and 
identified the urgent need to find ways to 
improve the operation of the supply chain so 
that “impediments to the efficient availability, 
use and pricing of labour in horticulture 
activities…[are] addressed”.364 

Visa programs overhaul

There needs to be a complete overhaul of 
the design and management of temporary 
visa pathways into the horticulture industry. 
Both this report and the wider literature in 
Australia and internationally, establish the 
connected vulnerabilities of the horticulture 
industry and the temporary migrant workers 
employed in it.

Thus, it is entirely inappropriate to have 
a visa program which channels temporary 
migrants into horticulture with no 
monitoring of the terms of their employment. 
The extension of the Working Holiday Maker 
program into a three year visa, which has 
effectively created a de-facto or ‘side-door’ 
agriculture visa, is likely to be at risk if there 
is no evidence of improvement in labour 
standards in the industry. It will also reduce 
incentives for growers to use the more 
regulated visa programs for Pacific workers.

Within the horticulture industry, growers’ 
labour needs can be seasonal or long-term. 
Many growers typically require both types of 
labour. Visa programs need to be sufficiently 
flexible to enable growers to meet both their 
seasonal and ongoing labour needs. At the 
same time, visa programs need a robust 
regulatory framework and mechanism for 
oversight and enforcement to ensure their 
integrity and to foster compliance. Neither 
the WHM program nor the SWP and PLS, 
in their present design and management, are 
capable of addressing both of these needs. 

Pathways to permanent work in horticulture

Where growers in remote locations have 
ongoing labour needs that are incapable of 
being met by a local workforce, permanent 
visa pathways should be considered as part 
of the policy solution. 

The occupations of pickers, packers and 
graders are classified as ‘low skill’. Skill is 
an important analytical category that lies at 
the intersection of labour and migration that 
both creates and limits opportunities for the 
mobility of labour.

Permanent skilled visa pathways are limited 
to those who satisfy skill thresholds identified 
in skilled occupation lists. As picking, 
packing and grading are deemed low-
skilled work, horticulture workers have not 
traditionally had a pathway to permanent 
work. Where there is an ongoing labour 
market need, a pathway to permanency 
could encourage growers to develop a 
trained, sustainable workforce and also 
reduce the vulnerability of workers on 
temporary visas.

Pathways to better quality and higher skilled 
employment

The local workforce must be a part of any 
solution to the current labour supply and 
regulation challenges facing Australian 
horticulture. Currently, there is an absence 
of effective strategies to attract and retain 
long-term Australian residents to the 
industry. The proportion of long-term 
Australian residents working in horticulture 
has declined in recent years, particularly 
for low-skilled work. This is despite high 
levels of unemployment, particularly youth 
unemployment, in many horticulture 
regions. However, it is likely that increased 
investment, automation of labour-intensive 
tasks and the expansion of export markets 
will open opportunities for higher-skilled 
work in the industry. 

To encourage school leavers and younger 
workers into these jobs, there should be 
greater focus by growers on workforce 
training, developing career pathways between 
lower skilled and higher skilled work, 
collaborating with local education providers, 
and developing management strategies to 

364 Industry Commission, above n 37, 22.
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improve worker commitment and retention. 
Resolving the current challenges relating to  
non-compliance with labour standards will  
also likely make the industry a more attractive 
source of employment for local workers.

Developing a framework for multi-
stakeholder collaboration
Although this report identifies important 
initiatives involving multi-stakeholder 
collaboration at the regional level, 
we generally found a high degree of 
fragmentation amongst stakeholders involved 
in managing labour supply and compliance 
challenges in the horticulture industry. 

Fragmentation of visa programs

Within the Australian government there are 
several departments involved in managing 
different initiatives seeking to address 
horticulture labour supply. The absence of 
a central point of coordination for all these 
initiatives means that they pull in different 
directions with the resulting effect being 
a degradation of labour standards and an 
insecure and fragile labour supply. Table 
14.1 identifies the different initiatives, their 
purpose and the key government department 
or agency responsible.

From Table 14.1, two observations stand 
out. First, there are three main visa programs 
aimed at channelling temporary migrants 
into the horticulture industry and each one 
is led by a different government department. 
Second, of all four initiatives aimed at 
addressing horticulture labour supply, the 
WHM program dwarfs the other schemes 
in terms of its contribution to horticulture 
labour supply.

There clearly is a need for much greater 
coordination within government of initiatives 
designed to address horticulture labour 
supply so as to prevent these initiatives from 
operating at cross-purposes and to ensure 
that visa programs have a commensurate 
regulatory burden and costs base.

Fragmentation among industry stakeholders

The second fragmentation is between 
industry, government and unions. Unlike 
in New Zealand where there is a national 
steering group which brings together these 
three important stakeholders, there is no 
such formal architecture in Australia. As 
such, the relationship between industry, 
government and unions has been distant and 
at times, fractious. 

For addressing challenges of compliance 
with labour standards and labour supply, it is 
essential that a multi-stakeholder framework 
is developed at the national level which 
seeks to find issues of common ground that 
can be dealt with sensibly through policy 
reform and provides a forum for constructive 
dialogue in areas of disagreement between 
stakeholders. Such cooperative frameworks 
between the representatives of business, 
the workforce and government have been 
established features underpinning successful 
industries in other countries, particularly in 
Northern Europe, and in resolving labour 
challenges in Australia in the past.366 As such, 
more attention could focus on bringing the 
industry together more formally.

Absence of regional coordination

Although in this report we identify a number 
of positive regional initiatives which have 
emerged in various regions to address labour 
supply and compliance challenges, these 
have tended to be ad hoc and the result of a 
few key individuals driving new approaches. 
We propose the development of regional 
steering groups to supplement a new 
national horticulture labour steering group. 
This would drive evidence and policy ideas 
to the national group from the regions and 
also provide a framework for each region to 
develop its own multi-stakeholder strategy. 

Conclusion
The research for this report revealed both 
the depth of labour supply and compliance 
challenges facing the horticulture industry 
and the fragility of current labour supply 
options currently provided within the 
Australian regulatory framework. 

The evidence suggests a need to redesign 
labour pathways, particularly to ensure that 
temporary migrant workers are channelled 
via visa categories that will enable growers 
to meet their seasonal and ongoing labour 
needs more efficiently and sustainably. 

In essence, our reform agenda articulates 
a new vision for labour supply for the 
Australian horticulture industry — one that 
seeks to stimulate the involvement of local 
workers but underpins this core approach 
through reliance on dedicated horticulture 
workers entering Australia on regulated visas 
working for legally compliant employers. 
It is anticipated that this will produce a 
more even playing field by reducing unfair 
competition between growers created through 
non-compliance with labour standards.

365  In 2017–18 36,617 WHMs earned a second year extension on their visa, with a likely 90% of these earning this extension through working for 88 days in the horticulture 
industry.

366  See, eg, Greg Bamber et al, International and Comparative Employment Relations: National Regulation, Global Changes (Sage, 2016).

TABLE 14.1 FRAGMENTATION OF VISA PROGRAMS

Government department 
or agency

Initiative Purpose of the 
initiative

Numbers of workers 
in horticulture in 
2017–18

Department of  
Home Affairs

Working Holiday 
Maker Program

To channel WHMs 
into horticulture 
through a 2nd and 3rd 
year visa extension

Approx. 33,000365

Department of Jobs  
and Small Business

Seasonal Worker 
Program

To channel Pacific 
workers into 
horticulture to meet 
growers’ seasonal 
labour needs

8,459

Department of Foreign 
Affairs and Trade

Pacific Labour 
Scheme

To channel Pacific 
workers into 
horticulture to meet 
growers’ ongoing 
labour needs

0 

Department of Jobs  
and Small Business

Seasonal Workers 
Incentive Trial

To channel long-
term unemployed 
Australian workers 
into horticulture

277
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Executive summary

Overview of the study

The National Temporary Migrant Work Survey is the most comprehensive study of wage theft and working 
conditions among international students, backpackers and other temporary migrants in Australia. The survey draws 
on responses from 4,322 temporary migrants across 107 nationalities of every region in the world, working in a 
range of jobs in all states and territories. Its unprecedented scope indicates the breadth, depth and complexity of 
non-compliance with Australian labour law.

Temporary migrants comprise up to 11% of the Australian labour market. Despite the prominence of migrant 
worker exploitation in the media, there has been limited empirical data on the overall nature and extent of wage 
theft among international students and backpackers in Australia. Still less is known about how experiences vary 
between students and backpackers, across nationality groups, or in different industries. This study begins to fill 
these gaps. It enables development of evidence-based policies and services that are more responsive to temporary 
migrants’ diverse experiences and needs, as identified by them.  

The survey addressed the characteristics of temporary migrants’ lowest paid job, rates and method of pay, working 
conditions, how they found low paid work, their knowledge of Australian minimum wages and perceptions of their 
labour market. It was conducted online between September and December 2016, in twelve languages in addition 
to English. The survey was anonymous and open to any individual who had worked in Australia on a temporary visa. 

Most participants (55%) were international students, followed by around a third (33%) who were backpackers (Working 
Holiday Makers) while working in their lowest paid job in Australia. Three quarters (77%) of international students were 
enrolled at a university and 23% were studying at vocational and English-language colleges. Almost half of participants 
(47%) were from countries in Asia, including 15% who were Chinese nationals (including Hong Kong). The majority of 
participants (57%) had undertaken their lowest paid job in New South Wales. Survey participants’ experiences broadly 
reflect current conditions as 69% had arrived in Australia since 2014 and 84% since 2012.  

Key findings

A substantial proportion of international students, backpackers and other temporary migrants 
were paid around half the legal minimum wage in Australia.

At the time of the survey, the legal minimum wage for a casual worker was $22.13 per hour, but many 
temporary migrants would have been entitled to higher rates based on penalty rates and entitlements 
under relevant Awards.1  For example, a 21 year old standard fast food employee should have earned at 
least $24.30 per hour, and $29.16 on a Saturday. 

•	 Scope of underpayment. Almost a third (30%) of survey participants earned $12 per hour or less. 
This is approximately half the minimum wage for a casual employee in many of the jobs in which 
temporary migrants work.

•	 Almost half (46%) of participants earned $15 per hour or less (excluding 457 visa-holders). 

•	 Lowest paid jobs. Underpayment was widespread across numerous industries but was especially 
prevalent in food services, and especially severe in fruit and vegetable picking.

•	 Two in five participants (38%) had their lowest paid job in cafes, restaurants and takeaway shops. 
This was a far greater proportion than for any other type of job.  
 

1  The statutory minimum wage for all workers was $17.70 per hour.

2595

2595



6

•	 Almost a third (28%) of these workers were paid $12 per hour or less. Half (49%) were paid 
$15 per hour or less. 

•	 Jobs in food services strongly predominated as the lowest paid job among the top 6 
nationalities of international students and backpackers. 

•	 Large-scale wage theft was prevalent across a range of industries, but the worst paid jobs were 
in fruit- and vegetable-picking and farm work.  

•	 Almost one in seven participants working in fruit- and vegetable-picking and farm work 
(15%) earned $5 per hour or less.  Almost a third (31%) earned $10 per hour or less.

•	 In convenience stores/petrol stations and car washes, a fifth earned $10 per hour or less 
(19% and 20% respectively).   In retail, over a third (36%) received $12 per hour or less. 
Among cleaners, over half (56%) received $15 per hour or less. 

•	 International students. A quarter (25%) of all international students earned $12 per hour or less 
and 43% earned $15 or less in their lowest paid job. 

•	 University students did not earn substantially higher wages than students at vocational and 
English language colleges. 

•	 Students who worked more than 20 hours per week (potentially breaching their visa conditions) 
earned substantially lower wages than other students. 

•	 Backpackers. A third (32%) of all backpackers earned $12 per hour or less and almost half (46%) 
earned $15 or less in their lowest paid job.

•	 Nationalities. Extremely poor wage rates ($12 per hour or less) were reported by at least a fifth of 
temporary migrants from every nationality. 

•	 Participants from several Asian countries had the lowest wage rates overall compared with 
participants from major English-speaking countries that had the highest rates. Around three 
quarters (75-81%) of Chinese, Taiwanese and Vietnamese participants earned $17 per hour or 
less, compared with 35-41% of American, Irish and British participants.

•	 How lowest paid job found. Most participants who earned between $6 and $12 per hour found 
their job either through a friend or family member (23%) or by contacting their employer directly 
(24%). 17% found their job on an English-language site such as Gumtree, and 21% found it through 
an internet site in their own language. Three in five Koreans (59%) who earned $6 to $12 per hour 
found their job on a Korean-language website.  

•	 Weekly hours worked. Temporary migrants worked a substantial number of hours in their lowest 
paid job. 

•	 Almost three quarters (72%) of backpackers indicated that they worked 21 hours per week or more.

•	 Two thirds (64%) of international students reported that they worked between 9 and 20 hours 
each week, and a further 13% worked 21 hours or more.  

International students and backpackers were aware of the Australian minimum wage and knew they 
were being underpaid, but believed that few people on their visa can expect to receive that wage.

•	 Contrary to popular assumptions, underpaid international students and backpackers knew they 
were receiving less than the Australian minimum wage. Among those earning $15 per hour or less,

•	 Three quarters of students (73%) and backpackers (78%) knew that the minimum wage was 
higher than what they were earning. 
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•	 86% of students at vocational and English-language colleges knew the minimum wage 
was higher than what they were earning, a higher proportion than among students at 
universities (69%).

•	 Underpaid participants believed underpayment is endemic among people on their visa. At least 
86% of temporary migrants who earned $15 per hour or less believed that many, most or all 
other people on their visa are paid less than the basic national minimum wage. 

Employers widely paid temporary migrants in cash and did not provide pay slips, especially in 
food services and among Chinese workers.

•	 A substantial proportion (44%) of temporary migrants were paid in cash, and 50% reported that 
they never or rarely received pay slips.  This rose to almost three quarters of those paid $12 per 
hour or less (70% paid in cash and 74% rarely or never received pay slips). 

•	 Two in three (65%) waiters, kitchen-hands and food servers were paid in cash.

•	 Two in three (65%) Chinese participants were paid in cash, far higher than proportions of 
American and British participants (26% each).

International students, backpackers and other temporary migrants also experienced other 
indicators of exploitation and criminal forced labour.

•	 91 participants had their passport confiscated by their employer (3%) and 77 by their 
accommodation provider (2%). Most were in food services (28%) or horticulture (18%).

•	 173 participants (5%) paid an upfront ‘deposit’ for a job in Australia.   

•	 112 participants (4%) indicated that their employer required them to pay money back in cash 
after receiving their wages 

 
Conclusion

The study confirms that wage theft is endemic among international students, backpackers and other temporary 
migrants in Australia. For a substantial number of temporary migrants, it is also severe.  

This raises urgent and challenging questions for a number of actors. For government, it demands examination of 
levels of resourcing required to address the scale of non-compliance, and consideration of specialised programs 
and infrastructure to prevent and remedy wage theft among temporary migrants. Employers, franchisors and 
businesses at the peak of supply chains must employ more effective methods to detect and remedy wage theft 
in the knowledge that it is widespread within their industries in Australia. The findings also invite scrutiny of how 
certain businesses profit from wage theft and gain advantage over others that pay workers in compliance with 
Australian labour law, and how wage theft among temporary migrants may be driving wages down for all workers 
in certain industries. 

The study presents confronting data for educational institutions regarding their international students, and raises 
questions as to the support services the sector should provide.  It also indicates an urgent need for resourcing of 
legal services, community organisations and unions to provide far greater levels of support to underpaid temporary 
migrants. Finally, the findings raise challenging questions regarding the benefits that consumers may derive from 
wage theft in the form of lower-priced food, goods and services -- questions which have yet to receive sustained 
attention in Australia.
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Section I:  Introduction

The National Temporary Migrant Work Survey is the most comprehensive study on wage theft and working 
conditions of temporary migrants in Australia. Its unprecedented scope indicates the depth of non-compliance 
with Australian labour law, drawing on responses from 4,322 temporary migrants across 107 nationalities, working 
in a range of jobs in all states and territories. The report focuses in particular on wage theft2 -- employers pocketing 
a portion of temporary migrants’ wages by undercutting minimum entitlements under Australian labour law.3 

As of 2016, there were over 900,000 temporary migrants with work rights in Australia (excluding New Zealanders),4 
comprising up to 11% of the Australian labour market.5  Intensified public attention to exploitation of this 
workforce has led to numerous legislative reforms, parliamentary inquiries, and government initiatives, including 
the establishment of the Migrant Workers’ Taskforce and expanded efforts by the federal workplace regulator, the 
Fair Work Ombudsman. 

However, to date, much of the empirical research into temporary migrants’ working conditions has been qualitative 
or limited to single industries, visa categories, nationality groups or locations. As a result, service providers and 
policy makers have not had access to an evidence-based big picture of the context and extent of wage theft 
among temporary migrants nationally. Though presumptions abound, little has been known about temporary 
migrants’ knowledge of Australian labour standards or their perceptions of the labour market. Nor has data been 
available on how experiences vary for different cohorts or how the features of low paid jobs coincide for temporary 
migrants.

This study begins to fill each of these gaps. It addresses the characteristics of temporary migrants’ lowest paid job, 
rates and method of pay, working conditions, how they find low paid work, and their relevant knowledge and 
perceptions. It also reports on how these experiences and perceptions differ among different visa holders and 
within visa cohorts, as well as differences between nationality groups and temporary migrants working in different 
types of jobs. 

Most survey participants held one of the three dominant visas among temporary migrants working in Australia: 
international students who may work up to 40 hours per fortnight while their course is in session and unlimited 
hours during breaks; Working Holiday Makers – young travellers from certain countries with which Australia has 
a reciprocal relationship – who may work up to six months with any one employer during their year-long stay in 
Australia; and skilled employees working for a sponsoring employer.6 International students included participants 
studying at universities, and vocational and English language colleges. Most participants reported on recent 
experiences, with the substantial majority having arrived in Australia within 3 years of the survey.

The survey has a number of methodological limitations as discussed in the Method section below. Most 
significantly, it is not possible to know whether participants’ responses accurately reflect their experiences or 
whether this data truly represents the experiences of the cohorts to which participants belong. Though the report 
presents detailed data on the intersections between different aspects of working conditions and features of 
temporary migrant cohorts, it does not enable definitive conclusions on what causes wage theft or other forms of 

2  A second part of the survey asked participants about whether they had complained about underpayment and their reasons for not doing so. The 
findings on that part of the survey will be released in 2018 in a report on temporary migrants’ access to justice in Australia. 

3  Minimum wage rates apply to all workers in Australia regardless of migration status. 

4  Department of Immigration and Border Protection (‘DIBP’), Temporary Entrants and New Zealand Citizens in Australia: As at 30 June 2016 (2016) 3.

5  Senate Education and Employment References Committee, A National Disgrace: The Exploitation of Temporary Work Visa Holders (2016) 15.

6  At the time of the survey these temporary migrants held 457 visas.
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exploitation.7 It does not address all forms of exploitation experienced by temporary migrants, nor does it address 
the extent to which the problems identified are experienced by other groups of vulnerable workers including 
permanent migrants and young workers. 

Nevertheless, as the most extensive and detailed survey of its kind to date, it is the broadest representation of 
temporary migrants’ own accounts of their experiences, which could not be collected at this scale through other 
methods. Information obtained directly from temporary migrants on their workplace experiences is especially 
important given that the number of officially reported complaints each year vastly under-represents the depth 
and scope of temporary migrant underpayment in Australia.8 Indeed, with notable exceptions, temporary migrants 
do not often have a voice in public debate and policy formulation concerning them. This is in part because they 
are often in Australia for short periods of time, live and work on the fringes of Australian society, are often not 
native English speakers, are young and, for many, are fearful of losing their job or jeopardising their visa if they 
speak out about working conditions. In undertaking the National Temporary Migrant Work Survey in late 2016, the 
authors sought to provide a platform for a large number of temporary migrants across the country to voice their 
experiences at work and related perspectives, in order to promote development of policies and services that are 
more responsive to their diverse experiences and needs. 

It is our hope that this research will contribute to a broader public understanding of the systemic wage theft it 
reveals among temporary migrants in Australia. The study raises a range of urgent and challenging questions. 
These include immediate concerns about the steps that government, business and educational institutions 
should take to prevent and remedy wage theft among temporary workers. This is essential both to safeguard 
the lawful entitlements of temporary migrants and also to avoid the knock-on effect of driving wages below the 
lawful minimum for other workers in industries in which temporary migrants work. For government, the findings 
demand examination of levels of resourcing required to address the scale of non-compliance, and consideration of 
specialised programs and infrastructure to prevent and remedy wage theft among temporary migrants. The study 
also raises a further set of questions around the beneficiaries of wage theft and where levers for reform may be 
found. For example, the findings invite scrutiny of how employers and businesses within supply chains profit from 
wage theft and gain advantage over others that pay workers in compliance with Australian labour law. At the least, 
this report highlights the responsibilities of employers, franchisors and businesses at the peak of supply chains to 
employ effective methods to detect wage theft in the knowledge that it is widespread. It also presents confronting 
data for educational institutions regarding their international students, and raises questions as to the support 
services those institutions should provide. Finally, the findings raise challenging questions regarding the benefits 
that consumers may derive from wage theft in the form of lower-priced food, goods and services -- questions 
which have yet to receive sustained attention in Australia.

7  For the purpose of this report, exploitation means an employer’s use of workplace practices that are coercive, criminal, or constitute serious 
breaches of Australian labour law, in order to benefit the employer.

8 The forthcoming 2018 report on temporary migrants’ access to justice in Australia will present data from the survey on the exceptionally low rates 
of complaints among participants who were underpaid.
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About the survey

The National Temporary Migrant Work Survey was an online survey conducted by Laurie Berg (UTS), Bassina 
Farbenblum (UNSW) and Stephen Clibborn (University of Sydney) between September and December 2016. It 
yielded 4,322 valid responses.9 The survey was anonymous and was open to any individual who had worked in 
Australia on a temporary visa. It was available in twelve languages in addition to English.10 Each translation was 
checked by a different native speaker of that language, however it remains possible that certain words or phrases 
may have been understood differently in different languages. 

The survey contained 32 multiple choice questions, in addition to a number of follow-up questions. A small 
number of questions allowed open answers, mostly where respondents selected “Other” among multiple choice 
options.

There were four sets of questions in the survey, on which this report is based:

1. Participants’ personal characteristics including nationality, year of arrival and gender. 

2. Features of participants’ lowest paid job in Australia, including their hourly rate of pay in that job, 
type of job, visa while in that job (and for students, name of educational institution), average weekly 
hours, method of finding the job, geographic location of that job, whether they were paid by cash or bank 
transfer and whether they received pay slips. 

3. Participants’ experience of some other indicators of exploitation, at any stage during their time in 
Australia. These include payments for the job up-front, passport confiscation, payment of cash back to an 
employer, and immigration-reporting threats.

4. Participants’ knowledge and perceptions, such as their knowledge of the minimum wage and their 
perception of the proportion of people on their visa who are underpaid.

The survey also included several questions on participants’ experience in Australia generally, as well as their access 
to remedies for underpayment, which will be covered in a future report.

There were two reasons why questions on features of employment focused on participants’ lowest paid job. First, it 
was necessary to confine questions about different aspects of employment to a single job in order to analyse the 
extent to which those factors coincide under different employment circumstances.  Second,  the survey focused on 
participants’ lowest paid job (as opposed to any job) in order to enable analysis of the largest possible dataset on 
features of poorly paid jobs in which temporary migrants work, and the factors that coincide with underpayment. 
As a result, the survey presents participants’ worst experiences in Australia and does not capture participants’ other 
experiences which might have been more positive for some.

 
 

 

9  All analysis in this report includes valid responses only and has been conducted using SPSS V23 and V24. 

10  The survey was available in Arabic, Bahasa Indonesia, Chinese (Traditional), Chinese (Simplified), French, German, Italian, Japanese, Korean, Nepali, 
Spanish and Vietnamese.
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Method

The survey was publicly available on a website hosted by the University of Sydney.11 Before commencing the 
survey, participants were provided with information about the survey and how their data would be used to which 
they could notify consent through their participation.12 Participants were free to stop the survey at any time. As 
some participants exited the survey at different points before the end, the number of respondents varied between 
questions. In addition, some follow-up questions were only shown to participants who selected particular responses. 
The number of valid responses for each analysis is set out in Annex 3.

After completing the survey, participants were invited to enter a separate prize draw to win a $500 voucher or one of 
ten $100 vouchers from Amazon.com. They were asked for their phone number for the purpose of advising winners 
of the prizes. As these two components were separate there was no way to connect the phone number provided in 
the prize survey with answers provided to the temporary work survey which remained strictly anonymous.

Participants were recruited through various channels including emails, social media, websites and flyers/posters 
at various locations and events. Social media recruitment included regular posting on a range of nationality-
based, location-based, visa category-based and other Facebook groups, as well as a dedicated Facebook page for 
the survey. Email distribution was conducted through a range of organisations, educational institutions, unions, 
consulates and individuals throughout Australia (see Acknowledgements). The survey also received coverage, with 
a link, via a number of news outlets.

The survey has a number of methodological limitations. Because the survey was anonymous it is not possible to 
know whether any participant completed the survey more than once from different devices.  It is also not possible 
to verify the accuracy of information provided by participants. However, there were not strong incentives for 
participants to provide inaccurate information or to repeat the survey multiple times; if this occurred it is likely to 
have involved only a small number of participants. 

A further limitation may have arisen from a key method of distribution of the survey. Heavy reliance on promotion 
through social media may have contributed to underrepresentation of temporary migrants who are less likely to 
access Australia-based social media groups or are less networked in Australia in general. This includes seasonal 
workers, asylum seekers on Bridging visas and unauthorised workers (for instance on tourist visas). However it is 
also possible that these groups did not participate for other reasons such as lack of trust or greater fear of negative 
consequences of participation, despite the assurance of anonymity. The authors sought to mitigate potential lack 
of trust through safeguarding participants’ anonymity. Concerns about weak English-language skills were mitigated 
by translating the survey into twelve languages commonly spoken by temporary migrants in Australia, though this 
did not cover all languages spoken by potential participants. 

It is also possible that more of those who were willing to participate were temporary migrants who had a desire to 
share information on poor workplace experiences. The authors sought to limit this possibility by offering  a number 
of substantial prizes to create a different incentive for participation among a broader group. At the same time, it is 
possible that the participants earning lower wages were more likely than higher income earners to be motivated 
to complete the survey by the possibility of receiving prizes. Finally, there was an over-representation among 
participants of international students at UNSW (and to a lesser degree UTS). This is likely to be a result of particularly 
effective institutional survey dissemination and potentially greater participant trust in or identification with the 
authors because of their affiliation with those institutions. 

Taking these considerations into account, the authors determined that the survey and selected distribution 
methods remained the most effective way to access large numbers of diverse temporary migrants within 
populations that have historically been difficult to reach.

11  The survey was provided on the Qualtrics platform.

12  Ethics approval for this research was obtained from UTS Human Research Ethics Committee (ETH 16-0381) which was shared with UNSW Human 
Research Ethics and Compliance and University of Sydney Human Research Ethics Committee.
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Section II: Demographic profile of survey participants

The survey was undertaken by 4,322 participants who indicated that they had worked in Australia on a temporary 
visa. Participants were asked their gender, nationality and year of arrival in Australia. They were also asked which 
visa they held while working in their lowest paid job in Australia. Those who indicated they were students were 
also asked to identify the educational institution where they were studying at that time. As this Section reflects, 
the overwhelming majority of participants were international students and Working Holiday Makers in their lowest 
paid job, and they arrived fairly recently in Australia. Participants came from 107 countries across every region of the 
world. 

Visa cohorts

As indicated in Figure 1, the majority (55%) of participants indicated that they were international students while 
working in their lowest paid job in Australia, followed by around a third (33%) who indicated they were Working 
Holiday Makers (backpackers). These included Working Holiday visa holders (subclass 417) and Work and Holiday 
visa holders (subclass 462). The large proportions of international students and Working Holiday Makers is broadly 
consistent with the predominance of these groups among temporary migrants in Australia generally. However, 
among survey participants there was a higher proportion of Working Holiday Makers compared with international 
students than there is in Australia generally. Survey participants included 3 Working Holiday Makers to every 5 
students, while national stock figures in 2015-16 indicate around 1 Working Holiday Maker to every 4 students.13 

Seven per cent of participants held employer-sponsored Temporary Work Skilled (subclass 457) visas.14 This 
proportion is substantially lower than the proportion of 457 visa holders among temporary migrants nationally.15 
For this reason and others, we have excluded 457 visa holders from some of the analyses that follow in this report, 
as indicated in those sections.

The remaining 5% of survey participants held tourist visas without work rights and a range of other temporary 
visas (including the Temporary Graduate visa available to certain international students at the conclusion of their 
studies). 

 

13 The number of Working Holiday Makers (combined subclass 417 and 462 visa holders) in Australia on 30 June 2015 was 143,918, with 137,376 on 30 
June 2016: DIBP, Working Holiday Maker Visa Programme Report (30 June 2016) 34. The number of student visa holders in Australia on 30 June 2015 
was 374,564; with 401,423 on 30 June 2016: DIBP, Student Visa and Temporary Graduate Visa Programme Trends (30 June 2016) 44.

14 On 18 April 2017, the federal Government announced the abolition of the Temporary Work (Skilled) (subclass 457) visa and its replacement with a 
new Temporary Skill Shortage visa.

15 The number of 457 visa holders in Australia on 30 June 2016 was 170,590, with 188,000 on 30 June 2015: DIBP, Temporary Entrants and New Zealand 
Citizens in Australia on 30 June 2016 (2016) 2. 
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Figure 1. Visa held by participants during their lowest paid job
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Table 1. Number of participants in each visa category 

 

Visa category Number of  
survey participants

Proportion of 
 survey participants

Student visas16 2,392 55%

Working Holiday Makers

(Working Holiday (417) visa and 

Work and Holiday (462) visa)

1,440 33%

Skilled temporary work visa (457 visa) 301 7%

Tourist visa 34 1%

Other17 155 4%

Total 4,322 100%

16  Participants who indicated that they held a student visa may have held a secondary visa, as partners of international students and not themselves 
enrolled in an educational course in Australia.

17  These included the Temporary Graduate (subclass 485) visa, Occupational Trainee (subclass 442) visa, Partner (subclasses 820 or 309) visas, Prospective 
Marriage (subclass 300) visa, Temporary Work (International Relations) (subclass 403) visa, Special Program visa for the seasonal worker programme 
(subclass 416), Skilled Independent (subclass 189) visa, Australian Diplomatic (subclass 995) visa, Religious Worker (subclass 428) visa, Parent (subclass 
103) visa, Temporary Protection (subclass 785) visa, and Special Category (subclass 444) visa for New Zealand citizens. 
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Students’ educational institution

Those participants who indicated that they held a student visa while working in their lowest paid job were asked 
the name of their educational institution at that time. Their open responses were coded as either universities or 
non-tertiary colleges. Colleges include vocational institutions (VET) and English language colleges (ELICOS).  

Among international students, three quarters (77%) indicated that they were enrolled at a university while working 
in their lowest paid job, as shown in Figure 2. They were primarily studying at universities in New South Wales, with 
738 who were students at UNSW and 314 who were students at UTS when working in their lowest paid job. 

One quarter of international students (23%) were studying at vocational or English language colleges.  In contrast 
to a number of universities and individual faculties, no colleges agreed to the authors’ request to distribute the 
survey to their students.  As a result, these students were more difficult to reach and were likely made aware of the 
survey through social media and other social or community contacts.

The proportion of university students to college students was substantially higher than the national figures, 
which indicate there is a larger proportion of international student enrolments in college courses compared with 
university courses.18 Nevertheless, the survey data on work experiences of 523 college students is by far the largest 
sample of data from this student body which is notoriously difficult to reach, and which was not covered by the 
two previous large-scale studies on working conditions of international students in Australia, which included only 
university students.19 

Figure 2. International student participants’ type of educational institution

 
 
 
 

College
23% (523)

University
77% (1705)

18  In 2016, 43% of international student enrolments were at universities, 47% were at VET or ELICOS institutions and the rest were at secondary 
schools or non-award students: Department of Education and Training, End of Year Summary of International Student Enrolment Data - Australia - 
2016 (December 2016). National figures may not, however, reflect absolute numbers of students as college students may enrol in multiple courses, 
which university students would be less likely to do.

19  Chris Nyland, Helen Forbes Mewett, Simon Marginson, Gaby Ramia, Erlenawati Sawir and Sharon Smith, ‘International Student-workers in Australia:  
A new vulnerable workforce’ (2009) 22(1) Journal of Education and Work 1; Stephen Clibborn, ‘7-Eleven: Amnesty Must Apply To All Exploited Workers’ 
The Sydney Morning Herald, 9 September 2015.
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Year of arrival

The vast majority of survey participants arrived in Australia relatively recently, with 69% having arrived since 2014 
and 85% since 2012 (Figure 3). Participants’ experiences, therefore, likely broadly reflect current conditions, although 
there may have been some changes in recent years. Since former temporary migrants may have undertaken the 
survey after returning home, data is not available on period of time spent in Australia at the time of their lowest 
paid job or overall. 

Figure 3. Participants’ year of arrival in Australia
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Nationality

Survey participants were nationals of 107 countries,20 across every region of the world. Almost half (47%) were from 
countries in Asia, including 15% who were Chinese nationals (including Hong Kong) (Figure 4).  

Figure 4. Top 15 nationalities of participants
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Among the 1,174 Working Holiday Maker participants who provided their nationality, the five nationalities with the 
most participants were South Korea (16%), Germany (13%), United Kingdom (UK) (12%), Ireland (10%) and France 
(8%) (Figure 5).  The predominant nationalities broadly reflected nationality trends among Working Holiday Makers 
in Australia in recent years.21

20  Participants were asked their nationality at the end of the survey and only 75% of participants answered this question. The nationalities of the 
remaining 25% of participants are unknown. Among participants who answered this question, nationalities at the time of the survey included (in 
descending order of number of participants): China (including Hong Kong), South Korea, United Kingdom, Germany, Brazil, India, Ireland, United 
States of America, France, Colombia, Taiwan, Italy, Indonesia, Vietnam, Malaysia, Japan, the Philippines, Canada, Pakistan, Spain, Nepal, Sweden, 
Bangladesh, Iran, Chile, Denmark, Estonia, Australia, Belgium, Singapore, Mexico, Thailand, Sri Lanka, Russia, Venezuela, Nigeria, Mauritius, Portugal, 
Jordan, Turkey, Argentina, Afghanistan, Ecuador, Finland, Kenya, Peru, Poland, Czech Republic, Slovakia, South Africa, Bhutan, Bulgaria, Cyprus, Fiji, 
Greece, Lebanon, Mongolia, Myanmar, Norway, Switzerland, Zimbabwe, Austria, Cambodia, Hungary, Macedonia, Namibia, North Korea, Saudi 
Arabia, Somalia, Sudan, Syria, Uruguay, Albania, Andorra, Angola, Azerbaijan, Bahamas, Barbados, Benin, Bolivia, Cameroon, Cape Verde Islands, 
Costa Rica, Croatia, Cuba, Dominican Republic, Eritrea, Ethiopia, the Gambia, Ghana, Honduras, Iraq, Jamaica, Kazakhstan, Malta, Montenegro, Papua 
New Guinea, Rwanda, Serbia, Swaziland, Tanzania, Tunisia, Uganda, Ukraine, and Zambia.

21  In both 2014-15 and 2015-16, the top five countries for combined Working Holiday Makers in Australia (both 417 visa holders and 462 visa holders) 
were the UK, Taiwan, South Korea, France and Germany: DIBP, Working Holiday Maker Visa Programme Report (30 June 2016) 32.

-----
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Figure 5. Top 10 nationalities of Working Holiday Maker participants
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As illustrated in Figure 6, international students who were studying at a university were predominantly from 
Asian countries, including a third of participants (32%) who were Chinese nationals. In contrast, almost half of 
international student participants who were studying at a private college were from either Brazil (26%) or Colombia 
(21%), followed by smaller numbers from a range of other countries including South Korea (6%), China (4%) and the 
Philippines (4%) (see Figure 7). 

The top five nationalities of university student participants broadly reflects national data on the nationalities with 
the greatest number of enrolments of international students at universities in 2016.22 The top 10 nationalities 
of college student participants reflected a combination of the five nationalities with the greatest number of 
enrolments in vocational (VET) courses,23 and English language (ELICOS) courses nationally.24 However, it appears 
that Indian and Chinese college students were likely underrepresented among survey participants.

22   The top five nationalities of university student enrolments in 2016 were China, India, Nepal, Malaysia and Vietnam: Department of Education and 
Training, International Student Year to Date Enrolment Data 2016 (December 2016) 5.

23   The top five nationalities of VET enrolments in 2016 were India, Korea, Thailand, China and Brazil: Ibid 6.

24  The top five nationalities of ELICOS student enrolments in December 2016 were China, Brazil, Thailand, Colombia and Korea: Ibid 4.

Survey participants were nationals  
of 107 countries. 

--
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Figure 6. Top 10 nationalities of international student participants studying at a university
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Figure 7. Top 10 nationalities of international student participants studying at a college
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Participants who held their lowest paid job on a 457 visa were nationals of a range of countries across different 
global regions. The top five nationalities, accounting for 40% of participants, were high-income OECD states: the 
United States (US) (9%), Ireland (8%), France (8%), Germany (8%) and the UK (7%) (Figure 8).

Nationalities that accounted for between 4% and 9% of participants included most of the top nationalities of 457 
visa holders nationally in recent years. However, Indian 457 visa holders appear substantially underrepresented, as 
were Chinese and UK nationals to a lesser degree.25

25   The top five citizenship countries for 457 visa holders in Australia at 31 December in both 2015 and 2016 were India, the UK, China, the Philippines 
and Ireland: DIBP, Temporary Entrants in Australia At 31 December 2016 2; DIBP, Temporary Entrants in Australia At 31 December 2015 2.

----• • • • 
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Figure 8. Top 10 nationalities of 457 visa holder participants 
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Gender

A majority of participants (60%) were female. Eighteen participants indicated that their gender was other than male 
or female. 
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Section III: Characteristics of low paid jobs undertaken by 
temporary migrants

Because participants are likely to have worked in more than one job in Australia, a portion of the survey related 
specifically to participants’ lowest paid job in Australia. This provides information on some of the poorest working 
conditions for temporary migrants as well as an opportunity to analyse the features of those poorly paid jobs and 
the factors that may correlate with underpayment. 

This Section presents the industry, location and hours worked in participants’ lowest paid jobs. Sections IV, V and VII 
contain further analysis of participants’ pay and working conditions in those jobs and how they found those jobs.

 
Industry / job

Participants were asked to identify their lowest paid job. The survey presented participants with a number of simply 
described jobs commonly undertaken by temporary migrants as well an option for an open response for other 
jobs. Open responses were back-coded to existing categories or gathered into additional categories. This approach 
was adopted over formal industry and job classifications, or formal classifications in industrial Awards, to enable 
participants to better understand and accurately respond to the question, across 13 languages. As a result, the job 
descriptions are not legal terms or terms of art, and are assumed to have their meaning in everyday language. 

As illustrated in Figure 9, two in five participants (38%) indicated that their lowest paid job was in food services as 
waiters, kitchen hands or food servers. This was a far greater proportion than for any other industry, with around 
one in ten participants working in professional services (11%), horticulture (as vegetable or fruit pickers or packers 
or farm workers) (9%), cleaning (9%), or retail (as shop assistants or in sales) (8%), and a smaller proportion across a 
range of other industries. 

Annex 1 contains a disaggregation of the top 3 jobs for the top 6 nationalities (Figure 41), as well as a further 
disaggregation for students and Working Holiday Makers (Figures 42 and 43).  These charts reveal the food services 
industry strongly predominated as the lowest paid job regardless of nationality, featuring as the top job across four 
of the six top nationalities (China, South Korea, Brazil and India) and the second most prevalent job for the other 
two (UK and Germany).  For students, it was the top job by far for all of the top six nationalities.  For Working Holiday 
Makers, it was the top job for South Koreans and second for UK nationals and Germans. Working Holiday Makers 
from the UK and Germany predominantly worked in their lowest paid job in horticulture, most likely because it is 
one of the industries that qualifies for a second year Working Holiday visa after 88 days of verified work.

 

 

Two in five participants indicated 
that their lowest paid job was in food 
services as waiters, kitchen hands or 
food servers.
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Figure 9. Participants’ lowest paid job 
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Location

Participants worked in every state and territory across Australia, however the majority (57%) had undertaken 
their lowest paid job in New South Wales (Figure 10). This was followed by 17% in Victoria, 12% in Queensland 
and the remainder spread across the five remaining states and territories. Figure 44 in Annex 1 contains a further 
breakdown of the top three industries in which participants held their lowest paid job for each state. It is likely that 
NSW-based jobs are substantially over-represented among survey participants compared with the geographic 
distribution of temporary migrant workers nationally. However, the extent of the difference is unknown in the 
absence of reliable data on the location of temporary migrants’ work in Australia. Because of this discrepancy 
and the small number of participants from some states, we did not analyse the intersection between geographic 
location and labour conditions. 

----• • • 
I 
I 
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Figure 10. State/territory in which participants worked in their lowest paid job 
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Weekly hours

Participants were asked how many hours they worked in an average week in their lowest paid job. For a substantial 
majority of temporary migrants, their worst paid job was not full-time employment (Figure 11). However, the 
overwhelming majority of temporary migrants worked a substantial number of hours in their lowest paid jobs. 
Almost two in five (37%) worked 21 hours per week or more and a further 45% worked between 9 and 20 hours per 
week. Less than one in five (18%) worked 8 hours or less per week.

Figure 11. Average hours worked per week in participants’ lowest paid job 

8 hours or less 9-15 hours 16-20 hours 21 or more hours

18%

23% 22%

37%

These figures did not differ substantially based on participants’ hourly wage (see Figure 45, Annex 1). However 
there was a substantial difference between the reported work patterns of international students and Working 
Holiday Makers, as reflected in Figure 12. This indicates that Working Holiday Makers worked substantially more 
hours in an average week in their lowest paid job than international students. Almost three quarters (72%) of 
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Working Holiday Makers indicated that they worked 21 hours per week or more. In contrast, two thirds (64%) of 
international students reported that they worked between 9 and 20 hours each week, with only 13% reporting 
that they worked 21 hours per week or more. In addition, international students at vocational or English-language 
colleges worked more hours than their university counterparts (Figure 13), with 64% of college students reporting 
they worked 16 hours or more per week, compared with 40% of university students.  

A second important difference between university and college students concerned the number who reported 
working more than 20 hours in an average week in their lowest paid job. As international students are only 
permitted to work a maximum of 40 hours per fortnight as a condition of their visa, working a greater number of 
hours would breach their visa conditions and constitute “unauthorised work”.  

A quarter (24%) of college students indicated that they worked more than 20 hours in an average week, compared 
with only 10% of university students (Figure 13). However it is possible that these figures under-represent the true 
proportion of international students in both groups, because some students may not have disclosed work in excess 
of 20 hours per week for fear of immigration consequences, despite the anonymity of the survey.26

At the same time, not all students who worked an average of 20 hours per week would have engaged in 
unauthorised work. If the work had been undertaken when the student’s studies were not in session the 40 hour 
restriction would not have applied. In addition, the 40 hour per fortnight restriction would not have applied to 
university participants who held a postgraduate student visa. 

Further analysis of the lowest paid jobs and wage rates of unauthorised workers is set out in Section IX (including 
international students who worked more than 20 hours per week and participants who worked while on a tourist 
visa).

Figure 12. Average hours worked per week in participants’ lowest paid job, comparing visa categories

Working holiday makers 10% 10% 9% 72%

Student visa 23% 32% 32% 13%

   8 hours or less       9-15 hours       16-20 hours       21 or more hours

Figure 13. Average hours worked per week in international students’ lowest paid job, comparing college and university students 

 
 
 
 

College 17% 19% 40% 24%

University 25% 36% 30% 10%

   8 hours or less       9-15 hours       16-20 hours       21 or more hours

26  Researchers of international student vulnerabilities have found that students may under-report excess work amounting to a visa breach even in 
anonymous surveys: Simon Marginson et al, International Student Security (2010).

• • • 

• • • 

2613

2613



24

Section IV: Underpayment among different groups  
of temporary migrants

Participants were asked how much they were paid per hour in their lowest paid job. Figure 14 indicates participants’ 
hourly wages grouped into several wage bands for ease of description. 

Almost a third (30%) of participants earned $12 per hour or less. At least 46% earned $15 per hour or less. 

How far below the legal wage were temporary migrants paid?

It is difficult to determine precisely how far these wages fell short of the minimum wage to which 
these workers were entitled. Between 2014 and 2016 (when 69% of participants worked in Australia), 
the statutory minimum wage in Australia for an adult was between $16.87 and $17.70 per hour. 
However, these wage levels understate most temporary migrants’ entitlements since the vast majority 
of international students and Working Holiday Makers work as casual workers. Casual positions attract 
a 25% loading in lieu of regular hours, paid leave and other entitlements. Therefore, at the time of the 
survey most temporary migrants were entitled to at least $22.13 per hour as casual workers. Indeed, 
this does not take into account further increases to which they were likely entitled such as penalty rates 
or allowances under relevant Awards or other enterprise agreements. Examples of these are set out in 
Table 2 below, which indicates standard hourly rates as well as Saturday penalty rates at the time of the 
survey, for a casual worker who is 21 years and over working during the day in each of four jobs in which 
temporary migrants commonly work. 

Table 2.  Sample minimum hourly wage rates for a casual worker who was 21 years or over at time of survey27

 
 

Job Relevant Award Standard  
hourly rate

Saturday  
penalty rate

Fast food employee 
(Level 1)

Fast Food Industry 
Award 2010 $24.30 $29.16

Fruit picker Horticulture  
Award 2010 $22.13 N/A

Office cleaner working 
for a contract cleaning 
business (CSE Level 1)

Cleaning Services  
Award 2010 $23.64 $33.09

Shop assistant (Retail 
employee Level 1)

General Retail Industry 
Award 2010 $24.30 $26.24

At the time of the survey, a temporary migrant who was a casual fast food server earning $12 per 
hour, working 9 hours until 6pm on a weekday and 9 hours on a Saturday each week for six months 
would have been underpaid more than $6,890.

27  For further details on penalty rates, including for evening and night time work and work on a Sunday, see the Fair Work Ombudsman’s Pay 
Calculator at https://calculate.fairwork.gov.au/findyouraward.
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The results in this Section do not include participants on skilled 457 visas because they typically hold salaried 
positions rather than receiving hourly rates. Employer sponsors of 457 visa holders are required to meet a minimum 
income level, known as the Temporary Skilled Migration Income Threshold (TSMIT), which was $53,900 at the time 
of survey. Sponsors must also provide evidence that the salary is in accordance with market rates for the position. 
Although reports of underpayment of 457 visa holders are not uncommon, as Figure 15 below reveals, they were 
overall far more likely to work in a higher wage bracket than other temporary visa holders and inclusion of their 
data would mask the extent of underpayment of other temporary migrants.  

Figure 14. Hourly wage rates in participants’ lowest paid job (excluding 457 visa holders)

$0-5 $6-10 $10-12 $15-17$13-15 $18+

3%

10%

17%

15%
16%

38%

Almost a third (30%) of participants 
earned $12 per hour or less. At least  
46% earned $15 per hour or less. 

-
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Wage rates by visa category

A quarter (25%) of all international students earned $12 per hour or less in their lowest paid job. 

A third (32%) of all Working Holiday Makers earned $12 per hour or less in their lowest paid job. 

A third (32%) of unauthorised workers on tourist visas earned $10 per hour or less in their lowest paid job (Figure 
15).

University students did not earn substantially higher wages than students at vocational and English language 
colleges (Figure 16). Forty nine per cent of college students earned $15 per hour or less, compared with 42% of 
university students, however 7% of college students earned $10 per hour or less, compared with 13% of university 
students.  

However, students who worked 21 hours or more per week earned substantially lower wages than other students 
(Figure 17). These students potentially worked in breach of their visa conditions (see discussion under Weekly Hours 
in Section III and in Section IX on Unauthorised Work). Among all students who worked 21 hours per week or more, 
45% earned $12 per hour or less - almost double the proportion within the general student population (25%). 
Almost a fifth (18%) earned $10 per hour or less, compared with 11% of students overall.

 

University students did not earn 
substantially higher wages than 
students at vocational and English 
language colleges.
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Figure 15. Hourly wage rates in participants lowest paid job, comparing top 5 visa categories

Temporary graduate visa 20% 13% 13% 47%7%

Tourist visa 3% 6% 19% 39%19%13%

working holiday makers 16% 14% 13% 41%10%6%

Student visa 14% 18% 21% 35%10%

457 visa 8% 5% 6% 76%4%

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+  

Figure 16. Hourly wage rates in participants’ lowest paid job, comparing university and college students

University 12% 17% 23% 35%12%

College 21% 21% 14% 37%7%

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+

 
Figure 17. Hourly wage rates in participants’ lowest paid job for students working 21 hours or more per week

27% 19% 15% 22%17%

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+
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Wage rates by nationality

The most striking disparity between wages earned by participants of different nationalities was in the proportion 
of participants earning wages approaching the minimum casual hourly rate, as shown in Figure 18. Predominantly 
English-speaking countries (US, UK and Ireland) had the highest proportions of temporary migrants earning more 
than $17 per hour (65% of temporary migrants from the US, 62% from Ireland, and 59% from the UK). By contrast, 
several non-English speaking Asian countries had the lowest proportions of workers earning this wage rate (19% of 
Chinese temporary migrants, 21% of Taiwanese and 25% of Vietnamese).  

Amongst those who were paid $17 per hour or less, wage patterns varied between nationalities. There were few 
clear discernible trends concerning the extent of underpayment and it is difficult to interpret these differences 
given the multiple visa classes within these cohorts. However, it is clear from Figure 18 that serious underpayment 
is not confined to any particular nationality or region, with at least a fifth of participants from every nationality 
earning $12 per hour or less. 

At least a fifth of participants from 
every nationality earned $12 per hour 
or less.
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Figure 18. Hourly wage rates in participants’ lowest paid job, comparing the top 15 nationalities (excluding 457 visa holders)

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+

10% 18% 19% 42%11%

26% 16% 6% 42%7%3%

13% 7% 6% 62%6%6%

6% 15% 38% 19%21%

12% 11% 33% 25%15%4%

18% 14% 10% 49%6%

14% 16% 11% 36%15%7%

28% 30% 9% 26%6%

14% 14% 33% 21%13%4%

22% 20% 5% 48%8%

20% 17% 22% 35%5%

9% 10% 4% 65%7%4%

10% 9% 5% 59%10%7%
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South Korea
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India
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France

Colombia

Taiwan

Italy

Indonesia

Vietnam

Malaysia

21% 23% 19% 30%6%

9% 21% 24% 32%15%

• • • • • 
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Wage rates by industry / job

Across at least 12 types of jobs in which temporary migrants commonly work, a substantial number of participants 
were paid well below minimum wage (Figure 19). This is the case regardless of whether the legal minimum is 
calculated at the national absolute minimum ($17.70 at the time of the survey), the absolute minimum rate for 
casual workers ($22.13 at the time of the survey), or the higher Award wages in various industries, indicated by the 
examples in Table 2.

Within the food services industry - in which the largest proportion of participants worked - over a quarter (28%) 
earned $12 per hour or less, and half (49%) earned $15 per hour or less. Among fruit and vegetable pickers, packers 
and farm workers, almost one in seven participants (15%) earned $5 per hour or less and almost a third (31%) 
earned $10 per hour or less.

Those who worked as cleaners and in retail also reported particularly low rates of pay. Among cleaners, over half 
(55%) received $15 per hour or less. Among participants who worked in retail, over a third (36%) received $15 per 
hour or less. 

Although fewer participants worked in convenience stores/petrol stations and car washes, those who did reported 
especially low rates of pay, with a fifth of participants in both industries earning $10 per hour or less (19% and 
20% respectively). Among the 66 participants who worked as a convenience store or petrol station attendant, the 
overwhelming majority (82%) were paid $17 per hour or less. Among the 15 participants who worked at a car wash, 
87% were paid $17 per hour or less and two fifths (40%) were paid $12 per hour or less.  

Across at least 12 types of jobs in which 
temporary migrants commonly work, 
a substantial number of participants 
were paid well below minimum wage.
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Figure 19. Hourly wage rates in participants’ lowest paid job, comparing types of jobs (excluding 457 visa holders)

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+

17% 21% 25% 26%10%Waiter / kitchen hand /  
food server

23% 7% 65%4%Construction /  
building worker

12% 12% 24% 40%11%Shop assistant /  
retail job / sales

18% 7% 29% 43%4%Removals, delivery, taxi

12% 10% 11% 37%16%15%Fruit / vegetable picker or  
packer or farm worker

12% 9% 42% 18%17%Convenience store /  
petrol station attendant

20% 33% 13% 13%20%Car wash

12% 9% 18% 50%9%3%Meat or poultry worker

19% 5% 5% 64%4%3%Factory worker

29% 14% 50%7%Child care

24% 26% 11% 33%Cleaner 4%

Hospitality and tourism 9% 22% 11% 51%7%

• • • • • 
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Wage rates by gender

A slightly higher proportion of male participants (44%) earned $18 or more per hour compared with female 
participants (39%), however wages were otherwise fairly similar across both genders (Figure 20).  

Figure 20. Hourly wage rates in participants’ lowest paid job, comparing male and female participants

Female 15% 16% 17% 39%11%3%

Male 14% 15% 17% 44%8%2%

   $0-5      $6-10      $10-12       $13-15      $15-17       $18+

Among fruit pickers and farm workers, 
almost one in seven earned $5 per hour 
or less and a third earned $10 per hour 
or less.

• • • • • 
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Section V: How temporary migrants find low paid jobs

The survey sought to identify how those participants who were paid particularly low rates in their lowest paid job 
found that job. As shown in Figure 21, among temporary migrants who earned between $6 and $12 per hour, close 
to a quarter (23%) found their job through a friend or family member.  A further quarter of participants (24%) did so 
by contacting their employer directly, and 17% found their job on an English-language website such as Gumtree. 

One in five participants (21%) who earned $6 to $12 per hour found their lowest paid job through an internet site 
in their own language. Korean nationals were most likely to find their job through this method, with 59% having 
done so.  This was followed by almost half of Japanese nationals (48%), a third of Chinese nationals (33%), a third of 
Taiwanese nationals (32%) and a tenth of Vietnamese nationals (10%) (Figure 22).  

Annex 2 contains further data on how temporary workers of different nationalities found jobs paying $12 per hour 
or less (Figure 46).

Figure 21. How participants earning $6-12 per hour found their lowest paid job

I contacted employer directly

A friend or family member

Internet site in my own language

Internet: English language site (eg Gumtree)

An agent in Australia

Advertisement in newspaper

An agent in my home country

Employer contacted me

Other

24%

23%

21%

17%

4%

3%

1%

2%

5%

 

Figure 22. Proportion of participants in each nationality who were paid $12 per hour or less and who found their lowest paid 
job through a website in their own language, for nationalities with at least 10% of participants finding their job in this way
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Section VI: Temporary migrants’ perceptions of the minimum wage 
in Australia and prevalence of underpayment among peers

There are a number of widely held assumptions concerning why temporary migrants may accept unlawfully low 
wages. One view is that temporary migrants are not aware that they are being underpaid. Another is that they 
doubt that higher paying jobs are available to them and perceive that most temporary migrants in their situation 
are underpaid. This Section presents data from survey participants that relates to each theory.

Temporary migrants’ perception of the minimum wage in Australia

In order to obtain a rough indication of the extent to which particularly low paid temporary migrants are aware 
that they are being underpaid, the survey asked participants what they believed was the minimum legal hourly 
wage for their lowest paid job. Figure 23 presents data on the extent to which those who earned $15 or less per 
hour in their lowest paid job knew that the minimum wage was $16 per hour or higher. Because of the complexity 
of labour laws in Australia (see Section IV above), it was not practicable to determine participants’ precise minimum 
entitlements at the time of their lowest paid job or to compare their perception of minimum wage to their actual 
entitlements.  The graphs in this Section therefore do not capture survey participants’ knowledge about their 
actual entitlements which were likely substantially higher than $16 per hour, and the extent to which they were 
underpaid.28

The vast majority of temporary migrants who earned $15 or less in their lowest paid job knew that the minimum 
wage was higher (Figure 23). This included around three quarters of international students (73%) and Working 
Holiday Makers (78%). 

Perhaps counter-intuitively, among international students earning $15 per hour or less, 86% of those at vocational 
and English-language colleges were aware that the minimum wage was at least $16 per hour, compared with only 
69% of those at universities (Figure 24).

Figure 23. Participants earning $15 per hour or less who knew the minimum wage in Australia is $16 per hour or more, 
comparing visa classes

Working holiday makers

Student visa

Tourist visa

78%

73%

50%
 

Figure 24. Proportion of college and university student participants earning $15 per hour or less who knew the minimum 
wage in Australia is $16 per hour or more

College

University

86%

69%

28  This data also likely underrepresents the proportion of temporary migrants who knew they were underpaid. It does not capture those who were 
paid less than $15 per hour and estimated the minimum wage at a rate higher than they were paid but less than $16 per hour. 
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Nationality groups varied in their level of awareness that the Australian minimum wage is $16 per hour or higher. 
However, there are no discernible trends in relation to geographic region or between native English speakers and 
others regarding perceptions of the minimum wage (Figure 25). 

Figure 25. Among participants in each nationality earning $15 per hour or less, proportion who knew the minimum wage 
in Australia is $16 or more 

 
 
 
 
 
 
 

China (incl Hong Kong)

South Korea

Germany

Taiwan

India

UK

Colombia

Vietnam

France 

Brazil

63%

95%

63%

85%

85%

74%

71%

93%

66%

91%
 

Temporary migrants’ perception of prevailing wages for migrants on their visa

This Section contains data on the extent to which participants who received particularly low wages perceived 
broad underpayment among other temporary migrants on their visa. After being asked to provide their estimate 
of the minimum wage, survey participants were told that the national minimum wage at the time of the survey 
was at least $17.70 per hour, although they were likely entitled to more (given the casual loading and rates in an 
applicable Award). They were then asked to estimate the proportion of people on their visa who were paid less 
than $17.70 per hour. 

At least two thirds (64%) of participants perceived that many, most or all other people on their visa are paid less 
than $17.70 per hour. 

But the perceived extent of underpayment increased among lower paid temporary migrants (Figure 26). At least 
86% of temporary migrants who earned $15 per hour or less in their lowest paid job believed that many, most or 
all other people on their visa are paid less than $17.70 per hour. This suggests a perception of a labour market in 
which unlawfully low wage levels heavily predominate. Put differently, it suggests that although most temporary 
migrants are aware of the approximate statutory minimum wage, they believe that few temporary migrants on 
their visa can expect to receive that wage.  
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Figure 26. Responses of participants to the question: ‘What proportion of temporary visa holders on your visa do you think 
are paid less than $17.70/hour’, comparing wage rates (excluding 457 visa holders)

Workers earning  
$15-17/hr 8% 22% 48% 23%

Workers earning  
$18+/hr 3% 16% 45% 36%

Workers earning  
$0-15/hr 12% 36% 38% 15%

   All or almost all          Most         Many          Some/almost none/none

The vast majority of international students (86%) and Working Holiday Makers (84%) believed many, most or almost 
all migrants on their visa are paid less than $17.70 per hour (Figure 27).

Perceptions about the prevalence of underpayment varied between nationalities, although certain Asian 
nationalities perceived underpayment as particularly widespread (Figure 28). Among Chinese and Korean 
participants, for example, 91% believed that many, most or almost all people on their visa were paid less than 
$17.70 per hour. 

Figure 27. Responses of international student and Working Holiday Maker participants earning $15/hour or less to the 
question: ‘What proportion of temporary visa holders on your visa do you think are paid less than $17.70/hour?’

Holday working makers 8% 32% 44% 16%

Student visa 14% 38% 34% 14%

   All or almost all          Most         Many          Some/almost none/none

The vast majority of temporary 
migrants who earned $15 or less in 
their lowest paid job knew that the 
minimum wage was higher.

• • • 

• • • 
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Figure 28. Responses of participants earning $15/hour or less to the question: ‘What proportion of temporary visa holders 
on your visa do you think are paid less than $17.70/hour’, in different nationalities (excluding 457 visa holders)

Vietnam 15% 38% 32% 15%

India 17% 36% 35% 12%

South Korea 13% 45% 33% 9%

Indonesia 10% 49% 22% 20%

UK 11% 28% 40% 21%

Germany 4% 20% 55% 21%

Colombia 11% 20% 58% 11%

Taiwan 14% 29% 47% 10%

China (incl Hong Kong) 15% 48% 27% 9%

   All or almost all          Most         Many          Some/almost none/none

 

At least 86% of temporary migrants 
who earned $15 per hour or less in 
their lowest paid job believed that 
many, most or all other people on their 
visa are paid less than $17.70 per hour.

• • • 
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Section VII: Payment of temporary migrants in cash and non-
provision of pay slips 

This Section considers data on two features of jobs held by temporary migrants which are anecdotally regarded as 
coinciding with wage theft: payment in cash and non-provision of pay slips. The data sheds light on the prevalence 
of each of these practices among temporary migrants and the extent to which each coincides with wage theft.

Payment in cash

A substantial proportion (44%) of temporary migrants (excluding 457 visa holders) were paid in cash in their lowest 
paid job, as illustrated in Figure 29.  Among those paid $12 per hour or less, 70% were paid in cash (Figure 30). 

While not illegal, cash payments are more difficult to verify and can undermine workers’ ability to access remedies 
for unpaid wages. Cash payments may also indicate non-compliance with taxation liabilities on the part of 
employers and workers, which may also deter workers from bringing attention to their working conditions or 
lodging a complaint. 

Figure 29. Method of payment for participants (excluding 457 visa holders)

  Cash 

Bank transfer

Other

44%

54%

2%

Figure 30. Proportion of participants paid in cash among those who earned $12 per hour or less and those who earned 
more (excluding 457 visa holders)

$12/hr or less

$13+/hr

70%

32%

The prevalence of cash payment varied substantially between visa classes (Figure 31).  Half (49%) of international 
students were paid in cash in their lowest paid job, compared with only 37% of Working Holiday Makers. 
Unsurprisingly, almost three quarters (74%) of tourist visa holders, who do not have authorisation to work in 
Australia, were paid in cash.

Figure 31. Proportion of participants paid in cash within particular visa classes

Tourist visa

457 visa

Working holiday visa

Student visa

Other

74%

15%

37%

49%

28%

I 

-
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As shown in Figure 32, Chinese participants were the most likely to be paid in cash in their lowest paid job, with 
two in three (65%) receiving cash payments. Over half (55%) of Koreans received cash payments in their lowest 
paid job, followed by Colombians (46%), Indians (38%) and Brazilians (38%). By contrast, only a quarter (26%) of 
participants from each of the UK and the US were paid in cash in their lowest paid job.

Figure 32. Proportion of participants paid in cash within particular nationalities (excluding 457 visa holders)

China (incl Hong Kong)

South Korea

UK

Germany

Brazil

India 

Colombia 

USA

65%

55%

26%

31%

38%

38%

26%

46%

The prevalence of cash payments also varied considerably between types of jobs (Figure 33). Waiters, kitchen hands 
and food servers were the most likely to be paid in cash, with 65% of this largest group of participants having 
received cash payments in their lowest paid job. A similar proportion of convenience store and petrol station 
attendants (58%) received cash payments, which is striking given that these are commonly part of larger franchises 
with formal payment systems. Around two in five participants were paid in cash among those working as shop 
assistants (45%) or as cleaners (41%). Only a quarter of participants (27%) working in horticulture in their lowest 
paid job were paid in cash.29 

 
Figure 33. Proportion of participants paid in cash within particular jobs (excluding 457 visa holders)

Waiter / kitchen hand / food server 

Fruit / vegetable picker or packer or farm worker

Cleaner

Shop assistant / retail job / sales

Convenience store / petrol station attendant

65%

27%

41%

45%

58%

29  This is consistent with the lower number of Working Holiday Makers paid in cash compared with international students (Figure 31) and may be 
explained by the fact that Working Holiday Makers are far more likely to work in horticulture (Figure 43 in Annex 1). These temporary migrants are 
likely seeking to obtain a second Working Holiday Visa on the basis of 88 days regional work in specified industries (including horticulture). The 
lower frequency of cash payment for these workers may be a result of regulatory changes introduced in August 2015 which required workers 
seeking to obtain a second visa to provide evidence of their work. 
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Failure to provide pay slips

Employers are legally required to issue pay slips documenting all employees’ pay (Fair Work Act 2009 (Cth)). However, 
only 38% of participants reported always receiving pay slips in their lowest paid job, excluding 457 visa holders 
(Figure 34).30 Half of participants (50%) reported that they never or rarely received pay slips. Among those who 
were paid $12 per hour or less, three quarters (74%) rarely or never received a pay slip (Figure 35). Cash payments 
and non-receipt of pay slips appear to go together, with 80% of participants who rarely or never received a pay slip 
reporting that they were paid in cash (Figure 36).

Figure 34. Frequency of participants’ receipt of pay slips (excluding 457 visa holders)

 Always Often Sometimes NeverRarely

38%

6% 6%

44%

6%

 
Figure 35. Proportion of participants who received pay slips rarely or never among those who earned $12 per hour or less, 
and those who earned more (excluding 457 visa holders) 

$12/hr or less

$13+/hr

74%

40%

 
Figure 36. Proportion of participants who received pay slips rarely or never, among those paid in cash and those paid by 
another method (excluding 457 visa holders)

Workers paid in cash

Workers paid by another method

80%

27%

30  Participants were asked ‘In your lowest paid job, when you were paid, how often did you receive a written summary of your pay (a ‘pay slip’)?”. The 
notion of a pay slip may have been interpreted differently by different groups.

---
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Section VIII: Temporary migrants’ experience of other exploitative 
employment practices

Temporary migrants may encounter several other exploitative practices at work, in addition to severe 
underpayment. The data in this Section illuminates the prevalence of four such practices: participants paying 
money to obtain their job; passport confiscation; paying cash back to their employer; and participants’ experience 
of threats by employers or others to report them to the Immigration Department. A number of these practices 
are prohibited under Australian labour law31 and, under certain circumstances, may be indicators of the criminal 
offences of forced labour or human trafficking.32 

Passport confiscation

Participants were asked whether anyone in Australia had ever confiscated their passport. 

participants had their passport confiscated by their employer (3%)

91

participants had their passport confiscated by their accommodation provider (2%)

77

Passport confiscation (by either an employer or accommodation provider) was most prevalent in the food services 
industry (28% of all participants who had their passports confiscated) followed by the horticulture industry (18%) 
(Figure 37). As shown in Table 3, these participants were from various countries across different regions of the 
world.

31  In response to reports of employers’ use of deposit and cash-back practices in relation to temporary migrants, the Fair Work Act was amended in 
2017 to provide that an employer or prospective employer must not require an employee or prospective employee to pay a portion of their wages 
where this is unreasonable and for the benefit of the employer (ss 325(1) and (1A)).

32  Criminal Code Act 1995 (Cth) Divisions 270 and 271. 

Passport confiscation (by either an 
employer or accommodation provider) 
was most prevalent in the food industry.
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Figure 37. Participants’ job when their passport was confiscated by an employer and/or accommodation provider, as a 
proportion of all participants who had their passport confiscated 

Waiter / kitchen hand / food server

Cleaner

Shop assistant 

Work in a private home

Factory worker

Construction worker

Meat or poultry worker

Other

28%

18%

10%

9%

8%

4%

3%

1%

1%

18%

Fruit / vegetable picker or  
packer or farm worker

Convenience store / petrol 
station attendant

 

Table 3. Number of participants who had their passport confiscated by an employer or an accommodation provider, by 
nationality, for nationalities with more than 3 such participants

  

Nationality

Number whose 
passports were 
confiscated by 

employer

As proportion of 
total participants 

in nationality

Number whose 
passports were 
confiscated by 

accommodation 
provider

As proportion of 
total participants 

in nationality

China (incl Hong Kong) 13 3% 8 2%

South Korea 12 5% 13 5%

UK 0 0% 10 5%

Germany 13 7% 10 5%

Brazil 3 2% 0 0%

India 3 2% 0 0%

Ireland 1 1% 6 4%

Colombia 4 3% 0 0%

Taiwan 3 3% 2 2%

Netherlands 6 11% 1 2%

 
 
 

--I 
I 
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Immigration-reporting threats 

Four per cent of participants indicated that someone in their workplace had threatened to report them to the 
Immigration Department. This included 92 temporary migrants (3%) who had been threatened by their employer 
or a manager, which was likely calculated to induce compliance with particular work conditions and/or to deter 
complaint. 

participants indicated that their employer or manager had threatened to report them to the 
Immigration Department (3%)

92

participants indicated that a workmate had threatened to report them to the Immigration 
Department (1%)

19

Payments to obtain job

Anecdotal reports have suggested a practice of employers requiring prospective temporary migrant employees 
to pay an unlawful ‘deposit’ at the commencement of their job. Such ‘deposits’ are refundable to the employee on 
certain conditions such as remaining in the job for a certain period or giving an extended notice period before 
leaving. This could create further underpayment or may compel a temporary migrant to remain in a job under 
exploitative conditions.

Among survey participants, 173 (5%) reported that they had paid a ‘deposit’ for a job during their time in Australia. 
A further 194 participants (6%) reported paying a potentially unlawful training or other fee at the outset of a job. 
These payments ranged from $200 or less (53%) to over $900 (4%), as shown in Figure 38.

temporary migrants paid a deposit for their job

173

The nationality with the highest number of participants who reported paying a ‘deposit’ was South Korea (35 
participants) followed by Taiwan (19 participants) (Table 4). Fourteen participants from the UK reported having paid 
a ‘deposit’. 

tttttttttttttttttttttttttttttttttttttttttttttt 
tttttttttttttttttttttttttttttttttttttttttttttt 

ttttttttttttttttttt 
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Table 4. Number of participants who paid a ‘deposit’ for a job, by nationality, for nationalities with more than  
5 individuals who paid a deposit

 
 

Proportion who 
paid deposit

Number of participants 
who paid deposit

Total number of 
participants in 

nationality

Taiwan 17% 19 112

South Korea 13% 35 261

UK 7% 14 193

Germany 4% 8 188

India 4% 6 148

France 4% 5 134

China (incl Hong Kong) 4% 17 474

Ireland 4% 5 141

Brazil 3% 5 151

 Figure 38. Amount paid by participants who paid a ‘deposit’

$0-100 $100-$200 $200-$300 $300-$400 $400-$500 $500-$600 $600-$700 $700-$800 $900-$1000 $1000+

31%

22%

14%

8%
10%

7%

1% 2% 2% 2%

 

5% of respondents reported that 
they had paid a deposit for a job in 
Australia.
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‘Cash back’ payment to employer

Investigations into exploitation of international students at 7-Eleven revealed a common practice known as ‘cash 
back’ payments, in which the employer paid the employee correctly but then demanded that the employee 
return part of the payment to the employer in cash. This practice appears to extend beyond 7-Eleven, with 112 
survey participants (4%) reporting that they were required to pay cash back to their employer during their time in 
Australia. The practice occurred among temporary migrants of 36 nationalities, however the largest groups were 
Korean nationals (16 participants) and Chinese nationals (14 participants), as shown in Table 5.

participants indicated that they were required to pay cash back to their employer (4%)

112

Table 5. Top 8 nationalities of participants who indicated they had been required to pay cash back to their employer 
during their time in Australia, as a proportion of participants in each nationality who answered that question

 
 

Number of 
participants who 

paid cash back

Proportion of 
participants in that 

nationality

South Korea 16 6%

China (incl Hong Kong) 14 3%

Colombia 8 7%

UK 7 4%

Germany 5 3%

India 5 3%

Ireland 5 4%

Taiwan 5 5%

4% of respondents reported that they 
were required to pay cash back to their 
employer in Australia.

tttttttttttttttttttttttttttttttttttttttttttttt 
tttttttttttttttttttttttttttttttttttttttttttttt 
tttttttttttttttttttt 

2635

2635



46

Section IX: Unauthorised work

Temporary visas generally contain restrictions on the amount and type of work which may be undertaken by visa 
holders. If visa holders engage in “unauthorised work” outside these visa conditions, the Department of Immigration 
and Border Protection may cancel their visa and remove them from Australia. For obvious reasons, there has been 
very little data to date on the extent and nature of unauthorised work in Australia. This Section draws together data 
on potential unauthorised work among participants in this survey.

Survey participants who disclosed potential unauthorised work

A total of 281 survey participants (7%) disclosed information that suggested they undertook or may have 
undertaken work in contravention of their visa requirements. In the graphs that follow, we refer to these 
participants as “unauthorised workers”. These participants fell into two categories (Table 6). First, 34 participants 
indicated that they worked in their lowest paid job while holding a tourist visa, which prohibits work in Australia. 
Second, 247 international student participants indicated that they worked in their lowest paid job more than an 
average of 20 hours per week, in contravention of the work limitations on their visas which permit 40 hours work 
per fortnight. This includes 24% of international students at vocational and English language colleges and 10% of 
international students studying at universities (Figure 13).

It is possible that these figures over-represent or under-represent the true number of participants who engaged in 
unauthorised work, for reasons discussed under Weekly Hours in Section III above. In addition, the survey did not 
capture data on Working Holiday Makers or 457 visa holders who may have contravened the work limitations on 
their visas as this involves a more complex assessment that is specific to each employment context.

Table 6. Number of participants who disclosed unauthorised work as a student or tourist, as a proportion of all survey participants

 
 

Number of 
participants

Proportion of all 
participants

Student working more than 20 hours/week 
and not on postgraduate visa

247 5.7%

Tourist 34 0.8%

Total unauthorised workers 281 6.5%
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Unauthorised workers’ lowest paid jobs

Unauthorised workers comprised a fifth (21%) of workers in convenience stores and petrol stations and also a 
notable proportion of cleaners (12%), shop assistants (10%), and workers in food and professional services (8% and 
7% respectively) (Figure 39).

Figure 39. Proportion of participants in each job type who were unauthorised workers, for the 5 job types with the greatest 
number of unauthorised workers

 

Cleaner

Shop assistant / retail job / sales

Waiter / kitchen hand / food server

Professional services

Other

21%

12%

10%

8%

7%

6%

Convenience store / petrol 
station attendant

Underpayment in unauthorised workers’ lowest paid jobs

Unauthorised workers were substantially more likely to earn very low wages than other participants (Figure 40). 
Almost half (46%) of unauthorised workers earned $12 per hour or less, compared with 28% of other participants. 
As noted in Section IV, among international students who worked 21 hours per week or more, 45% earned $12 per 
hour or less (Figure 17) - almost double the proportion within the general international student population (25%) 
(Figure 15).  

Figure 40. Wage rates of unauthorised workers compared with authorised workers

Unauthorised 44% 17% 37%

Authorised 3% 25% 15% 56%

   $0-5          $6-12         $13-15         $15+

Unauthorised workers were 
substantially more likely to earn very 
low wages than other participants.

-

• • • 

2637

2637



48

Conclusion

Anecdotal reports about underpayment of temporary migrants have proliferated in recent years. Many advocates, 
reporters and policy makers have suspected that the problem is both broad and deep. 

This study confirms that wage theft is endemic among international students, Working Holiday Makers and other 
temporary migrants in Australia. For a substantial number of temporary migrants, it is also severe. Almost a third 
(30%) of survey participants earned $12 per hour or less -- approximately half the minimum wage for a 21 year old 
casual employee in many of the jobs in which temporary migrants work.  This included at least a fifth of participants 
of every nationality and up to 36% of some nationalities. Underpayment was prevalent across visa categories, 
with 32% of Working Holiday Makers and 25% of international students earning $12 per hour or less. Almost three 
quarters of those who earned $12 per hour or less were paid in cash (70%) and did not receive pay slips (74%).

The study reveals that wage theft is prevalent not only among fruit and vegetable pickers, as reported in multiple 
government inquiries, but even more so among waiters, kitchen hands and food servers. These jobs accounted for 
by far the largest number of participants’ lowest paid jobs (38%), including among most of the top 6 nationalities of 
international students and Working Holiday Makers. Twenty eight per cent of these jobs paid $12 per hour or less, 
and half (49%) paid $15 per hour or less. Two in three (65%) temporary migrants working in food services were paid 
in cash. 

The worst paid jobs remained in fruit and vegetable picking and farm work. Almost one in seven participants (15%) 
earned $5 per hour or less and almost a third (31%) earned $10 per hour or less.  Other cohorts also experienced 
wage theft with particular prevalence or severity. For example, temporary migrants working at petrol stations/
convenience stores, car washes and in retail experienced particularly severe underpayment. International students 
who worked more than 20 hours per week (potentially breaching their visa conditions) earned substantially lower 
wages than other international students. And several Asian countries had the highest proportions of temporary 
migrants earning $17 per hour or less (81% of Chinese, 79% of Taiwanese and 75% of Vietnamese), compared with 
predominantly English-speaking countries that had the lowest proportions (35% of Americans, 38% of Irish and 
41% of British). Two in three (65%) Chinese participants were paid in cash, far higher than proportions of US and UK 
participants (26% each).

Finally, the study dispelled the misconception that temporary migrants are underpaid because they are unaware of 
minimum wage rates in Australia. Though they may not have known their precise entitlements, the overwhelming 
majority who earned $15 or less knew that the legal minimum wage was higher (73% of international students 
and 78% of Working Holiday Makers). However, they perceived that few people on their visa can expect to receive 
minimum wages under Australian labour law, with at least 86% of believing that many, most or all other people on 
their visa are paid less than the basic legal minimum wage. 

These findings present a bleak but much-needed overall picture of wage theft among international students, 
Working Holiday Makers and other temporary migrants in Australia. The findings also reveal new levels of detail 
about the jobs in which temporary migrants work, their conditions at work, and the cohorts for whom wage theft 
and other indicators of exploitation are most prevalent and severe. The findings demonstrate both the urgent 
need for action on the part of government, business, educational institutions and other service providers, and the 
complexity of the issues which demand multi-faceted structural and enforcement reforms. As stakeholders address 
these challenges, this study creates new opportunities for evidence-driven strategies that respond to temporary 
migrants’ diverse personal experiences of work in Australia.
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Annex 1: Characteristics of temporary migrants’ lowest paid job: 
further graphs 

Lowest paid job for temporary migrants of different nationalities and visa classes 

Figure 41. Proportion of participants of each nationality who identified job type as their lowest paid job in Australia, for 
the 6 nationalities with the greatest number of participants 
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Figure 42. Proportion of international students of each nationality who identified job type as their lowest paid job in 
Australia, for the 6 nationalities with the greatest number of international student participants
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Figure 43. Proportion of Working Holiday Makers of each nationality who identified job type as their lowest paid job in 
Australia, for the 3 nationalities with the greatest number of Working Holiday Maker participants
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Temporary migrants’ lowest paid job in different states and territories

Figure 44. Proportion of participants within each state/territory who identified job type as their lowest paid job in 
Australia, for 3 job types with the highest number of participants in that state/territory
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Hours worked by temporary migrants in their lowest paid job

Figure 45. Average hours worked per week in participants’ lowest paid job, by hourly wage rate
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Annex 2: How temporary migrants found low paid jobs: further graph

Figure 46. How participants found jobs paying $12 per hour or less, as a proportion of participants in each of the 
nationalities with the greatest number of participants

   I contacted employer directly 

   Internet: English language site (eg Gumtree)

    An agent in my home country 

   A friend of family member 

   Advertisement in newspaper 

   Employer contacted me

China (incl Hong Kong)

South Korea

Germany

Taiwan

India

UK

Vietnam

Malaysia

Indonesia

Japan

   Internet site in my own language 

   An agent in Australia

   Other

23% 33% 6%30% 5%

14% 59% 7%3% 4% 9%

8% 3% 39%10% 3% 13% 11% 6% 6%

12% 32% 11%21% 5% 4% 5% 4% 7%

19% 4% 19%54% 4%

38% 4% 27%23% 8%

16% 48% 16%16% 4%

31% 10% 10%41% 3% 3% 3%

12% 14% 36%14% 14% 10%

22% 22%42% 2% 2% 7% 2%

• • • • • 
• • • 

I 
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Group n

Figure 1 All 4322

Figure 2 All 2228

Figure 3 All 3220

Figure 4 All 2398

Figure 5 All 986

Figure 6 All 895

Figure 7 All 306

Figure 8 All 121

Figure 9 All 3454

Figure 10 All 3387

Figure 11 All 3243

Figure 12 457 Visa 219

Working holiday visa 1237

Student visa 1868

Figure 13 College 451

University 1412

Figure 14 All 3782

Figure 15 Temporary graduate visa 15

Tourist visa 31

457 visa 283

Working holiday visa 1418

Student visa 2192

Figure 16 College 518

University 1662

Figure 17 All 248

Figure 18 China (incl Hong Kong) 474

South Korea 261

UK 193

Germany 188

Brazil 151

India 148

Ireland 141

USA 137

France 134

Colombia 122

Taiwan 112

Italy 102

Indonesia 92

Vietnam 75

Malaysia 68

Figure 19 Waiter/kitchen hand 
/food server 1272

Fruit/vegetable picker or 
packer or farm worker 303

Cleaner 294

Shop assistant/retail job/
sales 275

Hospitality and tourism 
(includes food and food 
delivery)

96

Factory worker 71

Convenience store/petrol 
station attendant 66

Construction/building 
worker 65

Meat or poultry worker 33

Removals, delivery, taxi 26

Car wash 15

Child care 12

Figure 20 Female 1917

Male 1287

Figure 21 I contacted employer 
directly 744

A friend or family member 867

 Internet site in my own 
language 395

Internet: English language 
site (e.g. Gumtree) 784

An agent in Australia 49

Advertisement in 
newspaper 84

An agent in my home 
country 190

Employer contacted me 138

Other 211

Figure 22 South Korea 41

Japan 12

China (incl Hong Kong) 94

Taiwan 18

Vietnam 4

Figure 23 Working holiday visa 399

Student visa 689

Tourist visa 7

Figure 24 College 163

University 514

Figure 25 China (incl Hong Kong) 225

South Korea 122

Germany 54

Taiwan 62

India 60

UK 43

Colombia 51

Vietnam 32

France 29

Brazil 40

Figure 26 Workers earning less than 
$15/hr 1482

Workers earning $15-17/hr 469

Workers earning $18+/hr 1322

Figure 27 Working holiday visa 511

Student visa 893

Figure 28 China (incl Hong Kong) 351

South Korea 129

Germany 92

Taiwan 72

India 69

UK 57

Colombia 55

Vietnam 47

Brazil 44

Indonesia 41

Figure 29 Cash 1395

Bank transfer 1765

Other 83

Figure 30 $12/hr or less 704

$13+/hr 714

Figure 31 Tourist visa 17

457 visa 32

Working holiday visa 453

Student visa 916

Other 32

Figure 32 China (incl Hong Kong) 303

South Korea 137

UK 47

Germany 53

Brazil 53

India 53

Colombia 56

USA 31

Figure 33 Waiter/kitchen hand  
/food server 824

Fruit/vegetable picker or 
packer or farm worker 81

Cleaner 121

Shop assistant/retail job/
sales 122

Convenience store/petrol 
station attendant 38

Figure 34 All 3243

Figure 35 $12/hr or less 704

$13+/hr 714

Figure 36 Workers paid in cash 1134

Workers paid by another 
method 500

Figure 37 All 156

Figure 38 All 167

Figure 39 Waiter/kitchen hand 
 /food server 102

Cleaner 36

Shop assistant/retail job/
sales 28

Professional services 27

Convenience store/petrol 
station attendant 14

Other 62

Figure 40 Unauthorised 278

Authorised 3787

Figure 41 China (incl Hong Kong) 366

South Korea 171

UK 125

Germany 113

Brazil 105

India 100

Figure 42 China (incl Hong Kong) 366

South Korea 171

UK 125

Germany 113

Brazil 105

India 97

Figure 43 South Korea 130

UK 96

Germany 98

Figure 44 ACT 100

NSW 1228

NT 15

QLD 258

SA 53

TAS 11

VIC 337

WA 130

Figure 45 $0-5 96

$6-12 915

$13-15 527

Above $15 1705

Figure 46 China (incl Hong Kong) 286

South Korea 70

Germany 62

Taiwan 57

India 45

UK 42

Vietnam 39

Malaysia 26

Indonesia 26

Japan 25

Annex 3: Number of Participants (n) for each Figure in Report
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FAIR WORK COMMISSION 
  
Matter No.: AM2020/104 
 
Horticulture Award 2020 
 

 
STATEMENT OF WITNESS 1 

 

I, Witness One, farm worker of Address, Sunraysia in Victoria, say: 

 

1. Where I refer to a conversation in this statement and I cannot remember the exact 

words used, I have stated my best memory of the words spoken, or the effect of what 

was said. 

 

2. I am a member of the United Workers’ Union.     

 

3. I am 46 years of age.   

 

4. I am a single person.  I am responsible for supporting and sending money to my elderly 

mother and my younger sister, who are not working and living in my country of origin. 

I send money to them every month. 

 

PIECE RATE JOBS 

 

Small Grape Farm 1 

 

5. In or about January 2020, I worked at a small grape farm in the Sunraysia region.  I 

was employed by a contractor     . I picked red and green grapes, I was paid $3/box 

(for bunchbag) and $3.50/box (for open box).  My work hours would be depending on 

the weather. I would generally work from about 7:00AM to 5:00PM, and I would get a 

full ten hours of work for about 4-6 days in any week. 

 

2647

2647

mailto:Celeste.Miller@unitedworkers.org.au


6. I found that both the “bunchbag” and “openbox” methods are equally as hard to do, so 

I don’t know why the piece rates were different. The contractor never explained the 

reason to us. “Openbox” just means that the bunches picked are bigger and one box 

would fit around 7-8 bunches. With “bunchbags” the bunches of grapes are smaller so 

10-12 bunches would fit in a box or polystyrene. The contractor said we must only pick 

grapes that are not bad quality, such as “chickens” and “mini-barbs”. They also had to 

have “full colour” which means they are bright red or bright green. Chickens are very 

small grapes and mini-barbs are grapes that have termites on it and are very soft. 

These grapes are not acceptable to be picked. 

 

7. When the grapes are good quality, in one hour I can make about 10 to 12 boxes. When 

the grapes are mostly bad with a lot of “chickens” and “mini-barbs”, I can only make 

about 1 to 2 boxes in one hour. If it was half good and half bad quality, I can make 

about 4 to 5 boxes per hour.  

 

8. I would count my own boxes but then the contractor would say I picked less.  For 

example, I would pick 45 boxes and note it down and the contractor would say words 

to the effect of “we only counted 44 boxes for you, what you picked wasn’t good enough 

and you have to redo.” Sometimes they would say words to the effect of “okay I will 

pay you for that extra box,” and I would wait for the money and it never comes in.      

 

Small Grape Farm 2 

 

9. For a very short period of time in about February 2020, I also worked at another small 

grape farm in the Sunraysia region.  

 

10. The contractor offered to pay me $1.40/box for grape picking which I thought was very, 

very low.   I said  words to the effect of “I need a higher rate to make money” and he 

responded “if you don’t like it, you can go!”, using words to that effect. So I left that 

job.   

 

Medium Fruit Farm 

 

11. For two weeks in about January 2020, I started working at a medium sized fruit farm 

picking grapes and was paid $3.50/box for an open box. I worked from about 7:00AM 

until about 5:00PM, 6-7 days a week.   
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12. From about August 2020 until about October 2020, I also worked at the same farm 

picking avocados. This was a group pick, where 12 people would pick together and 

the total would be paid equally between 12 of us.  We were paid $27/bin.  If there was 

good fruit we      could pick 24 bins/day and earn around $100 each.  Usually the fruit 

is not good quality so I could only make $60-70/day. I would usually work 7 days a 

week. My work hours would be from about 7:00AM to 5:00PM, depending on weather. 

If it is hot I would finish at about 1:00PM. If it rains, the workers would stop and go 

home. 

 

13. From about August 2020 until about October 2020 I also worked at the same farm 

picking mandarins over winter. I would switch between picking avocados and mandarin 

during this period. As a group we were paid $30/bin. The total bins picked will be split 

between a group of 12 as well. I would earn about $120 per day working in this group 

size. I would usually work from about 7:00AM to about 5:00PM. If it gets really cold, I 

and other co-workers would arrive at the farm and wait for the frost to go away. This 

sometimes can be up to one hour of waiting with no pay, so that we would start at 

about 8:00AM. 

 

14. When I picked avocados and mandarin at the farm, the supervisor would sometimes 

say to my co-workers and me: “You missed fruit.  Go back, check and pick again until 

they are cleared out from the trees”. I did not get paid for this. This job was ‘cleaning 

the trees’. Sometimes it would take up to 2 hours just to check, go through all the 

leaves and trees. I found it to be hard work for no pay. I saw other co-workers complain 

and the supervisor would yell at them, so I did not say anything.   

 

Medium Sized Grape Farm 

 

15. For about five weeks from about the last week of April to the about the first week of 

June 2020, after not having work for almost two months when COVID hit, I started 

doing maintenance work for a contractor at a medium sized grape farm in the 

Sunraysia region. The work was a few types of maintenance for grapes, such as rolling 

and pulling. 

 

16. For rolling work, I was paid $1.80/tree. There are usually about 90 trees in one row in 

the grape vines. It is a very hard job, especially because it’s really cold in winter and 

this is when the work starts. My hands would be so cold and start becoming really 

painful over time. At this time I felt confident to do rolling work so I would spend many 
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hours doing the work to make money. In one day I could do around 2.5 rows by myself 

and this would usually be from about 8:00AM to about 4:00PM. Sometimes I will work 

until about 9:00PM with a flashlight to finish 3.5 rows in one day. I found that working 

until late at night was the only way I could make enough money from this job and if I 

worked until about 9:00PM I could make about $900/week. I saw workers without 

experience would only get $200-$300/week at most if they work until about 4:00PM. I 

would work up to 6 days a week.  

 

17. For pulling work, I received $0.45/tree.  I only did one row, which is about 90 trees last 

year. I found it also to be a very hard job as you will need a lot of physical energy to 

pull the wires in the grape vines. I thought the rate was so low it wasn’t  worth my 

energy.  I would work up to 6 days/week. 

 

18. From what I have seen, for maintenance work in grapes in the Sunraysia region, 

especially if you’re a new worker, you will never be able to get more than $300/week 

for 7 days/week of work.  

 

Piece Rate and Employment Factors 

 

19. For these piece rate jobs, I am not sure if any of the contractors kept records of our 

rates or how many boxes or bins that we picked.   

 

20. I have never been given a piece work agreement.  I did not know I had the right to 

negotiate and agree on a rate before I joined the Union.  The Union told me my 

rights.  Although I think it is hard to know what an average worker is because every 

person is different and has different levels of experience.   

 

21. I did not ever receive any payslips from contractors.  Mainly, I was only given an 

envelope with cash in it or just cash on it’s own.  The envelope might have something 

like “[My Name]  – 40 x $3.50” which is the number of boxes I would pick and the rate 

for the week.   

 

22. I did not get much information about piece rates from a contractor before I started work. 

The contractor would just tell me what the rate is on the day I start, but sometimes he 

will change it to a different rate the next day or move me to another farm with no 

explanation why.  
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23. I have been able to take breaks in the work I have done.  But contractors say things to 

me like: “if you want to make money you should work.”  “If you don’t work, you don’t 

get any pay” and “If you rest too long, your earnings will be less”. 

 

24. If while I was working it got really hot (35+ degrees) I would sometimes finish work 

early. Some places would tell me and my coworkers to finish early.  Some others say 

words to the effect: “leave if you want to but you will not make money.”  If it rained 

heavily, I usually wouldn’t work. If I did work in the rain the rate would be the same.   

 

Income and Expenses 

 

25. My weekly expenses are below and they have been similar for the last few years:  

 

Rent payments: $80/week 

Household bills (utilities, telephone, 

internet): 

$54/week for electricity, $40/month for optus 

recharge card 

Groceries: $50-100 week 

Transport (petrol, tickets): $100/week petrol 

Other household expenses (health, 

school, etc): 
$700/month for family 

Total: $469-519pw 

 

 

26. Sometimes I can’t buy meat such as chicken. I often only eat bread, instant noodles 

and some rice. The 5kg rice that I buy, I would save it for two months of stocked up 

groceries. I can’t eat as much and live on very little.  

 

27. When COVID hit I did not have work from early March 2020 until the end of April 2020. 

During this time I could not buy food as I had no savings from working on piece rates. 

I survived on mainly bread. I couldn’t even afford rice and would get hungry in the 

middle of the night. I was going through a high level of stress at this time and it was 

one of the lowest points of my life. 

 

28. During COVID as well when I had no money, the      owner of where I used to live would 

still expect me to pay rent for those weeks I had no work. He would knock on my door 

once every week asking for money and said “when are you going to pay your rent? I 
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don’t want to hear about your personal problems, I want you to pay up.” I always had 

to negotiate to buy more time to pay my rent. At the moment I still owe him money 

which       I am slowly paying back. 

 

29. Because I am responsible for sending money to my elderly mother and young sister in 

my country of origin I often have had to postpone sending the money.  

 

30. My car is old and has a lot of issues as well. I had to spend hundreds of dollars to pay 

the mechanic to fix my car, up to $850 once. I had to negotiate to pay the mechanic in 

weekly instalments for this as well as I had almost no money to eat otherwise. 

Travelling on gravel roads and on farms requires higher maintenance for my car and it 

easily breaks down.  

 

31. I am a smoker and try really hard to cut down on my smoking too because cigarettes 

are expensive here in Australia. Some might say this might be a good thing but I find 

working as a farm worker is a really tough environment, and for me, smoking helps me 

to keep going.   

 

Current/Future Circumstances 

 

32. I left piece rate work because the weekly pay is too low, it’s hard to make more than 

$900/week.  Even with experience and working more than 12 hours a day I found it is 

hard to make enough. I am now working in an hourly paid job on a farm.     . 

 

33. I prefer working directly with the farm company and get paid hourly under the legal 

minimum wage.  

 

34. If I was able to get a piece rates job with a guarantee of a minimum of hourly wage 

for 38 hours a week that would be good.  Especially if I could still pick more.  I think 

we farm workers need to be paid enough money to at least survive and a guaranteed 

hourly wage would help with that. 

 

_______________________________ 
Witness Signature 

______________________________ 

Witness Name (printed) 

Date: 
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Form F1 – Application (no specific form provided) 

Fair Work Commission Rules 2013, subrule 8(3) and Schedule 1  

This is an application to the Fair Work Commission. 

The Applicant 

 
These are the details of the person who is making the application.  

Title  [   ] Mr  [   ]  Mrs  [   ] Ms [   ] Other please specify:  

First name(s)  

Surname  

Postal address  

Suburb  

State or territory  Postcode  

Phone number  Fax number  

Email address  

If the Applicant is a company or organisation please also provide the following details 

Legal name of business United Workers’ Union 

Trading name of business United Workers’ Union 

ABN/ACN 52 728 088 684 

Contact person Celeste Miller 

How would you prefer us to communicate with you? 
[X] Email (you will need to make sure you check your email account regularly) 

[   ] Post 

Does the Applicant have a representative? 

 

A representative is a person or organisation who is representing the Applicant. This might be a 
lawyer or paid agent, a union or a family member or friend. There is no requirement to have a 
representative. 

[   ] Yes – Provide representative’s details below 

[   ] No  
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Applicant’s representative 

 
These are the details of the person or business who is representing the Applicant. 

Name of person Celeste Miller 

Firm, union or company United Workers’ Union 

Postal address 212 Liverpool St 

Suburb Hobart 

State or territory TAS Postcode 7000 

Phone number 03 6220 3222 Fax number N/A 

Email address celeste.miller@unitedworkers.org.au; tas@unitedworkers.org.au  

Is the Applicant’s representative a lawyer or paid agent? 
 [   ] Yes 

[X] No  

The Respondent 

 

These are the details of the person or business who will be responding to your application to 
the Commission. 

Title  [   ] Mr  [   ]  Mrs  [   ] Ms  [   ] Other please specify:  

First name(s)  

Surname  

Postal address  

Suburb  

State or territory  Postcode  

Phone number  Fax number  

Email address  

If the respondent is a company or organisation please also provide the following 
details 

Legal name of business  

Trading name of business  

ABN/CAN  

Contact person  
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1. The Application 

1.1 Please set out the provision(s) of the Fair Work Act 2009 (or any other relevant 
legislation) under which you are making this application. 

593 Hearings 

 (1)  The FWC is not required to hold a hearing in performing functions or exercising powers, except as 
provided by this Act. 

 (2)  If the FWC holds a hearing in relation to a matter, the hearing must be held in public, except as 
provided by subsection (3). 

Confidential evidence in hearings 

 (3)  The FWC may make the following orders in relation to a hearing that the FWC holds if the FWC is 
satisfied that it is desirable to do so because of the confidential nature of any evidence, or for any other 
reason: 

 (a)  orders that all or part of the hearing is to be held in private; 

 (b)  orders about who may be present at the hearing; 

 (c)  orders prohibiting or restricting the publication of the names and addresses of persons appearing at 
the hearing; 

 (d)  orders prohibiting or restricting the publication of, or the disclosure to some or all of the persons 
present at the hearing of, the following: 

 (i)  evidence given in the hearing; 

 (ii)  matters contained in documents before the FWC in relation to the hearing. 

 (4)  Subsection (3) does not apply to the publication of a submission made to the FWC for consideration 
in an annual wage review (see subsection 289(2)). 

 

594 Confidential evidence 

 (1)  The FWC may make an order prohibiting or restricting the publication of the following in relation to 
a matter before the FWC (whether or not the FWC holds a hearing in relation to the matter) if the FWC is 
satisfied that it is desirable to do so because of the confidential nature of any evidence, or for any other 
reason: 

 (a)  evidence given to the FWC in relation to the matter; 

 (b)  the names and addresses of persons making submissions to the FWC in relation to the matter; 

 (c)  matters contained in documents lodged with the FWC or received in evidence by the FWC in relation 
to the matter; 

 (d)  the whole or any part of its decisions or reasons in relation to the matter. 

 (2)  Subsection (1) does not apply to the publication of a submission made to the FWC for consideration 
in an annual wage review (see subsection 289(2)). 
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2. Order or relief sought 

2.1 Please set out the order or relief sought. 

 
Using numbered paragraphs, set out what you are asking the Commission to do. 

Pursuant to sections 593-594 of the Fair Work Act 2009, in relation to the conduct of this 
proceeding, the Fair Work Commission orders:  

1.  The name and address of the person who is described as Witness 1 in the witness 
statement filed by the United Workers’ Union in this proceeding (the Confidential 
Information) are to be kept confidential and no person shall publish or otherwise disclose 
the Confidential Information. 

2.  No person shall be permitted to access any document which contains the Confidential 
Information, or any document from which the Confidential Information may be 
discovered, on the file of the Fair Work Commission (Commission) in this proceeding.  

3.  Any part of the hearing of this proceeding in which Witness 1 is required to give evidence 
will be held in private, although a party to this proceeding will not be excluded from the 
hearing. 

4.  Any transcript of this proceeding must not be published to the extent that it records the 
Confidential Information. 

5.  Any decision of the Commission in this proceeding will not record the Confidential 
Information. 

2656

2656



2.2 Please set out grounds for the order or relief sought. 

 

Using numbered paragraphs, set out the grounds, including particulars, on which you are 
seeking the relief set out in question 2.1. 

1.  An application (AM2020/104) was made by the Australian Workers’ Union to vary clause 15.2 
Pieceworker Rates in the Horticulture Award 2020 under section 158 of the Fair Work Act 2009 
(the Proceeding).   

2.  The United Workers’ Union is filing submissions and witness evidence in support of the Proceeding.   

3.  The The United Workers’ Union seeks confidentiality orders in relation to one of the witnesses 
(Witness 1) pursuant to s.593 and s.594 of the Fair Work Act 2009 (the Act).    

4.  The proposed orders relate to the suppression of the name and address of Witness 1 from all 
persons and parties.  

5.  There are two grounds for the orders sought: 

a. Witness 1 is a Protection Visa Applicant and is entitled to non-disclosure of their personal 
details.  They are a vulnerable person and disclosure of their identity creates a risk of 
reprisal and reveals their location.  S.91X of the Migration Act 1958 (Cth) creates a 
presumption of non-publication in protection related proceedings in all Courts of Federal 
jurisdiction. Although this is not a protection related proceeding, the United Workers’ 
Union submits that the same reasoning applies to facilitate the administration of justice, 
that is, that the witness be entitled to anonymity so as ensure that their identity and 
location is not disclosed in Australia and their home country, thereby mitigating the risk of 
any reprisal.  

b. Witness 1 works in the horticulture industry in a rural small community and holds genuine 
fears not being able to secure further employment in that community if their identity and 
address is revealed to any extent.   

 

3.  The employer 

3.1 What is the industry of the employer? 

Horticulture 
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4. Industrial instrument(s) 

4.1 Please set out any modern award, agreement or other industrial instrument 
relevant to the application and their ID/Code number(s) if known. 

Horticulture Award 2020 

Signature 

 

If you are completing this form electronically and you do not have an electronic signature you 
can attach, it is sufficient to type your name in the signature field. You must still complete all 
the fields below. 

Signature 

 

Name Jannette Armstrong, Director of Farms, United Workers Union 

Date 19 March 2021 

 

Where this form is not being completed and signed by the Applicant, include the 
name of the person who is completing the form on their behalf in the 
Capacity/Position section.   

PLEASE RETAIN A COPY OF THIS FORM FOR YOUR OWN RECORDS 
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FAIR WORK COMMISSION 

 Matter No.: AM2020/104 

Horticulture Award 2020 

STATEMENT OF NIKO EMPPU EEMELI KARHU   

I, Niko Karhu, working holiday maker, 8-10 Scott St, Cairns, QLD, say: 

1. I am a member of United Workers’ Union. 

2. Where I refer to a conversation in this statement and I cannot remember the exact 

words used, I have stated my best memory of the words spoken, or the effect of what 

was said. 

Personal Details  

3.  I was born on 1 March 1991. 

4. I am from Finland and have been in Australia for 15 months on a Working Holiday 

visa.  

Work History 

5. I am a construction worker by trade in Finland.    

6. During my time in Australia I have worked at a number of horticulture farms, including:  

a. Hakan’s tomato farm in Bundaberg, QLD picking tomatoes for a piecerate 

with a labour hire company, for one day in about May 2020. 

b. Canino Farm in Bundaberg, QLD picking chilis for a piecerate with a labour 

hire contractor, for one day in about May 2020. 

c. Valley Pride Produce in Boonah, QLD, picking and washing and packing 

beetroots, onions and carrots for hourly pay for one week in about early June 

2020. 

d. McShane’s Produce in Dalberg, QLD, picking zucchini and squash for hourly 

pay for two months from about July 2020 to about August 2020. 
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e. JPK Farming in Mareeba, working in the packing shed for hourly pay on two 

occasions, firstly for two weeks in early January, and a week in about 

February 2021. 

f. Barron River Limes, picking limes for hourly pay for about one week in about 

late January, 2021. 

g. Blue Sky Produce, picking avocados for hourly pay for one month in Mareeba 

for one month in about January to about February 2021. 

7. I have also worked in a number of other jobs in rural and regional Australia, including:  

a. As a station hand at a Cattle station in Cape York, QLD in about August 2020.  

b. For a fencing company working in Alice Springs, NT and the Clare Valley, SA 

for 3 months, from about September 2020 to about December 2020. 

c. At a box factory in Mareeba, QLD, as a machine operator for hourly pay, for 

three weeks from about mid-February to about early March 2021. 

d. A paid internship with a reef operator, from about early May 2021 to the 

present. 

Piece Rate Work 

8. On or about 23 May 2021, I applied though an online job platform for farm work in 

Bundaberg. A ‘working hostel’ in Bundaberg contacted me in response to the 

application and said they had a place for me to stay and that they had a job for me. I 

travelled to Bundaberg on or around 26 May 2020 and paid $300 per week, as well as 

$100 bond to the North Bundy Backpackers. The hostel was connected with some 

labour hire contractors and promised me (and all the other backpackers staying there) 

that they would guarantee that they would find me at least 1 day’s work on a farm per 

week. 

9. I worked for two days for two different labour hire contractors connected to the Hostel.  

On or around 27 May 2020, I worked for 7 hours picking tomatoes for a labour hire 

contractor at Hakan tomato farm. That morning someone from the hostel drove us to 

the farm and we arrived around 6am. The farm manager and some supervisors were 

there when we arrived and I was asked to give a TFN declaration to one of the 

supervisors. There were between 50 and 60 workers that morning. The manager 
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showed the new workers (about 10 of us) the correct colour and size of tomato to 

pick. This meeting took about 15 minutes. We then spent another 15 minutes being 

given tag numbers on them to put on our full buckets of tomatoes. There was no 

instructions on how many buckets of tomatoes we were expected to pick. We were 

assigned to a row and started picking around 6:30am. We finished around 1pm. 

10. It was clear to me, even though I had not done tomato picking before, that there was 

not enough ripe fruit available to enable us to pick a reasonable amount for the day. I 

would pick one or two tomatoes on one plant, and would then have to walk a couple 

of meters or more down the row to find another plant that had ripe fruit to pick.   

11. I had a chat with some other workers while we were picking. I asked them how long 

they had been there? They told me “We have been here each season for years.” I 

asked them “How many buckets can you guys pick?” They told me they could “pick 

between $100-$120 in a day right now.”  

12. I was paid $36.75 for the day’s work, which works out to be $5.25 per hour. A copy of 

the payslip I eventually received for this day’s work is attached to this Statement and 

marked “NK-1”. 

13. At about 7pm that evening, the hostel printed a roster to show if we were working or 

not the next day. My name was next to a different farm name for the next day, which 

turned out to be Canino, a small chili farm.  

14.  The next day 28 May 2020, I was driven to the farm and arrived around daybreak. I 

gave my TFN details to the supervisor. This farm was a lot smaller than the tomato 

farm and there were only 8-10 other workers there. The supervisor gave us buckets 

and showed us that we should only pick those chilis with enough red, regardless of 

size. We started work around 6:30 and picked for about 5 hours that day, with a break 

for lunch.  

15. After about an hour of picking I asked the other workers how many buckets they had, 

and it turned out that we were all picking at around the same rate, with only a couple 

of workers with one more bucket than me. I was paid $38.40 for that day’s work, 

which works out to $7.68 per hour. The payslip I received for this day’s work attached 

to this Statement and marked “NK-2”. 

16. After these two day’s piecerate work, I felt like shit, and couldn’t believe I was paid so 

little. I started asking other backpackers staying at the hotel whether it was common 
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to earn so little from piecerates. All of the workers I spoke to told me it was common. I 

asked to see some of the workers’ pay slips to verify what people were telling me. 

Seeing these payslips confirmed that none of the piecerate workers that I spoke to 

were earning more than the $300 per week that it cost to stay at the Hostel. A lot of 

workers were borrowing money just to buy enough food to eat.  

17. There were a small number of workers who had been able to find hourly paid jobs and 

they were making more than $300 per week. My roommate was working at an 

avocado farm picking avocados on a cherry picker and was being paid hourly, 

working a full 40 hour week, so he was one of the few who was able to earn a decent 

amount each week.  

18. I was shocked and thought the situation for piecerate workers was terrible and that 

what the farmers, the contractors and the hostel were doing was wrong. For the rest 

of the week I spent my time at the hostel helping other backpackers to make 

complaints to the Fair Work Ombudsman (FWO). I helped 8 or 9 workers send their 

payslips and other information to Fair Work, showing them how to upload their 

payslips into the FWO portal and helped them to send a message.  

19. Based on my experience on those first two days, and from what I learned from talking 

to the other backpackers, and to the more experienced workers at the tomato farm, it 

was clear to me that it would have been impossible for me to earn the proper rate of 

pay if I stayed and kept working for a piecerate, so I decided to leave Bundaberg after 

the first week and try to find other hourly farm work elsewhere. When I had arrived at 

the hostel three days earlier I had met two English backpackers who as soon as I 

walked into the common room said “Oh, another victim, Run!” I spoke to them about 

what they meant and they told me they had been in Bundaberg for a month trying to 

complete their 88 days and that it was impossible to earn money at the farms. After 

my experience I knew what they were talking about. 

20. When I left Bundaberg at the end of that week, I had still had not been paid for either 

job, or received my payslip.  It took one of the contractors two weeks, and the other 

contractor 3 weeks to final pay me and give me my payslip. One of the contractors left 

cash in an envelope for me at the counter of the Backpackers and I had to get my old 

roommate to pick it up.  

21. Since leaving Bundaberg I have worked for a total of four months on other horticulture 

farms, doing picking and packing work for hourly pay. At each of these farms I knew 
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before I started work how much I would earn per hour. Because I knew my hourly 

rate, I could count ahead based on how many days and hours I was working, and be 

able to work out how much I would be getting after tax that week. My motivation was 

to make money, so when I knew how much I was getting it would keep me going, 

even if the work was hard, or if it was hot, humid or raining.  

Why the piecerate system doesn’t work 

22. In or around September 2020 I contacted FWO because I had a concern about the 

way that my hours were being counted at McShane Produce. During one of my 

conversation with the Fair Work officer, I asked them about how the piecerate system 

should work and whether it was OK to be paid so little. They told me that it was totally 

legal for a farmer to pay people $0.20 per bucket to pick tomatoes, for example, and 

pay people less than the minimum wage.  

23. I have experience being paid piecerates for work I have done in the construction 

industry in Finland.  

24. When I was conducting caulking work, in normal circumstances I was paid by the 

meter of work I completed. But if there is a problem, with the site i was working on, the 

season, or the weather, for example, then my pay was topped up based on what I 

earned on average in the past two months, which had to be above the minimum wage 

for the level I was on. 

25. In my experience, this kind of system is much fairer for workers because it means that 

when there are things outside your control, you know that you will still be paid at least 

the minimum wage.  

 

 
_______________________________ 
Niko Karhu 

Date: 
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2792966Employee Id:

09/06/2020Date Paid:

30/05/2020Period Ending:

Period Starting: 24/05/2020

18619002603ABN:

PICKER 4 U PTY LTD

NIKO KARHU

12 Queen Street

BUNDABERG NORTH QLD 4670

$0.00

$38.40

$32.40

Super Payments:

Gross Earnings:

Net Payment:

$36.86 Per Hour
(includes $7.37 loading)

Base Pay Rate:

Year To DateThis PayRatePay Slip Components Hours/Units

Wages and Earnings

$0.60 $38.40$38.40Casual Piecework - Canino 64.00

$38.40 $38.40

Taxes

$6.00$6.00PAYG

$6.00 $6.00

Bank Payments Account This Pay

064804 - ****6421 $32.40NIKO KARHU

Notes

CANINO FARM, PIECEWORK (KG), CHILLI HARVEST, 64 KG ON 28/5
PICKER 4 U PTY LTD IS A REGISTERED LABOUR HIRE PROVIDER IN QLD (LICENCE NUMBER: LHL-03473-N2T4S, EXPIRY 28 FEB
21)

Employee Id:   2792966
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IN THE FAIR WORK COMMISSION 

Matter No: AM2020/104 

Horticulture Award 2020 

 

SECOND STATEMENT OF RODNEY NOEL MCDONALD 

 

I, Rodney Noel McDonald, farm worker, of 67 Miller Ave, Invergordon, in the State of Victoria 
say as follows: 

1. I am a member of the United Workers’ Union. 

2. This is the second statement I have made in this matter. My first statement was filed on 
19 March 2021. 

3. Where I refer to a conversation in this statement and I cannot remember the exact words 
used, I have stated my best memory of the words spoken, or the effect of what was said. 

4. In my first statement, I said at paragraph 9 that I left the large apple and pear grower in 
December, 2020. Since then, I have continued to work in the horticulture industry in the 
Goulburn Valley for a number of different contractors and a number of different farms, 
including:  

a. A labour hire contractor, picking peaches and capsicums, from January 6 - 
January 18, 2021; 

b. A labour hire contractor picking peaches, from January 19 to 1 February, 
2021; 

c. A labour hire contractor picking peaches from 1 February to 18 February, 
2021; and 

d. A medium sized apple, pear and stone fruit orchard from 23 February to the 
present.  

4. The first labour hire contractor was sending me to different farms every couple of 
days. Some days were good, and I could pick 4 or 5 bins of peaches (at $41.50 per 
bin), but other days I could only pick 2 or 3 – it depended on the conditions at the 
farm or in the block I was in. For each of these farms, the contractor would tell us 
where to go, we would turn up in the morning, the supervisor would tell us the rate 
and we would start work. We didn’t have to sign anything and I was paid cash, with 
no payslip.  

5. One day this first contractor sent me to a capsicum farm. I only made $84 for that 
day, working 6am-11am, and picking 2 bins at $42 per bin. That works out to be 
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$16.80 an hour. The conditions were hot and wet that day, and I had to spend a lot of 
time walking over rows of eggplant and capsicum plants that had already been 
picked to get to my bin to empty my buckets. After my experience at that farm, and 
an argument about my pay being late, I left that first contractor.     

6. I only lasted a week with the second contractor. I had a couple of good days ($200 - 
$250 per day) at the first farm he sent me to, but I got upset when he sent me to a 
farm and they didn’t know I was coming. When the contractor turned up at the farm, 
he got into an argument with the farm manager, and with another worker about his 
pay. I asked the manager of that farm if he had another contractor for me and he said 
that he did and introduced me to her.  

7. I stayed at that farm working for the third labour hire contractor for two weeks. I was 
paid $50 per bin to ‘colour pick’ peaches in the first week, and was paid in cash, with 
no payslip. The first week was OK, and I had a couple of good days where I picked 6 
bins, making $300 per day. It started to go downhill in the second week, where we 
were strip picking for $40 a bin. We were in a different patch and the trees were 
bigger and more awkward to pick. The fruit had started to get rotten, and I was 
sometimes going up the ladder for what turned out to be only 3 or 4 good peaches. 
The piecerate didn’t change.  

8. After that block was finished, I got a job working directly for a medium sized apple, 
pear and stonefruit grower, and have worked from late February to the present, 
including: 

a. Picking pears for a week from 23 February; 

b. Picking peaches from late February until19 March; 

c. Picking granny smith apples for a month from 19 March to 16 April; 

d. Two weeks off due to a gap in the crop from 16 April to 3 May; 

e. Picking pink lady apples from 3 May to 13 May; and 

f. Pruning, from 18 May to the present. 

9. Apart from the pink ladies, which was hourly work and included me doing some tractor 
driving, all the other picking jobs were paid piecerates. This is by far the best farm I 
have worked for in the industry and I want to stay at the farm for the long term.    

10. I was able to make good money during the picking, particularly for the peaches. My 
best day I was able to pick 8 bins in 7 hours, so I made about $51 per hour. The 
granny smiths were not as good, but the rate was still OK, and I was able to pick 5 bins 
in 6.5 hours and make $38 an hour on my best day.  

11. There are some specific reasons why I have been able to earn a decent wage at this 
farm. The first is that all of the picking and pruning is done in a cherry picker. This was 
new for me, and it took me about 4 weeks to really get proficient at using it for picking. 
The cherry picker makes picking much easier because you’re not having to go up and 
down the ladder, and you’re not having to carry the weight of the picking bag. This 
made a huge difference and meant that I didn’t get as tired over the course of a week.  

12. Also, because of the labour shortage this year there were not enough workers so we 
did only ‘strip picking’ because we had to get all the fruit off at once because it was 
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getting ripe. On a number of occasions, the supervisors mentioned to me that this was 
an unusual year and that there would usually be a ‘colour pick’ for peaches first in an 
ordinary year. If there had been more workers, or we had been doing a ‘colour pick’, I 
don't think I would have had as much of an opportunity to earn the money I did.    

13. Pruning started on 18 May, and I was paid hourly for the first two weeks while I was 
trained. The work was very similar to the pruning work I had done previously at the 
large apple and pear farm, with the main difference being the trees aren’t on a trellis, 
and that just like the picking, the pruning is done on the cherry picker. This is now my 
third season doing pruning and I’ve got a pretty good grasp of it, and I am a steady 
and consistent worker. Just like for picking, its less hard on your body to prune in a 
cherry picker. 

14. After two weeks on hourly pay, the farm started me on a piecerate for the pruning work 
on 2 June. At the start my earnings dropped down below the hourly minimum. The first 
day I did 33 trees at $5.35 per tree, making $176.55 for an 8 hour day, which works 
out to just over $22 an hour. I then averaged 30 to 33 trees a day the next week, and 
have since got that up to 36 trees in a 7 hour day, which puts me around the right rate.  

15. I understand that the piecerate is meant to be an incentive for workers to get more 
than the minimum - that’s what motivates me to work faster, and it's obviously good for 
the grower to get their crop off faster. I don’t want to see the piecerate gone all 
together. But you can’t have it both ways. If growers want people to come and stay 
and work for them, and keep coming back, they need to be fair, and we deserve the 
minimum rate no mater what.  

16. I have to know as a worker that I will get at least the minimum wage – that will give me 
peace of mind. I don’t want to be there all day for $100 a day. When the piecerate is 
too low, or conditions don’t let me hit the rate, I get dejected, it’s hard to get out of bed, 
and that’s when people leave. During this picking season, my supervisor said to me 
that it was good that I stayed for the season because a lot of people had left after the 
first few days.  

17. I have read the witness statement of Michelle Distill. She claims at paragraph 30 that: 

“If productive pickers saw pickers working in a less productive way being paid 
for an 8 hour day irrespective of what they had picked, they would see this as 
unfair. This in turn would lead to them becoming less productive as there 
would no longer be an incentive to work at a pace which enabled them to 
earn better than hourly rates.”  

18. I disagree that this is what would happen if there was a floor put under piecerates. Any 
productive worker who is making more than the minimum is not going to get upset 
because there is a person that’s new, or just can’t pick as many bins, is getting topped 
up to be paid the minimum wage. If I pick 6 bins, I’m not going to be upset at a person 
that’s only got 2 bins. I’ve done 6 bins - what have I got to complain about? I still get 
paid more.   

 

 
_______________________________ 
Rodney Noel McDonald 

Date: 
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FAIR WORK COMMISSION 
  
Matter No.: AM2020/104 
 
Horticulture Award 2020 
 

 
WITNESS STATEMENT – RODNEY NOEL MCDONALD 

 

 

I, Rodney Noel McDonald, farm worker, of  say: 

 

1. I am a member of the United Workers’ Union. 

 

2. Where I refer to a conversation in this statement and I cannot remember the exact 

words used, I have stated my best memory of the words spoken, or the effect of what 

was said. 

 
Personal Details 

 

3. I was born on  and am 49 years of age.  

 

4. I am married and have two sons, aged 28 and 30.   

 

5. My wife works as a patient care worker at an aged care facility.  

 
Work History 

 

6. My dad was a share farmer, growing 100 acres of potatoes each year in Robertson, 

NSW. I grew up helping my Dad on the farm, and after I finished my electrician 

apprenticeship in 1991 I worked for my Dad hand picking potatoes for each harvest 

season (January to May) for five or six years.   

7. Over the next few decades, I worked in a series of different jobs, mostly as an 

electrician, but also doing different farm jobs, including fencing, a stint in the dairy 

industry as well as the horse racing industry.  
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8. I came back into the agriculture sector in about December 2017 when I spent three 

weeks picking cherries in Goulburn, NSW.  

 

9. After picking cherries, I moved to the Goulburn Valley in January 2018 to try and get 

fruit picking work, because I had been told that there would always be farm work 

available in the area. Since that time I have worked for a number of employers - both 

directly and for contractors - on a number of different farms, including:  

      

a. From about January 2018 until about February 2018, for a contractor picking 

pears and peaches for a piece rate. 

 

b. From about February 2018 to about April 2018, directly for a medium sized 

fruit grower  picking peaches and apples for a piece rate, paid per the number 

of bins picked.  

 

c. From about November 2018 to about February 2019, for a contractor  at a 

large apple and pear grower thinning apples for a piecerate, and driving a 

tractor moving fruit bins for hourly pay. 

 

d. From about February 2019 to about December 2020, for a large apple and 

pear grower performing different jobs at different stages of the season each 

year including: 

 

i. moving bins from the orchard to the shed during harvest (hourly rate 

of pay) (between about February and June) 

ii. pruning apple trees (piecerate paid per ‘panel’ or tree) (between about 

June and September) 

iii. thinning apple trees (piecerate paid per ‘panel’ or tree) (between about 

November and December) 

iv. irrigation maintenance (usually in October) , and other labouring work, 

which was all paid hourly.  

 

10. Between about April 2018 and about November 2018 I also worked for a labour hire 

firm as an electrician in Benalla, VIC. Once that project was completed, I tried to find 

other jobs using my trade, but no one was getting back to me, so I went to MADEC 

(labour hire) to see if I could get back on a farm.  
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Piece Rate Work 

 

11. In about February 2018 I started working at a medium sized growers’ farm picking 

peaches and apples for a piece rate. Shortly after I started, the grower held a group 

meeting in the morning with all the new pickers who had been sent by MADEC. He 

told us what the rates per bin would be and said words to the effect of “there’s a copy 

of the rates on the wall to look at if you want.”  I took a photo of the rate sheet, which 

was from the industry association. Attached to this statement and marked “RM-1” is 

a copy of the rate sheet I photographed in about February 2018.  

 

12. In about November 2018 I started working at a large apple and pear grower, working 

for a contractor and it was during the thinning season. Shortly after I started a 

supervisor at the farm - who was working directly for the grower - asked workers to 

sign a piecework agreement, including those people like me who were working for a 

contractor. I just looked at the figure on the paper and signed it. I remember seeing 

others doing the same.  I felt at the time there was no other choice - I either signed 

this and started working, or if I didn’t sign it and I thought I would be sent home. I 

never got a copy of the agreement.  

 

13. For this thinning work I was trained by two supervisors at the site. They got the group 

together and explained as a group what they wanted done and would do a bit of a 

demonstration on one or two trees. This took about 10 to 15 minutes. The 

supervisors would then watch the group of us workers for the whole day and would 

look at what we were doing or show you what you were missing.   

 

14. I found it fairly easy to learn how to thin apples. If they want ‘twos’ (as in two apples 

left) and they have clusters of 6 or 4 then you just take the extras off and leave 2 

apples. If they only want ‘ones’ it's still easy but when you get down from 6 to the last 

2 you have to be careful you don’t accidentally take that last one off as well.  

 

15. I did this thinning work until the end of the year, and then after Christmas I started in 

the tractor as a bin trailer driver and was paid hourly as a casual. In or about 

February 2019 I went over to work for a large apple and pear grower directly as I was 

sick of chasing the contractor for the right pay. When I started under the large 

grower’s books I was doing the bin trailer work and got paid the Award level 1 hourly 

pay as a casual.  
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16. When the picking season finished, I started doing pruning work for a piecerate, still 

working directly for the larger grower. Each time the group I was working in would 

move into a new patch, the manager would say what the rate was, give me a piece of 

paper with it on there and I would sign it.   

 

17. When I was pruning, I had to take off any branch that would be sticking straight up, 

because on a branch sticking straight up the fruit is going to break the branch 

because the branch can’t support it. I would use my hands to rip those branches off 

and I saw most of my co-workers doing the same.  Sometimes, we would use 

secateurs if we were shaping the tree, but mainly it would be using hands. The 

employer did not supply gloves. I would start work at 7:00AM and it was winter and it 

was cold and frosty and I would get pins and needles in my hands. I found it hard to 

really get going until things warmed up a bit after 7:30AM or 8:00AM. 

 

18. Before I started pruning, the supervisor showed me how to do a ‘panel ‘- which is 10 

trees - for around 20 minutes or half an hour; then moved on to speak with the      

others. He then came back and spoke to me again about how I was going later in the 

morning, and maybe again at the end of the day. I thought he seemed to be happy 

with how I was going after that first day, and he let me start the next row on the next 

day.  

 

19. A few days later, the Manager and 2IC came through and had a look. And they had 

written down all the numbers of these rows that they had issues with. They said 

words to the effect of “you haven’t taken enough branches off the trees. Go back to 

the rows and take off the extra branches”. I saw other co-workers were told the same 

and had to redo a row or two as well. I spent another two or three full days re-doing 

those rows, and I didn’t get paid anything for those days.  

 

20. When I got through to the end of those rows again, they didn't say anything to me, 

but they just let me keep going into new rows, and I didn’t get sent back to re-do any 

further rows during that whole winter. I told them “I don’t want you to let me go a few 

days without telling me if there are issues, because it’s costing me two or three days 

to fix it up. I want to know on the day”, using words to that effect. I didn’t get pulled up 

again the whole winter. In my experience, it realistically shouldn't take more than two 

weeks to become competent at pruning.   
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21. Thinning is easier to get the hang of and wouldn’t take more than a week to become 

competent. When I did thinning again starting in November 2020, it was my second 

season thinning and I knew what to do. I was given instructions as to whether they 

wanted ‘twins’ or ‘singles’.   

 

22. It is similar for picking as well. ‘Strip’ picking is straightforward to understand and 

workers are asked to take all the fruit off the tree.  ‘Colour picking’ is a bit trickier to 

get used to and when workers start they may take too many green fruit because it 

takes a while longer to get used to seeing the colour on the fruit quickly.  

 

23. I found the hardest part about picking was getting through the first few days, and it 

took me a couple of days after that to recover because I would be using muscles that 

I don’t usually use and my body would get sore and take time to recover and adjust. 

From my experience, I saw that workers would usually know if they would be able to 

do the picking work at a decent pace If they got through the first week and into the 

second week.  From the second week I think most pickers would be working at a 

competent pace.   

 

Records 

 

24. When I was working for the medium grower in 2018, I kept a daily track of how many 

hours I was working each day and how many bins I was picking each day. In all my 

piecerate jobs, I have not seen an employer record hours or put them on payslips.   

My payslips have only included hours when I would do hourly paid work. This was 

the same when I went to work for the larger grower in 2019, and I was keeping track 

of my hours, and when I was pruning and thinning, how many panels or rows I was 

doing in a day.   

 

Setting Pick Rates 
 

25. During my time working in the industry, I have seen at least four different ways that 

growers set piecerates: 

 

a. For apple thinning & pruning: 

 

i. At one of the large growers’ orchard sites during the pruning season in 

the winter of 2019, the manager of the site said to our group of 
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workers words to the effect of “the rate is based on how long it took 

me to thin one panel.” So however long it took him to do that panel, 

that is what the rate would be based on. If it took him 10 minutes to do 

a panel, then he would calculate it from there. If it took him 20 

minutes, he would calculate it from there. Each time we moved to a 

new patch, where there was a different variety, or the trees were older 

or something like that, then the rate would change and would be set 

like that - X amount of money paid per panel. I never actually saw him 

do it in person though.  

 

ii. At one of the large growers’ orchard sites during the thinning season 

starting in late 2020, the manager said words to the effect of “the rate 

is set based on the average of how long it took myself, the 2IC, and 

the supervisor to do a single panel.” I didn’t know any one of the 

workers who said they saw the demonstration.  

 

iii. At a different one of the large growers’ orchard sites during the 

thinning season starting in late 2020, the manager said to us workers 

words to the effect of: “I calculated the rate based on doing three 

random panels in a patch and took the average of how long it took 

me.”  

 

iv. I thought that one of the problems with those methods is that the 

manager or any worker couldn't keep doing it at the same pace all 

day. I’ve never been told that a piecerate has been set based on how 

many panels a manager could do over the whole day, or over a whole 

week. I thought it would also be a lot fairer and believable if I actually 

saw the manager or the supervisors do it, or if you had a rate set 

based on what the whole group could do on average, not just one or 

two of the fastest.  

 

v. For thinning and pruning, when we started a new patch the Supervisor 

would ask everyone to sign a new piecework agreement with the rate 

on it.  I felt that if I wanted work, I had to sign it. I never saw any 

individual question the rate - I saw them just sign it and start work. 

 

2674

2674



b. When I did picking work, there were different prices set for strip picking and 

‘colour’ picking, and for apples, pears and peaches, but the amounts paid for 

these per bin never changed, even if the conditions or the amount of fruit 

available changed. When I was working for the medium sized grower in 2018, 

he said words to the following effect: “the standard rate is fixed and is set by 

the growers association.” He put the rates up on the wall outside his office 

and I took a picture of it (this is the document I have referred to in this 

Statement and attached marked “RM-1”). I felt I couldn’t say anything about 

the rate because it was set by an association.   

 

c. I can’t recall ever having seen picking rate change during a season. I have 

not seen anyone be successful either as a single person or working in a 

group together to negotiate a higher rate.   From what I observed and the 

conversations I had, bin rates for picking were at a set price and did not 

change.  

 

d. I’ve only ever seen piecerates go up in thinning or pruning, but only on a 

couple of times at most. I remember once during the winter when I was doing 

pruning and there were a group of us who were working directly for the large 

apple and pear grower and we didn’t think the rate that had been set for that 

patch was fair. So one of us in the group said that he raised the issue with the 

2IC and nothing happened.  The group member then said he would raise it 

with the big manager and I’m pretty sure the manager then came in and 

adjusted the rate for that patch.  But then we went on to another patch and 

the rate was different again.  

 

e. I never saw anyone else as an individual go up and ask to change the pruning 

rate. A couple of different times I have seen new workers start work for a 

couple of hours and do a panel or two and see that they were only making 

say $10 an hour and complain to the supervisor. But I never saw the rate 

change. I saw the people that had complained would mostly just leave.  

 
 
 
Piece Rate Factors 
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26. I have found that there are a lot of different factors that affect how fast myself and co-

workers could work, how many panels or rows I can do in a day, and how many bins 

I can pick.  

 

27. For picking, the amount of fruit available and the size of the fruit are the biggest 

factors.  

 

28. When I started working for the medium sized grower in 2018 I had a few good days 

stripping peaches where I got 7 or 8 bins per day. I saw that good pickers in good 

fruit can do that, but it's hard to get good and plentiful fruit all the time. When there is 

fruit available for example it might take only 4 trees on one side and 4 trees on the 

other side of the row to fill a bin. But there are other times when it might take 10 trees 

here and 10 trees there to get that bin full. But the rate is the same the whole time. At 

the medium grower’s orchard in 2018, the good peaches only lasted a few days and 

we moved on to pears, which were not as good.  

 

29. The size of the fruit has a similar effect. The larger the fruit is, the quicker it is to fill a 

bin because I would be handling less fruit to get my bag and bin full. If the fruit is 

twice as big, for example, it will take half the time. Even if there is a lot of fruit, if the 

fruit itself is small, it can take a lot longer to fill a bin.  

 

30. The size of the trees and how far apart they are spaced is also important. I find it 

easier when the trees are smaller as I can bend the branches down and not have to 

use the ladder as much so I could do more. If I’ve had to use a ladder to pick bigger 

trees and there’s not much fruit, I would feel I would waste a lot of time coming up 

and down the ladder. So the size of the trees, and whether they are on a trellis or full 

sized and old really changes things. I have been told by growers to start at the 

bottom and to work my way up.  But I find that takes a toll on my body because I end 

up working my way up the ladder holding more weight. The size of the ladder is 

important too - the larger the ladder, and the taller the tree, the more time I would 

spend going up and down, the more time it would  take to fill a bin.  If the tree is 

short, or I could get to most of the fruit from the ground, I would be able to fill my 

whole bag quicker.    

 

31. When there’s not as much fruit, I would spend a lot of time coming up and down the 

ladder and going from trees to the bin with half or three quarter bags full, and this 

would slow me down and increase the amount of time it would take to fill a bin. I 
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would try and lessen the time that I would be carrying the fruit, because I didn’t want 

to go up the ladder with a half full bag because it might bruise the fruit and it was 

hard on my back and body. So I would empty bags when they are less full, and this 

would mean it would take me longer to fill a bin. The more time I would spend 

walking to the bin, the longer it would take.  

 

32. Sometimes when I would be required to do ‘colour picking’ - I would have to take the 

fruit with the right amount of colour - I might only be able to take 10% of the fruit for 

instance, so it's hard to get many bins.  But a worker who would follow and strip picks 

that row is going to get 6 bins because 90% of the fruit is left. Other times, I might 

colour pick 80 or 90% of the fruit that’s there and it might only take 4 to 8 trees to fill a 

bin. In that case, the reverse happens - whoever comes through and strip picks that 

patch will get less because most of the fruit is gone.  

 

33. In my experience growers want all the fruit off the trees when picking. Sometimes 

that means I would have to pick rotten or blemished fruit and discard it. So I was 

spending time handling that fruit but it wasn't going into the bin so it wasn’t counted 

and I wasn’t paid for that.   

 

34. The only way I would know what conditions might be like the next day is if I would 

only finish half a row the day before. If I got 6 bins for half a row, I would know that 

tomorrow I’m going to go back there and there should      be 6 bins left in that row. 

But when I would finish that row, I wouldn’t know what the next row is going to be 

like. And when the patch finishes that’s when it's all unknown. I wouldn’t know if the 

next patch is going to be better or worse.  

 

35. When I would be pruning, I would find that the amount of rows I could do would not 

only be affected by my own pace but what the person before me might have done in 

the previous season’s prune. I can’t control that. If they have done a good job, I 

would find I wouldn’t have as much to do, but if they have done a bad job I would 

have a lot to do and it will take me a lot more time but I would still be  getting paid the 

same rate for each row. No two rows are the same. When I was pruning for the large 

grower in the winter of 2019 it was really cold in the morning.and the trees would be 

frozen. I would experience pins and needles. I found it very hard to work as fast when 

it's that cold.  
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36. For thinning, the biggest issue I found was having swollen hands. To keep a stem on 

a plant while thinning I would have to constantly pinch my fingers together at the tip 

and I would experience pain and swelling in my hands. I would hear other workers 

complain about the same kind of pain.  I found that it really affected how fast I could 

work and whether I could keep going over a period of many weeks or not.   

 

37. Weather and temperature can have a big effect on the pace of work, whether I would 

be picking or pruning. The rain makes the ground waterlogged and I find that you 

have to try and avoid the water.  If there is a heavy dew or frost in winter, I found that 

would slow me down because the trees are wet and I would be trying to stay dry. 

When it was extremely hot I found that I couldn’t work as fast for long periods, but I 

have never seen a bin rate for picking change to account for this. 

 

Comparing piece rate and hourly earnings 
  

38. I compare driving a tractor for an hourly rate with pruning for a piecerate, as like 

heaven and hell. Although in the tractor I would still be very busy, bringing in 120-150 

bins in each day and doing it in 3 bins lots for about 10 minutes each run,  I still 

enjoyed the tractor part of it.  

 

39. I liked the guarantee of an hourly rate. I knew I would be earning enough to keep 

living.  When I would be on a piecerate I honestly wouldn’t know if my wife and I 

would struggle week to week.  With pruning I would work 8 hours a day, but I would 

be working so much harder for so much less.  With a piecerate I wouldn’t know what I 

was going to earn day to day.  

 

40. Whenever I was in the tractor I would always do an 8 hour day, minimum, because I 

would have to be there all day to move pickers’ bins. I knew I would always get 8 

hours that day and I knew the rate I was earning. I knew that I would get a minimum 

of 40 hours per week, sometimes more, and it was an incentive for me to go in on the 

Saturday and take an extra shift. When I was paid the hourly rate, I wanted the 

hours.  

 

41. When I was doing pruning in the winter it was the opposite and I didn’t have a lot of 

incentives because I was getting so little. I really struggled to get out of bed, and it 

was affecting me mentally. If I finished my row by 1:00PM and I knew I had only 

made $90 for that, I would think to myself "do I really want to start another one”. I 
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was only paid for completing a panel once I completed a whole row.  I felt really 

disheartened seeing what I was earning, and that made it really hard to stick it out 

and want to work every day.  It made me not want to do pruning again this past 

winter.  So I took off for all of June and went back to NSW to see my son. The thing 

keeping me wanting to come back was wanting to get back into that tractor.  

 

42. On the tractor when I was working hourly in 2019, I would make at least $180 per day 

for an eight hour day, and if I worked 5 days per week, which I usually did, I would 

make between $900 and $1000 per week 

 

43. When I was pruning for a piecerate in 2019, the most I ever made in a day was $160, 

working 7 hours, which works out to be about $22.85 per hour. That was the best day 

but it was only one day. The worst full day I made $76.20 working 7 hours, which 

works out to $10.80 per hour. I made under $80 or less a day on thirteen different 

days during that time. My best week that winter I earned $768, but that week 

included 2 eight hour days working hourly. My next best week - where I was just 

doing piecerate work - was $460, working three days.  

 

44. The drop in daily and weekly earnings when I was doing the pruning piecerate work 

had a big effect on me and my wife and our finances. Our average weekly expenses 

are approximately $945. This includes:  

 

Rent/mortgage payments: $210 

Household bills (utilities, telephone, internet): $110 

Groceries: $175 

Transport (petrol, tickets): $100 

Other household expenses (health, loans, etc): $350 

Total: $945 
 

45. The drop in earnings when I went onto a piecerate was huge for us - between $200 

and $600 per week, compared to what I would earn most weeks that I was doing 

hourly work at the farm. It meant when I was working for a piecerate, I missed out on 

earning money that would pay for our rent each week, and a lot more.  

 

46. During that winter in 2019,  my wife was working a casual job a few days a week and 

she ended up having to get a second job in another town from her first job because I 
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wasn’t making enough money from the piecerate pruning work I was doing. It would 

take her over an hour each way to get to the second job. She would also do double 

shifts at that second job and stay there overnight and come back in the morning. If I 

had been making what I had been making when I was working hourly, she wouldn’t 

have had to that, particularly the doubles and staying over night. We would have 

been comfortable.  

 

47. This past winter, when I came back from visiting my son in July 2020, I was really 

worried about whether I would have to do pruning again, because I didn’t want to 

have the same hit to my earnings. Luckily I was able to get back into the tractor and I 

didn’t have to do the pruning. I was doing that until into August. Then I went into a 

cherry picker and was doing all the overhead sprinklers - started doing that from 

August 4 until the end of November, and did a few days of end posts. These were 

hourly jobs, which was great, and kept me wanting to be there and stay.  

 

48. In November 2020 the thinning season started, and I did about a month of thinning, 

through to just before Christmas. The pay for thinning wasn’t great but it was better 

than what I had been making doing the pruning, and I stuck around because I wanted 

to see if I could get back into the tractor and do hourly work for the 2021 picking 

season, like I had done the previous two years. That’s what kept me going. 

 

49. When I came back from the Christmas break, I asked the manager “what are the 

chances of getting the hourly tractor work”, using words to that effect. He said words 

to the effect of “I can’t guarantee anything.  All I have at the moment is thinning and 

picking work.”  I said to him  “I really suffered doing piecerates before during the 

winter” using words to that effect. He said words to the effect of “Yes I know, but I 

can’t guarantee that it will be you getting in the tractor.” I didn't want the uncertainty 

anymore, so I left. 

 

50. If I had been able to know that I would get at least the hourly rate I would have 

stayed. I would have preferred to do the tractor work, but if I knew that I would 

consistently get at least the minimum rate for my work doing thinning or picking I 

would have stayed too. The lack of consistency and guaranteed wages are the main 

problems for me with piecerate work. I might have a few good days, or a few good 

weeks, but it wouldn’t last and even if I worked as hard as I could it wouldn’t change 

much.  
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51. In the seven weeks that I kept a diary when I was doing picking work at the medium 

sized farm in 2018, the best day I had was during the second week where I strip 

picked 8 bins of peaches at $34.75 per bin for a total $278. That was also the best 

week I did, where I made $684 working 5 days. But when we moved to pears, it was 

really hard to pick more than a couple of bins per day, and I was regularly working 

the whole morning and only getting one or two bins. I calculated using my log of 

hours and the amount I was paid that I was earning between $9.48 and $21.06 per 

hour over that month of picking pears. I earned $18 or less on eleven days during 

that month.  

 

52. I like the opportunity to earn more on a piecerate, but in my experience I can only 

make good money when conditions are good. I have found there are too many 

variables and too many factors outside my control as a worker to make a piecerate 

fair all the time. I felt disheartened when I felt like I was working hard but the 

conditions and the rate meant that my pay was really low.  If I had been guaranteed 

the minimum wage when I was working at the large apple and pear grower., it would 

have made a big difference to me, and I would have stayed. 

 
 

_______________________________ 
Rodney McDonald 

Date: 
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“RM-1” 
 

 

Piecework Pi ,ina 
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These rates apply to all time worked 

Standard Packlna Ratea 

Fully wrapped Pear Carton ( 4 layer) $1.520 .. 

Fully wrapped Pear Carton (3 layer) $1 .145 

Tray pack Apples (4 layer) $1 .035 

Tray pack Apples (3 layer) $0.914 

~!'• . 

-.~ .... 
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$25.llperday 

BllwNn 14.39 and $1.54 per day depending on facatn 
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FAIR WORK COMMISSION 

Matter No.: AM2020/104 

Horticulture Award 2020 

 

 

REPLY SUBMISSIONS OF THE UNITED WORKERS UNION 

 

1. The United Workers Union (UWU) make these reply submissions in support of the 
application of Australian Workers Union (AWU) to vary the Horticulture Award 2020 (the 
Award). 

2. UWU relies on its submissions filed in support of the application on 19 March 2021 
(UWU submission), the evidence filed with the UWU submission and the following 
further evidence: 

a. Reply Witness Statement, Dr Joanna Howe; 

b. Supplementary Witness Statement of Rodney McDonald; 

c. Witness Statement of Niko Emppu Eemeli Karhu; and 

d. Witness Statement of Lachlan Wakefield. 

3. In these reply submissions, UWU addresses certain arguments made by parties 
opposing the application, specifically the submissions filed by the National Farmers 
Federation (NFF) on 15 June 2021, the Australian Fresh Produce Alliance (AFPA) on 
15 June 2021, and the Australian Industry Group (AI Group) on 2 June 2021; and 
addresses the following key propositions in support of the application: 

a. employees covered by the Award who are pieceworkers are frequently paid 
less than the equivalent of the minimum hourly rate; 

b. clause 15.2 of the Award is frequently misapplied and is unworkable; 

c. the purpose of clause 15.2(i) is not being met by its operation; 

d. the history of the Award does not justify the continued retention of clause 
15.2(i); 

e. the proposed variation will not unreasonably increase employment costs, 
affect productivity, or increase the regulatory burden; 

f. the application of the work value principles. 
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(a) Employees covered by the award who are pieceworkers are frequently paid less 
than the equivalent of the award hourly rate 

4. The application of clause 15.2 of the Award frequently results in employees being paid 
a wage that is less than the equivalent of the Award hourly minimum rate.1 The unions 
rely on a substantial body of evidence to that effect.2 

5. The AFPA submit that none of the evidence relied on by the unions constitutes “a reliable 
quantitative assessment of the level of industry compliance” such as to persuade the 
Commission that the variation is necessary. In making this submission, the AFPA seeks 
to elevate a particular (undefined) standard of quantitative evidence as the only 
acceptable source of evidence that could justify the application. Simultaneously, the 
AFPA and other opposing parties fail to address that the overwhelming preponderance 
of the evidence supports the unions’ case that pieceworker rate agreements often result 
in workers earning far less than the minimum wage to which every other award-covered 
employee in Australia is entitled.  

6. The AFPA has not produced any evidence, quantitative or otherwise, in support of the 
proposition that pieceworker rates are functioning as a ‘safety net’ for workers. This is 
not surprising, given that the AFPA effectively concedes by its proposed variation that 
clause 15.2 is unworkable in its present form. 

7. Further, submissions made by a number of interested parties appear to assert that to 
the extent that employees on pieceworker rates are frequently paid less than the hourly 
Award rate, the problem is simply a compliance issue,3 or that the clause is intended to 
result in a wage for some employees which is less than the minimum wage.4 Neither of 
these submissions is correct. 

8. The industrial reality is that clause 15.2 is frequently used to attempt to legitimise a wage 
which is less than the equivalent of the relevant minimum wage, and which has resulted 
in large-scale under-award payments.5  

9. Perfect compliance (which is impossible in relation to this clause) would still result in 
employees frequently being paid below the relevant modern award hourly minimum rate. 
This is inconsistent with the notion of a fair and relevant minimum safety net of terms 
and conditions, taking into account the modern awards objective. 

(b) clause 15.2 is frequently misapplied and is unworkable 

10. Clause 15.2 is frequently misapplied and is unworkable.6 This unworkability frequently 
results in employees who are “average competent employees” and who are 
pieceworkers being paid less than at least 15% more per hour than the minimum hourly 
rate.7 Further, the uncertainty in the operation of the clause results in circumstances 

1  UWU Submissions at [8(a)] and [26] – [32]; AWU Submissions at [19] – [20]; [22]; Submission, 
Australian Council of Social Service; Submission, Victorian Government; Submissions, Uniting Church 
in Australia. 

2  See, eg, the reports and lay witness statements set out in UWU Submissions at [30], and AWU 
Submissions at [19]. 

3  NFF Submissions at [28] – [29]; AFPA Submissions at [6(b)]; AI Group Submissions at [5], [18], [25]). 
4  AFPA Submissions at [2], [6(c)], [27]; AI Group Submissions at [25], [120]. 
5  UWU Submissions at [26] – [32]; AWU Submissions at [20] and [22(a)]. 
6  UWU Submissions at [8(c)]. 
7  UWU Submissions at [8(b)]. 
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where even an employer attempting to comply with the award in setting piecework rates 
faces a strong likelihood that their rates are not Award compliant.8 

11. Some interested parties submit that the widespread non-compliance with clause 15.2 
(to the extent that it may be occurring) and its unworkability is not sufficient to justify an 
award variation9 or that any award variation should be confined to addressing 
“implementation and enforcement”.10  

12. However, widespread non-compliance with an award provision can arise not just from 
deliberate non-contravening conduct by employers. It can also arise from an inability to 
comply with an award term that is overly complex and poorly designed. In such 
circumstances, increased enforcement is beside the point.  

13. A key challenge is that to apply clause 15.2 correctly, the calculation as to what the 
“average competent worker” can earn requires constant adjustment for variables (such 
as seasonal factors, adjustments in underlying minimum rates etc).11 The evidence filed 
by interested parties opposing the variation shows this rarely happens (in addition to 
various other flaws in the methodology). This is not a case in which the classification of 
a complex clause and/or an enhanced compliance regime is sufficient. This is a broken 
provision. The insertion of a minimum rate guarantee would ensure that employers and 
employees are able to predict their base-line costs/earnings in a manner more 
consistent with the simple, easy to understand and stable modern award system 
envisaged by section 134(1)(g). 

14. In their submissions at [42] – [49], the AFPA proposes a series of amendments to the 
Award which are aimed at providing additional implementation machinery to support the 
transparent and consistent application of piecework rates. UWU supports the intention 
behind these proposals. However, they do not go far enough. The proposals on their 
own will not resolve the fundamental inconsistency between clause 15.2 and the concept 
of a fair and relevant minimum safety net of terms and conditions, given the frequency 
with which employees covered by the Award are paid less than the equivalent of the 
Award minimum for work performed. 

(c) the purpose of pieceworker provisions 

15. The requirement in clause 15.2 to fix and pay at least minimum piecework rates is 
intended to be protective of employees, and to guarantee employees an adequate rate.12 
By reason of the matters set out above, the provisions are simply not achieving the 
intended purpose. 

16. The AFPA characterises clause 15.2 as providing “a performance-based safety net that 
contains an element of risk and reward”, and containing a “risk-reward bargain”.13 The 
problem with that characterisation is threefold. First, performance-based remuneration 
is only capable of constituting a “safety net” of minimum terms and conditions if at least 
the minimum rate of remuneration is achievable. Second, the evidence is that workers 
bear the entirety of the burden of the risk that an employer has not properly or fairly 
calculated the piece rate. These matters are inconsistent with the purpose of clause 

8  UWU Submissions at [8(e)]. 
9  NFF Submissions at [29]; AI Group Submissions at [13], [65], [67]. 
10  AFPA Submissions at [5]. 
11  UWU Submissions at [23]; [33(c) and (e)]. 
12  See AWU Submissions, [22(b)], UWU Submissions, [22(a)]; Fair Work Ombudsman v Hu [2019] 

FCAFC 133, [24]. 
13  At [2]. 
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15.2, which contrary to the AFPA’s submission, is intended to be protective of 
employees and ensure that employees are able to earn an adequate piecework rate. 
Third, to describe clause 15.2 as representing a ‘bargain’ between employers and 
workers is to wrongly characterise the content of the modern award as the outcome of 
a negotiation or other bargaining process between employers and employees.14 But 
modern awards are not made in settlement of industrial disputes between interested 
parties. They are regulatory instruments that set minimum terms and conditions of 
employment.15 The content of a modern award cannot be explained or justified on the 
basis that it represents a bargained outcome between employers and employees. 

(d) the historical background of the Award 

17. The modern Horticulture Award was originally made by the Australian Industrial 
Relations Commission (AIRC) in such a way as to provide that employees covered by it 
– even those with a piece rates arrangement – would always be paid at least the 
equivalent of the minimum hourly rate of pay for the work they performed.16  

18. Later, the AIRC varied its own decision to remove this safeguard or minimum rates floor. 
The reasoning of the AIRC appeared to be twofold: (1) there were no guaranteed 
minimum rates in the pre-modern Horticulture Award [AWU] 2000, which the award 
modernisation Full Bench considered was “the main award in the industry”; and 
(2) clause 15.6 appeared to be inconsistent with cl 50 of the consolidated Request.17 

19. However: 

a. The Horticulture Award 2000 was not the only relevant award. There were at 
least 12 other state awards/NAPSAs applicable to the industry. Five of those 
contained a safety net provision similar to that now sought.18 The inclusion of a 
minimum rate for all workers in the horticulture industry is not a new concept.  

b. This Commission should not assume that it was the intention of the Award 
Modernisation Full Bench that an employee who did not receive a properly 
determined piecework rate was not entitled to the minimum rates under the 
Award.19  

c. The history of pieceworker rates in both the horticulture industry and in other 
industries, and the existence of numerous modern award provisions that provide 
for pieceworker rates as well as a minimum rate, is evidence that there is no 
fundamental or inherent inconsistency between pieceworker rates and minimum 
hourly wages. 

20. The fact that a particular provision has been in place for a long time, or has not previously 
existed, does not – without more – justify the retention of the status quo. The statutory 
requirement that modern awards, together with the NES, provide a fair and relevant 
minimum safety net of terms and conditions, includes (by ‘relevant’) a requirement that 

14  Compare awards made by the Commonwealth Court of Conciliation and Arbitration, per the AFPA’s 
submissions at [18]. 

15  Four yearly review of modern awards – Penalty Rates [2017] FWCFB 1001, [129]–[132]. 
16  UWU Submissions at [18]; AI Group Submissions at [42]. 
17  The process by which the award was made and then varied is set out in more detail in UWU 

Submissions at [18] – [21]; See also AI Group Submissions at [46]-[50]. 
18  UWU Submissions, [17]. 
19  Per AWU Submissions, [23(c)]. 
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modern awards be suited to contemporary circumstances, meaning community 
standards and expectations.20 

21. It is variously submitted that the historical background is a “significant motivating factor 
against the application”,21 or that the “provisions should not be altered to satisfy the 
Unions’ disagreement with the amended Request”,22 or that the “variations proposed by 
the AWU would make the Horticulture Award inconsistent with the Award modernisation 
Request which was varied specifically to avoid the outcome which the Union seeks to 
achieve.”23  

22. To the extent that these submissions suggest that the FWC’s power under s 157 to vary 
an award is limited or constrained by the history of that award, or the presumption that 
applied to the (now abolished) four yearly review of modern awards that a modern award 
met the modern awards objective at the time it was made,24 or that the varied award 
modernisation request is dispositive of this application, they are incorrect.25 The FWC is 
entitled to and should take into account all of those matters which it might properly 
consider to be relevant.26 That includes matters that have emerged since the making of 
the Award – including evidence of the operation of the modern award clause – that now 
justify the Award variation.27  

(e) no material impact on employment, employment costs, productivity, or regulation 

23. Certain of the employer submissions argue that if the variation is made, then employers 
will cease using pieceworker rates, because they will otherwise be exposed to higher 
than expected employment costs.28  

24. For example, the AFPA argues that the variation if made would mean that pieceworker 
engagement becomes unattractive for employers, because employers would then face 
“the double whammy” of both the minimum hourly rates and the 15 per cent uplift.29 This 
argument proceeds from the assumption that employers who engage workers under 
clause 15.2 are not presently paying both the minimum hourly rate and the 15 per cent 
uplift. However, a proper pieceworker rate arrangement should have that effect. It 
follows that the ‘harm’ identified by the AFPA is simply the obligation to pay wages in 
accordance with the terms of the Award. That is not a relevant detriment. 

25. In the same context, the employer parties argue that if employers cease using 
pieceworker rates, then employees will be deprived of the opportunity to earn more than 
the minimum award rate. 

26. This submission is entirely speculative and, even if the speculation was borne out, is in 
any event unsustainable. It cannot be said that a consideration of the relative living 

20  Four yearly review of modern awards – Penalty Rates [2017] FWCFB 1001, [120]. 
21  NFF Submissions at [16]. 
22  AI Group Submissions at [6]. 
23  AI Group Submissions at [53]. 
24  4 Yearly Review of Modern Awards – Preliminary Jurisdictional Issues [2014] FWCFB 1788, [24]–[28]. 
25  See Four yearly review of modern awards – Penalty Rates [2017] FWCFB 1001 at [251]; cited with 

approval in Shop, Distributive and Allied Employees Association v The Australian Industry Group 
[2017] FCACF 161 at [23] – [24]. 

26  Shop, Distributive and Allied Employees Association v The Australian Industry Group [2017] FCACF 
161 at [48] and [49]. 

27  Four yearly review of modern awards – Penalty Rates [2017] FWCFB 1001 at [254] and [255]. 
28  AFPA Submissions at [28]; AI Group Submissions at [96]. 
29  At [28]. 
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standards and the needs of the low paid weighs in favour of the retention of a provision 
which results in some (or many) employees being paid less than the award minimum 
rate, simply to retain the ability for some others to earn more than the minimum rate. 
This is especially so given that employees are frequently paid less than the equivalent 
of the award minimum. 

27. Further, even if an employer was to cease using pieceworker rates, they could and may 
well still offer employees bonuses for higher performance – particularly if such incentives 
are as effective as driving productivity as some parties submit is the case.30 

28. The third proposition put is that if employees were entitled to be paid at least the 
minimum award hourly rate for each hour of work, then the “logical consequence … 
would be that the 15% uplift for pieceworkers should be removed …”.31 The FWC should 
disregard for this submission. There is no application to remove the “15% uplift” provided 
for in clause 15.2 and no reason to remove this incentive if a minimum rates floor were 
introduced. 

29. Fourth, certain employer submissions assert that the factor provided for at section 
134(1)(c) weighs against the variation sought, because if the variation was made, it 
would reduce the employability of those who are “not productive in picking”32 and create 
a “disemployment effect” with respect to persons such as “grey nomads”33 who are more 
likely to be working to “support a holiday rather than supporting themselves generally”.34 

30. There are significant problems with the logic in this submission: 

a. Picking and packing fruit and vegetables has to be done by someone. 

b. It cannot be said that employees who are presently being paid less than the 
equivalent Award minimum will refuse to work or be less inclined to seek out the 
work if they are paid more money. 

c. Employers could continue to employ the people who are presently being 
engaged in this work, on at least the equivalent minimum rate. 

d. A significant majority of workers who are performing work in the industry are 
doing so because: 

i. they are sponsored by a horticultural industry employer and are limited 
by their visa conditions to continue to work for that employer in the 
horticulture industry (for example, Seasonal Worker Program (SWP) 
and Pacific Labour Scheme (PLS) participants)35; or 

ii. they are seeking to extend their visa by fulfilling a requirement to work 
for a specified period of time in a rural or regional area (eg. Working 
Holiday Makers (WHM)).36 

30  See for example AI Group Submissions at [112]. 
31  AFPA Submissions at [27]. 
32  NFF Submissions at [20(a)]; AFPA Submissions at [30]; AI Group Submissions at [30]. 
33  AI Group Submissions at [103]. 
34  AI Group Submissions at [40]. 
35  Howe Statement at [10], [12]. 
36  Howe Statement at [12]. 
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e. Because of these visa settings, and the industry’s structural reliance on them, 
temporary migrant workers (including WHM and SWP workers) will continue to 
seek employment in the industry, and employers are likely to continue to engage 
these workers, particularly considering labour supply constraints and shortages 
in the industry which have been exacerbated by the COVID-19 pandemic. 

31. Further, UWU submissions and evidence contended that the “prospect of working in 
difficult conditions both environmentally and physically, in circumstances where it is 
difficult to earn even the equivalent of the award minimum wage is a disincentive in 
relation to workforce participation.”37 This submission has not been contradicted. 

32. Fifth, regarding productivity, the employer parties submit that piecework rates incentivise 
workers, either because employees are fearful of earning less money38 or through the 
hope of earning more.39 But a productivity incentive based on motivating workers by fear 
they will earn less than the minimum rate if not “productive” is fundamentally inconsistent 
with the concept of a fair and minimum safety net. And a productivity incentive based on 
motivating productivity through the possibility of earning more remains a feature of the 
piece rates model if varied in the manner proposed. The variation would not prevent 
such incentivisation from occurring.  

33. Further, UWU submits that employees who know they are guaranteed at least the 
equivalent of the minimum aware hourly rate for the work perform are likely to be 
incentivised to be productive in order to retain the employment that will give them the 
ability to earn money at this rate. And the disincentive to be productive in circumstances 
where an employee has little hope of earning at least the minimum rate for the work 
performed is removed40. Cast in this way, the impact of the proposed variation on 
productivity is not neutral – it is positive. 

34. Finally, any increase in the regulatory burden by the requirement to keep a record of 
hours worked is not substantial, and when compared to the records that employers 
should be keeping if engaging workers on pieceworker rates, is not a net increase in the 
regulatory burden.41 UWU notes that the variation proposed by the AFPA includes a 
record-keeping requirement similar to that proposed by the AWU.42 

(f) work value considerations 

35. UWU supports the submission made by AWU that the application does not seek a 
variation to modern award minimum wages, within the meaning of the Act,43 and 
therefore does not fall within the scope of s 157(2) requiring a justification by work value 
reasons. 

36. Some of the interested parties submit that the satisfaction of the modern awards 
objective is not enough, and work value principles must be satisfied.44 The AFPA argues 
that the unions “have not explained why the inevitable increase in remuneration for the 

37  UWU Submissions at [36(c)(i)] 
38  See for example Lucaston Park Orchards, Submission, bottom of page 3, top of page 4. 
39  AFPA Submissions, [25(b)]. 
40  See UWU Submissions at [36(f)]. 
41  Contrary to the NFF Submissions at [24(b)] and AI Group Submissions at [11], [73].  
42  See AWU Submissions at [47]. 
43  AWU Submissions at [10]. 
44  AFPA Submissions at [17]; AI Group Submissions at [12], [87]–[90]. 
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substantial cohort of workers in the industry who are not competent can be justified by 
work value reasons.”45  

37. Apart from the unproven assertion that a “substantial cohort” of workers employed under 
piecework arrangements are “incompetent”, in the event FWC takes the view the 
application falls within the scope of s 157(2), the interested parties’ submission is 
misconceived.  

38. “Competency” (or otherwise) is not a work value consideration. The work value of work 
performed by employees who are covered by the award who are hypothetically 
“incompetent” is still the award minimum rate. Even if the clause is a minimum rates 
provision and thus s 157(2) does apply, the work value principles would not require the 
Unions to demonstrate a work value change in relation to so-called “incompetent” 
employees to justify the proposition that they be paid the minimum hourly rate of pay for 
work performed under the award (such rate having itself been fixed in accordance with 
work value principles). 

 

United Workers Union 

5 July 2021 

45  AFPA Submissions at [38]. 
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Paula Abbott

From: Chambers - Ross J
Sent: Friday, 2 July 2021 3:47 PM
To: AMOD
Cc: Chambers - Ross J
Subject: FW: Extension Request AM2020/104 - Application by 

the AWU to vary the Horticulture Award

Importance:High

Follow Up Flag:Follow up
Flag Status:Flagged

Categories:Jade

OFFICIAL 
 
Hi AMOD 
 
Can you please publish the below correspondence? 
 
Thanks 
 
Jess 
 
Jessica Gelsumini 
Associate to The Hon. Justice IJK Ross 
President 
 
Fair Work Commission  
Tel:  +61 3 8656 4506 
Fax:  +61 3 9655 0401 
chambers.ross.j@fwc.gov.au   

11 Exhibition Street, Melbourne Victoria 3000  
GPO Box 1994, Melbourne Victoria 3001  

 

From: Chambers ‐ Ross J <Chambers.Ross.j@fwc.gov.au>  
Sent: Friday, 2 July 2021 3:47 PM 
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2

To: Lyndal Ablett <lyndal.ablett@unitedworkers.org.au> 
Cc: BRogers@nff.org.au; Brent.Ferguson@aigroup.com.au; ETan@seyfarth.com; HSkene@seyfarth.com; 
peter@fruitgrowerstas.org.au; lucastonparkorchards@gmail.com; Stephen Crawford 
<stephen.crawford@nat.awu.net.au>; Ben Redford <Ben.Redford@unitedworkers.org.au>; Chambers ‐ Ross J 
<Chambers.Ross.j@fwc.gov.au> 
Subject: RE: Extension Request AM2020/104 ‐ Application by the AWU to vary the Horticulture Award 
 

OFFICIAL 
 
Dear Ms Ablett 
 
The request for an extension has been granted.  
 
The AWU and those supporting its application are to file reply evidence and submissions by no later than 12pm, 
Monday 5 July 2021. 
 
Kind regards 
 
Jess 
 
Jessica Gelsumini 
Associate to The Hon. Justice IJK Ross 
President 
 
Fair Work Commission  
Tel:  +61 3 8656 4506 
Fax:  +61 3 9655 0401 
chambers.ross.j@fwc.gov.au   

11 Exhibition Street, Melbourne Victoria 3000  
GPO Box 1994, Melbourne Victoria 3001  

 

From: Lyndal Ablett <lyndal.ablett@unitedworkers.org.au>  
Sent: Friday, 2 July 2021 3:29 PM 
To: Chambers ‐ Ross J <Chambers.Ross.j@fwc.gov.au> 
Cc: BRogers@nff.org.au; Brent.Ferguson@aigroup.com.au; ETan@seyfarth.com; HSkene@seyfarth.com; 
peter@fruitgrowerstas.org.au; lucastonparkorchards@gmail.com; Stephen Crawford 
<stephen.crawford@nat.awu.net.au>; Ben Redford <Ben.Redford@unitedworkers.org.au> 
Subject: Extension Request AM2020/104 ‐ Application by the AWU to vary the Horticulture Award 
Importance: Low 
 
Dear Associate 
 
AM2020/104 ‐ Application by the AWU to vary the Horticulture Award 
 
I refer to the above matter and to paragraph 2 of the Further Revised Directions requiring the AWU and those 
supporting its application to file any reply evidence they wish to reply upon and reply submissions by 4pm (AEST) on 
Friday 2 July 2021. 
 
The United Workers’ Union intends to file three witness statements in accordance with the direction however seeks 
an extension to file a further statement of Ms Joanna Howe and to file Submissions in Reply by 12 pm on Monday 5 
July 2021. 
 
The AWU has confirmed it does not object to this request and all interested parties which the UWU has contact 
details for have been notified of the our intention to seek this request and we have not received any objection.  
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All interested parties which the UWU has contact details for have been copied into this emails. 
 
Kind regards 
Lyndal Ablett 
Industrial Officer (VIC) 
United Workers’ Union 
 
M:  0423 598 124 
E:   lyndal.ablett@unitedworkers.org.au 
W: unitedworkers.org.au 
 

 
Email disclaimer: unitedworkers.org.au/emaildisclaimer 
 
 
 
 

From: Lyndal Ablett  
Sent: Friday, 2 July 2021 12:55 PM 
To: BRogers@nff.org.au; Brent.Ferguson@aigroup.com.au; ETan@seyfarth.com; HSkene@seyfarth.com; 
peter@fruitgrowerstas.org.au; lucastonparkorchards@gmail.com 
Cc: Ben Redford <Ben.Redford@unitedworkers.org.au> 
Subject: AM2020/104 ‐ Application by the AWU to vary the Horticulture Award 
 
Good afternoon 
 
AM2020/104 ‐ Application by the AWU to vary the Horticulture Award 
 
Please be advised that the United Workers’ Union intends to file three statements from lay witnesses today.  
 
We also intend to ask the Commission to allow us to file a further statement from Ms Joanna Howe and our 
Submissions in Reply by 12:00PM Monday 5 July 2021. 
 
Could you advise whether you would object to our request in that regard? 
 
All interested parties that the United Workers’ Union has contact details for have been copied into this email. 
 
Regards 
 
Lyndal Ablett 
Industrial Officer (VIC) 
United Workers’ Union 
 
M:  0423 598 124 
E:   lyndal.ablett@unitedworkers.org.au 
W: unitedworkers.org.au 
 

 
Email disclaimer: unitedworkers.org.au/emaildisclaimer 
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From: Celeste Miller <Celeste.Miller@unitedworkers.org.au>  

Sent: Friday, 19 March 2021 3:50 PM 

To: AMOD <AMOD@fwc.gov.au> 

Subject: AM2020/104 - Application to vary 15.2 of the Horticulture Award 

 

Dear Award Modernisations Team,  

 

The United Workers Union foreshadowed in filing our materials for the above variation application, 

that we would be seeking to confidentiality orders in relation to one witness.   

 

We attach a redacted (personal details) statement we seek to file and the application for 

confidentiality orders.  An unredacted version may be made available to the Commission if required 

at a later stage.   

 

Yours sincerely,  

 

Celeste Miller 

Industrial Officer | Farms 

United Workers Union 

*Please note my work days are Tuesdays, Thursdays and Fridays 

P: (03) 6220 3222 M: 0407 700 713 

A:  212 Liverpool St, Hobart, Tas 7000 

E:   celeste.miller@unitedworkers.org.au 

W: unitedworkers.org.au 

 

 

Email disclaimer: unitedworkers.org.au/emaildisclaimer  
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From: Celeste Miller <Celeste.Miller@unitedworkers.org.au>  

Sent: Friday, 19 March 2021 3:41 PM 

To: AMOD <AMOD@fwc.gov.au> 

Subject: AM2020/104 - Application to vary 15.2 of the Horticulture Award 

 

Dear Award Modernisation Team,  

Please find attached submissions and evidence filed on behalf of the United Workers’ Union in 

support of AM2020/104 – an application to vary clause 15.2 of the Horticulture Award 2020.   

Our submissions and evidence consist of:  

- Statement of Howe – including 3 attachments JH-1, JH-2 and JH-3 
- Statement of Robertson – including 4 attachments GR-1, GR-2, GR-3 and GR-4 
- Statement of McDonald (attachment RM-1 is included in doc) 
- Statement of Witness 1 - redacted 
- UWU Submissions 

 

We are making an application for confidentiality orders in relation to Witness 1 which we will file 

separately.   

For ease of access we have not scanned the PDFs in to the one file.  Due to email restrictions we will 

file the materials in batches – apologies for any inconvenience.   

Yours sincerely,  

 

Celeste Miller 

Industrial Officer | Farms 

United Workers Union 
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FAIR WORK COMMISSION 
  
Matter No.: AM2020/104 
 
Horticulture Award 2020 
 

 
SUBMISSIONS - UNITED WORKERS UNION 

 
 

1. On 16 December 2020, the Australian Workers Union (AWU) filed an application 

in the Fair Work Commission (FWC) known as AM2020/104 (the Application) 

pursuant to section 157 of the Fair Work Act 2009 (the FW Act) seeking a 

variation to the Horticulture Award 2020 (the Award). 

 

2. The United Workers Union (UWU) makes these submissions in support of the 

application. 

 
3. Together with these Submissions, UWU has filed the following: 

 
a. a witness statement made by Mr Rodney Noel McDonald (McDonald 

Statement); 
b. a witness statement made by Mr George Robertson (Robertson 

Statement); 
c. a witness statement made by Dr Joanne Howe (Howe Statement); and 

d. a witness statement made by a horticultural worker which, at the time of 

the filing of these Submissions was the subject of an application for a 

confidentiality order made pursuant to section 594 of the FW Act and who 

is referred to in these Submissions as “Witness 1” (Witness 1 
Statement). 

 
The United Workers Union 

 

4. The UWU is entitled to represent the industrial interests of employees covered by 

the Award, and members of UWU are engaged in the horticulture industry in 

Australia. 
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The application 
 

5. The Application seeks a determination that clause 15.2 the Award be varied as 

follows: 

 

a. Delete the existing clause 15.2(i) and insert the following:  

  

“15.2(i) A full-time, part-time or casual employee working under a piecework 

agreement must be paid for each hour of work performed at least the 

minimum rate payable for the employee’s classification and type of 

employment under this award. The minimum rate payable includes the casual 

loading prescribed in clause 11.3(a)(ii) for a casual employee.” 

 

b. Insert the following as a new clause 15.2(k):  

 

“15.2(k) The employer must keep a record of all hours worked by a 

pieceworker as a time and wages record.” 

 

6. The proposed variation preserves the longstanding practice of employers paying 

piecework rates in the Horticulture Industry while ensuring that the modern 

awards objective in section 134 of the FW Act are met, something that is not 

achieved by the clause 15.2 of the Award in its current form.   

 

7. Section 157 of the FW Act provides that FWC may make a determination varying 

a modern award, otherwise than to vary modern award minimum wages, if the 

FWC is satisfied that making the determination or modern award is necessary to 

achieve the modern awards objective. 

 

8. FWC can be satisfied that this determination is necessary to achieve the modern 

awards objective. In particular, the UWU relies on the following: 

 

a. the operation of clause 15.2 of the Award frequently results in employees 

covered by the Award being paid a wage that is less than the equivalent 

of the relevant modern award hourly minimum wage; 

 

b. the operation of clause 15.2 frequently results in employees covered by 

the Award who are average competent employees and who are 
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pieceworkers being paid less than at least 15% more per hour than the 

minimum hourly rate prescribed in the award for the type of employment 

and the classification level of the employee; 

 

c. clause 15.2 of the award is frequently misapplied and is unworkable; 

 

d. clause 15.2 fails to take account of changes in community standards and 

expectations in relation to paying workers low and unliveable wages.1  

 
e. the uncertainty in the operation of clause 15.2 of the Award results in 

circumstances where even an employer attempting to comply with the 

Award in setting piecework rates, faces strong likelihood that their rates 

are not Award compliant.2   

 

9. Further, the inclusion of a provision which creates a safety net based on the 

equivalent hourly minimum wage is an appropriate remedy to the situation which 

has emerged – that piecework rates under this Award frequently result in 

employees being paid a wage that is less than the Award hourly minimum wage 

relevant their type of employment and classification level. This type of 

mechanism has shown to be workable under other modern awards and 

enterprise agreements. For example: 

 
i. Building and Construction General On-site Award 2010: clause 

19.6(e); 

ii. Silviculture Award 2020: clause 15.2(a) and (b);  

iii. Sugar Industry Award 2020: clause 17.3(a) and (b); and  

iv. Wool Storage, Sampling and Testing Award 2010: clause 16(d) 

v. Real Estate Industry Award 2020: clause 16.7(c) and (f) 

vi. Textile, Clothing, Footwear and Associated Industries Award 2020: 

clause 10.9; 21.2(f) 

vii. Parwan Valley Mushrooms Enterprise Agreement 2019 

(AG2020/183) Clause 7(6)(h) 

 

1 Fair Work Bill 2008 (Explanatory Memorandum) at [518]. 
2 See Fair Work Ombudsman (FWO), Harvest Trail Inquiry Report, p 26: As a part of the inquiry the FWO 
investigated 638 employers and found that in over half of the investigations conducted the employers had 
failed to comply with Australian workplace laws.    
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b. A clause requiring the keeping of records is warranted and justified. There 

is no requirement in the FW Act or the Fair Work Regulations 2009 (Cth) 

for employers to keep hours of work records for employees paid a 

piecework rate. Consequently, there is a common tendency for employers 

covered by the Award to not to keep records of hours worked for 

employees paid a piecework rate. 

 

10. FWC can be satisfied that the determination sought is necessary to achieve the 

modern awards objective because, taking into account the grounds outlined in 

paragraph 8 above, the Award does not provide a fair and relevant minimum 

safety net of terms and conditions. The Award fails take account of: 

a. the relative living standards and the needs of the low paid; 

b. the need to encourage collective bargaining; 

c. social inclusion through increased workforce participation; 

d. the need to provide additional remuneration for employees working: 

i. irregular, unsocial or unpredictable hours; 

ii. overtime; 

iii. weekends and public holidays; or 

iv. shifts.   

e. productivity of employees and businesses; 

f. the regulatory burden of enforcing the Award;  

g. the need for a simple, stable and sustainable modern award system; and 

h. the likely impact on employment growth, performance and the 

competitiveness of the national economy.3  

 

The workers 
 

11. There are estimated to be over 130,000 employees working in the horticulture 

sector, although it is recognised that the actual number is likely to be significantly 

higher (Howe Statement at [8] and [13-18]).   

 

12. Common features associated with the work performed by employees in the 

horticulture industry who are paid by piecework rates include: 

 

3 FW Act, s 134. 
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a. picking and packing fruit and vegetables; stripping or pruning; thinning 

fruit and vegetable crops; tasks associated with the collection and 

distribution of produce; and 

 

b. performing work that is highly physical; workers are required to engage in 

intense, sometimes demanding labour, working outside, sometimes at 

height, sometimes in difficult weather or environmental conditions. 

13. Common features associated with employees working in the horticulture industry 

who are paid by piecework rates include: 

 

a. a significant proportion of the horticulture workforce are engaged on a 

casual basis. 

 

b. a significant proportion of the horticulture workforce is engaged on a 

contracting or labour hire basis where, instead of being employed directly 

by a farm or producer, they are employed by a labour hire supplier who is 

engaged by the farm or producer to provide labour. 

 

c. a significant proportion of the workforce is seasonal or temporary; 

 

d. prior to COVID-19, the main source of farm labour for harvesting fruit and 

vegetables were temporary migrants; and  

 

e. a substantial cohort of the horticultural workforce is undocumented 

migrant workers. (Howe Statement at [9-10]) 

 

14. Attributes that are associated with a workforce which is predominantly made up 

of temporary migrants include: 

i. cultural and language barriers; 

ii. suspicion of government; 

iii. little or no knowledge about workplace rights and obligations in 

Australia; and 

iv. a lack of understanding about how to ensure their entitlements are 

provided and where to find assistance.4  

4 FWO, Harvest Trail Inquiry Report, p 32 (https://www.fairwork.gov.au/how-we-will-help/helping-the-
community/campaigns/national-campaigns/harvest-trail-inquiry). 
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Background to the Award and clause 15.2 
 

15. The Award was made pursuant to section 576E of the Workplace Relations Act 

1996 and a Request made by the then Minister for Employment and Workplace 

Relations that the Australian Industrial Relations Commission (AIRC) undertake 

an award modernisation process5.  

 

16. At the time the Award was made, no single existing instrument could be said to 

apply generally in the industry.6 The Award is largely based on the Horticultural 

Industry (AWU) Award 2000 (the 2000 Award), but also involved rationalising the 

provisions of a number of awards and Notional Agreements Preserving State 

Awards (NAPSAs) containing an extremely diverse range of conditions7, including 

the conditions relating to piecework rates. These awards included: 

 

a. Farming and Fruit Growing Award, 2005, (Tas), [AN1770032]; 

b. Fruit and Vegetable Growing Industry Award – State 2002, (QLD), 

[AN140126]; 

c. Hop Industry Award 2001, (Federal), [AP811240]; 

d. Horticultural Industry (State) Award, (NSW), [AN120247]; 

e. Horticulturalists Award, (Tas), [AN170045]; 

f. Mushroom Industry Employees (State) Award, (NSW), [AN120357]; 

g. Pastoral Industry Award 1998, (Federal), [AP792378CRV]; 

h. Pastoral Industry (South Australia) Award, (SA), [AN150104]. 

i. Tea Industry Award – State 2003, (QLD), [AN140295]; 

j. The Dried Vine Fruits Industry Award, 1951, (WA), [AN160101]; 

k. The Farm Employees’ Award 1985, (WA), [AN160126]; and 

l. The Fruit Growing and Fruit Packing Industry Award, 1979, (WA) 

[AN160134]. 

5 [2009] AIRCFB 345 
6 Award modernisation variation decision at [13] 
7 National Farmers Federation and the Australian industry Group [2009] AIRCFB 966 (Award Modernisation variation decision) 
at [6]; Award Modernisation Statement [2009] AIRCFB 50 at [30] 
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17. Of the ten awards set out above, five contained a safety net provision similar to 

what is sought in the Application, ensuring that pieceworkers receive at least the 

equivalent of the relevant minimum hourly wages.8  

 

18. When the Award was first proposed, it provided as follows: 

 

“15.1 A full-time, part-time or casual employee may enter into an agreement to be 

paid piecework rates instead of the rate of pay which would otherwise apply to the 

type of employment and to the work performed by the employee. 

 

15.2 Work may only be paid for at piecework rates where the piecework rates fixed 

by agreement enable the average employee working the ordinary hours of work to 

earn at least 15% more than the minimum hourly rate prescribed by this award for 

the type of employment and the work to be performed. 

 

15.3 The piecework rates fixed in accordance with the requirements of these 

provisions will be paid for all work performed in accordance with the piecework 

agreement. 

 

15.4 Where the earnings of an employee paid at piecework rates fall below the 

ordinary time rates prescribed by this award for more than three consecutive ordinary 

working days, the piecework agreement may be terminated by either party. 

 

15.5 Agreements for payment by piecework rates must be recorded in writing and 

signed by the employee and the employer. The agreement must record the type of 

employment of the employee, the work to be performed, the appropriate minimum 

hourly rate for the type of employment and work to be performed, the times when the 

work is to be performed, the piecework rate payable and the duration of the 

agreement. 

 

15.6 In no case will a full-time, part-time or casual employee working under a 

piecework agreement be paid less than the prescribed ordinary rate payable to the 

employee for the hours of worked performed.” 

 

8 Fruit and Vegetable Growing Industry Award – State 2002, (QLD), [AN140126], cl 4.5; Tea Industry Award – State 2003, 
(QLD), [AN140295] cl 4.2; the Dried Vine Fruits Industry Award, 1951, (WA), [AN160101], cl 23; The Farm Employees’ Award, 
1985, (WA), [AN160126] cl 1B(4); The Fruit Growing and Fruit Packing Industry Award, cl 24A(4). 
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19. In about August 2009, Minister for Employment and Workplace Relations signed 
a consolidated version of a varied award modernisation request which relevantly 
provided as follows: 

 
“Piece workers  
  
43. The NES apply to a piece worker.  
  
44. The NES rely on modern awards to define a piece worker and set out rules 
relating to the payment of NES entitlements (based on ordinary hours of work) for a 
piece worker.  
  
45. In modernising awards, the Commission must have regard to whether it is 
appropriate to include:  
  
(a) a definition of piece worker in a modern award that applies to these types of 
employees (if an employee is employed on the basis of hours worked, it is not 
expected that such employees would be defined as piece workers); or  
  
(b) a provision that would provide a calculation of payment, a payment rate, or a 
payment rule in relation to a piece worker employee with respect to paid leave or 
paid absence under the NES. For example, a method of making payment to a piece 
worker employee when that employee is absent on annual leave. Any provisions 
setting out a calculation payment must take into account the various methods by 
which a piece worker may be remunerated under the modern award, including by 
incentive payments or bonuses. 
 
… 
 
Horticulture Industry  
  
50. The Commission should enable employers in the horticulture industry to continue 
to pay piecework rates of pay to casual employees who pick produce, as opposed to 
a minimum rate of pay supplemented by an incentive based payment.  
  
51. Where a modern award covers horticultural work, the Commission should:  

 
• have regard to the perishable nature of the produce grown by particular 
sectors of the horticulture industry when setting the hours of work provisions 
for employees who pick and pack this produce; and  
 
• provide for roster arrangements and working hours that are sufficiently 
flexible to accommodate seasonal demands and restrictions caused by 
weather as to when work can be performed.   
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20. The Award was later varied, on application, such that clause 15 was varied as 

follows9: 

 
“15.1 A An employer and a full-time, part-time or casual employee may enter into an 

agreement for the employee to be paid a piecework rate rates instead of the rate of 

pay which would otherwise apply to the type of employment and to the work 

performed by the employee. An employee on a piecework rate is a pieceworker. 

 

15.2 Work may only be paid for at piecework rates where the piecework rates fixed 

by agreement enable the average employee working the ordinary hours of work to 

earn at least 15% more than the minimum hourly rate prescribed by this award for 

the type of employment and the work to be performed. 

 

15.2 The piecework rate fixed by agreement between the employer and the 

employee must enable the average competent employee to earn at least 15% more 

per hour than the minimum hourly rate prescribed in this award for the type of 

employment and the classification level of the employee. The piecework rate agreed 

is to be paid for all work performed in accordance with the piecework agreement. 

 

15.3 The piecework rates fixed in accordance with the requirements of these 

provisions will be paid for all work performed in accordance with the piecework 

agreement. The calculation of piecework rates in clause 15.2 for casual employees 

will include the casual loading prescribed in clause 10.4 (b). 

 

15.4 Where the earnings of an employee paid at piecework rates fall below the 

ordinary time rates prescribed by this award for more than three consecutive ordinary 

working days, the piecework agreement may be terminated by either party. An 

agreed piecework rate is paid instead of the minimum wages specified in clause 14 - 

minimum wages. 

 

15.5 The following clauses of this award do not apply to an employee on a piecework 

rate: 

 

(a) Clause 22 - Ordinary hours of work and rostering; and 

(b) Clause 24 - Overtime; and 

9 Re National Farmers Federation and the Australian Industry Group [2009] AIRCFB 966 
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(c) Clause 24.5 - Meal allowance. 

 

15.6 The employer and the individual employee must have genuinely made the 

piecework agreement without coercion or duress. 

 

15.5 Agreements for payment by piecework rates must be recorded in writing and 

signed by the employee and the employer. The agreement must record the type of 

employment of the employee, the work to be performed, the appropriate minimum 

hourly rate for the type of employment and work to be performed, the times when the 

work is to be performed, the piecework rate payable and the duration of the 

agreement. 15.7 The piecework agreement between the employer and the individual 

employee must be in writing and signed by the employer and the employee. 

 

15.8 The employer must give the individual employee a copy of the piecework 

agreement and keep it as a time and wages record. 

 

15.6 In no case will a full-time, part-time or casual employee working under a 

piecework agreement be paid less than the prescribed ordinary rate payable to the 

employee for the hours of worked performed. 15.9 Nothing in this award guarantees 

an employee on a piecework rate will earn at least the minimum ordinary time weekly 

or hourly wage in this award for the type of employment and the classification level of 

the employee, as the employee's earnings are contingent on their productivity. 

 

15.10 For the purposes of the NES: 

 

(a) The base rate of pay for a pieceworker is the base rate of pay as defined in the 

NES. 

(b) The full rate of pay for a pieceworker is the full rate of pay as defined in the NES. 

 

21. The variation made to clause 15 of the Award (which is most relevant to this 

matter) was made by the AIRC on the basis that the Commission found (a) the 

absence of a guaranteed minimum payment provision in the 2000 Award 

weighed against including such a provision in the modern award (or deleting the 

one that had been included), and (b) that the meaning of clause 50 of the 
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consolidated award modernisation request was such that a provision providing for 

a guaranteed minimum payment provision should not be included10. 

 

Clause 15.2 of the Award 
 

22. Clause 15.2 of the Award was considered extensively by the Federal Court in 

Fair Work Ombudsman v Hu (No 2)11 (Hu No 2) and Fair Work Ombudsman v 

Hu12  (the Hu Appeal). Several key principles can be drawn from the decisions of 

the Court: 

 

a. Clause 15.2 is a protective provision designed to provide a safeguard for 

pieceworkers13. 

 

b. While clause 15.2 requires the piecework rate to be fixed by agreement, 

in practical terms, this will almost invariably mean that the employer fixes 

the rate, and the employee decides whether to accept it14. 

 

c. The clause requires the minimum piecework rate to be determined by the 

following method: 

 
i. First, ascertain the hourly rate prescribed under the Award for the 

type of employment and the classification level of the employee 

(including, for example, casual loading if applicable) and then add 

15% to that amount. 

 

ii. Second, the hypothetical “average competent employee” must be 

identified.  

 

iii. Third, identify the hypothetical hourly pick rate of the “average 

competent employee” performing the work at the particular place 

of work at that particular time. 

 

10 Award modernisation variation decision  at [20] 
11 [2018] FCA 1034 
12 [2019] FCAFC 133 
13 Hu No 2 at [24], [140]; Hu Appeal [74] and [75] per Bromberg J 
14 Hu No 2 at [25]; see also McDonald Statement at [12]; Witness 1 Statement at [10] 
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iv. Fourth, divide the hourly rate plus 15% by the hourly pick rate of 

the hypothetical “average competent employee” or, where an 

employer has already set a piecework rate, the employer can 

compare the hourly pick rate of the “average competent employee” 

against the calculation performed at paragraph i above15. 

 
d. The determination of the pick rate of the “average competent employee” is 

not an arithmetical exercise, but rather a predictive, theoretical exercise16. 

For example, for fruit or vegetable pickers, the hourly pick rate of the 

“average competent employee” would be dependant upon the average 

quantity of fruit or vegetables such an employee would pick per hour. 

 

e. The “average competent employee” is not necessarily “proficient” but at 

least “suitable, sufficient for the purpose, adequate” and must be selected 

from the pool of competent employees.17 An employee who is not 

competent, for example, an employee who is still in training, must be 

excluded when determining the “average competent employee”18.  

 

f. To determine what such a hypothetical employee will be able to earn, 

factors both personal and external to the hypothetical employee must be 

considered. These factors include: 

 
i. personal characteristics, such as diligence, aptitude, and 

experience; and an assumption that training and induction has 

been provided; 

 

ii. personal characteristics such as age, strength, and stamina (which 

while not relevant, on the evidence, in the case of picking 

mushrooms, may be relevant in relation to “some other types of 

horticulture”); 

 
iii. the general level of experience of the available workforce 

considered as a whole; and 

 

15 Hu No 2 at [26] – [27] 
16 Hu No 2 at [28]-[29] 
17 Hu No 2 at [31]. 
18 Hu No 2 at [30] & [85]. 
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iv. external factors which may include density, quality, size of the 

product, the prevalence of unhealthy product which may be 

affected by growing conditions, as well as the nature and quality of 

the equipment provided.19 

 
23. To be compliant with clause 15.2 of the Award, a piecework rate must not only be 

at a level which would allow the average competent employee to earn at least 

15% more than the minimum hourly rate at the time the agreement is entered 

into, but must also be adjusted by the employer if the piecework rate later 

becomes inadequate (because, for example, if the minimum rates prescribed by 

the Award increased during the employment, but also if other variables 

associated with the fixing of the rate change)20.  

 

24. Whilst the requirement to constantly vary the piecework rate can be a precarious 

task for the employer, “[a]n employer fixing a piecework rate fixed in an 

employment agreement takes a risk that the agreement will not comply with cl 15 

of the Award“21. 

 

The legal consequence of non-compliance with clause 15.2 of the Award 
 

25. A piecework rate which is set at a rate less than the rate required by the 

operation of clause 15.2 is a breach of the Award and a contravention of the FW 

Act.22 However, an employee subject to a non-compliant piecework agreement 

does not, by result of the breach, become entitled to the “non piecework 

provisions” of the Award. The only recompense for the employee is that they are 

instead is entitled to an award of compensation calculated as the difference 

between the piecework rate that was paid and the piecework rate that ought to 

have been paid23. 

 

The operation of clause 15.2 of the Award frequently results in employees covered by 
the Award not being paid the relevant modern award hourly minimum wage and 
frequently results in average competent workers being paid less than at least 15% 
more per hour than the minimum hourly rate. 

19 Hu No 2 at [33]-[38]. 
20 Hu No 2 at [139] 
21 Hu No 2 at [49] 
22 FW Act, s 45. 
23 Hu Appeal at [26] per Flick and Reeves JJ; Hu No 2 at [146] – [149] 
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26. The modern awards objective requires the establishment and maintenance of a 

safety net of fair minimum wages and a fair and relevant minimum safety net of 

terms and conditions. 

 

27. Clause 15 of the Award provides that, for example, an employee engaged in fruit 

or vegetable picking and packing, thinning or pruning is entitled to an hourly rate 

of pay of $19.84. If that employee is engaged as a casual employee, clause 11.3 

provides there must be a loading of 25% of the hourly rate paid in addition 

($24.80 per hour). 

 
28. The piece rate concept is based on the idea that an employee is given the 

opportunity to earn more than a minimum rate of pay, in exchange for higher 

productivity, but could be paid less than a minimum rate of pay as a result of 

lower productivity. 

 

29. However, such a clause, in order to be fair: 

 
a. must provide the employee with a fair opportunity to earn more than the 

minimum rate; 

 

b. should not result in employees earning less than the minimum rate, on a 

frequent basis; and 

 

c. should not result in employees rarely or never earning more than the 

minimum rate. 

 

30. The operation of clause 15.2 of the Award frequently results in employees 

engaged on a casual basis to perform, for example, fruit or vegetable picking and 

packing, thinning or pruning being paid less than $24.80 per hour (or less than 

the relevant Award minimum rate which applies from time to time): 

 

a. In 2015, the Senate Education and Employment References Committee 

conducted an inquiry into the impact of Australia's temporary work visa 

programs on the Australian labour market and on the temporary work visa 

holders. In its Final Report, entitled “A National Disgrace: The Exploitation 

of Temporary Work Visa Holders”, the Committee referenced empirical 
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fieldwork research conducted in 2013 and 2014 across Victoria (Bendigo, 

Maffra, and Mildura), Tasmania and the Northern Territory by Dr Elsa 

Underhill and Professor Malcolm Rimmer, from Deakin University and La 

Trobe University respectively which found that horticulture workers 

including working holiday maker visa workers experience significant 

vulnerability in the harvesting sector in Australia and below award 

average hourly rates of pay24. 

 

b. In 2016, the Victorian Government commissioned an inquiry into the 

Labour Hire Industry and Insecure Work. The inquiry heard evidence that 

workers in horticulture were frequently paid less than minimum wage 

rates due to, among other things, “the inadequate use of piecework rates”, 

and evidence of exploitative labour practices including: 

• “… ignorance of the correct pay rate by growers; 

• being unable to afford to pay the correct rate and paying less; 

• paying cash in hand; 

• applying piecework rates where the applicable award does not permit 

this practice; 

• no written piece rate agreement; 

• changing paid employment to voluntary after the employment has 

commenced; 

• lack of clarity over whether payments are taxed; 

• inadequate payslips; 

• harassment, bullying and sexual harassment; 

• unfair sacking; 

• accommodation in farm sheds with a mattress on the floor; 

• lack of training and supervision; and  

• lack of record keeping”25              

 

c. Between April and May 2019, UWU undertook a survey of over 650 farm 

workers across Victoria and NSW. The results of the survey demonstrated 

that workers were paid average daily and hourly rates of pay that were 

significantly less than the average competent employee rate, the 

24 Senate Education and Employment References Committee, A National Disgrace: The Exploitation of Temporary Work Visa 
Holders, March 2016, page 169 
25 Victorian Inquiry into the Labour Hire Industry and Insecure Work, Final Report, Victorian Government, 31 August 2016, page 
158 
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equivalent hourly rate, and the federal minimum wage. The average 

hourly pay of all workers surveyed was $14.80. The lowest reported 

hourly wage was $4.60, and the highest was $37.50. 64.2% of workers 

reported earning less than the equivalent hourly rate, which at the time 

the survey was conducted was $23.66. (Robertson Statement at [9 - 12] 

referencing the Farm Workers Speak Out Report 2019) 

 

d. In 2017 the National Temporary Migrant Work survey of 4,322 temporary 

migrants in Australia found that the worst paid jobs are in fruit and 

vegetable picking, where 15% of participants said they had earned $5 an 

hour or less and 31% had earned $10 an hour or less26[(Howe Statement 

at [21]). 

 

e. These studies are consistent with the lived experience of workers in 

horticulture earning piecework rates: 

 

i. During 2018 – 2020, Rodney McDonald (McDonald) worked at 

various locations earning piecework rates for picking and stripping. 

Some of McDonald’s experiences while performing this work 

included: 

 

1. During 2018, while engaged in picking work, McDonald 

never earned at least the minimum Award rate of pay for 

the relevant work (McDonald Statement at [51]) 

 

2. During 2019, while engaged in pruning, McDonald never 

earned at least the minimum Award rate of pay for the 

relevant work (McDonald Statement at [43]) 

 
ii. During 2020, Witness 1 worked at various locations earning 

piecework rates for picking and stripping. Some of Witness 1’s 

experiences while performing this work included: 

 

1. between about August 2020 and about October 2020, 

Witness 1 worked at a medium sized fruit farm picking 

26 Laurie Berg and Bassina Farbenblum, Wage Theft in Australia: Findings of the National Temporary Migrant Worker Survey 
(Report, November 2017) 30 annexure JH-3 to Howe Statement 
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avocados and mandarins, and was paid less than the 

minimum award rate of pay for the relevant work (Witness 

1 Statement at [12] and [13]); and 

 

2. between about April 2020 and June 2020, Witness 1 

worked at a medium sized grape farm picking grapes, and 

was paid less than the minimum Award rate of pay for the 

relevant work (Witness 1 Statement at [16]). 

 

31. Further, the Award does not limit the types of duties that can be performed for a 

piecework rate. In addition, employees performing additional duties that are not 

contributing to their “tally” can take a significant amount of time to complete the 

duties. The result of this is that a substantial portion of work performed by the 

employees is completely unremunerated (Witness Statement 1 at [14]; McDonald 

Statement at [19]).  

 

32. If the determination is made, the piecework concept envisaged by clause 15.2 of 

the Award will continue to form part of the Award. Similar to other Awards,27 the 

determination provides that workers covered by clause 15.2 of the Award must 

be paid at least the minimum rate payable for the employee’s classification and 

type of employment under the Award. This results in the piecework clause being 

applied in a manner that is fair, and consistent with the modern awards objective.  

 
Unworkability 

 

33. Clause 15.2 of the Award requires a piecework rate to be fixed by agreement 

between the employer and the employee which enables the “average competent 

employee” to earn at least 15% more per hour than the minimum hourly rate 

prescribed to apply to the type of work and classification level of the employee. 

This clause is unworkable, because: 

 

a. Piecework rates are rarely fixed by agreement and are instead imposed 

unilaterally on employees at the point of employment28. Piecework 

27 See paragraph [9].  
28 See Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034 at [25] 
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employees have no input or participation in the making of these 

“agreements”. For example: 

 

i. Frequently, the rates are simply displayed on a noticeboard 

(McDonald Statement at [11]); 

ii. Frequently, workers believe they must either sign a piecework 

arrangement or they would not be given work (McDonald 

Statement at [12]; Witness 1 Statement at [10], Robertson 

Statement at [24] and [26]); 

iii. Frequently, workers are simply told that the piecework rate is the 

one set by the “growers association” or some other authoritative 

body (McDonald Statement at [25(b)], Robertson Statement at 

[27]); 

iv. Frequently, workers do not understand the basis or derivation of 

the piece rate (Witness 1 Statement at [6], [22], Robertson 

Statement at [19], [21]); and 

v. Frequently, workers are not given a piecework rates agreement at 

all (Witness 1 Statement at [20]). 

 

b. The clause requires a complex, predictive, theoretical exercise to be 

performed by an employer to ascertain the hourly rate that the average 

competent employee is able to earn at the piecework rate29. This complex 

process requires factors to be considered including workers’ personal 

characteristics and also various external factors. 

 

c. This complex process to ascertain the hourly rate that the average 

competent employee is able to earn required by the clause requires an 

ongoing assessment, taking into account shifting variables such as, for 

example, product density, quality, size, health, growing conditions, the 

nature and quality of the equipment provided30 and changes in award 

minimum rates of pay31(Howe Statement at [23]). 

 
d. The application of clause 15.2 commonly results in a failure to properly 

take into account factors such as workers’ personal characteristics, and 

29 Hu (No 2) at [28] 
30 Hu (No 2) at [36] 
31 Hu (No 2) at [140] 

2713

2713



external factors such as those associated with the product and 

environmental conditions. For example: 

 

i. Most commonly, the methodology used to fix a piece rate is 

derived from the performance of the fastest, most skilled or most 

experienced worker or from performance of a task in a short 

interval not reflective of a day’s work (McDonald Statement at [25]; 

 

ii. Frequently, the health, size or abundance of the produce is not 

properly taken into consideration (McDonald Statement at [28], 

[29], [31]; Witness 1 Statement at [6], [7]); 

 

iii. Frequently, physical factors such as the size of the trees and their 

location, or the quality of previous years’ pruning and weather 

conditions are not taken into account (McDonald Statement at 

[30], [35], [37]); 

 

iv. Frequently, specific requirements associated with the work are not 

taken into account (McDonald Statement at [32]; Witness 1 

Statement at [14]); and 

 

v. Frequently, other physical factors such as fatigue and injury are 

not taken into account (McDonald Statement at [36]; Witness 

Statement 1 at [16]); 

 

e. It is also rare that the assessment of the hourly rate that the average 

competent employee is able to earn at the piecework rate is adjusted 

during the life of the “agreement” properly, to take into account the shifting 

variables which affect the assessment, and are required to be taken into 

account. For example: 

 

i. McDonald Statement at [25 (c), (d) and (e)]. 

ii. Robertson Statement at [8] and [28] 

 

34. While the difficulties associated with the application of clause 15.2 of the Award 

in determining the average competent picker still remain, the determination 

removes the unfairness that is currently being borne by employees as a result of 
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the operation of the clause. If the variation sought is granted, similar to other 

Awards,32 pieceworkers covered by the Award would still be paid piecework rates 

but, as a safety net, at a minimum the workers would receive the minimum rate 

payable for the employee’s classification and type of employment under the 

award. Thus, alleviating the effect of exploitative piecework rates that are 

prevalent throughout the industry.  

 

Record keeping 
 

35. As set out at paragraph 9.b above, a clause requiring the keeping of records is 

warranted and justified, because there is no obligation under the FW Act or the 

Fair Work Regulations 2008 (Cth) on employers to keep hours of work records for 

piecework employees. Consequently, the common tendency for employers 

covered by the Award not to keep records of hours worked by pieceworkers. This 

is a factor that inhibits the ability of an employee to determine whether they are 

being paid the at least the minimum required under clause 15.2 of the Award.33 

See McDonald Statement at [24]; Witness 1 Statement at [20], Robertson 

Statement at [22] and [23]. 

 

The modern awards objective 
 

36. The determination sought by the Application is necessary to achieve the modern 

awards objective because: 

 

a. The variation to the Award sought is necessary to properly take into 

account the relative living standards and needs of the low paid: 

 

i. Current arrangements made under the existing Award clause 15.2 

have resulted in an untenable situation whereby vulnerable 

horticulture workers who are competent and experienced in the 

industry are frequently paid piecework rates that do not enable 

them to earn their equivalent minimum hourly rate of pay, much 

less the minimum hourly rate of pay plus 15%. (Howe Statement at 

[19, 22 and 25) 

32 See paragraph 9 above. 
33 Statement of Mr Robertson at [22]-[23] 
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ii. Being paid below what Australia deems a minimum payment for 

workers in the industry has resulted in significant consequences 

on the lives of horticultural workers including: 

1. Working more than 12 hours a day in painful conditions in 

an attempt to earn enough money to survive (Witness 1 

Statement at [32]); 

2. Forgoing essential items such as food or living on foods 

such as instant noodles (Witness 1 Statement at [26] and 

[27]); 

3. Missing important payments like rent and car payments or 

being forced to borrow money (McDonald Statement at 

[45]; Witness 1 Statement at [28] and [30]); 

4. Relying on other family members taking on additional work 

to make ends meet (McDonald Statement at [46]); and 

5. Living with the uncertainty of whether you were going to 

make enough money each week to keep living (McDonald 

Statement at [39]). 

iii. The variation sought ensures that employees covered by the 

Award who are paid piecework rates have an at least adequate 

standard of living. This variation ensures that these employees are 

not falling below what has been set as our minimum standards and 

enable the workers to access at least the minimum standard of 

living society deems acceptable in Australia.  

 

b. The variation to the Award sought is necessary to properly take into 

account the need to encourage collective bargaining: 

 

i. A situation in which employees can be paid below minimum award 

wages, purportedly in compliance with the Award, or at least in 

circumstances where ensuring compliance with the Award is 

extremely difficult, is a disincentive to collective bargaining.   

ii. As set out at paragraph 33 above, in accordance with the Award, 

the minimum piece rate payable changes throughout the life of the 

agreement.  Formulating a collective bargaining agreement that 

requires employees to be “better off overall” is therefore incredibly 

problematic.  
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iii. There have been significant efforts by UWU to make enterprise 

bargaining agreements within the coverage of this award 

(Robertson Statement at [17]). These efforts have proven to be 

extremely challenging. Including a minimum payment entitlement 

for pieceworkers would assist in the ability to demonstrates 

whether a proposed collective agreement was better off overall 

and to seek collective arrangements.  

 

c. The variation to the Award sought is necessary to properly take into 

account the need to promote social inclusion through increased workforce 

participation: 

 

i. The prospect of working in difficult conditions both environmentally 

and physically, in circumstances where it is difficult to earn even 

the equivalent of the award minimum wage, is a disincentive in 

relation to workforce participation (McDonald Statement at [41], 

[49], [50] and [52]; Witness 1 Statement at [10], [11], [12], [17], and 

[32]). The variation to the award that is sought by this Application 

would incentivise workforce participation in this sector of the 

industry. 

 

d. The variation to the Award sought is necessary to properly take into 

account the need to promote flexible modern work practices and the 

efficient and productive performance of work because: 

 

i. To comply with clause 15.2 employers must engage in a complex 

theoretical exercise which is rarely carried out properly. If the form 

of clause 15.2 was intended to promote the efficient and 

productive performance of work, it has failed to do so because: 

 

1. it disincentivises workforce participation and engagement 

in work, because it frequently results in remuneration below 

that which is equivalent to the minimum award rate 

(McDonald Statement at [40] and [41]; Witness Statement 

1 at [12], [17], [24] and [32]); and 

2. An employer who attempts to comply with the clause is 

required to engage in an onerous and multi-factor 
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assessment which must be reviewed every time there is a 

change in one of the many variables that make up its 

composition. 

 

e. The variation to the Award sought is necessary to properly take into 

account the need to ensure that employees are provided with additional 

remuneration for working overtime, unsocial, irregular or unpredictable 

hours, on weekends of public holidays or shifts. Pieceworkers are not 

provided with additional remuneration for working overtime, unsocial, 

irregular or unpredictable hours, on weekends, on public holidays or 

shifts. 

 

f. The variation to the Award sought will not have an adverse impact on 

business, including on productivity, employment costs and the regulatory 

burden because: 

 
i. The variation sought will not have an adverse impact on 

productivity and will in fact improve productivity because: 

 

1. the incentivisation that comes from the prospect of earning 

more than the minimum award rate though a piecework 

rate is retained; and 

 

2. the disincentive in relation to workforce participation and 

engagement in work that results from the likelihood that the 

pieceworker is going to engage in physically and 

environmentally difficult work for less than the equivalent 

minimum award wage is removed (McDonald Statement at 

[40], [41] and [50]; Witness Statement 1 at [24] and [34]). 

 
ii. The variation sought will ease the regulatory burden. Currently, 

every employer who is failing to properly engage in the “complex, 

predictive, theoretical exercise” required to ascertain what a 

hypothetical average competent employee might earn is likely to 

be in breach of the award. This includes those who may complete 

the exercise at the point of agreement, but then fail to adjust the 

piece rate to take into account the myriad of factors which affect 
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the calculation. A provision which requires at least the minimum 

award wage to be paid provides a simple mechanism to allow for 

compliance while retaining the piecework rate incentive. 

 

iii. Currently, pieceworkers are frequently paid less than the 

equivalent minimum hourly award rate. The insertion of a provision 

which would ensure all pieceworkers are paid at least the award 

minimum would increase employment costs. However this impact 

must be measured against: 

 

1. An improvement in productivity (see paragraph i above); 

and 

2. An easing of the regulatory burden (see paragraph ii 

[above); and 

3. The other factors which make up the modern awards 

objective, and which weigh in favour of the variation 

sought. 

 

g. The variation to the Award sought is necessary to properly take into 

account the need to ensure a simple, easy to understand, stable and 

sustainable modern award system for Australia that avoids unnecessary 

overlap of modern awards because: 

 

i. The current clause is not simple, stable, and sustainable. The 

clause by its very nature is everchanging.34 The insertion of a 

provision which would ensure all pieceworkers are paid at least the 

award minimum will provide stability for pieceworkers covered by 

the Award.  

ii. The current clause is not easy for people to understand. This is 

demonstrated by the widespread non-compliance with the 

clause,35 and also that piecework rates are rarely set in 

accordance with the clause (McDonald Statement at [25]). 

 

34 See paragraph 33 
35 FWO, Harvest Trail Inquiry Report, at p26. 
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h. The variation to the Award sought will not have an adverse impact on 

employment growth, inflation and the sustainability, performance and 

competitiveness of the national economy, because: 

 

i. As set out at paragraphs d and g above, employees will have a 

greater incentive to work as they will be being fairly remunerated; 

ii. Currently employees are regularly receiving below the minimum 

rate payable. By providing these employees with a fair payment 

will mean they have more money to spend in the Australian 

economy; and 

iii. The variation encourages competitive practices. Currently, the 

difficulties in enforcing compliance with the Award means that 

employers who want to pay their employees fair rate will likely be 

undercut on labour costs. This results in a race to the bottom 

(Robertson Statement at [17]). By ensuring all pieceworkers are 

paid at least the minimum hourly rate applicable, labour costs will 

be fair across the board encouraging fair competition amongst 

employers in the horticultural sector.  

 

37. By virtue of the reasoning set out in paragraphs 6 to 36 above, the variation 

proposed by the Application is necessary to achieve the modern awards objective 

and therefore the determination should be made.   
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From: Celeste Miller <Celeste.Miller@unitedworkers.org.au>  

Sent: Wednesday, 17 February 2021 5:52 PM 

To: AMOD <AMOD@fwc.gov.au> 

Cc: stephen.crawford@nat.awu.net.au; Ben Redford <Ben.Redford@unitedworkers.org.au> 

Subject: AM2020/104 - Correspondence & Proposed Amended Directions 

Dear President Ross, 

Application by Australian Workers Union – Horticulture Award 2020 (AM2020/104) 

We refer to this matter. 

Interested party in the proceedings 

The United Workers’ Union (UWU) in an interested party in these proceedings and is entitled to 
represent the industrial interests of employees covered by this Award.  

UWU intends to support the application, and we request that we be heard on the matter. 

Directions 

On 18 December 2020 the Commission made Directions in relation to this matter. 

We respectfully request these Directions be amended as set out below: 

1. The AWU is to file any evidence it wishes to rely upon and submissions by 4pm on Friday, 5 
March 2021.   

2. The UWU is to file any evidence it wishes to reply upon and submissions by 4pm on 
Friday 19 March 2021 

2. 3. Any parties opposing the AWU’s application are to file any evidence they wish to rely 
upon and submissions by 4pm on Friday, 14 May 2021.   

3. 4. The AWU and the UWU is are to file any reply evidence it wishes they wish to reply upon 
and reply submissions by 4pm on Friday, 11 June 2021.     

 4. 5. The matter will be listed for Mention on Wednesday, 16 June at 9:30am.  

 5. 6. The matter will be the subject of an oral hearing on 6, 7 and 8 (with 9 July reserved) 
commencing at 9:30am.  

6. 7. Submissions to be filed in both Word and PDF formats to amod@fwc.gov.au.   

            7. 8. The parties are granted liberty to apply to vary the above directions 

We have sought the consent of AWU in relation to these proposed amendments and have been 
advised they do not consent to them being made. However, we ask that the Commission note the 
following, in support of our request: 
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a. UWU was not provided with advance warning of this application, which was filed 
immediately preceding the Christmas 2020 period; 

  
b. particular challenges arise in the preparation of evidence among this workforce – it is 

dominated by migrant workers, regional workers and seasonal workers, sometimes making 
the preparation of evidence more difficult than is ordinarily the case; 

  
c. the amendments to directions proposed by UWU do nothing more than provide an 

additional two weeks for the filing of evidence and submissions; 
  

d. no prejudice arises to any party if the Commission is to grant our request. 
 
We appreciate your consideration of this request.   
 
We have copied the AWU’s representative Mr Stephen Crawford in to this correspondence.   
 
Yours faithfully,  
 
 
Celeste Miller 
Industrial Officer | Farms 
United Workers Union 
*Please note my work days are Tuesdays, Thursdays and Fridays 
P: (03) 6220 3222 (option 3)  M: 0407 700 713 
A:  212 Liverpool St, Hobart, Tas 7000 
E:   celeste.miller@unitedworkers.org.au 
W: unitedworkers.org.au 

 

 
Email disclaimer: unitedworkers.org.au/emaildisclaimer  

 
I acknowledge the Indigenous people as the Traditional Custodians of the lands where we live, learn and work. 
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From: Brent Ferguson <Brent.Ferguson@aigroup.com.au>  
Sent: Thursday, 4 March 2021 5:33 PM 
To: Stephen Crawford <stephen.crawford@nat.awu.net.au>; Chambers - Ross J 
<Chambers.Ross.j@fwc.gov.au>; AMOD <AMOD@fwc.gov.au> 
Cc: Ben Rogers <BRogers@nff.org.au>; Celeste Miller <Celeste.Miller@unitedworkers.org.au>; Ben 
Redford <Ben.Redford@unitedworkers.org.au> 
Subject: RE: AM2020/104 - request for extension of AWU filing date 

 
Dear Associate, 
 
I confirm that Ai Group consents to the AWU’s request. 
 
Regards, 
 

Brent Ferguson 
National Manager – Workplace Relations Advocacy & Policy 

 

51 Walker Street, North Sydney NSW 2060 
T: 02 9466 5530 
M: 0405 448 119 
E: Brent.Ferguson@aigroup.com.au 
www.aigroup.com.au  
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AM2020/104 – APPLICATION TO VARY THE HORTICULTURE 
AWARD 2020 

1. INTRODUCTION  

1. These submissions are made by the Australian Industry Group (Ai Group) in 

accordance with the Statement and Directions issued by the Fair Work 

Commission on 5 March 2021 relating to the Application that has been made by 

the Australian Workers’ Union (AWU) to vary the provisions governing 

pieceworker rates in the Horticulture Award 2020 (Horticulture Award). 

2. The AWU has applied to vary the Horticulture Award by: 

• Deleting the existing clause 15.2(i) and inserting the following: 

15.2(i)  A full-time, part-time or casual employee working under a piecework 
agreement must be paid for each hour of work performed at least the 
minimum rate payable for the employee’s classification and type of 
employment under this award. The minimum rate payable includes the 
casual loading prescribed in clause 11.3(a)(ii) for a casual employee. 

• Inserting the following as a new clause 15.2(k): 

15.2(k)  The employer must keep a record of all hours worked by a pieceworker 
as a time and wages record. 

3. Ai Group opposes each of the variations proposed by the AWU and in this reply 

submission, responds to: 

• The United Workers’ Union Submissions filed on 19 March 2021; 

• The Australian Workers’ Union Submission filed on 22 March 2021; and 

• The Victorian Government Submission filed on 13 April 2021 

4. The safety net provided under cl. 15.2 of the Horticulture Award for pieceworkers 

is appropriate in that it enables the ‘average competent employee’ to earn more 

than the minimum rate that would otherwise apply under the Award to an 

employee engaged at the same classification.  

2725

2725

https://www.fwc.gov.au/awards-and-agreements/awards/award-modernisation/variation-applications/AM2020/104?type=variation
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am2020104-sub-awu-190321.pdf
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am2020104-corr-vic-gov-130421.pdf


5. The issues raised with respect to underpayment of employees go to the 

enforcement of the Award and should not ground a variation. 

6. The piecework provisions currently in place were included in the Horticulture 

Award by the Australian Industrial Relations Commission (AIRC) in conformance 

with its statutory obligations and in response to an applicable amendment made 

to the Award Modernisation Request, taking into account relevant pre-modern 

awards.  The Award Modernisation Request was amended following 

representations by Ai Group to the then Deputy Prime Minister and Minister for 

Employment and Workplace Relations (see Annexure A). The provisions should 

not be altered to satisfy the Unions’ disagreement with the amended Request. 

7. Issues pertaining to difficulty applying the relevant provisions, that were 

discussed in Rangiah J’s decision in Fair Work Ombudsman v Hu (No 2), 1 are 

not resolved by the variations proposed by the AWU. To the contrary, all issues 

concerning the challenges in determining the applicable minimum piecework rate 

would remain if the AWU’s proposed variation were to be made. 

8. The Unions raise issues with the capacity of an employee to genuinely reach 

agreement as required under cl. 15.2 on an appropriate piecework rate. Such 

issues are a red herring. The Horticulture Award prohibits coercion of an 

employee into making an agreement. Any contravention of the Award would 

expose an employer to an appropriate penalty. Altering the Award as proposed 

by the AWU would not make non-compliant employers more likely to apply the 

provisions of the Award. 

9. An option of paying piecework rates rather than a minimum payment by the hour 

is a fair and appropriate condition for the horticulture industry which enables 

employees to earn well above what would otherwise be the minimum hourly rate. 

Flexibility with respect to setting that rate is a necessary feature of an industry 

which covers tasks relating to a broad variety of crops. 

  

1 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034. 
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10. The Unions have failed to provide materials which soundly demonstrate that 

changes in community expectations or the utilisation of labour hire in the 

horticulture industry necessitates making the variations proposed. Labour hire 

operators are required to apply the same provisions as other employers covered 

by the Award. 

11. The recording of hours should be considered anathema to the engagement of 

pieceworkers who are not paid by reference to time worked. The regulatory 

burden which would be required through imposing such an obligation would not 

be justified for the reasons put by the Unions. 

12. Contrary to the submissions of the AWU, the variation would alter the minimum 

wages provided for under the Horticulture Award for relevant employees. As 

such, the minimum wages objective applies in the present proceedings and the 

Commission must be satisfied that the variation is justified by work value 

reasons. 

13. Ai Group urges the Commission to determine that the unions have failed to 

satisfy the Commission that the variations proposed are necessary to meet the 

modern awards objective. An amendment which is founded on an alleged failure 

of some employers to apply current provisions should not be made. Enforcement 

of existing award provisions is a separate issue outside the purview of the 

Commission. 

Whether the Award provides a fair and relevant minimum safety net 

14. The Unions’ submissions argue that the safety net currently provided under the 

Horticulture Award is inadequate or not currently working. In support of this 

assertion, evidence has been supplied to the Commission of alleged widespread 

non-compliance with the terms of the Award; specifically the provisions which set 

the piecework rate at an appropriate level.  
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15. For example, the AWU’s Submission asserts the following: 

• The current provisions of the Horticulture Award fail to provide for an 

equitable scheme or ensure proper protection against the abuse of 

piecework arrangements and thereby fails to provide a fair and relevant 

minimum safety net (paragraph [3]); 

• In the absence of a guaranteed minimum payment for pieceworkers, the 

facility for an employee to be engaged on piecework rates has failed to 

ensure that employees have the opportunity to earn income above the 

minimum rates determined by the Commission and very frequently will 

earn substantially below minimum rates (paragraph [19]); 

• Evidence demonstrates that the earnings of workers engaged on 

piecework rates are below minimum rates (paragraphs [20]); and 

• The majority of workers in horticulture who are paid piecework rates 

receive well below the minimum hourly rates of pay in the Horticulture 

Award and below the national minimum wage (paragraph [22]). 

16. The UWU’s Submissions assert: 

• The operation of clause 15.2 of the Award frequently results in 

employees covered by the Award being paid a wage that is less than the 

equivalent of the relevant modern award hourly minimum wage 

(paragraph [8]); 

• The operation of clause 15.2 frequently results in employees covered by 

the Award who are average competent employees and who are 

pieceworkers being paid less than at least 15% more per hour than the  

minimum hourly rate prescribed in the Award for the type of employment  

and the classification level of the employee (paragraph [8]); 

• Workers in the horticultural industry are exposed to particular 

vulnerabilities (paragraphs [11] – [14]); 
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• The operation of clause 15.2 of the Award frequently results in 

employees engaged on a casual basis (for example, in fruit or vegetable 

picking and packing, thinning or pruning) being paid less than $24.80 per 

hour (or less than the relevant Award minimum rate which applies from 

time to time) (paragraph [30]); and 

• The Award does not limit the types of duties that can be performed for a 

piecework rate. In addition, employees performing additional duties that 

are not contributing to their “tally” can take a significant amount of time 

to complete. The result of this is that a substantial portion of work 

performed by the employees is unremunerated (paragraph [31]). 

17. Similarly, the Victorian Government’s Submissions state: 

• The approach under the Horticulture Award has resulted in low wage 

rates for workers in the industry with workers being remunerated at 

significantly less than minimum award rates. 

18. The Unions’ and the Victorian Government’s arguments are less relevant to the 

issue of whether there currently is an adequate safety net than they are to the 

issue of adequate enforcement of existing provisions in the Horticulture Award.  

19. Minimum rates of pay provided for under the Horticulture Award are contained in 

clause 15. Minimum adult rates per hour and per week are provided for in cl. 15.1 

and minimum junior rates in cl. 15.3 are expressed as a percentage of the 

appropriate adult rates. 

20. Clause 15.2(a) enables an employer and a full-time, part-time or casual 

employee to enter into an agreement for the employee to be paid a piecework 

rate. An employee on a piecework rate is defined as a pieceworker. The 

piecework rate provided for under cl. 15.2 is to be fixed by agreement between 

the employer and the employee and is paid instead of the minimum rate specified 

in cl. 15 (cl. 15.2(d)). 
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21. A pieceworker’s earnings are contingent on their productivity and clauses 

governing ordinary hours of work and rostering arrangements (cl. 15.2(e)(i)), 

meal allowances (cl. 15.2(e)(ii)) and overtime (cl. 15.2(e)(iii)) will not apply. 

22. Significant safeguards are present in the Award to ensure that any vulnerabilities 

to which relevant employees are exposed do not cause a detriment: 

• The piecework rate must enable the average competent employee to 

earn at least 15% more per hour than the minimum hourly rate 

prescribed in the Award for the type of employment and the classification 

level of the employee (cl. 15.2(b)); 

• The piecework rate agreed is to be paid for all work performed in 

accordance with the piecework agreement (cl. 15.2(b)); 

• The employer and the individual employee must have genuinely made 

the piecework agreement without coercion or duress (cl. 15.2(f)); 

• The piecework agreement between the employer and the individual 

employee must be in writing and signed by the employer and the 

employee (cl. 15.2(g)); and 

• The employer must give the individual employee a copy of the piecework 

agreement and keep it as a time and wages record (cl. 15.2(h)). 

23. The decision of Rangiah J in Fair Work Ombudsman v Hu (No 2) [2018] FCA 

1034 and upheld by the Full Court in Fair Work Ombudsman v Hu [2019] FCAFC 

133 confirms that the protections outlined in cl. 15.2 are, whilst more limited that 

the AWU would prefer, consistent with ss. 134 and 138 of the Fair Work Act 2009 

(Cth) (FW Act) (emphasis added):2 

Clause 15.2 of the Award provides a safeguard for pieceworkers. That safeguard 
is the prescription of a method of calculation of a minimum piecework rate. Clause 
15.2 requires that the minimum piecework rate must “enable the average 
competent employee to earn at least 15% more per hour than the rate prescribed 
in this award”. That is consistent with s 576L of the Workplace Relations Act 
1996 (Cth) (repealed) and s 134 and 138 of the FWA, which require that 

2 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034, [24] – [26]. 
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modern awards must provide a fair minimum safety net of terms and 
conditions. However, the safeguard that cl 15 provides is limited. It is concerned 
with fixing minimum piecework rates, but not minimum earnings. As cl 15.9 makes 
clear, employees’ earnings depend upon their productivity and there is no 
guarantee that they will earn any minimum amount or hourly rate. 

Clause 15.2 requires the piecework rate to be fixed by agreement. In practical 
terms, this will almost invariably mean that the employer fixes the rate and the 
employee decides whether or not to accept it. 

The piecework rate must be fixed at the time the employment agreement is 
entered. An employer proposing to fix a particular piecework rate must assess the 
adequacy of the rate by first ascertaining the hourly rate prescribed under the 
Award for the type of employment and the classification level of the employee and 
then adding 15% to that amount. The employer must then assess the hourly rate 
an “average competent employee” is able to earn performing the work to be done 
under the agreement at the proposed piecework rate. The employer must make a 
comparison of the two rates to ensure that the latter equals or exceeds the former. 

24. Any finding that the safety net provided for under the Horticulture Award is limited 

does not necessarily lead to the conclusion that the protections provided for are 

inadequate. To the contrary, and as the decision of Rangiah J makes clear, the 

safety net is consistent with the modern awards objective. 

25. The piecework provisions enable agreement to be reached on a rate which, when 

appropriately applied, allow employees to earn far more than the minimum hourly 

rates that would otherwise apply. The corollary to that system is that employees 

which are not as productive as the ‘average competent employee’ may earn less 

than the equivalent hourly rate prescribed. If the piecework rate is being set at a 

level that does not enable the average competent worker to earn the amount 

prescribed by cl. 15.2(b), then the provision has not been applied correctly. This 

does not necessitate a variation to the modern award. If accepted, it would simply 

indicate compliance measures are necessary to address the shortcoming. 

26. Numerous efforts geared toward improving compliance in workplaces nationwide 

have been implemented over the last few years. The full impact of some of these 

has not yet been felt and it is premature to seek reform of a modern award to 

tackle an issue which is best addressed through compliance and enforcement. 
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27. The statutory regime currently in place under the FW Act exposes employers to 

significant penalties in the event that they breach certain civil remedy provisions, 

including those relating to breaching modern awards. Failure to pay employees 

correctly can potentially result in an individual receiving a penalty of $13,320 

($66,600 in the case of a corporation). These penalties can also apply where a 

modern award or enterprise agreement is not complied with. 

28. The Fair Work (Protecting Vulnerable Workers) Act 2017 (Cth) (Protecting 
Vulnerable Workers Amendments) amended the FW Act to introduce the 

concept of a ‘serious contravention’ of a workplace law. This applies where there 

is a ‘knowing’ contravention or the contravention formed part of a systematic 

pattern of conduct involving one or more persons. In such a case, the maximum 

penalties rise to $666,000 for a corporation. The amendments also gave the Fair 

Work Ombudsman (FWO) stronger powers to collect evidence in investigations. 

29. Workers who believe that they have not received their correct entitlements under 

the FW Act have a number of options to achieve redress. Applications may be 

made to the Industrial Magistrates Courts, the Federal Circuit Court or the 

Federal Court of Australia. The Fair Work Commission also has a role in settling 

disputes about entitlements. 

30. The Protecting Vulnerable Workers Amendments increased maximum penalties 

under the FW Act for underpayments by 10 times and for breaches of the pay 

record requirements by 20 times. In addition, a reverse onus of proof was 

implemented for circumstances where an employer fails to comply with the pay 

record and pay slip requirements in the FW Act. In such circumstances, if an 

employee makes a claim for unpaid entitlements, the employer is required to 

disprove the employee’s claim in Court, rather than the employee bearing the 

onus of proof. The Amendments came into operation on 15 September 2017. 

31. The FWO role is to monitor compliance with, and investigate breaches of, the 

FW Act and fair work instruments (including modern awards and enterprise 

agreements). The FWO is a very well-resourced and effective regulator. 
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32. In June 2019, the FWO announced that the FWO’s 2019/20 Compliance and 

Enforcement priorities would include Horticulture and the Harvest Trail. 3 

Horticulture and the Harvest Trail were also included in the FWO’s 2020/21 

Compliance and Enforcement priorities.4 

33. The FWO strengthened its compliance and enforcement posture in mid-2019 

following an internal capability review.5 Over the FWO’s last reporting period, the 

FWO issued 952 compliance notices, more than three times the number issued 

in the 2018/19 reporting period and recovered nearly eight times the monies 

recovered in that reporting period.6  

34. With a view to educating and assisting entities in the horticultural sector 

specifically, the FWO has established a new Horticulture Showcase including 

education videos on key topics. 7  The FWO has continued to implement its 

‘Horticulture Strategy’ which involves:8 

• Building a culture of compliance in the horticulture sector, based on 

engagement, education and enforcement activities; 

• Running communications campaigns to educate employers and 

employees in the horticulture industry; 

• Initiating compliance activities in key regions 

• Revisiting non-compliant employers; and 

• Monitoring the Seasonal Worker Programme. 

  

3 Fair Work Ombudsman, ‘FWO launches 2019-20 priorities’ (Media Release), 3 June 2019. 
4 Fair Work Ombudsman, ‘FWO launches 2020-21 priorities’ (Media Release), 13 July 2020. 
5 Fair Work Ombudsman, ‘Annual Report 2019-20’, p. 1. 
6 Fair Work Ombudsman, ‘Annual Report 2019-20’, p. 1. 
7 Fair Work Ombudsman, ‘Annual Report 2019-20’, p. 15. 
8 Fair Work Ombudsman, ‘Annual Report 2019-20’, p. 19. 
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35. Importantly, the FWO’s compliance efforts have included translating relevant 

educational materials into 36 languages.9 

36. The significant number of legal reforms and compliance initiatives from the FWO 

have gone a long way to tackling non-compliance with horticulture industry 

employers’ obligations to their workers. Varying the Horticulture Award to provide 

yet another layer of regulation will not encourage compliance. Any issues with 

the current safety net not being enforced are not addressed by the AWU’s 

proposed reforms. 

37. The AWU’s Submissions, at paragraph [22(e)], refer to other awards which 

contain piecework provisions that include a guaranteed minimum payment as a 

mechanism to ensure that “piecework provisions do not permit erosion of the 

safety net”. The following awards are used as an example: 

• Building and Construction General (On-Site) Award 2010: cl. 19.6(e); 

• Silviculture Award 2020: cl. 15.2(a) and(b); 

• Sugar Industry Award 2020: cl. 17.3(a) and (b); 

• Wool, Storage, Sampling and Testing Award 2010: cl. 16.3(d) 

38. The guarantee of payment at an equivalent hourly rate of pay in these provisions 

should be seen as a substitute for the more generous safeguard which already 

exists in cl. 15.2(b) of the Horticulture Award which guarantees payment at a rate 

which enables the average competent employee to earn at least 15% more per 

hour than the minimum hourly rate prescribed in the Award for the type of 

employment and the classification level of the employee. None of the Awards 

utilised for comparison purposes in the AWU’s submission guarantees payment 

of the equivalent minimum hourly rate of pay in addition to a requirement that the 

rate set for piecework be such as to enable an average competent worker to earn 

a specified minimum percentage above the minimum hourly rate. The AWU’s 

application would unnecessarily apply two safeguards and dramatically reduce 

9 Fair Work Ombudsman, ‘Annual Report 2019-20’, p. 15. 
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the incentive on the employer’s part for utilising the piecework rates at all. The 

Commission should be hesitant to apply any variation that could jeopardise the 

usage of piecework rates in the horticulture industry. The following comments of 

Gallagher J in the Basic Wage Inquiry 1964, whilst somewhat antiquated, reflect 

the obvious benefits of a system of payment by results:10 

In these days of mechanisation there is great scope for incentive payments and 
my experience, particularly in the coal mining industry, has convinced me that by 
their use not only is there achieved much greater production but there is created 
a better industrial relationship. An employee who receives a payment directly 
assessed on the results of his work feels that he is getting something out of the 
industry in which he serves and his interest in its development becomes stronger. 
In the same way employers find that good remuneration can bring good results.  

39. The modern awards objective is to 'ensure that modern awards, together with 

the National Employment Standards provide a fair and relevant minimum safety 

net of terms and conditions', taking into account the particular considerations 

identified in sections 134(1)(a) to (h). It has been well settled that ‘relevant’ is 

intended to convey that a modern award should be suited to contemporary 

circumstances.11 

40. The demographics of the horticulture industry should be taken into account in 

considering whether the AWU’s proposed variations would be suitable to the 

contemporary circumstances within the horticulture industry. The seasonal 

workforce commonly consists of backpackers and ‘grey nomads’. For such 

workers, participation in the horticulture industry is with a view to supporting a 

holiday rather than supporting themselves generally. For such employees, 

needing to exhibit the level of competence as to justify the minimum hourly rate 

would act as a significant disincentive to employment.  

  

10 106 CAR 629, 632. 
11 [2017] FWCFB 1001, [37]. 
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Background 

41. The Horticulture Award was made by the AIRC pursuant to the Award 

Modernisation Process governed by the provisions in Part 10A of the Workplace 

Relations Act 1996 (Cth) (WR Act) and the Request made by the Minister for 

Employment and Workplace Relations pursuant to s. 576C(4) of the WR Act. 

42. The principal pre-modern award that applied in the sector was the Horticultural 

Industry (AWU) Award 2000. That award provided for the payment of a 

piecework rate instead of the applicable ‘time rate’:12 

Piecework rates may be fixed by an employer and the employee at such rates as 
will enable the average employee working the ordinary hours prescribed by this 
award to earn at least 12.5% above the prescribed time rate. Such rate will, when 
fixed, be paid in lieu of the said time rate. 

43. Similarly, clause 15.5 of the 2000 Award provided: 

This Award may prescribe piecework rates.  Alternatively piece rates may be fixed 
by an employer and the employee at such rates as will enable the average 
employee working the ordinary hours prescribed by this part of the award to earn 
at least 12.5% above the prescribed rate.  Such rates will, when fixed, remain until 
altered by agreement and will be paid in lieu of the time rate for the relevant 
classification for all hours worked 

44. It is apparent from the above extracts that the piecework rate was primarily 

considered an alternative to payment of an equivalent ‘time rate’. The minimum 

hourly rates under the pre-modern award did not provide a ‘floor’ below which 

remuneration paid pursuant to the piecework provisions could not fall. 

45. In this context, the AIRC first made the Horticulture Award on 9 April 2009. This 

version of the Award provided for the payment of piecework rates “where the 

piecework rates fixed by agreement enable the average employee working the 

ordinary hours of work to earn at least 15% more than the minimum hourly rate” 

prescribed by the award for the type of employment and the work to be 

performed” (cl. 15.2). However, the following provision marked a break with 

former provisions that had applied in the industry (cl. 15.6): 

  

12 Horticultural Industry (AWU) Award 2000, cl. 18.4. 

2736

2736



15.6 In no case will a full-time, part-time or casual employee working under a 
piecework agreement be paid less than the prescribed ordinary rate payable to 
the employee for the hours of worked performed. 

46. Substantial employer concerns about the above draft provision prompted the 

Minister for Employment and Workplace Relations to vary the Award 

Modernisation Request on 26 August 2009.13 The variation inserted a number of 

paragraphs pertaining to the horticulture industry including the following: 

The Commission should enable employers in the horticulture industry to continue 
to pay piece rates of pay to casual employees who pick produce, as opposed to a 
minimum rate of pay supplemented by an incentive based payment. 

47. This alteration to the Request was followed by a Statement from the AIRC which 

invited parties to apply to vary the Award (references omitted):14 

[4] The 26 August variation in relation to the horticulture industry inserted the following 
two paragraphs in the consolidated request: 

“Horticulture industry 

50. The Commission should enable employers in the horticulture industry to 
continue to pay piece rates of pay to casual employees who pick produce, as 
opposed to a minimum rate of pay supplemented by an incentive based 
payment. 

51. Where a modern award covers horticultural work, the Commission should: 

•  have regard to the perishable nature of the produce grown by 
particular sectors of the horticulture industry when setting the hours of 
work provisions for employees who pick and pack this produce; and 

•  provide for roster arrangements and working hours that are sufficiently 
flexible to accommodate seasonal demands and restrictions caused 
by weather as to when work can be performed.” 

[5] The Commission made the Horticulture Award 2010 in Stage 2 of award 
modernisation on 3 April 2009. In the Commission’s recent decision on the transitional 
provisions for priority and Stage 2 modern awards the following passage appears: 

“[99] A number of employer representatives including the Horticulture Australia 
Council, the National Farmers’ Federation (NFF) and the AiGroup submitted 
that the operation of the Horticulture Award 2010 should be delayed for two 
years pending the review of modern awards provided for in item 6 of Schedule 
5 to the Transitional Act. They all expressed concern about the cost of 
implementing the award, particularly the provisions relating to piecework, 

13 Minister for Employment and Workplace Relations, ‘Variation of Award Modernisation Request 
under Section 576C(4)’ (26 August 2009). 
14 [2009] AIRCFB 835, [4] – [6]. 
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casual loading, span of ordinary hours, overtime and penalty rates. It was 
suggested that, due to the wide range of provisions in award-based transitional 
instruments, two years will be needed to properly identify the effect of the new 
award and to develop proposals for variations. No union responded to those 
submissions, although the AWU did file a submission setting out its position in 
relation to transitional provisions generally. 

[100] We note that since the Horticulture Award 2010 was made on 3 April 2009 
the Minister varied the consolidated request on 2 May 2009. That variation 
amended cl.45(b) which relates to modern award provisions dealing with the 
calculation of pay for piecework employees while on leave. 

[101] Given the scale of the cost increases referred to in the employers’ 
submissions, which at this stage at least have not been contradicted, we have 
concluded that a number of the modern award provisions may require re-
examination. We mention in particular the piecework provisions and provisions 
relating to hours of work, overtime and penalties. Despite that conclusion it 
would not be appropriate to simply postpone the operation of the provisions for 
two years. The appropriate course is for one or more of the employer groups 
to lodge an application to vary the modern award. If that is done we will 
establish a program to determine the application before the end of the year.” 

[6] Assuming that an application is made to vary the Horticulture Award 2010, 
interested parties will have an opportunity to make comments on the 26 August 
variation of the consolidated request before any change is made to the award. 

48. A joint application was subsequently made by Ai Group and the National 

Farmers’ Federation on 2 October 2009. This application proposed to vary the 

Award, inter alia, to include the following provision: 

15.9  Nothing in this award guarantees an employee on a piecework rate will earn at 
least the minimum ordinary time weekly or hourly wage in this award for the 
type of employment and the classification level of the employee, as the 
employee’s earnings are contingent on their productivity. 

49. Ai Group / NFF Submissions filed in support of the Application on 21 October 

2009 referred to the variation to the Award Modernisation Request and argued 

that alterations to the piecework provisions in the Horticulture Award were 

necessary to accommodate the method of payment that had dominated in the 

industry and the type of employee commonly engaged: 

The piecework arrangements in the modern Horticulture Award incorporate a 
guaranteed rate referenced to the applicable minimum hourly rate.   Employees 
are now guaranteed a minimum piece work rate (no matter how experienced or 
efficient).   This is inconsistent with the existing awards and NAPSAs ( except for 
Queensland) which contain a true piece rate that links payment of wages with 
productivity. 
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This will mean that employers will no longer be able to employ certain groups of 
employees  that  are  currently  being  paid according  to  the  volume  of fruit  and 
vegetables they pick.   These groups are usually inexperienced  and are happy to 
take their time in picking. 

They are: 

• 'Grey  nomads' - retirees that travel  around regional  Australia  and choose 
a lifestyle  that allows them to pick at their own pace and take as many 
breaks as they need. 

• Back packers - overseas travellers that work at a rate that may or may  not  
work  at  a  pace  that  would  allow  them  to  reach  the equivalent of the 
guaranteed minimum wage under the modern Horticulture Award. 

• Itinerant  or previously unemployed workers living in  regional  areas -- the  
reliability of  these workers fluctuates  and often they do not work at a pace 
that would allow them to reach the equivalent of the guaranteed minimum 
wage under the modern Horticulture Award. 

As a  result of the rigidities of the modern Horticulture Award,  employers will no 
longer be able to employ these groups of workers (representing  about 30% of the 
workforce  - see   witness  statements  attached  to  our  submission   dated  13 
February 2009).   This will have a negative impact on regional Australia.   These 
groups of employees support businesses in country towns around the country.   It 
will also increase unemployment rates in regional areas if workers are not able to 
meet the minimum required targets. 

In  addition,  all workers will be under pressure to maintain a minimum picking rate 
in  order  to  keep their  jobs.    This  will  lead  to  a  likelihood  of  more workplace 
accidents as workers exert themselves to meet the targets. 

Our variation to Clause 15 reflects a true piecework arrangement that currently 
exists under the Horticulture Industry (AWU) Award 2000.   It removes the 
underpinning of guaranteed hourly wage rates.   Some of the wording we have 
adopted has been taken from the modern Wine Industry Award as a way of 
clarifying  and modernising the wording of the existing award arrangements. 

Our variation to Clause 10.4(d) also removes the underpinning of guaranteed 
hourly wage rates.   However, we note that our proposed Clause 15.3 preserves 
the incorporation of the casual  loading  in determining the applicable piecework 
rate for a casual  pieceworker currently contained in Clause 10.4(d) of the modern 
award. 

50. The relevant variations to cl. 15 removing the ‘floor’ in the piecework rates were 

accepted by the AIRC in its decision on 23 December 2009:15 

[20] In relation to the first matter, the AWU submitted that the provision in cl.15.6 
of the modern award that piecework employees receive a guaranteed minimum 
payment equal to the wage they would have earned for the hours actually worked 

15 [2009] AIRCFB 966, [20]. 
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should not be altered. We note, however, that there is no equivalent provision in 
the Horticulture Award 2000, or in any of the schedules to that award. As we have 
previously noted, that award is the main award in the industry and its provisions 
carry great weight. Furthermore, it appears to us that cl.15.6 is inconsistent with 
cl.50 of the consolidated request. We grant this part of the joint application. 

51. The arguments put by Ai Group and the NFF in support of the Application to 

include a provision in the same terms as cl. 15.2(i) which appears in the current 

version of the Award have not been addressed by the Unions’ submissions. The 

AWU claims in its submission that the AIRC’s decision does not stand in the way 

of acceptance of the present Application. It says that the decision did not 

represent an independent assessment by the Commission, based on evidence 

and submissions, of what was necessary to provide a fair and relevant safety net 

in the horticulture industry. 

52. The Commission should not accept the AWU’s Submission on this point. The 

submissions and evidence filed in the context of the Award Modernisation 

Process should be considered part of the AIRC’s decision-making process in 

determining that the Horticulture Award, as made, only included terms to the 

extent that they provided a “fair and relevant safety net” pursuant to s. 576L of 

the WR Act. Moreover, the objects of Part 10A of the WR Act which provided for 

the AIRC to make modern awards in accordance with the Award Modernisation 

Request included that modern awards, together with any legislated employment 

standards, “provide a fair minimum safety net of enforceable terms and 

conditions of employment for employees”.16 

53. The variations proposed by the AWU would make the Horticulture Award 

inconsistent with the Award Modernisation Request which was varied specifically 

to avoid the outcome which the Union seeks to achieve.  

  

16 Workplace Relations Act 1996 (Cth) s. 576A(2)(b). 
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Uncertainty in applying the piecework provisions in the Horticulture Award 

54. The AWU’s submissions highlight issues with the nature of the piecework 

provisions in the Award which may give rise to some uncertainty in determining 

adequate piecework rates for the purposes of cl. 15(2)(b). At paragraph [22(b)] 

of its submissions, the AWU states: 

Furthermore, clause 15.2(b) relies on an assessment of what piecework rate is 
necessary to enable an “average competent employee” to earn 15% more than 
the minimum hourly rate. An assessment of what piecework rate will achieve that 
objective will be complex, subjective and difficult to enforce… 

55. The AWU also refers to an extract from a research report titled Towards a 

Durable Future: Tackling Labour Challenges in the Australian Horticulture 

Industry which included the following statement: 

A key challenge with respect to piece rates is that the Horticulture Award stipulates 
that piece rates should allow a worker to earn 15% more than an ‘average 
competent worker’ being paid the relevant minimum hourly rate. The meaning of 
this term ‘average competent worker’ is subjective and can allow employers to set 
low rates. 

56. Similarly, the UWU’s submission takes issue with the complexity in applying the 

process to ascertain the piecework rate in cl. 15.2 and states that it “requires an 

ongoing assessment, taking into account shifting variables such as, for example, 

product density, quality, size, health, growing conditions, the nature and quality 

of the equipment provided and changes in award minimum rates of pay” 

(paragraph [13](c)). 

57. The Victorian Government’s submission also refers to a level of “subjectivity and 

uncertainty” regarding what rate is payable to an employee. 

58. The issues highlighted by these submissions may, in part, derive from the recent 

decision of Rangiah J in Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034 

which indicated the changeable nature of the notion of the ‘average competent 

employee’ (emphasis added):17 

  

17 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034, [34]. 
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All that can be said about diligence and aptitude is that the hypothetical average 
competent worker will have an average level of diligence and an average level of 
aptitude. Such matters can only be assessed as a matter of impression based 
upon ordinary human experience. The only variable personal factor that can be 
empirically measured is experience. A judgement can be made as to how 
experienced the hypothetical average competent employee will be. That 
judgement will be influenced by the general level of experience of the available 
workforce considered as a whole. In other words, the average competent 
employee in a less experienced workforce should be attributed with less 
experience, while the converse is also true. The assessment of the average 
competent employee must be made by reference to the workforce that is available 
or potentially available to the employer. An employer cannot assess who is an 
average competent employee by considering the competence of a workforce that 
is not available, such as a workforce in another country or a workforce from a 
different era. 

59. Piecework rates that are determined so as to enable the average competent 

worker to earn a percentage above the applicable minimum ‘time’ rate of pay 

have long been a feature of the Australian industrial framework. In Re Galvanised 

Iron Manufacturers (Lysaght’s Newcastle Works Ltd., Newcastle) Award, [1937] 

A.R. 598, Cantor J said: 

“An ordinary method of striking minimum piecework rates where they are 
prescribed by award in addition to minimum time rates, is by (a) determining what 
is a fair day’s work or output for each class of work upon which men are engaged 
at the time rate of pay; (b) adding to the time rate of pay in each case some 
percentage by reason of the fact that the employees are to work at piecework 
rates; and (c) dividing the total of these two sums by the number of items, articles 
or units of weight representing a fair day’s work. The resulting amount is the 
minimum piecework rate to be paid. 

60. The ostensible simplicity of the above explanation contrasts markedly with the 

method attributed to cl. 15.2 of the Horticulture Award by Rangiah J in Fair Work 

Ombudsman v Hu (No 2). Such complexity was most likely not intended when 

the provisions were initially drafted. This appears especially likely considering 

that an almost contemporaneous decision of Dethridge CJ determined that 

where an incorrect piecework rate is fixed, it would be inappropriate to treat such 

pieceworkers as employees on ‘weekly wages’:18 

… the argument for the union assumes that the piece-work rates have not been 
properly fixed, and then proceeds upon the further assumption that the employer 
is in the position that piece-workers whose rates have not been fixed in one of 
those three ways must be regarded as employees on weekly wages. The 
employer is forced into the position of having the same obligations to them as he 

18 27 CAR 52, 53. 
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has to employees on weekly wages. I think that argument is unsound. Assuming 
that the piece-work rates had not been properly fixed here, these employees in 
question were in fact working on piecework rates, although those piece-work rates 
had not been properly fixed. They were piece-work employees working upon rates 
illegitimately fixed, but, notwithstanding that illegitimacy, they remained piece-
work employees and did not become employees on weekly rates. The matter is 
somewhat obscured by the fact that the award provides that the minimum payment 
for piece-work employees shall be the amount of the weekly, wage. 

61. The AWU’s proposed variation would not amend the Horticulture Award in such 

a way as would satisfy the need to ensure a simple, easy to understand, stable 

and sustainable modern award system as it would simply impose a ‘floor’ in the 

rates applicable to pieceworkers without dealing with the potential risk of an 

underpayment claim being made against employers that have incorrectly set an 

inadequate piecework rate in good faith. Ai Group urges the Commission not to 

amend the Award as proposed by the AWU. 

Requirement to have genuinely made the piecework agreement 

62. Submissions made by the AWU, the UWU and the Victorian Government each 

raise the issue of a pieceworker’s capacity to reach genuine agreement on a 

piecework rate that is compliant with cl. 15.2. The AWU, at paragraph [22(c)] of 

its submission refers to certain vulnerabilities to which, the Union claims, workers 

are commonly exposed in the horticulture industry. These, assert the AWU, leave 

such employees vulnerable to coercion and duress. 

63. The UWU also asserts that ‘genuine agreement’ is marred by coercion in the 

horticulture industry. It states at paragraph [33] of its submission that piecework 

rates are rarely fixed by agreement and are instead imposed unilaterally on 

employees at the point of employment. 

64. Similarly, the Victorian Government referred to evidence presented to the 

Victorian Inquiry into the Labour Hire Industry and Insecure Work suggesting that 

piece rate workers almost universally have little or no say in determining whether 

they would be paid piece rates or what the rate would be. 

65. The issues raised above do not justify making the amendments proposed by the 

AWU. Asserted or actual non-compliance with an award provision should not be 

considered justification for adding additional entitlements to comply with. Any 
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failure to comply with the present conditions mandated under the Horticulture 

Award is appropriately met with an enforcement response. As discussed above, 

the Australian Government and the FWO have taken numerous steps to increase 

compliance with workplace obligations, both generally and in respect of the 

horticulture industry. 

66. Existing safeguards are adequate. They already require the employer and the 

individual employee to have genuinely made the piecework agreement without 

coercion or duress (cl. 15.2(f)). The agreement must be in writing and signed by 

the employer and the employee (cl. 15.2(g)). Also, an employer is required to 

give an individual employee a copy of the piecework agreement and keep it as a 

time and wages record (cl. 15.2(h)). 

67. It is unclear how the AWU’s proposed variations would assist with a problem that 

has been primarily defined as one of lack of enforcement of existing provisions. 

The perceived issues highlighted by the Applicant would be appropriately 

answered by compliance with existing provisions.  

68. If some employers have failed to apply cl. 15.2 as it presently appears in the 

Award, this would not necessitate a variation to the clause. The Horticulture 

Award already prohibits agreement making that is not ‘genuine’. Imposing a floor 

in the minimum piecework rate will not address any issues of coercion in the 

horticulture industry. 

Labour hire 

69. For the purposes of demonstrating that the current provisions in the Horticulture 

Award do not provide a fair and relevant safety net, the AWU has referred to the 

growth of labour hire in the horticulture industry. It asserts that there has been a 

shift away from farmers hiring workers directly (see paragraph [21](f)). The AWU 

claims that the emergence of labour hire contractors as major employers in the 

horticulture industry should justify the variations being made (see paragraph 

[21](d)). 
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70. Asserted growth in the labour hire industry should have no bearing whatsoever 

on the Commission’s decision in determining the AWU’s application. 

Engagement of labour hire is a legitimate and essential option for many 

companies seeking to operate efficiently in a wide range of industries. Labour 

hire employees are afforded the same protections under the FW Act and modern 

awards as other employees and are able to seek redress for lost entitlements in 

the same manner as other employees. Usage and engagement of labour hire is 

an irrelevant concern with respect to whether a proposed amendment is 

necessary to achieve the modern awards objective pursuant to s. 138 of the FW 

Act.  

71. In some jurisdictions, labour hire operators are subject to greater regulation than 

other employers. Labour hire licensing schemes are currently in place in Victoria, 

Queensland, South Australia and the Australian Capital Territory.19 Under each 

of these schemes, labour-hire service providers must acquire a licence from the 

relevant state or territory government agency, and host businesses are 

prohibited from using unlicensed labour hire providers. Holding a labour hire 

licence is contingent upon a number of factors including compliance with 

workplace laws and instruments. 

72. It is unclear how the presence of labour hire operators in the horticulture industry 

could demonstrate to the Commission a necessity of making the variations 

proposed. The proposed variations would apply to employers generally in the 

horticulture industry and do not target labour hire operators. Ai Group urges the 

Commission to attach little weight to this point in the AWU’s submissions. 

Recording the hours of pieceworkers 

73. The Application proposes to insert into the Horticulture Award a provision 

requiring the employer to keep a record of all hours worked by a pieceworker as 

a time and wages record. The AWU asserts that there is no basis to conclude 

that there would be any impact on business through increased business costs, 

19 Labour Hire Licensing Act 2018 (Vic); Labour Hire Licensing Act 2017 (Qld); Labour Hire Licensing 
Act 2017 (SA); and Labour Hire Licensing Act 2020 (ACT). 
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reduction in productivity or increased regulatory burden that would dissuade the 

Commission from making this variation. 

74. In support of this argument, the union asserts that an employer engaging 

employees on piecework rates is already required under cl. 15.2(b) of the 

Horticulture Award to ensure that the piecework rate enables the average 

competent employee to earn at least 15% more per hour than the minimum 

hourly rate. The AWU claims that in order to comply with this provision, an 

employer would need to maintain records of hours worked and pay received by 

employees. 

75. The union’s argument is misguided in this respect. In order to comply with cl. 

15.2(b), the employer would need to take the steps outlined in paragraphs [26] – 

[38] of Rangiah J’s decision in Fair Work Ombudsman v Hu (No 2) [2018] FCA 

1034. This involves identifying the characteristics of the hypothetical average 

competent employee and predicting the pick rate of such an employee.20 At 

most, this would require reassessment of the hourly rate an average competent 

employee is able to earn performing the work to be done under the agreement 

at the proposed piecework rate each time a relevant variable that could impact 

that rate changes. However, the union’s assertion that such an exercise would 

require continuous monitoring of each employee’s hours of work should not be 

accepted. 

76. Similarly, the UWU claims that the inclusion of a clause requiring the keeping of 

records is warranted and justified because there is no obligation under the FW 

Act or the Fair Work Regulations 2009 (Cth) (FW Regulations) on employers to 

keep records of hours of work for piecework employees. The UWU claims that 

this is a factor that inhibits the ability of an employee to determine whether they 

are being paid at least the minimum required under cl. 15.2. 

  

20 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034, [28]. 
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77. It is unclear how an employee not being provided with a record of their working 

hours inhibits their capacity to determine whether they are being paid correctly 

pursuant to cl. 15.2(b). That provision does not determine the minimum 

piecework rate on the basis of an individual’s hours of work. As outlined above 

and demonstrated by Rangiah J’s decision in Fair Work Ombudsman v Hu (No 

2), the minimum piecework rate is assessed by reference to the rate that would 

enable an average competent employee to earn at least 15% more per hour than 

the prescribed minimum hourly rate. The McDonald Statement, at paragraph [24] 

provides no support for the assertion that an employer failing to continuously 

record hours of work of all pieceworkers inhibits an employee’s ability to 

determine whether they are being paid the amount required under cl. 15.2(b). 

Similarly, the Robertson Statement, at paragraphs [22] and [23] does not 

demonstrate that the AWU’s proposed variation is necessary to enable an 

individual pieceworker to calculate their minimum rate under cl. 15.2(b). 

Paragraph [20] of Witness 1 Statement provides no support to the UWU’s 

assertion regarding the impact of employers not recording hours of pieceworkers 

in the horticulture industry. 

78. Pursuant to s. 536(1) of the FW Act, an employer is required give a pay slip to 

each of its employees within one working day of paying an amount to the 

employee in relation to the performance of work. Provided an employee is paid 

an hourly rate, the FW Regulations require a pay slip to record the rate of pay for 

the employee's ordinary hours (however described) and the number of hours in 

that period for which the employee was employed.21  

79. The requirement to record the hours of employees is justified for employees who 

are remunerated according to an hourly rate of pay. For employees paid a piece 

rate, the hours an individual employee works is not directly relevant to the 

amount they are paid.  

  

21 Fair Work Regulations 2009 (Cth), Reg 3.46(3)(a), (b). 
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80. Introducing a requirement to record all hours worked by pieceworkers is 

unnecessary and would impose an additional administrative burden which would 

be costly for employers. Taking into account the consideration mandated under 

s. 134(1)(f), this should be considered to weigh against making the variations 

proposed on the basis of the impact they would be likely to have on business, 

including on productivity, employment costs and the regulatory burden. 

Minimum wages objective 

81. The AWU submission states, at paragraph [10] that the minimum wages 

objective does not apply to the proposed variation. It asserts that the application 

does not seek to alter the rates of minimum wages prescribed in clauses 15.1 

and 15.3 of the Horticulture Award or seek to alter the level by reference to which 

any piecework rate is required to be set in clause 15.2(b). 

82. Ai Group does not agree that the minimum wages objective would not apply to 

the present application made under s. 157 of the FW Act. Section 284(2) of the 

FW Act provides that the minimum wages objective applies to the performance 

or exercise of the Commission’s modern award powers under Part 2-3, so far as 

they relate to setting, varying or revoking modern award minimum wages. 

83. Contrary to what has been put in paragraph [10] of the AWU’s submission, the 

Application would result in a variation being made to the minimum wages for 

pieceworkers. ‘Modern award minimum wages’ are defined in s. 284(3) of the 

FW Act as (emphasis added): 

the rates of minimum wages in modern awards, including: 

(a) wage rates for junior employees, employees to whom training arrangements 
apply and employees with a disability; and 

(b) casual loadings; and 

(c) piece rates. 

84. Section 284(4) of the FW Act defines ‘setting’ and ‘varying’ modern award 

minimum wages as follows: 

Setting modern award minimum wages is the initial setting of one or more new 
modern award minimum wages in a modern award, either in the award as 
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originally made or by a later variation of the award. Varying modern award 
minimum wages is varying the current rate of one or more modern award minimum 
wages. 

85. It is absurd to consider the present Application to insert a ‘floor’ below which 

piece rates cannot be set pursuant to cl. 15.2(b) of the Horticulture Award as 

neither varying nor setting modern award minimum wages. The AWU’s 

application would alter the method of determining piecework rates under cl. 

15.2(b) as such rates would not be able to fall below the equivalent time rate of 

pay.  

86. In exercising its powers pursuant to the current Application, the Commission 

must consider the minimum wages objective which requires that the Commission 

establish and maintain a safety net of fair minimum wages, taking into account 

the considerations in s. 284(1)(a)-(e). Relevant considerations are discussed in 

relation to the modern awards objective later in these submissions. The relevant 

considerations apply with equal force to the minimum wages objective. 

Work value reasons 

87. Section 157(2) provides that FWC may make a determination varying modern 

award minimum wages if the FWC is satisfied that: 

(a) the variation of modern award minimum wages is justified by work value 
reasons ;  

and 

(b) making the determination outside the system of annual wage reviews is 
necessary to achieve the modern awards objective. 

88. ‘Work value reasons’ are defined at s.157(2A) of the FW Act as: 

reasons justifying the amount that employees should be paid for doing a particular 
kind of work, being reasons related to any of the following: 

(a) the nature of the work; 

(b) the level of skill or responsibility involved in doing the work; 

(c) the conditions under which the work is done. 
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89. The AWU has failed to demonstrate how the variation it proposes is justified for 

work value reasons. It would be unjust to impose a ‘floor’ upon the rate which 

may be set pursuant to cl. 15.2(b) where the value to the employer of the work 

performed has not increased. There is no evidence before the Commission about 

any change in work value of any employee covered by the Horticulture Award. 

90. Section 157(2) is a jurisdictional requirement before the Commission is able to 

vary any award in a manner that would alter modern award minimum wages. 

This jurisdictional requirement has not been addressed by the AWU’s 

submissions. Accordingly, the FW Act requires that the Commission reject the 

AWU’s Application. 

Modern awards objective 

91. In making any amendments to a modern award in the context of an application 

under s.157, the Commission is required to ensure that modern awards, together 

with the NES, provide a fair and relevant minimum safety net of terms and 

conditions, taking into account the considerations in s.134(1)(a) to (h). 

92. As stated in the Penalty Rates Decision, no particular primacy is attached to any 

of the s.134 considerations and not all of the matters identified will necessarily 

be relevant in the context of a particular proposal to vary a modern award. “The 

Commission’s task is to take into account the various considerations and ensure 

that the modern award provides a ‘fair and relevant minimum safety net”.22 

134(1)(a) - relative living standards and the needs of the low paid 

93. The AWU claims, at paragraph [25] of its submission that providing for 

guaranteed minimum earnings for pieceworkers will ensure that piecework 

arrangements cannot result in employees being paid less than the national 

minimum wage and properly take into account relative living standards and the 

need of the low paid. 

  

22  [2017] FWCFB 1001, [115], [116] and [196] 
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94. The UWU argues, at paragraph [36(a)] of its submission that current 

arrangements have resulted in the untenable situation whereby vulnerable 

horticulture workers who are competent and experienced in the industry are 

frequently paid piecework rates that do not enable them to earn their equivalent 

minimum hourly rate of pay. This assertion is relevant to enforcement of existing 

conditions and should not justify making the variations proposed. 

95. As outlined above, the safety net provided for by the Horticulture Award requires 

a piecework rate to be fixed by agreement between the employer and the 

employee and to enable the average competent employee to earn at least 15% 

more per hour than the minimum hourly rate prescribed in the Award for the type 

of employment and the classification level of the employee. Applied correctly, the 

piecework rates mandated under cl. 15.2(b) do not diminish the living standards 

of those paid pursuant to that provision. To the contrary, since the piecework 

rates must be set in such a way as to enable the ‘average competent employee’ 

to earn 15% more than the equivalent time rate of pay, the current provision 

allows more productive employees to earn a rate commensurate with their 

greater ability or dedication. The piecework rates provide an avenue for such 

employees to earn a great deal more than they would otherwise have earned 

through time rates of pay. 

96. If employers lose the capacity to pay lower performing pieceworkers an amount 

which falls below the equivalent time rate of pay, there is a danger that this will 

remove an important incentive to utilise piecework rates. If the AWU’s proposed 

variations are made, the significant disincentive toward paying piecework rates 

would injure those employees who would otherwise have earned more on 

account of their greater productivity. 

97. On this basis, Ai Group argues that the consideration mandated under 

s.134(1)(a) may be either a neutral consideration or weigh against making the 

variations proposed. 
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134(1)(b) – the need to encourage collective bargaining 

98. The AWU, at paragraphs [26] – [27] of its submission and the UWU, at paragraph 

[36(b)] of its submission each argue that this consideration should favour making 

the variation proposed on the grounds that the current provisions drive down 

labour costs. 

99. As already put in these submissions, the Horticulture Award currently requires 

the piecework rate to be reached by agreement such as to entitle the average 

competent worker to earn 15% more than the equivalent time rate of pay. The 

extant provisions, applied correctly, would not enable employers to pay below 

minimum wages to the vast majority of employees. 

100. The uncertainties associated with determining the correct piecework rate, 

referred to in paragraph [36(b)(ii)] of the UWU’s submission would not be cured 

by the AWU’s proposed variations. Any complications in determining whether an 

enterprise agreement would leave employees “better off overall” would remain in 

the Horticulture Award if the proposed amendment were to be made. 

101. As such, Ai Group contends that the need to encourage collective bargaining is 

a neutral consideration in the context of this Application. 

134(1)(c) - the need to promote social inclusion through increased workforce 
participation 

102. The submissions of the AWU (see paragraphs [28] – [29]) and the UWU (see 

paragraph [36(c)] claim that this consideration weighs in favour of making the 

variations proposed on the grounds that a ‘floor’ in the piecework rate would 

attract workers to seek employment in the horticulture industry and thereby 

increase workforce participation.  

103. The Unions’ submissions should be viewed in the light of the potential 

disemployment effect which making the proposed variations would have. The 

significant numbers of ‘grey nomads’ and backpackers who enter the horticulture 

industry on a seasonal basis should be taken into account in determining whether 

the proposed amendments would indeed attract more entrants to the industry. 
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Such workers are unlikely to have a background in horticulture and, in the case 

of elderly retirees, they are often using their employment in the industry to assist 

in financing their travels, and may not wish to work at the speeds required to 

meet the equivalent time rate of pay. 

104. If employers are required to pay all pieceworkers at least at the equivalent 

minimum hourly rate of pay, this would require such employees to perform a 

quantity of work and meet productivity levels which would meet the cost of their 

labour. It is unlikely that employers would be capable of retaining many such 

employees were the AWU’s proposed amendments to be made. 

105. Taking this into consideration, there is a likelihood that any incentive which a 

‘floor’ in the minimum piecework rate would have for new entrants to the industry 

would be counterbalanced by the inability of employers to retain less productive 

staff. 

134(1)(d) - the need to promote flexible modern work practices and the efficient 
and productive performance of work 

106. The AWU refers, at paragraph [31] of its submissions to the current provisions in 

the Horticulture Award permitting piecework rates to be used as a method to 

drive down labour costs. The AWU argues that a requirement to pay 

pieceworkers the equivalent time rate of pay may have the effect of encouraging 

the adoption of other flexible work practices to improve productivity and 

efficiency.  

107. As stated earlier in these submissions, the Commission should not accept that 

the current piecework provisions in the Horticulture Award are encouraging 

employers to drive down labour costs. Applied correctly, the piecework 

provisions should enable the average competent employee to earn more than 

they would otherwise have earned from the minimum hourly rate. 

108. The UWU’s submission argues that the consideration mandated under 

s.134(1)(d) favours making the variation proposed as employers attempting to 

comply with the clause are required to engage in an “onerous and multi-factor 

assessment” which must be reviewed every time there is a change in one of the 
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many variables which make up its composition.  

109. The UWU’s argument on this point should be rejected. The imposition of a ‘floor’ 

below which minimum piecework rates may not fall would not remove any of the 

difficulties in determining the minimum piecework rate. 

110. Piecework rates were inserted into many awards to encourage employee 

productivity. Some of the earliest decisions of the State and Federal industrial 

relations commissions recognised the incentive piecework provided for 

employees to increase their output. In a case before the NSW Industrial 

Commission in 1937, Cantor J said:23 

I have frequently pointed out that, when considering the actual earnings of piece-
workers, it must never be overlooked that men working under incentive rates 
almost invariably give a greater production or output than may fairly be expected 
of employees on time rates. 

111. Similarly, in the Metal Trades Case 1930, Beeby J responded to union objection 

to piecework by referring to the benefit such a practice had for employees:24 

During the proceedings I repeatedly urged union advocates to abandon their 
purely negative attitude. It was obvious on the evidence that prohibition of payment 
by results could not be entertained, and that in nearly every occupation substantial 
numbers of workmen, notwithstanding the official attitude, were either openly or 
secretly augmenting their earnings by accepting piece-work rates or bonus 
payments for extra production, or by agreeing to fixed output for a wage higher 
than the minimum.  

112. The capacity to pay employees a piecework rate which is directly referrable to 

the production of an individual employee enables high performing employees to 

earn a greater amount than they would have otherwise been remunerated 

pursuant to an hourly rate of pay. Such greater incentive to perform should be 

consistent with the need to promote efficient and productive performance of 

work.  

  

23 Re Galvanised Iron Manufacturers (Lysaghts Newcastle Works, Newcastle) Award ([1937] A.R. 
(N.S.W.) 598, 600. 
24 28 CAR 923, 947. 

2754

2754



113. However, the imposition of a ‘floor’ in the piecework rate would likely discourage 

employers utilising the piecework provisions as the greater productivity of higher 

performing employees would not offset the cost of lower performing workers who 

would no longer be remunerated in a manner directly commensurate with their 

production. Ai Group considers this consideration to weigh against making the 

variations proposed. 

134(1)(da) - the need to provide additional remuneration for:  

(i) employees working overtime; or  

(ii) employees working unsocial, irregular or unpredictable hours; or 

(iii) employees working on weekends or public holidays; or  

(iv) employees working shifts; 

114. This consideration is neutral for the purposes of the AWU’s Application. 

115. The UWU’s submission, at paragraph [36(e)] points to the absence of an 

entitlement for pieceworkers to receive additional remuneration for working 

overtime, unsocial, irregular or unpredictable hours, on weekends, on public 

holidays or shifts. It is unclear what relevance this has for the purposes of these 

proceedings. The AWU’s proposed variation would not introduce such 

entitlements for pieceworkers. 

116. The AWU refers to cl. 15.2(e) of the Horticulture Award which excludes 

pieceworkers from the application of: 

(i) Clause 13—Ordinary hours of work and rostering arrangements ; 

(ii) Clause 18.3(c)—Meal allowance; and 

(iii) Clause 21—Overtime. 

117. The AWU claims that since piecework arrangements commonly do not satisfy 

the requirement in cl. 15.2(b), the proposed variations would assist in ensuring 

that the piecework rate provisions are only utilised for genuine piecework 

agreements which provide the capacity for an employee to earn an income that 
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will compensate for other benefits foregone. This argument is premised on the 

assumption that the proposed amendment would in some way improve 

compliance and/or enforcement of conditions mandated under the Horticulture 

Award. Like much of the Union’s submission, this claim conflates a need for 

enforcement of existing provisions with a need for an increase in the minimum 

rate for pieceworkers. 

134(1)(e) - the principle of equal remuneration for work of equal or comparable 
value 

118. The concept of ‘equal remuneration for work of equal or comparable value’ is 

defined in s.302(2) of the FW Act to mean “equal remuneration for men and 

women workers for work of equal or comparable value.” Ai Group agrees that 

this is a neutral consideration for the purpose the AWU’s proposed variation. 

134(1)(f) - the likely impact of any exercise of modern award powers on 
business, including on productivity, employment costs and the regulatory 
burden 

119. The AWU argues, at paragraph [34] of its submission that there is no reason to 

conclude that the variations sought would have any significant impact on 

business. It claims that any substantial or persistent increase in employment 

costs could only arise in the event that the piecework rate is fixed in a manner 

that contravenes cl. 15.2(b) in that it would not have been fixed so as to permit 

an averagely competent employee to earn at least 15% more per hour than the 

minimum hourly rate. 

120. This argument has limited persuasive value for the purposes of this 

consideration. A piecework rate set pursuant to cl. 15.2(b) has the potential for 

high performing employees to earn substantially over the equivalent time rate for 

their classification. The corollary to that effect is that low performing employees 

may earn under the equivalent time rate. Requiring unproductive employees to 

earn an amount which exceeds the value of their labour would result in a cost 

increase for employers. The quantum of this increase is as yet unknown. 

However, it should be regarded as axiomatic that a variation which would impose 
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a floor in the minimum piecework would result in a cost increase for relevant 

employers in the horticulture industry. 

121. Contrary to the UWU’s argument at paragraph [36](f)(i)(2) of its submission, the 

proposed variation would not improve productivity. Even if the Commission 

accepts the UWU’s argument that the amendments would remove a disincentive 

in relation to workforce participation and engagement, this has little relevance to 

productivity in the horticulture sector. As the Full Bench stated in the Penalty 

Rates Decision, the conventional economic meaning of productivity is the 

number of units of output per unit of input. 25  The UWU’s argument should 

therefore be rejected. 

122. Moreover, as stated above, considering the limited incentive for employers to 

engage pieceworkers where the costs of engaging low performing employees 

would increase, the disemployment effect may be substantial. 

123. The regulatory burden which would be imposed by a requirement to record the 

hours of work of pieceworkers should weigh against making the variations 

proposed. The Commission should reject the AWU’s argument that an employer 

engaging employees on piecework rates pursuant to cl. 15.2(b) would need to 

maintain records of hours worked and pay received by employees to 

demonstrate compliance with the provision. In order to comply with cl. 15.2(b), 

the employer would need to take the steps outlined in paragraphs [26] – [38] of 

Rangiah J’s decision in Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034. 

As outlined above, this involves identifying of the characteristics of the 

hypothetical average competent employee and predicting the pick rate of such 

an employee.26 It does not involve continuous monitoring of the hours of each 

individual employee. 

124. The comparison to awards covering other industries such as sugar, silviculture 

and wool provide little assistance to the AWU’s argument. A requirement to 

record the hours of pieceworkers is by no means universal in modern awards 

25 [2017] FWCFB 1001, [115], [224]. 
26 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034, [28]. 
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which provide for remuneration through payment by results. Employers are not 

required to record the hours of employees paid by results under the Wine 

Industry Award 2020, the Timber Industry Award 2020 or the Real Estate 

Industry Award 2020. 

125. The AWU’s argument that the Horticulture Award does not regard the minimum 

imposition of a requirement to maintain records of an alternative payment 

arrangement as an unreasonable burden in the case of employee remunerated 

by an annualised wage should be rejected. Employees paid an annualised salary 

are not remunerated according to a piecework rate. Annualised salaries are, by 

definition, paid for work performed over a specified period – a single year. The 

comparison between pieceworkers and employees paid an annualised salary is 

of no assistance in the present matter. 

126. Contrary to the submissions of the UWU (at paragraph [36](f)(ii)), the proposed 

amendment will not ease the regulatory burden. Even if the proposed variations 

are made, employers who fail to apply cl. 15.2(b) correctly and set the piecework 

rate too low will still need to compensate relevant employees by calculating the 

difference between the rate they were paid and the applicable piecework rate 

rather than the equivalent hourly rate for the employees’ classification. Making 

the proposed variation will not enable employers to simply remunerate 

pieceworkers according to the equivalent hourly rate of pay. 

127. The consideration mandated under s.134(1)(f) of the FW Act should weigh 

against making the proposed variations. 

134(1)(g) - the need to ensure a simple, easy to understand, stable and 
sustainable modern award system for Australia that avoids unnecessary 
overlap of modern awards 

128. Contrary to the submissions of the AWU (at paragraphs [38] – [39]) and the UWU 

(at paragraph [36](g)), the proposed amendments do not assist in ensuring a 

simple, easy to understand, stable and sustainable modern award system for 

Australia. Any uncertainties in applying cl. 15.2(b) of the Horticulture Award 

which were highlighted by the decision of Rangiah J in Fair Work Ombudsman v 
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Hu (No 2) [2018] FCA 1034 are not ameliorated by imposing an additional ‘floor’ 

in the piecework rate. 

129. Rangiah J’s decision indicated the changeable nature of the notion of the 

‘average competent worker’ and outlined how this would require the piecework 

rate to be reassessed when relevant variables changed. 27  The AWU’s 

application would not remove the requirement for employers to conduct the 

complicated reassessment of the piecework rate to ensure compliance with the 

Award. It would merely prohibit the payment of lower performing employees 

below the equivalent time rate of pay. 

130. Ai Group considers this a neutral consideration for the purposes of the present 

Application. 

134(h) - the likely impact of any exercise of modern award powers on 
employment growth, inflation and the sustainability, performance and 
competitiveness of the national economy 

131. To the extent that the proposed amendments are inconsistent with s.134(1)(d), 

(f) and (g), they would also have a negative impact on employment growth, 

inflation and the sustainability, performance and competitiveness of the national 

economy. 

Conclusion 

132. The specific factors comprising the modern awards objective weigh heavily 

against making the AWU’s proposed amendments to the Horticulture Award. 

 

27 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034, [140] 
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27 May 2009 
 
The Hon Julia Gillard MP 
Deputy Prime Minister  
House of Representatives 
Parliament House 
Canberra ACT 2600  
         
Dear Deputy Prime Minister 
 
Re. Award modernisation in the Horticulture Industry 
 
We are writing to you to seek an important amendment to the Award Modernisation 
Request to protect the viability of Horticulture businesses in Australia and thousands of jobs 
in this industry. We are also seeking the Commonwealth’s support for proposed transitional 
award provisions.  
 
On 3 April 2009, the Full Bench of the Australian Industrial Relations Commission (AIRC) 
made a modern Horticulture Award 2010 which is to come into force from 1 January 2010. 
A number of very costly changes were made to the exposure draft. 
 
Ai Group’s members in the Horticulture Industry are very concerned about the cost impact 
on their businesses.  The Horticulture Industry in Australia is vulnerable to international 
competition.  Increases in labour costs imposed through the modern award will make the 
industry less competitive against overseas farmers and growers.  Ai Group is concerned 
that flexibilities that have been enjoyed in some parts of Australia will be lost unless 
substantial changes are made to the modern award.   
 
The issues of most concern are: 
 

1) Piece work loading has increased to 15% (currently 12.5% for many employers). 
 
2) Casual loading has increased to 25% (currently 15% for many employers).   

 
3) Employees are now guaranteed a minimum piece work loading (no matter how 

experienced or efficient).  This means employers will no longer be able to employ 
certain groups of employees (see discussion below).  It is also impractical because it 
is very difficult to monitor the total time actually worked (taking into account breaks 
taken) by employees picking fruit and vegetables on orchards or plantations.  The 
current system allows the setting of the piece rate in advance rather than monitoring 
each employee’s performance against actual time worked each day. 

 
4) All Sunday work is increased to double time.  In the horticulture sector, this is not in 

keeping with the current commercial environment in which the industry operates.  
With seven day a week food and beverage manufacturing and supermarket/shop 
trading hours, horticulture businesses are required to provide fresh produce seven 

51 Walker Street, 
North Sydney NSW 2060 
Australia 
 
ABN 76 369 958 788 
 
Tel: 02 9466 5566 
Fax: 02 9466 5599 
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days a week.  Due to the perishable nature of many horticulture products, the 
changing volume levels dependent on customer demands, and the seasonal nature 
of fruit and vegetables, the industry cannot limit its operations to Monday to 
Saturday.   

 
5) Packing house operations can only be worked between 6.00am to 6.00pm, Monday 

to Friday with no afternoon shift arrangements available.  This results in a penalty 
rate of double time after three hours, outside these hours.  This accentuates the 
problem outlined in the point above.  The packing house hours of work should be 
consistent with the hours of work for all other employees under the award.  

 
6) There are no exemptions to these arrangements during seasonal periods where, for 

example, the picking of fruit and vegetable crops occurs over a seven day period.  
During peak picking season, weather conditions and the timing of the ripening 
process may mean that the restrictions on ordinary time under the Horticulture 
Award will have a significant cost impact on the business. 

 
Initial data gathered by employers in the sector indicate that these changes will increase 
labour costs by approximately 30%.  However, as employers have not kept detailed hours 
of work records for casual piece rate workers under current awards and NAPSAs, the full 
impact of the changes is not known.  
 
Also, given that the minimum hourly rate is guaranteed under the modern award, employers 
will no longer be able to employ certain groups of employees that are currently being paid 
according to the volume of fruit and vegetables they pick.  These groups are usually 
inexperienced and are happy to take their time in picking.  They are: 
 

• ‘Grey nomads’ – retirees that travel around regional Australia and choose a 
lifestyle that allows them to pick at their own pace and take as many breaks as 
they need. 

• Back packers – overseas travellers who work at a rate that may or may not be a 
pace that would allow them to reach the equivalent of the guaranteed minimum 
wage under the modern Horticulture Award. 

• Itinerant or previously unemployed workers living in regional areas – the reliability 
of these workers fluctuates and often they do not work at a pace that would allow 
them to reach the equivalent of the guaranteed minimum wage under the modern 
Horticulture Award. 

 
As a result of the rigidities of the modern Horticulture Award, employers will no longer be 
able to employ a substantial proportion of these groups of workers (representing about 30% 
of the workforce).  This will have a negative impact on regional Australia.  These groups of 
employees support businesses in country towns around the country.  It will also increase 
unemployment rates in regional areas if workers are not able to meet the minimum required 
targets. 
 
In addition, all workers will be under pressure to maintain a minimum picking rate in order to 
keep their jobs.  This could increase workplace accidents as workers exert themselves to 
meet the targets. 
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Amendment to Award Modernisation Request 
 
Ai Group proposes that an amendment along the lines of the following be made to the 
Award Modernisation Request: 
 
“33AA  Where a modern award covers work performed in remote or rural locations, the 

Commission should include terms that permit the roster arrangements, piece work 
arrangements and working hours presently operating in practice in those locations 
to continue after the making of the modern award.” 

 
The proposed amendment would require the Commission to give more weight to existing 
hours of work and piecework arrangements when developing modern award provisions 
applicable in rural areas. 
 
Transitional provisions 
 
Submissions to the Commission are due this Friday on the transitional provisions to be 
included in modern awards.  
 
Ai Group will be submitting that the Commission should delay the operation of the hours of 
work, weekend penalty rates, piecework and casual loading provisions of the Horticulture 
Award until after the two year review provided for in Item 6, Schedule 5 of the Fair Work 
(Transitional Provisions and Consequential Amendments) Bill 2009. 
 
This will enable the employers to gather accurate data about the cost impact of the new 
provisions whilst not having to incur the costs in the short term.   
 
During the two year period, under the proposed transitional provision, the existing federal 
award or NAPSA provisions relating to hours of work, weekend penalty rates, piecework 
and casual loading, would apply as the legal minimum.  
 
Ai Group seeks the Commonwealth’s support for the above transitional provision in the 
submissions which it makes to the Commission. 
 
The Federal Government’s support for Ai Group’s proposals will assist in ensuring the 
survival of a viable Horticulture Industry in Australia. 
 
We would be happy to provide any further information which you may require. 
 
Yours sincerely 

Heather Ridout      
CHIEF EXECUTIVE  
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IN THE FAIR WORK COMMISSION 

Matter No:   AM2020/104 

Title: Application to vary the Horticulture Award 2020 

AUTHORITIES REFERRED TO IN Ai GROUP’S REPLY SUBMISSIONS 
 
Decisions 
 
1. Federated Felt Hatting Employees Union of Australasia v United Felt Hats Pty 

Ltd [1928] CthArbRp 164; (1928) 27 CAR 52; Misc No 60 of 1928 (20 
November 1928) 

2. Metal Trades Case 1930 (28 CAR 923) 

3. Re Galvanised Iron Manufacturers (Lysaght’s Newcastle Works Ltd., 
Newcastle) Award, [1937] A.R. 598 (Attachment A); 

4. Basic Wage Inquiry 1964 (106 CAR 629) 

5. Decision, 23 December 2009, [2009] AIRCFB 966 

6. Four yearly review of modern awards - Penalty Rates [2017] FWCFB 1001 

7. Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034 

8. Fair Work Ombudsman v Hu [2019] FCAFC 133 

Pre-modern awards 

9. Horticultural Industry (AWU) Award 2000 

AIRC Materials 

 
10. Horticulture Award 2010 (as published by the AIRC on 3 April 2009) 

11. Letter from Ai Group to the Hon Julia Gillard MP – 27 May 2009 (Attachment 
B) 

12. Minister for Employment and Workplace Relations, ‘Variation of Award 
Modernisation Request under Section 576C(4)’ (26 August 2009). 
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https://www.fwc.gov.au/documents/consolidated_awards/ap/ap784867/asframe.html
http://www.airc.gov.au/awardmod/databases/agriculture/Modern/horticulture.pdf
http://www.airc.gov.au/awardmod/download/request_variation_26Aug09.pdf
http://www.airc.gov.au/awardmod/download/request_variation_26Aug09.pdf


13. Statement, 10 September 2009, [2009] AIRCFB 835 

14. Application to vary the Horticulture Award (2 October 2009) – Australian 
Industry Group and the National Farmers Federation 

15. Submission in Support of Application to vary the Horticulture Award (21 
October 2009) – Australian Industry Group 

16. Consolidated Award Modernisation Request as at 9 November 2009 

FWO materials 

17. Fair Work Ombudsman, ‘FWO launches 2019-20 priorities’ (Media Release), 
3 June 2019. 

18. Fair Work Ombudsman, ‘FWO launches 2020-21 priorities’ (Media Release), 
13 July 2020 

19. Fair Work Ombudsman, ‘Annual Report 2019-20’ 
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Newcastle wor'lis Irtd. Award published 25th J II lte 193?I .G 1648 ) time rates of pay were fixed ancl o' e. e1:il
employmeut prescribed for ail employees of the ccmpany
N,ewcastle woI',ks, except mill operatives ancl en
This award., ilr point of fact, was the first an.ar.c1 made
employees coDcerned, though there was a preYtol ts a
by the Deputy Comnrigsi611s1 governlng hOS engaged
galvanising de1:artment only. The practice has lrecn for
clepartment to operate pnder a bonus s;,steru. ri'ltiie irr all ,

departmeuts the men were employerl upon piece-rvork.
uuion now presses for piece-work throughout, anrl I haYe
to aceede to that claim.

Wheu the general awarcl was made, by arrangeileiit the
couferred. with a view to agreeing upon a methocl of '
by results in the light of the time rates of pay fixecl
general conditious prescribecl. After har.-jug nret on
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INDUISTETAT, BTPORTS.

they were unable to reach complete agreemeut, and
matters in respect of which they remain iu dispute must be

llhe first matter which has to be considered is the question of
method by which the piece-work rates are to be fixed. Sub-

it may be saiti that the award made this year, for the
time assessed the value of the work done upon a
work- basis. Time rates of pay had been previously fixed

award for some few classifi.cations engageil in t.he galvanising
t, but those rates were reviewetl at the request of the

cs. An ordinary method sf ghiking minimum piece-
rates where they are to be prescribed" by awarcl in acldition

miuimum time rates, is by (o) determining what is a fair
's work or output for each class of work upon which mell are
ged at the time rate of pay; (Z)) atlcling to the time rate of
in eaeh case some percentage by reason of the fact that the

are to work at piece-worh rates; and. (c) clividing the
of these two sums by the number of items, articles, or uuit

weight representiag a fair clay's'work' The resulting amount
tlre ninimum pieceworh rate to be paid. (Gas Meter Maleers'

[1932] A.8,. at p. 352.) TJre percentage addition to the
rate of pay is not always the same. It'saries irom industry

ind.ustry, ancL indeed. in some ind.ustries no addition at all is
merely by reason of the fact that the employees are to

worh upon piece-work rates.

fu the present case all parties are agreed that it is well nigh
impossible to determine what is a fair day's work for the em'
ployees doing the various olasses of work under consideration,
so that the method above referred to cannot be applied here*

As a result of their conferenees, howeYer, the parties were
able to agree upoll the actual average productiou of eaeh elass
of employee under incentive rates of pay over a period of six

The agreeti figures, in most cases, if not all, will be
proper to be applied in the way I will intlicate later.

Time does not now permil a review in any detail of the dis-
in character between piece-work and Bonus rates of pay,

of the practiee of the company with respect to the incidenee
those respective rates and. the effect upon earnings. fhe fact
however, that the rates generallY uI operation before the

of the award produced earrungs which can only be
as comparatively distinctly high. They are clistinctly
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600 INDUS TI}IATJ R,EPORTS.

I93 high tn many ca ES ]\I hen
employee

compared \1' th theI n re s on tonn rates at the manualGlr,,vAIIZED a'nd not only are they distinctly aDd
InoN hish 'whenIfuxulr.c- IAtes of pay fixed for the first time byTUB,EX,S that they d

the a,ward,
(Lvslcars
Newca.srll

o not p l eserve [11e re1 at ionslii
crea.ted betrveen the varroLlS classes

p
Wonrs of emp1o;.s es.to a maIked degree In this regar c1 also

111 mincl tha the
it ist a.ward makes S eparat e provrsron

Cantor J anceS, time rates of pay for public holicla.v
for s not

eave one week pay aud f or' the SLl Pp v Lexp ense OI gloves and oilskins 'where those articlothiug AI e reasonabiv llecess ary Previo usly
were not payable and employees IC celve c1 blic
leave

puwit;hou t pa)- Apart from the protective cI
u1 money to the employe CS conc eltn ecl ol the
to varies from 5s. to a little more than gs. per

I ha,ve frequentlv rl0111 ted hen
ac tual ealmn oc of p lece-.workers, it must nevel
that men rvorking uncler incentive rates almost
greater production OI otrtput than may _Lil 1r'1y tre
employe CS on t lme IA tes. I haYe not clisrega rcled
the matter here. Moreover. f act throughout upon
payment by results, a long standiriE custorl ol
industry, is not to be cliscouraged, but rather

\rarious contentions ryere laisecl by lIr
behalf of the company and by Mr. Denforcl for
Mr. Newell asked for a complete review of the
as had been in oper-ation and fol the fixation of
rates, if they were to be iirtroclucecl generallv irrto
in the light of thc time work rates, rvhich lates he
oLtt s.ete actuaily determined by awarc'l as a resul
plete review of the inclustrl. rcquestecl b1- both
Denford, on the other hancl, suggestecl that the
shouJd, in the main, follow, or at Ieast be
trolled, by the existing bonls anil piece-worli lates'

ago stated that it intendecl to reduee the their
rates to rates that it regard.ed. as fair aud proper
that, following a suggestion of the union, it wast
new rates shoulcl be introclucecl gratlualll', antl
old rates rvere to be stepped down in three staees
a period of six months.

f,rrrarp )
Awer,n.

orlt that,

the

It might here be recordecl that the company
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Having heard the eviclence called by the parties and their (Lvseeurs
Npwcestr,rthereon, it is elear that in respect to many of the Woms
Lntrnn)
Awea,o.

and important facts relating to the work row to be
and the conditions urder which it is d.one, together with

conditions under which it was done when the rates were Cantor, J,

d, includi:rg iutermediate changes irr those conditions,
parties are not in agreement. The eompany's gereral atti-
is that the piece-work aucl bonus rates were all fixed when

conditions of the inclustry were very clifierent from what
are to-day, and have been clifferent for some time.

t some changes have tahen place is not really d.enied. The
I take is that it is not necessary for me on this occasion to

the extent of the changes. I am convincetl that over
years since the period 1923-1931 when most of the rates were

there have been many changes in the methods of carrying
the inclustry. Such important aicls to employees as iacreaseil

facilities and. conveyors of variods types have been gener-
introdueed. In some cases new ancl improved machines have
installed and improvements in existing maehines macle-

necessity for man-iranclling of material anrl the manual
and uuloading of trolleys has been greatly minimised.
important change claimed. by the coulpary directly
output is that there is now an even flow of material

the works, 'whereas when the rates were introdueetl the
available was defiuitely more uncertain and futermit-

I think there is consid.erable force in that contention and
the other matters touching the camying out of the work to

I have just referred. I have stated that I do not think
lleeessarv CVEII if it 'were possible, to measure the cumufa tive

of all the alterations, and. I have not attempted to do it
are all relevant considerations, ancl taking them, together
all the other matters to which reference has been matle,

more specific instances given by I\'[r. Parry Okeden in his
,oa Uy the witnesses called for the union, I am clearly

opinion that tittle or no assistance can be derived from the
of remuneration relied upon by the union, and that new

,work rates of pay shoukl be presmibecl in the light of the
rate fixations ancl other conditions of employment con-

in the recently-made award

/

rd as a result,

E
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E
B There cloes not exist at the present time any material which

Erqould shori' the actual data upon which the existing rates were
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I have been 1n doubt regarding the perioclvariation should be
for

of the
mac1e, but 1n vlely of thematter 1 haye decidecl that the r.ariationculreneY of slx months from the date of itswhich period it will be open to either party torespect to the award as the;, may be aclr'isec1. Thecan then be considered in the light of theoperation of the award.

The variation will take effect from thenert pay period.

_4. A. Eanlcin and, Co., solicitols for Lysaghts'Worlis Proprietary Limitecl.
(Tlre ord,er is pu.btisttecl in LIII 1.G., page lSgZ.)
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27 May 2009 
 
The Hon Julia Gillard MP 
Deputy Prime Minister  
House of Representatives 
Parliament House 
Canberra ACT 2600  
         
Dear Deputy Prime Minister 
 
Re. Award modernisation in the Horticulture Industry 
 
We are writing to you to seek an important amendment to the Award Modernisation 
Request to protect the viability of Horticulture businesses in Australia and thousands of jobs 
in this industry. We are also seeking the Commonwealth’s support for proposed transitional 
award provisions.  
 
On 3 April 2009, the Full Bench of the Australian Industrial Relations Commission (AIRC) 
made a modern Horticulture Award 2010 which is to come into force from 1 January 2010. 
A number of very costly changes were made to the exposure draft. 
 
Ai Group’s members in the Horticulture Industry are very concerned about the cost impact 
on their businesses.  The Horticulture Industry in Australia is vulnerable to international 
competition.  Increases in labour costs imposed through the modern award will make the 
industry less competitive against overseas farmers and growers.  Ai Group is concerned 
that flexibilities that have been enjoyed in some parts of Australia will be lost unless 
substantial changes are made to the modern award.   
 
The issues of most concern are: 
 

1) Piece work loading has increased to 15% (currently 12.5% for many employers). 
 
2) Casual loading has increased to 25% (currently 15% for many employers).   

 
3) Employees are now guaranteed a minimum piece work loading (no matter how 

experienced or efficient).  This means employers will no longer be able to employ 
certain groups of employees (see discussion below).  It is also impractical because it 
is very difficult to monitor the total time actually worked (taking into account breaks 
taken) by employees picking fruit and vegetables on orchards or plantations.  The 
current system allows the setting of the piece rate in advance rather than monitoring 
each employee’s performance against actual time worked each day. 

 
4) All Sunday work is increased to double time.  In the horticulture sector, this is not in 

keeping with the current commercial environment in which the industry operates.  
With seven day a week food and beverage manufacturing and supermarket/shop 
trading hours, horticulture businesses are required to provide fresh produce seven 

51 Walker Street, 
North Sydney NSW 2060 
Australia 
 
ABN 76 369 958 788 
 
Tel: 02 9466 5566 
Fax: 02 9466 5599 
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days a week.  Due to the perishable nature of many horticulture products, the 
changing volume levels dependent on customer demands, and the seasonal nature 
of fruit and vegetables, the industry cannot limit its operations to Monday to 
Saturday.   

 
5) Packing house operations can only be worked between 6.00am to 6.00pm, Monday 

to Friday with no afternoon shift arrangements available.  This results in a penalty 
rate of double time after three hours, outside these hours.  This accentuates the 
problem outlined in the point above.  The packing house hours of work should be 
consistent with the hours of work for all other employees under the award.  

 
6) There are no exemptions to these arrangements during seasonal periods where, for 

example, the picking of fruit and vegetable crops occurs over a seven day period.  
During peak picking season, weather conditions and the timing of the ripening 
process may mean that the restrictions on ordinary time under the Horticulture 
Award will have a significant cost impact on the business. 

 
Initial data gathered by employers in the sector indicate that these changes will increase 
labour costs by approximately 30%.  However, as employers have not kept detailed hours 
of work records for casual piece rate workers under current awards and NAPSAs, the full 
impact of the changes is not known.  
 
Also, given that the minimum hourly rate is guaranteed under the modern award, employers 
will no longer be able to employ certain groups of employees that are currently being paid 
according to the volume of fruit and vegetables they pick.  These groups are usually 
inexperienced and are happy to take their time in picking.  They are: 
 

• ‘Grey nomads’ – retirees that travel around regional Australia and choose a 
lifestyle that allows them to pick at their own pace and take as many breaks as 
they need. 

• Back packers – overseas travellers who work at a rate that may or may not be a 
pace that would allow them to reach the equivalent of the guaranteed minimum 
wage under the modern Horticulture Award. 

• Itinerant or previously unemployed workers living in regional areas – the reliability 
of these workers fluctuates and often they do not work at a pace that would allow 
them to reach the equivalent of the guaranteed minimum wage under the modern 
Horticulture Award. 

 
As a result of the rigidities of the modern Horticulture Award, employers will no longer be 
able to employ a substantial proportion of these groups of workers (representing about 30% 
of the workforce).  This will have a negative impact on regional Australia.  These groups of 
employees support businesses in country towns around the country.  It will also increase 
unemployment rates in regional areas if workers are not able to meet the minimum required 
targets. 
 
In addition, all workers will be under pressure to maintain a minimum picking rate in order to 
keep their jobs.  This could increase workplace accidents as workers exert themselves to 
meet the targets. 
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Amendment to Award Modernisation Request 
 
Ai Group proposes that an amendment along the lines of the following be made to the 
Award Modernisation Request: 
 
“33AA  Where a modern award covers work performed in remote or rural locations, the 

Commission should include terms that permit the roster arrangements, piece work 
arrangements and working hours presently operating in practice in those locations 
to continue after the making of the modern award.” 

 
The proposed amendment would require the Commission to give more weight to existing 
hours of work and piecework arrangements when developing modern award provisions 
applicable in rural areas. 
 
Transitional provisions 
 
Submissions to the Commission are due this Friday on the transitional provisions to be 
included in modern awards.  
 
Ai Group will be submitting that the Commission should delay the operation of the hours of 
work, weekend penalty rates, piecework and casual loading provisions of the Horticulture 
Award until after the two year review provided for in Item 6, Schedule 5 of the Fair Work 
(Transitional Provisions and Consequential Amendments) Bill 2009. 
 
This will enable the employers to gather accurate data about the cost impact of the new 
provisions whilst not having to incur the costs in the short term.   
 
During the two year period, under the proposed transitional provision, the existing federal 
award or NAPSA provisions relating to hours of work, weekend penalty rates, piecework 
and casual loading, would apply as the legal minimum.  
 
Ai Group seeks the Commonwealth’s support for the above transitional provision in the 
submissions which it makes to the Commission. 
 
The Federal Government’s support for Ai Group’s proposals will assist in ensuring the 
survival of a viable Horticulture Industry in Australia. 
 
We would be happy to provide any further information which you may require. 
 
Yours sincerely 

Heather Ridout      
CHIEF EXECUTIVE  
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IN THE FAIR WORK COMMISSION 

Matter No.: AM2020/104 

Re Application by Australian Workers Union 

Statement of Anne Kathleen Reardon 

On 9 June 2021, I, Anne Kathleen Reardon, farmer, o 
the State of Tasmania, STATE 

m 

l. I run a farm business (the Farm) in partnership with my husband Anthony Michael 

Reardon under the name AM & AK Reardon (ABN l 1 655 014 156), growing apples 

and cherries across about 10 hectares and 3 fanns in the Huon Valley, in Southern 

Tasmania. 

2. I have been working on the Fann continuously since 1976 when I married my husband,

Anthony.

3. Prior to working on the Fa1m, I was a full-time schoolteacher and I have a bachelor's

degree in Special Education.

My duties

4. While my principal responsibility is the Farm's the administration, bookkeeping and

business management, I will also work in the orchard, supervising staff and doing

'hands-on' farm work when necessary.

5. The Fann's arnmal turnover is roughly $1,000,000, and our annual wage bills is

roughly $250,000.

6. The Farm's picking season starts at the end of December and runs through March/April

of the following year.

7. There is a roughly one-week window within which our apples and cherries have

matured and must be picked in order for them to be acceptable to a buyer. As a

summary:

a. apples - we have mainly Fuji and Galas as our apple varieties. These mature

fairly close together in timeframe: the Fujis are generally sold almost

immediately - and Galas are put into storage. Our destination for apples has

altered over the years: we used to sell all of our produce into Victoria, and since

the pandemic this has not been possible; and

b. chen-ies - this varies a bit, being usually in January, but is very seasonal and

dependent on weather. Some years (if the weather is cool) we don't sta1t picking

until February.

8. We also need to be careful about the weather and other conditions when we pick. For

example, cherries will split if they are picked when there is a lot of moisture in the
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IN THE FAIR WORK COMMISSION 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

Statement of Anthony Thomas Kelly 

On 9 June 2021, I, Anthony Thomas Kelly, Chief Financial Officer, of Building Q, First 

Avenue, Sydney Markets, Homebush West in the State of New South Wales, STATE: 

Background 

1. I am currently the Chief Financial Officer for the N&A Group, a position which I have

held since November 2006, but I have more than 15 years of experience with fruit and

vegetable farming.

2. The N & A Group is a vertically integrated growing, distributing, wholesaling, and

exporting business, which has been operating since 1956 and has been owned and

operated by the same family for three generations.

3. We primarily grow apples and berries out of our growing operation in Batlow. There

are three separate properties within a roughly 10km radius. This consists of a total of

400 hectares of which approximately 100 hectares is currently farmed.

4. The turnover of the farming component of N & A Group is approximately $6m per

annum.

5. Our employment costs, including wages, is usually at least 50% of our annual costs of

production.

6. Apples and berries are a time sensitive product. Apples have around 10 days and berries

have about 2 days from the time they mature until the time they have to be picked.

Peak Seasons and Seasonal Work 

7. Our peak seasons for apple harvest are from mid-February through to mid-May.
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8. Most of our harvest workers will work from 7am to 3pm.On occasions this will include 

weekends and public holidays depending on fruit maturity and weather conditions.  

This involves variable hours and days, depending on weather and other factors. 

Employee details 

9. We employ 15 full-time permanent employees in management, administrative roles, 

and as long-term senior farm workers. 

10. We use a combination of labour hire and casual employees through the year for 

picking, as well as pruning and thinning work. This is similar to picking – but without 

working to as tight a timeframe as picking. 

11. During harvest, picking season our pickers are a mixture of directly employed casual 

employees, and labour hire contractors.  

12. Our casual workers are sourced from a variety of backgrounds. At present we have 13 

local residents, with the remainder typically consisting of overseas, itinerant workers 

and backpackers. 

13. Our casual pickers reach competency with a few days and our pruners are generally 

competent within a day. Some workers are on hourly rates until they become 

competent. 

14. We have recently struggled to get the numbers of workers that we ordinarily might as a 

result of the COVID-19 pandemic. 

Use of Piece Rates and Employee Earnings 

15. At present our pickers are mostly paid piece rates.  

16. Apple pickers pick by hand. Each picker is allocated a ladder and an apron (satchel) 

which hangs from their neck, the satchel is periodically emptied into a bin (each picker 

has its own bin). The pickers use a ladders to access the higher fruit, although some of 

our fruit is grown on trellises which minimises the need to climb ladders 

17. We are currently trialling the use of motorised ‘platforms’ which can be raised and 

lowered. A set of two employees (four employees total) are stationed on each side of 
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the platform, and a large bin resides between them where the picked fruit is stored. The 

platform rolls between rows of apple trees, setting the pace at which the picker work 

Pickers working on platforms are paid by the hour because their productivity is 

determined by the speed of the machine rather than how good the individual is. The 

work is less physically demanding, making it suitable to a large number of people. At 

present the platforms can only operate in some areas of the orchards,  

18. Determination of the rate to be paid for apples is made by consultation with senior 

supervisors who has an extensive history with the industry and is knowledgeable of the 

crop, the terrain, and the conditions in the field on a given day. 

19. A rate is assigned which would allow the average competent worker to earn well above 

the 15% hourly rate on that basis. 

20. We are constantly monitoring the work rate of our pickers. We also vary the piece rates 

depending on the location within the orchard, the variety of the fruit, the orchard 

structure and the load on the trees. 

21. Our pruners are also paid by piece rates. 

22. Pruning is a skill that can be learned to a reasonable level of competence and 

productivity within a day.  

23. Trees are planted and grown in ‘blocks’ with each block being of the same variety, 

planted at the same time, grown under similar conditions, and managed in the same 

way. As such, each tree in a block is very similar. In addition, the process of pruning 

across one block of trees is the same but may be different from block to block. For that 

reason, we set piece rates by blocks, varying the rate depending on the work load, from 

block to block  

24. In having reviewed back-calculations on piece rate earnings amongst pickers, very 

rarely does anyone earn below the award minimum rate, and typically 80% earned 

above the award minimum rate +15%.  

25. We use piece rates because they remove the need to supervise the productivity of our 

pickers. We are happy for them to work at their own rate and are comfortable if they 

are not picking at a rate we would consider competent, although we are also confident 
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that they will generally work in their own interest at a good rate of productivity and that 

those who do not meet this standard will not incur excessive expense. 

26. Some of our more experienced pickers earn at a rate in excess of $50 per hour.  Now 

produced to me and marked ‘A’ is a sample wages spreadsheet which incorporates 

piece rate workers for the period 28 April to 3 May 2021. 

- Column ‘C’ indicates whether the person is an employee or contractor. 

- Column ‘G’ indicates the type of work performed. ‘PI’ means that it is picking 

piece-rate work. There are also codes for work paid on an hourly basis, with ‘PR’ 

indicating pruning, etc.  

- Column ‘J’ identifies the particular farm or property where the individual is 

working. 

- Column ‘K’ indicates the code used in our payroll system. This data from our 

accounting system (ERP) creates a file used in the payment process. 

- Column ‘AJ’ and the post-mortem rate refer to the mid-point rate earned – the 50% 

mark. 

27. At present, if a picker is not working at a pace which we consider adequate then, after 

trying to assist them to increase their pace, we will try to move them to an area of work 

which is paid hourly and individual productivity is not such a factor. In addition to 

taking care of the worker and ensuring our compliance with the Award requirements, 

this helps us control our costs as a less productive worker gives us a worse return on 

our wage investment and brings down the work rate of the “average competent worker” 

which means that we have to increase the piece rate across the board. 

Introduction of a minimum hourly rate 

28. The introduction of a minimum floor would have a negative impact on N&A group and 

our existing model of self-managed productivity.  

29. Even if we were move largely to a picking-platform model in which workers are paid 

an hourly rate, we will always need piece workers as these platforms cannot be used in 

all areas on farm. 
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30. Our expectation is that if the ‘floor’ was introduced, the productivity levels of many of 

the pickers who are content with the minimum wage would fall drastically as there is 

little incentive for them to pick at a faster rate. 

31. In addition, we would move all workers who are unproductive into work which is paid 

by the hour if we could, for example into picking-platform work or, if we couldn’t find 

any of hourly work for them, we would let them go.  .   

32. If the AWU application is successful, then our relationship to the labour used in picking 

changes.  Where a worker is not productive, and yet is entitled to a minimum hourly 

rate, this becomes a management issue, that we need to do something about.  That 

something might include alternative work (if that work is available). There is limited 

other work opportunities on N&A properties.  Formerly, we had a packing shed, but 

this is the first year we don’t have that work available.  If productivity became an issue, 

we would need: 

a. more supervision in the orchard, to check on the progress of pickers.  This is so, 

as the pickers are spread over a reasonably large area. 

b. in some instances, to terminate those employees who were not productive, so as 

not to enlarge the cost of labour for the whole of the picking season. 

33. I note the AWU’s earlier assertion that most piece rate workers earn well below the 

minimum hourly rate, which contrasts starkly with a separate statement asserting that 

many farm businesses pay piece workers above the minimum wage. This seems 

contradictory. 

 

 

…………………………………….   ………………………………………….. 

Anthony Thomas Kelly    Date 

2783

2783



Records

Clarissa 14

Level 1 casual rate $24.80 Piece target (total all records) $27,393.46 Rob 72

Piece work target hourly rate (LVL1CAS+15%) $28.52 Piece actual (total all records) $33,395.00 Steve 85

Piece work average hourly rate (all records) $34.77 Variance (total all records) $6,001.54 22% 171

Piece work minimum average hourly rate $15.00 Piece actual (total all records) $33,395.00

Piece work maximum average hourly rate $73.33 Piece post mortem (all records) $27,446.00

Piece work median average hourly rate $35.00 Variance (total all records) $5,920.72 18%

Percentage  of payroll records paid above Piece target 76.0%

Percentage of payroll records paid below piece target 24.0%

   Note: the Piece target is calculated as what would be required to pay all piece work at 15% above the level 1 casual rate.  

   Based on the award we are only required to make sure half the people working on a given task reach this threshold.

   The post mortem amount is what we could have paid (all things being equal) for each task to meet the award.

$27,446.00

ork Date Transaction DeBlock Dimens   Quantity Rate Unit of Me  Start Time Finish Time Break

Payment 

type Start time V2 Finish time V2
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amt

Orig 

order

Calc 

hours

Round 

hrs

Piece 
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Piece 

actual

Piece 

variance

Piece 

result

Pieces 
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Piece 

equiv 
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Post 

mortem 

rank

Post 

mortem 

rate

Post mortem 
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mortem 

result

28/04/2021 Picking Bins AR-01-RL 2.5 45 BIN 12:00 00 PM  3:30 00 PM 30 PIECE 12:00:00 PM 3:30:00 PM $112.50 174 3.00 3.00 $85.56 $112.50 $26.94 Above targ 0 83 $37 50 1 $48.00 $120.00 $40 00 Above target

28/04/2021 Picking Bins AR-01-RL 2.5 45 BIN 12:00 00 PM  3:30 00 PM 30 PIECE 12:00:00 PM 3:30:00 PM $112.50 175 3.00 3.00 $85.56 $112.50 $26.94 Above targ 0 83 $37 50 2 $48.00 $120.00 $40 00 Above target

28/04/2021 Picking Bins AR-01-RL 2.5 45 BIN 12:00 00 PM  3:30 00 PM 30 PIECE 12:00:00 PM 3:30:00 PM $112.50 179 3.00 3.00 $85.56 $112.50 $26.94 Above targ 0 83 $37 50 3 $48.00 $120.00 $40 00 Above target

28/04/2021 Picking Bins AR-01-RL 2.5 45 BIN 12:00 00 PM  3:30 00 PM 30 PIECE 12:00:00 PM 3:30:00 PM $112.50 178 3.00 3.00 $85.56 $112.50 $26.94 Above targ 0 83 $37 50 4 $48.00 $120.00 $40 00 Above target

28/04/2021 Picking Bins AR-01-RL 2 45 BIN 12:00 00 PM  3:30 00 PM 30 PIECE 12:00:00 PM 3:30:00 PM $90.00 177 3.00 3.00 $85.56 $90.00 $4.44 Above targ 0.67 $30 00 5 $48.00 $96.00 $32 00 Above target

28/04/2021 Picking Bins AR-01-RL 2 45 BIN 12:00 00 PM  3:30 00 PM 30 PIECE 12:00:00 PM 3:30:00 PM $90.00 173 3.00 3.00 $85.56 $90.00 $4.44 Above targ 0.67 $30 00 6 $48.00 $96.00 $32 00 Above target

28/04/2021 Picking Bins AR-01-RL 2 45 BIN 12:00 00 PM  3:30 00 PM 30 PIECE 12:00:00 PM 3:30:00 PM $90.00 180 3.00 3.00 $85.56 $90.00 $4.44 Above targ 0.67 $30 00 7 $48.00 $96.00 $32 00 Above target

28/04/2021 Picking Bins AR-01-RL 2 45 BIN 12:00 00 PM  3:30 00 PM 30 PIECE 12:00:00 PM 3:30:00 PM $90.00 176 3.00 3.00 $85.56 $90.00 $4.44 Above targ 0.67 $30 00 8 $48.00 $96.00 $32 00 Above target

28/04/2021 Picking Bins AR-10-RL 3 55 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $165.00 167 5.00 5.00 $142.60 $165.00 $22.40 Above targ 0.60 $33 00 9 $48.00 $144.00 $28 80 Above targ $7.00 OVER

28/04/2021 Picking Bins AR-10-RL 3 55 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $165.00 162 5.00 5.00 $142.60 $165.00 $22.40 Above targ 0.60 $33 00 10 $48.00 $144.00 $28 80 Above target

28/04/2021 Picking Bins AR-10-RL 3 55 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $165.00 168 5.00 5.00 $142.60 $165.00 $22.40 Above targ 0.60 $33 00 11 $48.00 $144.00 $28 80 Above target

28/04/2021 Picking Bins AR-10-RL 3 55 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $165.00 159 5.00 5.00 $142.60 $165.00 $22.40 Above targ 0.60 $33 00 12 $48.00 $144.00 $28 80 Above target

28/04/2021 Picking Bins AR-10-RL 3 55 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $165.00 161 5.00 5.00 $142.60 $165.00 $22.40 Above targ 0.60 $33 00 13 $48.00 $144.00 $28 80 Above target

28/04/2021 Picking Bins AR-10-RL 2.5 55 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $137.50 166 5.00 5.00 $142.60 $137.50 -$5.10 Below targ 0 50 $27 50 14 $48.00 $120.00 $24 00 Below target

28/04/2021 Picking Bins AR-10-RL 2.5 55 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $137.50 164 5.00 5.00 $142.60 $137.50 -$5.10 Below targ 0 50 $27 50 15 $48.00 $120.00 $24 00 Below target

28/04/2021 Picking Bins AR-10-RL 1.5 55 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $82.50 170 5.00 5.00 $142.60 $82.50 -$60.10 Below targ 0 30 $16 50 16 $48.00 $72.00 $14.40 Below target

28/04/2021 Picking Bins AR-10-RL 1.5 55 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $82.50 172 5.00 5.00 $142.60 $82.50 -$60.10 Below targ 0 30 $16 50 17 $48.00 $72.00 $14.40 Below target

28/04/2021 Picking Bins AR-15-RL 8 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $360.00 181 8.00 8.00 $228.16 $360.00 $131 84 Above targ 1 00 $45 00 1 $39.00 $312.00 $39 00 Above target

28/04/2021 Picking Bins AR-15-RL 8 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $360.00 185 8.00 8.00 $228.16 $360.00 $131 84 Above targ 1 00 $45 00 2 $39.00 $312.00 $39 00 Above target

28/04/2021 Picking Bins AR-15-RL 8 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $360.00 187 8.00 8.00 $228.16 $360.00 $131 84 Above targ 1 00 $45 00 3 $39.00 $312.00 $39 00 Above target

28/04/2021 Picking Bins AR-15-RL 8 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $360.00 186 8.00 8.00 $228.16 $360.00 $131 84 Above targ 1 00 $45 00 4 $39.00 $312.00 $39 00 Above target

28/04/2021 Picking Bins AR-15-RL 8 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $360.00 188 8.00 8.00 $228.16 $360.00 $131 84 Above targ 1 00 $45 00 5 $39.00 $312.00 $39 00 Above target

28/04/2021 Picking Bins AR-15-RL 8 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $360.00 182 8.00 8.00 $228.16 $360.00 $131 84 Above targ 1 00 $45 00 6 $39.00 $312.00 $39 00 Above target

28/04/2021 Picking Bins AR-15-RL 6 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $270.00 184 8.00 8.00 $228.16 $270.00 $41.84 Above targ 0.75 $33.75 7 $39.00 $234.00 $29 25 Above targ $6.00 OVER

28/04/2021 Picking Bins AR-15-RL 6 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $270.00 183 8.00 8.00 $228.16 $270.00 $41.84 Above targ 0.75 $33.75 8 $39.00 $234.00 $29 25 Above target

28/04/2021 Picking Bins AR-15-RL 5.5 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $247.50 189 8.00 8.00 $228.16 $247.50 $19.34 Above targ 0.69 $30 94 9 $39.00 $214.50 $26 81 Below target

28/04/2021 Picking Bins AR-15-RL 5.5 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $247.50 190 8.00 8.00 $228.16 $247.50 $19.34 Above targ 0.69 $30 94 10 $39.00 $214.50 $26 81 Below target

28/04/2021 Picking Bins AR-15-RL 4 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $180.00 191 8.00 8.00 $228.16 $180.00 -$48.16 Below targ 0 50 $22 50 11 $39.00 $156.00 $19 50 Below target

28/04/2021 Picking Bins AR-15-RL 4 45 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $180.00 192 8.00 8.00 $228.16 $180.00 -$48.16 Below targ 0 50 $22 50 12 $39.00 $156.00 $19 50 Below target

29/04/2021 Picking Bins AR-01-RL 2 45 BIN 12:00 00 PM  2:00 00 PM 30 PIECE 12:00:00 PM 2:00:00 PM $90.00 221 1.50 1.50 $42.78 $90.00 $47.22 Above targ 1 33 $60 00 1 $29.00 $58.00 $38.67 Above target

29/04/2021 Picking Bins AR-01-RL 2 45 BIN 12:00 00 PM  2:00 00 PM 30 PIECE 12:00:00 PM 2:00:00 PM $90.00 222 1.50 1.50 $42.78 $90.00 $47.22 Above targ 1 33 $60 00 2 $29.00 $58.00 $38.67 Above target

29/04/2021 Picking Bins AR-01-RL 1.5 45 BIN 12:00 00 PM  2:00 00 PM 30 PIECE 12:00:00 PM 2:00:00 PM $67.50 223 1.50 1.50 $42.78 $67.50 $24.72 Above targ 1 00 $45 00 3 $29.00 $43.50 $29 00 Above targ $16.00 OVER

29/04/2021 Picking Bins AR-01-RL 1.5 45 BIN 12:00 00 PM  2:00 00 PM 30 PIECE 12:00:00 PM 2:00:00 PM $67.50 224 1.50 1.50 $42.78 $67.50 $24.72 Above targ 1 00 $45 00 4 $29.00 $43.50 $29 00 Above target

29/04/2021 Picking Bins AR-01-RL 1 45 BIN 12:00 00 PM  2:30 00 PM 30 PIECE 12:00:00 PM 2:30:00 PM $45.00 225 2.00 2.00 $57.04 $45.00 -$12.04 Below targ 0 50 $22 50 5 $29.00 $29.00 $14 50 Below target

29/04/2021 Picking Bins AR-15-RL 6 45 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $270.00 219 5.00 5.00 $142.60 $270.00 $127.40 Above targ 1 20 $54 00 1 $36.00 $216.00 $43 20 Above target

29/04/2021 Picking Bins AR-15-RL 5 45 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $225.00 220 5.00 5.00 $142.60 $225.00 $82.40 Above targ 1 00 $45 00 2 $36.00 $180.00 $36 00 Above target

29/04/2021 Picking Bins AR-15-RL 4 45 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $180.00 216 5.00 5.00 $142.60 $180.00 $37.40 Above targ 0 80 $36 00 3 $36.00 $144.00 $28 80 Above targ $9.00 OVER

29/04/2021 Picking Bins AR-15-RL 2.5 45 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $112.50 217 5.00 5.00 $142.60 $112.50 -$30.10 Below targ 0 50 $22 50 4 $36.00 $90.00 $18 00 Below target

29/04/2021 Picking Bins AR-15-RL 2.5 45 BIN  7:00:00 AM 12:00 00 PM PIECE 7:00:00 AM 12:00:00 PM $112.50 218 5.00 5.00 $142.60 $112.50 -$30.10 Below targ 0 50 $22 50 5 $36.00 $90.00 $18 00 Below target

29/04/2021 Picking Bins GC-3-RL 6.5 50 BIN  7:00:00 AM  3:30 00 PM PIECE 7:00:00 AM 3:30:00 PM $325.00 131 8.50 8.50 $242.42 $325.00 $82.58 Above targ 0.76 $38 24 1 $41.00 $266.50 $31 35 Above target

29/04/2021 Picking Bins GC-3-RL 6.5 50 BIN  7:00:00 AM  3:30 00 PM PIECE 7:00:00 AM 3:30:00 PM $325.00 137 8.50 8.50 $242.42 $325.00 $82.58 Above targ 0.76 $38 24 2 $41.00 $266.50 $31 35 Above target

29/04/2021 Picking Bins GC-3-RL 6 50 BIN  7:00:00 AM  3:30 00 PM PIECE 7:00:00 AM 3:30:00 PM $300.00 132 8.50 8.50 $242.42 $300.00 $57.58 Above targ 0.71 $35 29 3 $41.00 $246.00 $28 94 Above target

29/04/2021 Picking Bins GC-3-RL 6 50 BIN  7:00:00 AM  3:30 00 PM PIECE 7:00:00 AM 3:30:00 PM $300.00 135 8.50 8.50 $242.42 $300.00 $57.58 Above targ 0.71 $35 29 4 $41.00 $246.00 $28 94 Above targ $9.00 OVER

29/04/2021 Picking Bins GC-3-RL 6 50 BIN  7:00:00 AM  3:30 00 PM PIECE 7:00:00 AM 3:30:00 PM $300.00 136 8.50 8.50 $242.42 $300.00 $57.58 Above targ 0.71 $35 29 5 $41.00 $246.00 $28 94 Above target

29/04/2021 Picking Bins GC-3-RL 5 50 BIN  7:00:00 AM  3:30 00 PM PIECE 7:00:00 AM 3:30:00 PM $250.00 134 8.50 8.50 $242.42 $250.00 $7.58 Above targ 0 59 $29.41 6 $41.00 $205.00 $24.12 Below target

29/04/2021 Picking Bins GC-3-RL 5 50 BIN  7:00:00 AM  3:30 00 PM PIECE 7:00:00 AM 3:30:00 PM $250.00 133 8.50 8.50 $242.42 $250.00 $7.58 Above targ 0 59 $29.41 7 $41.00 $205.00 $24.12 Below target

29/04/2021 Picking Bins WB-K-RL 6.5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $357.50 21 8.00 8.00 $228.16 $357.50 $129 34 Above targ 0 81 $44.69 1 $42.00 $273.00 $34.13 Above target

29/04/2021 Picking Bins WB-K-RL 6.5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $357.50 22 8.00 8.00 $228.16 $357.50 $129 34 Above targ 0 81 $44.69 2 $42.00 $273.00 $34.13 Above target

29/04/2021 Picking Bins WB-K-RL 5.5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $302.50 26 8.00 8.00 $228.16 $302.50 $74.34 Above targ 0.69 $37 81 3 $42.00 $231.00 $28 88 Above target

29/04/2021 Picking Bins WB-K-RL 5.5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $302.50 28 8.00 8.00 $228.16 $302.50 $74.34 Above targ 0.69 $37 81 4 $42.00 $231.00 $28 88 Above target

29/04/2021 Picking Bins WB-K-RL 5.5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $302.50 20 8.00 8.00 $228.16 $302.50 $74.34 Above targ 0.69 $37 81 5 $42.00 $231.00 $28 88 Above target

29/04/2021 Picking Bins WB-K-RL 5.5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $302.50 27 8.00 8.00 $228.16 $302.50 $74.34 Above targ 0.69 $37 81 6 $42.00 $231.00 $28 88 Above targ $13.00 OVER

29/04/2021 Picking Bins WB-K-RL 5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $275.00 19 8.00 8.00 $228.16 $275.00 $46.84 Above targ 0.63 $34 38 7 $42.00 $210.00 $26 25 Below target

29/04/2021 Picking Bins WB-K-RL 5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $275.00 23 8.00 8.00 $228.16 $275.00 $46.84 Above targ 0.63 $34 38 8 $42.00 $210.00 $26 25 Below target

29/04/2021 Picking Bins WB-K-RL 4 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $220.00 25 8.00 8.00 $228.16 $220.00 -$8.16 Below targ 0 50 $27 50 9 $42.00 $168.00 $21 00 Below target

29/04/2021 Picking Bins WB-K-RL 4 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $220.00 24 8.00 8.00 $228.16 $220.00 -$8.16 Below targ 0 50 $27 50 10 $42.00 $168.00 $21 00 Below target

"A"

2784

2784



30/04/2021 Picking Bins AR-13-RL 9 50 BIN  7:00:00 AM  4:00 00 PM 30 PIECE 7:00:00 AM 4:00:00 PM $450.00 243 8.50 8.50 $242.42 $450.00 $207 58 Above targ 1 06 $52 94 1 $36.00 $324.00 $38.12 Above target

30/04/2021 Picking Bins AR-13-RL 8 50 BIN  7:00:00 AM  4:00 00 PM 30 PIECE 7:00:00 AM 4:00:00 PM $400.00 244 8.50 8.50 $242.42 $400.00 $157 58 Above targ 0 94 $47 06 2 $36.00 $288.00 $33 88 Above target

30/04/2021 Picking Bins AR-13-RL 4.5 50 BIN 10:30:00 AM  4:00 00 PM 30 PIECE 10:30:00 AM 4:00:00 PM $225.00 248 5.00 5.00 $142.60 $225.00 $82.40 Above targ 0 90 $45 00 3 $36.00 $162.00 $32.40 Above target

30/04/2021 Picking Bins AR-13-RL 4.5 50 BIN 10:30:00 AM  4:00 00 PM 30 PIECE 10:30:00 AM 4:00:00 PM $225.00 249 5.00 5.00 $142.60 $225.00 $82.40 Above targ 0 90 $45 00 4 $36.00 $162.00 $32.40 Above target

30/04/2021 Picking Bins AR-13-RL 4 50 BIN 10:30:00 AM  4:00 00 PM 30 PIECE 10:30:00 AM 4:00:00 PM $200.00 246 5.00 5.00 $142.60 $200.00 $57.40 Above targ 0 80 $40 00 5 $36.00 $144.00 $28 80 Above target

30/04/2021 Picking Bins AR-13-RL 4 50 BIN 10:30:00 AM  4:00 00 PM 30 PIECE 10:30:00 AM 4:00:00 PM $200.00 247 5.00 5.00 $142.60 $200.00 $57.40 Above targ 0 80 $40 00 6 $36.00 $144.00 $28 80 Above targ $14.00 OVER

30/04/2021 Picking Bins AR-13-RL 3.5 50 BIN 11:00:00 AM  4:00 00 PM 30 PIECE 11:00:00 AM 4:00:00 PM $175.00 250 4.50 4.50 $128.34 $175.00 $46.66 Above targ 0.78 $38 89 7 $36.00 $126.00 $28 00 Below target

30/04/2021 Picking Bins AR-13-RL 3.5 50 BIN 11:00:00 AM  4:00 00 PM 30 PIECE 11:00:00 AM 4:00:00 PM $175.00 251 4.50 4.50 $128.34 $175.00 $46.66 Above targ 0.78 $38 89 8 $36.00 $126.00 $28 00 Below target

30/04/2021 Picking Bins AR-13-RL 3 50 BIN 11:00:00 AM  4:00 00 PM 30 PIECE 11:00:00 AM 4:00:00 PM $150.00 252 4.50 4.50 $128.34 $150.00 $21.66 Above targ 0.67 $33 33 9 $36.00 $108.00 $24 00 Below target

30/04/2021 Picking Bins AR-13-RL 5 50 BIN  7:00:00 AM  4:00 00 PM 30 PIECE 7:00:00 AM 4:00:00 PM $250.00 245 8.50 8.50 $242.42 $250.00 $7.58 Above targ 0 59 $29.41 10 $36.00 $180.00 $21.18 Below target

SA 30/04/2021 Picking Bins GC-3-RL 3 50 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $150.00 138 4.00 4.00 $114.08 $150.00 $35.92 Above targ 0.75 $37 50 1 $40.00 $120.00 $30 00 Above target

SA 30/04/2021 Picking Bins GC-3-RL 2.5 50 BIN  7:00:00 AM 10:30:00 AM PIECE 7:00:00 AM 10:30:00 AM $125.00 139 3.50 3.50 $99.82 $125.00 $25.18 Above targ 0.71 $35.71 2 $40.00 $100.00 $28 57 Above target

SA 30/04/2021 Picking Bins GC-3-RL 2.5 50 BIN  7:00:00 AM 10:30:00 AM PIECE 7:00:00 AM 10:30:00 AM $125.00 141 3.50 3.50 $99.82 $125.00 $25.18 Above targ 0.71 $35.71 3 $40.00 $100.00 $28 57 Above target

SA 30/04/2021 Picking Bins GC-3-RL 2.5 50 BIN  7:00:00 AM 10:30:00 AM PIECE 7:00:00 AM 10:30:00 AM $125.00 140 3.50 3.50 $99.82 $125.00 $25.18 Above targ 0.71 $35.71 4 $40.00 $100.00 $28 57 Above targ $10.00 OVER

SA 30/04/2021 Picking Bins GC-3-RL 2.5 50 BIN  7:00:00 AM 10:30:00 AM PIECE 7:00:00 AM 10:30:00 AM $125.00 142 3.50 3.50 $99.82 $125.00 $25.18 Above targ 0.71 $35.71 5 $40.00 $100.00 $28 57 Above target

SA 30/04/2021 Picking Bins GC-3-RL 2 50 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $100.00 143 4.00 4.00 $114.08 $100.00 -$14.08 Below targ 0 50 $25 00 6 $40.00 $80.00 $20 00 Below target

SA 30/04/2021 Picking Bins GC-3-RL 2 50 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $100.00 144 4.00 4.00 $114.08 $100.00 -$14.08 Below targ 0 50 $25 00 7 $40.00 $80.00 $20 00 Below target

30/04/2021 Picking Bins WB-K-RL 2 55 BIN  7:00:00 AM  8:30:00 AM PIECE 7:00:00 AM 8:30:00 AM $110.00 29 1.50 1.50 $42.78 $110.00 $67.22 Above targ 1 33 $73 33 1 $43.00 $86.00 $57 33 Above target

30/04/2021 Picking Bins WB-K-RL 1.5 55 BIN  7:00:00 AM  8:30:00 AM PIECE 7:00:00 AM 8:30:00 AM $82.50 30 1.50 1.50 $42.78 $82.50 $39.72 Above targ 1 00 $55 00 2 $43.00 $64.50 $43 00 Above target

30/04/2021 Picking Bins WB-K-RL 1 55 BIN  7:00:00 AM  8:30:00 AM PIECE 7:00:00 AM 8:30:00 AM $55.00 31 1.50 1.50 $42.78 $55.00 $12.22 Above targ 0.67 $36.67 3 $43.00 $43.00 $28.67 Above target

30/04/2021 Picking Bins WB-K-RL 1 55 BIN  7:00:00 AM  8:30:00 AM PIECE 7:00:00 AM 8:30:00 AM $55.00 32 1.50 1.50 $42.78 $55.00 $12.22 Above targ 0.67 $36.67 4 $43.00 $43.00 $28.67 Above target

30/04/2021 Picking Bins WB-K-RL 1 55 BIN  7:00:00 AM  8:30:00 AM PIECE 7:00:00 AM 8:30:00 AM $55.00 34 1.50 1.50 $42.78 $55.00 $12.22 Above targ 0.67 $36.67 5 $43.00 $43.00 $28.67 Above target

30/04/2021 Picking Bins WB-K-RL 1 55 BIN  7:00:00 AM  8:30:00 AM PIECE 7:00:00 AM 8:30:00 AM $55.00 33 1.50 1.50 $42.78 $55.00 $12.22 Above targ 0.67 $36.67 6 $43.00 $43.00 $28.67 Above targ $12.00 OVER

30/04/2021 Picking Bins WB-K-RL 3 55 BIN  7:00:00 AM  1:30 00 PM 30 PIECE 7:00:00 AM 1:30:00 PM $165.00 37 6.00 6.00 $171.12 $165.00 -$6.12 Below targ 0 50 $27 50 7 $43.00 $129.00 $21 50 Below target

30/04/2021 Picking Bins WB-K-RL 0.5 55 BIN  7:00:00 AM  8:30:00 AM PIECE 7:00:00 AM 8:30:00 AM $27.50 36 1.50 1.50 $42.78 $27.50 -$15.28 Below targ 0 33 $18 33 8 $43.00 $21.50 $14 33 Below target

30/04/2021 Picking Bins WB-K-RL 0.5 55 BIN  7:00:00 AM  8:30:00 AM PIECE 7:00:00 AM 8:30:00 AM $27.50 35 1.50 1.50 $42.78 $27.50 -$15.28 Below targ 0 33 $18 33 9 $43.00 $21.50 $14 33 Below target

30/04/2021 Picking Bins WB-K-RL 0.5 55 BIN  7:00:00 AM  8:30:00 AM PIECE 7:00:00 AM 8:30:00 AM $27.50 38 1.50 1.50 $42.78 $27.50 -$15.28 Below targ 0 33 $18 33 10 $43.00 $21.50 $14 33 Below target

30/04/2021 Picking Bins WB-L-PL 4 60 BIN  8:30:00 AM  3:00 00 PM 30 PIECE 8:30:00 AM 3:00:00 PM $240.00 43 6.00 6.00 $171.12 $240.00 $68.88 Above targ 0.67 $40 00 1 $49.00 $196.00 $32.67 Above target

30/04/2021 Picking Bins WB-L-PL 4 60 BIN  8:30:00 AM  3:00 00 PM 30 PIECE 8:30:00 AM 3:00:00 PM $240.00 45 6.00 6.00 $171.12 $240.00 $68.88 Above targ 0.67 $40 00 2 $49.00 $196.00 $32.67 Above target

30/04/2021 Picking Bins WB-L-PL 4 60 BIN  8:30:00 AM  3:00 00 PM 30 PIECE 8:30:00 AM 3:00:00 PM $240.00 44 6.00 6.00 $171.12 $240.00 $68.88 Above targ 0.67 $40 00 3 $49.00 $196.00 $32.67 Above target

30/04/2021 Picking Bins WB-L-PL 4 60 BIN  8:30:00 AM  3:00 00 PM 30 PIECE 8:30:00 AM 3:00:00 PM $240.00 47 6.00 6.00 $171.12 $240.00 $68.88 Above targ 0.67 $40 00 4 $49.00 $196.00 $32.67 Above target

30/04/2021 Picking Bins WB-L-PL 3.5 60 BIN  8:30:00 AM  3:00 00 PM 30 PIECE 8:30:00 AM 3:00:00 PM $210.00 40 6.00 6.00 $171.12 $210.00 $38.88 Above targ 0 58 $35 00 5 $49.00 $171.50 $28 58 Above target

30/04/2021 Picking Bins WB-L-PL 3.5 60 BIN  8:30:00 AM  3:00 00 PM 30 PIECE 8:30:00 AM 3:00:00 PM $210.00 39 6.00 6.00 $171.12 $210.00 $38.88 Above targ 0 58 $35 00 6 $49.00 $171.50 $28 58 Above targ $11.00 OVER

30/04/2021 Picking Bins WB-L-PL 1 60 BIN  1:30 00 PM  3:30 00 PM PIECE 1:30:00 PM 3:30:00 PM $60.00 48 2.00 2.00 $57.04 $60.00 $2.96 Above targ 0 50 $30 00 7 $49.00 $49.00 $24 50 Below target

30/04/2021 Picking Bins WB-L-PL 2.5 60 BIN  8:30:00 AM  3:00 00 PM 30 PIECE 8:30:00 AM 3:00:00 PM $150.00 42 6.00 6.00 $171.12 $150.00 -$21.12 Below targ 0.42 $25 00 8 $49.00 $122.50 $20.42 Below target

30/04/2021 Picking Bins WB-L-PL 2.5 60 BIN  8:30:00 AM  3:00 00 PM 30 PIECE 8:30:00 AM 3:00:00 PM $150.00 41 6.00 6.00 $171.12 $150.00 -$21.12 Below targ 0.42 $25 00 9 $49.00 $122.50 $20.42 Below target

30/04/2021 Picking Bins WB-L-PL 2 60 BIN  8:30:00 AM  3:00 00 PM 30 PIECE 8:30:00 AM 3:00:00 PM $120.00 46 6.00 6.00 $171.12 $120.00 -$51.12 Below targ 0 33 $20 00 10 $49.00 $98.00 $16 33 Below target

1/05/2021 Picking Bins AR-13-RL 8 50 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $400.00 264 8.00 8.00 $228.16 $400.00 $171 84 Above targ 1 00 $50 00 1 $36.00 $288.00 $36 00 Above target

1/05/2021 Picking Bins AR-13-RL 7 50 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $350.00 263 8.00 8.00 $228.16 $350.00 $121 84 Above targ 0 88 $43.75 2 $36.00 $252.00 $31 50 Above target

1/05/2021 Picking Bins AR-13-RL 7 50 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $350.00 267 8.00 8.00 $228.16 $350.00 $121 84 Above targ 0 88 $43.75 3 $36.00 $252.00 $31 50 Above target

1/05/2021 Picking Bins AR-13-RL 7 50 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $350.00 268 8.00 8.00 $228.16 $350.00 $121 84 Above targ 0 88 $43.75 4 $36.00 $252.00 $31 50 Above target

1/05/2021 Picking Bins AR-13-RL 6.5 50 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $325.00 269 8.00 8.00 $228.16 $325.00 $96.84 Above targ 0 81 $40.63 5 $36.00 $234.00 $29 25 Above target

1/05/2021 Picking Bins AR-13-RL 6.5 50 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $325.00 270 8.00 8.00 $228.16 $325.00 $96.84 Above targ 0 81 $40.63 6 $36.00 $234.00 $29 25 Above targ $14.00 OVER

1/05/2021 Picking Bins AR-13-RL 6 50 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $300.00 266 8.00 8.00 $228.16 $300.00 $71.84 Above targ 0.75 $37 50 7 $36.00 $216.00 $27 00 Below target

1/05/2021 Picking Bins AR-13-RL 5 50 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $250.00 271 8.00 8.00 $228.16 $250.00 $21.84 Above targ 0.63 $31 25 8 $36.00 $180.00 $22 50 Below target

1/05/2021 Picking Bins AR-13-RL 5 50 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $250.00 272 8.00 8.00 $228.16 $250.00 $21.84 Above targ 0.63 $31 25 9 $36.00 $180.00 $22 50 Below target

1/05/2021 Picking Bins AR-13-RL 4 50 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $200.00 265 8.00 8.00 $228.16 $200.00 -$28.16 Below targ 0 50 $25 00 10 $36.00 $144.00 $18 00 Below target

1/05/2021 Picking Bins WB-G-RL 1.5 65 BIN 11:00:00 AM  2:30 00 PM 30 PIECE 11:00:00 AM 2:30:00 PM $97.50 65 3.00 3.00 $85.56 $97.50 $11.94 Above targ 0 50 $32 50 1 $58.00 $87.00 $29 00 Above target

1/05/2021 Picking Bins WB-G-RL 1.5 65 BIN 11:00:00 AM  2:30 00 PM 30 PIECE 11:00:00 AM 2:30:00 PM $97.50 62 3.00 3.00 $85.56 $97.50 $11.94 Above targ 0 50 $32 50 2 $58.00 $87.00 $29 00 Above target

1/05/2021 Picking Bins WB-G-RL 1.5 65 BIN 11:00:00 AM  2:30 00 PM 30 PIECE 11:00:00 AM 2:30:00 PM $97.50 66 3.00 3.00 $85.56 $97.50 $11.94 Above targ 0 50 $32 50 3 $58.00 $87.00 $29 00 Above target

1/05/2021 Picking Bins WB-G-RL 1.5 65 BIN 11:00:00 AM  2:30 00 PM 30 PIECE 11:00:00 AM 2:30:00 PM $97.50 68 3.00 3.00 $85.56 $97.50 $11.94 Above targ 0 50 $32 50 4 $58.00 $87.00 $29 00 Above target

1/05/2021 Picking Bins WB-G-RL 1.5 65 BIN 11:00:00 AM  2:30 00 PM 30 PIECE 11:00:00 AM 2:30:00 PM $97.50 61 3.00 3.00 $85.56 $97.50 $11.94 Above targ 0 50 $32 50 5 $58.00 $87.00 $29 00 Above targ $7.00 OVER

1/05/2021 Picking Bins WB-G-RL 1.5 65 BIN 11:00:00 AM  2:30 00 PM 30 PIECE 11:00:00 AM 2:30:00 PM $97.50 67 3.00 3.00 $85.56 $97.50 $11.94 Above targ 0 50 $32 50 6 $58.00 $87.00 $29 00 Above target

1/05/2021 Picking Bins WB-G-RL 1 65 BIN 11:00:00 AM  2:30 00 PM 30 PIECE 11:00:00 AM 2:30:00 PM $65.00 60 3.00 3.00 $85.56 $65.00 -$20.56 Below targ 0 33 $21.67 7 $58.00 $58.00 $19 33 Below target

1/05/2021 Picking Bins WB-G-RL 1 65 BIN 11:00:00 AM  2:30 00 PM 30 PIECE 11:00:00 AM 2:30:00 PM $65.00 64 3.00 3.00 $85.56 $65.00 -$20.56 Below targ 0 33 $21.67 8 $58.00 $58.00 $19 33 Below target

1/05/2021 Picking Bins WB-G-RL 1 65 BIN 11:00:00 AM  2:30 00 PM 30 PIECE 11:00:00 AM 2:30:00 PM $65.00 63 3.00 3.00 $85.56 $65.00 -$20.56 Below targ 0 33 $21.67 9 $58.00 $58.00 $19 33 Below target

1/05/2021 Picking Bins WB-L-PL 3 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $180.00 55 4.00 4.00 $114.08 $180.00 $65.92 Above targ 0.75 $45 00 1 $58.00 $174.00 $43 50 Above target

1/05/2021 Picking Bins WB-L-PL 3 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $180.00 56 4.00 4.00 $114.08 $180.00 $65.92 Above targ 0.75 $45 00 2 $58.00 $174.00 $43 50 Above target

1/05/2021 Picking Bins WB-L-PL 3 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $180.00 59 4.00 4.00 $114.08 $180.00 $65.92 Above targ 0.75 $45 00 3 $58.00 $174.00 $43 50 Above target

1/05/2021 Picking Bins WB-L-PL 2.5 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $150.00 50 4.00 4.00 $114.08 $150.00 $35.92 Above targ 0.63 $37 50 4 $58.00 $145.00 $36 25 Above target

1/05/2021 Picking Bins WB-L-PL 2 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $120.00 54 4.00 4.00 $114.08 $120.00 $5.92 Above targ 0 50 $30 00 5 $58.00 $116.00 $29 00 Above target

1/05/2021 Picking Bins WB-L-PL 2 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $120.00 58 4.00 4.00 $114.08 $120.00 $5.92 Above targ 0 50 $30 00 6 $58.00 $116.00 $29 00 Above targ $2.00 OVER

1/05/2021 Picking Bins WB-L-PL 2 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $120.00 49 4.00 4.00 $114.08 $120.00 $5.92 Above targ 0 50 $30 00 7 $58.00 $116.00 $29 00 Above target

1/05/2021 Picking Bins WB-L-PL 2 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $120.00 52 4.00 4.00 $114.08 $120.00 $5.92 Above targ 0 50 $30 00 8 $58.00 $116.00 $29 00 Above target

1/05/2021 Picking Bins WB-L-PL 2 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $120.00 57 4.00 4.00 $114.08 $120.00 $5.92 Above targ 0 50 $30 00 9 $58.00 $116.00 $29 00 Above target

1/05/2021 Picking Bins WB-L-PL 1.5 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $90.00 51 4.00 4.00 $114.08 $90.00 -$24.08 Below targ 0 38 $22 50 10 $58.00 $87.00 $21.75 Below target

1/05/2021 Picking Bins WB-L-PL 1 60 BIN  7:00:00 AM 11:00:00 AM PIECE 7:00:00 AM 11:00:00 AM $60.00 53 4.00 4.00 $114.08 $60.00 -$54.08 Below targ 0 25 $15 00 11 $58.00 $58.00 $14 50 Below target

2/05/2021 Picking Bins AR-03-RL 7 50 BIN  8:00:00 AM  3:30 00 PM 30 PIECE 8:00:00 AM 3:30:00 PM $350.00 287 7.00 7.00 $199.64 $350.00 $150 36 Above targ 1 00 $50 00 1 $40.00 $280.00 $40 00 Above target

2/05/2021 Picking Bins AR-03-RL 6 50 BIN  8:00:00 AM  3:30 00 PM 30 PIECE 8:00:00 AM 3:30:00 PM $300.00 286 7.00 7.00 $199.64 $300.00 $100 36 Above targ 0 86 $42 86 2 $40.00 $240.00 $34 29 Above target

2/05/2021 Picking Bins AR-03-RL 5 50 BIN  9:00:00 AM  3:30 00 PM 30 PIECE 9:00:00 AM 3:30:00 PM $250.00 292 6.00 6.00 $171.12 $250.00 $78.88 Above targ 0 83 $41.67 3 $40.00 $200.00 $33 33 Above target

2/05/2021 Picking Bins AR-03-RL 5 50 BIN  8:00:00 AM  3:30 00 PM 30 PIECE 8:00:00 AM 3:30:00 PM $250.00 288 7.00 7.00 $199.64 $250.00 $50.36 Above targ 0.71 $35.71 4 $40.00 $200.00 $28 57 Above target

2/05/2021 Picking Bins AR-03-RL 5 50 BIN  8:00:00 AM  3:30 00 PM 30 PIECE 8:00:00 AM 3:30:00 PM $250.00 289 7.00 7.00 $199.64 $250.00 $50.36 Above targ 0.71 $35.71 5 $40.00 $200.00 $28 57 Above targ $10.00 OVER

2/05/2021 Picking Bins AR-03-RL 3.5 50 BIN  8:00:00 AM  3:30 00 PM 30 PIECE 8:00:00 AM 3:30:00 PM $175.00 290 7.00 7.00 $199.64 $175.00 -$24.64 Below targ 0 50 $25 00 6 $40.00 $140.00 $20 00 Below target

2/05/2021 Picking Bins AR-03-RL 3.5 50 BIN  8:00:00 AM  3:30 00 PM 30 PIECE 8:00:00 AM 3:30:00 PM $175.00 291 7.00 7.00 $199.64 $175.00 -$24.64 Below targ 0 50 $25 00 7 $40.00 $140.00 $20 00 Below target

2785

2785



2/05/2021 Picking Bins AR-03-RL 2 50 BIN  9:30:00 AM  3:30 00 PM 30 PIECE 9:30:00 AM 3:30:00 PM $100.00 293 5.50 5.50 $156.86 $100.00 -$56.86 Below targ 0 36 $18.18 8 $40.00 $80.00 $14 55 Below target

2/05/2021 Picking Bins AR-13-RL 1 50 BIN  7:00:00 AM  8:00:00 AM PIECE 7:00:00 AM 8:00:00 AM $50.00 278 1.00 1.00 $28.52 $50.00 $21.48 Above targ 1 00 $50 00 1 $29.00 $29.00 $29 00 Above target

2/05/2021 Picking Bins AR-13-RL 1 50 BIN  7:00:00 AM  8:00:00 AM PIECE 7:00:00 AM 8:00:00 AM $50.00 282 1.00 1.00 $28.52 $50.00 $21.48 Above targ 1 00 $50 00 2 $29.00 $29.00 $29 00 Above target

2/05/2021 Picking Bins AR-13-RL 1 50 BIN  7:00:00 AM  8:00:00 AM PIECE 7:00:00 AM 8:00:00 AM $50.00 283 1.00 1.00 $28.52 $50.00 $21.48 Above targ 1 00 $50 00 3 $29.00 $29.00 $29 00 Above target

2/05/2021 Picking Bins AR-13-RL 1 50 BIN  7:00:00 AM  8:00:00 AM PIECE 7:00:00 AM 8:00:00 AM $50.00 280 1.00 1.00 $28.52 $50.00 $21.48 Above targ 1 00 $50 00 4 $29.00 $29.00 $29 00 Above target

2/05/2021 Picking Bins AR-13-RL 1 50 BIN  7:00:00 AM  8:00:00 AM PIECE 7:00:00 AM 8:00:00 AM $50.00 281 1.00 1.00 $28.52 $50.00 $21.48 Above targ 1 00 $50 00 5 $29.00 $29.00 $29 00 Above targ $21.00 OVER

2/05/2021 Picking Bins AR-13-RL 1 50 BIN  7:00:00 AM  8:00:00 AM PIECE 7:00:00 AM 8:00:00 AM $50.00 279 1.00 1.00 $28.52 $50.00 $21.48 Above targ 1 00 $50 00 6 $29.00 $29.00 $29 00 Above target

2/05/2021 Picking Bins AR-13-RL 2 50 BIN  7:00:00 AM  9:30:00 AM PIECE 7:00:00 AM 9:30:00 AM $100.00 285 2.50 2.50 $71.30 $100.00 $28.70 Above targ 0 80 $40 00 7 $29.00 $58.00 $23 20 Below target

2/05/2021 Picking Bins AR-13-RL 1 50 BIN  7:00:00 AM  9:00:00 AM PIECE 7:00:00 AM 9:00:00 AM $50.00 284 2.00 2.00 $57.04 $50.00 -$7.04 Below targ 0 50 $25 00 8 $29.00 $29.00 $14 50 Below target

2/05/2021 Picking Bins WB-G-RL 4.5 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $292.50 90 7.50 7.50 $213.90 $292.50 $78.60 Above targ 0.60 $39 00 1 $62.00 $279.00 $37 20 Above target

2/05/2021 Picking Bins WB-G-RL 4.5 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $292.50 91 7.50 7.50 $213.90 $292.50 $78.60 Above targ 0.60 $39 00 2 $62.00 $279.00 $37 20 Above target

2/05/2021 Picking Bins WB-G-RL 4 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $260.00 93 7.50 7.50 $213.90 $260.00 $46.10 Above targ 0 53 $34.67 3 $62.00 $248.00 $33 07 Above target

2/05/2021 Picking Bins WB-G-RL 4 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $260.00 87 7.50 7.50 $213.90 $260.00 $46.10 Above targ 0 53 $34.67 4 $62.00 $248.00 $33 07 Above target

2/05/2021 Picking Bins WB-G-RL 4 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $260.00 88 7.50 7.50 $213.90 $260.00 $46.10 Above targ 0 53 $34.67 5 $62.00 $248.00 $33 07 Above target

2/05/2021 Picking Bins WB-G-RL 4 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $260.00 92 7.50 7.50 $213.90 $260.00 $46.10 Above targ 0 53 $34.67 6 $62.00 $248.00 $33 07 Above target

2/05/2021 Picking Bins WB-G-RL 3.5 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $227.50 89 7.50 7.50 $213.90 $227.50 $13.60 Above targ 0.47 $30 33 7 $62.00 $217.00 $28 93 Above targ $3.00 OVER

2/05/2021 Picking Bins WB-G-RL 3.5 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $227.50 96 7.50 7.50 $213.90 $227.50 $13.60 Above targ 0.47 $30 33 8 $62.00 $217.00 $28 93 Above target

2/05/2021 Picking Bins WB-G-RL 3 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $195.00 86 7.50 7.50 $213.90 $195.00 -$18.90 Below targ 0.40 $26 00 9 $62.00 $186.00 $24 80 Below target

2/05/2021 Picking Bins WB-G-RL 3 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $195.00 85 7.50 7.50 $213.90 $195.00 -$18.90 Below targ 0.40 $26 00 10 $62.00 $186.00 $24 80 Below target

2/05/2021 Picking Bins WB-G-RL 3 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $195.00 97 7.50 7.50 $213.90 $195.00 -$18.90 Below targ 0.40 $26 00 11 $62.00 $186.00 $24 80 Below target

2/05/2021 Picking Bins WB-G-RL 2.5 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $162.50 95 7.50 7.50 $213.90 $162.50 -$51.40 Below targ 0 33 $21.67 12 $62.00 $155.00 $20.67 Below target

2/05/2021 Picking Bins WB-G-RL 2.5 65 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $162.50 94 7.50 7.50 $213.90 $162.50 -$51.40 Below targ 0 33 $21.67 13 $62.00 $155.00 $20.67 Below target

3/05/2021 Picking Bins AR-10-RL 5.5 55 BIN  7:00:00 AM  3:00 00 PM 30 PIECE 7:00:00 AM 3:00:00 PM $302.50 307 7.50 7.50 $213.90 $302.50 $88.60 Above targ 0.73 $40 33 1 $46.00 $253.00 $33.73 Above target

3/05/2021 Picking Bins AR-10-RL 5.5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $302.50 300 8.00 8.00 $228.16 $302.50 $74.34 Above targ 0.69 $37 81 2 $46.00 $253.00 $31.63 Above target

3/05/2021 Picking Bins AR-10-RL 5.5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $302.50 305 8.00 8.00 $228.16 $302.50 $74.34 Above targ 0.69 $37 81 3 $46.00 $253.00 $31.63 Above target

3/05/2021 Picking Bins AR-10-RL 5.5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $302.50 302 8.00 8.00 $228.16 $302.50 $74.34 Above targ 0.69 $37 81 4 $46.00 $253.00 $31.63 Above target

3/05/2021 Picking Bins AR-10-RL 5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $275.00 298 8.00 8.00 $228.16 $275.00 $46.84 Above targ 0.63 $34 38 5 $46.00 $230.00 $28.75 Above target

3/05/2021 Picking Bins AR-10-RL 5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $275.00 313 8.00 8.00 $228.16 $275.00 $46.84 Above targ 0.63 $34 38 6 $46.00 $230.00 $28.75 Above targ $9.00 OVER

3/05/2021 Picking Bins AR-10-RL 5 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $275.00 315 8.00 8.00 $228.16 $275.00 $46.84 Above targ 0.63 $34 38 7 $46.00 $230.00 $28.75 Above target

3/05/2021 Picking Bins AR-10-RL 4 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $220.00 309 8.00 8.00 $228.16 $220.00 -$8.16 Below targ 0 50 $27 50 8 $46.00 $184.00 $23 00 Below target

3/05/2021 Picking Bins AR-10-RL 4 55 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $220.00 311 8.00 8.00 $228.16 $220.00 -$8.16 Below targ 0 50 $27 50 9 $46.00 $184.00 $23 00 Below target

3/05/2021 Picking Bins AR-10-RL 3 55 BIN  7:00:00 AM  2:00 00 PM 30 PIECE 7:00:00 AM 2:00:00 PM $165.00 296 6.50 6.50 $185.38 $165.00 -$20.38 Below targ 0.46 $25 38 10 $46.00 $138.00 $21 23 Below target

3/05/2021 Picking Bins WB-G-RL 5.5 65 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $357.50 113 8.00 8.00 $228.16 $357.50 $129 34 Above targ 0.69 $44.69 1 $51.00 $280.50 $35 06 Above target

3/05/2021 Picking Bins WB-G-RL 5.5 65 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $357.50 114 8.00 8.00 $228.16 $357.50 $129 34 Above targ 0.69 $44.69 2 $51.00 $280.50 $35 06 Above target

3/05/2021 Picking Bins WB-G-RL 4.5 65 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $292.50 110 8.00 8.00 $228.16 $292.50 $64.34 Above targ 0 56 $36 56 3 $51.00 $229.50 $28.69 Above target

3/05/2021 Picking Bins WB-G-RL 4.5 65 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $292.50 109 8.00 8.00 $228.16 $292.50 $64.34 Above targ 0 56 $36 56 4 $51.00 $229.50 $28.69 Above target

3/05/2021 Picking Bins WB-G-RL 4.5 65 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $292.50 111 8.00 8.00 $228.16 $292.50 $64.34 Above targ 0 56 $36 56 5 $51.00 $229.50 $28.69 Above targ $14.00 OVER

3/05/2021 Picking Bins WB-G-RL 4 65 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $260.00 112 8.00 8.00 $228.16 $260.00 $31.84 Above targ 0 50 $32 50 6 $51.00 $204.00 $25 50 Below target

3/05/2021 Picking Bins WB-G-RL 3.5 65 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $227.50 108 8.00 8.00 $228.16 $227.50 -$0.66 Below targ 0.44 $28.44 7 $51.00 $178.50 $22 31 Below target

3/05/2021 Picking Bins WB-G-RL 3 65 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $195.00 116 8.00 8.00 $228.16 $195.00 -$33.16 Below targ 0 38 $24 38 8 $51.00 $153.00 $19.13 Below target

3/05/2021 Picking Bins WB-G-RL 3 65 BIN  7:00:00 AM  3:30 00 PM 30 PIECE 7:00:00 AM 3:30:00 PM $195.00 115 8.00 8.00 $228.16 $195.00 -$33.16 Below targ 0 38 $24 38 9 $51.00 $153.00 $19.13 Below target
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IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

 

Statement of Benjamin William Rogers 

 

On 10 June 2021, I, Benjamin Rogers, general manager, workplace relations, of 14-16 

Brisbane Avenue Barton, in the Australian Capital Territory, STATE 

 

1. I am the General Manager, workplace relations for the National Farmers Federation 

(‘NFF’).  This is a position which I have held since 2017. 

2. The NFF is one of the peak national bodies representing farmers (including growers, 

graziers and other segments) throughout the whole of Australia.  

3. The NFF also represents farmers’ interests federally in relation to matters of industrial 

and workplace relations. 

Award Modernisation 

4. The process of Award Modernisation under the FW Act was one largely conducted by 

the industrial tribunal.  In its May 2009 statement, the then Commission set out Award 

Modernisation principles. 

5. The horticultural sector was managed by the Commission in Stage 2 of the award 

modernisation process, as part of the Agricultural Group. 
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6. For some time, it was not clear whether Horticulture (as an industry) would have its 

own award; or whether it would be a subset of ‘Agriculture’ more broadly. 

7. In October, November and December of 2008 various parties, including the NFF and 

the AWU, filed their own proposed drafts for a horticultural award. 

8. The Commission published its first exposure draft of the Horticultural Award on 23 

January 2009. Attached to this statement and marked “A” is a copy of that exposure 

draft. 

9. A second exposure draft of the Horticultural Award was published on 18 January 2010. 

First Award 

10. Horticultural Award was published in 3 April 2009 as the final step (subject to any 

further amendment or negotiation) of the modernisation process (the First Award). 

11. In its decision which accompanied the award ([2009] AIRCFB 345) the Commission 

noted at [60] that “We have also included more extensive provisions for pieceworkers 

and included piecework provisions we consider are consistent with the requirements of 

the consolidated request. 

12. Attached to this statement and marked ‘B’ is a true copy of the Horticulture Award, as 

initially published in April 2009 by the Commission (‘First Award’). 

Second Award 

13. I am aware that the NFF and its membership was disappointed after publication of the 

First Award as the provisions enabling piece-rates which had been included in that 

instrument provided that “In no case will a full-time, part-time or casual employee 

working under a piecework agreement be paid less than the prescribed ordinary rate 

payable to the employee for the hours of worked performed.” The NFF’s members took 

the view that this was not a true piece rate provisions and would defeat the functional 

utility of piece rates. 

14. This remained the position until March 2010.  After. 
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15. On 27 May 2009 the NFF wrote to the then Deputy Prime Minister, Julia Gillard, on 

behalf of its members to notify her of their disappointment and concerns about the 

piece rate provision (amongst other things) of the First Award. Attached and marked 

“C” is a copy of that letter. 

16. On 26 August 2009 Ms Gillard issued a variation to her Award Modernisation Request 

directing as follows:  

50. The Commission should enable employers in the horticulture industry to 
continue to pay piece rates of pay to casual employees who pick produce, as 
opposed to a minimum rate of pay supplemented by an incentive based payment.  

51. Where a modern award covers horticultural work, the Commission should:  

• have regard to the perishable nature of the produce grown by particular sectors 
of the horticulture industry when setting the hours of work provisions for 
employees who pick and pack this produce; and  

• provide for roster arrangements and working hours that are sufficiently flexible 
to accommodate seasonal demands and restrictions caused by weather as to when 
work can be performed. 

17. In December 2009, the Commission published a further exposure draft of the 

Horticulture Award. Attached to this statement and marked ‘D’ is a true copy of the 

Horticulture Award (‘Second Award’),  

18. Attached to this statement and marked “E” is a true copy of the decision of the 

Commission issued at the time of the second Award which provides its reasons for 

varying the award to include a true piece rate provision. 

19. In March 2010, the Commission published a further exposure draft of the  Horticulture 

Award. 

20. Whilst the Second Award has been varied since 2010, the terms of the piece rates in the 

Second Award is largely in the same terms as was published in 2010.  

Survey 

21. On or about 16 April 2021 I prepared a series of questions directed to the NFF 

membership.  Those questions were designed to elicit answers going to the AWU 

Application in this proceeding. 

22. I caused to be uploaded the questions to a programme called Survey Monkey.  That 

programme makes the survey questions: 
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a. available online as series of questions, which may be answered by respondents; 

and 

b. collectible as data.  That is, the information (including the answers from 

respondents to the survey) may be collected and displayed. 

23. The survey ran between 16 April 2021 and 10 June 2021.  196 responses were received. 

24. Attached to this statement and marked ‘F’ is a true copy of the responses received in 

relation to the Survey Monkey survey which I uploaded.  

 

 

…………………………………….   ………………………………………….. 

Benjamin Rogers     Date 
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Part 1—Application and Operation 

1. Title 

This award is the Horticulture Award 2010. 

2. Commencement date 

This award commences on 1 January 2010. 

3. Definitions and interpretation  

3.1 In this award, unless the contrary intention appears:  

Act means the Workplace Relations Act 1996 (Cth) 

Commission means the Australian Industrial Relations Commission or its successor 

employee has the meaning in the Act 

employer has the meaning in the Act  

enterprise award has the meaning in the Act 

horticultural crops includes all vegetables, fruits, grains, seeds, hops, nuts, fungi, 
olives, flowers, or other specialised crops unless they are specifically named as a 
broadacre field crop in the Pastoral Industry Award 2010 

NAPSA means notional agreement preserving a State award and has the meaning in 
the Act 

NES means National Employment Standards 

plant nurseries means the principle business of the employer is the preparation of 
growing media for the growing of plant material, propagation, preparation and 
presentation of plant material for sale 

silviculture and afforestation means the planting, pruning, fertilising and any other 
activities in or in connection with the establishment or cultivation of trees in forests 

standard rate means the minimum hourly wage for a Level 2 in clause 14.1. This 
rate is to be used for the purposes of calculating various allowances that require a 
designated standard rate. 

vineyard means a place where wine grapes are grown exclusively or predominantly 
for processing into wine  

wine industry means:  

(a) the preparation of land for planting of wine grape vines; care, growing, 
treating, picking, harvesting, forwarding of wine grapes; and pruning of wine 
grape vines and other activities associated with a wine grape vineyard;  
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(b) processing wine grapes; producing wine juice or grape spirit; bottling, 
packaging, storage or dispatch of wine, brandy or other potable spirit, liqueurs, 
vinegar or grape juice and other activities associated with a winery or wine 
distillery including but not limited to cellar door sales, coopers, machinists, 
labourers making or repairing barrels, vats, casks, and like articles and 
laboratories; and 

(c) the packaging, storage and dispatching of wine or grape spirit from a 
warehouse facility or other place of storage associated with a winery or wine 
distillery.   

3.2 Where this award refers to a condition of employment provided for in the NES, the 
NES definition applies. 

4. Coverage 

4.1 This industry award covers employers throughout Australia in the horticulture 
industry and their employees in the classifications listed in clause 13—
Classifications to the exclusion of any other modern award.  

4.2 Horticulture industry means:  

(a) agricultural holdings, flower or vegetable market gardens in connection with 
the sowing, planting, raising, cultivation, harvesting, picking, packing or 
treating of horticultural crops, including fruit and vegetables upon farms, 
orchards and/or plantations; or  

(b) clearing, fencing, trenching, draining or otherwise preparing or treating land 
for the sowing, raising, harvesting or treating of horticultural crops, including 
fruit and vegetables. 

4.3 Horticulture industry does not mean:  

(a) the wine industry;  

(b) silviculture and afforestation; 

(c) sugar farming or sugar cane growing, sugar milling, sugar refining, sugar 
distilleries and/or sugar terminals;  

(d) any work in or in connection with the cotton growing or harvesting; cotton 
ginneries and associated depots; cotton oil mills and the extraction of oil from 
seed;  

(e) plant nurseries; or 

(f) a broadacre mixed farming enterprise as defined in the Pastoral Industry 
Award 2010. 

4.4 The award does not cover an employee excluded from award coverage by the Act. 

4.5 The award does not cover an employer bound by an enterprise award with respect to 
any employee who is covered by the enterprise award. 
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4.6 Where an employer is covered by more than one award, an employee of that 
employer is covered by the award classification which is most appropriate to the 
work performed by the employee and to the environment in which the employee 
normally performs the work. 

NOTE: Where there is no classification for a particular employee in this award it is 
possible that the employer and that employee are covered by an award with 
occupational coverage. 

5. Access to the award and the National Employment Standards 

The employer must ensure that copies of this award and the NES are available to all 
employees to whom they apply either on a noticeboard which is conveniently located at or 
near the workplace or through electronic means, whichever makes them more accessible. 

6. The National Employment Standards and this award 

The NES and this award contain the minimum conditions of employment for employees 
covered by this award. 

7. Award flexibility 

7.1 Notwithstanding any other provision of this award, an employer and an individual 
employee may agree to vary the application of certain terms of this award to meet the 
genuine individual needs of the employer and the individual employee. The terms the 
employer and the individual employee may agree to vary the application of are those 
concerning: 

(a) arrangements for when work is performed; 

(b) overtime rates; 

(c) penalty rates; 

(d) allowances; and 

(e) leave loading. 

7.2 The employer and the individual employee must have genuinely made the agreement 
without coercion or duress. 

7.3 The agreement between the employer and the individual employee must: 

(a) be confined to a variation in the application of one or more of the terms listed 
in clause 7.1; and 

(b) not disadvantage the individual employee in relation to the individual 
employee’s terms and conditions of employment. 

7.4 For the purposes of clause 7.3(b) the agreement will be taken not to disadvantage the 
individual employee in relation to the individual employee’s terms and conditions of 
employment if: 
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(a) the agreement does not result, on balance, in a reduction in the overall terms 
and conditions of employment of the individual employee under this award and 
any applicable agreement made under the Act, as those instruments applied as 
at the date the agreement commences to operate; and 

(b) the agreement does not result in a reduction in the terms and conditions of 
employment of the individual employee under any other relevant laws of the 
Commonwealth or any relevant laws of a State or Territory. 

7.5 The agreement between the employer and the individual employee must also: 

(a) be in writing, name the parties to the agreement and be signed by the employer 
and the individual employee and, if the employee is under 18 years of age, the 
employee’s parent or guardian; 

(b) state each term of this award that the employer and the individual employee 
have agreed to vary; 

(c) detail how the application of each term has been varied by agreement between 
the employer and the individual employee; 

(d) detail how the agreement does not disadvantage the individual employee in 
relation to the individual employee’s terms and conditions of employment; and 

(e) state the date the agreement commences to operate. 

7.6 The employer must give the individual employee a copy of the agreement and keep 
the agreement as a time and wages record. 

7.7 An employer seeking to enter into an agreement must provide a written proposal to 
the employee. Where the employee’s understanding of written English is limited the 
employer must take measures, including translation into an appropriate language, to 
ensure the employee understands the proposal. 

7.8 The agreement may be terminated: 

(a) by the employer or the individual employee giving four weeks notice of 
termination, in writing, to the other party and the agreement ceasing to operate 
at the end of the notice period; or 

(b) at any time, by written agreement between the employer and the individual 
employee. 

7.9 The right to make an agreement pursuant to this clause is in addition to, and is not 
intended to otherwise affect, any provision for an agreement between an employer 
and an individual employee contained in any other term of this award. 

Part 2—Consultation and Dispute Resolution 

8. Consultation regarding major workplace change 

8.1 Employer to notify 
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(a) Where an employer has made a definite decision to introduce major changes in 
production, program, organisation, structure or technology that are likely to 
have significant effects on employees, the employer must notify the employees 
who may be affected by the proposed changes and their representatives, if any. 

(b) Significant effects include termination of employment; major changes in the 
composition, operation or size of the employer’s workforce or in the skills 
required; the elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or locations; and the 
restructuring of jobs. Provided that where this award makes provision for 
alteration of any of these matters an alteration is deemed not to have significant 
effect. 

8.2 Employer to discuss change  

(a) The employer must discuss with the employees affected and their 
representatives, if any, the introduction of the changes referred to in clause 8.1, 
the effects the changes are likely to have on employees and measures to avert 
or mitigate the adverse effects of such changes on employees and must give 
prompt consideration to matters raised by the employees and/or their 
representatives in relation to the changes. 

(b) The discussions must commence as early as practicable after a definite decision 
has been made by the employer to make the changes referred to in clause 8.1. 

(c) For the purposes of such discussion, the employer must provide in writing to 
the employees concerned and their representatives, if any, all relevant 
information about the changes including the nature of the changes proposed, 
the expected effects of the changes on employees and any other matters likely 
to affect employees provided that no employer is required to disclose 
confidential information the disclosure of which would be contrary to the 
employer’s interests. 

9. Dispute resolution 

9.1 In the event of a dispute about a matter under this award, or a dispute in relation to 
the NES, in the first instance the parties must attempt to resolve the matter at the 
workplace by discussions between the employee or employees concerned and the 
relevant supervisor. If such discussions do not resolve the dispute, the parties will 
endeavour to resolve the dispute in a timely manner by discussions between the 
employee or employees concerned and more senior levels of management as 
appropriate. 

9.2 If a dispute about a matter arising under this award or a dispute in relation to the NES 
is unable to be resolved at the workplace, and all appropriate steps under clause 9.1 
have been taken, a party to the dispute may refer the dispute to the Commission.  

9.3 The parties may agree on the process to be utilised by the Commission including 
mediation, conciliation and consent arbitration.  

9.4 Where the matter in dispute remains unresolved, the Commission may exercise any 
method of dispute resolution permitted by the Act that it considers appropriate to 
ensure the settlement of the dispute.  
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9.5 An employer or employee may appoint another person, organisation or association to 
accompany and/or represent them for the purposes of this clause. 

9.6 While the dispute resolution procedure is being conducted, work must continue in 
accordance with this award and the Act. Subject to applicable occupational health 
and safety legislation, an employee must not unreasonably fail to comply with a 
direction by the employer to perform work, whether at the same or another 
workplace, that is safe and appropriate for the employee to perform. 

Part 3—Types of Employment and Termination of Employment 

10. Types of employment 

10.1 General 

Employees under this award will be employed in one of the following categories: 

(a) full-time employees;  

(b) part-time employees; or 

(c) casual employees. 

At the time of engagement an employer will inform each employee of the terms of 
their engagement and in particular whether they are to be full-time, regular part-time 
or casual. 

10.2 Full-time employment  

A full-time employee is an employee who is engaged to work an average of 38 
ordinary hours per week. 

10.3 Part-time employment  

(a) A part-time employee is an employee who: 

(i) is engaged to work an average of fewer than 38 ordinary hours per week; 
and 

(ii) receives, on a pro rata basis, equivalent pay and conditions to those of 
full-time employees who do the same kind of work. 

(b) For each ordinary hour worked, a part-time employee will be paid no less than 
1/38th of the minimum weekly rate of pay for the relevant classification in 
clause 13—Classifications. 

(c) An employer must inform a part-time employee of their ordinary hours of work 
and starting and finishing times. 

(d) All time worked in excess of the hours mutually arranged will be overtime and 
paid for at the appropriate overtime rate. 
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10.4 Casual employment 

(a) A casual employee is one engaged and paid as such. A casual employee’s 
ordinary hours of work are the lesser of an average of 38 hours per week or the 
hours required to be worked by the employer. 

(b) For each hour worked, a casual employee will be paid no less than 1/38th of 
the minimum weekly rate of pay for an employee in that classification in clause 
13—Classifications, plus a casual loading of 25%. 

(c) The casual loading is paid instead of annual leave, personal/carer’s leave, 
notice of termination, redundancy benefits and the other entitlements of full-
time or part-time employment provided for in this award. 

(d) For the purpose of clause 15—Piecework rates, the calculation of piecework 
rates for a casual employee will be based on the hourly rates of pay for a casual 
employee applicable to the work to be performed, including the loading 
prescribed by subclause (b) of this clause. 

11. Termination of employment 

11.1 Notice of termination is provided for in the NES. 

11.2 Notice of termination by an employee 

The notice of termination required to be given by an employee is the same as that 
required of an employer except that there is no requirement on the employee to give 
additional notice based on the age of the employee concerned. If an employee fails to 
give the required notice the employer may withhold from any monies due to the 
employee on termination under this award or the NES, an amount not exceeding the 
amount the employee would have been paid under this award in respect of the period 
of notice required by this clause less any period of notice actually given by the 
employee. 

11.3 Job search entitlement 

Where an employer has given notice of termination to an employee, an employee 
must be allowed up to one day’s time off without loss of pay for the purpose of 
seeking other employment. The time off is to be taken at times that are convenient to 
the employee after consultation with the employer. 

12. Redundancy 

12.1 Redundancy pay is provided for in the NES.  

12.2 Transfer to lower paid duties 

Where an employee is transferred to lower paid duties by reason of redundancy, the 
same period of notice must be given as the employee would have been entitled to if 
the employment had been terminated and the employer may, at the employer’s 
option, make payment instead of an amount equal to the difference between the 
former ordinary time rate of pay and the ordinary time rate of pay for the number of 
weeks of notice still owing. 
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12.3 Employee leaving during notice period 

An employee given notice of termination in circumstances of redundancy may 
terminate their employment during the period of notice. The employee is entitled to 
receive the benefits and payments they would have received under this clause had 
they remained in employment until the expiry of the notice, but is not entitled to 
payment instead of notice. 

12.4 Job search entitlement 

(a) An employee given notice of termination in circumstances of redundancy must 
be allowed up to one day’s time off without loss of pay during each week of 
notice for the purpose of seeking other employment. 

(b) If the employee has been allowed paid leave for more than one day during the 
notice period for the purpose of seeking other employment, the employee must, 
at the request of the employer, produce proof of attendance at an interview or 
they will not be entitled to payment for the time absent. For this purpose a 
statutory declaration is sufficient. 

(c) This entitlement applies instead of clause 11.3. 

12.5 Transitional provisions 

(a) Subject to clause 12.5(b), an employee whose employment is terminated by an 
employer is entitled to redundancy pay in accordance with the terms of a 
NAPSA: 

(i) that would have applied to the employee immediately prior to 1 January 
2010, if the employee had at that time been in their current circumstances 
of employment and no agreement made under the Act had applied to the 
employee; and 

(ii) that would have entitled the employee to redundancy pay in excess of the 
employee’s entitlement to redundancy pay, if any, under the NES. 

(b) The employee’s entitlement to redundancy pay under the NAPSA is limited to 
the amount of redundancy pay which exceeds the employee’s entitlement to 
redundancy pay, if any, under the NES. 

(c) This clause does not operate to diminish an employee’s entitlement to 
redundancy pay under any other instrument. 

(d) Clause 12.5 ceases to operate on 31 December 2014. 

Part 4—Minimum Wages and Related Matters 

13. Classifications 

Employees will be classified in accordance with the classification descriptions contained in 
Schedule A—Classification Structure and Definitions of this award.  
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14. Minimum wages 

14.1 Adult employee minimum wages  

(a) The classifications and minimum wages for an adult employee are set out in 
the following table: 

 
Classification  Minimum weekly wage Minimum hourly wage 

 $ $ 
Level 1 543.90 14.31 
Level 2 560.50 14.75 
Level 3 577.20 15.19 
Level 4 600.10 15.79 
Level 5 637.60 16.78 

(b) For the purposes of clause 14.1(a), any entitlement to a minimum wage 
expressed to be by the week means any entitlement which an employee would 
receive for performing 38 hours of work. 

14.2 Supported wage system  

See Schedule B 

14.3 National training wage  

See Schedule C 

15. Piecework rates 

15.1 Piecework rates may be fixed by agreement between the employer and the employee. 

15.2 The rates must be fixed so that the average competent employee can earn no less than 
12.5% above the minimum amounts payable for the work performed by the 
employee concerned in accordance with the terms of this award.  

15.3 When work is performed at piecework rates in accordance with an agreement made 
between the employer and the employee the piece work rates will apply instead of 
the amounts which would otherwise be payable in accordance with the terms of the 
award for the work performed.  

15.4 Piecework rates for employees, other than for casual employees, do not include 
payment instead of any other benefits provided for by this award.  

16. Juniors 

16.1 The minimum wage payable to a junior employee will be the percentage of the adult 
rate prescribed for the classification upon which the employee is employed as set out 
in the following table: 
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Age Percentage  
% 

Under 16 years of age 50 

16 years of age 60 

17 years of age 70 

18 years of age 80 

19 years of age 90 

20 years of age 100 

16.2 The wage payable to a junior will, in the case of a weekly employee, be calculated to 
the nearest 10 cents, and in the case of an hourly employee, be calculated to the 
nearest 0.25 of one cent. 

17. Allowances 

17.1 All-purpose allowances  

The following allowances apply for all purposes of this award: 

(a) Leading hand allowance  

A leading hand allowance will be paid to leading hands based upon the 
following:  

In charge of: Amount of the standard rate 

2 to 6 employees  115% per week extra 

7 to 10 employees  134% per week extra 

11 to 20 employees  191% per week extra 

More than 20 employees  240% per week extra 

(b) Wet work allowance  

An employee who, on any one day, is required to work in a wet place must be 
paid an amount of 10% of the standard rate for each hour that they are required 
to work in the wet place, unless provided with adequate protection. A wet place 
will mean a place where the clothing of the employee becomes saturated or a 
place where the employee has to stand in water or slush so that the employee’s 
feet become wet.  

(c) Tool and equipment allowance  

Where the employer requires an employee to supply their own tools and 
equipment, the employer must reimburse the employee for the cost of 
supplying such tools and equipment. The provisions of this clause do not apply 
where the tools and equipment are paid for by the employer.  
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(d) Travelling allowance  

Where an employee is required to travel from one place to another, the time 
occupied in travelling will be counted as time worked and paid for as such. 
Where an employee is compelled by their duties to spend the night away from 
home or the property at which the employee is employed (whichever is the 
employee’s normal place of sleeping during employment) the employer will 
reimburse the employee for the demonstrable cost of suitable accommodation. 
The provisions of this clause will not apply where the employer provides the 
employee with suitable accommodation free of charge.  

17.2 District allowances 

(a) Northern Territory 

An employee in the Northern Territory is entitled to payment of a district 
allowance in accordance with the terms of an award made under the Workplace 
Relations Act 1996 (Cth): 

(i) that would have applied to the employee immediately prior to 1 January 
2010, if the employee had at that time been in their current circumstances 
of employment and no agreement made under that Act had applied to the 
employee; and 

(ii) that would have entitled the employee to payment of a district allowance. 

(b) Western Australia 

An employee in Western Australia is entitled to payment of a district allowance 
in accordance with the terms of a NAPSA or an award made under the 
Workplace Relations Act 1996 (Cth): 

(i) that would have applied to the employee immediately prior to 1 January 
2010, if the employee had at that time been in their current circumstances 
of employment and no agreement made under that Act had applied to the 
employee; and 

(ii) that would have entitled the employee to payment of a district allowance. 

(c) This clause ceases to operate on 31 December 2014. 

17.3 Adjustment of expense related allowances 

At the time of any adjustment to the standard rate, each expense related allowance 
will be increased by the relevant adjustment factor. The relevant adjustment factor 
for this purpose is the percentage movement in the applicable index figure most 
recently published by the Australian Bureau of Statistics since the allowance was last 
adjusted. 
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The applicable index figure is the index figure published by the Australian Bureau of 
Statistics for the Eight Capitals Consumer Price Index (Cat No. 6401.0), as follows: 

Allowance Applicable Consumer Price Index figure 

Tools allowance Tools component of the household appliances, utensils 
and tools sub-group 

Vehicle/travel allowance Private motoring sub-group 

18. Higher duties 

An employee engaged for more than two hours during one day or shift on duties 
carrying a higher minimum wage than their ordinary classification must be paid the 
higher minimum wage for such day or shift. If an employee is engaged for two hours 
or less during one day or shift on duties carrying a higher minimum wage than their 
ordinary classification, they must be paid the higher minimum wage for the time so 
worked. 

19. Payment of wages 

19.1 Period of payment  

Wages must be paid weekly or fortnightly according to the actual ordinary hours 
worked each week or fortnight or according to the applicable piecework payment.  

19.2 Method of payment  

Wages must be paid by cash, cheque or electronic funds transfer into the employee’s 
bank or other recognised financial institution account.  

19.3 Payment of wages on termination of employment  

On termination of employment, wages due to an employee must be paid on the day 
of termination or forwarded to the employee by post on the next working day.  

20. Accident pay 

20.1 Subject to clause 20.2, an employee is entitled to accident pay in accordance with the 
terms of: 

(a) a NAPSA that would have applied to the employee immediately prior to 
1 January 2010 or an award made under the Workplace Relations Act 1996 
(Cth) that would have applied to the employee immediately prior to 27 March 
2006, if the employee had at that time been in their current circumstances of 
employment and no agreement made under the Workplace Relations Act 1996 
(Cth) had applied to the employee; and 

(b) that would have entitled the employee to accident pay in excess of the 
employee’s entitlement to accident pay, if any, under any other instrument. 

20.2 The employee’s entitlement to accident pay under the NAPSA or award is limited to 
the amount of accident pay which exceeds the employee’s entitlement to accident 
pay, if any, under any other instrument. 
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20.3 This clause does not operate to diminish an employee’s entitlement to accident pay 
under any other instrument. 

20.4 This clause ceases to operate on 31 December 2014. 

21. Superannuation 

21.1 Superannuation legislation 

(a) Superannuation legislation, including the Superannuation Guarantee 
(Administration) Act 1992 (Cth), the Superannuation Guarantee Charge Act 
1992 (Cth), the Superannuation Industry (Supervision) Act 1993 (Cth) and the 
Superannuation (Resolution of Complaints) Act 1993 (Cth), deals with the 
superannuation rights and obligations of employers and employees. Under 
superannuation legislation individual employees generally have the opportunity 
to choose their own superannuation fund. If an employee does not choose a 
superannuation fund, any superannuation fund nominated in the award 
covering the employee applies. 

(b) The rights and obligations in these clauses supplement those in superannuation 
legislation. 

21.2 Employer contributions 

An employer must make such superannuation contributions to a superannuation fund 
for the benefit of an employee as will avoid the employer being required to pay the 
superannuation guarantee charge under superannuation legislation with respect to 
that employee. 

21.3 Voluntary employee contributions 

(a) Subject to the governing rules of the relevant superannuation fund, an 
employee may, in writing, authorise their employer to pay on behalf of the 
employee a specified amount from the post-taxation wages of the employee 
into the same superannuation fund as the employer makes the superannuation 
contributions provided for in clause 21.2. 

(b) An employee may adjust the amount the employee has authorised their 
employer to pay from the wages of the employee from the first of the month 
following the giving of three months written notice to their employer. 

(c) The employer must pay the amount authorised under clauses 21.3(a) or (b) no 
later than 28 days after the end of the month in which the deduction authorised 
under clauses 21.3(a) or (b) was made. 

21.4 Superannuation fund 

Unless, to comply with superannuation legislation, the employer is required to make 
the superannuation contributions provided for in clause 21.2 to another 
superannuation fund that is chosen by the employee, the employer must make the 
superannuation contributions provided for in clause 21.2 and pay the amount 
authorised under clauses 21.3(a) or (b) to one of the following superannuation funds: 

(a) Australian Primary Industry; or  
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(b) HortSuper; or  

(c) Tasplan; or  

(d) Sunsuper; or 

(e) any superannuation fund to which the employer was making superannuation 
contributions for the benefit of its employees before 12 September 2008, 
provided the superannuation fund is an eligible choice fund. 

21.5 Absence from work 

Subject to the governing rules of the relevant superannuation fund, the employer 
must also make the superannuation contributions provided for in clause 21.2 and pay 
the amount authorised under clauses 21.3(a) or (b): 

(a) Paid leave—while the employee is on any paid leave; 

(b) Work-related injury or illness—for the period of absence from work (subject 
to a maximum of 52 weeks) of the employee due to work-related injury or 
work-related illness provided that: 

(i) the employee is receiving workers compensation payments or is 
receiving regular payments directly from the employer in accordance 
with the statutory requirements; and  

(ii) the employee remains employed by the employer. 

Part 5—Hours of Work and Related Matters 

22. Ordinary hours of work and rostering 

22.1 Ordinary hours of work are provided for in the NES. 

22.2 The average ordinary working hours will be fixed by agreement between the 
employer and the employees but will not exceed an average of 38 hours per week 
over a four week period. 

22.3 Spread of hours  

Ordinary hours may be worked between 5.00 am and 7.00 pm for up to 10 hours per 
day, on any five days Monday to Sunday inclusive. Any work performed outside the 
ordinary hours must be paid for at overtime rates.  

22.4 Rates of pay for ordinary hours worked on Saturday and Sunday 

(a) Ordinary hours worked on a Saturday will be paid for at time and a quarter. 

(b) Ordinary hours worked on a Sunday will be paid for at time and a half. 
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23. Breaks 

23.1 Meal break 

(a) A meal break of not less than 30 minutes and not more than one hour will be 
allowed each day, to be taken not later than five hours after commencing 
ordinary hours of work. Provided that where there is agreement between the 
employer and an individual employee, the meal break may be taken at a time 
agreed. 

(b) All work performed on the instruction of the employer during a recognised 
meal break will be paid for at double time rates. Such payment will continue 
until the employee is released for a meal break of not less than thirty minutes. 

23.2 Rest break 

Employees will be allowed a paid rest break of ten minutes each morning. Where 
agreement is reached between the employer and employee for an additional rest 
break, such rest break will be unpaid and in addition to the employee’s ordinary 
hours of work. 

23.3 Ten hour break after ceasing work for the day 

(a) An employee is entitled to a break of 10 hours between finishing work on one 
day and commencing work on the next day.  

(b) Overtime rates will be paid for work required to be performed where an 
employee has not had the 10 hour break until such time as the employee is 
released and able to take the 10 hour break. 

24. Overtime and penalty rates 

24.1 The rate of pay for overtime will be at the rate of 150% of the appropriate minimum 
wage calculated hourly, except on Sunday when the rate will be 200%.  

24.2 An employee may elect to take time off duty, with pay, for a period equal to the 
overtime worked instead of payment.  

24.3 All employees required to work overtime on a Sunday will be paid for a minimum of 
four hours.  

Part 6—Leave and Public Holidays 

25. Annual leave 

25.1 Annual leave is provided for in the NES.  

25.2 Annual leave does not apply to a casual employee 

25.3 This clause contains additional and supplementary provisions. 
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25.4 Conversion to hourly entitlement  

An employer may reach agreement with the majority of employees concerned to 
convert the annual leave entitlement in s.32 of the NES to an hourly entitlement for 
administrative ease (152 hours for a full-time employee entitled to four weeks annual 
leave). 

25.5 Payment for period of annual leave  

(a) Instead of the base rate of pay as referred to in s.35(1) of the NES, an employee 
under this award, before going on annual leave, must be paid the wages they 
would have received in respect of the ordinary hours the employee would have 
worked had the employee not been on leave during the relevant period.  

(b) An employee employed on piece or bonus work, or any other system of 
payment by results, must be paid the rate which is the weekly average of 
payments made to the employee for the period actually in respect of which 
such payments have been calculated prior to the time of going on leave or 
termination of employment, as the case may be during any period of annual 
leave.  

25.6 Annual leave loading  

(a) During a period of annual leave an employee must also be paid a loading 
calculated on the wages prescribed in clause 25.5.  

(b) An employee must be paid an annual leave loading equal to 17.5% of the 
wages prescribed in clause 25.5.  

25.7 Excessive leave  

Notwithstanding s.33 of the NES, if an employer has genuinely tried to reach 
agreement with an employee as to the timing of taking annual leave, the employer 
can require the employee to take annual leave by giving not less than four weeks 
notice of the time when such leave is to be taken if:  

(a) at the time the direction is given, the employee has eight weeks or more of 
annual leave accrued; and  

(b) the amount of annual leave the employee is directed to take is less than or 
equal to a quarter of the amount of leave accrued.  

25.8 Paid leave in advance of accrued entitlement 

By agreement between an employer and an employee a period of annual leave may 
be taken in advance of the entitlement accruing. Provided that if leave is taken in 
advance and the employment terminates before the entitlement has accrued the 
employer may make a corresponding deduction from any money due to the employee 
on termination.  

25.9 Transmission of business  

Where a business is transmitted from one employer to another, the period of 
continuous service that an employee had with the transmitter must be deemed to be 
service with the transmittee and taken into account when calculating annual leave. 
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However an employee is not entitled to leave or payment instead for any period in 
respect of which leave has been taken or paid for.  

25.10 Proportionate leave on termination  

On termination of employment, an employee must be paid for leave accrued that has 
not been taken at the appropriate wage calculated in accordance with clause 25.5. 

26. Personal/carer’s leave and compassionate leave 

Personal/carer’s leave and compassionate leave are provided for in the NES. 

27. Community service leave 

27.1 Community service leave is provided for in the NES. 

27.2 Reimbursement for jury service  

(a) A full-time employee required to attend for jury service during their ordinary 
hours of work must be reimbursed by the employer an amount equal to the 
difference between the amount paid to the employee in respect of the 
employee’s attendance for such jury service and the wages the employee would 
have received in respect of the ordinary hours the employee would have 
worked had the employee not been on jury service.  

(b) Where a part-time employee is required to attend for jury service and such 
attendance coincides with a day on which the employee would normally be 
required to work, payment must be made to the employee in accordance with 
clause 27.2(a). 

28. Public holidays 

28.1 Public holidays are provided for in the NES. 

28.2  Public holidays which fall on a weekend  

(a) Where Christmas Day falls on a Saturday or a Sunday, 27 December is 
observed as the public holiday instead of the prescribed day.  

(b) Where Boxing Day (Proclamation Day in South Australia) falls on a Saturday 
or a Sunday, 28 December is observed as the public holiday instead of the 
prescribed day.  

(c) Where New Year’s Day or Australia Day falls on a Saturday or a Sunday, the 
following Monday is observed as the public holiday instead of the prescribed 
day.  

28.3 Substitution of certain public holidays by agreement at the enterprise  

(a) By agreement between the employer and the majority of employees in the 
enterprise or part of the enterprise concerned, an alternative day may be taken 
as the public holiday instead of any of the prescribed days.  
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(b) An employer and an individual employee may agree to the employee taking 
another day as the public holiday instead of the day which is being observed as 
the public holiday in the enterprise or part of the enterprise concerned. 

28.4 Public holiday rates of pay  

All work performed on public holidays will be paid for at the rate of 200% of the 
ordinary rate.  
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Schedule A—Classification Structure and Definitions 
 

Level 1 employee means an employee classified in accordance with the following criteria:  

General description  

An employee at this level:  

• undertakes induction training which may include information on the enterprise, 
conditions of employment, introduction to supervisors and fellow workers, training 
and career opportunities, plant layout, work and documentation procedures, 
occupational health and safety, equal employment opportunity and quality 
control/assurance;  

• performs routine duties essentially of a manual nature and to the level of their 
training;  

• exercises minimal judgment;  

• works under direct supervision;  

• is responsible for the quality of their own work; and 

• is a new employee; or 

• is an existing employee performing work within this grade who is undertaking 
training so as to enable advancement to Level 2.  

Indicative duties  

Indicative of the duties an employee may perform at this Level are:  

• performing general labouring duties;  

• fruit or vegetable picking, thinning or pruning;  

• operating small towing tractor engaged in transfer of produce bins and other 
containers during harvest;  

• performing a range of housekeeping tasks in premises and grounds;  

• sorting, packing or grading of produce where this requires the exercise of only 
minimal judgment;  

• performing basic recording functions related to work performed at this level;  

• providing assistance within the scope of this level to other employees as required;  

• undertaking structured training so as to enable advancement to Level 2.  
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Level 2 employee means an employee classified in accordance with the following criteria:  

General description 

An employee at this level:  

• has completed up to three months structured training so as to enable the 
performance of work within the scope of this level;  

• works under general supervision either individually or in a team environment;  

• works with established routines, methods and procedures;  

• performs a range of tasks involving the use of skills above and beyond those of 
Level 1 and to the level of their training;  

• exercises limited discretion;  

• is responsible for the quality of their own work;  

• receives training in Occupational Health and Safety standards and practices 
relevant to the site;  

• performs lower level tasks as required without loss of pay unless re-engaged to 
perform tasks at predominantly a lower skill level.  

Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• performing a range of tasks involving the set up and operation of production and/or 
packaging or picking equipment, labelling and/or consumer picking equipment;  

• repetition work on automatic, semi-automatic or single purpose machines or 
equipment;  

• assembling/dismantling components using basic written, spoken and/or 
diagrammatic instructions in an assembly environment;  

• irrigation, spraying or pruning under general supervision;  

• sorting, packing and grading beyond the scope of Level 1 duties;  

• maintaining simple records;  

• using hand trolleys, pallet trucks or other mechanical or power driven lifting or 
handling devices not requiring a licence;  

• operating tractors with engine capacity of up to 70 kW;  

• general and routine product testing;  

• providing assistance within the scope of this level to other employees as required;  

• assisting in the provision of on-the-job training in conjunction with supervisors, 
tradespersons or trainers;  

• undertaking further training so as to enable advancement to Level 3.  
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Level 3 employee means an employee classified in accordance with the following criteria:  

General description  

An employee at this level:  

• performs work above and beyond the skills of an employee at Level 2 and to the 
level of their training;  

• works under routine supervision either individually or in a team environment;  

• exercises discretion with their level of skills and training;  

• is responsible for the quality of their own work;  

• receives Occupational Health and Safety standards and practices in work areas 
relevant to the site and appropriate to this award;  

• may perform any lower level task as required without loss of pay.  

Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• driving motor lorries or mechanical harvesters or forklifts;  

• operating tractors with engine capacity of over 70 kW;  

• minor maintenance of plant;  

• irrigation, spraying, pruning without supervision;  

• assisting in the training, instruction and coordination of employees;  

• recording detailed information on production and quality indicators;  

• providing assistance within the scope of this level to other employees;  

• undertaking further training so as to enable advancement to Level 4.  

Level 4 employee means an employee classified in accordance with the following criteria:  

General description  

An employee at this level:  

• performs work above and beyond the skills of an employee at Level 3 and to the 
level of their training;  

• coordinates work in a team environment or works individually under general 
supervision;  

• exercises discretion with their level of skills and training;  

• is responsible for the quality of their own work;  

• has knowledge of the employer’s operation as it relates to production process;  
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• monitors the application of Occupational Health and Safety standards in work areas 
relevant to the site and appropriate to this level;  

• may perform any lower level task as required without loss of pay.  

Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• using precision measuring instruments;  

• machine setting, loading and operation;  

• inventory and store control;  

• licensed operation of all appropriate materials handling equipment;  

• basic engineering and fault handling;  

• basic non-trades maintenance involving the use of tools and equipment within the 
scope of this award;  

• licensed and certified to operate forklifts, engine driving and crane driving 
operation;  

• furnace/boiler operator;  

• performing quality checks on the work of others;  

• quality assurance/control;  

• assisting in provision of on-the-job training;  

• monitoring variables affecting production yields, detects errors, investigates causes 
and recommends collective/preventative action;  

• providing assistance within the scope of this level to other employees;  

• undertaking further training so as to enable advancement to Level 5.  

Level 5 employee means an employee classified in accordance with the following criteria:  

General description  

An employee at this level: 

• works above and beyond the skills of an employee at Level 4 and to the level of 
their training;  

• performs work under minimal supervision either individually or in a team 
environment;  

• coordinates and schedules approved work in a team environment;  

• exercises good interpersonal communication skills;  

• exercises discretion within the scope of this grade;  

• possesses and uses a trade qualification in the course of their duties;  
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• has a sound knowledge of the employer’s operation as it relates to the production 
process;  

• undertakes lower level tasks as required without loss of pay.  

Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• inspecting products and/or materials for conformity with established operational 
standards and approves/passes first off samples;  

• operating, setting up and adjusting maintenance functions including (but not 
limited to):  

• removing equipment fastenings including use of destructive cutting 
equipment;  

• running adjustments to production equipment;  

• operating all lifting equipment;  

• basic production scheduling and materials handling within the scope of production 
process or directly related functions;  

• exercising high level stores and inventory responsibilities;  

• providing on-the-job training;  

• providing assistance within the scope of this level to other employees.  
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Part 1—Application and Operation 

1. Title 

This award is the Horticulture Award 2010. 

2. Commencement date 

This award commences on 1 January 2010. 

3. Definitions and interpretation  

3.1 In this award, unless the contrary intention appears:  

Act means the Workplace Relations Act 1996 (Cth) 

Commission means the Australian Industrial Relations Commission or its successor 

employee has the meaning in the Act 

employer has the meaning in the Act  

enterprise award has the meaning in the Act 

enterprise NAPSA means a NAPSA derived from a State award which immediately 
prior to 27 March 2006 applied only to a single business or a part of a single business 

horticultural crops includes all vegetables, fruits, grains, seeds, hops, nuts, fungi, 
olives, flowers, or other specialised crops unless they are specifically named as a 
broadacre field crop in the Pastoral Award 2010 

NAPSA means notional agreement preserving a State award and has the meaning in 
the Act 

NES means National Employment Standards 

plant nurseries means the principal business of the employer is the preparation of 
growing media for the growing of plant material, propagation, preparation and 
presentation of plant material for sale 

silviculture and afforestation means the planting, pruning, fertilising and any other 
activities in or in connection with the establishment or cultivation of trees in forests 

standard rate means the minimum hourly wage for a Level 2 in clause 14.1. This 
rate is to be used for the purposes of calculating various allowances that require a 
designated standard rate 

vineyard means a place where wine grapes are grown exclusively or predominantly 
for processing into wine  

wine industry means:  
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(a) the preparation of land for planting of wine grape vines; care, growing, 
treating, picking, harvesting, forwarding of wine grapes; and pruning of wine 
grape vines and other activities associated with a wine grape vineyard;  

(b) processing wine grapes; producing wine juice or grape spirit; bottling, 
packaging, storage or dispatch of wine, brandy or other potable spirit, liqueurs, 
vinegar or grape juice and other activities associated with a winery or wine 
distillery including but not limited to cellar door sales, coopers, machinists, 
labourers making or repairing barrels, vats, casks, and like articles and 
laboratories; and 

(c) the packaging, storage and dispatching of wine or grape spirit from a 
warehouse facility or other place of storage associated with a winery or wine 
distillery   

3.2 Where this award refers to a condition of employment provided for in the NES, the 
NES definition applies. 

4. Coverage 

4.1 This industry award covers employers throughout Australia in the horticulture 
industry and their employees in the classifications listed in Schedule A—
Classification Structure and Definitions, to the exclusion of any other modern award.  

4.2 Horticulture industry means:  

(a) agricultural holdings, flower or vegetable market gardens in connection with 
the sowing, planting, raising, cultivation, harvesting, picking, packing or 
treating of horticultural crops, including fruit and vegetables upon farms, 
orchards and/or plantations; or  

(b) clearing, fencing, trenching, draining or otherwise preparing or treating land 
for the sowing, raising, harvesting or treating of horticultural crops, including 
fruit and vegetables. 

4.3 Horticulture industry does not mean:  

(a) the wine industry;  

(b) silviculture and afforestation; 

(c) sugar farming or sugar cane growing, sugar milling, sugar refining, sugar 
distilleries and/or sugar terminals;  

(d) any work in or in connection with cotton growing or harvesting; cotton 
ginneries and associated depots; cotton oil mills and the extraction of oil from 
seed;  

(e) plant nurseries; or 

(f) a broadacre mixed farming enterprise as defined in the Pastoral Award 2010. 

4.4 The award does not cover an employee excluded from award coverage by the Act. 
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4.5 The award does not cover an employer bound by an enterprise award or an enterprise 
NAPSA with respect to any employee who is covered by the enterprise award or 
NAPSA. 

4.6 Where an employer is covered by more than one award, an employee of that 
employer is covered by the award classification which is most appropriate to the 
work performed by the employee and to the environment in which the employee 
normally performs the work. 

NOTE: Where there is no classification for a particular employee in this award it is 
possible that the employer and that employee are covered by an award with 
occupational coverage. 

5. Access to the award and the National Employment Standards 

The employer must ensure that copies of this award and the NES are available to all 
employees to whom they apply either on a noticeboard which is conveniently located at or 
near the workplace or through electronic means, whichever makes them more accessible. 

6. The National Employment Standards and this award 

The NES and this award contain the minimum conditions of employment for employees 
covered by this award. 

7. Award flexibility 

7.1 Notwithstanding any other provision of this award, an employer and an individual 
employee may agree to vary the application of certain terms of this award to meet the 
genuine individual needs of the employer and the individual employee. The terms the 
employer and the individual employee may agree to vary the application of are those 
concerning: 

(a) arrangements for when work is performed; 

(b) overtime rates; 

(c) penalty rates; 

(d) allowances; and 

(e) leave loading. 

7.2 The employer and the individual employee must have genuinely made the agreement 
without coercion or duress. 

7.3 The agreement between the employer and the individual employee must: 

(a) be confined to a variation in the application of one or more of the terms listed 
in clause 7.1; and 

(b) result in the employee being better off overall than the employee would have 
been if no individual flexibility agreement had been agreed to. 
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7.4 The agreement between the employer and the individual employee must also: 

(a) be in writing, name the parties to the agreement and be signed by the employer 
and the individual employee and, if the employee is under 18 years of age, the 
employee’s parent or guardian; 

(b) state each term of this award that the employer and the individual employee 
have agreed to vary; 

(c) detail how the application of each term has been varied by agreement between 
the employer and the individual employee; 

(d) detail how the agreement results in the individual employee being better off 
overall in relation to the individual employee’s terms and conditions of 
employment; and 

(e) state the date the agreement commences to operate. 

7.5 The employer must give the individual employee a copy of the agreement and keep 
the agreement as a time and wages record. 

7.6 Except as provided in clause 7.4(a) the agreement must not require the approval or 
consent of a person other than the employer and the individual employee. 

7.7 An employer seeking to enter into an agreement must provide a written proposal to 
the employee. Where the employee’s understanding of written English is limited the 
employer must take measures, including translation into an appropriate language, to 
ensure the employee understands the proposal. 

7.8 The agreement may be terminated: 

(a) by the employer or the individual employee giving four weeks’ notice of 
termination, in writing, to the other party and the agreement ceasing to operate 
at the end of the notice period; or 

(b) at any time, by written agreement between the employer and the individual 
employee. 

7.9 The right to make an agreement pursuant to this clause is in addition to, and is not 
intended to otherwise affect, any provision for an agreement between an employer 
and an individual employee contained in any other term of this award. 

Part 2—Consultation and Dispute Resolution 

8. Consultation regarding major workplace change 

8.1 Employer to notify 

(a) Where an employer has made a definite decision to introduce major changes in 
production, program, organisation, structure or technology that are likely to 
have significant effects on employees, the employer must notify the employees 
who may be affected by the proposed changes and their representatives, if any. 
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(b) Significant effects include termination of employment; major changes in the 
composition, operation or size of the employer’s workforce or in the skills 
required; the elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or locations; and the 
restructuring of jobs. Provided that where this award makes provision for 
alteration of any of these matters an alteration is deemed not to have significant 
effect. 

8.2 Employer to discuss change  

(a) The employer must discuss with the employees affected and their 
representatives, if any, the introduction of the changes referred to in clause 8.1, 
the effects the changes are likely to have on employees and measures to avert 
or mitigate the adverse effects of such changes on employees and must give 
prompt consideration to matters raised by the employees and/or their 
representatives in relation to the changes. 

(b) The discussions must commence as early as practicable after a definite decision 
has been made by the employer to make the changes referred to in clause 8.1. 

(c) For the purposes of such discussion, the employer must provide in writing to 
the employees concerned and their representatives, if any, all relevant 
information about the changes including the nature of the changes proposed, 
the expected effects of the changes on employees and any other matters likely 
to affect employees provided that no employer is required to disclose 
confidential information the disclosure of which would be contrary to the 
employer’s interests. 

9. Dispute resolution 

9.1 In the event of a dispute about a matter under this award, or a dispute in relation to 
the NES, in the first instance the parties must attempt to resolve the matter at the 
workplace by discussions between the employee or employees concerned and the 
relevant supervisor. If such discussions do not resolve the dispute, the parties will 
endeavour to resolve the dispute in a timely manner by discussions between the 
employee or employees concerned and more senior levels of management as 
appropriate. 

9.2 If a dispute about a matter arising under this award or a dispute in relation to the NES 
is unable to be resolved at the workplace, and all appropriate steps under clause 9.1 
have been taken, a party to the dispute may refer the dispute to the Commission.  

9.3 The parties may agree on the process to be utilised by the Commission including 
mediation, conciliation and consent arbitration.  

9.4 Where the matter in dispute remains unresolved, the Commission may exercise any 
method of dispute resolution permitted by the Act that it considers appropriate to 
ensure the settlement of the dispute.  

9.5 An employer or employee may appoint another person, organisation or association to 
accompany and/or represent them for the purposes of this clause. 
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9.6 While the dispute resolution procedure is being conducted, work must continue in 
accordance with this award and the Act. Subject to applicable occupational health 
and safety legislation, an employee must not unreasonably fail to comply with a 
direction by the employer to perform work, whether at the same or another 
workplace, that is safe and appropriate for the employee to perform. 

Part 3—Types of Employment and Termination of Employment 

10. Types of employment 

10.1 General 

Employees under this award will be employed in one of the following categories: 

(a) full-time employees;  

(b) part-time employees; or 

(c) casual employees. 

At the time of engagement an employer will inform each employee of the terms of 
their engagement and in particular whether they are to be full-time, part-time or 
casual. 

10.2 Full-time employment  

A full-time employee is an employee who is engaged to work an average of 38 
ordinary hours per week. 

10.3 Part-time employment  

(a) A part-time employee is an employee who: 

(i) is engaged to work an average of fewer than 38 ordinary hours per week; 
and 

(ii) receives, on a pro rata basis, equivalent pay and conditions to those of 
full-time employees who do the same kind of work. 

(b) For each ordinary hour worked, a part-time employee will be paid no less than 
1/38th of the minimum weekly rate of pay for the relevant classification in 
clause 14—Minimum wages. 

(c) An employer must inform a part-time employee of their ordinary hours of work 
and starting and finishing times. 

(d) All time worked in excess of the hours mutually arranged will be overtime and 
paid for at the appropriate overtime rate. 

10.4 Casual employment 

(a) A casual employee is one engaged and paid as such. A casual employee’s 
ordinary hours of work are the lesser of an average of 38 hours per week or the 
hours required to be worked by the employer. 
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(b) For each hour worked, a casual employee will be paid no less than 1/38th of 
the minimum weekly rate of pay for an employee in that classification in 
clause 14—Minimum wages, plus a casual loading of 25%. 

(c) The casual loading is paid instead of annual leave, personal/carer’s leave, 
notice of termination, redundancy benefits and the other entitlements of 
full-time or part-time employment provided for in this award. 

(d) For the purpose of clause 15—Pieceworkers, the calculation of piecework rates 
for a casual employee will be based on the hourly rates of pay for a casual 
employee applicable to the work to be performed, including the loading 
prescribed by clause 10.4(b). 

11. Termination of employment 

11.1 Notice of termination is provided for in the NES. 

11.2 Notice of termination by an employee 

The notice of termination required to be given by an employee is the same as that 
required of an employer except that there is no requirement on the employee to give 
additional notice based on the age of the employee concerned. If an employee fails to 
give the required notice the employer may withhold from any monies due to the 
employee on termination under this award or the NES, an amount not exceeding the 
amount the employee would have been paid under this award in respect of the period 
of notice required by this clause less any period of notice actually given by the 
employee. 

11.3 Job search entitlement 

Where an employer has given notice of termination to an employee, an employee 
must be allowed up to one day’s time off without loss of pay for the purpose of 
seeking other employment. The time off is to be taken at times that are convenient to 
the employee after consultation with the employer. 

12. Redundancy 

12.1 Redundancy pay is provided for in the NES.  

12.2 Transfer to lower paid duties 

Where an employee is transferred to lower paid duties by reason of redundancy, the 
same period of notice must be given as the employee would have been entitled to if 
the employment had been terminated and the employer may, at the employer’s 
option, make payment instead of an amount equal to the difference between the 
former ordinary time rate of pay and the ordinary time rate of pay for the number of 
weeks of notice still owing. 

12.3 Employee leaving during notice period 

An employee given notice of termination in circumstances of redundancy may 
terminate their employment during the period of notice. The employee is entitled to 
receive the benefits and payments they would have received under this clause had 
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they remained in employment until the expiry of the notice, but is not entitled to 
payment instead of notice. 

12.4 Job search entitlement 

(a) An employee given notice of termination in circumstances of redundancy must 
be allowed up to one day’s time off without loss of pay during each week of 
notice for the purpose of seeking other employment. 

(b) If the employee has been allowed paid leave for more than one day during the 
notice period for the purpose of seeking other employment, the employee must, 
at the request of the employer, produce proof of attendance at an interview or 
they will not be entitled to payment for the time absent. For this purpose a 
statutory declaration is sufficient. 

(c) This entitlement applies instead of clause 11.3. 

12.5 Transitional provisions 

(a) Subject to clause 12.5(b), an employee whose employment is terminated by an 
employer is entitled to redundancy pay in accordance with the terms of a 
NAPSA: 

(i) that would have applied to the employee immediately prior to 1 January 
2010, if the employee had at that time been in their current circumstances 
of employment and no agreement made under the Act had applied to the 
employee; and 

(ii) that would have entitled the employee to redundancy pay in excess of the 
employee’s entitlement to redundancy pay, if any, under the NES. 

(b) The employee’s entitlement to redundancy pay under the NAPSA is limited to 
the amount of redundancy pay which exceeds the employee’s entitlement to 
redundancy pay, if any, under the NES. 

(c) This clause does not operate to diminish an employee’s entitlement to 
redundancy pay under any other instrument. 

(d) Clause 12.5 ceases to operate on 31 December 2014. 

Part 4—Minimum Wages and Related Matters 

13. Classifications 

Employees will be classified in accordance with the classification descriptions contained in 
Schedule A—Classification Structure and Definitions, of this award.  

14. Minimum wages 

14.1 Adult employee minimum wages  

(a) The classifications and minimum wages for an adult employee are set out in 
the following table: 
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Classification  Minimum weekly wage Minimum hourly wage 
 $ $ 

Level 1 543.90 14.31 
Level 2 560.50 14.75 
Level 3 577.20 15.19 
Level 4 600.10 15.79 
Level 5 637.60 16.78 

(b) For the purposes of clause 14.1(a), any entitlement to a minimum wage 
expressed to be by the week means any entitlement which an employee would 
receive for performing 38 hours of work. 

14.2 Supported wage system  

See Schedule B 

14.3 National training wage  

See Schedule C 

15. Pieceworkers 

15.1 A full-time, part-time or casual employee may enter into an agreement to be paid 
piecework rates instead of the rate of pay which would otherwise apply to the type of 
employment and to the work performed by the employee. 

15.2 Work may only be paid for at piecework rates where the piecework rates fixed by 
agreement enable the average employee working the ordinary hours of work to earn 
at least 15% more than the minimum hourly rate prescribed by this award for the 
type of employment and the work to be performed.  

15.3 The piecework rates fixed in accordance with the requirements of these provisions 
will be paid for all work performed in accordance with the piecework agreement.  

15.4 Where the earnings of an employee paid at piecework rates fall below the ordinary 
time rates prescribed by this award for more than three consecutive ordinary working 
days, the piecework agreement may be terminated by either party. 

15.5 Agreements for payment by piecework rates must be recorded in writing and signed 
by the employee and the employer. The agreement must record the type of 
employment of the employee, the work to be performed, the appropriate minimum 
hourly rate for the type of employment and work to be performed, the times when the 
work is to be performed, the piecework rate payable and the duration of the 
agreement. 

15.6 In no case will a full-time, part-time or casual employee working under a piecework 
agreement be paid less than the prescribed ordinary rate payable to the employee for 
the hours of worked performed. 

15.7 Payments made at piecework rates do not affect any other entitlement of a full-time 
or part-time employee under this award. 
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15.8 For the purpose of the NES, the base rate of pay for a pieceworker is the base rate of 
pay as defined in the NES. 

15.9 For the purpose of the NES, the full rate of pay for a pieceworker is the full rate of 
pay as defined in the NES. 

16. Juniors 

16.1 The minimum wage payable to a junior employee will be the percentage of the adult 
rate prescribed for the classification upon which the employee is employed as set out 
in the following table: 

Age Percentage  
% 

Under 16 years of age 50 

16 years of age 60 

17 years of age 70 

18 years of age 80 

19 years of age 90 

20 years of age 100 

16.2 The wage payable to a junior will, in the case of a weekly employee, be calculated to 
the nearest $0.10, and in the case of an hourly employee, be calculated to the nearest 
quarter of one cent. 

17. Allowances 

17.1 All-purpose allowances  

The following allowances apply for all purposes of this award: 

(a) Leading hand allowance  

A leading hand will be paid a leading hand allowance based upon the 
following:  

In charge of: % of the standard rate per week 

2 to 6 employees  115%  

7 to 10 employees  134%  

11 to 20 employees  191%  

More than 20 employees  240%  
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(b) Wet work allowance  

An employee who, on any one day, is required to work in a wet place must be 
paid an amount of 10% of the standard rate for each hour that they are required 
to work in the wet place, unless provided with adequate protection. A 
wet place will mean a place where the clothing of the employee becomes 
saturated or a place where the employee has to stand in water or slush so that 
the employee’s feet become wet. 

(c) Tool and equipment allowance  

Where the employer requires an employee to supply their own tools and 
equipment, the employer must reimburse the employee for the cost of 
supplying such tools and equipment. The provisions of this clause do not apply 
where the tools and equipment are paid for by the employer.  

(d) First aid allowance 

An employee who has undertaken a first aid course and who is the holder of a 
current recognised first aid qualification such as a certificate from the St John 
Ambulance or similar body must be paid an allowance, per week, equal to 51% 
of the standard rate per week if they are appointed by the employer to perform 
first aid duty. 

(e) Travelling allowance  

Where an employee is required to travel from one place to another, the time 
occupied in travelling will be counted as time worked and paid for as such. 
Where an employee is compelled by their duties to spend the night away from 
home or the property at which the employee is employed (whichever is the 
employee’s normal place of sleeping during employment) the employer will 
reimburse the employee for the demonstrable cost of suitable accommodation. 
The provisions of this clause will not apply where the employer provides the 
employee with suitable accommodation free of charge.  

17.2 District allowances 

(a) Northern Territory 

An employee in the Northern Territory is entitled to payment of a district 
allowance in accordance with the terms of an award made under the Workplace 
Relations Act 1996 (Cth): 

(i) that would have applied to the employee immediately prior to 1 January 
2010, if the employee had at that time been in their current circumstances 
of employment and no agreement made under that Act had applied to the 
employee; and 

(ii) that would have entitled the employee to payment of a district allowance. 

(b) Western Australia 

An employee in Western Australia is entitled to payment of a district allowance 
in accordance with the terms of a NAPSA or an award made under the 
Workplace Relations Act 1996 (Cth): 
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(i) that would have applied to the employee immediately prior to 1 January 
2010, if the employee had at that time been in their current circumstances 
of employment and no agreement made under that Act had applied to the 
employee; and 

(ii) that would have entitled the employee to payment of a district allowance. 

(c) Clause 17.2 ceases to operate on 31 December 2014. 

17.3 Adjustment of expense related allowances 

At the time of any adjustment to the standard rate, each expense related allowance 
will be increased by the relevant adjustment factor. The relevant adjustment factor 
for this purpose is the percentage movement in the applicable index figure most 
recently published by the Australian Bureau of Statistics since the allowance was last 
adjusted. 

The applicable index figure is the index figure published by the Australian Bureau of 
Statistics for the Eight Capitals Consumer Price Index (Cat No. 6401.0), as follows: 

Allowance Applicable Consumer Price Index figure 

Meal allowance Take away and fast foods sub-group  

18. Higher duties 

An employee engaged for more than two hours during one day or shift on duties 
carrying a higher minimum wage than their ordinary classification must be paid the 
higher minimum wage for such day or shift. If an employee is engaged for two hours 
or less during one day or shift on duties carrying a higher minimum wage than their 
ordinary classification, they must be paid the higher minimum wage for the time so 
worked. 

19. Payment of wages 

19.1 Period of payment  

Wages must be paid weekly or fortnightly according to the actual ordinary hours 
worked each week or fortnight, or according to the applicable piecework payment.  

19.2 Method of payment  

Wages must be paid by cash, cheque or electronic funds transfer into the employee’s 
bank or other recognised financial institution account.  

19.3 Payment of wages on termination of employment  

On termination of employment, wages due to an employee must be paid on the day 
of termination or forwarded to the employee by post on the next working day.  
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20. Accident pay 

20.1 Subject to clause 20.2, an employee is entitled to accident pay in accordance with the 
terms of: 

(a) a NAPSA that would have applied to the employee immediately prior to 
1 January 2010 or an award made under the Workplace Relations Act 1996 
(Cth) that would have applied to the employee immediately prior to 27 March 
2006, if the employee had at that time been in their current circumstances of 
employment and no agreement made under the Workplace Relations Act 1996 
(Cth) had applied to the employee; and 

(b) that would have entitled the employee to accident pay in excess of the 
employee’s entitlement to accident pay, if any, under any other instrument. 

20.2 The employee’s entitlement to accident pay under the NAPSA or award is limited to 
the amount of accident pay which exceeds the employee’s entitlement to accident 
pay, if any, under any other instrument. 

20.3 This clause does not operate to diminish an employee’s entitlement to accident pay 
under any other instrument. 

20.4 This clause ceases to operate on 31 December 2014. 

21. Superannuation 

21.1 Superannuation legislation 

(a) Superannuation legislation, including the Superannuation Guarantee 
(Administration) Act 1992 (Cth), the Superannuation Guarantee Charge Act 
1992 (Cth), the Superannuation Industry (Supervision) Act 1993 (Cth) and the 
Superannuation (Resolution of Complaints) Act 1993 (Cth), deals with the 
superannuation rights and obligations of employers and employees. Under 
superannuation legislation individual employees generally have the opportunity 
to choose their own superannuation fund. If an employee does not choose a 
superannuation fund, any superannuation fund nominated in the award 
covering the employee applies. 

(b) The rights and obligations in these clauses supplement those in superannuation 
legislation. 

21.2 Employer contributions 

An employer must make such superannuation contributions to a superannuation fund 
for the benefit of an employee as will avoid the employer being required to pay the 
superannuation guarantee charge under superannuation legislation with respect to 
that employee. 

21.3 Voluntary employee contributions 

(a) Subject to the governing rules of the relevant superannuation fund, an 
employee may, in writing, authorise their employer to pay on behalf of the 
employee a specified amount from the post-taxation wages of the employee 
into the same superannuation fund as the employer makes the superannuation 
contributions provided for in clause 21.2. 
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(b) An employee may adjust the amount the employee has authorised their 
employer to pay from the wages of the employee from the first of the month 
following the giving of three months’ written notice to their employer. 

(c) The employer must pay the amount authorised under clauses 21.3(a) or (b) no 
later than 28 days after the end of the month in which the deduction authorised 
under clauses 21.3(a) or (b) was made. 

21.4 Superannuation fund 

Unless, to comply with superannuation legislation, the employer is required to make 
the superannuation contributions provided for in clause 21.2 to another 
superannuation fund that is chosen by the employee, the employer must make the 
superannuation contributions provided for in clause 21.2 and pay the amount 
authorised under clauses 21.3(a) or (b) to one of the following superannuation funds: 

(a) Prime Super;  

(b) Tasplan;  

(c) Sunsuper; or 

(d) any superannuation fund to which the employer was making superannuation 
contributions for the benefit of its employees before 12 September 2008, 
provided the superannuation fund is an eligible choice fund. 

Part 5—Hours of Work and Related Matters 

22. Ordinary hours of work and rostering 

22.1 The ordinary hours of work for employees other than packing house employees will 
not, without payment of overtime, exceed 38 hours in a week of five days other than 
a Sunday. 

22.2 Provided it is stipulated at the time an employee is engaged, when tree fruit picking 
is carried on, the ordinary hours of work may be worked over five and a half days, 
other than Sunday. However, no more than 38 hours may be worked over the five 
and a half days without payment of overtime.  

22.3 The ordinary hours of duty for packing house employees will not exceed 38 per week 
without the payment of overtime and may be worked in five days of not more than 
eight hours Monday to Friday inclusive between 6.00 am and 6.00 pm.  

23. Breaks 

23.1 Meal break 

(a) A meal break of not less than 30 minutes and not more than one hour will be 
allowed each day, to be taken not later than five hours after commencing 
ordinary hours of work. Provided that where there is agreement between the 
employer and an individual employee, the meal break may be taken at a time 
agreed. 
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(b) All work performed on the instruction of the employer during a recognised 
meal break will be paid for at 200% of the appropriate minimum wage. Such 
payment will continue until the employee is released for a meal break of not 
less than 30 minutes. 

23.2 Rest break 

Employees will be allowed a paid rest break of 10 minutes each morning. Where 
agreement is reached between the employer and employee for an additional rest 
break, such rest break will be unpaid and in addition to the employee’s ordinary 
hours of work. 

23.3 Ten hour break after ceasing work for the day 

(a) An employee is entitled to a break of 10 hours between finishing work on one 
day and commencing work on the next day.  

(b) Overtime rates will be paid for work required to be performed where an 
employee has not had the 10 hour break until such time as the employee is 
released and able to take the 10 hour break. 

24. Overtime 

24.1 Overtime rates will be paid for all work performed outside the ordinary hours 
prescribed by this award. 

24.2 For employees other than packing house employees, the rate of pay for overtime will 
be at 150% of the appropriate minimum wage calculated hourly for the first three 
hours and 200% thereafter, except on Sunday when the rate will be 200%.  

24.3 For packing house employees, overtime will be paid for at the rate of 150% for the 
first two hours and 200% thereafter, except on Sunday when the rate will be 200%. 

24.4 All employees required to work overtime on a Sunday will be paid for a minimum of 
four hours.  

24.5 Meal allowance 

An employee required to work overtime for more than two hours after the 
employee’s ordinary ceasing time without having been notified before leaving work 
on the previous day that the employee will be required to work overtime, will be 
entitled to a payment of $9.65 for each meal not supplied or will be provided a 
suitable meal without cost. If the work extends into a second or subsequent meal 
break, this meal allowance will again apply.  

Part 6—Leave and Public Holidays 

25. Annual leave 

25.1 Annual leave is provided for in the NES.  

25.2 Annual leave does not apply to a casual employee. 
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25.3 This clause contains additional and supplementary provisions. 

25.4 Conversion to hourly entitlement  

An employer may reach agreement with the majority of employees concerned to 
convert the annual leave entitlement in s.32 of the NES to an hourly entitlement for 
administrative ease (e.g. 152 hours for a full-time employee entitled to four weeks 
annual leave). 

25.5 Payment for period of annual leave  

Instead of the base rate of pay as referred to in s.35(1) of the NES, an employee 
under this award, before going on annual leave, must be paid the wages they would 
have received in respect of the ordinary hours the employee would have worked had 
the employee not been on leave during the relevant period.  

25.6 Annual leave loading  

During a period of annual leave an employee must also be paid an annual leave 
loading equal to 17.5% of the wages prescribed in clause 25.5.  

25.7 Excessive leave  

Notwithstanding s.33 of the NES, if an employer has genuinely tried to reach 
agreement with an employee as to the timing of taking annual leave, the employer 
can require the employee to take annual leave by giving not less than four weeks 
notice of the time when such leave is to be taken if:  

(a) at the time the direction is given, the employee has eight weeks or more of 
annual leave accrued; and  

(b) the amount of annual leave the employee is directed to take is less than or 
equal to a quarter of the amount of leave accrued.  

25.8 Paid leave in advance of accrued entitlement 

By agreement between an employer and an employee a period of annual leave may 
be taken in advance of the entitlement accruing. Provided that if leave is taken in 
advance and the employment terminates before the entitlement has accrued the 
employer may make a corresponding deduction from any money due to the employee 
on termination.  

25.9 Transmission of business  

Where a business is transmitted from one employer to another, the period of 
continuous service that an employee had with the transmitter must be deemed to be 
service with the transmittee and taken into account when calculating annual leave. 
However an employee is not entitled to leave or payment instead for any period in 
respect of which leave has been taken or paid for.  

25.10 Proportionate leave on termination  

On termination of employment, an employee must be paid for leave accrued that has 
not been taken at the appropriate wage calculated in accordance with clause 25.5. 
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26. Personal/carer’s leave and compassionate leave 

Personal/carer’s leave and compassionate leave are provided for in the NES. 

27. Community service leave 

27.1 Community service leave is provided for in the NES. 

27.2 Reimbursement for jury service  

(a) A full-time employee required to attend for jury service during their ordinary 
hours of work must be reimbursed by the employer an amount equal to the 
difference between the amount paid to the employee in respect of the 
employee’s attendance for such jury service and the wages the employee would 
have received in respect of the ordinary hours the employee would have 
worked had the employee not been on jury service.  

(b) Where a part-time employee is required to attend for jury service and such 
attendance coincides with a day on which the employee would normally be 
required to work, payment must be made to the employee in accordance with 
clause 27.2(a).  

28. Public holidays 

28.1 Public holidays are provided for in the NES. 

28.2 Substitution of certain public holidays by agreement at the enterprise  

(a) By agreement between the employer and the majority of employees in the 
enterprise or part of the enterprise concerned, an alternative day may be taken 
as the public holiday instead of any of the prescribed days.  

(b) An employer and an individual employee may agree to the employee taking 
another day as the public holiday instead of the day which is being observed as 
the public holiday in the enterprise or part of the enterprise concerned. 

28.3 Public holiday rates of pay  

All work performed on public holidays will be paid for at the rate of 200% of the 
ordinary rate.  
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Schedule A—Classification Structure and Definitions 

A.1 Level 1 

A.1.1 Level 1 employee means an employee classified in accordance with the following 
criteria:  

A.1.2 General description  

An employee at this level:  

• undertakes induction training which may include information on the enterprise, 
conditions of employment, introduction to supervisors and fellow workers, training 
and career opportunities, plant layout, work and documentation procedures, 
occupational health and safety, equal employment opportunity and quality 
control/assurance;  

• performs routine duties essentially of a manual nature and to the level of their 
training;  

• exercises minimal judgment;  

• works under direct supervision;  

• is responsible for the quality of their own work;  

• is a new employee; or is an existing employee performing work within this grade 
who is undertaking training so as to enable advancement to Level 2.  

A.1.3 Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• performing general labouring duties;  

• fruit or vegetable picking, thinning or pruning;  

• operating small towing tractor engaged in transfer of produce bins and other 
containers during harvest;  

• performing a range of housekeeping tasks in premises and grounds;  

• sorting, packing or grading of produce where this requires the exercise of only 
minimal judgment;  

• performing basic recording functions related to work performed at this level;  

• providing assistance within the scope of this level to other employees as required;  

• undertaking structured training so as to enable advancement to Level 2.  

A.2 Level 2 employee  

A.2.1 Level 2 employee means an employee classified in accordance with the following 
criteria:  
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A.2.2 General description 

An employee at this level:  

• has completed up to three months structured training so as to enable the 
performance of work within the scope of this level;  

• works under general supervision either individually or in a team environment;  

• works with established routines, methods and procedures;  

• performs a range of tasks involving the use of skills above and beyond those of 
Level 1 and to the level of their training;  

• exercises limited discretion;  

• is responsible for the quality of their own work;  

• receives training in occupational health and safety standards and practices relevant 
to the site;  

• performs lower level tasks as required without loss of pay unless re-engaged to 
perform tasks at predominantly a lower skill level.  

A.2.3 Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• performing a range of tasks involving the set up and operation of production and/or 
packaging or picking equipment, labelling and/or consumer picking equipment;  

• repetition work on automatic, semi-automatic or single purpose machines or 
equipment;  

• assembling/dismantling components using basic written, spoken and/or 
diagrammatic instructions in an assembly environment;  

• irrigation, spraying or pruning under general supervision;  

• sorting, packing and grading beyond the scope of Level 1 duties;  

• maintaining simple records;  

• using hand trolleys, pallet trucks or other mechanical or power driven lifting or 
handling devices not requiring a licence;  

• operating tractors with engine capacity of up to 70 kW;  

• general and routine product testing;  

• providing assistance within the scope of this level to other employees as required;  

• assisting in the provision of on-the-job training in conjunction with supervisors, 
tradespersons or trainers;  

• undertaking further training so as to enable advancement to Level 3.  
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A.3 Level 3 employee  

A.3.1 Level 3 employee means an employee classified in accordance with the following 
criteria:  

A.3.2 General description  

An employee at this level:  

• performs work above and beyond the skills of an employee at Level 2 and to the 
level of their training;  

• works under routine supervision either individually or in a team environment;  

• exercises discretion with their level of skills and training;  

• is responsible for the quality of their own work;  

• receives training in occupational health and safety standards and practices in work 
areas relevant to the site and appropriate to this award;  

• may perform any lower level task as required without loss of pay.  

A.3.3 Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• driving motor lorries or mechanical harvesters or forklifts;  

• operating tractors with engine capacity of over 70 kW;  

• minor maintenance of plant;  

• irrigation, spraying, pruning without supervision;  

• assisting in the training, instruction and coordination of employees;  

• recording detailed information on production and quality indicators;  

• providing assistance within the scope of this level to other employees;  

• undertaking further training so as to enable advancement to Level 4.  

A.4 Level 4 employee  

A.4.1 Level 4 employee means an employee classified in accordance with the following 
criteria:  

A.4.2 General description  

An employee at this level:  

• performs work above and beyond the skills of an employee at Level 3 and to the 
level of their training;  

• coordinates work in a team environment or works individually under general 
supervision;  

• exercises discretion with their level of skills and training;  
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• is responsible for the quality of their own work;  

• has knowledge of the employer’s operation as it relates to the production process;  

• monitors the application of occupational health and safety standards in work areas 
relevant to the site and appropriate to this level;  

• may perform any lower level task as required without loss of pay.  

A.4.3 Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• using precision measuring instruments;  

• machine setting, loading and operation;  

• inventory and store control;  

• licensed operation of all appropriate materials handling equipment;  

• basic engineering and fault handling;  

• basic non-trades maintenance involving the use of tools and equipment within the 
scope of this award;  

• licensed and certified to operate forklifts, engine driving and crane driving 
operation;  

• furnace/boiler operator;  

• performing quality checks on the work of others;  

• quality assurance/control;  

• assisting in provision of on-the-job training;  

• monitoring variables affecting production yields, detecting errors, investigating 
causes and recommending collective/preventative action;  

• providing assistance within the scope of this level to other employees;  

• undertaking further training so as to enable advancement to Level 5.  

A.5 Level 5 employee  

A.5.1 Level 5 employee means an employee classified in accordance with the following 
criteria:  

A.5.2 General description  

An employee at this level: 

• works above and beyond the skills of an employee at Level 4 and to the level of 
their training;  

• performs work under minimal supervision either individually or in a team 
environment;  
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• coordinates and schedules approved work in a team environment;  

• exercises good interpersonal communication skills;  

• exercises discretion within the scope of this grade;  

• possesses and uses a trade qualification in the course of their duties;  

• has a sound knowledge of the employer’s operation as it relates to the production 
process;  

• undertakes lower level tasks as required without loss of pay.  

A.5.3 Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• inspecting products and/or materials for conformity with established operational 
standards and approves/passes first off samples;  

• operating, setting up and adjusting maintenance functions including (but not 
limited to):  

• removing equipment fastenings including use of destructive cutting 
equipment;  

• running adjustments to production equipment;  

• operating all lifting equipment;  

• basic production scheduling and materials handling within the scope of production 
process or directly related functions;  

• exercising high level stores and inventory responsibilities;  

• providing on-the-job training;  

• providing assistance within the scope of this level to other employees.  
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Schedule B—Supported Wage System 

B.1 This schedule defines the conditions which will apply to employees who because of 
the effects of a disability are eligible for a supported wage under the terms of this 
award.  

B.2 In this schedule: 

approved assessor means a person accredited by the management unit established 
by the Commonwealth under the supported wage system to perform assessments of 
an individual’s productive capacity within the supported wage system 

assessment instrument means the tool provided for under the supported wage 
system that records the assessment of the productive capacity of the person to be 
employed under the supported wage system 

disability support pension means the Commonwealth pension scheme to provide 
income security for persons with a disability as provided under the Social Security 
Act 1991, as amended from time to time, or any successor to that scheme 

relevant minimum wage means the minimum wage prescribed in this award for the 
class of work for which an employee is engaged 

supported wage system means the Commonwealth Government system to promote 
employment for people who cannot work at full award wages because of a disability, 
as documented in the Supported Wage System Handbook. The Handbook is 
available from the following website: www.jobaccess.gov.au 

SWS wage assessment agreement means the document in the form required by the 
Department of Education, Employment and Workplace Relations that records the 
employee’s productive capacity and agreed wage rate 

B.3 Eligibility criteria 

B.3.1 Employees covered by this schedule will be those who are unable to perform the 
range of duties to the competence level required within the class of work for which 
the employee is engaged under this award, because of the effects of a disability on 
their productive capacity and who meet the impairment criteria for receipt of a 
disability support pension. 

B.3.2 This schedule does not apply to any existing employee who has a claim against the 
employer which is subject to the provisions of workers compensation legislation or 
any provision of this award relating to the rehabilitation of employees who are 
injured in the course of their employment. 
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B.4 Supported wage rates 

B.4.1 Employees to whom this schedule applies will be paid the applicable percentage of 
the relevant minimum wage according to the following schedule: 

Assessed capacity (clause B.5) 

% 

Relevant minimum wage 

% 

10 10 

20 20 

30 30 

40 40 

50 50 

60 60 

70 70 

80 80 

90 90 

B.4.2 Provided that the minimum amount payable must be not less than $69 per week. 

B.4.3 Where an employee’s assessed capacity is 10%, they must receive a high degree of 
assistance and support. 

B.5 Assessment of capacity 

B.5.1 For the purpose of establishing the percentage of the relevant minimum wage, the 
productive capacity of the employee will be assessed in accordance with the 
Supported Wage System by an approved assessor, having consulted the employer 
and employee and, if the employee so desires, a union which the employee is eligible 
to join. 

B.5.2 All assessments made under this schedule must be documented in an SWS wage 
assessment agreement, and retained by the employer as a time and wages record in 
accordance with the Act. 

B.6 Lodgement of SWS wage assessment agreement 

B.6.1 All SWS wage assessment agreements under the conditions of this schedule, 
including the appropriate percentage of the relevant minimum wage to be paid to the 
employee, must be lodged by the employer with the Commission. 

B.6.2 All SWS wage assessment agreements must be agreed and signed by the employee 
and employer parties to the assessment. Where a union which has an interest in the 
award is not a party to the assessment, the assessment will be referred by the 
Industrial Registrar to the union by certified mail and the agreement will take effect 
unless an objection is notified to the Commission within 10 working days. 
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B.7 Review of assessment 

The assessment of the applicable percentage should be subject to annual or more frequent 
review on the basis of a reasonable request for such a review. The process of review must be 
in accordance with the procedures for assessing capacity under the supported wage system. 

B.8 Other terms and conditions of employment 

Where an assessment has been made, the applicable percentage will apply to the relevant 
minimum wage only. Employees covered by the provisions of this schedule will be entitled to 
the same terms and conditions of employment as other workers covered by this award on a 
pro rata basis. 

B.9 Workplace adjustment 

An employer wishing to employ a person under the provisions of this schedule must take 
reasonable steps to make changes in the workplace to enhance the employee’s capacity to do 
the job. Changes may involve re-design of job duties, working time arrangements and work 
organisation in consultation with other workers in the area. 

B.10 Trial period 

B.10.1 In order for an adequate assessment of the employee’s capacity to be made, an 
employer may employ a person under the provisions of this schedule for a trial 
period not exceeding 12 weeks, except that in some cases additional work adjustment 
time (not exceeding four weeks) may be needed. 

B.10.2 During that trial period the assessment of capacity will be undertaken and the 
percentage of the relevant minimum wage for a continuing employment relationship 
will be determined. 

B.10.3 The minimum amount payable to the employee during the trial period must be no 
less than $69 per week. 

B.10.4 Work trials should include induction or training as appropriate to the job being 
trialled. 

B.10.5 Where the employer and employee wish to establish a continuing employment 
relationship following the completion of the trial period, a further contract of 
employment will be entered into based on the outcome of assessment under 
clause B.5. 
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Schedule C—National Training Wage 
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Part 1—Application and Operation 

1. Title 

This award is the Horticulture Award 2010. 

2. Commencement and transitional 

[Varied by PR988417] 

2.1 This award commences on 1 January 2010. 

[2.2–2.6 inserted by PR988417] 

2.2 The monetary obligations imposed on employers by this award may be absorbed into 
overaward payments. Nothing in this award requires an employer to maintain or 
increase any overaward payment. 

2.3 This award contains transitional arrangements which specify when particular parts of 
the award come into effect. Some of the transitional arrangements are in clauses in 
the main part of the award. There are also transitional arrangements in Schedule A. 
The arrangements in Schedule A deal with: 

• minimum wages and piecework rates 

• casual or part-time loadings 

• Saturday, Sunday, public holiday, evening or other penalties 

• shift allowances/penalties. 

2.4 Neither the making of this award nor the operation of any transitional arrangements 
is intended to result in a reduction in the take-home pay of employees covered by the 
award. On application by or on behalf of an employee who suffers a reduction in 
take-home pay as a result of the making of this award or the operation of any 
transitional arrangements, Fair Work Australia may make any order it considers 
appropriate to remedy the situation. 

2.5 Fair Work Australia may review the transitional arrangements in this award and 
make a determination varying the award. 

2.6 Fair Work Australia may review the transitional arrangements: 

(a) on its own initiative; or 

(b) on application by an employer, employee, organisation or outworker entity 
covered by the modern award; or 

(c) on application by an organisation that is entitled to represent the industrial 
interests of one or more employers or employees that are covered by the 
modern award; or 
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(d) in relation to outworker arrangements, on application by an organisation that is 
entitled to represent the industrial interests of one or more outworkers to whom 
the arrangements relate. 

3. Definitions and interpretation  

3.1 In this award, unless the contrary intention appears:  

Act means the Workplace Relations Act 1996 (Cth) 

Commission means the Australian Industrial Relations Commission or its successor 

employee has the meaning in the Act 

employer has the meaning in the Act  

enterprise award has the meaning in the Act 

enterprise NAPSA means a NAPSA derived from a State award which immediately 
prior to 27 March 2006 applied only to a single business or a part of a single business 

horticultural crops includes all vegetables, fruits, grains, seeds, hops, nuts, fungi, 
olives, flowers, or other specialised crops unless they are specifically named as a 
broadacre field crop in the Pastoral Award 2010 

NAPSA means notional agreement preserving a State award and has the meaning in 
the Act 

NES means National Employment Standards 

plant nurseries means the principal business of the employer is the preparation of 
growing media for the growing of plant material, propagation, preparation and 
presentation of plant material for sale 

silviculture and afforestation means the planting, pruning, fertilising and any other 
activities in or in connection with the establishment or cultivation of trees in forests 

standard rate means the minimum hourly wage for a Level 2 in clause 14.1. This 
rate is to be used for the purposes of calculating various allowances that require a 
designated standard rate 

vineyard means a place where wine grapes are grown exclusively or predominantly 
for processing into wine  

wine industry means:  

(a) the preparation of land for planting of wine grape vines; care, growing, 
treating, picking, harvesting, forwarding of wine grapes; and pruning of wine 
grape vines and other activities associated with a wine grape vineyard;  

(b) processing wine grapes; producing wine juice or grape spirit; bottling, 
packaging, storage or dispatch of wine, brandy or other potable spirit, liqueurs, 
vinegar or grape juice and other activities associated with a winery or wine 
distillery including but not limited to cellar door sales, coopers, machinists, 
labourers making or repairing barrels, vats, casks, and like articles and 
laboratories; and 
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(c) the packaging, storage and dispatching of wine or grape spirit from a 
warehouse facility or other place of storage associated with a winery or wine 
distillery   

3.2 Where this award refers to a condition of employment provided for in the NES, the 
NES definition applies. 

4. Coverage 

[Sched A renumbered as Sched B by PR988417] 

4.1 This industry award covers employers throughout Australia in the horticulture 
industry and their employees in the classifications listed in Schedule B—
Classification Structure and Definitions, to the exclusion of any other modern award. 

4.2 Horticulture industry means:  

(a) agricultural holdings, flower or vegetable market gardens in connection with 
the sowing, planting, raising, cultivation, harvesting, picking, packing or 
treating of horticultural crops, including fruit and vegetables upon farms, 
orchards and/or plantations; or  

(b) clearing, fencing, trenching, draining or otherwise preparing or treating land 
for the sowing, raising, harvesting or treating of horticultural crops, including 
fruit and vegetables. 

4.3 Horticulture industry does not mean:  

(a) the wine industry;  

(b) silviculture and afforestation; 

(c) sugar farming or sugar cane growing, sugar milling, sugar refining, sugar 
distilleries and/or sugar terminals;  

(d) any work in or in connection with cotton growing or harvesting; cotton 
ginneries and associated depots; cotton oil mills and the extraction of oil from 
seed;  

(e) plant nurseries; or 

(f) a broadacre mixed farming enterprise as defined in the Pastoral Award 2010. 

4.4 The award does not cover an employee excluded from award coverage by the Act. 

4.5 The award does not cover an employer bound by an enterprise award or an enterprise 
NAPSA with respect to any employee who is covered by the enterprise award or 
NAPSA. 

4.6 Where an employer is covered by more than one award, an employee of that 
employer is covered by the award classification which is most appropriate to the 
work performed by the employee and to the environment in which the employee 
normally performs the work. 
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NOTE: Where there is no classification for a particular employee in this award it is 
possible that the employer and that employee are covered by an award with 
occupational coverage. 

5. Access to the award and the National Employment Standards 

The employer must ensure that copies of this award and the NES are available to all 
employees to whom they apply either on a noticeboard which is conveniently located at or 
near the workplace or through electronic means, whichever makes them more accessible. 

6. The National Employment Standards and this award 

The NES and this award contain the minimum conditions of employment for employees 
covered by this award. 

7. Award flexibility 

7.1 Notwithstanding any other provision of this award, an employer and an individual 
employee may agree to vary the application of certain terms of this award to meet the 
genuine individual needs of the employer and the individual employee. The terms the 
employer and the individual employee may agree to vary the application of are those 
concerning: 

(a) arrangements for when work is performed; 

(b) overtime rates; 

(c) penalty rates; 

(d) allowances; and 

(e) leave loading. 

7.2 The employer and the individual employee must have genuinely made the agreement 
without coercion or duress. 

7.3 The agreement between the employer and the individual employee must: 

(a) be confined to a variation in the application of one or more of the terms listed 
in clause 7.1; and 

(b) result in the employee being better off overall than the employee would have 
been if no individual flexibility agreement had been agreed to. 

7.4 The agreement between the employer and the individual employee must also: 

(a) be in writing, name the parties to the agreement and be signed by the employer 
and the individual employee and, if the employee is under 18 years of age, the 
employee’s parent or guardian; 

(b) state each term of this award that the employer and the individual employee 
have agreed to vary; 
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(c) detail how the application of each term has been varied by agreement between 
the employer and the individual employee; 

(d) detail how the agreement results in the individual employee being better off 
overall in relation to the individual employee’s terms and conditions of 
employment; and 

(e) state the date the agreement commences to operate. 

7.5 The employer must give the individual employee a copy of the agreement and keep 
the agreement as a time and wages record. 

7.6 Except as provided in clause 7.4(a) the agreement must not require the approval or 
consent of a person other than the employer and the individual employee. 

7.7 An employer seeking to enter into an agreement must provide a written proposal to 
the employee. Where the employee’s understanding of written English is limited the 
employer must take measures, including translation into an appropriate language, to 
ensure the employee understands the proposal. 

7.8 The agreement may be terminated: 

(a) by the employer or the individual employee giving four weeks’ notice of 
termination, in writing, to the other party and the agreement ceasing to operate 
at the end of the notice period; or 

(b) at any time, by written agreement between the employer and the individual 
employee. 

7.9 The right to make an agreement pursuant to this clause is in addition to, and is not 
intended to otherwise affect, any provision for an agreement between an employer 
and an individual employee contained in any other term of this award. 

Part 2—Consultation and Dispute Resolution 

8. Consultation regarding major workplace change 

8.1 Employer to notify 

(a) Where an employer has made a definite decision to introduce major changes in 
production, program, organisation, structure or technology that are likely to 
have significant effects on employees, the employer must notify the employees 
who may be affected by the proposed changes and their representatives, if any. 

(b) Significant effects include termination of employment; major changes in the 
composition, operation or size of the employer’s workforce or in the skills 
required; the elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or locations; and the 
restructuring of jobs. Provided that where this award makes provision for 
alteration of any of these matters an alteration is deemed not to have significant 
effect. 
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8.2 Employer to discuss change  

(a) The employer must discuss with the employees affected and their 
representatives, if any, the introduction of the changes referred to in clause 8.1, 
the effects the changes are likely to have on employees and measures to avert 
or mitigate the adverse effects of such changes on employees and must give 
prompt consideration to matters raised by the employees and/or their 
representatives in relation to the changes. 

(b) The discussions must commence as early as practicable after a definite decision 
has been made by the employer to make the changes referred to in clause 8.1. 

(c) For the purposes of such discussion, the employer must provide in writing to 
the employees concerned and their representatives, if any, all relevant 
information about the changes including the nature of the changes proposed, 
the expected effects of the changes on employees and any other matters likely 
to affect employees provided that no employer is required to disclose 
confidential information the disclosure of which would be contrary to the 
employer’s interests. 

9. Dispute resolution 

9.1 In the event of a dispute about a matter under this award, or a dispute in relation to 
the NES, in the first instance the parties must attempt to resolve the matter at the 
workplace by discussions between the employee or employees concerned and the 
relevant supervisor. If such discussions do not resolve the dispute, the parties will 
endeavour to resolve the dispute in a timely manner by discussions between the 
employee or employees concerned and more senior levels of management as 
appropriate. 

9.2 If a dispute about a matter arising under this award or a dispute in relation to the NES 
is unable to be resolved at the workplace, and all appropriate steps under clause 9.1 
have been taken, a party to the dispute may refer the dispute to the Commission.  

9.3 The parties may agree on the process to be utilised by the Commission including 
mediation, conciliation and consent arbitration.  

9.4 Where the matter in dispute remains unresolved, the Commission may exercise any 
method of dispute resolution permitted by the Act that it considers appropriate to 
ensure the settlement of the dispute.  

9.5 An employer or employee may appoint another person, organisation or association to 
accompany and/or represent them for the purposes of this clause. 

9.6 While the dispute resolution procedure is being conducted, work must continue in 
accordance with this award and the Act. Subject to applicable occupational health 
and safety legislation, an employee must not unreasonably fail to comply with a 
direction by the employer to perform work, whether at the same or another 
workplace, that is safe and appropriate for the employee to perform. 
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Part 3—Types of Employment and Termination of Employment 

10. Types of employment 

10.1 General 

Employees under this award will be employed in one of the following categories: 

(a) full-time employees;  

(b) part-time employees; or 

(c) casual employees. 

At the time of engagement an employer will inform each employee of the terms of 
their engagement and in particular whether they are to be full-time, part-time or 
casual. 

10.2 Full-time employment  

A full-time employee is an employee who is engaged to work an average of 38 
ordinary hours per week. 

10.3 Part-time employment  

(a) A part-time employee is an employee who: 

(i) is engaged to work an average of fewer than 38 ordinary hours per week; 
and 

(ii) receives, on a pro rata basis, equivalent pay and conditions to those of 
full-time employees who do the same kind of work. 

(b) For each ordinary hour worked, a part-time employee will be paid no less than 
1/38th of the minimum weekly rate of pay for the relevant classification in 
clause 14—Minimum wages. 

(c) An employer must inform a part-time employee of their ordinary hours of work 
and starting and finishing times. 

(d) All time worked in excess of the hours mutually arranged will be overtime and 
paid for at the appropriate overtime rate. 

10.4 Casual employment 

(a) A casual employee is one engaged and paid as such. A casual employee’s 
ordinary hours of work are the lesser of an average of 38 hours per week or the 
hours required to be worked by the employer. 

(b) For each hour worked, a casual employee will be paid no less than 1/38th of 
the minimum weekly rate of pay for an employee in that classification in 
clause 14—Minimum wages, plus a casual loading of 25%. 

(c) The casual loading is paid instead of annual leave, personal/carer’s leave, 
notice of termination, redundancy benefits and the other entitlements of 
full-time or part-time employment provided for in this award. 

2854

2854



Horticulture Award 2010 
 

 
10 MA000028 This award does not come into force until 1 January 2010  

(d) For the purpose of clause 15—Pieceworkers, the calculation of piecework rates 
for a casual employee will be based on the hourly rates of pay for a casual 
employee applicable to the work to be performed, including the loading 
prescribed by clause 10.4(b). 

11. Termination of employment 

11.1 Notice of termination is provided for in the NES. 

11.2 Notice of termination by an employee 

The notice of termination required to be given by an employee is the same as that 
required of an employer except that there is no requirement on the employee to give 
additional notice based on the age of the employee concerned. If an employee fails to 
give the required notice the employer may withhold from any monies due to the 
employee on termination under this award or the NES, an amount not exceeding the 
amount the employee would have been paid under this award in respect of the period 
of notice required by this clause less any period of notice actually given by the 
employee. 

11.3 Job search entitlement 

Where an employer has given notice of termination to an employee, an employee 
must be allowed up to one day’s time off without loss of pay for the purpose of 
seeking other employment. The time off is to be taken at times that are convenient to 
the employee after consultation with the employer. 

12. Redundancy 

12.1 Redundancy pay is provided for in the NES.  

12.2 Transfer to lower paid duties 

Where an employee is transferred to lower paid duties by reason of redundancy, the 
same period of notice must be given as the employee would have been entitled to if 
the employment had been terminated and the employer may, at the employer’s 
option, make payment instead of an amount equal to the difference between the 
former ordinary time rate of pay and the ordinary time rate of pay for the number of 
weeks of notice still owing. 

12.3 Employee leaving during notice period 

An employee given notice of termination in circumstances of redundancy may 
terminate their employment during the period of notice. The employee is entitled to 
receive the benefits and payments they would have received under this clause had 
they remained in employment until the expiry of the notice, but is not entitled to 
payment instead of notice. 

12.4 Job search entitlement 

(a) An employee given notice of termination in circumstances of redundancy must 
be allowed up to one day’s time off without loss of pay during each week of 
notice for the purpose of seeking other employment. 
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(b) If the employee has been allowed paid leave for more than one day during the 
notice period for the purpose of seeking other employment, the employee must, 
at the request of the employer, produce proof of attendance at an interview or 
they will not be entitled to payment for the time absent. For this purpose a 
statutory declaration is sufficient. 

(c) This entitlement applies instead of clause 11.3. 

12.5 Transitional provisions 

(a) Subject to clause 12.5(b), an employee whose employment is terminated by an 
employer is entitled to redundancy pay in accordance with the terms of a 
NAPSA: 

(i) that would have applied to the employee immediately prior to 1 January 
2010, if the employee had at that time been in their current circumstances 
of employment and no agreement made under the Act had applied to the 
employee; and 

(ii) that would have entitled the employee to redundancy pay in excess of the 
employee’s entitlement to redundancy pay, if any, under the NES. 

(b) The employee’s entitlement to redundancy pay under the NAPSA is limited to 
the amount of redundancy pay which exceeds the employee’s entitlement to 
redundancy pay, if any, under the NES. 

(c) This clause does not operate to diminish an employee’s entitlement to 
redundancy pay under any other instrument. 

(d) Clause 12.5 ceases to operate on 31 December 2014. 

Part 4—Minimum Wages and Related Matters 

13. Classifications 

[Sched A renumbered as Sched B by PR988417] 

Employees will be classified in accordance with the classification descriptions contained in 
Schedule B—Classification Structure and Definitions, of this award.  

14. Minimum wages 

14.1 Adult employee minimum wages  

(a) The classifications and minimum wages for an adult employee are set out in 
the following table: 

Classification  Minimum weekly wage Minimum hourly wage 
 $ $ 

Level 1 543.90 14.31 
Level 2 560.50 14.75 
Level 3 577.20 15.19 
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Classification  Minimum weekly wage Minimum hourly wage 
 $ $ 

Level 4 600.10 15.79 
Level 5 637.60 16.78 

(b) For the purposes of clause 14.1(a), any entitlement to a minimum wage 
expressed to be by the week means any entitlement which an employee would 
receive for performing 38 hours of work. 

14.2 Supported wage system  

[Sched B renumbered as Sched C by PR988417] 

See Schedule C

14.3 National training wage  

[Sched C renumbered as Sched D by PR988417] 

See Schedule D

15. Pieceworkers 

15.1 A full-time, part-time or casual employee may enter into an agreement to be paid 
piecework rates instead of the rate of pay which would otherwise apply to the type of 
employment and to the work performed by the employee. 

15.2 Work may only be paid for at piecework rates where the piecework rates fixed by 
agreement enable the average employee working the ordinary hours of work to earn 
at least 15% more than the minimum hourly rate prescribed by this award for the 
type of employment and the work to be performed.  

15.3 The piecework rates fixed in accordance with the requirements of these provisions 
will be paid for all work performed in accordance with the piecework agreement.  

15.4 Where the earnings of an employee paid at piecework rates fall below the ordinary 
time rates prescribed by this award for more than three consecutive ordinary working 
days, the piecework agreement may be terminated by either party. 

15.5 Agreements for payment by piecework rates must be recorded in writing and signed 
by the employee and the employer. The agreement must record the type of 
employment of the employee, the work to be performed, the appropriate minimum 
hourly rate for the type of employment and work to be performed, the times when the 
work is to be performed, the piecework rate payable and the duration of the 
agreement. 

15.6 In no case will a full-time, part-time or casual employee working under a piecework 
agreement be paid less than the prescribed ordinary rate payable to the employee for 
the hours of worked performed. 

15.7 Payments made at piecework rates do not affect any other entitlement of a full-time 
or part-time employee under this award. 
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15.8 For the purpose of the NES, the base rate of pay for a pieceworker is the base rate of 
pay as defined in the NES. 

15.9 For the purpose of the NES, the full rate of pay for a pieceworker is the full rate of 
pay as defined in the NES. 

16. Juniors 

16.1 The minimum wage payable to a junior employee will be the percentage of the adult 
rate prescribed for the classification upon which the employee is employed as set out 
in the following table: 

Age Percentage  
% 

Under 16 years of age 50 

16 years of age 60 

17 years of age 70 

18 years of age 80 

19 years of age 90 

20 years of age 100 

16.2 The wage payable to a junior will, in the case of a weekly employee, be calculated to 
the nearest $0.10, and in the case of an hourly employee, be calculated to the nearest 
quarter of one cent. 

17. Allowances 

17.1 All-purpose allowances  

The following allowances apply for all purposes of this award: 

(a) Leading hand allowance  

A leading hand will be paid a leading hand allowance based upon the 
following:  

In charge of: % of the standard rate per week 

2 to 6 employees  115%  

7 to 10 employees  134%  

11 to 20 employees  191%  

More than 20 employees  240%  
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(b) Wet work allowance  

An employee who, on any one day, is required to work in a wet place must be 
paid an amount of 10% of the standard rate for each hour that they are required 
to work in the wet place, unless provided with adequate protection. A 
wet place will mean a place where the clothing of the employee becomes 
saturated or a place where the employee has to stand in water or slush so that 
the employee’s feet become wet. 

(c) Tool and equipment allowance  

Where the employer requires an employee to supply their own tools and 
equipment, the employer must reimburse the employee for the cost of 
supplying such tools and equipment. The provisions of this clause do not apply 
where the tools and equipment are paid for by the employer.  

(d) First aid allowance 

An employee who has undertaken a first aid course and who is the holder of a 
current recognised first aid qualification such as a certificate from the St John 
Ambulance or similar body must be paid an allowance, per week, equal to 51% 
of the standard rate per week if they are appointed by the employer to perform 
first aid duty. 

(e) Travelling allowance  

Where an employee is required to travel from one place to another, the time 
occupied in travelling will be counted as time worked and paid for as such. 
Where an employee is compelled by their duties to spend the night away from 
home or the property at which the employee is employed (whichever is the 
employee’s normal place of sleeping during employment) the employer will 
reimburse the employee for the demonstrable cost of suitable accommodation. 
The provisions of this clause will not apply where the employer provides the 
employee with suitable accommodation free of charge.  

17.2 District allowances 

(a) Northern Territory 

An employee in the Northern Territory is entitled to payment of a district 
allowance in accordance with the terms of an award made under the Workplace 
Relations Act 1996 (Cth): 

(i) that would have applied to the employee immediately prior to 1 January 
2010, if the employee had at that time been in their current circumstances 
of employment and no agreement made under that Act had applied to the 
employee; and 

(ii) that would have entitled the employee to payment of a district allowance. 

(b) Western Australia 

An employee in Western Australia is entitled to payment of a district allowance 
in accordance with the terms of a NAPSA or an award made under the 
Workplace Relations Act 1996 (Cth): 
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(i) that would have applied to the employee immediately prior to 1 January 
2010, if the employee had at that time been in their current circumstances 
of employment and no agreement made under that Act had applied to the 
employee; and 

(ii) that would have entitled the employee to payment of a district allowance. 

(c) Clause 17.2 ceases to operate on 31 December 2014. 

17.3 Adjustment of expense related allowances 

At the time of any adjustment to the standard rate, each expense related allowance 
will be increased by the relevant adjustment factor. The relevant adjustment factor 
for this purpose is the percentage movement in the applicable index figure most 
recently published by the Australian Bureau of Statistics since the allowance was last 
adjusted. 

The applicable index figure is the index figure published by the Australian Bureau of 
Statistics for the Eight Capitals Consumer Price Index (Cat No. 6401.0), as follows: 

Allowance Applicable Consumer Price Index figure 

Meal allowance Take away and fast foods sub-group  

18. Higher duties 

An employee engaged for more than two hours during one day or shift on duties 
carrying a higher minimum wage than their ordinary classification must be paid the 
higher minimum wage for such day or shift. If an employee is engaged for two hours 
or less during one day or shift on duties carrying a higher minimum wage than their 
ordinary classification, they must be paid the higher minimum wage for the time so 
worked. 

19. Payment of wages 

19.1 Period of payment  

Wages must be paid weekly or fortnightly according to the actual ordinary hours 
worked each week or fortnight, or according to the applicable piecework payment.  

19.2 Method of payment  

Wages must be paid by cash, cheque or electronic funds transfer into the employee’s 
bank or other recognised financial institution account.  

19.3 Payment of wages on termination of employment  

On termination of employment, wages due to an employee must be paid on the day 
of termination or forwarded to the employee by post on the next working day.  
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20. Accident pay 

20.1 Subject to clause 20.2, an employee is entitled to accident pay in accordance with the 
terms of: 

(a) a NAPSA that would have applied to the employee immediately prior to 
1 January 2010 or an award made under the Workplace Relations Act 1996 
(Cth) that would have applied to the employee immediately prior to 27 March 
2006, if the employee had at that time been in their current circumstances of 
employment and no agreement made under the Workplace Relations Act 1996 
(Cth) had applied to the employee; and 

(b) that would have entitled the employee to accident pay in excess of the 
employee’s entitlement to accident pay, if any, under any other instrument. 

20.2 The employee’s entitlement to accident pay under the NAPSA or award is limited to 
the amount of accident pay which exceeds the employee’s entitlement to accident 
pay, if any, under any other instrument. 

20.3 This clause does not operate to diminish an employee’s entitlement to accident pay 
under any other instrument. 

20.4 This clause ceases to operate on 31 December 2014. 

21. Superannuation 

[Varied by PR989302; PR990537] 

21.1 Superannuation legislation 

(a) Superannuation legislation, including the Superannuation Guarantee 
(Administration) Act 1992 (Cth), the Superannuation Guarantee Charge Act 
1992 (Cth), the Superannuation Industry (Supervision) Act 1993 (Cth) and the 
Superannuation (Resolution of Complaints) Act 1993 (Cth), deals with the 
superannuation rights and obligations of employers and employees. Under 
superannuation legislation individual employees generally have the opportunity 
to choose their own superannuation fund. If an employee does not choose a 
superannuation fund, any superannuation fund nominated in the award 
covering the employee applies. 

(b) The rights and obligations in these clauses supplement those in superannuation 
legislation. 

21.2 Employer contributions 

An employer must make such superannuation contributions to a superannuation fund 
for the benefit of an employee as will avoid the employer being required to pay the 
superannuation guarantee charge under superannuation legislation with respect to 
that employee. 

21.3 Voluntary employee contributions 

(a) Subject to the governing rules of the relevant superannuation fund, an 
employee may, in writing, authorise their employer to pay on behalf of the 
employee a specified amount from the post-taxation wages of the employee 
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into the same superannuation fund as the employer makes the superannuation 
contributions provided for in clause 21.2. 

(b) An employee may adjust the amount the employee has authorised their 
employer to pay from the wages of the employee from the first of the month 
following the giving of three months’ written notice to their employer. 

(c) The employer must pay the amount authorised under clauses 21.3(a) or (b) no 
later than 28 days after the end of the month in which the deduction authorised 
under clauses 21.3(a) or (b) was made. 

21.4 Superannuation fund 

Unless, to comply with superannuation legislation, the employer is required to make 
the superannuation contributions provided for in clause 21.2 to another 
superannuation fund that is chosen by the employee, the employer must make the 
superannuation contributions provided for in clause 21.2 and pay the amount 
authorised under clauses 21.3(a) or (b) to one of the following superannuation funds: 

[21.4(a) inserted by PR989302] 

(a) AustSafe Super 

[21.4(a)–21.4(d) renumbered as 21.4(b)–21.4(e) by PR989302] 

(b) Prime Super;  

(c) Tasplan;  

[21.4(d) varied by PR990537] 

(d) Sunsuper; 

[New 21.4(e) inserted by PR990537] 

(e) Asset Limited; or 

[21.4(e) renumbered as 21.4(f) by PR990537] 

(f) any superannuation fund to which the employer was making superannuation 
contributions for the benefit of its employees before 12 September 2008, 
provided the superannuation fund is an eligible choice fund. 

Part 5—Hours of Work and Related Matters 

22. Ordinary hours of work and rostering 

22.1 The ordinary hours of work for employees other than packing house employees will 
not, without payment of overtime, exceed 38 hours in a week of five days other than 
a Sunday. 

22.2 Provided it is stipulated at the time an employee is engaged, when tree fruit picking 
is carried on, the ordinary hours of work may be worked over five and a half days, 
other than Sunday. However, no more than 38 hours may be worked over the five 
and a half days without payment of overtime.  
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22.3 The ordinary hours of duty for packing house employees will not exceed 38 per week 
without the payment of overtime and may be worked in five days of not more than 
eight hours Monday to Friday inclusive between 6.00 am and 6.00 pm.  

23. Breaks 

23.1 Meal break 

(a) A meal break of not less than 30 minutes and not more than one hour will be 
allowed each day, to be taken not later than five hours after commencing 
ordinary hours of work. Provided that where there is agreement between the 
employer and an individual employee, the meal break may be taken at a time 
agreed. 

(b) All work performed on the instruction of the employer during a recognised 
meal break will be paid for at 200% of the appropriate minimum wage. Such 
payment will continue until the employee is released for a meal break of not 
less than 30 minutes. 

23.2 Rest break 

Employees will be allowed a paid rest break of 10 minutes each morning. Where 
agreement is reached between the employer and employee for an additional rest 
break, such rest break will be unpaid and in addition to the employee’s ordinary 
hours of work. 

23.3 Ten hour break after ceasing work for the day 

(a) An employee is entitled to a break of 10 hours between finishing work on one 
day and commencing work on the next day.  

(b) Overtime rates will be paid for work required to be performed where an 
employee has not had the 10 hour break until such time as the employee is 
released and able to take the 10 hour break. 

24. Overtime 

24.1 Overtime rates will be paid for all work performed outside the ordinary hours 
prescribed by this award. 

24.2 For employees other than packing house employees, the rate of pay for overtime will 
be at 150% of the appropriate minimum wage calculated hourly for the first three 
hours and 200% thereafter, except on Sunday when the rate will be 200%.  

24.3 For packing house employees, overtime will be paid for at the rate of 150% for the 
first two hours and 200% thereafter, except on Sunday when the rate will be 200%. 

24.4 All employees required to work overtime on a Sunday will be paid for a minimum of 
four hours.  

24.5 Meal allowance 

An employee required to work overtime for more than two hours after the 
employee’s ordinary ceasing time without having been notified before leaving work 
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on the previous day that the employee will be required to work overtime, will be 
entitled to a payment of $9.65 for each meal not supplied or will be provided a 
suitable meal without cost. If the work extends into a second or subsequent meal 
break, this meal allowance will again apply.  

Part 6—Leave and Public Holidays 

25. Annual leave 

25.1 Annual leave is provided for in the NES.  

25.2 Annual leave does not apply to a casual employee. 

25.3 This clause contains additional and supplementary provisions. 

25.4 Conversion to hourly entitlement  

An employer may reach agreement with the majority of employees concerned to 
convert the annual leave entitlement in s.32 of the NES to an hourly entitlement for 
administrative ease (e.g. 152 hours for a full-time employee entitled to four weeks 
annual leave). 

25.5 Payment for period of annual leave  

Instead of the base rate of pay as referred to in s.35(1) of the NES, an employee 
under this award, before going on annual leave, must be paid the wages they would 
have received in respect of the ordinary hours the employee would have worked had 
the employee not been on leave during the relevant period.  

25.6 Annual leave loading  

During a period of annual leave an employee must also be paid an annual leave 
loading equal to 17.5% of the wages prescribed in clause 25.5.  

25.7 Excessive leave  

Notwithstanding s.33 of the NES, if an employer has genuinely tried to reach 
agreement with an employee as to the timing of taking annual leave, the employer 
can require the employee to take annual leave by giving not less than four weeks 
notice of the time when such leave is to be taken if:  

(a) at the time the direction is given, the employee has eight weeks or more of 
annual leave accrued; and  

(b) the amount of annual leave the employee is directed to take is less than or 
equal to a quarter of the amount of leave accrued.  

25.8 Paid leave in advance of accrued entitlement 

By agreement between an employer and an employee a period of annual leave may 
be taken in advance of the entitlement accruing. Provided that if leave is taken in 
advance and the employment terminates before the entitlement has accrued the 
employer may make a corresponding deduction from any money due to the employee 
on termination.  
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25.9 Transmission of business  

Where a business is transmitted from one employer to another, the period of 
continuous service that an employee had with the transmitter must be deemed to be 
service with the transmittee and taken into account when calculating annual leave. 
However an employee is not entitled to leave or payment instead for any period in 
respect of which leave has been taken or paid for.  

25.10 Proportionate leave on termination  

On termination of employment, an employee must be paid for leave accrued that has 
not been taken at the appropriate wage calculated in accordance with clause 25.5. 

26. Personal/carer’s leave and compassionate leave 

Personal/carer’s leave and compassionate leave are provided for in the NES. 

27. Community service leave 

27.1 Community service leave is provided for in the NES. 

27.2 Reimbursement for jury service  

(a) A full-time employee required to attend for jury service during their ordinary 
hours of work must be reimbursed by the employer an amount equal to the 
difference between the amount paid to the employee in respect of the 
employee’s attendance for such jury service and the wages the employee would 
have received in respect of the ordinary hours the employee would have 
worked had the employee not been on jury service.  

(b) Where a part-time employee is required to attend for jury service and such 
attendance coincides with a day on which the employee would normally be 
required to work, payment must be made to the employee in accordance with 
clause 27.2(a).  

28. Public holidays 

28.1 Public holidays are provided for in the NES. 

28.2 Substitution of certain public holidays by agreement at the enterprise  

(a) By agreement between the employer and the majority of employees in the 
enterprise or part of the enterprise concerned, an alternative day may be taken 
as the public holiday instead of any of the prescribed days.  

(b) An employer and an individual employee may agree to the employee taking 
another day as the public holiday instead of the day which is being observed as 
the public holiday in the enterprise or part of the enterprise concerned. 

28.3 Public holiday rates of pay  

All work performed on public holidays will be paid for at the rate of 200% of the 
ordinary rate.  
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Schedule A—Transitional Provisions 

[Sched A inserted by PR988417] 

A.1 General 

A.1.1 The provisions of this schedule deal with minimum obligations only. 

A.1.2 The provisions of this schedule are to be applied when there is a difference, in money 
or percentage terms, between a provision in a transitional minimum wage instrument 
(including the transitional default casual loading) or an award-based transitional 
instrument on the one hand and an equivalent provision in a modern award on the 
other. 

A.2 Minimum wages – existing minimum wage lower 

A.2.1 The following transitional arrangements apply to an employer which, immediately 
prior to 1 January 2010: 

(a) was obliged, 

(b) but for the operation of an agreement-based transitional instrument would have 
been obliged, or 

(c) if it had been an employer in the industry or of the occupations covered by this 
award would have been obliged 

by a transitional minimum wage instrument and/or an award-based transitional 
instrument to pay a minimum wage lower than that in this award for any 
classification of employee. 

A.2.2 In this clause minimum wage includes: 

(a) a minimum wage for a junior employee, an employee to whom training 
arrangements apply and an employee with a disability; 

(b) a piecework rate; and 

(c) any applicable industry allowance. 

A.2.3 Prior to the first full pay period on or after 1 July 2010 the employer must pay no less 
than the minimum wage in the relevant transitional minimum wage instrument and/or 
award-based transitional instrument for the classification concerned. 

A.2.4 The difference between the minimum wage for the classification in this award and 
the minimum wage in clause A.2.3 is referred to as the transitional amount. 

A.2.5 From the following dates the employer must pay no less than the minimum wage for 
the classification in this award minus the specified proportion of the transitional 
amount: 

First full pay period on or after  
1 July 2010 80% 
1 July 2011 60% 
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First full pay period on or after  
1 July 2012 40% 
1 July 2013 20% 

A.2.6 The employer must apply any increase in minimum wages in this award resulting 
from an annual wage review. 

A.2.7 These provisions cease to operate from the beginning of the first full pay period on or 
after 1 July 2014. 

A.3 Minimum wages – existing minimum wage higher 

A.3.1 The following transitional arrangements apply to an employer which, immediately 
prior to 1 January 2010: 

(a) was obliged, 

(b) but for the operation of an agreement-based transitional instrument would have 
been obliged, or 

(c) if it had been an employer in the industry or of the occupations covered by this 
award would have been obliged 

by a transitional minimum wage instrument and/or an award-based transitional 
instrument to pay a minimum wage higher than that in this award for any 
classification of employee. 

A.3.2 In this clause minimum wage includes: 

(a) a minimum wage for a junior employee, an employee to whom training 
arrangements apply and an employee with a disability; 

(b) a piecework rate; and 

(c) any applicable industry allowance. 

A.3.3 Prior to the first full pay period on or after 1 July 2010 the employer must pay no less 
than the minimum wage in the relevant transitional minimum wage instrument and/or 
award-based transitional instrument for the classification concerned. 

A.3.4 The difference between the minimum wage for the classification in this award and 
the minimum wage in clause A.3.3 is referred to as the transitional amount. 

A.3.5 From the following dates the employer must pay no less than the minimum wage for 
the classification in this award plus the specified proportion of the transitional 
amount: 

First full pay period on or after  
1 July 2010 80% 
1 July 2011 60% 
1 July 2012 40% 
1 July 2013 20% 
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A.3.6 The employer must apply any increase in minimum wages in this award resulting 
from an annual wage review. If the transitional amount is equal to or less than any 
increase in minimum wages resulting from the 2010 annual wage review the 
transitional amount is to be set off against the increase and the other provisions of 
this clause will not apply. 

A.3.7 These provisions cease to operate from the beginning of the first full pay period on or 
after 1 July 2014. 

A.4 Loadings and penalty rates 

For the purposes of this schedule loading or penalty means a: 

• casual or part-time loading; 

• Saturday, Sunday, public holiday, evening or other penalty; 

• shift allowance/penalty. 

A.5 Loadings and penalty rates – existing loading or penalty rate lower 

A.5.1 The following transitional arrangements apply to an employer which, immediately 
prior to 1 January 2010: 

(a) was obliged, 

(b) but for the operation of an agreement-based transitional instrument would have 
been obliged, or 

(c) if it had been an employer in the industry or of the occupations covered by this 
award would have been obliged 

by the terms of the transitional default casual loading or an award-based transitional 
instrument to pay a particular loading or penalty lower than that in this award for any 
classification of employee. 

A.5.2 Prior to the first full pay period on or after 1 July 2010 the employer must pay no less 
than the transitional default casual loading or the loading or penalty in the relevant 
award-based transitional instrument for the classification concerned. 

A.5.3 The difference between the loading or penalty in this award and the rate in clause 
A.5.2 is referred to as the transitional percentage. 

A.5.4 From the following dates the employer must pay no less than the loading or penalty 
in this award minus the specified proportion of the transitional percentage: 

First full pay period on or after  
1 July 2010 80% 
1 July 2011 60% 
1 July 2012 40% 
1 July 2013 20% 

A.5.5 These provisions cease to operate from the beginning of the first full pay period on or 
after 1 July 2014. 
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A.6 Loadings and penalty rates – existing loading or penalty rate higher 

A.6.1 The following transitional arrangements apply to an employer which, immediately 
prior to 1 January 2010: 

(a) was obliged, 

(b) but for the operation of an agreement-based transitional instrument would have 
been obliged, or 

(c) if it had been an employer in the industry or of the occupations covered by this 
award would have been obliged 

by the terms of an award-based transitional instrument to pay a particular loading or 
penalty higher than that in this award for any classification of employee. 

A.6.2 Prior to the first full pay period on or after 1 July 2010 the employer must pay no less 
than the loading or penalty in the relevant award-based transitional instrument. 

A.6.3 The difference between the loading or penalty in this award and the rate in clause 
A.6.2 is referred to as the transitional percentage. 

A.6.4 From the following dates the employer must pay no less than the loading or penalty 
in this award plus the specified proportion of the transitional percentage: 
First full pay period on or after  
1 July 2010 80% 
1 July 2011 60% 
1 July 2012 40% 
1 July 2013 20% 

A.6.5 These provisions cease to operate from the beginning of the first full pay period on or 
after 1 July 2014. 

A.7 Loadings and penalty rates – no existing loading or penalty rate 

A.7.1 The following transitional arrangements apply to an employer not covered by clause 
A.5 or A.6 in relation to a particular loading or penalty. 

A.7.2 Prior to the first full pay period on or after 1 July 2010 the employer need not pay the 
loading or penalty in this award. 

A.7.3 From the following dates the employer must pay no less than the following 
percentage of the loading or penalty: 

First full pay period on or after  
1 July 2010 20% 
1 July 2011 40% 
1 July 2012 60% 
1 July 2013 80% 

A.7.4 These provisions cease to operate from the beginning of the first full pay period on or 
after 1 July 2014. 
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Schedule B—Classification Structure and Definitions 

[Sched A renumbered as Sched B by PR988417] 

B.1 Level 1 

B.1.1 Level 1 employee means an employee classified in accordance with the following 
criteria:  

B.1.2 General description  

An employee at this level:  

• undertakes induction training which may include information on the enterprise, 
conditions of employment, introduction to supervisors and fellow workers, training 
and career opportunities, plant layout, work and documentation procedures, 
occupational health and safety, equal employment opportunity and quality 
control/assurance;  

• performs routine duties essentially of a manual nature and to the level of their 
training;  

• exercises minimal judgment;  

• works under direct supervision;  

• is responsible for the quality of their own work;  

• is a new employee; or is an existing employee performing work within this grade 
who is undertaking training so as to enable advancement to Level 2.  

B.1.3 Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• performing general labouring duties;  

• fruit or vegetable picking, thinning or pruning;  

• operating small towing tractor engaged in transfer of produce bins and other 
containers during harvest;  

• performing a range of housekeeping tasks in premises and grounds;  

• sorting, packing or grading of produce where this requires the exercise of only 
minimal judgment;  

• performing basic recording functions related to work performed at this level;  

• providing assistance within the scope of this level to other employees as required;  

• undertaking structured training so as to enable advancement to Level 2.  
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B.2 Level 2 employee  

B.2.1 Level 2 employee means an employee classified in accordance with the following 
criteria:  

B.2.2 General description 

An employee at this level:  

• has completed up to three months structured training so as to enable the 
performance of work within the scope of this level;  

• works under general supervision either individually or in a team environment;  

• works with established routines, methods and procedures;  

• performs a range of tasks involving the use of skills above and beyond those of 
Level 1 and to the level of their training;  

• exercises limited discretion;  

• is responsible for the quality of their own work;  

• receives training in occupational health and safety standards and practices relevant 
to the site;  

• performs lower level tasks as required without loss of pay unless re-engaged to 
perform tasks at predominantly a lower skill level.  

B.2.3 Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• performing a range of tasks involving the set up and operation of production and/or 
packaging or picking equipment, labelling and/or consumer picking equipment;  

• repetition work on automatic, semi-automatic or single purpose machines or 
equipment;  

• assembling/dismantling components using basic written, spoken and/or 
diagrammatic instructions in an assembly environment;  

• irrigation, spraying or pruning under general supervision;  

• sorting, packing and grading beyond the scope of Level 1 duties;  

• maintaining simple records;  

• using hand trolleys, pallet trucks or other mechanical or power driven lifting or 
handling devices not requiring a licence;  

• operating tractors with engine capacity of up to 70 kW;  

• general and routine product testing;  

• providing assistance within the scope of this level to other employees as required;  
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• assisting in the provision of on-the-job training in conjunction with supervisors, 
tradespersons or trainers;  

• undertaking further training so as to enable advancement to Level 3.  

B.3 Level 3 employee  

B.3.1 Level 3 employee means an employee classified in accordance with the following 
criteria:  

B.3.2 General description  

An employee at this level:  

• performs work above and beyond the skills of an employee at Level 2 and to the 
level of their training;  

• works under routine supervision either individually or in a team environment;  

• exercises discretion with their level of skills and training;  

• is responsible for the quality of their own work;  

• receives training in occupational health and safety standards and practices in work 
areas relevant to the site and appropriate to this award;  

• may perform any lower level task as required without loss of pay.  

B.3.3 Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• driving motor lorries or mechanical harvesters or forklifts;  

• operating tractors with engine capacity of over 70 kW;  

• minor maintenance of plant;  

• irrigation, spraying, pruning without supervision;  

• assisting in the training, instruction and coordination of employees;  

• recording detailed information on production and quality indicators;  

• providing assistance within the scope of this level to other employees;  

• undertaking further training so as to enable advancement to Level 4.  

B.4 Level 4 employee  

B.4.1 Level 4 employee means an employee classified in accordance with the following 
criteria:  

B.4.2 General description  

An employee at this level:  

• performs work above and beyond the skills of an employee at Level 3 and to the 
level of their training;  
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• coordinates work in a team environment or works individually under general 
supervision;  

• exercises discretion with their level of skills and training;  

• is responsible for the quality of their own work;  

• has knowledge of the employer’s operation as it relates to the production process;  

• monitors the application of occupational health and safety standards in work areas 
relevant to the site and appropriate to this level;  

• may perform any lower level task as required without loss of pay.  

B.4.3 Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• using precision measuring instruments;  

• machine setting, loading and operation;  

• inventory and store control;  

• licensed operation of all appropriate materials handling equipment;  

• basic engineering and fault handling;  

• basic non-trades maintenance involving the use of tools and equipment within the 
scope of this award;  

• licensed and certified to operate forklifts, engine driving and crane driving 
operation;  

• furnace/boiler operator;  

• performing quality checks on the work of others;  

• quality assurance/control;  

• assisting in provision of on-the-job training;  

• monitoring variables affecting production yields, detecting errors, investigating 
causes and recommending collective/preventative action;  

• providing assistance within the scope of this level to other employees;  

• undertaking further training so as to enable advancement to Level 5.  

B.5 Level 5 employee  

B.5.1 Level 5 employee means an employee classified in accordance with the following 
criteria:  

B.5.2 General description  

An employee at this level: 
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• works above and beyond the skills of an employee at Level 4 and to the level of 
their training;  

• performs work under minimal supervision either individually or in a team 
environment;  

• coordinates and schedules approved work in a team environment;  

• exercises good interpersonal communication skills;  

• exercises discretion within the scope of this grade;  

• possesses and uses a trade qualification in the course of their duties;  

• has a sound knowledge of the employer’s operation as it relates to the production 
process;  

• undertakes lower level tasks as required without loss of pay.  

B.5.3 Indicative duties  

Indicative of the duties an employee may perform at this level are:  

• inspecting products and/or materials for conformity with established operational 
standards and approves/passes first off samples;  

• operating, setting up and adjusting maintenance functions including (but not 
limited to):  

• removing equipment fastenings including use of destructive cutting 
equipment;  

• running adjustments to production equipment;  

• operating all lifting equipment;  

• basic production scheduling and materials handling within the scope of production 
process or directly related functions;  

• exercising high level stores and inventory responsibilities;  

• providing on-the-job training;  

• providing assistance within the scope of this level to other employees.  
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Schedule C—Supported Wage System 

[Sched B renumbered as Sched C by PR988417] 

C.1 This schedule defines the conditions which will apply to employees who because of 
the effects of a disability are eligible for a supported wage under the terms of this 
award.  

C.2 In this schedule: 

approved assessor means a person accredited by the management unit established 
by the Commonwealth under the supported wage system to perform assessments of 
an individual’s productive capacity within the supported wage system 

assessment instrument means the tool provided for under the supported wage 
system that records the assessment of the productive capacity of the person to be 
employed under the supported wage system 

disability support pension means the Commonwealth pension scheme to provide 
income security for persons with a disability as provided under the Social Security 
Act 1991, as amended from time to time, or any successor to that scheme 

relevant minimum wage means the minimum wage prescribed in this award for the 
class of work for which an employee is engaged 

supported wage system means the Commonwealth Government system to promote 
employment for people who cannot work at full award wages because of a disability, 
as documented in the Supported Wage System Handbook. The Handbook is 
available from the following website: www.jobaccess.gov.au

SWS wage assessment agreement means the document in the form required by the 
Department of Education, Employment and Workplace Relations that records the 
employee’s productive capacity and agreed wage rate 

C.3 Eligibility criteria 

C.3.1 Employees covered by this schedule will be those who are unable to perform the 
range of duties to the competence level required within the class of work for which 
the employee is engaged under this award, because of the effects of a disability on 
their productive capacity and who meet the impairment criteria for receipt of a 
disability support pension. 

C.3.2 This schedule does not apply to any existing employee who has a claim against the 
employer which is subject to the provisions of workers compensation legislation or 
any provision of this award relating to the rehabilitation of employees who are 
injured in the course of their employment. 
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C.4 Supported wage rates 

C.4.1 Employees to whom this schedule applies will be paid the applicable percentage of 
the relevant minimum wage according to the following schedule: 

Assessed capacity (clause C.5) 

% 

Relevant minimum wage 

% 

10 10 

20 20 

30 30 

40 40 

50 50 

60 60 

70 70 

80 80 

90 90 

C.4.2 Provided that the minimum amount payable must be not less than $69 per week. 

C.4.3 Where an employee’s assessed capacity is 10%, they must receive a high degree of 
assistance and support. 

C.5 Assessment of capacity 

C.5.1 For the purpose of establishing the percentage of the relevant minimum wage, the 
productive capacity of the employee will be assessed in accordance with the 
Supported Wage System by an approved assessor, having consulted the employer 
and employee and, if the employee so desires, a union which the employee is eligible 
to join. 

C.5.2 All assessments made under this schedule must be documented in an SWS wage 
assessment agreement, and retained by the employer as a time and wages record in 
accordance with the Act. 

C.6 Lodgement of SWS wage assessment agreement 

C.6.1 All SWS wage assessment agreements under the conditions of this schedule, 
including the appropriate percentage of the relevant minimum wage to be paid to the 
employee, must be lodged by the employer with the Commission. 

C.6.2 All SWS wage assessment agreements must be agreed and signed by the employee 
and employer parties to the assessment. Where a union which has an interest in the 
award is not a party to the assessment, the assessment will be referred by the 
Industrial Registrar to the union by certified mail and the agreement will take effect 
unless an objection is notified to the Commission within 10 working days. 
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C.7 Review of assessment 

The assessment of the applicable percentage should be subject to annual or more frequent 
review on the basis of a reasonable request for such a review. The process of review must be 
in accordance with the procedures for assessing capacity under the supported wage system. 

C.8 Other terms and conditions of employment 

Where an assessment has been made, the applicable percentage will apply to the relevant 
minimum wage only. Employees covered by the provisions of this schedule will be entitled to 
the same terms and conditions of employment as other workers covered by this award on a 
pro rata basis. 

C.9 Workplace adjustment 

An employer wishing to employ a person under the provisions of this schedule must take 
reasonable steps to make changes in the workplace to enhance the employee’s capacity to do 
the job. Changes may involve re-design of job duties, working time arrangements and work 
organisation in consultation with other workers in the area. 

C.10 Trial period 

C.10.1 In order for an adequate assessment of the employee’s capacity to be made, an 
employer may employ a person under the provisions of this schedule for a trial 
period not exceeding 12 weeks, except that in some cases additional work adjustment 
time (not exceeding four weeks) may be needed. 

C.10.2 During that trial period the assessment of capacity will be undertaken and the 
percentage of the relevant minimum wage for a continuing employment relationship 
will be determined. 

C.10.3 The minimum amount payable to the employee during the trial period must be no 
less than $69 per week. 

C.10.4 Work trials should include induction or training as appropriate to the job being 
trialled. 

C.10.5 Where the employer and employee wish to establish a continuing employment 
relationship following the completion of the trial period, a further contract of 
employment will be entered into based on the outcome of assessment under 
clause C.5. 
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Schedule D—National Training Wage 

[Sched C renumbered as Sched D by PR988417] 
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[1] This decision deals with two applications to vary the Horticulture Award 20101 (the 
modern award). The first is a joint application by the National Farmers’ Federation (NFF) and 
the Australian Industry Group (AiGroup). We shall refer to this as the joint application. The 
second application is by the Horticulture Australia Council (HAC). We shall refer to this as 
the HAC application. The joint application and the HAC application overlap and are dealt 
with together in this decision. The Australian Workers’ Union (AWU) and Australian 
Federation of Employers and Industries (AFEI) were the only other parties that expressed 
views about the variations sought. 
 
[2] This decision should be read in conjunction with the award modernisation request 
made by the Minister for Employment and Workplace Relations (the Minister) on 28 March 
2008 as subsequently varied (the consolidated request). We refer in particular to cll.43 to 45, 
which deal with pieceworkers and the National Employment Standards (NES) and cll.50 and 
51, which deal with the horticulture industry, of the consolidated request. Those clauses are as 
follows: 
 

“Piece workers 
 
43. The NES apply to a piece worker. 
 
44. The NES rely on modern awards to define a piece worker and set out rules 

relating to the payment of NES entitlements (based on ordinary hours of work) 
for a piece worker. 

 

1 
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45. In modernising awards, the Commission must have regard to whether it is 
appropriate to include: 
(a) a definition of piece worker in a modern award that applies to these types 

of employees (if an employee is employed on the basis of hours worked, it 
is not expected that such employees would be defined as piece workers); or 

 
(b) a provision that would provide a calculation of payment, a payment rate, or 

a payment rule in relation to a piece worker employee with respect to paid 
leave or paid absence under the NES. For example, a method of making 
payment to a piece worker employee when that employee is absent on 
annual leave. Any provisions setting out a calculation payment must take 
into account the various methods by which a piece worker may be 
remunerated under the modern award, including by incentive payments or 
bonuses. 

 
Horticulture Industry 
 
50. The Commission should enable employers in the horticulture industry to 

continue to pay piece rates of pay to casual employees who pick produce, as 
opposed to a minimum rate of pay supplemented by an incentive based 
payment. 

 
51. Where a modern award covers horticultural work, the Commission should: 

 
• have regard to the perishable nature of the produce grown by particular 

sectors of the horticulture industry when setting the hours of work provisions 
for employees who pick and pack this produce; and 

 
• provide for roster arrangements and working hours that are sufficiently 

flexible to accommodate seasonal demands and restrictions caused by 
weather as to when work can be performed.” 

 
[3] Clauses 43 to 45 were included in the original request but were altered by the 
Minister’s variation of 16 June 2008. Clauses 50 and 51, relating to the horticulture industry, 
were inserted in the consolidated request by way of a variation dated 26 August 2009, more 
than four months after the award was made.  
 
The joint application 
 
[4] The joint application seeks the following variations to the award: 
 

“1. Insert into clause 3, Definitions and Interpretation, a new definition as follows:  
 

Harvest Period means the period of time during which the employees of the 
particular employer are engaged principally in the harvesting, grading or 
packing of horticultural crops. 

 
2. Vary clause 4.2(a) to include after the word “packing” and before the word “or” 

the following:  
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“storing, grading, forwarding”  
 
3. Delete clause 10.4(d).  
 
4. Delete clause 15 and replace with the following:  
 

15. Pieceworkers  
 
15.1 An employer and a full-time, part-time or casual employee may enter into an 

agreement for the employee to be paid a piecework rate. An employee on a 
piecework rate is a pieceworker.  

 
15.2 The piecework rate fixed by agreement between the employer and the 

employee must enable the average competent employee to earn at least 
12.5% more per hour than the minimum hourly rate prescribed in this award 
for the type of employment and the classification level of the employee. The 
piecework rate agreed is to be paid for all work performed in accordance 
with the piecework agreement. 

 
15.3 The calculation of piecework rates in clause 15.2 for casual employees will 

include the casual loading prescribed in clause 10.4 (b).  
 
15.4 An agreed piecework rate is paid instead of the minimum wages specified in 

clause 14 – minimum wages  
 
15.5 The following clauses of this award do not apply to an employee on a 

piecework rate:  
 

(a) Clause 22 – Ordinary hours of work and rostering; and  
 
(b) Clause 24 – Overtime; and  
 
(c) Clause 24.5 – Meal allowance.  

 
15.6 The employer and the individual employee must have genuinely made the 

piecework agreement without coercion or duress.  
 
15.7 The piecework agreement between the employer and the individual 

employee must be in writing and signed by the employer and the employee.  
 
15.8 The employer must give the individual employee a copy of the piecework 

agreement and keep it as a time and wages record.  
 
15.9 Nothing in this award guarantees an employee on a piecework rate will earn 

at least the minimum ordinary time weekly or hourly wage in this award for 
the type of employment and the classification level of the employee, as the 
employee’s earnings are contingent on their productivity.  

 
15.10 For the purposes of the NES:  
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(a) The base rate of pay for a pieceworker is the base rate of pay as defined 
in the NES.  
 
(b) The full rate of pay for a pieceworker is the full rate of pay as defined in 
the NES. 

 
5. Delete clause 22 – Ordinary Hours of Work and rostering and replace with the 

following:  
 
 22. Ordinary hours of work and rostering  

 
22.1 The ordinary hours of work for all full-time and part-time employees other 

than shift workers will not exceed 152 hours over a 4 week period provided 
that:  

 
(a) The ordinary hours will be worked between Monday and Friday 

inclusive except by arrangement between the employer and the 
majority of employees in the section/s concerned that the ordinary 
hours will be worked between Monday and Saturday inclusive.  

 
(b) The ordinary hours will be worked between 6.00am and 6.00pm except 

if varied by arrangement between the employer and the majority of the 
employees in the section/s concerned.  

 
(c) The ordinary hours will not exceed 8 hours per day except by 

arrangement between the employer and the majority of employees in 
the section/s concerned that the ordinary hours should not exceed 12 
hours on any day.  

 
(d) All time worked by full-time and part-time employees in excess of the 

ordinary hours will be deemed overtime.  
 

22.2 The ordinary hours of work for a shift worker, will not exceed 152 hours 
over a 4 week period provided that: 

 
(a) The ordinary hours will be worked between Monday and Friday 

inclusive. 
 
(b) For the purposes of this award:  

 
(i) afternoon shift means any shift finishing after 6.00 pm and at or 

before midnight; and  
(ii) night shift means any shift finishing after midnight and at or before 

8.00 am. 
 

(c) If an employee is directed to work on shifts the shift must not exceed 8 
hours without the payment of overtime.  

 
(d) Shift workers whilst on afternoon and night shifts will be paid 15% 

more than the ordinary rates for such shifts.  
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(e) Where shift work is adopted, shifts will, as far as practicable, rotate 

regularly where two shifts are worked one will be regarded as day shift 
and the second the afternoon or night shift. Where three shifts are 
worked they will be divided into day, afternoon and night shifts  

 
(f) The employer has the right to decide before the commencement of such 

shift work which of the shifts will be the day shift and will notify each 
employee accordingly.  

 
(g) The employer will keep a roster at the workplace that specifies the 

times which each shift will commence and finish and which shifts are 
deemed to be day shift.  

 
(h) All time worked in excess of the ordinary hours will be deemed 

overtime. 
 
6. Delete clauses 24 and replace with the following:  
 

24.1 Time off in lieu of overtime  
 

(a) An employee will be allowed time off duty, with pay for a period equal 
to the overtime worked. Such time allowed off duty will be given and 
taken within the succeeding three weeks unless the employer and 
employee mutually agree that it be taken at some other time; or  

 
(b) In lieu of taking time off duty the employee may elect to be paid for the 

overtime worked provided that this election is made clear to the 
employer or the employer’s representative at the time that overtime is 
offered.  

 
24.2 Payment of overtime  

 
(a) The rate of pay for overtime will be 150% except for overtime worked 

on a Sunday. 
 

(b) The rate of pay for overtime worked on a Sunday, except during harvest 
period will be 200%.  

 
(c) Should employees be required to work on a Saturday and the majority 

of such employees elect not to work on the Saturday but rather on the 
Sunday then such work performed on that Sunday will be paid for at the 
rate prescribed for Saturday work.  

 
(d) During harvest period, the first eight hours of overtime in a week may 

include five hours work on a Sunday at the rate of 150% but all Sunday 
work in excess of the eighth overtime hour worked in the week or in 
excess of five hours on a Sunday will be paid at the rate of 200%.  
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(e) All employees required to work on a Sunday will be paid for a 
minimum of three hours.” 

 
The HAC application 
 
[5] The HAC application seeks the following variations to the modern award: 
 

“1. By deleting the definition of ‘Act’ in clause 3.1 and inserting in its place the 
following:  

 
Act means the Fair Work Act 2009 (Cth) 

 
2. By deleting the definition of ‘Commission’ in clause 3.1. 
 
3. By inserting the following definition into clause 3.1: 
 

harvest period means that period of time during which the employees of a 
particular employer are engaged principally in the harvesting, picking, 
dehydration, crystallisation, treating, storing, packaging/canning, grading, packing 
or despatching of any horticultural crops, including fruits or vegetables, as the case 
may be. 

 
4. By deleting the definition of `NES' in clause 3.1 and inserting in its place the 

following: 
 

NES means the National Employment Standards as contained in sections 59 to 
131 of the Act. 

 
5. By inserting the following definition into clause 3.1: 
 

time critical period means the harvest period or any other period of time when the 
plant, crop, fruit or product must have a function performed to enable that plant, 
crop, fruit or product to remain a commercially viable product for the employer 
concerned. A time critical period is a period that cannot be reasonably predicted in 
advance by the employer and arises out of the inherent requirement to perform the 
function at that time. 

 
6. By inserting the following definition into clause 3.1: 
 

weekly employee means an employee engaged on a full-time or part-time basis 
under either clause 10.2 or 10.3 (and does not include full-time or part-time 
employees engaged as pieceworkers pursuant to clause 15). 

 
7. By deleting clause 10.4(d) and inserting in its place the following: 
 

(d) For the purpose of clause 15 - Pieceworkers, the calculation of piecework rates 
for a casual employee will be based on the hourly rate of pay for equivalent 
employees set out in clause 14, and will not be based on the loading prescribed by 
clause 10.4(b). 
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8. By inserting the following at the end of clause 10.4: 
 

(e) Casual employees are not weekly employees for the purposes of this award. 
 
9. By deleting clause 15 and inserting in its place the following: 
 

15. Pieceworkers 
 
15.1 A full-time, part-time or casual employee may be engaged as a pieceworker 
 
15.2 Notwithstanding clause 14 or any other clause of this award (but subject to 
clause 10.4(d)), where an employee is engaged as a pieceworker, the employee will 
be paid at a piece rate of pay rather than a minimum hourly rate of pay. 
 
15.3 The piece rate of pay paid to a pieceworker: 
 
a. will be paid in lieu of the minimum hourly rate of pay for all hours worked by 

the employee; and 
 
b. must enable the average pieceworker (at the enterprise concerned), working the 

ordinary hours prescribed by this award, to earn at least 12.5% more than the 
minimum hourly rate of pay for equivalent employees set out in clause 14. 

 
15.4 For the purpose of the NES, the base rate of pay for a pieceworker is the base 
rate of pay as defined in the Act for an employee of equivalent classification, level 
and engagement to a particular pieceworker (who is not them self a pieceworker). 
 
15.5 For the purpose of the NES, the full rate of pay for a pieceworker is the full 
rate of pay as defined in the Act for an employee of equivalent classification, level 
and engagement to a particular pieceworker (who is not them self a pieceworker). 
 

10. By deleting clause 22 and inserting in its place the following:  
 
22. Ordinary hours of work and rostering 
 
22.1 The ordinary hours of work for weekly workers are an average of 38 per week 
but not exceeding 152 hours in 28 days. 
 
22.2 Subject to this clause, the ordinary hours of work will not exceed ten hours on 
any day, provided that: 
 
a.  in any arrangement of ordinary working hours where the ordinary working 

hours are to exceed ten on any day, the arrangement of hours will be subject to 
the agreement of the employer and the majority of employees in the plant or 
section or sections concerned; 

 
b. by arrangement between an employer and an employee, ordinary working 

hours greater than ten but not exceeding twelve on any day may be worked 
subject to: 
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i. the employer and employees concerned being guided by relevant 
Occupational Health and Safety provisions; and 
 
ii. proper health monitoring procedures being introduced; and 
 
iii. suitable roster arrangements being made. 
 

22.3 Any work performed by weekly employees outside the ordinary hours must be 
paid for at overtime rates. 
 
22.4 Agreement may be reached at the plant, section or individual level to: 
 
a. work shorter hours each day; or 
 
b. work shorter hours on one or more days; or 
 
c. rostering days off on various days of the week so that each employee has one 

or more days off during that cycle. 
 
11. By deleting clause 23.3 and inserting in its place the following:  
 

23.3 Ten hour break after ceasing work for the day 
 

a. An employee is entitled to a break of 10 hours between finishing a complete 
shift on one day and commencing work on the next day. 

 
b. Overtime rates will be paid for work required to be performed where an 

employee has not had the 10 hour break referred to in clause 23.3(a) until 
such time as the employee is released and able to take the 10 hour break. 

 
12. By deleting clause 24 and inserting in its place the following:  
 

4. Overtime 
 
24.1 Overtime will be adjusted as follows: 
 

a. The employee will be allowed time off duty, with pay, for a period equal to 
the overtime worked; or 

 
b. In lieu of taking time off duty, the employee may elect to be paid for the 

overtime worked providing this election is made clear to the employer or 
employer's representative at the time that overtime is offered. 

 
24.2 Payment for working overtime 
 
The rate of pay for overtime will be time and a half for the first three hours and 
double time thereafter, except during the time critical period (as defined in clause 
3.1) when the rate of pay for all overtime will be time and a half.” 
 

13. By deleting clause 28.3 and inserting in its place the following:  
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28.3 Public holiday rates of pay 
 
All work (other than piecework) performed on public holidays will be paid for at 
the rate of double time, but by mutual consent it may be remunerated by time off 
in lieu.” 

 
14. By deleting all references to ‘the Commission’ in clauses 9.2, 9.3, 9.4 and 
paragraphs B.6.1 and B.6.2 in Schedule A and inserting ‘Fair Work Australia’ in place 
of these references.” 

 
Consideration 
 
[6] The making of the modern award has involved rationalising the provisions of a 
number of awards and Notional Agreements Preserving State Awards (NAPSAs) containing 
an extremely diverse range of conditions.2 The provisions of the modern award are generally 
in line with the relevant provisions of the Horticultural Industry (AWU) Award 2000,3 
(Horticulture Award 2000) as it applies to what are referred to as the Schedule A respondents 
to that award.4 
 
[7] The major contention advanced by each of the applicants is that variations are required 
with respect to the piecework and hours of work provisions to better reflect current regulation 
and to restore necessary flexibility.  
 
[8] The AWU supported the joint application in all but two respects. First, it opposed any 
variation of the piecework provisions which would remove the requirement for a minimum 
payment for pieceworkers equivalent to the minimum wage for the ordinary hours actually 
worked. It also opposed the reduction of the piecework loading from 15% to 12.5%. 
 
[9] The AWU opposed provisions sought by the HAC which, it contended, went beyond 
provisions generally applying in current instruments. 
 
[10] The AFEI supported the HAC application. 
 
[11] Clearly the applications must be considered in light of the terms of cll.50 and 51 of the 
consolidated request. Clause 50 states that the Commission should enable employers in the 
horticulture industry to continue to pay piece rates of pay to casual employees who pick 
produce, as opposed to a minimum rate of pay supplemented by an incentive based payment. 
Clause 51 states that the Commission should have regard to the perishable nature of the 
produce grown by particular sectors of the industry when setting hours of work and to provide 
for arrangements which accommodate seasonal demands and restrictions caused by weather. 
In a letter to the President of the Commission which accompanied the relevant variation to the 
consolidated request, the Minister referred to existing award arrangements in the industry. 
The following passage is relevant: 
 

“I note that the majority of federal awards and NAPSAs in the horticulture sector have 
long provided for piece rates for casual employees, rather than the minimum wage and 
incentive payment system as included in the modern award made by the Commission.” 
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[12] The NFF and AiGoup contended that the principal award was the Horticulture Award 
2000. That award has three schedules, designated A to C respectively. The schedules contain 
different conditions of employment. The award was made primarily by reference to the 
provisions applying to Schedule A respondents,5 a position advanced in the consultations by 
the AWU. In these proceedings the AWU accepted that Schedules B and C have more 
extensive geographic and industrial application. It agreed with the NFF and AiGroup that it 
would be more appropriate if the modern award were to be based on the conditions in those 
schedules rather than the conditions in Schedule A. The HAC submitted that its application 
was based on the provisions in 11 instruments – two pre-reform awards and nine NAPSAs.  
 
[13] There is no single existing instrument which could be said to apply generally in the 
industry. Further, it is necessary, when considering the various provisions, to have regard to 
the totality of the provisions in any particular instrument. There is no definitive information as 
to the application of the individual awards or NAPSAs. Whilst the provisions of all of the 
instruments are relevant to some degree, we think greatest weight should be given to the 
Horticulture Award 2000. That award is a major award. It operates, with respect to 
Schedule A, in Victoria, South Australia and New South Wales, with respect to Schedules B 
and C to named employers in Victoria and members of two Victorian employer associations, 
the Tasmanian Farmers and Graziers Association and the AiGroup.  
 
[14] We will consider the applications in three broad categories – some terminological 
matters, hours of work and overtime provisions and piecework. 
 
[15] In relation to terminology, we have accepted the variations proposed by the HAC to 
refer to Fair Work Australia and alter NES references to the Act. Such changes will be made 
as a matter of course in all modern awards. 
 
[16] We will insert the definition of “harvest period” as proposed by the NFF and the 
AiGroup. We will also insert “storing, grading, forwarding” into the coverage clause. Neither 
variation was opposed by the AWU. We will also delete cl.10.4(d). The definition of “time 
critical period” proposed by the HAC is unnecessary in light of our decision, below, in 
relation to hours of work. 
 
[17] In relation to hours of work and overtime provisions, there are two approaches before 
us. First, there are the provisions in the joint application which are not opposed by the AWU. 
Secondly, there are the provisions proposed by the HAC, which the AWU opposes. The 
AWU submitted that the provisions the HAC seeks go beyond what would be justified by the 
variation to the consolidated request, that the HAC is seeking to reargue issues already 
determined by the Full Bench and, contrary to the established approach to award 
modernisation, the HAC is cherry picking from the range of existing instruments. The NFF 
and AiGroup supported the AWU characterisation of the HAC proposals. They submitted 
that, while they would prefer greater flexibility, they have confined their application to the 
matters contained in the 26 August 2009 variation to the consolidated request. In our view the 
variation proposed by the HAC extends beyond the scope of the variation to the consolidated 
request. In the circumstances it would not be appropriate to reopen consideration of 
provisions which have only recently been decided upon. We add, although not strictly 
relevant, that the provisions sought do not appear to be consistent with the weight of current 
regulation. We will vary the hours of work provisions as proposed in the joint application. 
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[18] The piecework provisions proposed in the two applications are of similar effect except 
in two respects. Those issues are, first, whether pieceworkers should receive the casual 
loading and, secondly, whether there should be an award requirement that piece work 
arrangements should be genuinely made, without coercion or duress, and made in writing. In 
our view employees engaged on piecework should be entitled to the casual loading as 
compensation for the absence of service-related entitlements. Such a provision is appropriate 
in a safety net award. The additional safeguards relating to the making of a piecework 
agreement proposed in the joint application are necessary and will be included. We should 
add that neither provision is inconsistent with the terms of the consolidated request.  
 
[19] As we have already indicated, there are two parts of the joint application relating to 
pieceworkers which the AWU opposes. The first relates to the guaranteed minimum payment 
which presently appears in the modern award. The second concerns the amount of the 
piecework loading.  
 
[20] In relation to the first matter, the AWU submitted that the provision in cl.15.6 of the 
modern award that piecework employees receive a guaranteed minimum payment equal to the 
wage they would have earned for the hours actually worked should not be altered. We note, 
however, that there is no equivalent provision in the Horticulture Award 2000, or in any of the 
schedules to that award. As we have previously noted, that award is the main award in the 
industry and its provisions carry great weight. Furthermore, it appears to us that cl.15.6 is 
inconsistent with cl.50 of the consolidated request. We grant this part of the joint application.  
 
[21] In relation to the second matter, the AWU submitted that the piecework loading should 
be retained at 15% while the joint application and the HAC application both sought a 
reduction to 12.5%. The AWU submitted that the variation to the consolidated request was 
directed at the character of the piecework arrangements in the modern award, rather than the 
level of the loading. It submitted that a loading of 15% is justified by the risk to the income of 
employees working under piecework arrangements.  
 
[22] While the loading in the Horticulture Award 2000 is 12.5%, the piecework loading 
varies considerably across existing instruments. The variation is between no loading, in a 
NAPSA applying in the dried vine fruits industry in Western Australia, to 30% in a NAPSA 
applying in the tea industry in Queensland with a range of other loadings in between. The 
range of loadings in applicable pre-reform awards and NAPSAs was taken into account in 
determining that 15% was the appropriate loading. No material has been produced on this 
application which would lead us to vary that determination. In our view, maintenance of the 
loading at its current level is also consistent with the consolidated request, including the 
amendment.  
 
[23] We have decided not to make any other alterations to the modern award, despite the 
material and submissions advanced by the HAC in support of its application. We are 
conscious of the requirements of award modernisation set out in the Workplace Relations Act 
1996, the Fair Work Act 2009, the Fair Work (Transitional Provisions and Consequential 
Amendments) Act 2009, in particular the terms of item 2(5) of Schedule 3 to that Act, and the 
consolidated request. While the HAC advanced a significant amount of material concerning 
labour costs, that material has to be seen in the context of the overall approach to award 
modernisation. We reiterate what was said by the Full Bench in its 2 September 2009 decision 
concerning transitional provisions: 
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“[4] The consolidated request also provides that the process is not intended to 
disadvantage employees or increase costs for employers – objectives which are 
potentially competing. The content of the awards we have formulated is a combination 
of existing terms and conditions in relevant awards and existing community standards. 
In order to minimise disadvantage to employees and increases in costs for employers 
we have generally adopted terms and conditions which have wide application in the 
existing awards in the relevant industry or occupation. However the introduction of 
modern awards applying across the private sector in place of the variety of different 
provisions in the Federal and State awards inevitably means that some conditions will 
change in some States. Some wages and conditions will increase as a result of moving 
to the terms which apply elsewhere in the industry. Equally some existing award 
entitlements will not be reflected in the applicable modern award because they do not 
currently have general application.  

 
[5] Various parties have pointed to the impact of modern award provisions. The parties 
largely addressed this matter on the basis of a comparison between existing and 
proposed award obligations rather than the impact of the modern award on actual terms 
and conditions. Even so, it is clear that some award conditions will increase, leading to 
cost increases, and others will decrease, leading to potential disadvantage for 
employees, depending upon the current award coverage. The creation of modern 
awards which will constitute the award elements of the safety net necessarily involves 
striking a balance as to appropriate safety net terms and conditions in light of diverse 
award arrangements that currently apply.”6 
 

[24] It also should be borne in mind that these proceedings have arisen largely as a result of 
variations to the consolidated request relating to piecework and to certain other conditions in 
the modern award. We regard those variations as justifying a review of conditions in the 
modern award which are specifically referred to in the variations or are involved by necessary 
implication, subject always to balancing the relevant considerations in the manner referred to 
in the passage we have set out above. In the absence of compelling reasons there is no 
justification for departing from the Commission’s general approach to the fixation of 
conditions or for reviewing other conditions at this time. 
 
Conclusion 
 
[25] We shall vary the modern award to give effect to the joint application save that the 
loading in cl.15.2 will be 15%. The award will also be varied to update reference to the Act, 
the NES and Fair Work Australia, where relevant.  
 
BY THE COMMISSION: 
 
 
 
 
 
PRESIDENT 
 

 

1 MA000028. 
2 [2009] AIRCFB 50, at para 30. 
3 AP784867CRV. 
4 [2009] AIRCFB 345, at para 60. 
5 Ibid. 
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6 [2009] AIRCFB 800. 
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NFF Piece Rates in Horticulture Survey

1 / 4

Q1 What is your name? (optional)
Answered: 114 Skipped: 82

# RESPONSES DATE

1 6/9/2021 1:55 PM

2 6/8/2021 2:54 PM

3 6/7/2021 3:34 PM

4 6/4/2021 4:38 PM

5 5/27/2021 8:57 PM

6 5/26/2021 3:48 PM

7 5/20/2021 8:50 AM

8 5/17/2021 7:57 AM

9 5/16/2021 11:30 AM

10 5/14/2021 7:36 PM

11 5/12/2021 4:19 PM

12 5/11/2021 10:06 PM

13 insert 5/10/2021 1:41 PM

14 5/10/2021 11:52 AM

15 5/10/2021 9:27 AM

16 5/10/2021 8:18 AM

17 5/9/2021 4:07 PM

18 5/8/2021 9:27 PM

19 5/8/2021 9:21 PM

20 5/8/2021 1:20 PM

21 5/8/2021 5:35 AM

22 5/7/2021 7:45 PM

23 5/7/2021 4:53 PM

24 5/7/2021 3:59 PM

25 5/7/2021 2:44 PM

26 5/7/2021 2:21 PM

27 5/7/2021 11:14 AM

28 5/6/2021 2:23 PM

29 5/6/2021 7:41 AM

30 5/5/2021 11:54 AM

31 5/5/2021 8:44 AM

32 5/4/2021 9:42 AM

33 5/4/2021 12:14 AM
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34 5/3/2021 8:13 PM

35 5/3/2021 12:09 PM

36 5/3/2021 11:28 AM

37 5/3/2021 10:14 AM

38 5/3/2021 10:01 AM

39 5/3/2021 8:39 AM

40 5/2/2021 6:43 PM

41 5/2/2021 6:21 PM

42 5/2/2021 7:27 AM

43 4/30/2021 10:39 PM

44 4/30/2021 8:57 PM

45 4/30/2021 7:46 PM

46 4/30/2021 7:27 PM

47 4/30/2021 5:41 PM

48 4/30/2021 2:36 PM

49 4/30/2021 2:02 PM

50 4/30/2021 7:33 AM

51 4/29/2021 8:16 PM

52 4/29/2021 2:34 PM

53 4/29/2021 12:16 PM

54 4/29/2021 10:36 AM

55 4/29/2021 9:06 AM

56 4/29/2021 9:03 AM

57 4/29/2021 8:52 AM

58 4/29/2021 8:44 AM

59 4/29/2021 7:52 AM

60 4/28/2021 9:15 PM

61 4/28/2021 8:51 PM

62 4/28/2021 8:39 PM

63 4/28/2021 8:02 PM

64 4/28/2021 7:56 PM

65 4/28/2021 7:48 PM

66 4/28/2021 6:05 PM

67 4/28/2021 6:03 PM

68 4/28/2021 6:01 PM

69 4/28/2021 5:09 PM

70 4/28/2021 4:50 PM

71 4/28/2021 4:41 PM
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72 4/28/2021 4:37 PM

73 4/28/2021 4:33 PM

74 4/28/2021 3:43 PM

75 4/28/2021 2:47 PM

76 4/28/2021 2:29 PM

77 4/28/2021 2:11 PM

78 4/28/2021 1:21 PM

79 4/28/2021 1:19 PM

80 4/28/2021 1:17 PM

81 4/28/2021 1:14 PM

82 4/28/2021 1:04 PM

83 4/28/2021 11:05 AM

84 4/28/2021 10:19 AM

85 4/28/2021 8:11 AM

86 4/28/2021 7:32 AM

87 4/28/2021 7:09 AM

88 4/28/2021 7:02 AM

89 4/28/2021 6:30 AM

90 4/28/2021 6:18 AM

91 4/28/2021 6:16 AM

92 4/27/2021 8:04 PM

93 4/27/2021 7:21 PM

94 4/27/2021 6:34 PM

95 4/27/2021 6:14 PM

96 4/27/2021 6:01 PM

97 4/27/2021 5:50 PM

98 4/27/2021 5:28 PM

99 4/27/2021 5:25 PM

100 4/27/2021 5:18 PM

101 4/27/2021 3:34 PM

102 4/27/2021 5:49 AM

103 4/26/2021 5:19 PM

104 4/26/2021 3:16 PM

105 4/26/2021 10:19 AM

106 4/25/2021 5:04 PM

107 4/25/2021 4:01 PM

108 4/25/2021 1:18 PM

109 4/24/2021 6:21 PM
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110 4/24/2021 8:30 AM

111 4/23/2021 10:11 PM

112 4/23/2021 5:30 PM

113 4/23/2021 4:35 PM

114 4/16/2021 5:16 PM
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Q2 What is the location (or postcode) of the farm at which you are
primarily engaged?

Answered: 179 Skipped: 17

# RESPONSES DATE

1 2594 6/9/2021 1:55 PM

2 5330 6/8/2021 2:54 PM

3 7301 6/7/2021 3:34 PM

4 Tasmania 6/4/2021 4:38 PM

5 4870 6/4/2021 4:38 PM

6 4380 5/31/2021 10:55 AM

7 Katherine NT 5/27/2021 8:57 PM

8 4382 5/26/2021 3:48 PM

9 Leeton 5/20/2021 9:51 AM

10 4314 5/20/2021 8:50 AM

11 3631 5/17/2021 7:57 AM

12 Tooradin 3980 5/16/2021 11:30 AM

13 6701 5/14/2021 7:36 PM

14 4518 5/12/2021 4:19 PM

15 6258 5/11/2021 10:06 PM

16 4805 5/11/2021 6:34 PM

17 insert 5/10/2021 1:41 PM

18 5333 5/10/2021 11:52 AM

19 3496 5/10/2021 9:27 AM

20 2732 5/10/2021 8:46 AM

21 Tasmania 5/10/2021 8:18 AM

22 7117 5/9/2021 4:07 PM

23 7116 5/9/2021 2:32 PM

24 3549 5/8/2021 9:27 PM

25 3500 5/8/2021 9:21 PM

26 2738 5/8/2021 1:20 PM

27 7315 5/8/2021 5:35 AM

28 7109 5/7/2021 7:45 PM

29 3340 5/7/2021 4:53 PM

30 3631 5/7/2021 4:15 PM

31 3597 5/7/2021 3:59 PM
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32 Gayndah Queensland 5/7/2021 2:44 PM

33 Sunlands SA 5322 5/7/2021 2:21 PM

34 4625 5/7/2021 12:16 PM

35 4352 5/7/2021 11:14 AM

36 0822 5/7/2021 11:10 AM

37 4626 5/6/2021 2:23 PM

38 5330 5/6/2021 8:03 AM

39 2705 5/6/2021 7:41 AM

40 4512 5/5/2021 1:59 PM

41 4512 5/5/2021 1:55 PM

42 4872 5/5/2021 11:54 AM

43 5330 5/5/2021 8:44 AM

44 5342 5/5/2021 8:01 AM

45 5330 5/5/2021 7:32 AM

46 2429 5/4/2021 9:42 AM

47 2594 5/4/2021 8:58 AM

48 7140 5/4/2021 12:14 AM

49 7140 5/3/2021 8:13 PM

50 7109 5/3/2021 3:14 PM

51 Spreyton Tas 5/3/2021 12:09 PM

52 7155 5/3/2021 11:28 AM

53 6260 5/3/2021 11:23 AM

54 7304 5/3/2021 10:27 AM

55 7026 5/3/2021 10:14 AM

56 Old Beach 5/3/2021 10:01 AM

57 7315 5/3/2021 8:39 AM

58 7310 5/3/2021 5:54 AM

59 7307 5/2/2021 6:43 PM

60 7325 5/2/2021 6:21 PM

61 7025 5/2/2021 6:08 PM

62 4570 5/2/2021 7:27 AM

63 2680 4/30/2021 10:39 PM

64 2680 4/30/2021 8:57 PM

65 2717 4/30/2021 7:46 PM

66 3795 4/30/2021 7:27 PM

67 3584 4/30/2021 5:41 PM

68 2703 4/30/2021 2:36 PM

69 4625 4/30/2021 2:02 PM
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70 4807 4/30/2021 12:18 PM

71 2441 4/30/2021 10:10 AM

72 3500 4/30/2021 8:52 AM

73 4660 4/30/2021 7:33 AM

74 2705 4/29/2021 8:55 PM

75 4670 4/29/2021 8:16 PM

76 2705 4/29/2021 2:34 PM

77 4625 4/29/2021 2:13 PM

78 6260 4/29/2021 2:03 PM

79 2594 4/29/2021 1:17 PM

80 3000 4/29/2021 12:38 PM

81 2800 4/29/2021 12:16 PM

82 2705 4/29/2021 10:36 AM

83 4880 4/29/2021 9:28 AM

84 2705 4/29/2021 9:27 AM

85 2705 4/29/2021 9:06 AM

86 2800 4/29/2021 9:03 AM

87 6260 4/29/2021 8:52 AM

88 Merungle hill 4/29/2021 8:44 AM

89 2705 4/29/2021 8:13 AM

90 2705 4/29/2021 7:52 AM

91 4880 4/28/2021 9:15 PM

92 2456 4/28/2021 8:58 PM

93 2705 4/28/2021 8:51 PM

94 Orange NSW 4/28/2021 8:39 PM

95 4738 4/28/2021 8:02 PM

96 2450 4/28/2021 7:56 PM

97 2456 4/28/2021 7:48 PM

98 2705 4/28/2021 6:46 PM

99 2705 4/28/2021 6:45 PM

100 2441 4/28/2021 6:05 PM

101 2705 4/28/2021 6:03 PM

102 2705 4/28/2021 6:01 PM

103 4872 4/28/2021 5:09 PM

104 Darkes Forest 4/28/2021 4:50 PM

105 Mia 4/28/2021 4:47 PM

106 2680 4/28/2021 4:41 PM

107 Yanco 4/28/2021 4:40 PM
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108 2705 4/28/2021 4:37 PM

109 2705 4/28/2021 4:33 PM

110 2447 4/28/2021 3:43 PM

111 2730 4/28/2021 3:24 PM

112 2441 4/28/2021 3:13 PM

113 2477 4/28/2021 2:47 PM

114 2479 4/28/2021 2:44 PM

115 2800 4/28/2021 2:29 PM

116 6033 4/28/2021 2:20 PM

117 2250 4/28/2021 2:11 PM

118 2259 4/28/2021 1:59 PM

119 2800 4/28/2021 1:21 PM

120 6280 4/28/2021 1:20 PM

121 2456 4/28/2021 1:19 PM

122 2447 4/28/2021 1:17 PM

123 2594 4/28/2021 1:14 PM

124 2450 4/28/2021 1:04 PM

125 2450 4/28/2021 12:34 PM

126 4518 4/28/2021 11:05 AM

127 5341 4/28/2021 10:36 AM

128 2450 4/28/2021 10:19 AM

129 WA 4/28/2021 10:15 AM

130 2480 4/28/2021 8:34 AM

131 4610 4/28/2021 8:11 AM

132 4350 4/28/2021 7:39 AM

133 4514 4/28/2021 7:32 AM

134 6260 4/28/2021 7:09 AM

135 4815 4/28/2021 7:05 AM

136 4880 4/28/2021 7:02 AM

137 Dimbulah 4872 4/28/2021 6:30 AM

138 4871 4/28/2021 6:18 AM

139 4551 4/28/2021 6:16 AM

140 4882 4/28/2021 6:00 AM

141 4514 4/27/2021 8:04 PM

142 4854 4/27/2021 7:54 PM

143 2477 4/27/2021 7:40 PM

144 Carabooda - 6033 4/27/2021 7:21 PM

145 6076 4/27/2021 6:34 PM
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146 4570 4/27/2021 6:14 PM

147 Busselton 4/27/2021 6:01 PM

148 6258 4/27/2021 5:59 PM

149 4519 4/27/2021 5:50 PM

150 6284 4/27/2021 5:30 PM

151 2477 4/27/2021 5:28 PM

152 6033 4/27/2021 5:28 PM

153 4314 4/27/2021 5:25 PM

154 6076 4/27/2021 5:23 PM

155 4883 4/27/2021 5:18 PM

156 4670 4/27/2021 4:14 PM

157 4510 4/27/2021 3:34 PM

158 4626 4/27/2021 10:32 AM

159 4625 4/27/2021 5:49 AM

160 4343 4/26/2021 5:19 PM

161 2800 4/26/2021 3:16 PM

162 4880 4/26/2021 2:09 PM

163 4512 4/26/2021 10:19 AM

164 5172 4/25/2021 5:04 PM

165 4670 4/25/2021 4:01 PM

166 2800 4/25/2021 1:18 PM

167 3630 4/25/2021 7:19 AM

168 3644 4/24/2021 8:17 PM

169 4516 4/24/2021 6:24 PM

170 3640 4/24/2021 6:21 PM

171 3505 4/24/2021 11:10 AM

172 7112 4/24/2021 8:30 AM

173 3795 4/24/2021 1:03 AM

174 7017 4/23/2021 10:11 PM

175 3494 4/23/2021 5:30 PM

176 4000 4/23/2021 4:35 PM

177 5340 4/23/2021 4:16 PM

178 3500 4/22/2021 7:31 PM

179 3500 4/16/2021 5:16 PM
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28.57% 52

9.89% 18

17.03% 31

2.75% 5

21.43% 39

2.75% 5

9.89% 18

39.01% 71

Q3 What commodities does the farm produce? (if you are a labour hire
operator, tick all those for which you provide workers)

Answered: 182 Skipped: 14

Total Respondents: 182  

Citrus

Pommes

Stone fruit

Table grapes

Berries

Melons

Vegetables

Other

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

Citrus

Pommes

Stone fruit

Table grapes

Berries

Melons

Vegetables

Other
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69.90% 137

17.35% 34

3.57% 7

6.63% 13

2.55% 5

Q4 What is your role?
Answered: 196 Skipped: 0

TOTAL 196

Owner

Senior Manager

Supervisor

Worker

Labour Hire
Operator

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

Owner

Senior Manager

Supervisor

Worker

Labour Hire Operator
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10.53% 12

26.32% 30

14.04% 16

17.54% 20

31.58% 36

Q5 What is the approximate annual turnover of the farm?
Answered: 114 Skipped: 82

TOTAL 114

$100,000 or
less

$100,001 to
$500,000

$500,001 to
$1,000,000

$1,000,000 -
$2,000,000

more than
$2,000,000.

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

$100,000 or less

$100,001 to $500,000

$500,001 to $1,000,000

$1,000,000 - $2,000,000

more than $2,000,000.
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5.41% 6

10.81% 12

25.23% 28

18.92% 21

22.52% 25

13.51% 15

3.60% 4

Q6 What are the workforce costs (i.e. employment, wage expenses) of the
farm as a proportion of annual operating costs?

Answered: 111 Skipped: 85

TOTAL 111

10% or less

11% to 20%

21% to 30%

31% to 40%

41% to 50%

51% to 75%

more than %75

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

10% or less

11% to 20%

21% to 30%

31% to 40%

41% to 50%

51% to 75%

more than %75
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35.65% 41

14.78% 17

13.91% 16

16.52% 19

19.13% 22

Q7 What is the total size of the 'year-round' workforce (i.e. total number of
employees employed over a single year) on the farm?

Answered: 115 Skipped: 81

TOTAL 115

5 or less

6 to 10

11 to 20

21 to 50

more than 50.

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

5 or less

6 to 10

11 to 20

21 to 50

more than 50.
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13.04% 15

11.30% 13

23.48% 27

20.00% 23

15.65% 18

16.52% 19

Q8 What is the size of the 'seasonal' workforce (i.e. number of employees
hired during peak/harvest season/s) on the farm?

Answered: 115 Skipped: 81

TOTAL 115

5 or less

6 to 10

11 to 20

21 to 50

51 – 100

more than 100.

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

5 or less

6 to 10

11 to 20

21 to 50

51 – 100

more than 100.
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Q9 'What is the make-up/background of your seasonal workforce over an
average season?'

Answered: 116 Skipped: 80

Locals

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Grey nomads/Australian itinerant workers

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Backpackers/working holidaymakers

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
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International student visa holders

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Seasonal Worker Program workers

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Pacific Labour Scheme Workers

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Other

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
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Locals

56.84%
54

17.89%
17

7.37%
7

8.42%
8

7.37%
7

2.11%
2

 
95

Grey nomads/Australian itinerant workers

65.12%
28

20.93%
9

9.30%
4

4.65%
2

0.00%
0

0.00%
0

 
43

Backpackers/working holidaymakers

24.10%
20

12.05%
10

18.07%
15

32.53%
27

10.84%
9

2.41%
2

 
83

International student visa holders

45.10%
23

13.73%
7

29.41%
15

11.76%
6

0.00%
0

0.00%
0

 
51

Seasonal Worker Program workers

42.86%
15

11.43%
4

11.43%
4

22.86%
8

5.71%
2

5.71%
2

 
35

Pacific Labour Scheme Workers

54.55%
12

22.73%
5

9.09%
2

9.09%
2

4.55%
1

0.00%
0

 
22

Other

66.67%
8

0.00%
0

0.00%
0

16.67%
2

8.33%
1

8.33%
1

 
12

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers
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3.67% 4

26.61% 29

92.66% 101

17.43% 19

15.60% 17

Q10 Which of the following types of work do you use piece rates to
calculate payments?

Answered: 109 Skipped: 87

Total Respondents: 109  

Seeding

Pruning

Picking

Packing

Other

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

Seeding

Pruning

Picking

Packing

Other
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5.56% 6

0.00% 0

0.93% 1

5.56% 6

16.67% 18

35.19% 38

34.26% 37

1.85% 2

Q11 What is the average weekly earning of a piece-rate worker on the
farm?

Answered: 108 Skipped: 88

TOTAL 108

$50 or less

$51-$150

$151-$300

$301-$500

$501-$750

$751-$1000

$1001-1500

More than $1500

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

$50 or less

$51-$150

$151-$300

$301-$500

$501-$750

$751-$1000

$1001-1500

More than $1500
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30.28% 33

33.94% 37

15.60% 17

11.93% 13

3.67% 4

2.75% 3

1.83% 2

Q12 What is the proportion of piece-rate workers who make less than
$24.80 an hour?
Answered: 109 Skipped: 87

TOTAL 109

0%

1% to 10%

11% to 20%

21% to 30%

31% to 50%

51% to 75%

more than 75%.
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ANSWER CHOICES RESPONSES

0%

1% to 10%

11% to 20%

21% to 30%

31% to 50%

51% to 75%

more than 75%.
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9.26% 10

5.56% 6

5.56% 6

5.56% 6

17.59% 19

33.33% 36

23.15% 25

Q13 What is the proportion of piece rate workers who make more than
$28.00 an hour?
Answered: 108 Skipped: 88

TOTAL 108

0%

1% to 10%

11% to 20%

21% to 30%

31% to 50%

51% to 75%

more than 75%.

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

0%

1% to 10%

11% to 20%

21% to 30%

31% to 50%

51% to 75%

more than 75%.
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Q14 What will be the likely consequences for you/your business if the
AWU application succeeds?

Answered: 107 Skipped: 89

# RESPONSES DATE

1 extra costs for picking/lees productivity. workforce decline as most pickers know they can
make more money on a piece rate

6/9/2021 1:58 PM

2 Production costs would soar. My normal picking team - who deliberately seek piece work
opportunities would be distinctly disadvantaged.

6/8/2021 2:57 PM

3 Profit margins will be significantly reduced due to slower pick speeds. Expansion plans will be
stopped which results in reduced employment potential of local and seasonal workers.
Reduced employment with the current full time/salary workforce due to a pressure to decrease
overheads.

6/7/2021 3:46 PM

4 The earning opportunity of our top earners will be hindered 6/4/2021 4:43 PM

5 I will close the doors 5/27/2021 9:04 PM

6 Our business costs will increase significantly, thus reducing profitability and viability. Tracking
and administration costs would also increase. Productivity is also likely to significantly
decrease, as there will be no incentive to work efficiently. This could cause us to be late in
meeting harvest and delivery deadlines - again, causing financial loss to our business and
customers.

5/26/2021 3:56 PM

7 This consequence is already occurring as the workers are aware of the minimum hourly rate
and are starting to work to that rate rather than do what was the best they could do working in
groups. Fair work has directed us to pay hourly and that has slowed there work rate done to
about 50 per cent.

5/16/2021 11:48 AM

8 did not employ workers last season 5/11/2021 10:10 PM

9 Extra and ongoing costs, less profit, less employment opportunities. Extra administrative work,
eating into the bottom line and adversely affecting profit margin.

5/11/2021 6:59 PM

10 We will lose those experienced pickers who have the ability to earn in excess of the award
wage - as we will not be in a position to pay overtime we have to limit everyone's hours- if
retailers pay us more then the price to consumers also goes up so it is a vicious cycle- the
loss of these pickers from the community will also have a compounding effect on money in the
community

5/10/2021 9:39 AM

11 More paperwork most pickets want piece rate to stay as they earn more we also provide free
onsite accommodation

5/9/2021 4:18 PM

12 We would consider exiting industry it is not possible to pay minimum capped wage work force
turn over would be excessive creating much more work and giving food producers a poor
reputation. Officials making these decisions should spend time on farms to watch how
inefficient some workers are it is high time growers got a fair deal growers can't pass on
additional costs to the market bloody terrible

5/9/2021 2:39 PM

13 This would be very detrimental to our business. The piece work rates as calculated currently
allows for the employee to make considerably more income than wages SO LONG AS they
have a go, if they decide not to have a go then their productivity will be insufficient as will their
income levels. If a minimum piece work rate was introduced it would be akin to wages. The
thing we have noticed that under a piece work arrangement our employees a very much more
productive and make a lot more wages so long as they try. This proposal by the Unions would
kill a lot of the drive employees have and in fact encourage potential employees not to work for
you if they could not get a piece rate for of employment. It would be very much a situation
similar to when over time was introduced for casuals, as a casual you already get a loading but
to get more than normal time ( for example time and a half ) is unsustainable for a lot of
farming organisations especially small ones like us. As a result if the employees can't work

5/8/2021 1:54 PM
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more than 38 hours they do not want to work for you and we can not afford to pay penalty rates
on their wages. The piece work rate mechanism is a way the employer can get people to work
as required, get the productivity, pay a reasonable rate and get the job done. COVID has
magnified these issues SIGNIFICANTLY as there are massive shortages of farm workers and
as a direct result costs of employment are through the roof. For us a direct result is that the
crops we produce are not managed to the levels they need to be causing reduced yield and
pricing when sold and even if we grow the crop there is nobody willing to harvest it so crops
are lost. We have a 150 tonnes of pumpkin that will be disced in as we can not get anyone to
harvest them. The whole situation is a disgrace.

14 We will lose the ability to build incentive and reward for effort into our harvest jobs. Our costs
will increase dramatically and it will possibly mean our business will be unviable

5/7/2021 7:51 PM

15 Our business will cease to operate 5/7/2021 4:21 PM

16 There will be absolutely no incentive to work any harder or pick that extra bin. It would be an
absolute disaster and would make it even harder to find enough pickers. We would essentially
be paying people just to turn up for work.

5/7/2021 4:08 PM

17 Able to encourage more pickers 5/7/2021 3:39 PM

18 Less production/productivity More cost More Administration and worker supervision time and
costs Less viable business Possible crop loss Will have to employ more workers to get the job
done Some workers won't work as hard as they won't be rewarded like piece rate Some
seasonal workers only want piece rate therefore it would reduce number of available workers

5/7/2021 3:09 PM

19 If an underlying base rate of pay is implemented, piece rate worker's will not be any where near
as productive and picking costs will increase over and above a fair and reasonable rate.

5/7/2021 2:50 PM

20 reduced flexibility in decision making and higher costs 5/7/2021 12:18 PM

21 I will not be able to employ pickers who cannot earn the award rate even if they wish to
continue the work.

5/6/2021 2:41 PM

22 The productivity of our employees will largely drop. We already know this will occur as we see
this happen before piecework starts each season. Pickers & packers take much longer to
harvest the same amount of fruit while on hourly rate. Once piecework starts the harvest is
completed much faster.

5/6/2021 11:34 AM

23 Harvesting fruit will become more expensive, and might actually lose workers as they cant
earn as much

5/5/2021 8:47 AM

24 No one can afford to pay slow pickers $24.80 an hour. would be better to hand them your
property. Having used backpackers in the past who enjoy the holiday, but not really interested
in any output.

5/5/2021 8:11 AM

25 I rely heavily on contract labour hire to harvest my crop, as I work full time in other
employment. This allows me the greatest flexibility to pick when required and have access to
the number of pickers needed. The workers in an average year are generally backpackers who
are completing the required time of work in country areas to extend the length of their
Visa/stay in the country. A small portion of these workers are using the harvest period as a
serious money making opportunity to fund their next travel plans whilst the majority of
backpackers I engage with and employ are simply going through the motions and ticking the
boxes required by the Australian Government. This results in very few of the pickers working
to their maximum capabilities and output varying incredibly between workers. It means that
those working hard pick 8-10 bins in a day, whilst others amble and are happy to pick 2 bins.
This flexibility and variable output works for both the backpackers and my business as the
potential for pickers to earn considerable money exists and I have the benifits of the total sum
of work completed meeting my requirements. If piece rates are abolished I fear the opportunity
for this mutually beneficial situation would cease, as I could no longer employ workers that are
not going to work at their maximum capabilities. The fruit being picked will not increase in
value, therefore the expectations on the pickers will be greatly increased. The pickers with a
casual approach will simply not be accepted on my property. If their current output levels
continued, the cost of these workers would completely abolish the ability of my business to
operate at all due to harvest costs ballooning far above a level my business could absorb. I
would be forced to sell my property and abandon my plans of expanding my operation and
becoming a full-time grower.

5/5/2021 8:02 AM
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26 We will downsize our operation relating to blueberries 5/4/2021 9:47 AM

27 Those pickers who are able to pick at 2 to 3 times the piece rate will not pick effectively if
placed on an hour rate and will incur loss of income. This will also mean loss of productivity.

5/4/2021 9:06 AM

28 It certainly will. But more importantly, it will have a bigger impact on less efficient, less
productive, less experienced, and lower earning employees. I am happy to employ nice people
who are not fast pickers who want to work because it is: a) their first job b) they are retired and
just like being outside c) they are regularly unemployed but enjoy getting outside doing
something productive for a short part of the year. In normal seasons (2020/21 and I expect
2021/22 are extra ordinary in that there has been a pandemic resulting in a shortage of labour),
it would be better for us either not to hire applicants without picking experience or to let people
go after a couple of days who show they are slow as this would improve my picking speed and
averages. But I presently choose to employ a diverse group of people, under a piece work
arrangement where some people understand they are not making the award wage, because
they want the work and it is good for the community. But the first thing that will happen when
there is a minimum floor added, then some people will not be asked to start or return to work
on our farm sadly. This choice will be taken from me and these people but the imposition of
this regulation. A better focus for the AWU would be to press the government to provide more
resources to Fairwork Australia to enable them to ensure that the current piecework system is
implemented correctly. Exploitation is abhorent and needs to be driven out of our industry. But
if the regulator isn't resourced to check, then the only people paying workers correctly are the
good farmers. And the only people who will be burdened by new regulations and the abolition of
piecework wages will be good farmers. Bad farmers (business people more broadly) will not
follow rules in any case and will have a further economic advantage if good farmers need to
follow more regulations.

5/4/2021 12:29 AM

29 Productivity will be reduced by pickers. 5/3/2021 8:26 PM

30 There would be a need for more people in the orchards in supervisory roles who could weed out
the people who were not likely to pick enough bins in a day to meet minimum requirements.
This then takes away from the picking workforce so would take longer for fruit to be harvested.
There are time constraints whereby fruit needs to be picked within a certain time frame or it
becomes overripe and then unable to be sold. Introduction of a floor rate would take away the
incentive for pickers to pick more than the average required to make wages, detrimental to fruit
quality and harvest times.

5/3/2021 1:54 PM

31 Increase labour costs at a time of year when we have very little income 5/3/2021 11:43 AM

32 Productivity will completely drop as there are no incentives 5/3/2021 11:30 AM

33 Disaster. 5/3/2021 10:20 AM

34 We will need to look at previous pickers and ensure we only employ pickers who are
experienced and known for picking a good average lug number each day

5/3/2021 10:11 AM

35 Down size 5/2/2021 6:55 PM

36 with no margins in horticulture I will finish after 50 years and 3 generations and convert to
cattle. My employees will be upset with many of my staff been here up to 20 years

5/2/2021 7:27 AM

37 Less productive workforce, higher costs, would need to look at cutting back production. 4/30/2021 10:43 PM

38 Will have to spend more time in field to monitor staff and expect a higher turnover of staff that
are not performing

4/30/2021 9:02 PM

39 reduced access to labour as cannot afford to employ less productive workers (mostly lazy
workers who day dream on the job/ often sitting in cars instead of working!)

4/30/2021 7:47 PM

40 It’s really hard for the farmers to earn money. We have to wait nearly end of the season to
know what we have profit or not.

4/30/2021 7:42 PM

41 Negative 4/30/2021 5:47 PM

42 I would have to employ twice as many people to work and the productivity of my business
would be halved

4/30/2021 2:42 PM

43 Will have to put employees off if not making wages. 4/30/2021 2:06 PM

44 Productivity is essential to the success of any business. Piece rates reward those who work 4/29/2021 8:22 PM
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hard and fast, are fair to those who work at an average pace and still pay those who are not
engaged or interested in their work. They allow our business to remain viable and still be fair to
our staff. As "price takers" in horticulture our viability is often in the balance and this is a
further hurdle for us.

45 Sell water entitlements, let farm die & retire 4/29/2021 2:38 PM

46 Higher cost for worker supervision Higher staff turn over due to need to make persons
redundant due to poor work performance and attitude Trend towards season workers program
away from locals and backpackers

4/29/2021 2:18 PM

47 We receive $5 per kg on average, we pay $1 per kg picked. We have 15kg lugs and we have
the rate set to a competent worker should be able to pick 2 lugs per hour which is $30. Staff
that cannot pick at this rate be it laziness or just not skilled to pick that quick we politely
suggest to them maybe this industry is not for them or we advise them we have no positions
as we cannot have people on our books not making minimum wage. Our shed staff are hourly,
we personally do not draw a wage we work off farm in jobs to support our farms. We have to
factor in chemical, fertiliser, stay fresh registration, packaging, transport, super and workers
Comp. If hourly rate comes in the staff not making two lugs per hour would be let go and our
fruit would not get off the trees in it’s entirety. We do not charge accommodation for people
staying on site. We would have to charge for accommodation and ultimately I would see it
ruining our business and forcing us to close. Given the current workforce situation with covid
the pool of skilled workers is not great so we do not have the ability to pick and choose the
skilled labour.

4/29/2021 1:30 PM

48 1 4/29/2021 12:40 PM

49 very little as very little piece work workers 4/29/2021 12:22 PM

50 The people I employ will not work for me by the hour because they earn more money
harvesting per piece

4/29/2021 9:41 AM

51 Loss of productivity, higher picking costs 4/29/2021 8:58 AM

52 I will only be able to employ good experienced pickers whilst turning away less experienced
pickers who sometimes are only looking for some extra money and they don’t care if it takes
them a little longer to pick as they can pick at their own pace

4/29/2021 8:33 AM

53 It will cost me more money in wages and on costs to employ more people and my productivity
will be less. My pickers that know what they are doing can earn 30 to 50 percent above
minimum wage. They wont work for hourly wages. They want to be paid piece rates. Go and
ask any of the unionized shearers in Australia if they want to be paid by the hour rather than by
the sheep.

4/29/2021 8:02 AM

54 Cost of picking would increase 4/28/2021 9:22 PM

55 It will add significantly to labour costs. During a very intense harvest period it will be a huge
additional burden to record both units picked and time

4/28/2021 9:18 PM

56 Will be unaffordable to pay pickers a hourly rate and extremely inefficient 4/28/2021 8:56 PM

57 I will need to halve the time that I will employ worker in the season ,just can't afford to employ
workers with more cost .

4/28/2021 8:07 PM

58 We have no workers at this time. Without peace rates people will clock up hours an not pick
the fruit our business will be not viable

4/28/2021 8:02 PM

59 The costs to grow produce will rise but the inflation won’t be passed on to the consumer
resulting in me just breaking even or running at a loss

4/28/2021 7:15 PM

60 It will cause friction between hard working staff and lazy staff and every new employee would
be put on a 3 month trial and employment terminated if performance isn't fair, which will mean
more training and interruptions in production and unnecessary increase in production costs

4/28/2021 6:19 PM

61 Hard to get seasonal workers because they want to earn more than wages. They want to be
paid for effort

4/28/2021 6:13 PM

62 We will consider selling 4/28/2021 6:09 PM

63 No comment 4/28/2021 5:17 PM
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64 In the event of a good worker shortage, I would likely have to employ inexperienced workers
whom I would most likely be paying excessive amounts for the work that is carried out in turn
making my business not profitable

4/28/2021 5:06 PM

65 Sell the farm go on the dole 4/28/2021 4:45 PM

66 It would be disastrous. We will have even more problems to deal with, that will take away the
incentive to pick a decent amount in a day. There is very good money to be made if someone
applies them selves

4/28/2021 4:43 PM

67 Workers will slow down and pick less. Poor performing worker will get rewarded 4/28/2021 4:36 PM

68 Fair for farmer and workers fixed peace rate 4/28/2021 3:47 PM

69 Decreased productivity from pickers leading to a slower harvest and product quality
deterioration.

4/28/2021 3:40 PM

70 We will go to machine harvesting, crops that don't need harvesting by hand, and/or sell off the
property for housing or accommodation.

4/28/2021 3:24 PM

71 We would be considered a fair industry that pays its employees fairly. The horticultural will not
attract workers if they can not guarantee a minimum wage.

4/28/2021 2:53 PM

72 less profit margin to sustain a viable business 4/28/2021 2:14 PM

73 We will fail to be able Harvest our crops economically. We pay fairly. There are an enormous
amount of people that work for us. Some attend work, some work really hard, and most people
have a good work standard. People need to be rewarded for hard work. Piece rate does that.

4/28/2021 1:37 PM

74 Increase in labour cost, loss in productivity & efficiency, less motivation to use piece rate 4/28/2021 1:30 PM

75 Loss of profit and needing to employ someone full time to record start and finish times and to
ensure each person is actually working for the duration of their shift.

4/28/2021 1:29 PM

76 Bankrupt or sell out 4/28/2021 1:28 PM

77 Reduce the size of our business 4/28/2021 1:19 PM

78 Increased cost of production resulting in a lot lower returns, and unharvested fields because it
is harder and harder to find competent workers. This will drive up incompetently of labour force
as they know, the worst case scenario, they don’t have to work to hard to earn the minimum
hourly rate.

4/28/2021 1:19 PM

79 Move to innovate - invest heavily in more mechanisation of processes currently carried out by
labour force which would ultimately remove 90% of the jobs for humans from our farm

4/28/2021 11:13 AM

80 Not good 4/28/2021 10:40 AM

81 nil 4/28/2021 7:42 AM

82 Inability to inspire workers to go faster or longer , potentially leaving fruit unpicked 4/28/2021 7:13 AM

83 Reduce hrs worked,increase machinery need,backpackers will look for more work elsewhere,
slow production

4/28/2021 7:07 AM

84 Reduced productivity by 25% No longer effective tool for incentivising employees to improve. 4/28/2021 6:36 AM

85 Increase costs and decrease productivity. Higher staff turnover with associated costs. Lower
quality of output and probably force production to decrease over time. 70% of my staff earn
over the piece rate. Having a floor price of $18 would be okay but not equal to the hourly rate. I
subsidise my learners for the first two-three weeks anyway.

4/28/2021 6:23 AM

86 ? 4/28/2021 6:02 AM

87 None. We do not use piece ratez 4/27/2021 8:06 PM

88 Nil - we do not use piece work at this time. 4/27/2021 7:29 PM

89 It will force incremental increases in costs. As a small grower serious consideration has to be
given to closing the business down. What's frustrating is that primary producers are continually
being forced to carry the costs of the rest of societies 'initiatives' with no way of increasing the
sale price of their produce in order to stay viable

4/27/2021 6:36 PM
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90 Inability to reward productive and engaged workers and removes a key tool in incentivising
employees that work below the average. Less likely to hire local employees due to lack of
productivity and therefore lack of capital utilisation. Loss of a valuable management tool.

4/27/2021 6:23 PM

91 Our small family business would become unprofitable 4/27/2021 5:35 PM

92 No Consequence we pay an hourly rate to all workers 4/27/2021 5:32 PM

93 More work for less people 4/27/2021 5:26 PM

94 Lower productivity. High costs. Poorer performing workers will be dismissed sooner as their
productivity is too low. Higher Turnover.

4/27/2021 5:24 PM

95 Good workers will be penalised the most. As they will either accept an hrly rate and reduce the
amount of their output as they will begrudge the less serious pickers who are not working as
hard, the employer will be more selective in staff he uses. Caboolture Q. 4510 has one of the
highest unemployment - yet despite 30 applications from locals - none have turned up for work
in three years. if these same people were paid the min wage then work - when all the time on
piecerate there is no reason why they should not earn over $28 per hr. ( yet they wont work
hard to get / earn it. support the bludgers and make farmers pay - piece off!! i have to prove 1
in 5 can earn $28.80 p/hr I have old ladies over 50yrs young earning on piecerate $35.00 and
more per hr and on the same day had other workers in the sam paddock sam conditions and
earn less than $20.00 per hr - documentented , time sheets, kept why reward the incompetent
worker.

4/27/2021 3:49 PM

96 Lower productivity, less motivation, no incentive to make money, cost of production increased
(higher production rate), less good quality pickers, less competition. Invites unmotivated
workers to be even less productive. Likely to move to an industry (city based) that can provide
a higher wage with added benefits that comes with urban life.

4/27/2021 10:42 AM

97 Complete loss of professional pickers from the industry 4/27/2021 5:54 AM

98 It would slow the harvest and spoil some of the fruit 4/26/2021 3:26 PM

99 Without piecework rates there is no incentive to work hard. The workers will just sit around and
make no effort. Why should we pay the slow ones the same as the fast ones? There has to be
incentive. Our business would not survive on hourly wage with the lack of quality and
conscientious workers in this area

4/26/2021 10:32 AM

100 At present, if someone does not perform well and they are happy to keep working we will keep
them on as long as they are respectful and polite. Money isnt every workers main driver. If it
succeeds we will likely be looking to sack these slower workers which are often backpackers
needing 88 days, school kids etc. It will just add significant costs to labour with no more
output, result in a need for increased performance supervision of workers and a much higher
turnover of staff.

4/25/2021 4:15 PM

101 harvesting fruit will become uneconomical 4/25/2021 1:23 PM

102 Reduced efficiency and productivity for some jobs on wages it is unfair for the better workers
trying to work as a harvest team with the slack employees not pulling there weight

4/25/2021 7:25 AM

103 People who work on peace rates won’t come back because they won’t earn the money they
made on peace rates,it will also raise my cost to pick fruit and I won’t be able to put extra cost
on top of fruit sale because we don’t get a cost price for fruit

4/24/2021 8:18 PM

104 I am not likely to survive. We cannot directly access the PLS as I am a sole trader. Therefore
immediately we have to deal thru a labour hire company and the additional cost would send us
broke

4/24/2021 6:45 PM

105 A reduction in productivity and increased increased demand for workers who are not currently
available due to the decrease in productivity From individual workers

4/24/2021 6:27 PM

106 Dire consequences! I need enthusiastic hard working pickers to harvest the crop in a timely
manner. The work is physically hard and the conditions challenging but the money that can be
earned with piece work is good. An hourly rate would slow everything down and be a
disincentive to productivity.

4/23/2021 5:53 PM

107 m 4/23/2021 4:36 PM
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Q15 Do you have any additional comments?
Answered: 79 Skipped: 117

# RESPONSES DATE

1 no 6/9/2021 1:58 PM

2 My employees want piece work opportunities whenever they can be offered as a remuneration
option. Simply put - they make more money and their working hours are the ones they choose.
Their productivity and my profitability are inexorably linked. We both want the same thing - that
is, the maximum number of fruit items, moving from the tree to the processor or packing shed.
Furthermore, the individual picker then has the satisfaction of knowing it was their initiative,
their planning and their industry, that they are being remunerated for. My regular employees
expect to be on wages when selective picking of the first mature fruit occurs but they would be
very unhappy if they were denied the opportunity to move in to a piece work "contract" when
the bulk of the crop is being harvested.

6/8/2021 2:57 PM

3 I’m sick and tired of fair work telling us how to operate Australia was not Built on 38 hours o
would only expect idiots to accept this we must push back hard

5/27/2021 9:04 PM

4 Working on farms on hourly rates has dropped our productivity and lowered the earning to the
workers as a concersquence of working slower for the hourly rate.

5/16/2021 11:48 AM

5 less likely to employ casual workers 5/11/2021 10:10 PM

6 Union officials and policy makers do not understand the practicalities of the situation and need
to visit and have boots on the ground actually first handedly observing day to day operation of
a primary production facility.

5/11/2021 6:59 PM

7 Rural communities have relied on agriculture for decades- these days is no different &
horticulture is the fastest growing ag sector and is contributing vast amounts to the balance of
payments with increased exports- if piece work is removed and we lose production we lose
most in rural communities- the flow on to the community in terms of service providers, - ag
supplies, tyre supplies, sporting clubs, schools- the list goes on- It is not about not paying
people for the work they do- if it goes to hourly rate we will lose the competent pickers as they
will not earn the dollars they are able to- piece work rewards those who want to work hard- an
hourly rate will mean less people have the opportunity to earn money- a grower cannot afford to
pay someone who simply cannot grasp the concept & skill of picking- that is why we allow
them a couple of days to try and if they cannot earn a reasonable amount for a days work we
advise them to try something else.

5/10/2021 9:39 AM

8 The hourly rate will encourage some people to do the very minimal amount of work instead of
the best they can do

5/9/2021 4:18 PM

9 The Unions have put out various articles about how employers rip off the employees and even
stating that some employees were working for as little as $2 per hour, I find this hard to believe
but even if it were true this is very much the MINORITY of cases and I would like to know the
detail if the $2 thing were true. The vast majority of employers do the right thing, if the Union
wanted to look into the area where employees get ripped off they should take a good long hard
look at the contractor industry as it is here where employees are taken advantage of, but again
it is not all contractors, despite the contractor rules and regs that were introduced. The Union
needs to have a look at some of the table grape farms that have to pay their employees up to
$10 a box to pick ( normally about $3 ) grapes how are the employers meant to pay all the
expenses and survive. Admittedly it is the severe worker shortage that has caused this to
occur but all the Unions want to push is how hard done by workers are when in fact in times
like this it is the workers making a lot more than the employers with no risk, no debt, no
pressure, no commitment no nothing all they have to do is turn up for work put in and go home
with out a worry in the world, makes you think why the bloody hell are we doing this at all.

5/8/2021 1:54 PM

10 I have prepared a submission but need guidance as to where to send it 5/7/2021 7:51 PM

11 We don’t use piece rates because the law makes it a ridiculous excercise. The motivation to
work as hard as possible for the employee to earn the maximum possible should be enough for

5/7/2021 4:58 PM
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a person that is serious about their job. The laws encourage people to do as little as possible
so we pay an hourly rate.

12 We have always worked very hard to ensure conditions enable a average picker to make
wages. Fit average employees can make far more than wages allow. It is our interest for
people to do well and therefore stay until the season has finished

5/7/2021 4:21 PM

13 Picking conditions vary a lot - some days are good and some are not so good but a picker
takes the good with the bad and the good picking can be very very good where they can make
$40/hour. The good workers will be disadvantaged as veryone will be just paid an hourly rate.

5/7/2021 4:08 PM

14 In previous fruit harvesting seasons we have had picker's on piece rates exceeding wage rates
by 30%. When picking on wages, productivity has fallen by 40% adding approximately 33% to
picking costs.

5/7/2021 2:50 PM

15 we do not use piece rate on our farm 5/7/2021 11:16 AM

16 This move will make it cost prohibitive to employ inexperienced pickers and It will also mean
beginner pickers will not be able to be employed to develop skills to become good pickers and
a shortage of pickers will be the result. Good pickers will see the situation as unfair.

5/6/2021 2:41 PM

17 We do agree that a minimum rate of some kind should be in place but the minimum hourly rate
is of concern to us due to productivity concerns. We also strongly believe that employers
should definitely be keeping hours for their records as this is the only way an employer can
accurately ensure correct piecework rates are being used.

5/6/2021 11:34 AM

18 I agree with a minimum payment for piece workers, because a lot of workers are being
underpaid. A lot of backpackers have given me horror stories. Piece rate is the reason the
agricultural industry has a bad name in this country. If there was a minimum then we may get
more locals to work and redeem our name in the country and overseas.

5/5/2021 12:01 PM

19 Many. 5/5/2021 8:11 AM

20 We only pay blueberry picking piece rates. Avocado picking is paid per hour work 5/4/2021 9:47 AM

21 Those that are picking under the piece rate are placed with top pickers to increase their picking
rate if this cant be done they may be offered additional work cleaning or small jobs at the
hourly rate to ensure they can earn effectively.

5/4/2021 9:06 AM

22 I think covers most of my opinions 5/4/2021 12:29 AM

23 With peace work employees are given a incentive to work consistently all day.Some people are
just slow workers and not much value to fruit picking jobs.

5/3/2021 8:26 PM

24 The answers to questions 11, 12 and 13 were based on 1 days picking from last fortnight paid.
The day chosen was a day when most of the pickers were on site for an entire day. Given the
current structure pickers are not required to be on site all day and could leave early if it was
raining or for any other personal reason. This is one of the benefits of having piece rates as it
gives pickers the flexibility.

5/3/2021 1:54 PM

25 No 5/3/2021 11:43 AM

26 Piece rate is critical for our industry as workers that put more effort get rewarded for their hard
work. We never pay anyone less than the hourly award rate and generally find that most of the
workers would be paid on average more than $28 per hour.

5/3/2021 11:30 AM

27 If the application is successful it will likely mean young inexperienced locals will not be
employable as they generally take a little longer than the more experienced workers

5/3/2021 10:11 AM

28 There are enough rules in place now to make the system work And if someone brakes the
rules they should be harser penalty s

5/2/2021 6:55 PM

29 my casuals on piecework make big money here and other districts to make up for downtime. 5/2/2021 7:27 AM

30 I’ve been lucky enough to have some wonderful people work on my property, some of these
don’t aim to work as productively as they could, they are good because they show up and are
happy with the come and go system that we run. Sadly, we will have to change the way we
work with these people in the future if these changes are made

4/30/2021 9:02 PM

31 It is not fair to punish those doing the right thing because there are few who do the wrong
thing!! Prosecute those who do not pay their work force properly (address the problem) instead

4/30/2021 7:47 PM
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of creating a band-aid fix that will hurt the innocent. We are mostly price-takers and they are
proposing to take away another measure that allows us to have some control over
costs/inputs.

32 Please take care for both employers and employees . Because the employers couldn’t make
any profits how can they survive for their lives and families. It should be fair for both.

4/30/2021 7:42 PM

33 No 4/30/2021 5:47 PM

34 No 4/30/2021 2:42 PM

35 Majority of employees prefer piece rates as they can make good money if prepared to work
hard.

4/30/2021 2:06 PM

36 I hope they bring this in....I am at retirement age, or I could go on the dole. 4/29/2021 2:38 PM

37 This is not the right time to be discussing or bringing it in. We do not mistreat our staff and I
feel for the employers doing the right thing our businesses will be detrimentally impacted and
you will see the industry as a whole reduce. When people work on hourly they slack off. But
also the staff that are good pickers picking 20-30 lugs per day the will be impacted also and
will turn hem them away from the industry.

4/29/2021 1:30 PM

38 1 4/29/2021 12:40 PM

39 no 4/29/2021 12:22 PM

40 Employees who work for me are happy to work per piece because they earn more than if they
were to work per hour. if I was to employ people by the hour they would earn less and My
business would be less productive and less profitable

4/29/2021 9:41 AM

41 People are only human,some people can move faster than others the best example is
shearers.should a guy who shears 5 sheep be payed the same as the guy who shears 10
sheep

4/29/2021 8:33 AM

42 Piecerate rewards the hard workers. The pickers i have this year looked for piecerates so that
they could earn more per hour if they worked hard instead of basic hourly rate.

4/28/2021 9:22 PM

43 As an employer I will be very reluctant to employ anyone who cannot earn the hourly wage.
This will mean learner pickers will not get a chance to become competent pickers

4/28/2021 9:18 PM

44 When we are not viable you will have to import fruit and veg 4/28/2021 8:02 PM

45 Farmers already have very small profit margins compared to the businesses/companies that
buy and sell their produce. unfortunately those businesses/companies would increase their
product prices but won’t pass those prices onto the grower.

4/28/2021 7:15 PM

46 Piecerate is a fairer system for employers and hard workers as the lazy employees will be
compensated with the people that achieve a higher work rate and keeps employees with good
work ethic rewarded

4/28/2021 6:19 PM

47 The people who want to work make great money on piece rates. We cannot afford to pay
people to stand around all day and not be productive

4/28/2021 6:09 PM

48 No comments 4/28/2021 5:17 PM

49 We rarely use piecework rates. I have noticed that our productivity is 2-3 bins/day whilst
piecework farms are commonly 4-6 bins/day.

4/28/2021 4:53 PM

50 Please do not go this way it will be grossly unfair for all 4/28/2021 4:43 PM

51 No 4/28/2021 4:36 PM

52 No 4/28/2021 3:47 PM

53 I did have but after I typed them you didn't save them and told me to do the survey again. 4/28/2021 3:24 PM

54 This form was hard to fill out if you have a different view point, not all farmers like to exploit
staff.

4/28/2021 2:53 PM

55 There is such a huge variance in how hard people work, not just how long they work for. There
needs to be reward for hard work. When you have a great team working for you, you will
always have a huge variance in people's skills. There is a huge difference in some person who

4/28/2021 1:37 PM
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tries hard and does not make enough money. Compared to some persons who do not want to
work hard and equally earn the same money. We can totally help those who work hard and
make them better pickers through training, as they have their own motivation. It is difficult to
help people who don't really want to be there, but may require them to attend work for various
reasons, like visa requirements or their service provider requires them to work. Understanding
that all people can become adequate pickers with self.motivation and help. As.a farmer it is
also in our best interest that everyone picks fast and remains satisfied with their work.

56 If this had have come into effect this year we WOULD NOT have been able to get the fruit off
the trees. We found that people were turning up for a couple of hours, picking a bin and sitting
under the tree or in their car. They then failed to turn up to work the following day with no
communication. We have our regular seasonal workers who come back year after year
because they know we pay well, pay a bonus for returning employees and pay a bonus to
those that stay and pick until the last day of harvest. These people can make upward of $500
per day because they work. It will be the true pickers who will miss out if the application
succeeds...the ones who are there to actually work.

4/28/2021 1:29 PM

57 Good pickers make good money always have but the larger proportion of the team only works
at a slow pace or is virtually unemployable elsewhere and they get the same kg rate as a
person picking possibly 3-5 times more produce who can work and has experience. The
market pays us for kg of product so to pay on an hourly rate that is out of proportion to the kg
produced is the perfect business model to go broke. The only alternative is for crops to be
valued a lot more at the farm gate,(not happening). I am not in the veg business at the moment
but have had 35 years involvement that is why I filled out the survey. Apologies if this makes
my information invalid.

4/28/2021 1:28 PM

58 This is not the solution. 4/28/2021 1:19 PM

59 For Piece Rates to be fairly administered there needs to be a set of clear standards that
farmers MUST use - there is too much ambiguity now which allows those wanting to exploit to
be able to do so. The NFF should invest in creating & communicating a best practice approach
to the application of piece rates - and then work with FWO to police it to give growers &
workers confidence in the system.

4/28/2021 11:13 AM

60 AWA is wrong workers and farmers are happy as it is 4/28/2021 10:40 AM

61 No 4/28/2021 7:07 AM

62 Piece rates are great at managing underperformance - it puts the responsibility fairly in the
workers hands to be more productive and rewards them extremely well.

4/28/2021 6:36 AM

63 If we only paid hourly rate we would not attract a competent workforce. The staff love
piecerates as they can earn great money. Our top picker will earn over $45 an hour and
planters this year are earning $68. There are probably some unscrupulous operators out there
but why penalise the entire industry and workers, find those unscrupulous employers and
penalise them directly.

4/28/2021 6:23 AM

64 ? 4/28/2021 6:02 AM

65 I do not use piece work 4/27/2021 7:56 PM

66 From my reading, the AWU submission is to require that piece rate workers must earn at least
the minimum hourly rate. That sounds fair if there are enough workers to let go under-
performers. If the employer sets un achievable piece rates and as a consequence the
employees who work hard do not make more than the minimum hourly rate, then that is an
unfair system.

4/27/2021 7:29 PM

67 Australia is becoming a country where too much is spent on social welfare without those
recipients contributing to society

4/27/2021 6:36 PM

68 With average year on year picking wages paid at between $29-$31/hour on piece rate (when
calculated over all hours worked) we have no quarms with paying over the minimum for high
quality workers. However there needs to be a counter measure for ineffective employees,
rewarding ineffective employees at the same rate as highly motivated staff reduces the overall
morale and sucess of the workforce.

4/27/2021 6:23 PM

69 No 4/27/2021 5:32 PM

70 Piece rates are very effective at attracting hard workers. Good workers know they can earn 4/27/2021 5:24 PM
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excellent money on piecework and seek out these positions. When applied fairly as we do,
piecerates are both fair to the employee as they get rewarded for their efforts and skill, and fair
to the employer. I take great pleasure in seeing our pieceworkers high equivalent hourly rate.
The removal of piece rates would have a really negative effect on labour productivity.

71 many more 4/27/2021 3:49 PM

72 We operate in a low socio-economic area and there are too many people taking advantage of
us at present. Bludgers who have any excuse to run off to the toilet or I've forgotten my water
bottle or I need to make this phone call..... Tell the Union that the horticultural award is $27.15
an hour including Superannuation. We cannot have workers abusing this high cost of labour. In
our industry it takes at least 3 weeks to train people to become profitable for us, and nine
times out of ten, they don't turn up after the first week. So at least on Piecework rates they
would be trained up at their own cost. Piecework Rates are the fairest way to pay in our
industry. In fact, even the young Asian backpackers slowdown when they are on an hourly
wages. Why do they need to push themselves when the slow ones are earning the same? No
incentive to work fast. We need to keep Piecework Rates.

4/26/2021 10:32 AM

73 With the labour shortage piece rates are being driven up dramatically due to competition
between and within industries. Strawberry industry is particularly badly effected by this.

4/25/2021 4:15 PM

74 The Virus has shown us there is not enough good labour in Australia 4/25/2021 1:23 PM

75 We need a minimum price for our product for this to work.Help farmers so farmers can help
workers

4/24/2021 8:18 PM

76 at the moment the big farms are acquiring all the hard workers because they can supply them
with more work and the smaller farms are left with those who are only interested in their 2nd
visa(backpackers) who do not stay the season so constantly looking for new workers. Hence
the lopsided pays a few mainly locals who exceed the award and many who don't. Please note
this lopsided pays have only occurred in the last 5-8 years as pay rates / hr have grown
exponentially and as a grower for nearly 40 years the return to farm gate has not increased in
that time.

4/24/2021 6:45 PM

77 Employees enjoy working on a piece work rate which encourages extra productivity and allows
them extra income over I standard hourly rate

4/24/2021 6:27 PM

78 We use contractors for most of our harvest. Currently we place an order for the amount of bins
of fruit to be picked and pay the contractor for that amount of labour. I am at a loss as to how
this would work effectively under the proposed changes. It would be an extra burden on my
time to supervise the workers to ensure I am getting value for money. Everyone picking at my
farm is treated equally with piece rates. Male, Female, Tall, Short, Old, Young are all paid on
the work completed. Can't get fairer than that.

4/23/2021 5:53 PM

79 m 4/23/2021 4:36 PM
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Q16 If you are open to being contacted by the NFF in relation to this
matter, please provide your best contact details (this information will be

kept confidential).
Answered: 56 Skipped: 140

# NAME DATE

ANSWER CHOICES RESPONSES

2926

2926



NFF Piece Rates in Horticulture Survey

2 / 13

2927

2927



NFF Piece Rates in Horticulture Survey

3 / 13

2928

2928



NFF Piece Rates in Horticulture Survey

4 / 13

2929

2929



NFF Piece Rates in Horticulture Survey

5 / 13

2930

2930



NFF Piece Rates in Horticulture Survey

6 / 13

2931

2931



NFF Piece Rates in Horticulture Survey

7 / 13

2932

2932



NFF Piece Rates in Horticulture Survey

8 / 13

2933

2933



NFF Piece Rates in Horticulture Survey

9 / 13

2934

2934



NFF Piece Rates in Horticulture Survey

10 / 13

14

2935

2935



NFF Piece Rates in Horticulture Survey

11 / 13

2936

2936



NFF Piece Rates in Horticulture Survey

12 / 13

47

2937

2937



NFF 

2938

2938



NFF Piece Rates in Horticulture Survey

1 / 1

90.00% 9

10.00% 1

Q17 As an employee, are you paid (always or occasionally) by piece-rate?
Answered: 10 Skipped: 186

TOTAL 10

Yes

No

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

Yes

No
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12.50% 1

37.50% 3

0.00% 0

12.50% 1

0.00% 0

0.00% 0

12.50% 1

25.00% 2

Q18 As an employee paid by piece-rate, what are your typical weekly
earnings per hour?

Answered: 8 Skipped: 188

TOTAL 8

$10 or less

$11 - $15

$16 - $20

$21 - $25

$26 - $27

$28 - $30

$31 - $35

more than $35

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

$10 or less

$11 - $15

$16 - $20

$21 - $25

$26 - $27

$28 - $30

$31 - $35

more than $35

2940

2940



NFF Piece Rates in Horticulture Survey

1 / 1

55.56% 5

44.44% 4

Q19 As an employee paid by piece-rate, would you be more inclined to
accept the AWU's proposal for a minimum floor-rate, or a 15% loading on

your earnings?
Answered: 9 Skipped: 187

TOTAL 9

Prefer the
minimum-floor.

Prefer the 15%
loading on...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

Prefer the minimum-floor.

Prefer the 15% loading on earnings.
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Q20 'Do you have any additional comments?'
Answered: 3 Skipped: 193

# RESPONSES DATE

1 no 5/10/2021 1:41 PM

2 You would think if there was a loading that the employers would then reduce the rates by 15%
so there would be no benefit. A minimum floor would assist when made to pick in poor
conditions.

5/3/2021 8:44 AM

3  the AWU 4/28/2021 6:29 PM
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100.00% 1

100.00% 1

0.00% 0

0.00% 0

100.00% 1

100.00% 1

100.00% 1

0.00% 0

100.00% 1

100.00% 1

Q21 'If you are open to being contacted by the NFF in relation to this
matter, please provide your best contact details (this information will be

kept confidential).'
Answered: 1 Skipped: 195

# NAME DATE

1  4/26/2021 5:22 PM

# COMPANY DATE

1 Best Employment 4/26/2021 5:22 PM

# ADDRESS DATE

 There are no responses.  

# ADDRESS 2 DATE

 There are no responses.  

# CITY/TOWN DATE

1 4/26/2021 5:22 PM

# STATE/PROVINCE DATE

1 Qld 4/26/2021 5:22 PM

# ZIP/POSTAL CODE DATE

1

DATE

 There are no responses.  

# EMAIL ADDRESS DATE

1 4/26/2021 5:22 PM

# PHONE NUMBER DATE

1 4/26/2021 5:22 PM

ANSWER CHOICES RESPONSES

Name

Company

Address

Address 2

City/Town

State/Province

ZIP/Postal Code

Country

Email Address

Phone Number
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Q22 'What is the make-up/background of your labour workforce over an
average year?'
Answered: 1 Skipped: 195

Locals

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Grey nomads/Australian itinerant workers

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Backpackers/working holidaymakers

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
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International student visa holders

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Seasonal Worker Program workers

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Pacific Labour Scheme Workers

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Other

5 or less 6 to 10 11 to 20 21 to 50 51 to 100

more than 100

Approximate
number of...

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
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Locals

0.00%
0

0.00%
0

0.00%
0

100.00%
1

0.00%
0

0.00%
0

 
1

Grey nomads/Australian itinerant workers

0.00%
0

100.00%
1

0.00%
0

0.00%
0

0.00%
0

0.00%
0

 
1

Backpackers/working holidaymakers

0.00%
0

100.00%
1

0.00%
0

0.00%
0

0.00%
0

0.00%
0

 
1

International student visa holders

0.00%
0

100.00%
1

0.00%
0

0.00%
0

0.00%
0

0.00%
0

 
1

Seasonal Worker Program workers

0.00%
0

100.00%
1

0.00%
0

0.00%
0

0.00%
0

0.00%
0

 
1

Pacific Labour Scheme Workers

0.00%
0

100.00%
1

0.00%
0

0.00%
0

0.00%
0

0.00%
0

 
1

Other

0.00%
0

0.00%
0

0.00%
0

0.00%
0

0.00%
0

0.00%
0

 
0

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers

 5 OR LESS 6 TO 10 11 TO 20 21 TO 50 51 TO 100 MORE THAN 100 TOTAL

Approximate number of workers
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0.00% 0

100.00% 1

100.00% 1

100.00% 1

100.00% 1

Q23 'Which of the following types of work do you use piece rates to
calculate payments?'

Answered: 1 Skipped: 195

Total Respondents: 1  

Seeding

Pruning

Picking

Packing

Other

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

Seeding

Pruning

Picking

Packing

Other
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0.00% 0

0.00% 0

0.00% 0

100.00% 1

0.00% 0

0.00% 0

0.00% 0

0.00% 0

Q24 What is the average weekly earning of a piece-rate worker on the
farm?

Answered: 1 Skipped: 195

TOTAL 1

$50 or less

$51-$150

$151-$300

$301-$500

$501-$750

$751-$1000

$1001-1500

More than $1500

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

$50 or less

$51-$150

$151-$300

$301-$500

$501-$750

$751-$1000

$1001-1500

More than $1500
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0.00% 0

0.00% 0

0.00% 0

0.00% 0

0.00% 0

100.00% 1

0.00% 0

Q25 'What is the proportion of piece-rate workers who make less than
$24.80 an hour?'

Answered: 1 Skipped: 195

TOTAL 1

0%

1% to 10%

11% to 20%

21% to 30%

31% to 50%

51% to 75%

more than 75%.

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

0%

1% to 10%

11% to 20%

21% to 30%

31% to 50%

51% to 75%

more than 75%.
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0.00% 0

0.00% 0

0.00% 0

0.00% 0

0.00% 0

100.00% 1

0.00% 0

Q26 'What is the proportion of piece rate workers who make more than
$28.00 an hour?'

Answered: 1 Skipped: 195

TOTAL 1

0%

1% to 10%

11% to 20%

21% to 30%

31% to 50%

51% to 75%

more than 75%.

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

ANSWER CHOICES RESPONSES

0%

1% to 10%

11% to 20%

21% to 30%

31% to 50%

51% to 75%

more than 75%.
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Q27 'What will be the likely consequences for you/your business if the
AWU application succeeds?'

Answered: 1 Skipped: 195

# RESPONSES DATE

1 Industrial trainer in Fruit need for possible fairer payment system to be inclusive of all ie for
new workers hourly rate 1st 2 or 3 days then piece rate

5/10/2021 8:25 AM
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Q28 'Do you have any additional comments?'
Answered: 1 Skipped: 195

# RESPONSES DATE

1 only to reinforce the above that a fairer system for new workers to establish skills in initial
period

5/10/2021 8:25 AM
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Q29 'If you are open to being contacted by the NFF in relation to this
matter, please provide your best contact details (this information will be

kept confidential).'
Answered: 1 Skipped: 195

# NAME DATE

1

  

ANSWER CHOICES RESPONSES

Name
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IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

STATEMENT OF BRENT RUSSELL MCCLINTOCK 

On 9 June 2021, I, Brent Russell McClintock, Senior Orchard Manager, of 

 in the State of Tasmania, STATE: 

Background 

1. I am currently the Senior Orchard Manager for Pinnacle Fine Foods (‘Pinnacle’) based

in Tamar Valley, Northern Tasmania.

2. I possess a Diploma of Horticulture and I am the current Treasurer for an association of

fruit growers in Tasmania, Fruit Growers Tasmania Inc.

3. I have been working on orchards for 27 years, growing apples, cherries and berries in

Australia and New Zealand.  I have worked in Australia for approximately 9 years and

for Pinnacle for almost 4 years.

4. The primary orchard for which I am responsible consists of approximately 100

hectares, with two other properties: one of about 70 hectares and another of about 30

hectares.  The farms are located in the Tamar Valley in Tasmania.

Farm finances 

5. The turnover of our orchards is approximately $10 million per annum.
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6. Our expenditure on wages, including for the labour of pickers and packers is usually in

the range of 30-50% of our annual turnover.  Labour costs for Pinnacle are pretty

typical for horticulture – it is by far the largest expense in the growing cycle.

Peak Seasons and Seasonal Work 

7. Our peak season for the cherry harvest runs from December to January. Peak season for

apples is primarily from March to May, with a minor secondary peak from November

to December.

Employment details 

8. We currently employ 15 to 20 permanent workers during any given year who primarily

perform management, supervisory and support (e.g. spraying or driving) tasks. They

will occasionally pick fruit if the farm is orchards are short of workers. In previous

years, this picking by permanent employees amounted to about one or two days per

season, but given the worker shortages we are experiencing this season it has amounted

to a couple of weeks.

9. In addition to the permanent workers, Pinnacle hires a substantial number of temporary

casual workers over the course of the year for peak seasonal work.

10. The core component of our casual orchard workforce is made up of local residents. This

usually consists of some 30 people working as orchard workers and packers.

11. To pick apples we engage a further 50 to 60 temporary workers. To pick and pack

cherries we engage approximately 200 more temporary workers. Most of those

temporary workers are backpackers and working holidaymakers These make up the

vast majority of our workforce during harvest times.

12. All of our cherry pickers are sourced through labour hire arrangements with labour hire

providers, Link Employment and AgriLabour.  Those labour hire providers are the

employers of the cherry pickers, have piece work agreements with the pickers, and pay

them directly. The business pays the labour hire providers the piece rates which were

agreed to with the picker, plus the ‘on cost’ (which include super, tax, and commission)

of roughly 30%.
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13. We do not currently utilise workers sourced through the Seasonal Worker Program, but

we anticipate that we may aim to do so in the future.

14. All fruit is hand-picked with ladder and containers provided.

15. Cherry pickers are paid by kilogram of cherries picked, and apple pickers are paid per

bin of apples. A bin holds 360-440kg of apples depending on variety and dimensions.

We use 46-inch bins that typically hold 360-400kg of fruit.

16. Fruit picking is certainly not an ‘unskilled’ role. It is possible to become highly

proficient through experience, fitness and practiced technique. I expect most pickers

will reach a competent skill level within about a week, although this may vary from

picker to picker. The difference between a worker who is not competent, who is

competent, and who is proficient mostly comes down to their economy of movement

and use of time for example knowing how to move about the tree and down the row,

and use of techniques to minimise time such as placement of bags and ladders.

Use of Piece Rates and Employee Earnings 

17. All of our pickers, and approximately 50% of our packers are on piece rates.

18. We shifted towards piece rates over the past year predominantly as a means of

attracting workers and increasing productivity with our available workforce.

19. An average, competent worker of reasonable skills is capable of harvesting 6-8 bins of

apples in a working day within 2 weeks of commencing.

20. For some people, 6-8 bins will simply not be possible due to the required physicality

and level of technique involved. In particular, the work requires reasonably high levels

of fitness and strength to move about the trees and up and down ladders, carry 400g

buckets, and stay on their feet all day.

21. To set piece rates:

a. At the being of each season we set what we believe to be a rate which complies

with the Horticulture Award, informed by our knowledge and experience and the

guidance which is published by industry bodies such as Primary Employers

Tasmania.

2958

2958



b. With the employees’ agreement, we make adjustments to the rate at the being of

each workday and on the basis of difficulty, weather conditions, etc.

c. Pickers will be monitored from start to finish, and we are highly responsive to

standards and conditions in the orchards.

d. We will then check the amounts which each worker has earnt on a daily basis and

if a significant number of the workforce, roughly half, are not earning the

minimum hourly rate then we increase the piece rate for all workers to ensure at

least half do make the minimum rate.

e. This is not just a concern form the perspective of ensuring that the business

complies with its legal obligations. It is also important to ensure the business

maintains a reputation as a good employer to attract an adequate workforce.

22. In the case of underperformance or lower-than-desirable productivity, we will provide

oversight and retraining to ensure employees receive the necessary attention to be

capable of earning at a higher rate. Those who are not capable of doing so are generally

offered an option to remain or leave.

AWU Application

23. Piece rates are used and favoured because they attract motivated workers with a high

rate of retention due to the high potential for earning when compared to the ordinary

hourly rate.

24. If the Fair Work Commission were to set a ‘floor’ on the piece rate payments as the

AWU’s application contemplates then it would have a significant impact on the

management, and ultimately the viability of the business. We would certainly have to

consider whether to continue to offer piece rates. On the one hand, we would have

access to smaller labour pool because fewer potential workers would accept a job on

hourly rate but on the other hand, we know that workers on hourly rates are roughly

30% less productive than the same workers on piece rates.

25. Australian residents are typically sceptical of piece rates initially but prefer them once

they have realised the higher earning potential they offer.
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26. Previous attempts to start workers on an hourly rate before moving them onto piece

rates once proficient has led to a loss of workers in the past and led to productivity

issues.

Introduction of a minimum hourly rate

27. The introduction of a minimum ‘floor’ rate for piece rates would cause a major loss of

productivity and significantly increase the demand for workers.

28. If the AWU application were to succeed, it would add significantly to the

administrative burden of managing the workforce as it would require us to check the

earnings of every worker each day to ensure they earnt at least the minimum hourly

rate. I would estimate about 2 to 3 minutes for each worker per week which at its peak

could amount to about 9 or 10 hours per week during harvest season.

29. If the AWU application succeeds, then it is likely that Pinnacle would increase its high

density farming (essentially planting more trees per acre) which is less labour intensive

but also result in smaller yields.  In addition to impacting our profitability it would

mean that we would not have sufficient quantity of produce to justify maintaining a

packing shed.

30. This would represent a major threat to the continuing viability of our business, as a

productivity loss of 10-20% (with substantial labour costs) would eat into our margin.

……………………………………. ………………………………………….. 

Brent Russell McClintock Date 

2960

2960



IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

STATEMENT OF CATHERINE SILVERSTEIN 

On 9 June 2021, I, Catherine Silverstein, orchardist, of , in the State 
of Victoria STATE: 

Background 

1. My business M and CF Silverstein, of which my husband and I are the owners.

2. We run Silver Orchards in Orrvale in the Goulburn Valley, Victoria.  I am also
involved in my son’s orcharding operation, also in the Goulburn Valley.

3. I began orcharding in 1987 on the family farm.  was born into orcharding and 
is a third-generation farmer.

4. My husband has worked in the industry since leaving university and gaining his
agriculture degree in 1974.

5. We run 32 hectares of apples and pears, employing modern growing techniques.  We
grow a few of varieties of apples, including galas, pink ladies, and granny smith.

6. Throughout my time working in the area, I have been a member of the local apple and
pear industry, and I have been the past President of the VFF Horticulture Branch, and a
board member of VFF. I have also been a past vice-president of the Fruit Growers of
Victoria Association and past secretary of Australian Women in Agriculture and
President of Goulburn Valley Women in Horticulture. I have been involved with both
the Industrial and Policy Council Committees of the VFF for over 15 years.

7. Our son  has worked on the farm since he was 25. He is now 42 and owns his own 
orchard adjacent to our own, growing plums as well as apples and pears. The two 
orchards are legally separate but administered together. 
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8. I take care of the book, office, and administrative work of the business, including HR
and employment matters for both  farm and mine and Maurice’s own.

9. I am not able to do any physical work on the farm as I am disabled and walk with a
frame.

Farm finances 

10. The annual turnover of our business is approximately $1.5m.

11. Our annual labour expenses (including superannuation and contractors) are
approximately 66% of our annual turnover and in 2020 financial year it was 43% of our
production costs. Other production costs include chemicals, fencing, pest control, shire
rates, and water. When we are in drought, water can be particularly expensive,
accounting for as much as 20% of our cost of production. In 2009 we paid $240,000
just for water to irrigate the fruit.

Peak Seasons and Seasonal Work 

12. Our peak season for fruit picking on the orchard is from February to May.  Galas come
on early, then packham pears through to the middle of march, and then the other
varieties of apples. We are crazy busy in April and May when we harvest the pink
ladies.

Employment details 

13. Our business has only one permanent employee – our orchard manager.

14. We usually employ up to 40 workers over the entire year, 11 casuals of whom work
over the entire year as orchard hands and one full time manager, with the remainder
working February-May as pickers, contract workers and several workers come from
Labour Hire Contractors when we are very busy.

15. We source generally up to 10 workers through the Federal government’s Seasonal
Worker Program, who come to Australia to work for 9 months on our farm from
Samoa. Other grower in the areas get workers from other Pacific nations such as
Vanuatu, Fiji, Solomon Islands, Papua New Guinea.

16. We generally find them to be very efficient, hard workers. They operate well as a team
and have family in the local area.

17. The seasonal worker program workers we have with us now were only supposed to be
working with us in Australia for nine months, from the end of 2019 to May 2020.
However, we have now had to extend their stay on special ‘pandemic event’ visas. We
applied for one extension in May 2020 which was granted through April 2021.  We
have applied for a second extension, in May 2021 but this has not been granted yet so
they are currently on bridging visas.
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18. I do most of the actual paperwork for the farm applying for visa extensions and making 
adjustments to their contracts which means that I have to work 8.5 to 9 hour days. 

19. We also directly employ additional workers, usually relatives of our Seasonal Worker 
Program workers or locals. Occasionally we will employ a small number of 
backpackers because they tend to move around on a whim and look for different 
situations. We have 2 backpackers this year, and the same last year.   

20. Prior to using the seasonal worker program each year we would have 10 to 15 
backpackers working in the farm at any one time. However, they would only work for a 
week or two. They would never stay for the entire season, as they would move on 
suddenly. So over the course of the season we would hire about 20 backpackers in total. 

21. We also engage some contract labour and labour hire workers. 

22. At any one-time during picking season we will have about 35 people working at most – 
although rarely we will have ‘all-hands-on-deck’ 

Use of Piece Rates and Employee Earnings 

23. We pay by piece rate just for picking apples and pears when strip picking fruit. 

24. During peak months, March, April and May almost everyone working on the farm 
would be paid by piece rates as almost everyone on the farm is involved in picking. The 
only workers who are not on piece rates during harvest are the farm manager and a 
farm hand who does general orchard work. 

25. Very early in the season perhaps just a few days, when we are colour or size picking, 
and also a few days very late in the season when we are simply cleaning up the left-
over fruit on the trees, we pay our pickers an hourly rate of $24.80 per hour.  We pay 
the hourly rate for that work because the pickers cannot be productive enough to 
warrant piece rates. They scoot from tree to tree, picking a few pieces of the particular 
type or kind of fruit which we specify, without remaining for long picking in one place.  

26. As the season gets busier and more demanding with a lot of fruit to be picked in a short 
window of opportunity we start paying piece rates. This is because when the fruit is 
stored in coolstores it has a strict test for the sugar and starch levels that are adhered to 
for short- or long-term storage of fruit. As the fruit grows and ripens, it becomes ideal 
for pickers to earn much more on piece rates and we are able to get more fruit picked 
with the same number of pickers. 

27. We adjust the piece rate amount every year depending on the recommendation of the 
Industrial Committee at the VFF and Fruit Growers Victoria. On top of this 
recommended amount, we will usually add a further $5 per bin, plus a further bonus of 
$1 to $5 per bin depending on the quality of the produce picked without damage. 

28. Quality is assessed by the orchard manager and my son Bo each day, who inspects 20 
apples from each bin, which is at least 80 apples per picker each day. 
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29. Pickers work in teams of two, with each pair being assigned a tractor and 6 bins,
starting at sunrise and returning the fruit to the shed then collecting another 6 empty
bins for their second “run” back to pick fruit. Occasionally there is a third run before
finishing at about 4-5pm 6 days a week. Each picker picks in their own bin and this gets
recorded when unloaded by the forklift driver. The tally is sent to the office for pay
day. Pickers are paid by the number of bins picked.

30. In February/March, pickers begin work at sunrise approximately 6:30am. In April/May
they start at sunrise approximately 7:30am. They knock off at about 4pm.

31. This year in ordinary conditions, on our farm a good picker can pick 9 bins per day and
the average competent picker picks 6 bins per day.

32. We trial ‘unplanned’ workers such as backpackers, so that it they haven’t picked a bin
by lunch time then we ask them to move on. If we ask them to move on then we pay
them an hourly rate for the time they’ve worked, 4 or so hours.

Consequences of award change

33. We use piece rates because we get a greater return of bins per day, which is essential
because we have a narrow window of picking. We also use piece rates because the
worker benefits and it creates an incentive for them to earn more money than on hourly
rates. The harder they work the more money they make, there is a need for a good
mental attitude to pick fast and well. The workers really enjoy getting the fruit all
picked after a long year pruning, plucking thinning fruit to get it ready for harvest, all
these jobs are paid by the hour. Our workers are here to make good money and picking
piece rate is the “Cream on the Cake.”

34. If fruit remains on the tree after it has matured it ripens and we lose the opportunity to
place it into long term storage. The longer the fruit remains on the tree the less valuable
it is to the business.

35. Depending on how long it remains on the tree — and therefore its sugar and starch
levels, which are set by the packing sheds and supermarkets — it will go from being
suitable for long term-storage to short-term storage, to local fruit vendors and street-
stalls, to juicing and canned fruit, to only suitable for fodder.

36. At each of these stages the fruit become progressively less valuable. When sold for long
term storage, (when it is most valuable) the fruit can fetch about $500 a bin. It will
fetch about $90 a bin for juicing fruit, and nothing if it is only good for fodder.

37. At the end of the season, we have to strip the trees to prevent fruit fly from propagating
(which is becoming more and more of a problem for us with climate change). We leave
the fruit which is stripped in a pile for fodder for local graziers to use.

38. Any interruption to the process of picking has the potential to reduce profit for Silver
Orchards.  This is particularly so with apples, because of the sensitivity of fruit to
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changes in sugar and starch content, if left on the tree.  Delays to picking will result in 
either reduced profit, unsaleable fruit, or some other adverse consequence.  

……………………………………. ………………………………………….. 

Catherine Silverstein Date 
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IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

Statement of Glenn Clifford Trewin 

On 9 June 2021, I, Glenn Trewin, Financial Controller, of  in the 

State of Victoria, STATE 

1. My previous role was at Focus Individualised Support Services, a disability
organisation on the Mornington Peninsula, with approximately 220 staff 120 clients
with intellectual disabilities, providing 24/7 accommodation and support services. My
role was Executive Manager Finance and Commercial Operations.

2. I am currently the Financial Controller of Bulmer Farms Pty Ltd (ACN 163 682 086)
(the Farm), a role which I have performed for 2 years and 4 months. Since 3 May 2021
to date I have been the interim CEO for the Farms, as the Managing Director has been
on annual leave.

3. The Farm operates 11 different farming properties across 1,200 acres, all located in the
Lindenow Valley, which is in East Gippsland, Victoria.

4. The Farm grows baby leaf mixed lettuce, iceberg lettuce, spinach, broccoli, and baby
broccoli (also known as “broccolini”).

5. The Farm’s annual turnover is approximately $25.5m and our annual wage bill is
roughly $5.9m, which is about 25% of our total operating costs.

6. Bulmer Farms is a fourth-generation farming business, that have been operating in the
Lindenow Valley since the 1940’s. From about 1989, the business focus has been on
fulltime vegetable production, producing a range of vegetables including spinach,
lettuce, and broccoli. Andrew Bulmer is the current Managing Director and Kaine
Bulmer is General Manage Sales and Marketing, Bill and Bernadette sit on the board of
Bulmer Farms.
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7. We grow, harvest and process fresh produce year-round, and our peak season runs from
September to April each year.

8. The Farm has a ‘year-round ‘staff base of roughly 85 employees, including full time
staff, part time staff, and casual employees.

9. The Farm’s ‘year-round’ staff are engaged in various positions across the entire farm
operation, including crop development, crop establishment, irrigations, maintenance,
quality assurance, administration, management and supervision, processing operators,
logistics, and trainees.

10. The Farm engages a high number of casual workers and seasonal workers.  The
seasonal workers are those that we engage during peak production season, and can be
allocated tasks in either planting, harvest or processing.  During the busiest times of
harvest season the Farm’s employee numbers increase to about 150 with the farm
engaging the additional casual workers to harvest and pack produce.

11. During peaks season processing workers tend to work in two shifts: 5 am to 1 pm and 7
am to 3 pm, and at the hottest and business times of the harvest season times of the
harvest season we will harvest at night during the cooler parts of the day, this is done to
ensure the crop is not damaged by the sun.

12. The Farm only pays piece rates to casual employees who pick baby broccoli. All other
casual workers are paid hourly.

13. The Farm but does not pay piece rates to any other casual harvest workers because
those crops are either harvested mechanically (for example spinach) we are also unable
to measure and calculate how much each worker has harvested.

14. During the peak harvest season, we employee roughly 31 baby broccoli pickers on
piece rates: Those piece workers will usually stay for the entire harvest season. The
majority are workers from Thailand who hold various classes of visa including student
visas (class 500) and bridging visas (WA 010 and WC 030).

15. Before the workers commence work, all the Farm’s workers (including harvest pickers)
undertake a basic induction course which is run by the Farm’s Human Resources or
Training Manager.

16. The basic induction runs for roughly two hours, and covers workplace essentials like
occupational health and safety, farm policies, workplace expectations, and similar
topics.

17. Each worker then undertakes a tailored induction which is specific to their department,
their role and worksite.
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18. The worker will be taught how to pick the baby broccoli and characteristics of plants
which should not be picked from a quality perspective; for example, the correct size of
a mature plant, if the plant starting to sprout flowers or if its leaves are yellowing.

19. Before a shift picking baby broccoli commences, the shift manager considers the
quality of the crop and directs the pickers to pick the rows of baby broccoli which he
considers are mature.

20. The baby broccoli is grown in shrubs in the ground with each plant comprised of a
roughly 15 shoots. When harvested each baby broccoli stem is snapped at the base of
the stalk and bound together with four other stems (five total) to make a bunch.

21. Each baby broccoli bunch is placed into a crate which is positioned at the middle and
end of each row. Each crate holds 40 bunches. Each worker has an identification
number. When a crate has 40 bunches the worker places their numbered tag in the crate
for collection. This allows the Farm to correctly identify and count how many bunches
of baby broccoli the employees have picked each day.

22. We are conscious of ensuring that the piece rate which always exceeds the minimum
wage.

23. Based on pick rate records for the current financial year, in the month to date of May
the average competent picker would have earned $27.78 per hour if they were on a
piece rate of 24.6 cents per bunch (of 5 baby broccoli stalks). Bulmer Farms currently
pays 40 cents per bunch.

24. At present we offer 40 cents per bunch which is well in excess of the rate which the
average worker would to be on to earn $27.78 per hour.

25. The Farm uses piece rates in the harvesting of baby broccoli for two reasons:

a. it is also the only crop that we grow that we are able to measure effectively the
amount that each worker harvests;

b. it also encourages the productivity of pickers.  It provides each worker the ability
to earn as much as they would like by working at a rate that suits them. This is
evidenced in the records provided, we have workers that have been with the
business for several years and yet they are not the highest earners in the baby
broccoli harvest team, we have workers that have been with the business for less
than a year and pick and earn more than the long term worker.

26. If the AWU application succeeds I am concerned that, while a number of workers
would continue to make a good rate picking, a proportion would not feel driven to earn
that higher rate. This would naturally enough, reduce productivity. The presence of the
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hourly rate in the AWU application would remove a significant incentive, which is 
currently in place for workers to be productive. 

……………………………………. ………………………………………….. 

Glenn Trewin Date 
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IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

STATEMENT OF GAETANO GUY GAETA 

On the 9 June 2021, I, GAETANO GUY GAETA ofMirridong, 
the State of New South Wales, state as follows: 

1. I am an apple and cherry grower who sell our own produce directly to consumers at
the Sydney Market. l am the cu1Tent chair of the NSW Farmers Horticulture
Committee and am involved in various positions within NSW Farmers Association
representing horticulturalists.

2. My wife and [ run our 12.1 hectare orchard in Orange. We have been on the property
running the orchard for more than 35 years. We have a longer history with apple
growing, which we have grown since we owned this orchard. We have planted
cherries about 15 years ago.

n 

3. The main peak season for our cherry crops last for around four to five weeks, mainly
in December. Our total turnover for the orchard is about $400,000 per annum.

4. Our total wages bill in 2020 was around $120,000, or about one-third of turnover.

5. For the majority of the year, we employ one worker who is a family member. The
busiest period for us is during cherry harvest season. While we also have apple crops,
apple harvest is not as significant and the harvest period extends over a longer
duration, generally from February to April.

6. During peak cherry harvest season our workforce swells to around 50 to 70 workers.
This includes some 25 ( or so) in the packing shed, which we operate.

7. Most of our workers have predominantly been foreign workers who are in Australia
holding a type of visa with work rights, especially backpackers (working holiday visa
holders). We also employ retirees and local workers, however this number is much
smaller. During the COVID-19 pandemic, backpacker numbers reduced. During
2020 we had very few backpackers, and for the first time we engaged a contractor to
supply labour, which was in short supply.

8. There is little supervision that can be applied across the farm during harvest season.
Workers work at their own pace without constant supervision, they have a lot of
freedom on how hard they want to apply themselves. Workers are checked to ensure 
they pick properly (with the stem of the cherry intact) when the team leaders go 
around to collect the lugs of picked cherries. Payment by piece rate is suitable to 
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IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

STATEMENT OF HAN SHIONG SIAH 

On 9 June 2021, I, Han Shiong Siah, Faim Manager, of 

-in the Northern Territory, STATE:

Background 

1. I am an employee working as the Farm Manager for the farm which my parents, Mr
own in the Northern Territory ('Farm'). The 

Farm tra es un er t 1e name 'Tropical Primary Products', or 'TPP Australia'. 

2. The Fann was established by my parents in 1987, more than 30 years ago. They are
now both more than

3. I have worked as the Farm Manager for the last 10 years, but I was raised on the Farm
and have lived there all of my life, except while I was studying for a bachelor's degree
in Adelaide.

4. I have a bachelor of Agricultural Science with honours from the University of
Adelaide. I am also a Nuffield Scholar and have completed a Challenges of Rural
Leadership course in the UK.

5. I previously sat on the board of the Australian Mangoes Industry Association, NT
Farmers, and the NT Mango Industry Association, and NT Ho1ticulture Association.

6. The Farm

a. Consists of five separate parcels of land for a total farming area of 500 acres.

b. Is located at Lambells Lagoon, NT, about 50 kms east of Darwin.

c. Grows tropical exotic fruits, including mangoes, durian, jack fruit, pomelos and
water apple.

d. Has an annual turnover of between $2m to $3m.
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IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

STATEMENT OF JONATHAN RICHARD MOSS 

On 9 June 2021, I, Jonathan Moss, Production Manager, of , in 
the State of New South Wales, STATE 

Background 

1. I am the Production Manager for Mossmont Nurseries in Warburn NSW, and in that
role I essentially run the farm.

2. I am the 6th generation to have been born on the farm. I worked in the nursery until I
finished a Diploma in Criminal Justice after graduating from High School. Following
that, I travelled internationally, ‘backpacking’ for five years, before I entered the police
force in 2007. I worked as a police officer in the Victoria Police Force for
approximately 7 years before I returned to run the family property.  I reached the rank
of Senior Constable before I returned to the family farm in 2014.  I have worked for
Mossmont Nurseries permanently for 7 years.

3. I don’t have any formal qualification in horticulture.  I have obtained all my knowledge
and experience of Mossmont Nurseries through on the job learning, given that it has
been a central part of my life for as long as I can remember.

4. I am also involved with the organisation Fruit Rights Australia which is a coalition of
fruit growers and food producers who have international breeding rights to selected
varieties of fruit and responds to any pirating of propriety rights to those fruits.

Mossmont Nurseries 

5. Mossmont Nurseries was established in 1853 and has now been operated by my family
for about 170 years.

6. The farm primarily grows almond trees, stone fruit (peaches, nectarines, apricots
plums, prunes) trees, and citrus (oranges and lemons) trees.  We are a tree wholesaler,
which means the trees are our ‘produce’.  We then sell to the orchardist who grow the
fruit.
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7. The farm is based on the outskirts of the Riverina town of Griffith, NSW.  Griffith is a 
farming community and one of the major food bowls of Australia. 

8. The farm grows anywhere between 500,000 to 1,000,000 trees each year depending on 
the demand in industry. 

9. No two growing years are the same. There is a great deal of variation each year in 
market demand and the extent to which labour costs form a portion of Mossmont 
Nurseries’ operating costs. 

Permanent and On-Going Employees  

10. In addition to myself Mossmont Nurseries has 4 employees on a permanent, full-time 
basis:  

a. My father,  who is responsible for sales; 

b. My wife,  who does administrative and office work,  

c. Our assistant production manager, Juan, who has helped me run the farm; and  

d.  mechanic our tractor driver.   

11. In addition to the permanent staff, Mossmont Nurseries has about 4 long-term casual 
employees, who play a senior, supervisory, and quality control roles in the tree 
planting, growing, and harvesting work. They are paid hourly rates for that work. Also, 
they may occasionally (but only rarely) do work which is paid by piece rates if there is 
a shortage of short-term causals employee available. 

12. All of the Mossmont Nurseries’ employees are engaged pursuant and in accordance 
with the Horticulture Award 2020. 

Peak Season Workers 

13. Mossmont Nurseries’ peak season are: 

a. Growing which run from October through to the beginning of April. 

b. Harvest the trees which from the beginning of June to the end of July. 

14. Working hours during peak seasons are from 7:30 am in the morning to 4pm in the 
afternoon, for 5 - 6 days per week, Monday through Saturday. 

15. The harvest work is extremely labour intensive. 

16. Mossmont Nurseries employs between 75 to 100 employees who are mostly seasonal 
workers to do this harvest work. 

17. The growing season is very labour intensive.  The fruit trees grow from a shoot to 
maturity (which is about 1.5 metres high) in three months and must be tended to in 
accordance with a very tight schedule so that the health of a tree is not compromised.  I 
do one circuit through the nursery (consisting of 40 hectares) once every 2 weeks on a 
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very tight schedule. If the work is delayed be even a week then the cost of production 
may increase by 20% or 30%. 

18. The nursery is required to employ anywhere between 45 to 100 seasonal employees
depending on market demand to do the field and tree work.

19. Seventeen of the current seasonal workers are overseas workers from East Timor:

a. The farm is an ‘Approved Employer’, and so can engage those workers through
the Federal Government’s Seasonal Worker Program (the SWP).

b. They have all returned to work for the farm each year for the past five years.

20. In addition, to the SWP Workers the farm employs a fluctuating number of backpackers
depending on the how successful the season is.

21. At the beginning of the 2020 growing season, because of the closing of international
borders as a result of COVID 19, we were not able to get our usual SWP workers and
so had to engage a greater proportion of backpackers and local international employees
on bridging visa class A.

22. Prior to the closing of international borders, at Mossmont Nurseries about 30% of our
staff were engaged through labour hire providers. With the closure of borders and very
limited access to international workers the proportion of labour hire workers is more
like eighty percent.

23. Mossmont Nurseries’ policy is that whenever a task is new or unfamiliar, before
offering the work at piece rates, we would offer to pay workers hourly rates for a two
days ‘buffer’ period, so as to allow them to become familiar with the work before
shifting onto piece rates. Frustratingly, many Backpackers fail to return for work after
that two day ‘buffer’ period. This was a problem before COVID-19, when roughly half
of the backpackers would not return to work after the 2 day ‘buffer’ period.  Now none
return after that ‘buffer’ period.

24. We have also found that the backpackers who continued to work at Mossmont
Nurseries and persisted with piece rate would exceed the hourly rate within a two-week
period. They in turn, would continue employment with us and become very productive
workers.

‘Tree Work’ Technique and Piece Rates 

25. There is a lot of work on the farm, which is not paid piece rates, including weeding,
staking, grafting, and collecting cuttings and rubbish. I don’t use piece rates for this
work because either it is too difficult to calculate a rate or because I am concerned that
it would result in a lower quality of work because the workers would rush.

26. Whenever an employee works with a tree (“tree work”) during growing season they
are paid piece rates pursuant to the Horticulture Award.
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27. The ‘tree work’ tasks for with the workers are paid piece rates include: 

a. Training, which involves training the tree to grow straight from when the tree 
reaches about ankle height and until it is harvested. 

b. De-suckering, which involves removing ‘suckers’ from trees, which are 
effectively excess limbs based at the bottom near the ground. 

c. Pruning, which involves removing all branches from the tree when the tree 
reaches sales height. 

28. The amount of each piece rates varies depending on the task. There are different piece 
rates for each of the individual ‘tree work’ task and those rates are listed in the piece 
rate agreements. 

29. The amount I set each piece rates at is based on the rate paid for the previous season 
but — drawing on the farm’s history of growing the trees, and my experience with the 
work, our workforce, and farming in general — I vary that base rate depending on the 
condition of the tree, climatic weather conditions (e.g. hot weather which produces less 
productivity), quantity of weeds, the nature of the workforce, etcetera.  

30. I also build a buffer of about 30 minutes per day into the piece rate to allow the 
pieceworker to perform sundry task, such as walking between rows or checking they 
have not missed anything, which do not directly contribute to their productivity and 
therefore their earnings. 

31. In addition, I frequently test the piece rates which I have set.  

a. When a change of task has occurred during the growing season, I spend 1 or 2 
hours working a row at an average (not my fastest) pace to test the correctness of 
the piece rate.  

b. Taking into account my background, current role and physical makeup, I should 
be able to earn between $30 and $35 per hour.  

c. If the rate I have set (in accordance with the process described above) would not 
enable me to make that hourly rate then I adjust it (always up) accordingly. 

32. Furthermore, I back check the productivity and earnings of each pieceworker. 

a. Each pieceworker has a supervisor who monitors the workers, the trees and rows 
they are working, and their productive level.  

b. The supervisor maintains records of the number of rows the pieceworker work 
and the number of trees per row throughout the working day. 

c. When a worker commence a new task I liaise with the supervisors at least two 
times per day to check in on the workers’ productivity, tree rate and earnings. 

d. I will modify the piece rate (always upwards) to ensure that it complies with the 
legal requirements.  
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33. Most of our experienced SWP workers are motivated to work and make money and
have a number of years’ experience are actual much faster than me. Their minimum
hourly earnings on a less productive day is $30 and they will make $60 on a good day.

34. Annexed hereto and marked “A” is a copy of questionnaires completed by a number of
our employees.

35. The essential reason I use piece rates is because it makes for a more productive
business model. I use them not because piece rates allow me to pay employees lower
wages. I use piece rates because they allow me to get a much better return on my
investment in labour.

36. I am quite discerning in regards to the employees who I will offer work which is paid at
piece rates. I only do this where I can be confident that they will work at an average (or
better) pace because if they do not work at the necessary pace it means that they are not
productive enough.

Consequence if AWU Application is Granted 

37. The main reason I pay piece rates is because they are mutually beneficial. They allow
the pieceworker to earn very good money, generally much better than they would on
hourly rates, while the farm gets a significant productivity boost.

38. Some jobs such as weeding cannot be placed on piece rates because it varies from one
row to another. Therefore, on these tasks the employees are paid on the hourly rate.
When tasks such as these are conducted a common occurrence which we observe is that
they tend to move at the same speed and the noise level is somewhat louder. When
piece rate work is conducted workers tend to be much quieter and are spread unevenly
down the row based on their own productivity. A worker no longer wants to be working
at the same productivity as their colleague because they are incentivised to earn more
money.

39. Also, given my experience with backpackers and the productivity levels I generally
expect from them, if they were on hourly rates — even if they continue to constitute
just 30% of my workforce which this past years has shown is not guaranteed — then
the farm would not get an adequate level of productivity to enable it to cover their
wages.

40. The proposed AWU amendment to the Award creates a disincentive to me engaging
backpackers, if that is even possible. That means that I would have to be much more
selective about the backpacker I engage.

41. In addition, I would have to let workers go who are not working as productive.

42. Another major issue with this proposal is that it will greatly affect some seasonal
workers under the seasonal workers program who are less productive. From my
experience, some seasonal workers on the program are not capable of or not interested
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in making large amounts of money. Some are happy with making less because they are 
able to save money to send home and better their families income.  

43. If this base income was to come into effect, I may be forced to terminate the seasonal
worker during the season and intern be selective in who I re-employ for the following
season as the employees productivity is not viable. This would be a massive shame as
some SWP employees have waited up to 5 years to get this opportunity to work in
Australia and may not get another opportunity for a long time after.

……………………………………. ………………………………………….. 

Jonathan Richard Moss Date 
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IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

Statement of Leleiga Fetui 

On 9 June 2021 I, Leleiga Fetui, farm worker, of 

Victoria, STA TE: 

1. I was born in and am originally from Samoa.

in the state of 

2. I have been in Australia for about 18 months, since December 2019, because the
Australia's and Samoa's international border closed following the outbreak of COVID
19 and the Australian government began offering visa extensions to farm workers.

3. I am currently working through the Seasonal Worker Program for
- at Silver Orchards as a general farm hand. I have been working in that

capacity for Rien and Maurice for five years.

4. I am employed as a casual employee working exclusively as a farm labourer, mostly

picking apples and pears but also doing other work in the orchard such as netting,
thinning, pruning, and irrigation.

5. When I am doing any work other than picking, l will be paid hourly rates of $24.80 as a
Level 1 worker under the Horticulture Award 2020. On those wages I earn roughly
$800 to $900.00 a week.

6. When I am picking fruit, I am paid piece rates. In a typical week working about 38

hours, on piece rates I earn roughly $1,500.00 per week depending how I am feeling.

7. Attached and marked "A" are copies of two of my payslips for the weeks ending 04
October 2020 (when I was paid hourly rates and earnt $967.07) and 2 May 2020 (when

I was paid piece rates and earnt $1,575.00).
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IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

Statement of Matthew Charles Benham 

On 9 June 2021, I, Matthew Benham, farmer, of , in 

the State of Queensland, STATE 

Background 

1. I am a fourth-generation farmer from Gayndah, Queensland. I grew up on a farm and I

have been farming my entire life.

2. I have a 2-year horticultural diploma.

3. I currently sit as Queensland representative on the Citrus Australia Regional Advisory

Committee. I am also on the CA Pest and Disease Prevention Committee, and I sit on

the Gayndah Fruit Growers Committee.

4. My farm business trades as Top Citrus. My role on the farm is Operations Manager, but

in practice I run the farm and am involved in all aspects of its day-to-day operations

and administration.

5. The farm business consists of 130 hectares over three orchards, almost all of which is

dedicated to growing citrus fruit.  These are mandarin, lemon, limes amongst others.

Mandarin and lemons are the main produce.  We have 7-8 different varieties of

Mandarin, including Imperials, Royal Honeys and Murcott.

Farm finances and peak seasons 

6. The annual turnover for all crops grown is in the range of $5-7 million per calendar

year.  This varies enormously according to the particular season.
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7. Our wage bill, as a proportion of operating costs, is approximately one third of our 

annual turnover.  

8. Peak season for the farm is between the months of March-August, during which the 

fruit is harvested.  Pruning takes place from June to September.  In March we harvest 

lemons and grapefruit.  We also harvest lemons in November to December, just not big 

volumes. We do crop thinning December to February. 

Employment details 

9. The farm employs 10-12 permanent employees who perform spraying, slashing, 

pruning and fertilising roles. During peak seasons, these employees will supervise 

seasonal picking and packing employees. Of those employees, 3-4 will be supervising 

pickers, picking bins up that have been filled with fruit, and other tasks during harvest. 

10. Our permanent employees are all close family and local Australian residents. 

11. Our seasonal workforce typically consists of 40-60 pickers and an additional 10-15 

packers who work alongside permanent staff.  I don’t know the precise details from the 

labour hire contractor, but I believe that he keeps them around for harvesting other 

crops, such as blueberries. 

12. Most of our pickers are located semi-permanently in the local are and sourced through a 

contractor. Our packers in the packing shed are typically backpackers – although it has 

proved very difficult to source backpackers over the last year. 

13. Contract rates are paid according to what pickers earn, which is itself calculated 

according to what rate the average competent worker is capable of picking in the 

paddock, and the contractor will be paid a set percentage on top of that amount. 

14. Piece rates themselves vary season-to-season, and we rely on our expertise and 

understanding of what different fruits are worth and our output to determine the rate 

payable per bin. If the quality of our output improves, we will adjust the rate upwards 

as necessary. 

15. I have endeavoured to provide copies of some de-identified payslips to illustrate how 

piece rates are used and calculated, and how much the average worker stands to earn. 
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Picking and packing technique 

16. Lemon harvest pickers will generally work from midday until 5:30-6. For other 

varieties, workers may work from around 7:30 to 3-5:00. This will come down to the 

drive and motivation of individual workers.  In the case of lemons, we have to pressure 

test and pick in the afternoon to ensure that they have dried slightly on the trees, before 

picking.  Those same pickers usually move to Mandarins which need thinning during 

the early season to reduce crop loads.   

17. Pickers are provided with clippers, a ladder, and a picking bag, and will be either 

picking for size, colour, or stripping all fruit. They are issued a guide and sizing ring 

that provides a reference for the correct size and/or colour of fruit in the field. They will 

clip or (for some varieties of fruit) snap the fruit from the stem and place it in the 

picking bag. Each worker has an individual bag which determines their rate of pay. 

18. Our contractor is Nepalese and provides mostly Nepalese workers, who are fantastic 

workers. We do not hire a large number of backpackers.   

19. We do you do visas checks to make sure that the visa workers are entitled to work in 

Australia. 

Industry reliance on piece rates and employee views 

20. Our industry absolutely relies on piece rates. When used correctly for work such as 

picking and packing, productivity and earning potential for workers goes way up. 

Introduction of a minimum hourly rate  

21. If a piece rate floor is introduced, I have strong concerns that the rate of productivity of 

many workers will drop down to a level corresponding to the minimum hourly rate, if 

not lower. 

22. That is going to cost money, meaning it will drive our costs up.  Whilst we have a 

labour supply for the present, we do not know what the future holds.  If the farm 

(directly, or through our labour hire contractor) needs to add backpackers or other visa 

holders to our labour mix, we will have to assess how these workers perform, in order 

to dismiss employees who are not performing.  
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23. Another indirect cost is the effect hourly rates will have on the number of pickers 

employed.  If the farm has unmotivated pickers, then it’s likely we will need at least 

20% more to get the same amount of work done.  We supply each picker with roughly 

$1000 worth of equipment, including bags, ladder and other equipment.  In the case of 

some crops (such as lemons, which are currently at an all-time low in price) this is 

likely to mean a particular crop is uneconomic.  

 

 

…………………………………….   ………………………………………….. 

Matthew Charles Benham    Date 
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IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Ho1ticultural Award 

STATEMENT OF MICHELLE DISTILL 

On 9 June 2021, I, Michelle Distill, fanner, of 

Tasmania, ST ATE 

Background 

in the State of 

1. I am a farmer, having been born and raised on the fann. My family are fourth

generation orchardists, and I have over 20 years direct experience farming.

2. I currently operate an orchard in Spreyton, Tasmania, on which we grow apples and

cherries.

3. I also operate a juicing facility and cidery in which we produce juice and cider from our

own apples and cherries.

4. The fann is approximately 86 hectares in size, of which 50 hectares is apples, 14

hectares is cherries, and the remainder is fallow ground. We mainly grow Gala; Fuji,

and Pink Lady. These are the main varieties, and are specifically eating apples. We

also have some apples which are specifically for the cidery. The majority of the

cherries that we grow are Lapins.

Farm .finances 

5. The annual turnover of my farming interests is between $6 to 7m per ammm.

6. Our employment expenses are approximately $2m per annum which is around 50% of

our operating costs. In some years, the costs of labour are greater than one-third of the
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9IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 
Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

STATEMENT OF REGINALD JOHN BROWN 

On 9 June 2021, I, Reginald Brown, Farmer, of , in the State of 
Tasmania, STATE 

Background 

1. I am  and I have worked as a farmer for 60 years of those years,
effectively my entire adult life.

2. I own and operate Sassafras Orchards, located between the town of Sassafras and
Devonport in Northern Tasmania.

3. My farm business consists of 80 hectares of orchards, with an additional 250 hectares
of general use farmland.

4. I grow a broad variety of horticultural commodities, including apples, pears, cherries,
peas, beans, poppies, and onions. I also maintain some livestock consisting of cattle and
sheep.

5. However, I only pay piece rates to workers working in the orchard part of the farm,
where I grow apples, pears, and cherries.

6. Peak season, when we harvest the orchard produce, is the months from March to May
each calendar year.

Farm finances 

7. The average annual turnover of the orchard component of my farm business is
approximately $6 to $7m. The turnover can differ greatly from year to year.

8. The greatest expense that I must account for is employment, at a cost of approximately
$1.3m per annum for wages (including what is spent on piece rates).  This also differs
greatly.  It is often around a quarter to one-third of turnover.
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9. In addition, the business usually spends approximately $400,000 on securing workers
through labour hire arrangements, although this year because of labour shortages we are
more reliant on labour hire so that this financial year the spend would be about
$700,000.

Employment details

10. All of the farm’s administrative and office work is done by my own family, with the
assistance of one permanent local employee.

11. Most of the work on the ‘non-orchard’ part of the farm — that is the part of the farm
which does not grow apples, pears and cherries — is done by myself and my son.

12. The orchard employees 20 longer term staff, pruning, spraying and generally tending to
the orchid.  We will engage an additional 9 Ni-Vanuatu through a labour hire company
for picking and pruning on the orchard for 9 month periods, and we have a further 10
casual employees working year-round in the packing shed, and

13. During harvest we generally have a further 100 to 150 casual workers on the orchard at
any -time during harvest seasons; in total we would ordinarily hire 400 people over the
course of a single season.

14. The pickers and packers employed within the orchard (where I grow apples, pears, and
cherries) are paid by piece rates.

15. This extends to permanent staff, who are usually paid hourly rates, except during
harvest when they are paid piece rates. They prefer this arrangement as it allows them
to earn more money.

16. During our peak seasons early in the year we typically rely upon backpackers for
temporary roles picking and packing.  The number of backpackers was greatly reduced
in 2020 and again in 2021.

17. Usually:

a. approximately 80% of the pickers are migrant workers in Australia on the
working holidaymaker program

b. the remainder of our picking workforce is sourced from labour hire operators,
who come from Vanuatu under the seasonal worker program.

c. Interest from local people is insufficient to actually complete picking in the time
required.  The local numbers of students and others do not amount to enough
pickers to go around.

18. I typically find it very difficult to find sufficient staff to meet seasonal requirements for
picking and packing.

Harvest Working Arrangements 
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19. Our harvest workforce and labour needs are managed as follows: 

a. Harvest workers can arrive for work on the farm at any time between 8:50am and 
4:30pm. 

b. When a worker arrives on the farm for the first time they complete wage 
declaration form, are allocate them a “bag number”, and provide with a picking 
bag with a corresponding number . 

c. They will collect the fruit they have picked in the picking bag, and when the bag 
is full they transfer it to their bin.  

d. When the picker’s bin is full the picker will notify a tractor driver. 

e. The tractor driver will fill out a ticket, in triplicate, identifying the worker’s 
initials, their bag number, the type of crop they picked, and where it was picked.  

f. One copy of the ticket is stapled to the bin, one copy is retained by us for 
bookkeeping purposes, and one copy is kept by the worker. 

g. When the worker finishes for the day, which may be at any time before 4:30pm, 
they do not check with or even notify us. They simply return their picking bag up 
on the shed and leave. 

h. At the end of each day we check all that all of the picking bags have been hung-
up in the shed to confirm that all pickers have left for the day. 

i. The picker may (and usually will) return at any time the next day, collect their 
picking bag from the shed and commence picking with limited supervision from 
us.  

j. They follow the same process for each day of the week. 

k. At the end of the week the picker deposits all of their tickets in the payroll box for 
processing.  

20. We do not closely supervise the coming and going of workers: 

a. There may be up to 100-150 or more people working the orchard at any one time. 
Closely supervising that number of employees on my farm would require a 
significant administrative effort, in excess of what is required now.  

b. Many workers will only work a few hours at the beginning or end of the day, as 
the move between farm which pick different crops at different times; e.g. they 
may start picking berries at Costas Berries from Monday to Wednesday and then 
pick with us on Fridays.    
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Use of Piece Rates and Employee Earnings 

21. Piece rates are paid to all picking and packing employees hired on the farm.

22. Primary Employers Tasmanian, a body which provide Tasmanian farmers with
employment and industrial relations advice, has suggested $42.20 per bin of apples as
an indicative piece rate.

23. Their calculation is as follows

a. In typical conditions the average competent picker can ‘strip pick’ — that is pick
all of the fruit off a tree — five 46 inch by 46 inch by 24 inch bins of apples per
day.

b. From 01 November 2020, the piece rate must enable the average competent
employee to earn $211.06 per day.

c. It follows that the average competent employee must at least be able to earn
$42.21 per bin.

24. Using that suggestions as a guide, I added another $2.80 per bin for the 2021 season
and to allow for slower workers, and very wet or cold picking conditions, so that I am
presently paying $45 per bin.

25. At that rate, the top 25% of our currently employed pickers earn at least $300 per day,
with the most productive workers earning in excess of $400..

26. Occasional some piece workers will pick at a rate of just two bins per day. Those
workers will earn less than $90 per day. They usually reside locally and apply for the
work to satisfy a requirement to continue to receive government social security
payments. They work on the farm for a very short-term and have a poor work ethic.

27. In my experience, if an employee is not earning at a rate which is at least equivalent to
the ordinary hourly rate plus 15% then they will not keep working for the farm.

Sale of produce

28. The sale of produce that we grow is completely market driven.  We sell to the two
major supermarkets, Coles and Woollies and we have no control over the price we get,
or the quantity of produce that the supermarkets will buy.

29. We use cold storage as a means of getting apples to market at different times of the
year.  This places quite a bit of pressure on us to ensure that the quality of the applies is
to a standard acceptable to the purchaser.  Anything less, on the side of quality control,
can mean that the produce is not sold, or is sold at a greatly reduced price.
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Introduction of a minimum hourly rate 

30. We rely upon piece rates because they are practical and stimulate productivity. In my
experience any worker on piece rates will pick at double the rate they would pick on
hourly rates.

31. I believe that if a minimum rate were introduced, productivity would be affected to
such an extent that we would be forced to sell our orchard as it would be unsustainable
to continue business at a halved productivity rate. Alternatively, I would try to employ
only Pacific Island Workers, as they have demonstrated a willingness to do the hard
physical work which my farm requires.

32. If we decided not to pay piece rates, this would greatly change the nature of picking.
Piece rates are such a motivator, it is likely many workers would simply not turn up as
there would be no incentive to work and earn at a higher rate.

33. We also employee a number of worker on aged pension who have told me that they
want to earn less than $180/week so that their income does not compromise their
entitlement to pensions. Piece rates allow them to do this while working at their own
pace.

34. If the Award was varied to require us to keep a record of hours worked then we would
cease to directly employee and would outsource our labour needs to labour hire
licensing providers who can provide workers under the Seasonal Workers Program as
we could not afford the additional administrative and cost burden.

……………………………………. ………………………………………….. 

Reginald John Brown Date 

3053

3053



IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

STATEMENT OF RICHARD GURNEY ECKERSLEY 

On 9 June 2021, I, Richard Eckersley, farmer, of 

Western Australia, ST A TE 

Background 

in the State of 

1. I currently own and operate Y ambellup Estate, a horticultural operation in Harvey WA.

2. I am a 4th generation fanner, was born on the farm, and have been working on fanns for

26 years and have owned and operated the farm since 2008.

3. I currently possess a Certificate III in Horticulture.

4. I have previously been the Chair of WA Citrus and have stood on the Regional

Horticulture Advisory Committee.

5. The farm consists of approximately 100 hectares of citrns fruit (mandarins, oranges and

lemons), avocados and wine grapes. Of the citrus fruit, the main one is mandarins.

Farm finances 

6. The annual turnover of my fanning interests is approximately $2m per annum.

7. Our employment expenses are about 30-40% of our annual turnover.
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IN THE FAIR WORK COMMISSION 

Fair Work Act 2009 (Cth) 

Matter No.: AM2020/104 

Re Application by: Australian Workers Union 

In respect of the MA000028 Horticultural Award 

STATEMENT OF AKATA UATA 

On the 10  June  2021, I, Akata Uata of  in the State of New 
South Wales, state as follows: 

1. I am a volunteer member of Multicultural Council of Griffith. My role within the
council is helping with organising activities and providing translation support as
needed.

2. I grew up in Griffith and have lived here since my childhood. My parents came
from Tonga, looking for better opportunity in Australia. Not long after our arrival,
my parents relocated to Griffith. My parents mainly worked on farms when I was
growing up. I would also work at the farms after school from time to time. While I
don’t do farm work anymore now, I still have extended family and friends who
work on the farms. An individual can earn decent income, more than minimum
wage, from fruit picking work when they are competent.

3. Fruit picking work provides the opportunity for wide range of the community to be
able to participate in work. Those who work on farms doing fruit picking might not
have many other opportunities to do work elsewhere.

4. For example, I know a lot of workers from my Tongan community in the area who
are slower in their pace of working, either due to their age, physical ability or other
reasons. Farm work is their only option as they would not be suitable for other work.

5. Should the minimum payment by hourly rate be implemented, these workers will
lose the ability to participate in work as the farmers will likely stop employing them.

6. Sometimes, when there is a need for money raised in the community.  Especially to
be involved in building a church or a hall.  Individuals cannot come up with such an
amount.  After discussion, the islanders will pick together, and donate the funds from
the picking to the church or hall to be built.

7. If slower pickers are not hired, this will mean that ‘community groups’ will no
longer participate in picking.  If slower workers are not permitted to pick with piece
rates, then that will change the way such work done on farms.

8. It will be very hard if farmers are forced to let these less productive workers go, as
the working environment on these farms turns into a family. These workers would
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work at their own pace and work at times that suit them. These workers have been 
there for a long time and have built close relations with the farmers.   

........................................................ Date: ......................................... 
Signature 
Akata Uata 
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Fair Work Commission 

FAIR WORK ACT 2009 (CTH) 

AM2020/ 104 

APPLICATION BY THE AUSTRALIAN WORKERS’ UNION 

IN RESPECT OF THE MA000028 HORTICULTURAL AWARD 

Submission of the National Farmers Federation 

BACKGROUND 

1. This document is in anticipation of complete oral evidence, including cross

examination.  It is both a summary of the National Farmers’ Federation’s (also ‘NFF’)

evidence and submissions in response to the AWU’s (also ‘Applicant’) written

material, and to the United Workers’ Union (also ‘UWU’) written material.

PART A – SCHEME OF THIS SUBMISSION 

How the AWU and UWU states their case 

2. The AWU’s case in support of its application to the Fair Work Comssion (‘FWC’ or

‘Commission’) falls into the following parts:

a) first, that the pay rates of certain horticultural employees are not in accordance

with the piece rates provision of the Horticulture Award 2020 (‘Award’);

b) second, that the remedy for this difficulty is the inclusion of a back-stop to the

piece rates provisions – one which requires employers to pay a minimum

hourly rate, if a particular employee does not reach the minimum by picking a
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volume of produce equivalent to 15% higher than the minimum rate.  To that 

extent, the piece rates provision will become an aspiration, rather than an 

award minima. 

3. In response, the NFF says three main things.  They appear in summary beneath the 

heading below: 

Opposing the AWU application 

a) the Respondent says that the AWU application in respect of the Award will not 

serve the purposes which are intended.  Chief amongst the Applicant’s aims is 

to make the safety net ‘appropriate’.  This purpose is not served by the AWU 

application.  Instead, the AWU’s application is attended by a series of negative 

consequences which are likely to affect employees engaged by horticulture 

producers and growers, to change the balance of workers seeking work there; 

and are likely to render the industry less productive; 

b) the driver behind piece rates is productivity; and the AWU and UWU positions 

look through this key factor as if removing productivity will have no 

consequences.  Key consequences include the type of employees who will 

obtain work in future; the engagement and utilisation of technology or 

alternative means of farming; and finally dismissing or not hiring certain 

workers who are unlikely to be productive; and 

c) the overall structure of the horticulture industry is such that each grower is 

under sustained pressure.  The first aspect of the pressure is natural – most 

growers experience a rush of work at harvest season, which has the effect of 

taxing their resources and causes them to ‘upscale’ their hiring.  Next, the 

growers are subject to extensive price pressure from both supermarkets (who 
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are a main source of sales).  There is a serious prospect that either the 

administration of the AWU application (or a shift away from piece rates in 

response to it) will put economic pressure on growers. 

Disposition 

4. As is set out in the conclusion at the foot of this submission, below, the Commission 

should dismiss the AWU’s application, on the basis that the safety net currently 

provided under clause 15.2 of the Award is appropriate and sufficient for the 

horticulture industry . 

PART B – EVIDENCE  

Nature of the evidence 

5. The NFF’s evidence is contained in the following statements: 

a) Mr Guy Gaeta; 

b) Ms Michelle Distill; 

c) Mr Leleiga Fetui;  

d) Ms Akata Uata; 

e) Ms Christine (Rein) Silverstein; 

f) Ms Anne Reardon; 

g) Mr Reginald John Brown;  

h) Mr Jonathan Moss;  

i) Mr Brent McClintock; 
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j) Mr Anthony (Tony) Kelly;  

k) Mr Han Shiong Siah;  

l) Mr Matthew Benham;  

m) Mr Richard Eckersley;  

n) Mr Glenn Trewin; and 

o) Mr Ben Rogers. 

6. With the exception of Ms Uata (who is a picker and member of the Tongan community 

in Griffith, NSW) and Mr Leilanga (who is a picker from Samoa) and Mr Rogers (an 

officer of the NFF), the NFF witnesses are either farmers, partners in a growing 

operation or senior officers engaged in horticulture.   

7. The non-growers’ evidence is dealt with in particular below.  

Non-grower’s evidence - analysis 

8. As for the non-grower’s evidence, it can be dealt with shortly: 

a) Ms Uata sees social utility in the performance of work by community 

community groups – see [5]-[6] of the Uata statement.  This has the 

potential to alter the way that work is done on farms in the witness’ region 

of NSW, mainly around Griffith; 

b) Mr Fetui is a non-resident of Australia, who travels to Australia under the 

Seasonal Workers Program, to perform picking work and as a general farm 

hand: Fetui statement [3].  Mr Fetui occupies a position of prominence in 

his community in Samoa and this prominence (as a chief) places in a 

position to assist his wife’s family, including financially: Fetui statement 
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[10], and expresses concerns that the work he has previously done in picking 

will be altered – in particular, by him working fewer hours per day or if the 

money he were to earn could be capped: Fetui statement [12].  

Significantly for this witness, the economic factors which drive him to work 

in Australia are the same factors which would cause him to work elsewhere, 

if the opportunity to earn piece rates did not eventuate: Fetui statement 

[14]; and 

c) Mr Rogers deals with some of the background to the Award Modernisation 

process, and the operation of each of the Award Modernisation Statement, 

the WR Act and the Minister’s request to the then Australian Industrial 

Relations Commission to modernise the awards system.  Significantly, Mr 

Rogers exhibits both the ‘exposure draft of the Horticultural Award, and the 

later ‘First Draft’.  This first version of the Award later was revised in 

favour of the ‘Second Award’, also exhibited by Mr Rogers. 

9. I now turn to an analysis of the growers’ evidence. 

Analysis of the evidence - growers 

10. The NFF’s evidence shows a cross-section of growers, with great variety.  That variety 

extends to sizes of the business operations; geographic regions and a variety of produce 

grown. 

11. The NFF submits that a summary of that evidence would be: 

a) horticulturists experience an explosive growth in activity and employment at 

the point of harvest: Gaeta statement at [3], [6]; Han Shiong Siah statement 

at [9]; Trewin statement at [10] .  Some harvests have a longer window for 
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that harvest (see Han Shiong Siah statement at [11]); whereas cherries and 

other more delicate produce have a shorter window; 

b) the picking is a learned skill, and one which requires technique:  Reardon 

statement at [15]; Distill statement at [11].  In addition it is also largely 

unsupervised (see Reardon statement at [23]), but cf Gaeta statement 

paragraph [8] and subject to quality control checking - Distill statement at 

[11]; Silverstein statement at [28] ; 

c) consistently, the growers endeavour to identify the proper rate to be paid to 

their harvest employees, whilst observing the terms of the Award:  (see Han 

Shiong Siah statement: such as [23]-[24]; Moss statement: the detail in [25]-

[26];  Trewin statement: at [22]; see Gaeta statement at [10]) and some use 

an external source of information (such as a growers’ group) see Reardon 

statement: at [24]).  In each case, this is not a situation of deliberate non-

compliance, such as the AWU and UWU contend.  Rather it is the polar 

opposite; 

d) in each case, the advent of changes which the AWU proposes would create 

widespread changes to the way work is performed.  The witnesses take time to 

emphasise how this could lead to foreseeable and negative consequences, 

which are identified in detail in the NFF’s statements; 

e) some growers identify labour shortages as an issue (McClintock statement: at 

[18]; Gaeta statement at [7]; Moss statement at [21]; Kelly statement at 

[14]); others say that they would not continue with piece rates (Trewin 

statement: such as)  and others say that they would apply technology or take 

other steps (such as Reardon statement at [36]; cf Han Shiong Siah 

statement at [40], [41]); or move to high density farming (McClintock 
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statement at [29]; or increase supervision in the orchard (Kelly statement: at 

[32(a)]).  Given the diverse nature of the growers giving evidence, this is 

understandably a far from uniform picture; 

f) termination of employment or failure to hire employees who are (or are 

perceived to be) less productive is a consistent theme:  see Moss statement 

[43];  Kelly statement at [32(b)]; Distill statement at [28], [30];  

g) where the evidence becomes more consistent is on the negative effects of 

altering piece rates;  many of the witnesses identify that the piece rates alone 

support productivity (Moss statement at [39]; amongst most of the other 

statemetnts filed).  Some witnesses give details of altering farming 

arrangements (McClintock statement at [29]); nearly all of the growers give 

reasons why they say that productivity would be affected, and profitability 

might be endangered.  In summary of these points: 

i. as to productivity, Several give examples as to how that 

productivity will be likely to be lost, if an underpinning hourly rate 

emerges.  This has the force of reasoning behind it;: and 

ii. as to profitability:  see Gaeta statement: at [14]; amongst others.  . 

12. The evidence of the growers is a disparate set of evidence, but with an underlying 

theme; that growers do not dictate the terms of their prices, and are subject to such 

events as reductions in market prices and failed crops.  They are heavily dependent upon 

labour, including spending between one-quarter and one half of their turnover on this 

one source of expenditure.  This means as a matter of logic, that the growers are 

uniquely unable to absorb cost increases and over-runs, compared to other businesses, 

which may have more price flexibility. 
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13. The weight given to the NFF’s statements should be clearly emphasised:  these 

statements are direct evidence from the ‘coal face’ of growing – they have the force of 

reason to them, and present a coherent (though not identical) picture of the current state 

of this significant aspect of food production in Australia.  They are supported by the 

survey responses at exhibit ‘F’ of the Rogers statement. This evidence is compelling 

and should be accepted in preference to the global, general and more remote assertions 

in the AWU’s material. 

PART C – LEGAL QUESTIONS 

Power to vary an Award 

14. There seems little dispute that the power to vary an award: 

a) is the exercise of an arbitral power:  ARU v Victorian Railway 

Commissioners;1 see also Re AMWU; ex parte Horwood Bagshaw Ltd;2 and 

Re Brack; ex parte Operative Painters and Decorators Union of Australia;3 

b) is the exercise of a discretionary power: subject to the statutory considerations 

which apply to variations under the FW Act.   

15. The NFF submits that under previous legislation4 the jurisdictional fact of an industrial 

dispute’ is not an element in the current scheme of the legislation.  In its place, the 

prime mover behind the process of award modernisation which resulted in the Award in 

its present form were: 

1  (1931) 30 CAR 766 and 767-8 (Full Court). 
2  (1987) 76 ALR 389, per Wilson J. 
3  (1984) 51 ALR 731 (Full Court). 
4  See sections 27 of the Conciliation and Arbitration Act 1904 (Cth); cf the near-identical provisions in sections 
113 in each of the Industrial Relations Act 1988 (Cth) and the pre- reform Workplace Relations Act 1996 (Cth). 
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a) the terms of the ‘Award modernisation process’ which was then contained in 

Part 10A of the post-reform Workplace Relations Act 1996 (Cth);5 and 

b) the request from the then Minister for Employment and Workplace Relations, 

pursuant to section 576C of the WR Act.  . 

16. The NFF submits these are not merely historical or discretionary factors.  As is clear 

from the Rogers statement, the nature of this background is important to understanding 

the current position of the Award, and should form a significant motivating factor 

against the AWU application  

I now turn to the statutory principles which are relied upon by the NFF in this 

submission. 

The statutory considerations in relation to varying the Award under the FW Act 

17. I now turn to the statutory considerations . 

Section 134(1)(a) considerations lieu 

18. Section 134(1)(a) requires the Commission to consider the relative living standards and 

the needs of the low paid.  The NFF submits that, in contrast to the AWU and UWU: 

a) the present Award terms enable the average (competent) piece workers to 

earn 15% more than the amount which the FWC has assessed as adequate 

for a reasonable living standard.  Quaere whether the ‘fall back’ of the 

hourly rate is warranted for most workers; 

b) most workers who rely on piecework (i.e. those who are ‘career’ 

farmworkers) are productive and receive well above the minimum wage (as 

5  For clarity, the expression ‘post reform’ in this context is designed to indicate post transitional legislation.  See 
in particular, references to the Award Modernisation Statement [2008] AIRCFB 550; and the Award 
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the union subs at (c) have it, they would avoid the work if they were being 

exploited). 

c) the AWU’s application would also restrict growers to hiring experienced 

and productive workers, either jettisoning or not hiring those who are (or 

appear to be) less productive.  This would have a natural effect of reducing 

access to jobs and wages for certain workers. 

Section 134(1)(b) consideration 

19. Section 134(1)(b) requires the Commission to consider the need to encourage collective 

bargaining.  The NFF submits that, this is a neutral factor for the following reasons: 

a) there is no evidence that a ‘floor’ in the minimum hourly rate would lead to 

any consequence at all, such as bargaining.  This is not part of the AWU and 

UWU’s case, and is not coherently put; 

b) in an industry notorious for the low incidence of bargaining, this is at best a 

neutral factor.  This has a potential contrast to the AWU’s submissions, to 

the effect that bargaining generally results in higher wages, but in the 

AWU’s submission piece rates may cause wages to fall. 

Section 134(1)(c) consideration 

20. Section 134(1)(c) requires the Commission to consider the need to promote social 

inclusion through increased workforce participation.  The NFF submits that the AWU 

application is thoroughly against this point, because: 

Modernisation decision at [2009] AIRCFB 345  
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a) an hourly rate, as an appendage to the piece-rate will tend to reduce the 

employability of those who are not productive in picking and other 

harvesting; 

b) NFF’s statements show that increased supervision and selective hiring are 

likely to result from the AWU’s application.  This stands in some stark 

contrast to section 134(1)(c) and militates against the application being 

granted. 

Section 134(1)(d) consideration 

21. Section 134(1)(d) requires the Commission to consider the need to promote flexible 

modern work practices and the efficient and productive performance of work.  The NFF 

submits that that the AWU application is contra this element, because: 

a) nothing about the reduction in positions, or the reduction in offers to 

‘slower’ workers can be described as being in accordance with section 

134(1)(d).  In other words, this is contraindicated; 

b) no evidence goes to the conclusion that the presence of piece-rates in the 

horticulture industry discourages workers, and thus needs remedying.  The 

opposite is in evidence, both in the Fetui statement and in the Uata 

statement (as well as anecdotally in some of the conclusions expressed 

where growers indicate workers returning to pick at harvest, over several 

years)  This evidence should be accorded its appropriate weight; 

Section 134(1)(da) consideration 

22. Section 134(1)(d) requires the Commission to consider the need to provide additional 

remuneration for overtime, unsocial, unpredictable hours.  The NFF submits that that 

the AWU application is neutral to the conclusion sought: 
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a) the 15% loading in the Award was not intended as a replacement for other 

entitlements which are not included in the piece work scheme of the Award, 

and accordingly this factor is neutral in relation to the making of the AWU 

application; 

b) harvest workers are true casuals (in contrast to other industries where 

regular work is available).  They supplement the standing workforce for a 

specific and intense period of time, working variable hours and are 

compensated for this accordingly.  The AWU application would reduce the 

likelihood of this compensation continuing; 

c) harvest workers are not obliged to remain for a whole harvest, season or 

other period – there is evidence of growers paying bonuses to secure 

workers’ continued attendance.  The AWU application would not alter this 

factor and is neutral. 

Section 134(1)(e) consideration 

23. The NFF makes no submission on this point, as the section is likely to be neutral. 

Section 134(1)(f) consideration 

24. Section 134(1)(f) requires the Commission to consider the effect on business, including 

productivity and employment costs.  The NFF submits that that the AWU application is 

entirely contra to the conclusion sought by the unions, because: 

a) the addition of an hourly rate as an alternative to the 15% loading in the 

Award will have a significant impact on productivity. In effect, some 

growers will not offer piece rates; others will selectively hire to remove the 

double-administration. Still others will employ technology to reduce their 

exposure to labour; 
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b) the proposal by the AWU is vastly less efficient than the current Award 

system. In effect, keeping additional records and supervising employees 

(including to check for efficiency) will entail more staff to be employed by 

the grower.  This is far from efficient; and 

c) contra to the AWU’s submission, the inclusion of a ‘floor’ as an hourly rate 

does not militate towards compliance, for those who may not be complying 

now. Nor does it encourage compliance; it is merely an additional 

administrate task to be done by a sector of business that is less able to 

absorb the cost than other sectors might be. 

Section 134(1)(g) consideration 

25. Section 134(1)(g) requires the Commission to consider the need to ensure a simple and 

easy to understand, stable and sustainable modern award system.  The NFF submits 

that that the AWU application is entirely contra to the conclusion sought by the unions, 

on the basis that: 

a) the additional burden of administration is neither simple nor easy to 

understand; 

b)  as is submitted above, the addition of an hourly rate as an alternative to the 

piece rates model does not ensure or even encourage compliance; and it may 

lead to disputes in circumstances where the amount of picking is close the 

threshold, and yet one party wishes to be paid the hourly rate (or vice versa, 

to pay the hourly rate).  Such an incident is far from simple, and should be 

discouraged. 
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Section 134(1)(h) consideration 

26. Section 134(1)(h) requires the Commission to consider the likely impact of any exercise 

of modern award powers on employment growth, inflation and sustainability.  The NFF 

submits that that the AWU application is again entirely contra to the conclusion sought 

by the unions, because: 

a) each of labour costs, access to labour and the element of productivity 

(referred to above) will be negatively affected).  This cannot help but have 

an effect in turn on the chain of food production in a large number of sub-

sectors of the horticulture industry; 

b) growers have (in the NFF statements) given their views on altered plantings 

of crops, use of technology and selective hiring.  This is a normal and 

natural response to an additional burden of administration which the AWU 

application contemplates.  This is precisely what makes the AWU 

application contrary to this element of section 134. 

Conclusion and disposition 

27. The Commission should find that: 

a) the nature of the Applicant’s application; and the evidence relied upon, do 

not rise to a level requiring amendment of the Horticulture Award; 

b) alternatively, the lack of link between the AWU’s evidence and submissions 

(and the purported ill that the AWU is attempting to remedy) demonstrate an 

insufficient causative link.  Put slightly differently, even if there is a cure 

needed’ (which is denied by the NFF and counter-intuitive based upon its 

evidence) the union’s posited remedy may not address that perceived 

complaint; 
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c) on the contrary, the downside of reducing productivity and compelling 

growers to alter their employment (in an attempt to retain such productivity 

as may be possible) are salient reasons why the AWU’s application should 

not be granted; and 

d) on the question of the statutory basis of the AWU’s application, this is 

misconceived.  The preponderance of the considerations under the FW Act 

are against the conclusions posited by the AWU.  

28. The Applicant seeks to infer that compliance with the present Horticulture Award (and 

further, the statutory matters including the Modern Award Principles) will be better 

served by that Award after variation in accordance with the AWU’s application. 

29. This is an approach which is misconceived, on several levels.  The first level involves 

the consideration of non-compliance.  If there be wide-scale (which NFF submits is not 

made out, whether from the AWU’s material nor from any other direct source) then 

such a compliance matter is dealt with under the existing facilities of the FW Act.  That 

is only a minor point in favour of an award variation and substantially outweighed by 

countervailing considerations. 

30. In particular, the conclusions of the AWU in relation to compliance have the aspect of a 

hypothetical solution to an unspecified and unexplained problem.  The Commission 

should conclude (on the basis of the NFF’s statements) that vast majority of employees 

whose pay and wage records are specified in the NFF’s material earn greater than 15% 

above the Award minima.  A significant portion of those employees (such as annexed to 

the Kelly statement (at exhibit ‘A’) earn significantly above this sum. 

31. The Applicant further alleges – roundly, globally, and without any objective basis other 

than the Applicant’s own statements, such as Mr Suliman Ali’s – that if the AWU’s 
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application is granted, ‘horticultural workers. . . will be able to clearly understand what 

the minimal [sic] entitlements actually are’.  Given that the evidence is an indirect 

summary akin to a global opinion, this is of near to no probative value whatsoever. 

32. The Commission should dismiss the AWU’s application. 

DATED:   11 June 2021 

 
TIM DONAGHEY 

AICKIN CHAMBERS 
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From: Thomas Cullen <TCullen@nff.org.au>  
Sent: Wednesday, 26 May 2021 3:09 PM 
To: Chambers - Ross J <Chambers.Ross.j@fwc.gov.au>; AMOD <AMOD@fwc.gov.au> 
Cc: Ben Rogers <BRogers@nff.org.au>; stephen.crawford@nat.awu.net.au; Ben.Redford@unitedworkers.org.au; 
'hskene@seyfarth.com' <hskene@seyfarth.com>; 'Hamish.Harrington@aigroup.com.au' 
<Hamish.Harrington@aigroup.com.au> 
Subject: AM2020/104 - NFF Request for Extension of Filing Date 

Dear Associate, 

We write in relation to Matter AM2020/104 - an application by the Australian Workers Union (AWU) to vary the 
Horticulture Award 2020.  

The directions in this matter require the NFF to file evidence and submissions with the Commission by 4pm Friday, 
28 May 2021, per revised directions issued 5 March 2021. 

The NFF has encountered delays preparing our evidence and submissions. Most of our witnesses are smaller growers 
with limited capacity, are remotely based, and are in or just coming out of harvest, so they are difficult to contact 
and have very limited time. In particular, we have made progress on several statements – but we would prefer not to 
file our material, until it is all ready. This is unlikely to be ready by the end of this week. 

As a result, we respectfully apply that a 2-week extension be granted, with consequential changes to the balance of 
the timetable. 

We have notified both the AWU, the UWU, the AI Group, and the Australian Fresh Produce Alliance of this request, 
with each party indicating their consent. 

Our request would result in the following amended timetable: 

• Any parties opposing the AWU’s application to file evidence and submissions by 11 June 2021.
• AWU and those supporting its application to file reply evidence and submissions by 2 July 2021.
• The matter is listed for Mention at a date/time after the 2 July 2021, on a suitable date (as determined by

the Commission).
• The matter be subject of an oral hearing on 13, 14, 15 July 2021 (with 16 July 2021 reserved) commencing at

9am.

We thank the Commission for taking the time to consider our request.  As is the usual practice with communications 
with the FWC, this email has been copied into all other parties. 

Please contact Ben Rogers (General Manager, Workplace Relations and Legal Affairs) at the NFF if you require 
further information in relation to this request. 

Kind regards, 

Thomas Cullen 
Policy Officer, Workplace Relations and Legal Affairs

(02) 6269 5666
0423 834 142
Locked Bag 9 Kingston ACT 2604
14 Brisbane Avenue, Barton ACT
nff.org.au | @NationalFarmers 
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71817522 

IN THE FAIR WORK COMMISSION AM2020/104 

Fair Work Act 2009 s.158—Application to vary the Horticulture Award 2020 

The Australian Workers’ Union  
(Applicant)

Australian Fresh Produce Alliance 
(Interested Party)

Witness Statement of Nicholas David King  

I, Nicholas David King, National Capital / Operational Projects Manager at Costa Group, Berry 

Category, of Range Road Corindi in the State of New South Wales, state:  

1. I make this statement based on my own direct observations and knowledge, or on the

basis of information provided to me which, to the best of my knowledge and belief, is

correct.

My role and background  

2. I am employed by Costa Group (Costa) as the National Capital / Operational Projects

Manager, Berry Category. I am based at Coffs Harbour, New South Wales.

3. Costa is Australia’s leading horticultural company and is the largest fresh produce

supplier to the major food retailers. Costa and its partner growers produce and market

avocados, bananas, berries, citrus, table grapes, mushrooms and tomatoes. Costa

has farms in close to 30 regional locations across Queensland, New South Wales,

Victoria, South Australia, Tasmania and Western Australia, as well as logistics and

wholesale facilities spread across four states.

4. As the National Capital / Operational Projects Manager, I am responsible for

continuous improvements of farming systems and culture to keep Costa at the forefront

of horticultural production.

5. I have held my current role since August 2019. Before that, I worked as an independent

Horticulture Consultant providing project development and peak season/interim

management services for a range of horticulture companies both in Australia and

globally, with a particular focus on harvest and labour. Before working as a Horticulture

Consultant, I worked as the General Manager at Manbullo Mangoes from February
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2017 to July 2018, Operations Manager at Sunnyridge Farms from February 2016 to 

November 2017 and General Manager at Burlington Berries from April 2012 to January 

2016. 

6. Prior to relocating to Australia in 2012, I was employed as General Manager of Kenya 

Horticultural Exports in Kenya and as a Company Agronomist with Wealmoor Ltd in 

the United Kingdom for more than 7 years, spanning March 2003 to December 2010. 

The Company Agronomist role involved developing horticultural compliance of farms 

worldwide, which included regular visits to farms in Asia, South America and Europe. 

My role was to advise and train companies/growers in the latest horticulture and labour 

compliance, standards and developments as required by the UK supermarkets of 

horticultural growers who supply product to them and through their supply chain.  

7. Overall, I have had more than 30 years’ experience in the horticulture industry, 

undertaking a range of different jobs and responsibilities, across Australia and globally, 

and I have held various operational leadership roles in the horticulture industry.  

The Horticulture Industry  

8. The Australian horticulture industry encompasses the production, processing, 

marketing and shipping of fruits, vegetables and tree nuts. Australian horticulturalists 

produce a wide range of commodity groups including but not limited to:  

(a) fruits such as berries, bananas, pineapples, mandarins, avocados, mangos, 

tomatoes, apples, pears, papayas, lychees, cucurbits (cucumbers, rockmelons, 

watermelons and pumpkins), citrus, stone fruit, grapes and “rare and exotic fruits” 

such as durian and jackfruit;  

(b) all kinds of fresh vegetables, including potatoes, carrots, brassicas (brussels 

sprouts and cauliflower), capsicums, mushrooms and zucchinis;  

(c) leafy vegetables, including lettuce, spinach and rocket; 

(d) herbs, including basil, parsley, coriander; and  

(e) nuts such as cashews, chestnuts, hazelnuts, macadamias, peanuts, pecans, 

pistachios and walnuts. 

9. The major horticulture growing areas in Australia include, but are not limited to: 

(a) Goulburn Valley of Victoria; 
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(b) Murrumbidgee Irrigation Area of New South Wales; 

(c) Sunraysia district of Victoria and New South Wales; 

(d) Riverland region of South Australia; 

(e) northern Tasmania; 

(f) southwest Western Australia; and 

(g) the coastal strip of both northern New South Wales and Queensland. 

10. Based on my experience working in the horticulture industry throughout Australia and 

other parts of the world, I can confirm that the matters I describe below as to 

seasonality and variability of crop production, resourcing requirements and the use of 

piece rates across a range of crops and different sizes of organizations are similar both 

domestically and internationally.  

Product and Nature of the Work in the Horticulture Industry 

11. Work across the horticulture industry is labour intensive and predominantly seasonal. 

Resourcing requirements can vary significantly throughout a season, across seasons 

and between farms and regions. This variation can be due to a range of industry-level 

and farm-level factors. For example:  

(a) at the industry level, horticulture companies are required to constantly respond 

to market price pressures and variations in demand and supply, including their 

own supply and broader industry supply, and also retailer product specifications;  

(b) at the farm level, each crop will have a different growth curve and picking season. 

Additionally, challenging or adverse seasonal conditions, weather and crop 

disease can significantly affect production. 

12. Crop growth is seasonal and each crop will have its own distinct picking season. For 

example, in relation to the berries grown by Costa, the picking seasons for various 

regions are as follows:  

(a) for Tasmania: 

(i) for strawberries, the picking season generally runs from November to 

the end of May;  
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(ii) for raspberries and blackberries, the picking season generally runs from 

December to the end of May; and 

(iii) blueberries have a short picking season of only six weeks spanning 

January and February;   

(b) for New South Wales: 

(i) for raspberries and blackberries, the picking season generally runs from 

April to the end of December; and  

(ii) for blueberries the picking season is generally all year round; 

(c) for Western Australia, the blueberry picking season generally runs from May to 

December; and  

(d) for Far North Queensland, the blueberry picking season generally runs from April 

to December.  

13. Further, within the season, it is critical that as the produce ripens, it must be harvested 

within specific windows when the fruit, vegetable, leafy vegetable or nut is at the 

optimal level of ripeness or size.  Because the produce ripens at different rates on the 

same plant, this means that picking must be done repeatedly throughout the season 

at short intervals to harvest the produce that has reached the optimal level of ripeness 

or size before it gets over-ripe, too large or spoils and jeopardises receiving a first-

grade price for the item of produce. This requires a large workforce. 

14. The optimal picking window can vary dramatically across all types of fruits and 

vegetables. Some involve very stringent requirements with respect to picking and 

packing the product. By way of example, each type of berry or other fruit produced has 

its own specific window when the fruit is ripe for picking, as follows:  

(a) for raspberries and blackberries, the window is one day;  

(b) for strawberries, the window is two days;  

(c) for blueberries, the window is 3 to 4 days; and  

(d) for citrus and avocados, the window may extend for one week.  
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15. If produce is not picked within the optimal window, it becomes a lower-grade product 

and does not attract an optimal price in the market. As a matter of good practice, Costa 

and other growers process all lower-grade/outgrade fruit so far as possible for an 

alternative purpose, including for frozen fruit, jam, fruit juice, or in bakery products. 

However, the prices that the grower can charge for waste fruit are dramatically less 

than it can charge for fruit picked during the optimal window, with the additional risk 

this does not cover the cost of production. For example, at the time of preparing this 

statement, the sale price of various berries as optimally ripe fruit versus over-ripe fruit 

are as follows:  

(a) for blueberries — about $30-$70 per kilogram for first-grade produce, versus 

about $4 per kilogram for outgrades;  

(b) for raspberries and blackberries — about $35 per kilogram for first-grade 

produce, versus about $4 per kilogram for outgrades;  

(c) for strawberries — about $18 per kilogram for first-grade produce, versus very 

limited resale possible with the calyx (green top of strawberry) attached.  

16. This means that if labour is not available to pick the produce during the optimal picking 

window, the grower sustains a lower yield of first-grade produce and an increased 

quantity of outgrades. The piece rate increases as workers have to discard the over-

ripe fruit, which means it costs more to pick less first-grade fruit.  

17. The variation in picking seasons for different fruits and regions means that for smaller 

sites with a shorter picking season, Costa is able to facilitate the movement of workers 

in and out of those locations to perform that work. For larger sites with a longer picking 

season, Costa is able to offer longer term employment in the one location.  

18. Costa is generally able to forecast accurately the volume of each fruit to be produced 

for the year. We prepare these forecasts based on a production curve for the specific 

crop which shows how many pieces or kilograms of the relevant fruit are expected to 

grow within specific timeframes. Produce volumes can be impacted by weather, and 

such a variation in volumes due to weather can be very significant for smaller growers 

who do not have a protected cropping system (that is, poly-tunnel structures) or 

geographical diversity.  

19. The accuracy of our forecasting is important because we are in a supply and demand 

industry with optimal picking times. Forecasting enables Costa to plan the labour and 
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resources it will require for picking and harvesting. We overlay our resourcing 

requirements over the production curve for each crop, to ensure we have the 

appropriate resourcing to pick whatever fruit is at optimal ripeness on the given day. 

20. However, it is important to recognise that there are many uncontrollable variables that 

influence the growing and picking of a horticultural crop, including, among others, 

weather (including rain, frost, hail, wind and heat), crop size, fruit set, tree maturity and 

pest and disease. These production variables necessitate flexibility with respect to the 

engagement of labour, often on a daily basis. 

21. Due to the seasonality and picking windows described above, the size of the workforce 

at a particular site can vary significantly throughout the season. Generally, growers will 

require less labour to pick fruit in the early portion of the picking season because less 

produce will be ripe for picking. Volume of ripe produce, and labour requirements, then 

ramp up to a peak during the middle of the picking season and taper off in the late 

portion of the picking season. For example, over the course of a picking season in the 

Corindi/Coffs Harbour region, the total Costa workforce can fluctuate from 600 to 1200 

workers. In Tasmania, the workforce can triple from 500 to 1,500 pickers within a two-

week period.  

Workforce Composition  

22. Based on my experience in managing harvests here and overseas, the workforce in 

Australia is similar to that around the world. There is a variety of skill levels, with a mix 

of transient, local, and “professional” pickers with years of experience. Workers span 

all age groups.  

23. By way of example, prior to the COVID-19 pandemic, the workforce at a Costa farm 

was typically comprised of:  

(a) approximately 40% backpackers;  

(b) approximately 30-40% third-party labour; and  

(c) approximately 20-30% local Australian workers.  

24. Based on my experience, I consider that the local labour percentage is low because 

locals want more secure employment than the horticulture industry is able to provide 

due to the nature of the work described above. Further, the remoteness of regional 
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harvesting work, as well as the itinerant nature of the work, are both factors that 

contribute to the difficulty of attracting local labour. In this regard:  

(a) Where work is performed in remote locations, in a lot of cases the labour 

requirements to perform the harvesting work exceed the population of local 

labour who are available, willing and suitable to perform that work. The 

remoteness of the work locations also means that it can be difficult for employers 

to find suitable accommodation and other community support to attract workers 

to the area. The alternative of having local workers undertake a significant 

commute to the worksite is not suitable or attractive for many local workers.  

(b) Harvesting work is also fairly itinerant. Farming companies and government 

bodies look to find ways to retain workers by promoting and facilitating work along 

a “harvest trail” (that is, following the seasons for certain crops across different 

regions). However, for those local workers who are not able or prepared to travel 

regularly between multiple work locations, the window of available work in their 

local area is generally relatively short. 

25. Costa’s third-party labour is predominantly comprised of workers from the Pacific 

Islands, working through the Australian Government’s regulated Seasonal Worker 

Program. The Costa Berry category has also recently become an “approved employer” 

of seasonal workers under this program, which means that Costa is now able to directly 

recruit and employ workers from participating Pacific Island countries to perform 

seasonal harvesting work. To become an “approved employer” under the program, an 

organization has to satisfy certain eligibility criteria, including that it has demonstrated 

care and support to workers, good workplace relations and immigration practices, and 

understands and agrees to obligations of approved employers under the program. 

Specifically, the employer must:  

(a) employ seasonal workers under a fair work instrument (eg a modern award or 

enterprise agreement) in accordance with the Fair Work Act 2009 (Cth);  

(b) provide a labour plan demonstrating that there will be work for the seasonal 

workers and a backup plan so if the initial work is not possible for any reason, 

there is other work available;  

(c) show that it can supply suitable, approved accommodation, which is audited 

during the stay;  
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(d) supply other third-party audits which have been carried out, including the Sedex 

Members Ethical Trade Audit (known as “SMETA”). This is an ethical audit to 

check that conditions of employment, such as pay, are correct, that services and 

accommodation are up to the standards of the Deed signed with the Australian 

Government, and that staff are being treated appropriately;  

(e) show that appropriate health insurance has been taken out for each worker and 

that pastoral care has been organised (ie. that someone is available at all times 

in case of emergency or any other assistance that is required). 

26. In addition to engaging Pacific Islander workers through labour hire, the Costa Berry 

category has recently started employing them directly.  In my experience as a manager 

at Costa, employing the Pacific Islander workers directly improves worker morale and 

cohesion. The workers have the security of direct employment. A high percentage of 

them return for multiple seasons. Their familiarity with the systems and procedures of 

our farms allows them to be competent on their return, enabling them to earn above 

the hourly rate from the start of each subsequent period of employment.  

27. In relation to backpackers, during the first half of 2020, this component of the workforce 

was not significantly impacted by the commencement of the pandemic. However, in 

the latter half of 2020, the total number of backpackers engaged at Costa farms 

reduced significantly as many backpackers were repatriated home, with no new 

backpackers coming into the country as a result of the pandemic.  

28. In light of the ongoing COVID-19 pandemic, I expect that the composition of the 

workforce will change significantly this year. In particular, I anticipate that Australian 

producers will engage a greater number of Pacific Islander workers via the Seasonal 

Worker Program as compared with backpackers, given ongoing border closures and 

travel restrictions, which will result in fewer backpackers being available in Australia to 

perform this work.  

29. It is difficult to predict when and to what extent the backpacker workers will return to 

picking. I do not believe the re-opening of borders will see a large number of 

backpackers immediately available and willing to work on farms straight away.  I expect 

that the Seasonal Worker Program will continue to be the predominant source of 

harvest labour for the foreseeable future, even though Costa has also undertaken 

recruitment campaigns aimed at increasing the numbers of local hires. 
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Skill Development and Competency  

30. Picking produce is not a highly skilled job.  A picker’s relative productivity on a given 

crop will be determined by their aptitude and attitude.  A worker will be “competent” to 

perform horticulture work when they have the skills, knowledge and practical 

experience to identify when a product is ripe for picking and know how to appropriately 

perform the task of picking (and if relevant, packing) that particular product. A worker 

who is competent on one product will not necessarily be competent at picking another 

product.  

31. Competence usually comes partly from training and partly from on the job experience. 

Training is necessary on the particular requirements for picking and packing each type 

of product. For example, in relation to new workers in the Costa Berry Category, all 

workers complete an induction process which involves health and safety training, site 

processes and procedures, safe working practices and specific hands-on training by 

our specialised trainers for each task and fruit type. This is done on site in the field, to 

allow workers to develop their understanding of the quality attributes required for our 

customers.  

32. The worker will then need a certain amount of experience to become competent. The 

time it takes for a picker to become competent depends on the particular product they 

are picking. This is because the skills and process for picking each crop can vary 

significantly. For example, picking citrus involves a relatively simple process of picking 

raw product straight into a large bin, whereas picking raspberries requires the picker 

to pick raspberries (a more delicate item) into a punnet, weighing and packing the 

product in the field. Other crops may require machines or more technical ways of 

picking, or skills in determining ripeness based on particular shades of colour or other 

characteristics in the fruit. However, generally, it does not take a long time for a worker 

to become competent at picking work.  

33. It is difficult to give an exact time frame for people to become competent at picking 

berries, as this is dependent on many factors including the individual, their previous 

work and skills, and the task at hand.  Based on my experience, I would estimate that 

it takes a new berry picker with zero previous experience on average 4-6 weeks to 

become competent and 6-8 weeks to become average competent.  In contrast, for 

citrus and avocado pickers, in my experience a new picker would become competent 

in 2-4 weeks and of average competence in 4-6 weeks. 
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34. To be clear, by “competent”, I mean a worker who is suitable, sufficient or adequate to 

perform picking work, and by “average competent”, I mean an ordinary, normal or 

typical competent employee.  However, a worker who becomes “competent” may not 

yet (or ever) be “proficient” in the sense of being a strong performer. The time required 

for a worker to become a strong performer at picking a particular product generally 

takes significantly longer than the time required to become competent.  

35. At Costa, Pacific Islander workers are heavily represented in our top 30% of strong 

performers once they have attained two or three seasons’ experience at picking. In my 

experience, this is because these workers are focussed on their earnings (rather than 

visa requirements, which I discuss further below) and perform picking work for a longer 

period of up to nine months each year. By way of comparison, most backpackers work 

for a maximum of two to three months.  

36. It is not uncommon for some workers to be more proficient at picking certain crops over 

others. This is a key benefit at many Costa sites where multiple crops are produced, 

as we are able to provide pickers with an opportunity to pick multiple crops and 

determine which they are able to perform best on. However, some people never reach 

an average level of competency.  

37. Based on my experience, I consider that at any point in time, a significant proportion 

of the Costa workforce is not competent (in the sense described above) and a further 

significant proportion is competent but have not yet reached average competency (or 

choose not to reach the average competency, as detailed below).  The proportion of 

the workforce that has reached the threshold of competency and average competency 

depends on the type of produce and the composition of the workforce that is picking 

that produce at a particular farm and point in time.  However, based on my experience, 

I would estimate that, as a rough guide, across the Costa workforce as a whole 

(including third-party labour) about 20% or more of workers are not competent and 

another 30% are competent but below average competency.   

38. In my experience, this is mostly because of the very high rate of turnover of staff, 

multiple crop types and the seasonality of harvest, which stops and starts. Based on 

my experience, I believe these figures are representative of the industry more 

generally.  

39. As a result, there is a great variation between the productivity of different pickers. 

Again, this depends on the type of produce and type of worker.  However, based on 
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my experience, as a rough general guide, I would expect an increase in output in the 

order of 70% going from a novice to a competent worker, and another increase in the 

order of 40-100% going from a competent worker to a strong performer.  

Attrition and Tenure  

40. It is quite easy to get jobs in picking and on farms in Australia, and the recruitment and 

selection process is not competitive.  

41. The high attrition rate for picking work and retention of good workers are key 

challenges for the horticulture industry. This has been my consistent experience in my 

career in horticulture throughout Australia and overseas.  

42. In relation to local Australian workers, at Costa we do have a number of workers aged 

around 45-50 years who have returned to work with us for 8-10 years running. These 

workers are valuable in their productivity and reliability, as well as in assisting with 

training and developing new starters.  

43. However, on an overall basis, I would estimate the attrition rate across Costa sites to 

be around 10-15% in the first two weeks of employment. Many workers leave within 

the first day or two of the job. Early attrition can be the result of a number of factors, 

including for example that pickers decide they are not prepared for the physical nature 

of the work, to work outdoors, under “tunnels”, deal with early starts and weekend 

rosters, or to wear suitable clothing as required.  

44. Backpacker cohorts and local employees have significantly higher attrition rates as 

compared with Pacific Islander workers. Pacific Islander workers demonstrate a 

greater understanding of the nature of the work they will be required to perform 

because they undertake some of their induction whilst they are in their home country 

and make a significant commitment to travel to Australia specifically to perform that 

work. 

45. In my experience, this is true throughout the horticultural industry in Australia.   

46. There are some structural factors affecting workers’ attitude and therefore attrition 

rates in the horticulture industry in Australia: 

(a) In some cases, workers who are receiving unemployment benefits will come and 

try picking work and will decide that they are not able or prepared to perform the 

work and go back onto unemployment benefits.  

3112

3112



 

12 
71817522 

(b) In other cases, backpackers who are undertaking picking work in order to qualify 

for their second Working Holiday Visa will remain employed only for the 

maximum required period of 88 days.  

47. I am informed by Costa’s HR department that approximately 18% of Working Holiday 

Makers left our employment within the first 2 weeks of starting with us in 2019 (I used 

numbers from 2019 to avoid COVID-19 affected figures).  Of the 4,249 total Working 

Holiday Makers employed with Costa throughout 2019, 2,345 employees (that is, 

around 55% of the workforce) left within the first eight weeks of employment:  
(a) 764 workers left in the first two weeks of employment, being 18%; 

(b) 629 workers left within the first two to four weeks of employment, being 15%;  

(c) 497 workers left within the first four to six weeks, being 12%; and 

(d) 455 workers left within the first six to eight weeks; being 11%. 

48. Based on my experience, this trend of high early turnover of Working Holiday Makers 

is reflected in agriculture Australia wide.  

Use of Piecework Engagement  

49. The use of piecework throughout the horticulture industry is widespread, both 

throughout Australia and globally. Piecework engagement is used across all categories 

of fruits and vegetables. Piecework engagement is common practice both in Australia 

and around the world, for Costa and many other horticulture companies. In my 

experience, it is an effective way of attracting, motivating, and retaining workers as the 

piece rate rewards performance and has no ceiling of earnings.  

50. Based on my experience, there are, in summary, three key reasons why piecework is 

used in the horticulture industry. First, piecework can assist by attracting a sufficient 

supply of labour to undertake the work required to plant, grow, pick and pack produce 

within the short timeframes required, given that the workers can earn above fixed 

hourly rates. Secondly, piecework provides flexibility to the farms and horticulture 

companies to keep the labour motivated, and reward performance, through the 

variabilities of the crop supply throughout the day, week, month and season. Thirdly, 

due to the particular features of the horticulture industry described above (such as the 

seasonality of the work, its location and itinerant character, and the nature of the 

available workforce), the reality is that, at any given point in time, a substantial 

3113

3113



 

13 
71817522 

proportion of the workforce does not perform at a competent level. The use of 

piecework engagement without a minimum hourly “floor” allows growers to cope with 

this substantial cohort of unproductive workers by paying them an amount that is 

proportionate to their productivity. I further explain these key reasons later in this 

section and in the next section of my statement. 

51. There are a range of types of work within the horticulture industry which are well-suited 

to being paid on a piece rate. Essentially any repetitive work that does not involve 

discretion or variation and that can be measured on a linear or “per item” basis can be 

paid on a piece rate. For example, where a worker is required to pick strawberries in a 

field, their progress can be measured and paid on a per metre or unit basis (eg per 

kilogram, punnet, tray or bin). Almost all picking work during harvest season across 

the industry is performed on piece rates. Additionally, other tasks like planting, de-

leafing, de-flowering, weeding and other horticultural operations such as walking 

through and nipping off flowers for strawberries can be (and frequently are) performed 

on a piece rate basis because we can easily measure the worker’s individual output. 

52. Some roles are not suitable to be paid on a piece rate and workers in these roles are 

engaged on a time basis. This might arise for example:  

(a) where workers are required to coordinate with others and work as a team;  

(b) where pickers are working on a crop that is not uniform in production, ie is not 

spread evenly throughout a field or particular area of land on a consistent linear 

basis. This can include first harvest where you are fly-picking (for example there 

is very little yield to harvest); 

(c) where work is more hazardous (for example due to rainy or muddy conditions) 

and you need to encourage the pickers to proceed carefully to reduce risk of 

injury; and/or 

(d) where you are training new staff. You might use an hourly rate to ensure they 

learn how to pick the crop in the correct method thus achieving the correct quality 

whilst they are learning.  

53. Piece rates are attractive for both workers and employers. For employees in Australia, 

they provide an opportunity to earn substantially higher rates than the minimum hourly 

rate prescribed by the Horticulture Award. For employers, they provide an opportunity 

to motivate workers to work productively and efficiently. Importantly, that incentive 
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applies across the spectrum, rewarding strong performers well above the minimum 

hourly rates and motivating new and experienced workers to achieve competency and 

improve their productivity. This also assists with worker retention and encourages 

returning employees.  

54. Piece rates allow employers to accommodate great variability of experience and skills 

and flexibility in motivation within the workforce. As an example, there are “grey-

nomad” workers, and others, who follow our harvest around the regions, as a lifestyle 

choice. They earn money based on the days, hours and commitment to the work that 

they want to do. They are not necessarily motivated to maximise their potential within 

the piece rate system, rather they work when and at the rate that suits them. Some 

backpackers are similar – only working to get their 88 days and preferring to work at a 

leisurely pace instead of maximising earnings.  Piece rates without an hourly floor allow 

growers to engage, and continue engaging, these employees even though their 

productivity is relatively low. 

55. At Costa, we have a senior leadership team which is responsible for liaising with 

workers and confirming whether or not they wish to work on a piece rate basis. In my 

experience, most workers do seek to work on piece rates as they wish to have an 

opportunity to earn more than the minimum hourly rate under the Horticulture Award.  

56. For workers who do not wish to work on a piece rate, they will be considered for work 

on an hourly rate of pay, but these positions are not always available. 

Impact of Introducing Minimum Hourly Rates  

57. At Costa Berries in 2019, approximately 80% of the harvest workforce was engaged 

on a casual basis reflecting the seasonal nature of the work. Based on my experience, 

I anticipate that if Costa were required to pay all pickers the current minimum award 

casual hourly rate of $24.80 as a “floor” rate, this would substantially demotivate 

underperforming employees from lifting their performance. It would also disincentivise 

some workers currently earning more than that rate — that is, a significant cohort who 

currently earn more than $24.80 per hour on piece rates but, if given the option, would 

prefer to accept $24.80 per hour “floor” to work at a more leisurely pace rather than 

strive to work faster to maintain their present earnings. This would result in a further 

increase in production costs per unit.  
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58. Based on my experience, I do not consider that the introduction of a minimum hourly 

rate would lead to an increase in the local supply of labour, because this work is 

perceived to be undesirable, regardless of the rates of pay.  

59. In order to manage the increase in labour costs, Costa would need to introduce a lot 

stricter standards and expectations in its recruitment and in training and monitoring 

new starters, as well as more proactively monitoring underperforming workers, 

ultimately retaining only the strongest performers and accepting a higher rate of 

turnover (including as a result of terminating the employment of casual employees who 

do not perform strongly).  

60. I expect that Costa, like any other grower, would consider doing this by introducing a 

minimum required output level, such that employees who are unable or unwilling to 

meet those minimum volumes may ultimately have their casual piecework employment 

terminated.  

61. Whilst there is a shortage of labour in the horticulture industry in Australia, particularly 

in light of the ongoing travel restrictions resulting from COVID-19, I anticipate that this 

approach would be feasible because at present approximately 80% of Costa’s product 

is picked by around 60% of our workforce of pickers. This means that Costa could 

significantly reduce its workforce size, retaining its best performers, without 

substantially reducing its production output.  

62. Alternatively, another way Costa might seek to manage its resourcing requirements 

and labour costs would be to focus on recruiting a higher proportion of Pacific Islander 

workers through the Seasonal Worker Program. As one of the largest horticulture 

companies in Australia, Costa has an overarching national plan to supply labour all 

year round from one product to the next. This means that Costa has enough work 

throughout the year to maintain a large cohort of Pacific Islander workers on its payroll 

and move them from place to place (although relocation is expensive and restrictive 

and other difficulties can arise as a result of COVID-19 border closures).  

63. Notwithstanding the above, this approach would give rise to other costs and difficulties, 

including because this is likely to result in increased costs of flying workers into 

Australia, and between domestic production sites, and costs and losses associated 

with downtime while workers are required to complete compulsory COVID-19 

quarantine periods.  
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64. In my experience, outside Costa and other big producers, growers are unlikely to have 

the capacity to manage underperforming workers or rely on flying existing groups 

between locations or engaging Pacific Islander workers on a fly-in/fly out basis. 

Bringing in such a workforce involves substantial fixed costs. Taking on these costs is 

less problematic for a very large grower like Costa because it can then deploy these 

workers for 9 months of the year and recoup the fixed costs over that period. But there 

are many growers who grow one type of produce in one area and therefore only need 

a picking workforce for one picking season of that produce. This makes it unviable to 

incur the fixed costs of bringing in Pacific Islander workers. For example, currently a 

number of strawberry growers in Queensland are simply not growing crops due to 

uncertainty as to where they will source the labour required to pick the crop with 

Australia’s borders being closed.  

65. Thus, many growers will continue to rely on a workforce that inherently has a high 

proportion of under-performing and poorly-motivated workers. If they are required to 

pay these workers an hourly “floor”, there will be increased pressure on their 

profitability and some will seek to ease that pressure by breaching their obligations 

(e.g. offering workers cash in hand or entering into sham contracting arrangements to 

avoid paying minimum employee entitlements and complying with their taxation 

obligations).  

 

 

 

Nicholas David King  

11 June 2021  

 

3117

3117



Earnings of horticulture industry 

pieceworkers 

Expert report of Greg Houston 

11 June 2021 

This document is protected by legal professional privilege. To ensure privilege is not waived, please keep 
this document confidential and in a safe and secure place. This document should not be distributed, and no 
reference to it should be made, to any person or organisation not directly involved in making decisions on the 
subject matter of this document. 

3118

3118



 

 

 

Contact Us 

Sydney 

Level 40  

161 Castlereagh Street  

Sydney NSW 2000 

Phone:  +61 2 8880 4800 

  

  

 
Disclaimer 

This report is for the exclusive use of the HoustonKemp client named herein. There are no third party beneficiaries with respect to this report, and 
HoustonKemp does not accept any liability to any third party. Information furnished by others, upon which all or portions of this report are based, is believed 
to be reliable but has not been independently verified, unless otherwise expressly indicated. Public information and industry and statistical data are from 
sources we deem to be reliable; however, we make no representation as to the accuracy or completeness of such information. The opinions expressed in 
this report are valid only for the purpose stated herein and as of the date of this report. No obligation is assumed to revise this report to reflect changes, 
events or conditions, which occur subsequent to the date hereof. All decisions in connection with the implementation or use of advice or recommendations 
contained in this report are the sole responsibility of the client. 

3119

3119



Contents 

1. Introduction 1 

1.1 Instructions 1 

1.2 Experience and qualifications 2 

1.3 Organisation of this report 3 

2. Assessment of Dr Underhill’s expert report 4 

2.1 Methodology of research projects 5 

2.2 Critique of survey methodology 7 

2.3 Assessment and comparison of pay rates 10 

2.4 Assessment of piece rates and unsafe work practices 14 

2.5 Other considerations 21 

2.6 Implications for Dr Underhill’s expert report and conclusions 22 

2.7 Response to question 1.4 27 

3. Assessment of Dr Howe’s report 29 

3.1 Dr Howe’s reasoning and conclusions 29 

3.2 Assessment of Dr Howe’s methodology in research report JH-1 30 

3.3 Survey results from phase 2 contradict Dr Howe’s conclusion 32 

3.4 Survey results from the National Temporary Migrant Work survey (JH-3) 33 

3.5 Dr Howe’s conclusions as to workers earning piece rates 34 

4. Declaration 35 

Annexure A – Letter of instruction 36 

Annexure B – Curriculum vitae 80 

 

  

3120

3120



Tables 

Table 2-1: Hourly earnings for harvest workers, 2014 ................................................................................. 11 

Table 2-2: Average hourly earnings for harvest workers, 2018 (n=81) ..................................................... 11 

Table 2-3: Adult employee minimum rates by employee classification ................................................. 12 

 

 

3121

3121



1. Introduction 

1. I have been asked by Seyfarth Shaw Australia (Seyfarth) to prepare this report in the context of an 
application made by the Australian Worker’s Union (AWU) to the Fair Work Commission (FWC) to vary 

the Horticulture Award 2020 (MA000028) (the proceedings).1  

2. By way of support for its application, the AWU asked Dr Elsa Underhill to prepare an expert report on 
the piece rates in the Australian horticulture industry. In particular, Dr Underhill was asked by the AWU 
to cover:2  

(a)  The composition of the workforce in the horticulture industry, including the number of 
employees working in the industry and the proportion of employees engaged on a casual basis; 
and 

(b) The average earnings of employees engaged as pieceworkers in the horticulture industry. 

3. In support of AWU application, the United Workers Union (UWN) asked Dr Joanna Howe to provide a 
statement in relation to the proposed application to vary the Horticulture Award 2020.3 

4. Seyfarth has asked me to prepare a report that reviews and critiques the expert reports of both Dr 
Underhill and Dr Howe, including the methodology, assumptions and conclusions in each report.4 

1.1 Instructions  

5. Seyfarth’s initial letter of instructions asks me to address the following issues: 5 

1.1 Please provide a précis of your relevant experience and expertise in relation to relevant 
economic disciplines, including your qualifications and work experience. 

1.2 Please confirm that you have read the Expert Evidence Practice Note and agree to abide by 
it. 

1.3 Please provide a critique of the methodology adopted in the Expert Report and provide your 
opinion on whether it suffers from any flaws, issues or inconsistencies. 

(a) This includes considerations such as whether the data presented, used and relied on in the 
Expert Report (including in Parts A, B and C) is statistically sound, including in terms of valid 
sample size, focus groups fairly chosen etc. 

(b) If issues are identified with the Expert Report, please explain these issues and any impact 
they have on the conclusions presented in the Expert Report. 

1.4 Are the conclusions and inferences made in the Expert Report, including in Part D of the 
Expert Report, sound? Please provide reasons why.   

6. In a supplementary letter of instructions, Seyfarth asks me to carry out a similar review of the 
methodology adopted in relation to Dr Howe’s expert report, ie: 6 

1 Expert retainer and letter of Instruction, 14 May 2021, p 1. 
2 Expert report of Dr Elsa Underhill, Piece rates in the Australian horticulture industry, 19 March 2021 (‘Expert report of Dr Underhill’), 

para 9. 
3 Statement of Dr Joanna Howe, undated (Howe report). 
4 Expert retainer and letter of Instruction, 14 May 2021, p 1.  
5 Expert retainer and letter of Instruction, 14 May 2021, p 1. 
6 Supplementary scope letter, 7 June 2021, p 1. 
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Please review and address in your report the methodology underpinning the opinions expressed 
in the section of Howe Report headed “Underpayment of Wages of Workers Earning Piece Rates”  

Please address the same questions in relation to this section of the Howe Report as the questions 
we asked in the engagement Letter in relation to the Underhill report.  

You should give reasons for each opinion and, where appropriate, you should state the 
methodology you have used in reaching your conclusions. You should also set out the information 
and data you have relied upon to prepare your report, as well as any assumptions you have made 
in preparing your report. Finally, you should also make it clear if a particular question or issues 
falls outside your area of expertise.    

7. In performing my review of Dr Underhill’s expert report and Dr Howe’s expert report, I have been 

asked to assume that: 7 

1. “The phrase ‘average competent employee’ envisages the existence of a pool of hypothetical 
competent employees. Hypothetical employees who are not competent must be excluded from 
the pool. The average competent employee is selected from the pool of hypothetical competent 
employees.” 

2. A “competent employee” is one that is “suitable, sufficient or adequate” for the purpose of doing 
the work that is to be done at a piecework rate. A “competent” employee is to be distinguished 
from a “proficient” employee. 

3. “The average competent employee is the ordinary, normal or typical competent employee”, with 

“an average level of diligence and an average level of aptitude”. 

4. “The assessment of the average competent employee must be made by reference to the 
workforce that is available or potentially available to the employer.” Hence, “the average 
competent employee in a less experienced workforce should be attributed with less experience, 
while the converse is also true”. 

Please also make the following factual assumption: 

5. At any given point in time, a significant proportion of the workforce (eg 20% or more) engaged 
on piecework rates under the Horticulture Award 2020 is not competent in the sense described 
above. 

8. In preparing this report I have been provided with a copy of the Federal Court of Australia Expert 
Evidence Practice Note, including the Harmonised Expert Witness Code of Conduct (the Code) and 
the Concurrent Expert Evidence Guidelines. I acknowledge that I have read and understood the 
Expert Evidence Practice Note and agree to be bound by it. 

9. I attach a copy of my three letters of instructions as Annexure A. 

1.2 Experience and qualifications 

10. I am a founding Partner of the economic consulting firm HoustonKemp. Over a period of more than 
thirty years I have accumulated substantial experience in the economic analysis of markets and the 
provision of expert advice and testimony in litigation, business strategy and policy contexts. I have 
developed that expertise in the course of advising corporations, regulators and governments on a wide 
range of competition, regulatory and financial economics assignments.  

11. My industry sector experience spans aviation, beverages, building products, digital platforms, e-
commerce, electricity and gas, employee remuneration, grains, healthcare, insurance, litigation 
funding, medical waste, mining, office products, payments networks, petroleum, ports, rail transport, 
retailing, scrap metal, securities markets, steel, stevedoring, telecommunications, thoroughbred 
racing, waste processing and water. I have filed expert reports and/or given expert evidence on these 
matters on numerous occasions before arbitrators, appeal panels, regulators, the Federal Court of 

7 Supplementary letter: additional assumptions for Expert Retainer, 10 June 2021, p 1. 
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Australia, the Competition Tribunal, the Fair Work Commission, state Supreme Courts, the High Court 
of New Zealand and other judicial or adjudicatory bodies.  

12. A consistent theme of my professional activity as an applied economist is the gathering, analysis and 
interpretation of empirical evidence for the purpose of drawing conclusions that inform business, 
policy, regulatory and judicial decisions. In each of the industry contexts I list above, my work has 
required me:  

a. to identify the nature and extent of data that are most relevant to the decision at hand; 

b. to perform relevant econometric, statistical or other forms of quantitative analysis on that 
data; and  

c. to draw appropriate conclusions in light of that analysis. 

13. I hold a BSc(Hons) in Economics, a University of Canterbury post-graduate degree, which I was 
awarded with first class honours in 1983. I attach a copy of my curriculum vitae as Annexure B. 

14. I have been assisted in the preparation of this report and the associated research tasks by my 
colleagues, Martin Chow, Bronwyn Taylor, and Liam Hickey. Notwithstanding this assistance, the 
opinions in this report are my own and I take full responsibility for them. 

1.3 Organisation of this report 

15. I have structured my report as follows: 

a. in section two, I provide my assessment of Dr Underhill’s expert report;   

b. in section three, I present my analysis of Dr Howe’s expert report; and  

c. in section four, I set out my expert witness declaration. 
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2. Assessment of Dr Underhill’s expert report  

16. In this section, I set out my response to Dr Underhill’s expert report, in accordance with questions 1.3 
and 1.4 of my letter of instructions, ie:8 

1.3 Please provide a critique of the methodology adopted in the Expert Report and provide your 
opinion on whether it suffers from any flaws, issues or inconsistencies. 

(a) This includes considerations such as whether the data presented, used and relied on in 
the Expert Report (including in Parts A, B and C) is statistically sound, including in terms 
of valid sample size, focus groups fairly chosen etc. 

(b) If issues are identified with the Expert Report, please explain these issues and any impact 
they have on the conclusions presented in the Expert Report. 

1.4 Are the conclusions and inferences made in the Expert Report, including in Part D of the 
Expert Report, sound? Please provide reasons why.   

17. Dr Underhill draws upon findings from two previous research projects, to which she refers in her report 
as ‘research project 1’9 and ‘research project 2’.10  

18. Dr Underhill’s expert report does not describe in detail the methodologies underpinning these research 
projects. In this section, I therefore first set out my understanding of the methodology applied in each 
of Dr Underhill’s research projects 1 and 2, as described in the underlying academic papers authored 
by Dr Underhill and colleagues.11  

19. In order to address the considerations raise in question 1.3, I: 

a. comment on the methodologies of the two research projects; 

b. set out my reservations as to the reliability of the assessment and comparison of different 
hourly rates that Dr Underhill makes in her expert report; 

c. set out my reservations as to the reliability of the assessment of piece rates and the link to 
unsafe work practices that Dr Underhill draws in her expert report;  

d. set out a number of additional reservations as to reliability of Dr Underhill’s research for 
application to the questions the subject of her expert report; and 

e. finally, set out my opinion as to the implications of these reservations for the conclusions 
drawn by Dr Underhill in her expert report. 

20. I set out my response to question 1.4 in section 2.7 below.  

 

8 Expert retainer and letter of Instruction, 14 May 2021, pp 1-2. 
9 Expert report of Dr Underhill, para 6. 
10 Expert report of Dr Underhill, para 7.  
11 In respect of research project 1: Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, 

Journal of Industrial Relations, 2015, pp 1-19; in respect of research project 2: Underhill, E, Huang, S, Yi, S, and Rimmer, M, Using 
social media to improve temporary migrant workers' access to information about their employment rights, Journal of Australian Political 
Economy, 84, 2019, pp 147-174. 
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2.1 Methodology of research projects 

21. In this section, I describe my understanding of the methodologies underpinning research project 1 and 
research project 2. 

2.1.1 Research project 1 

22. Dr Underhill describes research project 1 as ‘the only major academic survey to collect data on 

pieceworker earnings in horticulture in Australia’.12 The methodology by which the empirical data are 
collected is set out in the 2015 academic paper by Dr Underhill and Malcolm Rimmer (the 2015 
paper).13 I have also been provided with three additional academic papers,14 each of which were 
published by Dr Underhill and colleagues, and draw upon the data collected in research project 1. 

23. The data in table three of Dr Underhill’s report were drawn from research project 1.15  

24. My review of these papers indicates that the primary research methodology comprised a combination 
of:16 

• in-person interviews of participants undertaken through focus groups at three regional locations in 
Victoria, one in Tasmania, and one in the Northern Territory; 

• telephone interviews of backpacker hostel and caravan park operators in all six Australian states 
and the Northern Territory; and 

• an online survey administered to harvest workers – with respondents recruited by placing invitation 
cards at working hostels used by harvest workers, and through a website used to locate harvest 
work. 

 
25. The online survey yielded 417 responses. However, following a process of data cleaning, only 303 

responses were used.17 I assume that the 278 observations on which the summary data in table three 
of Dr Underhill’s report are based were a subset of these 303 responses. 

26. Dr Underhill makes no suggestion that focus group participants or telephone interviewees were 
selected at random or in a manner intended to reflect the population of interest, being all horticulture 
workers. Although the online survey was advertised in particular locations, it was available online to 
any harvest workers. Workers were therefore able to self-select18 into the group of survey 
respondents.  

27. There is no information available to me as to the nature of the questions asked of participants in Dr 
Underhill’s empirical research in research project 1. 

12 Expert report of Dr Underhill, para 24. 
13 Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, Journal of Industrial Relations, 2015, 

pp 1-19. 
14 Underhill, E and Rimmer, M, Itinerant foreign harvest workers in Australia: the impact of precarious employment on occupational 

health and safety, Policy and Practice in Health and Safety, 13(2), 2015, pp 26-46; Underhill, E, Groutsis, D, van den Broek, D and 
Rimmer, M, Migration intermediaries and codes of conduct: temporary migrant workers in Australian horticulture, Journal of Business 
Ethics, 2018, 153(3), pp 675-689; and Underhill, E and Rimmer, M, Private governance, state regulation and employment standards: 

how political factors shape their nexus in Australian horticulture, Relations Industrielles, 2017, 72(1), pp 33-55. 
15 Expert report of Dr Underhill, para 24. 
16 Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, Journal of Industrial Relations, 2015, 

pp 3-4; and Underhill, E and Rimmer, M, Itinerant foreign harvest workers in Australia: the impact of precarious employment on 
occupational health and safety, Policy and Practice in Health and Safety, 13(2), 2015, pp 26-27. 

17 Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, Journal of Industrial Relations, 2015, 
p 4. 

18 I make a number of observations in relation to the problems arising from self-selected samples in section 2.2.2. 
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2.1.2 Research project 2  

28. The data in table four of Dr Underhill’s report were drawn from research project 2. Dr Underhill 

describes research project 2 as a major research project on how temporary migrant workers access 
information about their employment rights, conducted in 2018 by herself, Professor M Rimmer, 
Associate Professor S Yi, and Ms S Yuang, for the Victorian government.  

29. Dr Underhill states that research project 2 involved a survey of 416 temporary migrants across 
Australia, focusing on their usage of social media to access information relevant to their employment 
rights, and including data on wages paid to harvest workers.19  

30. The only paper provided to me that appears to detail the methodology used in research project 2 is the 
2019 paper titled ‘Using social media to improve temporary migrant workers’ access to information 

about their employment rights’ (‘2019 paper’).20 I note that the data presented in table four of Dr 
Underhill’s report do not appear in the 2019 paper. However, the 2019 paper matches Dr Underhill’s 

description of research project 2 that I have set out in paragraph 28. I therefore assume that the data 
in table four were drawn from the survey described in the 2019 paper.  

31. I understand the research methodology used as the basis for the 2019 paper, and for research project 
2, to be as follows: 

a. the researchers held a series of focus groups and subsequently developed an online survey 
– the focus groups were designed to understand the digital communication methods used by 
temporary migrant workers (referred to by Dr Underhill as TMWs) and the most appropriate 
methods for future government communication with TMWs;21  

b. two focus groups were held in regional Victoria and two in Melbourne – focus groups were 
offered in Korean and Chinese languages (one for each location);22 

c. the focus groups in regional Victoria were attended by TMWs employed in meat processing 
and horticulture; 23  

d. the focus groups had 32 participants in total, 16 of whom attended in regional Victoria; 

e. the survey included questions related to social media usage and knowledge of employment 
rights24 – the 2019 paper does not comment on the nature of any questions asked in the 
survey regarding wages, hourly rates, working hours, whether the employee was being paid 
piece rates, or the basis on which they were being paid piece rates; however, gGiven the 
information presented at table four of Dr Underhill’s report, I assume that participants were 
asked to report or estimate their hourly rate of pay, and whether they were paid piece rates 
or paid by the hour;  

19 Expert report of Dr Underhill, para 7. 
20 Underhill, E, Huang, S, Yi, S, and Rimmer, M, Using social media to improve temporary migrant workers' access to information about 

their employment rights, Journal of Australian Political Economy, 84, 2019, pp 147-176. 
21 Underhill, E, Huang, S, Yi, S, and Rimmer, M, Using social media to improve temporary migrant workers' access to information about 

their employment rights, Journal of Australian Political Economy, 84, 2019, p 154. 
22 Underhill, E, Huang, S, Yi, S, and Rimmer, M, Using social media to improve temporary migrant workers' access to information about 

their employment rights, Journal of Australian Political Economy, 84, 2019, pp 153-154. 
23 Underhill, E, Huang, S, Yi, S, and Rimmer, M, Using social media to improve temporary migrant workers' access to information about 

their employment rights, Journal of Australian Political Economy, 84, 2019, pp 154. 
24 Underhill, E, Huang, S, Yi, S, and Rimmer, M, Using social media to improve temporary migrant workers' access to information about 

their employment rights, Journal of Australian Political Economy, 84, 2019, p 154. 
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f. the survey was advertised at ‘select backpacker hostels’, regional supermarkets, websites 

used for relevant job advertisements, and Facebook groups or pages popular with TMWs;25  

g. the 2019 paper states that 416 ‘usable’ responses to the survey were received,26 which I 
take to be the responses remaining after the dataset was cleaned – further details in relation 
to the data cleaning process are neither provided in the 2019 paper nor provided in any 
other sources I have been able to identify; 

h. the 2019 report indicates that 31 per cent of those responses came from workers employed 
in horticulture;27 however, the sample size of harvest workers in table four is 81, which is 
less than 31 per cent of 416 – there is no explanation offered in the 2019 paper or in Dr 
Underhill’s report as to the sample size of 81, although I note that one possible explanation 
is that only some of the survey respondents employed in horticulture answered questions 
about their hourly rates and whether they were paid piece rates.; and 

i. participants were offered a retail gift card as a reward for attending the focus groups – 
respondents to the online survey were given the option of participating in a draw for ten $100 
e-gift cards. 

2.2 Critique of survey methodology 

32. In this section, I set out my opinion in relation to Dr Underhill’s survey methodology, for which my 
principal observations are that: 

a. the sampling methodology results in a non-representative sample, undermining its ability to 
generalise findings to horticultural workers in Australia; and 

b. the research suffers from self-response bias. 

2.2.1 Non-representative sample 

33. Dr Underhill’s empirical research in both research projects 1 and 2 involves the collection of data and 
information from a sample of the underlying ‘population’ of horticultural workers, ie, it does not involve 
the collection of information from every horticultural worker. 

34. In each case, the ability to make inferences from sample data in relation to the underlying population 
from which the sample is drawn depends on the extent to which that sample reflects (or can be 
weighted to reflect) the underlying population of interest.  

35. Nevertheless, Dr Underhill’s description of the empirical fieldwork, which I summarise in section 2.1 
above, does not involve any discussion of the extent to which the sample reflects the population of 
interest, ie, all horticultural workers. Similarly, neither Dr Underhill’s academic research nor her report 
makes any suggestion that the primarily research methodology is reflective of the horticultural industry 
workforce.  

36. I note that Dr Underhill and colleagues acknowledge in the academic paper associated with research 
project 1 that ‘more research is required about the size and composition of the harvest workforce’.28  

25 Underhill, E, Huang, S, Yi, S, and Rimmer, M, Using social media to improve temporary migrant workers' access to information about 
their employment rights, Journal of Australian Political Economy, 84, 2019, p 154. 

26 Underhill, E, Huang, S, Yi, S, and Rimmer, M, Using social media to improve temporary migrant workers' access to information about 
their employment rights, Journal of Australian Political Economy, 84, 2019, p 155. 

27 Underhill, E, Huang, S, Yi, S, and Rimmer, M, Using social media to improve temporary migrant workers' access to information about 
their employment rights, Journal of Australian Political Economy, 84, 2019, p 155. 

28 Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, Journal of Industrial Relations, 2015, 
p 15. 
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Robust sampling methodology involves random (probability) sampling 

37. In order to obtain a representative sample of a population, a robust sampling methodology involves:29 

a. random sampling from the population; such that 

b. everyone in the population has the same chance of ending up in the sample. 

38. By way of example, Wild and Seber state that:30 

(1) Well designed statistical studies employ randomization to avoid subjective and other biases. 

i. Surveys and observational studies should use some form of random 
sampling to obtain representative samples 

39. In some research studies, it may be appropriate to design a stratified sampling frame. Under a 
stratified sampling frame, the population is first divided into subgroups (or strata). For example, in a 
study of horticulture workers it may be appropriate to stratify the sampling frame by State or Territory, 
by type of produce (eg, pea picking, strawberry picking, etc), or by personal characteristic of the 
individual such as age, gender or level of experience. In circumstances where a stratified sampling 
frame is deployed, the sample size for each subgroup may be determined proportionally to its weight 
in the population of interest, and then collected randomly within each stratum. 

40. Stratified sampling frames can lead to greater statistical precision (ie, smaller estimation errors) where 
the differences between the groups (strata) are meaningful and where the variables upon which the 
population is stratified are strongly correlated with the dependent variable of interest, ie, rates of pay. 
Dividing the population into independent strata may also enable researchers to draw inferences about 
these subgroups. 

41. Given the diverse nature of horticulture across Australia, including by location and by crop, in my 
opinion it is likely to be both desirable and appropriate to design a stratified sampling frame. 

Dr Underhill’s samples are not the outcome of a randomisation process 

42. Dr Underhill’s samples in each of research project 1 and 2 could be described as a ‘non-probability 
sample’.31 Non-probability samples do not involve random sampling, and result in samples for which 
units from the population are included with unknown probabilities.  

43. Concerns associated with the external validity of research findings based on non-probability samples 
such as online surveys have been identified and described by Joye and colleagues (2016), ie:32  

Being a self-selected group, coverage of the population usually is poor and though companies try 
to improve representativeness by weighting according a few socio-demographic variables external 
validity typically is a problem [sic]. This therefore calls into question the quality of such surveys. 

44. In addition, non-probability samples limit the ability of researchers to undertake robust statistical 
analysis, as noted by Vehovar and colleagues, ie:33 

29 Wild, C J and Seber, G A F, Chance encounters, John Wiley & Sons, 1999, p 2. 
30 Wild, C J and Seber, G A F, Chance encounters, John Wiley & Sons, 1999, p 32. 
31 Within the category of non-probability samples, the research project samples could be classified as a convenience or volunteer 

sample: Vehovar, V, Toepoel, V and Steinmetz, S, Non-probability sampling, in Wolf, C, Joye, D, Smith, T and Fu, Y (eds.), The 
SAGE Handbook of Survey Methodology, SAGE Publications, 2016, pp 329-330. 

32 Joye, D, Wolf, C, Smith, T and Fu, Y, Survey methodology: challenges and principles, in Wolf, C, Joye, D, Smith, T and Fu, Y (eds.), 
The SAGE Handbook of Survey Methodology, SAGE Publications, 2016, p 7. 

33 Vehovar, V, Toepoel, V and Steinmetz, S, Non-probability sampling, in Wolf, C, Joye, D, Smith, T and Fu, Y (eds.), The SAGE 
Handbook of Survey Methodology, SAGE Publications, 2016, p 334. 
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with non-probability samples, by definition, the inclusion probabilities are unknown or zero, so 
without further assumptions this very fact formally prevents any statistical inference calculations 
(e.g. estimates, variances, confidence intervals, hypothesis testing, etc.) 

and:34 

in a non-probability setting the statistical inference based on probability sampling principles 
formally cannot be applied. Still, the practitioners routinely use the corresponding ‘estimates’, 
which should be rather labelled as ‘indications’ or even ‘approximations’.   

Consequences of the sampling limitations 

45. In my opinion, Dr Underhill’s research did not involve a well-specified sampling frame, insofar as the 
data may then be applied to draw valid inferences as to the population of interest for the purposes of 
her expert report.  

46. A researcher using a non-randomised sample of the kind undertaken by Dr Underhill is not able to 
make robust generalisations about the population from this sample – because there is no basis for 
expecting the sample to be representative of the population. Such limitations are consistent with Dr 
Underhill’s acknowledgement in the 2015 paper as to there being insufficient research available as to 
the composition of the population of horticultural workers in Australia.35 

47. It follows that the data collected from research project 1 and research project 2 are unlikely to be 
appropriate estimates for the ‘average earnings of employees engaged as pieceworkers in the 

horticulture industry’, ie, Dr Underhill’s response to question (b) put to her by AWU.  

48. The non-random (non-probability) samples in Dr Underhill’s research also have the consequence that 
any statistical tests performed on these data are inappropriate and unreliable. 

2.2.2 Dr Underhill’s research suffers from self-selection bias 

49. Self-selection occurs when respondents decide themselves whether or not to be surveyed. Self-
selection introduces bias when the characteristics of those who opt-in are different from those who do 
not opt in.  

50. Concerns with self-selection bias in the context of online surveys has been noted by Lyberg and 
Weisberg, ie:36 

[However,] selection bias is a serious potential problem for web surveys because people who opt-
in for a web survey might be very different from those who do not. Even weighting the sample on 
the basis of known population characteristics may not handle this problem because people who 
respond to such a web survey may differ from those with the same demographics who do not 
respond. 

51. Dr Underhill does not identify in her expert report any potential form of bias associated with her earlier 
research findings, although her 2015 paper does so, stating that:37  

some degree of response bias should be acknowledged, skewing findings towards dissatisfied 
workers. 

34 Vehovar, V, Toepoel, V and Steinmetz, S, Non-probability sampling, in Wolf, C, Joye, D, Smith, T and Fu, Y (eds.), The SAGE 
Handbook of Survey Methodology, SAGE Publications, 2016, p 341. 

35 Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, Journal of Industrial Relations, 2015, 
p 15. 

36 Lyberg, L, and Weisberg, H, Total survey error: a paradigm for survey methodology, in Wolf, C, Joye, D, Smith, T and Fu, Y (eds.), 
The SAGE Handbook of Survey Methodology, SAGE Publications, 2016, p 32. 

37 Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, Journal of Industrial Relations, 2015, 
p 4. 
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52. Although not acknowledged in her expert report prepared for the proceedings, I agree with the 
statement made in Dr Underhill’s 2015 paper that self-selection bias is very likely to exist in these 
data, because: 

a. dissatisfied workers are more likely to fill in the online survey or participate in the focus 
groups; and  

b. dissatisfied workers are more likely to have received lower pay for their work, with the 
consequence that the results of research projects 1 and 2 are likely to understate the 
average earnings of employees engaged as pieceworkers in the horticulture industry.38 

53. In my opinion, on the information and data presented in Dr Underhill’s expert report, there is no robust 
methodology by which to assess the likely extent of response bias in the reported results of research 
projects 1 and 2 that Dr Underhill presents. 

2.3 Assessment and comparison of pay rates 

2.3.1 Hourly rates earned by hourly rate and piece rate workers  

54. Setting aside the reservations I describe above as to the underlying empirical data, in the material 
below I explain the basis for my opinion that Dr Underhill has not undertaken a like-for-like comparison 
of the wages in each group, ie, wages paid by the hour and those paid by piece rates.  

55. In her expert report, Dr Underhill compares the hourly earnings of employees on an hourly rate with an 
estimate of the hourly rate equivalent wage for employees on a piece rate. In making this comparison, 
Dr Underhill relies on the findings from research project 1 and research project 2.  

I present Dr Underhill’s findings on hourly earnings from research project 1 and research project 2 in Table 
2-1 and   

38 I note that this self-response bias is also likely to apply in relation to workers on hourly rates of pay. 
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56. Table 2-2 below, respectively. 

57. Drawing on the findings from these two research projects, Dr Underhill concludes that piece rate 
workers earnings are generally ‘well below’ the earnings of hourly paid workers and only 60 per cent of 
the amount of an ‘average competent worker’ would expect to earn.39   

Table 2-1: Hourly earnings for harvest workers, 2014 (n=278) 

 Paid by the hour (n = 158) Paid by piece rates (n = 120) 

Mean $16.20 $11.69 

Median $18.00 $12.00 

Minimum $3.00 $2.00 

Maximum $28.25 $30.00 

Standard Deviation 4.833 5.01 

Award minimum  $16.87 $19.40  
(for an average competent worker) 

Source: Expert report of Dr Underhill, Table 3, p 12. 

  

39 Expert report of Dr Underhill, para 25. 
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Table 2-2: Average hourly earnings for harvest workers, 2018 (n=81) 

 Paid by the hour (n = 53) Paid by piece rates (n = 28) 

Mean $21.03 $16.28 

Median $22.13 $15.00 

Minimum $10.00 $5.00 

Maximum $26.00 $25.00 

Standard Deviation 3.039 5.63 

Award minimum  $22.86 $26.29 
(for an average competent worker) 

Source: Expert report of Dr Underhill, Table 4, p 13. 

2.3.2 Dr Underhill does not make a like-for-like comparison  

58. I note that the minimum wage set out in the Horticulture Award 2020 varies depending on the 
employee level.40 For illustration, I set out the 2020 minimum hourly wage in Table 2-3, noting that any 
comparison between award rates and survey data would need to draw up the applicable award rates 
over the period for which the survey data relates.  

59. My understanding of the variation in these hourly rates by ‘level 1-5’ is that, generally, employees that 
perform at a higher level and are required to undertake more skilled activities have a higher level of 
classification.41 By way of example, the general description of a class 1 employee includes 
undertaking induction training, exercise minimal judgment and working under direct supervision of 
others.42 In contrast, the general description for a class 5 employee includes performing work under 
minimal supervision, providing on the job training, and operating all lift equipment.43   

60. Furthermore, casual employees are entitled to receive a loading of 25 per cent of the hourly rate,44 
while junior rates apply to those 20 years of age or under.45 Junior rates set out the minimum rate 
payable to a junior employee as a percentage of the adult rate.46 For example, the minimum rate for 
junior employees of 16 and 19 years of age is 60 and 90 per cent of the adult rate, respectively. 47 

Table 2-3: Adult employee minimum rates by employee classification  

Classification Minimum hourly rate 

Level 1 $19.84 

Level 2  $20.41 

Level 3 $20.99 

Level 4  $21.79 

Level 5 $23.09 

40 Horticulture Award 2020, clause 15.1(a). 
41 Horticulture Award 2020, schedule A. With the exception of level 5, the highest level of classification, the indicative duties for each 

classification level includes undertaking structured to advance to the next level.  
42 Horticulture Award 2020, schedule A.1. 
43 Horticulture Award 2020, schedule A.5. 
44 Horticulture Award 2020, clause 11.3(a)(ii). 
45 Horticulture Award 2020, clause 15.3(a). 
46 Horticulture Award 2020, clause 15.3(a). 
47 Horticulture Award 2020, clause 15.3(a). 
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Source: Horticulture Award 2020 

61. The details that I set out above highlight that the minimum hourly rate to which an hourly paid worker 
is entitled depends on several factors, including:48  

a. the employment classification, which aligns with the performance and duties of the 
employee; 

b. whether the employee is employed on a casual basis, and so should receive a 25 per cent 
loading; and 

c. the age of the employee, and so whether junior rates apply.  

62. In my opinion, a like-for-like comparison of hourly earnings between piece rate employees and hourly 
paid employees would need to account for various factors that influence an employee’s minimum 

wage. Otherwise, there is a risk that the difference in hourly earnings between the two groups of 
employees are driven by differences in the distribution of experience, age and casual-worker status 
across groups. I note that I am unable to assess the extent to which these factors explain differences 
in pay between the two groups, since I do not have access to the underlying survey data.    

63. More fundamentally, survey research is not well-suited to the making of causal inference or put simply, 
would not typically confer to the researcher an ability to explain observed differences between groups. 
As noted by Jann and Hinz:49 

This is a fundamental problem using observational (in contrast to experimental) data. 
Consequently, survey research often cannot isolate ‘causes’ and ‘effects’, as all potential 
covariates cannot be excluded and problems such as omitted variable bias, selection bias, and 
endogeneity might occur.  

2.3.3 Formal hypothesis tests performed by Dr Underhill 

64. In the presentation of these results at tables 3 and 4 of her expert report, Dr Underhill reports ‘t-
statistics’ and ‘p-values’, implying the undertaking of some statistical analysis. However, Dr Underhill 
does not describe the statistical testing she has undertaken in her expert report.  

65. In the material below, I first describe the statistical tests and terminology used, and then my opinion as 
to the statistical testing that it is likely Dr Underhill reports at tables 3 and 4 of her expert report.  

66. Statistical tests are often used to test the hypothesis that a researcher’s observed results – such as a 
difference in average rates of pay across sample groups – are likely to be the result of sampling 
variability (alone) so that, notwithstanding any observed differences, average rates of pay are the 
same across groups in the underlying population. Such a test is described as being of whether there is 
evidence against such a ‘null hypothesis’ – suggesting that there is a difference in the underlying 
average rates of pay in the population of interest.50 

67. In this case, a statistical test known as a two sample t-test can be used to test the null hypothesis that 
the average reported hourly rates in the underlying populations of piece rate workers and hourly rate 
workers are the same, ie, 51 

Null hypothesis: 𝜇𝑝𝑖𝑒𝑐𝑒 𝑟𝑎𝑡𝑒 − 𝜇ℎ𝑜𝑢𝑟𝑙𝑦 𝑟𝑎𝑡𝑒 = 0,  

48 I note that this list is not necessarily exhaustive. 
49 Jann, B and Hinz, T, Research question and design for survey research, in Wolf, C, Joye, D, Smith, T and Fu, Y (eds.), The SAGE 

Handbook of Survey Methodology, SAGE Publications, 2016, p 107. 
50 Wild, C J and Seber, G A F, Chance encounters, John Wiley & Sons, 1999, pp 375-377. 
51 See, for eg, Wild, C J and Seber, G A F, Chance encounters, John Wiley & Sons, 1999, pp 430-433. 
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Where μpiecerate and μhourlyrate represent the average hourly earnings in the underlying population of 
piece rate workers and hourly rate workers, respectively.  

68. The two sample t-test assesses whether the observed difference in the averages in the sample data 
shown by Dr Underhill can credibly be explained in terms of sampling variation.52 Evidence against the 
null hypothesis would be a difference in the means of the two samples that was sufficiently large that it 
could not credibly be explained away in terms of sampling error. 

69. The result of a t-test is a corresponding ‘p-value’. The p-value measures the strength of evidence 
against the null hypothesis: the smaller the p-value, the stronger the evidence against that null 
hypothesis.53, 54 

70. In order to confirm the nature of the tests reported in tables 3 and 4 of her report, I sought to replicate 
the tests apparently undertaken by Dr Underhill.  

71. Based on my replications, for which I obtain results that are very similar to, and identical to, those 
presented at the bottom of tables 3 and 4, respectively,55 in Dr Underhill’s report, I find it very likely 
that Dr Underhill has undertaken a two-sample t-test in respect of each of the 2014 and 2018 data.  

72. For each of the 2014 and 2018 datasets, Dr Underhill finds strong evidence against the null 
hypothesis, ie, strong evidence that there is a difference in average hourly rates reported by piece 
workers and those receiving hourly rates, with p-values of 0.000 in each case. Put differently, the 
results of the t-test suggest that the observed difference in reported average hourly rates of Dr 
Underhill’s survey samples is unlikely to be explained by sampling variation alone. These results are 
consistent with my attempted replication of these statistical tests.56 

73. Notwithstanding, my replication of the statistical testing apparently undertaken by Dr Underhill’s does 

not resolve the reservations I express above as to the ability of the data obtained by Dr Underhill’s in 

research project 1 and research project 2 to inform the questions on which she was asked to opine in 
her report. The reservations I express include that statistical testing is inappropriate and unreliable in 
the context of non-probability samples. 

2.4 Assessment of piece rates and unsafe work practices 

74. In her expert report, Dr Underhill considers that the use of piece rates leads to unsafe work practices, 
ie, Dr Underhill states that:57  

Low rates of pay for piece workers in horticulture create an incentive for piece workers to speed 
up their output. The nature of harvesting work, however, means that the few short cuts available 
to workers to increase output are inextricably linked to poorer health and safety;   

and that:58  

52 Each time a sample is drawn from a population, it is very likely that the composition of that sample will be different for each draw. By 
consequence, the sample mean and other calculations performed on the basis of sample data will also vary with each draw from the 
population, holding sampling methodology and population constant. These differences represent sampling variation.  

53 Formally, for a t-test, a p-value is the probability that, if the hypothesis is true, sampling variation would produce an estimate that is 
further away from the hypothesised value than the estimate we got from our data. 

54 Wild, C J and Seber, G A F, Chance encounters, John Wiley & Sons, 1999, p 381. 
55 I undertake a two-tailed test, although a one-tailed test could also have been used. The choice of a two-tailed test has no bearing on 

my conclusions. 
56 In particular, in respect of the 2014 data, the difference between my test statistic of 7.548 and Dr Underhill’s test statistic of 7.589 is 

very small and could be caused by differences in rounding. In respect of the 2018 data, I have calculated a test statistic of 4.156, 
which is equal to the test statistic quoted by Dr Underhill. 

57 Expert report of Dr Underhill, para 38. 
58 Expert report of Dr Underhill, para 40. 
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Not only are piece workers low paid, their work involves risks beyond those experienced by hourly 
rate workers. This data points to employers in horticulture paying cursory attention to OHS risks, 
which they contribute to by offering piece rate payments. As long as piece work rates fail to provide 
to provide a decent minimum wage, workers will continue to take chances with their safety.   

75. Dr Underhill appears to make these conclusions on the basis of the survey responses from research 
project 1. I have re-presented those results in Table 2-4 below.  

Table 2-4: Payment methods and unsafe work practices  

Issue 

Never/rarely (%) Sometimes (%) Often/always (%) 

Hourly paid 
(n=151) 

Piece worker 
(n=116) 

Hourly paid 
(n=151) 

Piece worker 
(n=116) 

Hourly paid 
(n=151) 

Piece worker 
(n=116) 

Discouraged from 
taking lunch breaks 47.3 21.6 28.2 31.4 24.4 47.1 

Discouraged from 
stopping to drink water 61.2 50.0 24.3 27.6 14.5 22.4 

Working in extreme 
heat (35 degrees+) 46.7 26.7 28.3 25.0 25.0 48.3 

Carrying excessive 
loads 65.1 37.9 23.7 30.2 11.2 31.9 

Not stabilising ladders 
before climbing  84.2 62.1 11.8 24.1 3.9 13.8 

Raising OHS issues 
without negative 
consequences  

23.759 40.2 34.4 28.4 42.0 31.4 

Source: Expert report of Dr Underhill, Table 5. 

76. On the basis of the survey responses presented in table 2-4 above, Dr Underhill concludes that “piece 

workers were often or always:60  

i. twice as likely to be discouraged from taking lunch breaks; 

ii. almost twice as likely to not drink water if it took too long to access; 

iii. almost twice as like to work in extreme heat (35 degrees and above); 

iv. three times as likely to carry excessive loads; and  

v. almost five times as likely to not stabilise a ladder before climbing on it.” 

77. I note that this description of the survey results is inaccurate. Taking proposition (i) above as an 
example, a more accurate description of the result would be to say that (almost) twice the proportion 
of piece workers in the sample reported being often or always discouraged from taking lunch breaks, 
as compared with the proportion of hourly workers in the survey sample. This distinction makes clear 
that: 

a. there is no inference of ‘likelihood’, because these responses are not representative of the 

underlying population; and  

b. there is no meaningful interpretation of the phrase ‘often or always twice as likely’.    

59 I note that this value is denoted as “23.7.4%” in Dr Underhill’s expert report. I have assumed that the correct value is 23.7 per cent so 
that the total response rate is closer 100%.   

60 Expert report of Dr Underhill, para 39. 
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78. Setting aside the semantic presentation of these data, I understand that the survey responses above 
are based on those obtained in research project 1. In addition to the reservations in relation to the 
underlying empirical data I set out in section 2.2 above, in the remainder of this section, I set out my 
opinion as to: 

a. potential concerns with Dr Underhill’s questionnaire and results, including: 

i. the applicability of questions to all respondents;  

ii. the subjectivity of questions and interpretation of results; and  

iii. apparent inconsistencies between Dr Underhill’s expert report and her other 
research reports that draw on survey responses from research project 1; and  

b. Dr Underhill’s use of research project 1 data to make causal inferences as to the relationship 

between piece rates and unsafe work practices. 

2.4.1 Potential concerns with Dr Underhill’s questionnaire 

79. Since I do not have access to the underlying survey questions and responses, my observations are 
inherently limited to the inferences that can be drawn from the results of the survey presented in 
section C of Dr Underhill’s report. 

80. The accuracy and the interpretation of the results will depend critically on the questions that 
respondents were asked to answer, and the particular wording of the survey questions. For example, 
the Australian Bureau of Statistics notes that:61 

A poorly designed questionnaire can be the biggest source of non-sampling error (either directly 
or indirectly). The questionnaire can influence the response rate achieved in the survey, the quality 
of responses obtained and consequently the conclusions drawn from the survey results.  

81. I discuss below a range of potential concerns with  the apparent form of the survey questions, drawing 
upon inferences I have drawn from the presentation of the results.  

Applicability of questions to all respondents  

82. The reported survey results imply that many of the questions were only applicable to some of the 
respondents. For example:  

a. using ladders or carrying excessive loads may only be required for some types of fruit or 
vegetables, eg, strawberry picking would be unlikely to involve a ladder given the height of 
strawberry plants;  

b. whether a particular worker is required to work in excessive heat would depend on the 
location of the farm and season being worked; and  

c. the question concerning the raising of OH&S issues without negative consequences appears 
to be relevant only to people who have raised multiple workplace issues before – otherwise 
it would be difficult for a respondent to provide a frequency of the event occurring.   

83. As shown in Table 2-4 above, Dr Underhill reports responses only by the frequency of event occurring, 
ie, never/rarely, sometimes, and often/always. It is unclear if the survey allowed respondents to 
respond with a ‘I don’t know’ or ‘not applicable/relevant’.  

61 Australian Bureau of Statistics, Questionnaire design, available at 
https://www.abs.gov.au/websitedbs/D3310114.nsf/home/Basic+Survey+Design+-+Questionnaire+Design, accessed 2 June 2021. 
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84. It is unclear how a respondent would answer a particular question if it was not relevant and the survey 
did not allow for a ‘not applicable’ response. Notwithstanding, it is likely to make the results less 
meaningful and harder to interpret, particularly for questions that are only applicable to a smaller 
proportion of respondents.  

Subjectivity and interpretation of responses  

85. It is unclear if the survey provides guidance on how respondents should interpret the frequency 
dimension of the questions. As such, the responses may well involve a degree of subjectivity as to 
how questions should be interpreted. For example: 

a. a respondent that states that they ‘often or always’ work in extreme heat (35 degrees or 
more) would require there to be extreme heat whenever this employee works – it is unclear 
whether some employees have responded with ‘never/rarely’ because:  

i. there were never/rarely days with extreme heat; or  

ii. they never/rarely work on days when there is extreme heat;    

b. it is unclear if the survey provides guidance on what excessive load means (eg, carrying 
loads of 20 kilos or more) and frequency (eg, always could be interpreted as carrying 
excessive loads once or twice a day or ‘all the time’ when they are working);  

c. it seems likely that not all respondents would have raised OH&S issues while working in the 
sector and respondents that have raised OH&S issues may have done so only once or 
twice. It is also unclear if the survey provided guidance on the definition of negative 
consequences or what these consequences could be. It is also unclear how respondents 
who have never raised an OH&S issue due to fear of negative consequences would answer 
this question, ie, respondents could answer either ‘never/rarely’, since they have never 
raised an OH&S issue, or ‘often/always’ if they consider there would be negative 

consequences from raising an OH&S issue; and  

d. it is unclear if respondents are discouraged from taking lunch or drink breaks due to 
pressure from their employers, because of their desire to earn additional income or for some 
other reason (such as forgetting to take such a break).  

Inconsistencies between Dr Underhill’s expert report and other research reports  

86. Dr Underhill’s expert report relies on survey responses from research project 1. These survey 
responses appear in other research reports published by Dr Underhill and colleagues, including: 

• the paper titled Layered vulnerability: temporary migrants in Australian horticulture (ie, the 2015 
paper);62 and 

• another research report where Dr Underhill and colleagues examine health and safety issues for 
foreign harvest workers in the sector (the OH&S research paper).63  

87. There appears to be a number of potential inconsistencies between Dr Underhill’s expert report and 

her other research reports. For example, the OH&S research paper also presents survey responses 
that appear to be drawn from the same survey undertaken for the 2015 paper. I present these results 
in Table 2-5 below. I note the following:  

62 Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, Journal of Industrial Relations, 2015, 
pp 1-19. 

63 Underhill, E and Rimmer, M, Itinerant foreign harvest workers in Australia: the impact of precarious employment on occupational 
health and safety, Policy and Practice in Health and Safety, 13(2), 2015, pp 26-27. 
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a. the results presented in the OH&S research paper are the same as those presented in Dr 
Underhill’s expert report for three questions – however, the results in relation to the fourth 
question as to whether workers are discouraged from taking a lunch break are different. For 
example, Dr Underhill’s expert report suggests that 21.6 per cent of piece rate workers are 

never/rarely discouraged from taking a lunch break,64 whereas the results from the OH&S 
research paper suggest that this figure is 20.7 per cent;65 and  

b. Dr Underhill’s expert report indicates that the sample size for the survey responses was 267 
but the OH&S research paper suggests the sample size was 268.  

Table 2-5: Table 5 from OH&S research paper  

Issue (n=268) 
Never/rarely (%) Sometimes (%) Often/always (%) 

Hourly paid  Piece worker  Hourly paid  Piece worker  Hourly paid  Piece worker  

Not stabilising ladders 
before climbing  84.2 62.1 11.8 24.1 3.9 13.8 

Working in extreme 
heat (35 degrees+) 46.7 26.7 28.3 25.0 25.0 48.3 

Carrying excessive 
loads 65.1 37.9 23.7 30.2 11.2 31.9 

Discouraged from 
taking lunch breaks 
(n=259) 

45.0 20.7 27.2 30.2 23.8 47.4 

Source: Underhill, E and Rimmer, M, Itinerant foreign harvest workers in Australia: the impact of precarious employment on 
occupational health and safety, Policy and Practice in Health and Safety, 13(2), 2015, p 39. 

88. The interpretation of the survey results between Dr Underhill’s research reports also appear to involve 
inconsistencies. Table 2-6 below shows the survey results in relation to drink breaks from the 2015 
paper and the OH&S research paper, including the outcomes of the statistical test. Since the results, 
including outcomes of the statistic tests, are identical, it is likely that they are based on survey 
responses to the same question.  

89. However, the two research reports have interpreted the results differently, ie:  

a. the 2015 paper reports the results as how frequently employees missed drink breaks;66 
whereas  

b. the OH&S research paper reports the results as how frequently employees are discouraged 

from stopping to drink water.67  

64 Expert report of Dr Underhill, table 5. 
65 I note that Dr Underhill’s expert report suggests that the sample size of 267 was used for the lunch break question, ie, it does not 

indicate that a different sample size was used for the lunch break question. Table 5 of the OH&S research paper suggests that a lower 
sample size (n=259) was used for the lunch break question. I note also that the percentages of hourly paid and piece workers reported 
in table 5 of the OH&S research paper add up to 96.0 per cent and 98.3 per cent respectively, whereas these percentages add up to 
100 per cent (allowing for rounding) in Dr Underhill’s expert report. This may offer a partial explanation for the different percentages 
reported. However, without access to the underlying survey data, I cannot draw a conclusion in relation the different sample sizes or 
percentages reported. 

66 Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, Journal of Industrial Relations, 2015, 
p 15. 

67 Underhill, E and Rimmer, M, Itinerant foreign harvest workers in Australia: the impact of precarious employment on occupational 
health and safety, Policy and Practice in Health and Safety, 13(2), 2015, p 37. 
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90. Furthermore, when discussing the results of the research in relation to drink breaks as between piece 
rate and hourly paid workers, Dr Underhill states that piece rate workers are, often or always:68  

almost twice as likely to not drink water if it took too long to access 

91. This represents another way to interpret the survey results from the question related to drink breaks, 
which is different from the two above.    

Table 2-6: Results on drink breaks from the 2015 paper and the OH&S research paper   

Survey results Contractor (%) Farm (%) Statistical test 

Often/always missing drink breaks 
– as reported in table 4 from the 
2015 paper  

24.0 16.1 Χ2 =8.127; DF 2; ρ <0.05 

Often/always discouraged from 
stopping to drink water – as 
reported in table 4 from the OH&S 
research paper 

24.0 16.1 Χ2 =8.127; DF 2; ρ <0.05 

Source: Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, Journal of Industrial Relations, 
2015, p 15; and Underhill, E and Rimmer, M, Itinerant foreign harvest workers in Australia: the impact of precarious employment on 
occupational health and safety, Policy and Practice in Health and Safety, 13(2), 2015, p 37. 

92. I note also that the 2015 paper and the OH&S research paper provide information as to whether 
drinking water is supplied for farm employees and contractor employees. I expect that a similar 
analysis could be done for piece rate employees compared with hourly rate employees, but this 
analysis is not included in Dr Underhill’s expert report.   

2.4.2 Causal relationship between piece rates and unsafe work practices inferred by Dr Underhill  

93. Dr Underhill's expert report implies there is a causal relationship between poor work practices and 
piece rate working. In particular, Dr Underhill states that:69  

This data points to employers in horticulture paying cursory attention to OHS risks, which they 
contribute to by offering piece rate payments. As long as piece work rates fail to provide a decent 
minimum wage, workers will continue to take chances with their safety. 

94. I explain below my reservations in relation to Dr Underhill’s conclusion that the use of piece rates 

leads to poor work practices.  

Comparison between hourly paid workers and piece rate workers may not be like-for-like 

95. I note in section 2.3 that an assessment as to differences between hourly paid workers and piece rate 
workers should be made on a like-for like basis. In other words, it is possible an employee is engaged 
on an hourly rate basis because their responsibilities are not limited to the picking of products. For 
example, an employee may also be responsible for training new staff or administrative duties.  

96. It follows that an hourly rate workers may have a different response to the survey questions when 
compared to piece rate workers because of differences in their role and duties, rather than differences 
in how they are paid.  

Other potential hypotheses that could explain the correlation   

97. I note in para 63 that survey research is not well-suited to the making of causal inferences. In other 
words, although piece rate workers may experience poorer work practices, it does not follow that 

68 Expert report of Dr Underhill, para 39(ii).  
69 Expert report of Dr Underhill, para 40.  
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these are caused by the use of piece rates. Accordingly, changes to or the elimination of piece rates 
would not necessarily lead to improved work practices.  

98. In any case, there may well be other explanations for poor work practices that are unrelated to piece 
rates. For example, Dr Underhill’s OH&S research paper concludes that workers employed by 
contractors were more susceptible to poorer work practices.70 Table 2-7 shows the different responses 
from employees hired directly by the farm and employees hired through a contractor.  

99. The results indicate that contractor employees have poorer work practices since they are more likely 
to be discouraged from stopping to drink water and working in extreme heat, and less likely to be 
supplied with drinking water or raise OSH issues without negative consequences.  

100. In the OH&S research paper, Dr Underhill considered that these responses were:71  

… consistent with the pressures that flow from the contractor promising the farmer a defined output 
within a set timeframe. 

Table 2-7: Survey responses of farm and contractor employees from the OH&S research paper  

Issue  

Never/rarely (%) Sometimes (%) Often/always (%) 

Farm employee 
(n=195)  

Contractor 
employee (n = 

75) 
Farm employee 

(n=195)  
Contractor 

employee (n = 
75) 

Farm employee 
(n=195)  

Contractor 
employee (n = 

75) 

Discouraged from 
stopping to drink water 60.6 41.3 23.3 34.7 16.1 24.0 

Working in extreme 
heat (35 degrees+) 41.5 30.7 28.5 22.7 30.1 46.7 

Drinking water supplied 21.8 39.2 17.1 27.0 59.1 29.7 

Raise OSH issues 
without negative 
consequences 

26.4 31.1 25.9 32.4 37.3 20.2 

Source: Underhill, E and Rimmer, M, Itinerant foreign harvest workers in Australia: the impact of precarious employment on 
occupational health and safety, Policy and Practice in Health and Safety, 13(2), 2015, p 37. 

101. The above suggests that an alternative explanation of poor work practices could be the use of 
contractor employees, who may be pressured by the contractor to produce above a certain level.  

Conclusion that increases in piece rates or a move to hourly paid rates would improve safety 

practices  

102. In paragraph 40 of her export report, Dr Underhill appears to suggest that employers ‘paying cursory 

attention’ to OH&S risks is one of the factors that explain why piece rate workers experience poorer 
work practices. In the same paragraph, Dr Underhill then suggests that ‘As long as piece work rates 
fail to provide a decent minimum wage, workers will continue to take chances with their safety’. It 
follows that Dr Underhill implicitly considers that an increase in piece rates to a level where it provides 
a ‘decent minimum wage’ would improve work safety practices.    

103. In my opinion, the incentives created from an increase in piece rates may well have an opposite effect, 
ie, an increase in piece rates would improve the financial returns workers receive from being more 

70 Underhill, E and Rimmer, M, Itinerant foreign harvest workers in Australia: the impact of precarious employment on occupational 
health and safety, Policy and Practice in Health and Safety, 13(2), 2015, p 38. 

71 Underhill, E and Rimmer, M, Itinerant foreign harvest workers in Australia: the impact of precarious employment on occupational 
health and safety, Policy and Practice in Health and Safety, 13(2), 2015, p 38. 
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productive. This could further encourage workers to focus on productivity and discourage workers from 
focusing on safety outcomes, such as taking breaks or stabilising their ladder when climbing.   

2.5 Other considerations  

104. In the material below, I draw together a number of other considerations that give rise to further 
reservations in relation to Dr Underhill’s report and underlying analyses.  

2.5.1 Derivation of estimated hourly-equivalent rates from paid piece rates 

105. I note that Dr Underhill’s report presents piece rates as an (average) hourly rate. Dr Underhill does not 

provide a description as to how these piece rates were converted into hourly rates. By definition, the 
hourly equivalent rate for a piece rate worker may vary across a range – depending on their 
productivity and output in each hour – so that the average equivalent hourly rate could plausibly vary 
substantially over any given day, week, month and so on.  

106. Dr Underhill’s analysis is based on information collected via an online survey. I note in para 114 that I 
do not have access to the survey questions or the responses. However, the accuracy and 
interpretation of the results will depend critically on the questions that respondents were asked to 
answer, and the particular wording of the survey questions. By way of example, it is unclear:  

a. whether and, if so, how the survey specifies the nature of earnings that respondents are 
asked to provide – by way of example, whether it clarifies that earnings should be expressed 
as inclusive or exclusive of superannuation contribution, income tax and overtime earnings; 
in my opinion, the relevant earnings measure should be pre-tax, but excluding overtime and 
superannuation, so that it is comparable with the minimum hourly rates specified in the 
award;  

b. whether the survey specifies the time period of the earnings – I note in paragraph 58 that 
earnings should be compared with the applicable minimum hourly rates at the time, but it is 
unclear whether the survey specifies that respondents should only include earnings in the 
relevant period; 

c. over what time period respondents are asked to provide details of earnings and hours 
worked – for example, the survey could ask respondents to provide hours worked or 
earnings for the past fortnight or for the past year; having a duration that is ‘too short’ risks 

biasing the results since earnings in that period may not be representative of the whole year, 
whereas having a duration that is ‘too long’ risks reducing the accuracy of the information 
provided since respondents would be required to provide information for which they may no 
longer have an accurate recollection;  

d. whether the respondents are asked to account for (or have otherwise accounted for) the 
non-payment of wages – research project 1 indicates that non-payment of wages was a 
problem for 40 of the survey respondents, representing around 14.8 per cent of the 
responses; 72 if respondents have accounted for non-payment of wages in their reported 
earnings, then it is possible that piece rate workers are earning a lower hourly wage than 
hourly rate workers because of non-payment, rather than because a piece rate has been set 
too low; 

e. whether the survey responses have been validated against other information sources, such 
as payslip information of employees; and 

72 Underhill, E and Rimmer, M, Layered vulnerability: temporary migrants in Australian horticulture, Journal of Industrial Relations, 2015, 
p 12. 
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f. whether the survey provided a definition of working hours – in the absence of any such 
definition, it is possible that some respondents may include lunch breaks or travel time to 
and from work in their estimate of number of hours worked.  

107. I expect that the many of the potential complications I identify above would be more likely to reduce 
the accuracy of the estimated hourly rate for piece rate workers, as distinct from that for hourly rate 
workers. I would expect hourly rate workers to be more likely to have an accurate recollection of their 
hourly wage, as would be specified in their contract or agreement.  

108. In contrast, the hourly rate for a piece rate worker will depend on their productivity and will likely vary 
over time. An accurate estimate of hourly earnings of a piece rate worker would require the survey to 
specify the information that is required and for the respondent to have an accurate recollection of 
hours worked and earnings over time. 

2.5.2 Extent to which 2013 and 2014 data are relevant in 2021 

109. Dr Underhill does not comment on the ability to generalise the findings of data collected in 2013 and 
2014 (research project 1) and in 2018 (research project 2) to 2021.  

110. However, Dr Underhill does identify that the composition of the horticulture workforce has changed 
dramatically over the past twenty years.73 This observation suggests the potential for dynamism and 
change in the workforce – with implications for pay rates – over time. In my opinion, the observed 
medium term dynamism is further likely to limit the applicability of data collected in 2013 and 2014 to 
the question of pay for piece workers in 2021. 

111. Further, I would expect the COVID-19 pandemic to have had significant consequences for the 
composition of the horticultural labour force, given the restrictions on international travel and visas into 
Australia, and Dr Underhill’s conclusion that ‘temporary migrant workers, especially working holiday 

makers, make up more than 50% of seasonal workers in harvesting.’  

2.5.3 Quality of underlying data 

112. I observe that table 3 in Dr Underhill’s report presents data suggesting that the minimum earnings for 
an hourly rate employee was $3 per hour in research project 1.74 In my opinion, the observation that 
an employee was engaged on any basis with an hourly rate of $3 per hour is implausibly low.  

113. The presence of this observation in the data may well indicate potential shortcomings in the quality of 
the underlying data. The process by which Dr Underhill may have inspected and taken steps to ensure 
the quality of these data is not disclosed in either her expert report or academic papers.  

2.5.4 Survey questions and responses  

114. The information with which I have been provided does not contain the survey questions or the 
responses from the survey. I am therefore unable to undertake any detailed review or assessment of 
the survey or the underlying data.  

2.6 Implications for Dr Underhill’s expert report and conclusions 

115. Dr Underhill sets out her conclusions at para 41,75 in the form of seven bullet points. I draw on my 
opinions set out in this section to respond to each of these bullet points in turn below. 

73 Expert report of Dr Underhill, para 12. 
74 Expert report of Dr Underhill, table 3, p 12. 
75 Expert report of Dr Underhill, para 41. 
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a. In relation to bullet point one, I have no basis for commenting on the unpublished ABS 
statistics. 

 In relation to bullet point two, Dr Underhill does not present any empirical data but appears 
to be relying on the Australian Bureau of Agricultural and Resource Economics and 
Sciences (ABARES) estimate that she refers to in paragraph 12 of her report, ie, in February 
2019, 57 per cent of casual and contract workers across fruit, grape and nut farms were 
from overseas. In my opinion, this statistic is likely to be of limited relevance in light of the 
COVID-19 pandemic and its implications for the extent of working holiday makers in the 
casual and contract workers population. 

 In addition, I am not confident that the denominator in the ABARES statistic (being, all 
casual and contract workers in fruit, grape and nut farms) is consistent with the implied 
denominator in Dr Underhill’s conclusion, ie, all seasonal workers in harvesting, because: 

i. workers that are neither casual nor contract workers, ie, full time or part time 
workers, may be a significant proportion of the workforce; 

ii. there is no evidence as to whether fruit, grape and nut farms are reflective of the 
harvesting workforce more generally; and  

iii. according to Dr Underhill, workforce numbers are ‘highly volatile, changing by as 

much as 10,000 employees from quarter to quarter’76 – a point estimate in February 
2019 is therefore unlikely to be reliable. 

 However, I do not have any data by which to assess the reasonableness of Dr Underhill’s 

estimates as to the composition of the horticultural workforce.  

b. I have no comment on bullet points three, four, or five. 

c. In relation to bullet point six, Dr Underhill makes three key conclusions – I set these out 
below and provide my opinion in relation to each. 

d. In relation to bullet point seven, Dr Underhill considers that there is  low rates of pay for 
piece workers encourages unacceptably high level of unsafe practices – I provide my 
opinion on this point below. 

Bullet point six 

116. Dr Underhill makes three key conclusions in bullet point six, ie:77 

a. the rate of pay for piece workers is substantially less than the minimum hourly rate of pay 
received by hourly paid casual workers;  

b. very few piece workers earn the rate which ‘the average competent worker’ should be able 

to earn; and 

c. piece rates are set at a rate too low for average workers to earn the hourly minimum, let 
alone the ‘average competent worker’ rate. 

  

76 Expert report of Dr Underhill, para 14. 
77 Expert report of Dr Underhill, para 41, bullet point six. 
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The rate of pay for piece workers is substantially less than the minimum hourly rate of pay received 

by hourly paid casual workers 

117. In relation to (a), this conclusion appears to follow from the results of research project 1 and research 
project 2, for which Dr Underhill presents statistically significant evidence in support of her conclusion 
that the average rates of pay in the two populations are different.  

118. I note in paragraph 62 that a like-for-like comparison of earnings across groups would need to account 
for various factors that influence an employee’s wage, such as differences in experience, age, and 
casual-worker-status across groups. In the absence of any attempt to assess whether such factors 
explain differences across groups, in my opinion it is not possible to attribute the difference in 
observed earnings to the difference in pay structure.  

119. Separately and in addition, in my opinion the data upon which Dr Underhill relies to draw these 
conclusions cannot be generalised to represent the population of horticultural workers in Australia in 
2021. In particular, these data are:  

a. the product of a poorly-specified sampling frame; 

b. the product of non-random samples – with the consequence that any statistical testing 
performed will be inappropriate and unreliable;78 

c. likely to be the subject of material bias associated with self-selection; and 

d. unlikely to be reflective of 2021 conditions, given that:  

i. the data for research project 1 were collected in 2013 and 2014; and  

ii. although the data for research project 2 were collected in 2018, there has been a 
structural break (COVID-19) since that date, and in addition, the sample size for 
research project 2 is unreliably low. 

120. These shortcomings are caused and/or exacerbated by the relative lack of research into the 
composition of the horticultural workforce in Australia. 

121. By consequence, in my opinion Dr Underhill does not present sufficient information to draw any 
reliable conclusions as to:  

a. the rates of pay for piece workers in the horticultural industry in Australia; or 

b. the rates of pay for hourly paid workers in the horticultural industry in Australia. 

      
Very few piece workers earn the rate which ‘the average competent worker’ should be able to earn 
 
122. I explain at paragraphs 119 to 121 above why, in my opinion, Dr Underhill does not present sufficient 

information to draw any reliable conclusions as to the number of piece workers in the Australian 
horticultural industry that are earning at least the rate of the ‘average competent worker’. Put another 
way, the severe limitations in Dr Underhill’s sampling methodology mean that her conclusions are 
limited in their application to the group of individuals in her sample and cannot be generalised to the 
population of interest. 

123. Nevertheless, I also observe that this conclusion refers to the distribution of hourly rates, as reported 
in research projects 1 and 2. Dr Underhill does not present detailed information as to the distribution of 

78 See my discussion in section 2.2. 
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piece rates reported in her survey, aside from the mean, median, minimum, maximum and standard 
deviation. From these summary statistics I observe that:  

 In relation to research project 1: 

a. the maximum rate reported by respondents was $30 per hour for piece rate workers, and 
that this is above the expectations of the ‘average competent worker’ – suggesting that at 
least one employee received more than the rate of the ‘average competent worker’; 

b. the mean is higher than the median, suggesting a positive skew in the distribution; and 

c. the direction of the self-selection bias would suggest that these data understate the 
distribution of piece rates in the underlying population, as Dr Underhill and colleagues note 
elsewhere. 

 In relation to research project 2: 

a. the maximum rate reported by respondents was $25.00 per hour for piece rate workers, and 
that this below the expectations of the ‘average competent worker’ – suggesting that none of 
the workers in the sample received the rate of the ‘average competent worker’; 

b. the mean is higher than the median, suggesting a positive skew in the distribution; and 

c. the direction of the self-selection bias would suggest that these data understate the 
distribution of piece rates in the Australian horticultural population, as Dr Underhill and 
colleagues note elsewhere. 

Piece rates are set at a rate too low for average workers to earn the hourly minimum, let alone the 

‘average competent worker’ rate 

124. In performing my review of Dr Underhill’s expert report and Dr Howe’s expert report, I have been 

asked to assume that: 79 

1. “The phrase ‘average competent employee’ envisages the existence of a pool of hypothetical 
competent employees. Hypothetical employees who are not competent must be excluded from 
the pool. The average competent employee is selected from the pool of hypothetical competent 
employees.” 

2. A “competent employee” is one that is “suitable, sufficient or adequate” for the purpose of doing 
the work that is to be done at a piecework rate. A “competent” employee is to be distinguished 
from a “proficient” employee. 

3. “The average competent employee is the ordinary, normal or typical competent employee”, with 
“an average level of diligence and an average level of aptitude”. 

4. “The assessment of the average competent employee must be made by reference to the 
workforce that is available or potentially available to the employer.” Hence, “the average 
competent employee in a less experienced workforce should be attributed with less experience, 
while the converse is also true”. 

Please also make the following factual assumption: 

5. At any given point in time, a significant proportion of the workforce (eg 20% or more) engaged 
on piecework rates under the Horticulture Award 2020 is not competent in the sense described 
above. 

125. From these assumptions it is possible to draw the following propositions: 

79 Supplementary letter: additional assumptions for Expert Retainer, 10 June 2021, p 1. 
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a. It is very likely that a proportion of the respondents in each of Dr Underhill’s survey samples 

in research project 1 and research project 2 could be classified as not competent; 

b. piece rate workers that do not meet the definition of ‘competent’ are very likely to report low 

rates of hourly-equivalent wages, on average, relative to competent workers; 

c. the inclusion of these non-competent workers’ reported hourly-equivalent rates in the 
calculation of the average rate of pay for piece workers means that the average hourly-
equivalent piece rate amongst all piece rate workers would be expected to be below the 
(conditional) average of those employers who are competent, so that; 

d. the average rate of pay across all piece workers, in hourly-equivalent terms, would be 
expected to be below the average competent worker rate.  

126. Dr Underhill’s conclusion that ‘piece rates are set too low for average workers to earn the ‘average 

competent worker’ rate does not appear to recognise that this is in fact the expected outcome, based 

on the assumptions provided to me in my supplementary letter and reproduced in para 124 above.80 

127. In addition, for the reasons I describe at paragraphs 119 to 121 above, in my opinion Dr Underhill 
does not present sufficient information to draw any reliable conclusions as to the piece rates set in the 
Australian horticultural industry. 

Bullet point seven 

128. In bullet point seven, Dr Underhill states that:  

The low rates of pay for piece workers in the horticulture encourages an unacceptably high level 
of unsafe work practices. 

129. In making this statement, Dr Underhill appears to make the assumptions that:  

a. there is a casual relationship between the use of piece rates and unsafe work practices; and  

b. an increase in piece rates would lead to improved work safety practices.    

130. I present my opinion in relation to n these assumptions in further detail below.  

Causal relationship between the use of piece rates and unsafe work practices  

131. Dr Underhill’s conclusion that there is link between the use of piece rates and unsafe work practices is 
based on her analysis of survey results from research project 1. The survey results suggest that piece 
rate workers are more likely to be exposed to poor work practices when compared to hourly paid 
workers. On this basis, Dr Underhill’s appears to conclude that the use of piece rates lead to poor 
work practices.  

132. In section 2.4.2, I set out my concerns as to the causal inference that Dr Underhill has made between 
piece rates and work safety practices, ie:  

a. I noted in para 119 that, in my opinion, the data upon which Dr Underhill relies to draw these 
conclusions cannot be generalised to represent the population of horticultural workers in 
Australia in 2021. I set out my reasoning for this opinion in paragraph 119;  

b. Dr Underhill’s assessment is not like-for-like, since it is possible a worker is employed on an 
hourly basis because their role is not limited to picking fruit or vegetables – for example, 
hourly rate workers may also be responsible for training and other administrative duties, and 

80 Supplementary letter: additional assumptions for Expert Retainer, 10 June 2021, p 1 
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so it follows that the difference in survey response between piece rate workers and hourly 
rate workers could be due to differences in responsibilities;  

c. I note in para 63 that survey research is not well-suited to the making of causal inference – 
in other words, although piece rate workers may experience poorer work practices, such 
outcomes are not necessarily caused by the use of piece rates, so that changes to or the 
elimination of piece rate would not necessarily lead to improved work practices; and  

d. there may be other reasons there could be other explanations for poor work practices that 
are unrelated to piece rates – for example, I note in para 98 that Dr Underhill’s OH&S 

research paper concludes that workers employed by contractors were more susceptible to 
poorer work practices, and so it follows that poor work practices could be caused by how 
workers are employed rather than the use of piece rates.  

An increase in piece rate would lead to improved work safety practices  

133. Dr Underhill’s statement appears to suggest that an increase in the piece rate would lead to improved 
safety outcomes.  

134. In my opinion, there is no economic reasoning that would give rise to an unambiguous expected 
relationship between the existence of piece rates and safety outcomes.   

2.7 Response to question 1.4 

135. In this section, I set out my response to question 1.4 of my letter of instructions, ie: 

Are the conclusions and inferences made in the Expert Report, including in Part D of the Expert 
Report, sound? Please provide reasons why.  

136. I have organised my response to this question by reference to the two questions that Dr Underhill was 
asked in her report, ie: 81  

(a)  The composition of the workforce in the horticulture industry, including the number of 
employees working in the industry and the proportion of employees engaged on a casual basis; 
and 

(b) The average earnings of employees engaged as pieceworkers in the horticulture industry. 

2.7.1 (a): Size and composition of the workforce 

137. To estimate the size of the horticultural workforce industry in Australia, Dr Underhill presents 
unpublished ABS data.82  

138. I do not have access to these data and so have no basis for comment in relation to the estimate that 
Dr Underhill presents in table one as to the total size of the horticulture workforce in Australia. 

139. In relation to the composition of the workforce, I note that Dr Underhill refers to a number of other 
sources in her report. I have not undertaken any steps to verify whether the statistics and observations 
Dr Underhill makes by reference to these papers are correct or reasonable. 

140. Dr Underhill does not present any empirical data, but appears to be relying on the Australian Bureau 
of Agricultural and Resource Economics and Sciences (ABARES) estimate to which she refers in 
paragraph 12 of her report, ie, in February 2019, 57 per cent of casual and contract workers across 
fruit, grape and nut farms were from overseas.  

81 Expert report of Dr Underhill, para 9. 
82 Expert report of Dr Underhill, table 1, p 6 
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141. In my opinion, this statistic is likely to be out of date in light of the COVID-19 pandemic and its 
consequences for the extent of working holiday makers in the casual and contract workers population. 

142. Further, I am not confident that the denominator in the ABARES statistic (being, all casual and 
contract workers in fruit, grape and nut farms) is consistent with the implied denominator in Dr 
Underhill’s conclusion, ie, all seasonal workers in harvesting, because:  

a. workers that are neither casual nor contract workers, ie, full time or part time workers, may 
be a significant proportion of the workforce;  

b. there is no evidence as to whether fruit, grape and nut farms are reflective of the harvesting 
workforce more generally; and  

c. according to Dr Underhill, workforce numbers are ‘highly volatile, changing by as much as 

10,000 employees from quarter to quarter’83 – as such, a point estimate in February 2019 is 
unlikely to be reliable. 

143. However, I do not have any data with which to assess the reasonableness of Dr Underhill’s estimates 

as to the composition of the horticultural workforce. 

2.7.2 (b): average earnings of employees engaged as pieceworkers 

144. Dr Underhill makes three key conclusions as to the average earnings of employees engaged as 
pieceworkers, ie:84 

a. the rate of pay for piece workers is substantially less than the minimum hourly rate of pay 
received by hourly paid casual workers;  

b. very few piece workers earn the rate which ‘the average competent worker’ should be able 

to earn; and 

c. piece rates are set at a rate too low for average workers to earn the hourly minimum, let 
alone the ‘average competent worker’ rate. 

145. I set out my response to these points at paras 117 to 127 above.  

83 Expert report of Dr Underhill, para 14. 
84 Expert report of Dr Underhill, para 41, bullet point six. 
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3. Assessment of Dr Howe’s report  

146. In this section, I set out my response to Seyfarth’s instruction in relation to the report of Dr Howe, ie:85  

Please review and address in your report the methodology underpinning the opinions expressed 
in the section of Howe Report headed “Underpayment of Wages of Workers Earning Piece Rates”  

Please address the same questions in relation to this section of the Howe Report as the questions 
we asked in the Engagement Letter in relation to the Underhill Report.  

You should give reasons for each opinion and, where appropriate, you should state the 
methodology you have used in reaching your conclusions. You should also set out the information 
and data you have relied upon to prepare your report, as well as any assumptions you have made 
in preparing your report. Finally, you should also make it clear if a particular question or issue falls 
outside your area of expertise.    

147. In the remainder of this section, I: 

a. set out my understanding of Dr Howe’s methodology and conclusions;  

b. describe my assessment of Dr Howe’s methodology in her research report, JH-1; 

c. discuss findings from the national survey of vegetable growers and inconsistencies with Dr 
Howe’s conclusions; and  

d. set out my high level assessment of the National Temporary Migrant Work survey, to which 
Dr Howe refers in her expert report.   

3.1 Dr Howe’s reasoning and conclusions  

148. In paragraph 19 of her report, Dr Howe states that:  

The data from my research outlined at [6] has supported a finding that piece rates are generally 
set at levels which mean that workers who are on a piece rate don’t earn at least Award minimum 
rates, in fact they are paid well below the Award minimum rates, generally earning less than $15 
an hour. 

149. In making this conclusion, Dr Howe has relied on findings from a previous research report that she 
and colleagues have undertaken, titled Towards a Durable Future: Tackling Labour Challenges in the 

Australian Horticulture Industry.86 This research report is attached to Dr Howe’s report and referred to 
as ‘JH-1’ (hereafter, research report JH-1). Research report JH-1 is supported by a set of four 
appendices, comprising:  

a. the project methodology;  

b. list of findings;  

c. the national survey of vegetable growers;87 and  

85 Supplementary scope letter, 7 June 2021, p 1. 
86 Howe, J, Clibborn, S, Reilly, A, van den Broek, D and Wright, C F, Towards a Durable Future: Tackling Labour Challenges in the 

Australian Horticulture Industry, January 2019 (‘research report JH-1’). 
87 OmniPoll, Vegetable grower practices, experiences and views concerning employment of seasonal farm labour, August/September 

2016. 
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d. a report from Monash University, titled: Empirical background to the Horticulture Labour 

Research Project: Report to Alexander Reilly and Joanna Howe.88    

150. Dr Howe’s report also refers to two other studies that support her conclusion that piece rate workers 
are underpaid when compared to the minimum wage, ie:89 

a. a report from the Fair Work Ombudsman in 2016, which found that more than one-third of 
working holiday makers (WHMs) were paid less than the minimum wage; and   

b. the National Temporary Migrant Work survey in 2017, which found that found that the worst 
paid jobs (within temporary migrant workers, the exclusive focus of the survey) were in fruit 
and vegetable picking, where 15 per cent of participants said they had earned five dollars an 
hour or less and 31 per cent had earned $10 an hour or less. Dr Howe has indicated that her 
analysis shows that these underpayments were through the use of piece rates.90 

151. The findings from the National Temporary Migrant survey are included in an attachment to Dr Howe’s 

report, marked as JH-3.  

3.2 Assessment of Dr Howe’s methodology in research report JH-1 

152. In this section I set out my assessment of Dr Howe’s methodology in her research report, JH-1. 

3.2.1 Research methodology  

153. The methodology adopted in research report JH-1 involves the following principal steps:91  

a. phase 1, where the research team had background discussions with key stakeholders and 
undertook a literature review;  

b. phase 2, where a national survey of vegetable growers was conducted, involving 332 
growers;  

c. phase 3, which involved the development of 13 regional case studies, involving interviews 
and focus groups with 121 growers, 124 workers and 110 other stakeholders; and  

d. phase 4, where the preliminary findings were presented at workshops to key stakeholders 
and feedback from the workshops were taken into account in the final report.   

154. The underpayment of piece rate workers is mainly discussed in two sections of research report JH-1, 
ie:  

a. in chapter two, which found there is non-compliance with labour standards by a subset of 
growers, ie:  

i.  ‘paying extremely low piece rates based on an inflated assumption of the 
competency of the average worker’;92 and  

88 Gamlen, A, Arunachalam, D and Healy, E, Empirical background to the Horticulture Labour Research Project: Report to Alexander 
Reilly and Joanna Howe, 20 July 2018. 

89 Howe report, paras 20-21. 
90 Howe report, para 21. 
91 Research report JH-1, p 2 and appendix A: methodology. 
92 Research report JH-1, p 10. 
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ii. although while the report notes that it is impossible to quantify the extent of non-
compliance, it stated there is a growing body of evidence to suggest that non-
compliance is ‘endemic and multi-faceted’;93 and 

b. in chapter 10, which is focused on the WHM program, with the two most relevant findings in 
this chapter being:  

i. finding 9, which concludes that underpayment of wages of WHMs is widespread, 
based on evidence from the focus groups;94 and  

ii. finding 10, which concludes that there is evidence of ‘inappropriate use of piece 

rates in the employment of WHMs’.95 

3.2.2 Assessment  

155. Research report JH-1 does not appear to quantify the average pay received by piece rate workers or 
the proportion of piece rate workers that earn an hourly rate below the minimum wage.  

156. Rather, Dr Howe’s conclusion that piece rate workers generally earn an hourly rate that is ‘well below 

the Award minimum rates’96 appears to be based on outcomes of the focus group97 and findings from 
two other relevant reports, which I note at paragraph 150 above.  

157. It is not clear how Dr Howe reaches the conclusion that workers who are on a piece rate earn ‘less 

than $15 an hour’ based on the research report JH-1. There are two references to a $15/hour rate in 
research report JH-1, ie: 

a. an anecdotal quote from a stakeholder on page 72, stating that:98 

You hear of people that say they’re crammed into a house and then they’re charged $20 shoved 
into a minivan and taken it to work … paid $15 an hour, I’ve got no doubt it happens. I don’t know 
anyone that does it, but I’ve got no doubt it happens, and I hope that gets cleaned up. 

b. a reference to a government report in relation to arrangements with contractors (that does 
not appear to be about piece rates), ie:99  

One government report stated that contractors could give workers envelopes with wages from 
which accommodation, transport and often a finder’s fee had already been deducted. This could 
result in workers getting hourly rates ranging from $10 to $15 an hour. 

158. In addition, a number of anecdotal references to low rates of pay via piece rates appear throughout 
research report JH-1. 

159. Further, Dr Howe presents findings from the national survey of vegetable growers in her appendices to 
research report JH-1. I discuss these results in more detail in section 3.3 below, but note here that 

93 Research report JH-1, p 9. 
94 Research report JH-1, p 97. 
95 Research report JH-1, p 97. 
96 Howe report, para 19. 
97 Page 10 of research report JH-1 states that evidence from the case studies described practices ‘such as extremely low piece rates 

based on an inflated assumption of the competency of the average worker’; however, it does not make a comparison to the minimum 
Award wage rates.  

98 Research report JH-1, p 72. 
99 Research report JH-1, p 85. 
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these survey results report that 65 per cent of piece rate workers are paid above the award rate (of 
$17 for full and part time workers, or $22 for casual workers).100  

160. The absence of robust, quantitative analysis means that Dr Howe’s conclusions are derived primarily 
from a literature review and anecdotal evidence. It follows that it is impossible to demonstrate with any 
degree of statistical confidence:  

a. the average hourly wage received by piece rate workers; and  

b. the distribution of hourly wages received by piece rate workers.    

161. In my opinion, Dr Howe has not presented evidence from which it is safe to support her conclusion 
that the workers on piece rates are generally paid ‘well below the Award minimum rates, generally 
earning less than $15 an hour’.101   

3.3 Survey results from phase 2 contradict Dr Howe’s conclusion  

162. One of the key outputs from research report JH-1 is the findings from the national survey of vegetable 
growers. The survey asks several questions related to pay, including whether the growers pay above 
or below minimum award rates. 

163. Appendix C to research report JH-1 states that:102 

On this basis, 17% were classified as paying below the award for hourly rates, and 15% for piece 
rates. 

164. On its face, this result appears to contradict Dr Howe’s conclusion that piece rate workers are 

generally paid ‘well below the Award minimum rates’. 

165. I note there are also several limitations to this survey, including that:   

a. it is not a representative survey of the horticulture sector – rather, it is a survey of vegetable 
growers and so excludes some parts of the sector, such as fruit growers;  

b. the survey collects information from employers, which may introduce an upwards bias if 
employers exaggerate wages or, put differently, employers may not want to admit 
underpaying their staff;  

c. in respect of piece rates, the survey asks the respondent to answer ‘for an average 

competent adult worker, what’s the approximate hourly rate you pay for ordinary time, 

excluding any overtime or weekend loading?’103 – in my opinion, there is a risk that 
respondents may not have an accurate estimate for an hourly rate equivalent to the piece 
rates offered across their average competent workforce; 

d. the sample size is small for some of the findings, including pay received by piece rate 
workers; and  

100 See research report JH-1, appendix C, p 39. I note that there appears to be a rounding or methodological error in the approach to 
setting the ‘below award’ and ‘Award or higher’ criterion, whereby the full time/part time Award is $17.70 while the criterion for ‘below 
award’ and ‘Award or higher’ is $17 (where it should be $17.70). Similarly for casual workers, the Award is $22.13 while the criterion is 
set at $22, although this latter error is less material. 

101 Dr Howe report, para 19. 
102 Research report JH-1, appendix C, p 39. 
103 Research report JH-1, appendix C, p 39. 
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e. the non-response rate, particularly for the question related to hourly pay for piece rate 
workers.104   

3.4 Survey results from the National Temporary Migrant Work survey (JH-3)  

166. Dr Howe includes several supporting materials in her attachment marked (JH-3), ie:  

a. a 2017 report by Berg and Farbenblum, setting out the findings from the National temporary 
Migrant Work survey;105  

b. a report from the National Union of Workers, setting out the findings from a survey of over 
650 farm workers;  

c. a submission from the National Union of Workers to an inquiry into the Seasonal Worker 
Programme; and  

d. a submission from the National Union of Workers to the Victorian Inquiry into the labour hire 
industry and insecure work.  

167. I have not reviewed the various reports and submissions prepared by the National Union of Workers.  

168. Further, I have not reviewed in detail the Berg and Farbenblum report. Notwithstanding, I make the 
following high level observations on the paper prepared by Berg and Farbenblum, ie:  

a. the respondents to the survey are temporary migrant workers, and so represent only a 
subset of workers – it follows that the survey results provide limited insight to the general 
pay conditions of the entire horticulture sector;106 and  

b. the authors of the report have noted several methodological limitations to its survey, 
including:107  

i. it is not possible to know survey responses reflect the experiences of the cohort to 
which the respondents belong - in other words, it could suffer from sample error, 
where the respondents responding to the survey are not representative of temporary 
migrant workers; as such, the author concludes that it does not enable definitive 
conclusions on what causes wage theft;  

ii. the survey was anonymous and so it is not possible to know whether any 
participants completed the survey more than once from different devices;  

iii. it is not possible to verify the accuracy of information provided by participants;  

iv. it is possible that some groups of workers did not participate in the survey because 
of lack of trust or greater fear of negative participation, despite the anonymous 
nature of the survey;   

v. it possible that workers that who have had a poor workplace experience were more 
willing to participate in the survey; and  

104 Research report JH-1, appendix C, p 39. 
105 Berg, L and Farbenblum, B, Wage theft in Australia – findings of the National Temporary Migrant Work survey, November 2017. 
106 Berg, L and Farbenblum, B, Wage theft in Australia – findings of the National Temporary Migrant Work survey, November 2017, p 5. 
107 Berg, L and Farbenblum, B, Wage theft in Australia – Findings of the National Temporary Migrant Work survey, November 2017, p 

11. 
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vi. there was an over-representation of international students from University of New 
South Wales, and to a lesser extent University of Technology, Sydney. 

169. I agree with the limitations that the authors describe in their report. Notwithstanding these limitations, I 
note in paragraph 168.a that the respondents to the survey are not representative of workers in the 
horticulture sector. It follows that it is difficult to draw any conclusions regarding the average pay of a 
competent worker on piece rates in the horticulture sector from this survey.  

3.5 Dr Howe’s conclusions as to workers earning piece rates  

170. The section of Dr Howe’s report (paragraphs 19 to 25) titled the ‘underpayment of wages of workers 
earning piece rates’ contains seven paragraphs. In this section I draw on the reasoning and opinions I 
set out above to respond to each of the points made in these paragraphs. 

171. In paragraph 19, Dr Howe’s conclusions are primarily based on a literature review and anecdotal 
evidence. The absence of robust, quantitative analysis means it is impossible to demonstrate with any 
degree of statistical confidence the average hourly wage earned by piece rate workers and the 
distribution of earnings. In my opinion, Dr Howe has not presented evidence that can safely be said to 
support her conclusion in paragraph 19.  

172. In paragraph 20, Dr Howe refers to a Fair Work Ombudsman report. I have not reviewed this report, 
although I note that the subject of this report is the pay of WHMs in general. WHMs are only a subset 
or horticulture workers, while WHMs also work in other sectors. In light of this, Dr Howe’s report and its 
findings are of limited relevance to whether there is underpayment of piece rate workers in the 
horticultural sector.  

173. In paragraph 21, Dr Howe refers to the results of the National Temporary Migrant survey. I discuss my 
high level assessment of this survey in section 3.4. Noting that I have not reviewed the survey or 
report in detail, I observe as follows:  

a. the survey is focused on temporary migrant workers, which is a subset of horticulture 
workers – it follows that there is limited ability to use the survey results to draw conclusions 
regarding the average pay of an ‘average competent worker’; and  

b. the authors have noted a number of limitations with the methodology, which were not 
acknowledged in Dr Howe’s report.    

174. In paragraph 22, Dr Howe concludes that WHMs receive extremely low hourly wage rates when being 
paid by piece rates. Her conclusions in this paragraph are based on discussion from interviews and 
focus groups. The absence of robust, quantitative analysis means it cannot safely be said that these 
observations reflect the underlying population of horticultural workers in Australia. It follows that Dr 
Howe has not presented that can safely be said to support her conclusion in paragraph 22.   

175. I have no comment on paragraph 23.  

176. In paragraph 24, Dr Howe’s states that she is aware of the frequency with which horticultural workers 

earn wages above the minimum rate of pay is low. This conclusion appears to be based on discussion 
from interviews and focus groups. The absence of robust, quantitative analysis means it is impossible 
to state with any degree of statistical confidence that her conclusions are valid. In my opinion, Dr 
Howe has not presented evidence that can safely be said to support her conclusion in paragraph 24.   

177. I have no comment on paragraph 25.  
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PRIVILEGED & CONFIDENTIAL 
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Greg Houston 
Partner 
HoustonKemp Economists 
Level 40, 161 Castlereagh Street 
Sydney NSW 2000 
greg.houston@houstonkemp.com 

Dear Greg 

Expert Retainer - HoustonKemp Economists

We act for the Australian Fresh Produce Alliance (AFPA).  

We would like to engage you on retainer to act as an independent expert in relation to an application 
made by the Australian Workers’ Union (AWU) to the Fair Work Commission (FWC) to vary the 
Horticulture Award 2020 (MA000028) (Proceedings). The variation seeks to delete existing clause 
15.2(i) and insert a new clause 15.2(k) to provide that employers must keep a record of all hours 
worked by a pieceworker as a time and wages record. The AFPA is opposing the variation.  

This letter sets out the terms of your retainer.  

1. Engagement to prepare expert report 

As discussed with you, in phase 1, we would like you to prepare a report in which you review and 
critique the expert report produced by the AWU from Dr Elsa Underhill dated 19 March 2021 (Expert 
Report), including its methodology, assumptions and conclusions. A copy of the Expert Report is 
enclosed with this letter and the attachments to the report will be accessible to you by a link we send 
via email.  

Without limiting the scope of your opinion (or any subsequent report), we would like you to specifically 
address the following issues:  

1.1. Please provide a précis of your relevant experience and expertise in relation to relevant 
economic disciplines, including your qualifications and work experience.  

1.2. Please confirm that you have read the Expert Evidence Practice Note (a copy of which is 
enclosed with this letter) and agree to abide by it. 

1.3. Please provide a critique of the methodology adopted in the Expert Report and provide your 
opinion on whether it suffers from any flaws, issues or inconsistencies.  

(a) This includes considerations such as whether the data presented, used and relied on 
in the Expert Report (including in Parts A, B and C) is statistically sound, including in 
terms of valid sample size, focus groups fairly chosen etc.  
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(b) If issues are identified with the Expert Report, please explain these issues and any 
impact they have on the conclusions presented in the Expert Report.  

1.4. Are the conclusions and inferences made in the Expert Report, including in Part D of the 
Expert Report, sound? Please provide reasons why. 

You should give reasons for each opinion and, where appropriate, you should state the methodology 
you have used in reaching your conclusions. You should also set out the information and data you 
have relied upon to prepare your report, as well as any assumptions you have made in preparing your 
report. Finally, you should also make it clear if a particular question or issue falls outside your area of 
expertise.  

2. Other aspects of retainer

In due course, as part of phase 2, we would like you to provide further evidence regarding the 
economic impact of AWU’s proposal.  

From time to time you may also be required to provide or respond to further evidence or expert 
opinions. 

You may need to be available to give evidence in the FWC at some time during the course of the 
Proceedings. We may also ask that you be available at other times when any experts retained by 
other parties to the Proceedings are giving evidence. 

3. Legal professional privilege 

Your independent expert report and any drafts, notes or working papers prepared in accordance with 
your retainer are confidential and are not be copied or used for any purpose unrelated to the 
Proceedings without our permission. 

Materials supplied to you by Seyfarth Shaw Australia and AFPA are confidential and are not to be 
copied or used for any purpose unrelated to your retainer without permission. 

Your report and any drafts prepared by you should have the following words inserted on the cover 
page: 

This document is protected by legal professional privilege. To ensure privilege is not waived, 
please keep this document confidential and in a safe and secure place. This document should 
not be distributed, and no reference to it should be made, to any person or organisation not 
directly involved in making decisions on the subject matter of this document. 

4. Conflicts of interest 

As an independent expert, it is important that you are free from any possible conflict of interest in the 
provision of your advice or giving evidence in the Proceedings. You should ensure that you have no 
connection with any party to the Proceedings which would preclude you from providing your opinion in 
an objective and independent manner. 

The other party in the Proceedings is the Australian Workers’ Union. 

5. Rates 

AFPA will be responsible for payment of your fees but they will be processed by us. You should 
present your memoranda of fees to us on a monthly basis. Expenses such as taxis, parking, couriers, 
printing etc. are to be billed at cost.  
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Please provide us with a fee estimate at your earliest convenience.  

6. Communications

Unless otherwise indicated, any request for documents and/or information, correspondence and any 
other communications regarding this matter should be directed through our office. 

7. Your duties and responsibilities as an expert witness 

Your role is that of an independent expert. As such, you are not an advocate for any party. 

Although you are instructed and retained by Seyfarth Shaw Australia and AFPA, you are retained as 
an independent expert to assist the FWC, and you have an overriding duty to it. The FWC expects 
you to be objective, professional and to form an independent view as to the matters in relation to 
which your opinion is sought. 

Your duties as an expert witness are set out in the expert witness code of conduct enclosed with this 
letter and referred to above. 

8. Confirmation and next steps 

Please sign and return this letter to confirm your agreement to the terms of the retainer. Please also 
provide a copy of your curriculum vitae at your earliest convenience. 

Should you become aware of any matters which you believe would prevent you from performing your 
duties in accordance with the terms in this letter, please  let us know as soon as possible. 

Please do not hesitate to contact Henry Skene or Elizabeth Tan if you have any questions or 
concerns, or wish to discuss this matter further. 

Yours faithfully 

Henry Skene 
Partner 

SEYFARTH SHAW AUSTRALIA 

Encl:     1. Federal Court Expert Evidence Practice Note 
2. Dr Elsa Underhill’s expert report dated 19 March 2021. We will also send you a link via 

email to our document sharing platform, kiteworks, in which you can access a copy of the 
attachments to the report.  
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Signing Page 

___________________________________________ 
Signed by Greg Houston 

_____________ 
Date 
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EXPERT EVIDENCE PRACTICE NOTE (GPN-EXPT) 

General Practice Note  

1. INTRODUCTION 

1.1 This practice note, including the Harmonised Expert Witness Code of Conduct (“Code”) (see 

Annexure A) and the Concurrent Expert Evidence Guidelines (“Concurrent Evidence 

Guidelines”) (see Annexure B), applies to any proceeding involving the use of expert 

evidence and must be read together  with: 

(a) the Central Practice Note (CPN-1), which sets out the fundamental principles 

concerning the National Court Framework (“NCF”) of the Federal Court and key 

principles of case  management procedure; 

(b) the Federal Court of Australia Act 1976 (Cth) (“Federal Court Act”); 

(c) the Evidence Act 1995 (Cth) (“Evidence Act”), including Part 3.3 of the Evidence 

Act; 

(d) Part 23 of the Federal Court Rules 2011 (Cth) (“Federal Court Rules”); and 

(e) where applicable, the Survey Evidence Practice Note (GPN-SURV). 

1.2 This practice note takes effect from the date it is issued and, to the extent practicable, 

applies to proceedings whether filed before, or after, the date of issuing.

2. APPROACH TO EXPERT EVIDENCE 

2.1 An expert witness may be retained to give opinion evidence in the proceeding, or, in certain 

circumstances, to express an opinion that may be relied upon in alternative dispute 

resolution procedures such as mediation or a conference of experts.  In some circumstances 

an expert may be appointed as an independent adviser to the Court. 

2.2 The purpose of the use of expert evidence in proceedings, often in relation to complex 

subject matter, is for the Court to receive the benefit of the objective and impartial 

assessment of an issue from a witness with specialised knowledge (based on training, study 

or experience - see generally s 79 of the Evidence Act). 

2.3 However, the use or admissibility of expert evidence remains subject to the overriding 

requirements that: 

(a) to be admissible in a proceeding, any such evidence must be relevant (s 56 of the 

Evidence Act); and 

(b) even if relevant, any such evidence, may be refused to be admitted by the Court if 

its probative value is outweighed by other considerations such as the evidence 
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being unfairly prejudicial, misleading or will result in an undue waste of time  

(s 135 of the Evidence Act). 

2.4 An expert witness' opinion evidence may have little or no value unless the assumptions 

adopted by the expert (ie. the facts or grounds relied upon) and his or her reasoning are 

expressly stated in any written report or oral evidence given. 

2.5 The Court will ensure that, in the interests of justice, parties are given a reasonable 

opportunity to adduce and test relevant expert opinion evidence. However, the Court 

expects parties and any legal representatives acting on their behalf, when dealing with 

expert witnesses and expert evidence, to at all times comply with their duties associated 

with the overarching purpose in the Federal Court Act (see ss 37M and 37N).  

3. INTERACTION WITH EXPERT WITNESSES 

3.1 Parties and their legal representatives should never view an expert witness retained (or 

partly retained) by them as that party's advocate or “hired gun”.  Equally, they should never 

attempt to pressure or influence an expert into conforming his or her views with the party's 

interests. 

3.2 A party or legal representative should be cautious not to have inappropriate 

communications when retaining or instructing an independent expert, or assisting an 

independent expert in the preparation of his or her evidence.  However, it is important to 

note that there is no principle of law or practice and there is nothing in this practice note 

that obliges a party to embark on the costly task of engaging a “consulting expert” in order 

to avoid “contamination” of the expert who will give evidence.  Indeed the Court would 

generally discourage such costly duplication.  

3.3 Any witness retained by a party for the purpose of  preparing a  report or giving evidence  in 

a proceeding as to an opinion held by the witness that is wholly or substantially based in the 

specialised knowledge of the witness1 should, at the earliest opportunity, be provided with: 

(a) a copy of this practice note, including the Code (see Annexure A); and 

(b) all relevant information (whether helpful or harmful to that party's case) so as to 

enable the expert to prepare a report of a truly independent nature. 

3.4 Any questions or assumptions provided to an expert should be provided in an unbiased 

manner and in such a way that the expert is not confined to addressing selective, irrelevant 

or immaterial issues. 

1 Such a witness includes a “Court expert” as defined in r 23.01 of the Federal Court Rules.  For the definition of 

"expert", "expert evidence" and "expert report" see the Dictionary, in Schedule 1 of the Federal Court Rules. 
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4. ROLE AND DUTIES OF THE EXPERT WITNESS 

4.1 The role of the expert witness is to provide relevant and impartial evidence in his or her 

area of expertise.  An expert should never mislead the Court or become an advocate for the 

cause of the party that has retained the expert. 

4.2 It should be emphasised that there is nothing inherently wrong with experts disagreeing or 

failing to reach the same conclusion.  The Court will, with the assistance of the evidence of 

the experts, reach its own conclusion. 

4.3 However, experts should willingly be prepared to change their opinion or make concessions 

when it is necessary or appropriate to do so, even if doing so would be contrary to any 

previously held or expressed view of that expert. 

Harmonised Expert Witness Code of Conduct  

4.4 Every expert witness giving evidence in this Court must read the Harmonised Expert Witness 

Code of Conduct (attached in Annexure A) and agree to be bound by it. 

4.5 The Code is not intended to address all aspects of an expert witness' duties, but is intended 

to facilitate the admission of opinion evidence, and to assist experts to understand in 

general terms what the Court expects of them.  Additionally, it is expected that compliance 

with the Code will assist individual expert witnesses to avoid criticism (rightly or wrongly) 

that they lack objectivity or are partisan. 

5. CONTENTS OF AN EXPERT’S REPORT AND RELATED MATERIAL 

5.1 The contents of an expert’s report must conform with the requirements set out in the Code 

(including clauses 3 to 5 of the Code). 

5.2 In addition, the contents of such a report must also comply with r 23.13 of the Federal Court 

Rules.  Given that the requirements of that rule significantly overlap with the requirements 

in the Code, an expert, unless otherwise directed by the Court, will be taken to have 

complied with the requirements of r 23.13 if that expert has complied with the 

requirements in the Code and has complied with the additional following requirements.  

The expert shall: 

(a) acknowledge in the report that: 

(i) the expert has read and complied with this practice note and agrees to be 

bound by it; and 

(ii) the expert’s opinions are based wholly or substantially on specialised 

knowledge arising from the expert’s training, study or experience; 

(b) identify in the report the questions that the expert was asked to address; 

(c) sign the report and attach or exhibit to it copies of: 

(i) documents that record any instructions given to the expert; and 
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(ii) documents and other materials that the expert has been instructed to 

consider. 

5.3 Where an expert’s report refers to photographs, plans, calculations, analyses, 

measurements, survey reports or other extrinsic matter, these must be provided to the 

other parties at the same time as the expert’s report. 

6. CASE MANAGEMENT CONSIDERATIONS 

6.1 Parties intending to rely on expert evidence at trial are expected to consider between them 

and inform the Court at the earliest opportunity of their views on the following: 

(a) whether a party should adduce evidence from more than one expert in any single 

discipline; 

(b) whether a common expert is appropriate for all or any part of the evidence; 

(c) the nature and extent of expert reports, including any in reply; 

(d) the identity of each expert witness that a party intends to call, their area(s) of 

expertise and availability during the proposed hearing; 

(e) the issues that it is proposed each expert will address; 

(f) the arrangements for a conference of experts to prepare a joint-report (see  

Part 7 of this practice note); 

(g) whether the evidence is to be given concurrently and, if so, how (see  

Part 8 of this practice note); and 

(h) whether any of the evidence in chief can be given orally. 

6.2 It will often be desirable, before any expert is retained, for the parties to attempt to agree 

on the question or questions proposed to be the subject of expert evidence as well as the 

relevant facts and assumptions.  The Court may make orders to that effect where it 

considers it appropriate to do so. 

7. CONFERENCE OF EXPERTS AND JOINT-REPORT 

7.1 Parties, their legal representatives and experts should be familiar with aspects of the Code 

relating to conferences of experts and joint-reports (see clauses 6 and 7 of the Code 

attached in Annexure A). 

7.2 In order to facilitate the proper understanding of issues arising in expert evidence and to 

manage expert evidence in accordance with the overarching purpose, the Court may 

require experts who are to give evidence or who have produced reports to meet for the 

purpose of identifying and addressing the issues not agreed between them with a view to 

reaching agreement where this is possible (“conference of experts”).   In an appropriate 

case, the Court may appoint a registrar of the Court or some other suitably qualified person 

(“Conference Facilitator”) to act as a facilitator at the conference of experts. 
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7.3 It is expected that where expert evidence may be relied on in any proceeding, at the earliest 

opportunity, parties will discuss and then inform the Court whether a conference of experts 

and/or a joint-report by the experts may be desirable to assist with or simplify the giving of 

expert evidence in the proceeding.  The parties should discuss the necessary arrangements 

for any conference and/or joint-report.  The arrangements discussed between the parties 

should address: 

(a) who should prepare any joint-report; 

(b) whether a list of issues is needed to assist the experts in the conference and, if so, 

whether the Court, the parties o r the experts should assist in preparing such a list; 

(c) the agenda for the conference of experts; and 

(d) arrangements for the provision, to the parties and the Court, of any joint-report or 

any other report as to the outcomes of the conference (“conference report”). 

Conference of Experts 

7.4 The purpose of the conference of experts is for the experts to have a comprehensive 

discussion of issues relating to their field of expertise, with a view to identifying matters and 

issues in a proceeding about which the experts agree, partly agree or disagree and why.  For 

this reason the conference is attended only by the experts and any Conference Facilitator.  

Unless the Court orders otherwise, the parties' lawyers will not attend the conference but 

will be provided with a copy of any conference report. 

7.5 The Court may order that a conference of experts occur in a variety of circumstances, 

depending on the views of the judge and the parties and the needs of the case, including: 

(a) while a case is in mediation.  When this occurs the Court may also order that the 

outcome of the conference or any document disclosing or summarising the experts’ 

opinions be confidential to the parties while the mediation is occurring; 

(b) before the experts have reached a final opinion on a relevant question or the facts 

involved in a case.  When this occurs the Court may order that the parties exchange 

draft expert reports and that a conference report be prepared for the use of the 

experts in finalising their reports; 

(c) after the experts' reports have been provided to the Court but before the hearing 

of the experts' evidence.  When this occurs the Court may also order that a 

conference report be prepared (jointly or otherwise) to ensure the efficient hearing 

of the experts’ evidence. 

7.6 Subject to any other order or direction of the Court, the parties and their lawyers must not 

involve themselves in the conference of experts process.  In particular, they must not seek 

to encourage an expert not to agree with another expert or otherwise seek to influence the 

outcome of the conference of experts.  The experts should raise any queries they may have 

in relation to the process with the Conference Facilitator (if one has been appointed) or in 
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accordance with a protocol agreed between the lawyers prior to the conference of experts 

taking place (if no Conference Facilitator has been appointed).   

7.7 Any list of issues prepared for the consideration of the experts as part of the conference of 

experts process should be prepared using non-tendentious language. 

7.8 The timing and location of the conference of experts will be decided by the judge or a 

registrar who will take into account the location and availability of the experts and the 

Court's case management timetable.  The conference may take place at the Court and will 

usually be conducted in-person.  However, if not considered a hindrance to the process, the 

conference may also be conducted with the assistance of visual or audio technology (such 

as via the internet, video link and/or by telephone). 

7.9 Experts should prepare for a conference of experts by ensuring that they are familiar with 

all of the material upon which they base their opinions.  Where expert reports in draft or 

final form have been exchanged prior to the conference, experts should attend the 

conference familiar with the reports of the other experts.  Prior to the conference, experts 

should also consider where they believe the differences of opinion lie between them and 

what processes and discussions may assist to identify and refine those areas of difference. 

Joint-report 

7.10 At the conclusion of the conference of experts, unless the Court considers it unnecessary to 

do so, it is expected that the experts will have narrowed the issues in respect of which they 

agree, partly agree or disagree in a joint-report.  The jointreport should be clear, plain and 

concise and should summarise the views of the experts on the identified issues, including a 

succinct explanation for any differences of opinion, and otherwise be structured in the 

manner requested by the judge or registrar. 

7.11 In some cases (and most particularly in some native title cases), depending on the nature, 

volume and complexity of the expert evidence a judge may direct a registrar to draft part, or 

all, of a conference report.  If so, the registrar will usually provide the draft conference 

report to the relevant experts and seek their confirmation that the conference report 

accurately reflects the opinions of the experts expressed at the conference.  Once that 

confirmation has been received the registrar will finalise the conference report and provide 

it to the intended recipient(s). 

8. CONCURRENT EXPERT EVIDENCE 

8.1 The Court may determine that it is appropriate, depending on the nature of the expert 

evidence and the proceeding generally, for experts to give some or all of their evidence 

concurrently at the final (or other) hearing. 

8.2 Parties should familiarise themselves with the Concurrent Expert Evidence Guidelines 

(attached in Annexure B). The Concurrent Evidence Guidelines are not intended to be 

exhaustive but indicate the circumstances when the Court might consider it appropriate for 
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concurrent expert evidence to take place, outline how that process may be undertaken, and 

assist experts to understand in general terms what the Court expects of them. 

8.3 If an order is made for concurrent expert evidence to be given at a hearing, any expert to 

give such evidence should be provided with the Concurrent Evidence Guidelines well in 

advance of the hearing and should be familiar with those guidelines before giving evidence. 

9. FURTHER PRACTICE INFORMATION AND RESOURCES 

9.1 Further information regarding Expert Evidence and Expert Witnesses is available on the 

Court's website. 

9.2 Further information to assist litigants, including a range of helpful guides, is also available on 

the Court’s website.  This information may be particularly helpful for litigants who are 

representing themselves. 

J L B ALLSOP 
Chief Justice 

25 October 2016 
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Annexure A 

HARMONISED EXPERT WITNESS CODE OF CONDUCT2 

APPLICATION OF CODE 

1. This Code of Conduct applies to any expert witness engaged or appointed:

(a) to provide an expert's report for use as evidence in proceedings or proposed 

proceedings; or

(b) to give opinion evidence in proceedings or proposed proceedings.

GENERAL DUTIES TO THE COURT 

2. An expert witness is not an advocate for a party and has a paramount duty, overriding any 

duty to the party to the proceedings or other person retaining the expert witness, to assist 

the Court impartially on matters relevant to the area of expertise of the witness.

CONTENT OF REPORT 

3. Every report prepared by an expert witness for use in Court shall clearly state the opinion or 

opinions of the expert and shall state, specify or provide:

(a) the name and address of the expert; 

(b) an acknowledgment that the expert has read this code and agrees to be bound by it; 

(c) the qualifications of the expert to prepare the report; 

(d) the assumptions and material facts on which each opinion expressed in the report is 

based [a letter of instructions may be annexed]; 

(e) the reasons for and any literature or other materials utilised in support of such 

opinion; 

(f) (if applicable)  that  a  particular question,  issue  or  matter falls outside the  expert's 

field  of expertise; 

(g) any examinations, tests or other investigations on which the expert has relied, 

identifying the person who carried them out and that person's qualifications; 

(h) the extent to which any opinion which the expert has expressed involves the 

acceptance of another person's opinion, the identification of that other person and 

the opinion expressed by that other person; 

(i) a declaration that the expert has made all the inquiries which the expert believes are 

desirable and appropriate (save for any matters identified explicitly in the report), and 

that no matters of significance which the expert regards as relevant have, to the 

2 Approved by the Council of Chief Justices' Rules Harmonisation Committee
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knowledge of the expert, been withheld from the Court; 

(j) any qualifications on an opinion expressed in the report without which the report is or 

may be incomplete or inaccurate; 

(k) whether any opinion expressed in the report is not a concluded opinion because of 

insufficient research or insufficient data or for any other reason; and 

(l) where the report is lengthy or complex, a brief summary of the report at the 

beginning of the report. 

SUPPLEMENTARY REPORT FOLLOWING CHANGE OF OPINION 

4. Where an expert witness has provided to a party (or that party's legal representative) a 

report for use in Court, and the expert thereafter changes his or her opinion on a material 

matter, the expert shall forthwith provide to the party (or that party's legal representative) 

a supplementary report which shall state, specify or provide the information referred to in 

paragraphs (a), (d), (e), (g), (h), (i), (j), (k) and (I) of clause 3 of this code and, if applicable, 

paragraph (f) of that clause.

5. In any subsequent report (whether prepared in accordance with clause 4 or not) the expert 

may refer to material contained in the earlier report without repeating it.

DUTY TO COMPLY WITH THE COURT'S DIRECTIONS 

6. If directed to do so by the Court, an expert witness shall:

(a) confer with any other expert witness; 

(b) provide the Court with a joint-report specifying (as the case requires) matters agreed 

and matters not agreed and the reasons for the experts not agreeing; and 

(c) abide in a timely way by any direction of the Court.

CONFERENCE OF EXPERTS 

7. Each expert witness shall:

(a) exercise his or her independent judgment in relation to every conference in which the 

expert participates pursuant to a direction of the Court and in relation to each report 

thereafter provided, and shall not act on any instruction or request to withhold or 

avoid agreement; and 

(b) endeavour to reach agreement with the other expert witness (or witnesses) on any 

issue in dispute between them, or failing agreement, endeavour to identify and clarify 

the basis of disagreement on the issues which are in dispute.
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ANNEXURE B 

CONCURRENT EXPERT EVIDENCE GUIDELINES

APPLICATION OF THE COURT’S GUIDELINES 

1. The Court’s Concurrent Expert Evidence Guidelines (“Concurrent Evidence Guidelines”) are 

intended to inform parties, practitioners and experts of the Court's general approach to 

concurrent expert evidence, the circumstances in which the Court might consider expert 

witnesses giving evidence concurrently and, if so, the procedures by which their evidence 

may be taken. 

OBJECTIVES OF CONCURRENT EXPERT EVIDENCE TECHNIQUE 

2. The use of concurrent evidence for the giving of expert evidence at hearings as a case 

management technique3 will be utilised by the Court in appropriate circumstances (see r 

23.15 of the Federal Court Rules 2011 (Cth)).  Not all cases will suit the process.  For 

instance, in some patent cases, where the entire case revolves around conflicts within fields 

of expertise, concurrent evidence may not assist a judge.  However, patent cases should not 

be excluded from concurrent expert evidence processes. 

3. In many cases the use of concurrent expert evidence is a technique that can reduce the 

partisan or confrontational nature of conventional hearing processes and minimises the risk 

that experts become "opposing experts" rather than independent experts assisting the 

Court.  It can elicit more precise and accurate expert evidence with greater input and 

assistance from the experts themselves. 

4. When properly and flexibly  applied, with efficiency and discipline during the hearing 

process, the technique may also allow the experts to more effectively focus on the critical 

points of disagreement between them, identify or resolve those issues more quickly, and 

narrow the issues in dispute.  This can also allow for the key evidence to be given at the 

same time (rather than being spread across many days of hearing); permit the judge to 

assess an expert more readily, whilst allowing each party a genuine opportunity to put and 

test expert evidence.  This can reduce the chance of the experts, lawyers and the judge 

misunderstanding the opinions being expressed by the experts. 

5. It is essential that such a process has the full cooperation and support of all of the individuals 

involved, including the experts and counsel involved in the questioning process.  Without 

that cooperation and support the process may fail in its objectives and even hinder the case 

management process. 

3 Also known as the “hot tub” or as “expert panels”.
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CASE MANAGEMENT 

6. Parties should expect that, the Court will give careful consideration to whether concurrent 

evidence is appropriate in circumstances where there is more than one expert witness 

having the same expertise who is to give evidence on the same or related topics.  Whether 

experts should give evidence concurrently is a matter for the Court, and will depend on the 

circumstances of each individual case, including the character of the proceeding, the nature 

of the expert evidence, and the views of the parties. 

7. Although this consideration may take place at any time, including the commencement of the 

hearing, if not raised earlier, parties should raise the issue of concurrent evidence at the 

first appropriate case management hearing, and no later than any pre-trial case 

management hearing, so that orders can be made in advance, if necessary.  To that end, 

prior to the hearing at which expert evidence may be given concurrently, parties and their 

lawyers should confer and give general consideration as to: 

(a) the agenda; 

(b) the order and manner in which questions will be asked; and 

(c) whether cross-examination will take place within the context of the concurrent 

evidence or after its conclusion. 

8. At the same time, and before any hearing date is fixed, the identity of all experts proposed 

to be called and their areas of expertise is to be notified to the Court by all parties. 

9. The lack of any concurrent evidence orders does not mean that the Court will not consider 

using concurrent evidence without prior notice to the parties, if appropriate. 

CONFERENCE OF EXPERTS & JOINT-REPORT OR LIST OF ISSUES 

10. The process of giving concurrent evidence at hearings may be assisted by the preparation of 

a jointreport or list of issues prepared as part of a conference of experts. 

11. Parties should expect that, where concurrent evidence is appropriate, the Court may make 

orders requiring a conference of experts to take place or for documents such as a joint-

report to be prepared to facilitate the concurrent expert evidence process at a hearing (see 

Part 7 of the Expert Evidence Practice Note).  

PROCEDURE AT HEARING 

12. Concurrent expert evidence may be taken at any convenient time during the hearing, 

although it will often occur at the conclusion of both parties' lay evidence. 

13. At the hearing itself, the way in which concurrent expert evidence is taken must be applied 

flexibly and having regard to the characteristics of the case and the nature of the evidence 

to be given. 

14. Without intending to be prescriptive of the procedure, parties should expect that, when 

evidence is given by experts in concurrent session: 
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(a) the judge will explain to the experts the procedure that will be followed and that the 

nature of the process may be different to their previous experiences of giving expert 

evidence; 

(b) the experts will be grouped and called to give evidence together in their respective 

fields of expertise; 

(c) the experts will take the oath or affirmation together, as appropriate; 

(d) the experts will sit together with convenient access to their materials for their ease of 

reference, either in the witness box or in some other location in the courtroom, 

including (if necessary) at the bar table; 

(e) each expert may be given the opportunity to provide a summary overview of their 

current opinions and explain what they consider to be the principal issues of 

disagreement between the experts, as they see them, in their own words; 

(f) the judge will guide the process by which evidence is given, including, where 

appropriate: 

(i) using any joint-report or list of issues as a guide for all the experts to be asked 

questions by the judge and counsel, about each issue on an issue-by-issue basis; 

(ii) ensuring that each expert is given an adequate opportunity to deal with each 

issue and the exposition given by other experts including, where considered 

appropriate, each expert asking questions of other experts or supplementing the 

evidence given by other experts; 

(iii) inviting legal representatives to identify the topics upon which they will cross-

examine; 

(iv) ensuring that legal representatives have an adequate opportunity to ask all 

experts questions about each issue. Legal representatives may also seek 

responses or contributions from one or more experts in response to the 

evidence given by a different expert; and 

(v) allowing the experts an opportunity to summarise their views at the end of the 

process where opinions may have been changed or clarifications are needed. 

15. The fact that the experts may have been provided with a list of issues for consideration does 

not confine the scope of any cross-examination of any expert.  The process of cross-

examination remains subject to the overall control of the judge. 

16. The concurrent session should allow for a sensible and orderly series of exchanges between 

expert and expert, and between expert and lawyer.  Where appropriate, the judge may 

allow for more traditional cross-examination to be pursued by a legal representative on a 

particular issue exclusively with one expert.  Where that occurs, other experts may be asked 

to comment on the evidence given. 

17. Where any issue involves only one expert, the party wishing to ask questions about that 

issue should let the judge know in advance so that consideration can be given to whether 
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arrangements should be made for that issue to be dealt with after the completion of the 

concurrent session.  Otherwise, as far as practicable, questions (including in the form of 

cross-examination) will usually be dealt with in the concurrent session. 

18. Throughout the concurrent evidence process the judge will ensure that the process is fair 

and effective (for the parties and the experts), balanced (including not permitting one 

expert to overwhelm or overshadow any other expert), and does not become a protracted 

or inefficient process. 
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REPORT ON PIECE RATES IN THE AUSTRALIAN HORTICULTURE INDUSTRY 

EXPERT OPINION PROVIDED BY DR. ELSA UNDERHILL 

 

1. My name is Elsa Margaret Underhill of Deakin University and I reside at 30 Ramsden Street, 

Clifton Hill Victoria. I am an academic by profession. I have read the Harmonised Expert 

Witness Code of Conduct and agree to be bound by it.  

 

QUALIFICATIONS AND EXPERIENCE 

2. I hold the following qualifications: Bachelor of Commerce (Melb), Master of Commerce (Melb) 

and Doctor of Philosophy (UNSW). I am a member of the Association of Industrial Relations 

Academics of Australia and New Zealand (former past President); the Industrial Relations 

Society of Victoria (former Vice-President); and the Association of Certified Practising 

Accountants of Australia. 

 

3. I have over 30 years’ experience as an academic. Until 2018 I was a Senior Lecturer in the 

Department of Management, Faculty of Business and Law at Deakin University in Melbourne. 

I have designed and taught subject in human resource management, industrial relations, 

occupational health and safety (OHS) management, labour economics and organisational 

behaviour at undergraduate and post-graduate level.  I am currently a Visitor in the 

Department of Management at Deakin University.  

 

4.  My major research areas are the employment and OHS aspects of temporary migrant labour 

and labour hire employment, and worker representation in the building industry. My 

submissions to inquiries on Temporary Migrant Workers, and the licensing of labour hire 

employers have been recognised in the Final Reports and Recommendations of the the 

Australian Senate 2016 Report A National Disgrace: The Exploitation of Temporary Work Visa 

Holders, the Victorian Enquiry into the Labour Hire Industry and Insecure Work, and the 

Queensland Parliamentary Inquiry into the Practices of the Labour Hire Industry in Queensland 

(I was invited to make a written and verbal submission).   
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5. My expertise in labour hire employment has been recognised by government OHS and other 

agencies. I completed a report on labour hire employment and occupational injuries for 

WorkSafe Victoria which has been cited in the Productivity Commission’s report on National 

Workers’ Compensation and Occupational Health and Safety Frameworks in 2004; the 

Victorian government’s Maxwell review of the Occupational Health and Safety Act (Victoria) 

1985 in 2004; the Final Report of the Commonwealth Government’s House of Representatives 

inquiry into labour hire employment and independent contracting in 2005 (where it was 

included in the submission by the Queensland government); and in the Hanks Final Report of 

the Review of the Accident Compensation Act in Victoria in 2008. I have also completed 

commissioned research for the Queensland Government on the Safe Placement of Agency 

Workers (in 2010). That research included focus groups of more than 60 labour hire agencies 

and hosts located throughout Queensland, and included recommendations which have been 

implemented by WorkSafe Queensland.  My research was cited extensively in the Victorian 

Inquiry into the Labour Hire Industry and Insecure Work, Final Report (2016), and the 

Queensland Parliament’s Final report into the practices of the labour hire industry in 

Queensland (2016).  My expertise in labour hire employment provides a strong foundation for 

understanding employment practices in horticulture.  

 

6. In 2013/14 I conducted the first major research project on employment conditions and OHS 

of Working Holiday Makers (Visa 417) in harvesting work across Australia (with Prof. M. 

Rimmer). We interviewed farmers, hostel owners, labour-hire contractors, employment 

agency staff, union officials and OHS Government agency staff; we held nine focus groups (64 

attendees) of farm workers drawn from 14 countries, in three states and territories; and we 

conducted an online survey of harvest workers throughout Australia, with 303 useable 

responses.  That research has been published in the Journal of Industrial Relations (Underhill 

& Rimmer, 2016), Policy and Practice in Health and Safety (Underhill & Rimmer, 2015), Sage 

Research Methods Cases (Underhill & Rimmer, 2019), Journal of Business Ethics (Underhill et 

al. 2018) and Relations Industrielle (Underhill & Rimmer, 2017).  It has been widely cited in 

international peer reviewed journals such as International Journal of Health Services, 

Geographical Research, Economic & Industrial Democracy, International Migration, Sociologia 

Ruralis, Theoretical Criminology, International Journal of Comparative Labour Law and 

Industrial Relations, and Occupational and Environmental Medicine.  It has been cited in the 

Australian Senate Report A National Disgrace: The Exploitation of Temporary Work Visa 

Holders (2016), and the Victorian Inquiry into the Labour Hire Industry and Insecure Work, Final 
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Report (2016).  This research project collected substantial data on wages and employment 

conditions experienced by harvest workers in Australia.  I draw upon the findings from this 

project (designated Research Project 1) in this report.  

 

7. In 2018 I conducted (with Prof. M. Rimmer, Assoc Prof. S. Yi and Ms. S. Huang) a major 

research project on how temporary migrant workers access information about their 

employment rights, for the Victorian Government. We held four focus of temporary migrant 

workers in metropolitan and regional Victoria (32 participants) and conducted an online multi-

lingual survey of 416 temporary migrants across Australia. This project focused primarily upon 

the use of social media, but also included data on wages paid to harvest workers throughout 

Australia. I draw upon the findings from this project (designated Research project 2) in this 

report.  

 

8. My expertise in temporary migrant workers and horticulture working conditions has been 

recognised by government agencies, evident in the successful competitive tendering with the 

Victorian Government for Research Project 2, and invitations to participate in consultations 

for the Federal Government’s Migrant Worker Taskforce and the Victorian Government’s 

enquiry into Labour Hire Employment and Insecure Work. I have been invited to present my 

research into Working Holiday Makers’ (WHMs) and harvesting work at the University of 

Quebec and Montreal, the University of Cardiff, and multiple workshops and conferences at 

the Universi of Sydney and Monash University.  

 

NATURE OF THE EXPERT ADVICE REQUESTED 

9. The AWU commissioned me to provide an Expert Report, the scope of which covers the 

following: 

 

(a) The composition of the workforce in the horticulture industry, including the number 

  of employees working in the industry and the proportion of employees engaged on a 

  casual basis; and  

(b)   The average earnings of employees engaged as pieceworkers in the horticulture 

 industry.  
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10. This report is structured as follows: Part A presents data on the size and composition of the 

horticulture workforce, drawing primarily upon Australian Bureau of Statistics (ABS) data; Part 

B presents data on piece rates paid to horticulture workers drawing upon my research data, 

supplemented by other academic and trade union research; and Part C draws upon my 

research to identify the OHS risks associated with piece rates in horticulture. I present my 

conclusions in Part D. 

 

 A. WORKFORCE COMPOSITION 

11. The horticulture industry is defined in the Horticulture Award 2020 (Clause 4.2) as: 

(a) the sowing, planting, raising, cultivation, harvesting, picking, washing, packing, storing, 

grading, forwarding or treating of horticultural crops in connection with a horticultural 

enterprise; or  

(b) clearing, fencing, trenching, draining or otherwise preparing or treating land or 

property in connection with the activities listed at 4.2(a).  

 

The award specifies that the Horticulture Industry does not mean: 

(a) the wine industry; (b) silviculture and afforestation; (c) sugar farming or sugar cane 

growing, sugar milling, sugar refining, sugar distilleries and/or sugar terminals; (d) any 

work in or in connection with cotton growing or harvesting; cotton ginneries and 

associated depots; cotton oil mills and the extraction of oil from seed; or (e) plant 

nurseries.  

 

12. The composition of the horticulture workforce has changed dramatically over the past twenty 

years.  Until the late 1990s, the workforce consisted predominantly of Australian residents 

including ‘permanent’ itinerant workers, local farm labour, working class urban workers who 

spent their holidays harvesting, and semi-skilled rural workers who abandoned their regular 

work for higher paid harvesting work in peak picking periods.  By the early 2000’s, overseas 

workers (working holiday maker [WHM] visa holders) had also entered the labour market. By 

2006, the workforce was estimated to be 40-50% permanent itinerants, 20-30% WHMs, 15-

25% Australian resident retirees, with the remainder a mix of Australian travellers and 

students (Hanson & Bell, 2007).  Accompanying the entry of WHMs was a decline in wages 

and conditions which impacted most on permanent itinerants, whose numbers declined 

significantly.  In 2005, following a severe shortage of farm labour, the Federal government 
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amended the WHM visa to encourage overseas workers to perform harvesting work – by 

offering a second WHM visa if 88 days of specified work (mostly rural) was completed in the 

first year of their stay in Australia (Underhill & Rimmer, 2016).  A third year visa was introduced 

in 2019 for WHMs that have worked 6 months in the same specified work.  This incentive has 

dramatically changed the composition of the horticulture workforce. The Australian Bureau 

of Agricultural and Resource Economics and Sciences (ABARES) estimates that in February 

2019, 57% of casual and contract workers across a range of horticulture crops (fruit, grape and 

nut farms) were from overseas (NALAC, 2021).  

 

13. Estimating the size of the horticulture workforce is difficult due to the large number of 

transient workers, seasonality, and an unquantifiable number of undocumented workers in 

the industry.  The data presented in Table 1 draws upon the ABS sub-industry 

 classifications of Mushroom and Vegetable (undercover & outdoors), and Fruit and Tree Nut 

Growing. The Latter includes grape, kiwifruit, berry, apple and pear, stone and citrus fruit, 

 olive growing and all other fruit and tree nuts. Together, these classifications match the award 

definition of Horticulture. Table 1 provides the quarterly data on total workforce, and the 

number and percentage of casual workers employed in the horticultural workforce since 

August 2014. Quarterly data is provided as it shows the volatility in employment numbers.   
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 Table 1: Horticultural workforce 2014-2020. 

Date Total Workforce Casuals 
Casuals 

% 

1/11/2020 64,551 23,492 36.39% 

1/08/2020 67,189 27,359 40.72% 

1/05/2020 51,979 20,704 39.83% 

1/02/2020 58,736 22,738 38.71% 

1/11/2019 57,948 20,890 36.05% 

1/08/2019 56,865 17,530 30.83% 

1/05/2019 50,816 14,771 29.07% 

1/02/2019 51,456 11,513 22.37% 

1/11/2018 47,675 21,390 44.87% 

1/08/2018 57,354 21,455 37.41% 

1/05/2018 59,700 25,884 43.36% 

1/02/2018 62,188 25,090 40.35% 

1/11/2017 57,951 24,845 42.87% 

1/08/2017 63,201 28,659 45.35% 

1/05/2017 56,889 24,862 43.70% 

1/02/2017 57,856 27,510 47.55% 

1/11/2016 49,275 18,489 37.52% 

1/08/2016 42,413 17,758 41.87% 

1/05/2016 51,515 26,887 52.19% 

1/02/2016 55,154 21,523 39.02% 

1/11/2015 58,751 18,651 31.74% 

1/08/2015 48,661 14,235 29.25% 

1/05/2015 40,328 17,975 44.57% 

1/02/2015 35,226 12,939 36.73% 

1/11/2014 39,586 13,624 34.41% 

1/08/2014 50,356 18,459 36.66% 

 Source: ABS Labour Force, Australia, Unpublished data. 

 

14. It can be seen that the workforce numbers are highly volatile, changing by as much as 10,000 

employees from quarter to quarter. Casual employees make up a significant proportion of the 

workforce, averaging 39% of the workforce over the period, and peaking at just over half of 

the workforce in May 2015. Chart 1 shows the number of permanent and casual employees 

for the same period, demonstrating the high degree of volatility in employment for both 

groups of employees.  The number of casual employees follows the same growth pattern as 
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permanent employees with the exception of 2019 through to mid-2020 when the number of 

casuals dropped in contrast to the relatively steady number of permanent employees.  

 

 Chart 1: Horticultural Workforce Employment Status 2014-2020 

  Source: ABS Labour Force, Australia, Unpublished data. 

         

15. The ABS statistics, however, are likely to underestimate both the total workforce and 

proportion of casual employees in horticulture.  As observed in paragraph 12, temporary 

migrant workers make up a significant proportion of the horticulture workforce, and are 

predominantly employed on a casual basis. WHMs are encouraged to work in horticulture for 

88 days during their first year in Australia, to qualify for a second-year visa (a third year has 

recently been added to the WHM visa program, but is not included in current data). Table 2 

shows the number of working holiday makers (WHMs) who have received a second-year visa 

since 2014-15. Temporary migrant workers are also employed under the Seasonal Worker 

Programme, but their numbers  are too low to count for this report.   
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 Table 2: 2nd year 417 Visa holders 2014/15 – 2018/19 

Year 

 

2nd year WHM visa 
holders1 

2019-20 28,316 

2018-19                    37,418 

2017-18 32,828 

2016-17 34,097 

2015-16 36,264 

2014-15 41,339 

Source: Department of Immigration and Border Protection. Working Holiday Maker Visa Programme 

Report, Canberra: Australian Government, Various years. 

 

16. Approximately 95% of WHMs with a second-year visa achieved eligibility by working 88 days, 

in their first twelve months, in agriculture. In addition, a number of WHMs work in agriculture 

but fail to achieve 88 days employment, thereby being ineligible for the second-year visa. 

Research consistently finds almost all WHMs are employed as casual employees. The high 

degree of mobility, and often short-term employment of WHMs impedes an accurate count 

of their employment numbers in horticulture, which is important given their substantial 

numbers.  They are likely to be understated in official data. ABARES, for example, states that 

in February 2019, around 63,000 overseas workers were employed in horticulture (with 

56,000 Australian seasonal workers) (ABARES, 2020). In addition, an estimated 60,000 

workers are on Temporary Protection Visas, or undocumented, and working as casuals in 

horticulture (NUW, 2018); they are also unlikely to be fully counted in official employment 

statistics.  In sum, the ABS statistics provide an estimate of the minimum workforce size, but 

the total workforce is likely to be substantially larger.  

 

17. Based on ABARES estimates provided above, the majority of seasonal horticulture workers are 

temporary migrant workers, predominantly WHM visa holders. Data from the Department of 

Home Affairs Working Holiday Maker visa program reports show that around 40% of second 

year WHM visas are granted to Asians (Taiwanese, South Korean, Japanese and Hongkongers).  

It is important to note that whilst most WHM visa holders come from countries where the 

mother tongue is not English, the visa does not require an understanding of the English 

language. A significant minority of WHMs have a poor grasp of English. Our 2018 survey for 
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the Victorian government (Project 2) found 26% of Asian, and 3% of European Union (EU) 

respondents struggled to understand written English, and another 2% could not understand 

written English at all.  Just over half (52%) of Asians, and 17% of EU respondents said they can 

understand written English moderately well.  Consequently, they relied upon inaccurate 

information from peers when seeking advice about their employment rights (Underhill et al. 

2019/20).  These workers are highly vulnerable to exploitation. They are poorly informed 

about their employment entitlements, and processes for enforcing their employment rights. 

The National Agriculture Labour Advisory Committee has recently recognised the vulnerability 

of these workers to exploitation, and recommended compulsory in person, multilingual 

induction to increase their understanding of their employment rights (NALAC, 2021).  A lack 

of comprehension of written English is important given the Horticulture Award provision for 

piece rate agreements. The Horticulture Award 2020 specifies that “the employer and the 

individual employee must have genuinely made the piecework agreement without coercion 

or duress” (clause 15.2 (f)).  This clause is likely to offer very little protection for temporary 

migrant workers with a poor understanding of English.  

 

18. Along with the changing composition of the workforce has been a shift away from farmers 

hiring workers directly, to the use of labour hire employment. Until the early 2000s, 

horticulture workers were predominantly hired directly by farmers.  Overtime, labour hire 

operators have emerged to become major employers in the industry. In 2012, a report by Hall 

and Partners/Open Mind commissioned by the Australian Government explained that “There 

are several levels of labour hire contractors [in horticulture].. At the highest level there are 

legitimate labour hire agents who provide a full labour hire service to their clients, many using 

backpacker labour. Entirely organised by the contractor and completely above board ….The 

next level contains more localised businesses, for instance where the owner of a backpacker 

hostel provides accommodation, and also organises the backpackers to work for local farms 

…This would largely be aboveboard …At the other end of the spectrum, illegal contractors 

work with agents / facilitators overseas to recruit workers for specific locations – in Australia 

they would approach a farmer (or other producer) directly and negotiate a set price for getting 

a crop down or a volume of work done. The rate can be negotiable, and a farmer may be 

paying the equivalent of close to the minimum wage, but it is certain that the agent would be 

taking a significant cut, and that workers are doing longer hours for the wages. Illegal 

contractors are a closed circle, operating underground. Farmers report only having a mobile 

phone number on which to contact them, and they do not have offices, but rather visit the 
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farmer once a week to collect a cheque –there is little interaction between the farmers and 

the workers, also because of a lack of English. Significantly, farmers are very willing to 

abrogate responsibility to these labour hire contractors” (Hall and Partners/Open Mind, 2012: 

48).  

 

19. Our 2014 survey found that WHMs employed by labour hire contractors (approximately 28% 

of respondents, half of whom were Asian) received lower wages and experienced harsher 

employment conditions than those employed by farmers.  Labour hire employees/contractors 

earnt an average of $12.66 (SD 5.74) per hour compared to $14.86 (SD 5.13) per hour for those 

employed by farmers. They were more likely to report working too few hours (27.3% 

compared to 12.7% of farm employees), and experienced greater OHS risks such as often or 

always missing drink breaks (24% compared to 16.1% of farm employees) and working in 

extreme heat (46.7% compared to 30.1% of farm employees). 

 

20. The proportion of the horticulture workforce employed by labour hire operators is unknown. 

Their rapid growth, and associated high levels of labour exploitation however, has been well 

recognised by government enquiries in Queensland, South Australia and Victoria, as well as 

the Federal government’s Migrant Worker Taskforce.  All three State governments have now 

introduced licensing arrangements for labour hire employers. The Migrant Worker Taskforce 

also recommended licensing of labour hire operators.  

 

21. To sum, the horticultural workforce has undergone significant change in recent decades. The 

majority of seasonal workers are casual employees, a reflection of the seasonal, short-term 

nature of picking and packing work. The majority of seasonal workers are also overseas born 

temporary migrants (at least until international borders were closed in 2020), of whom a 

significant proportion have a poor understanding of English.  They are poorly informed about 

their employment rights, including information about how to respond to underpayments and 

wage theft. There has been a shift away from harvest workers being employed by farmers, to 

being employed by labour hire operators.  This has had a detrimental impact on employment 

standards in the industry.  These changes point to the need for improved employment 

protections which are better understood and more easily accessed by horticulture workers. 
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B. AVERAGE EARNINGS OF EMPLOYEES ENGAGED AS PIECEWORKERS IN THE 

HORTICULTURE INDUSTRY. 

B1 HOW EXTENSIVE ARE PIECE WORK RATES IN THE HORTICULTURE INDUSTRY? 

22. There is no official data on the extent to which piece rates are paid in horticulture. However, 

a Fair Work Ombudsman (FWO) Report and several surveys provide an indication of the extent 

of piece rate payments.  The FWO found more than 1/3 of employers in their study paid piece 

rates (FWO, 2018).  Our Research Project 1 found 42% of farm workers were paid piece rates 

in their current job.  In Research Project 2, of those working in horticulture, 31%  were paid 

piece rates in their current job.  A survey by UnionsNSW (2021) found piece rates were very 

widespread. UnionsNSW audited 1008 online advertisements for horticulture employment 

from late December 2019 to early September 2020.  They found 88% of  advertised jobs 

offered piece rates.  The majority of jobs advertised were for strawberry, blueberries, grapes, 

zucchini and raspberry picking; and the main locations were in Queensland, NSW and Victoria. 

To sum, independent research suggests a significant proportion of the horticulture workforce 

– at least 30% - are paid piece rates.  Trade union research based on job advertisements, 

rather than numbers employed, suggests the extent may be much higher.  

 

B2 HOW MUCH ARE PIECE WORKERS PAID IN HORTICULTURE? 

23. The Horticulture award includes:  

 15.2 (b) The piece work rate fixed by agreement the employer and the employee 

 must enable the average competent employee to earn at least 15% more per hour 

 than the minimum hourly rate prescribed in the award… 

 15.2 (c) The calculation of piece work rates in clause 15.2(b) for casual employees will 

 include the casual loading prescribed in clause 11.3(a). 

 15.2 (f) The employer and the individual employee must have genuinely made the 

 piecework agreement without coercion or duress. 

 15.2(j) Nothing in this award guarantees an employee on a piecework rate will earn at least 

 the minimum ordinary time weekly rate or hourly rate in this award…. 

 

24. Our Research Project 1 is the only major academic survey to collect data on pieceworker 

earnings in horticulture in Australia.  Our second research project collected data from a 
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smaller number of horticulture workers.  In comparing our findings with the award hourly rate 

of pay, we use the casual hourly rate because all of our respondents were employed as casual 

workers.  For piece rate comparisons, we also use the benchmark of what ‘the average 

competent worker’ should earn (15% above the hourly rate of pay), because our surveys 

collected data from a large number of workers (especially Research Project 1) creating an 

averaging effect on the earnings data.  Our Research Project 1, conducted in 2013/2014, found 

piece rate workers earned, on average, significantly less than hourly paid workers. Table 3 

provides the data.  

 

 Table 3: Average hourly earnings for harvest workers, 2014 (n=278) 

Payment method 
Mean Median Minimum Maximum Standard 

Deviation 
Award 

minimum 
 
Paid by the hour 
(time wages) (n=158) 

 
$16.20 

 
$18.00 

 
$3.00 

 
$28.25 

 
4.833 

 
$16.87 

 
Paid piece rates 
(n=120) 
 

$11.69 $12.00 $2.00 $30.00 5.01 $19.40* 

 t(276)= 7.589, p = 0.000  *average competent worker 

 

25. Piece rate average earnings are well below the earnings of hourly paid workers, and only 60% 

of the amount an “average competent worker” would be expected to earn. There is also high 

variance in hourly earnings, with the lowest average hourly rate for piece rates being $2.00 

and the maximum $30.00 per hour. A range of factors impact the productivity of harvest 

workers, such as experience, equipment, and the type and quality of the product picked. 

However, the low average pay of piece workers suggests that farmers and contractors fix piece 

rates too low on the basis of exaggerated performance expectations of the “average 

competent worker”.    

 

26. A similar pattern was found in our second project, conducted in 2017/18.  Table 4 provides 

the data.  
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 Table 4: Average hourly earnings for harvest workers, 2018 (n=81) 

Payment 
method 

Mean Median Minimum Maximum Standard 
Deviation 

Award 
minimum 

 
Paid by the hour 
(time wages) 
(n=53) 

 
$21.03 

 
$22.13 

 
$10.00 

 
$26.00 

 
3.039 

 
$22.86 

 
Paid piece rates 
(n=28) 
 

 
$16.28 

 
$15.00 

 
$5.00 

 
$25.00 

 
5.63 

 
$26.29* 

 t(35.51)= 4.156, p = 0.000  *average competent worker 

 

27. The 2018 data shows piece workers’ average hourly earnings were much less than hourly paid 

workers, and well under both the award rate for hourly pay and the “average competent 

worker”. Whilst the number of respondents in Project 2 is less than Project 1, the same pattern 

of low piece rates persists. Also, the pay gap has widened between piece workers and hourly 

rate workers since 2014.    

 

28. The focus groups conducted for Research Project 1 provided detailed accounts of the low 

piece rates paid in horticulture. For example, a Scottish worker in Mildura told of earning 

$110.00 for a full week of picking peas; others spoke of earning a maximum of $350 for 6 days, 

working 8-hour days picking table grapes. A worker from Hong Kong earnt $25 per day picking 

grapes whilst he “lived off my savings”. An Italian worker in the Huan Vale earnt $200 for a 

week of picking strawberries, whilst another, working on a different farm in Cygnet, earnt only 

$70 over the week, being paid $4.50 per tray picked. In the Huan Valley, piece rate earnings 

for strawberry pickers are so low that at least one backpacker hostel discounted 

accommodation costs (from $170 to $120 per week) to compensate for the low earnings, and 

to encourage workers to take on piece work. At  the other end of the scale, an apple picker in 

the Huan Valley had earnt $1,000 in one week, although she also had three falls from the 

ladder over the week.  

 

29. The Research Project 1 survey also provided scope for respondents to express their views on 

what changes they would like to see to improve the OHS and/or employment experience of 

backpackers working on farms in Australia. Of those paid piece rates in their current job, 31% 

expressed their discontent with piece rates. Of those paid hourly rates, only 16% (25) 

mentioned improvements to pay in the open-ended question, and of these, seven stated that 

only hourly rates of pay should be paid.  For example:  
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   “Pay hourly rates for pickers. I worked 11 hours and got paid $60”  

   “Paid at least minimum wage would be pretty cool, we’d feel less like slaves”  

   “More hourly paid work to prevent the backpackers from taking risks”.   

 

30. Other academic research has also identified very low piece rates in horticulture. First, Howe 

et al. (2018) conducted research in the horticulture industry from 2016-2018, interviewing 

and holding focus groups with 124 workers and 121 growers (as well as conducting a survey 

of 332 vegetable growers). They did not collect data on rates of pay, but reported comments 

from workers and growers about payment systems.  Their focus groups revealed some 

workers had received as little as $1 per hour on piece rates, despite working steadily; as they 

note “farmers and workers had very different perspectives on what was an appropriate and 

attainable level of productivity in setting a piece rate”.  A sample of comments from workers 

on the lowest wage received included (Howe et al. 2018, p.97): 

   “I did 11 days picking raspberries and for the first week we probably earned just over 

  $200 doing 8 or 9 hours a day” [$5 per hour] 

   “I got just $3 a bucket and this would take half an hour, forty minutes a bucket because 

  the crop’s just not there” [$6 per hour] 

   “I had a piece rate job where we ended up getting less than $10 an hour. The farms 

  don’t care if people leave after a few days because there are always new backpackers 

  who try the job or even stay working despite the bad money because they can’t find 

  something else” [<$10 per hour]. 

 

31. Howe et al. (2018, p.97) observed that piece rates were not adjusted to accommodate 

changes in the density of crops, resulting in very low rates of pay. They quote a picker in 

Katherine: “You’re being forced to work piece-rate but the crops wouldn’t be very good. So 

they’d say, ‘don’t pick any of these because it’s diseased.’ And you’d spend all day walking up 

and down and looking for fruit to pick and you’d be expected to do all of that in your own 

time”. 

 

32. Second, Berg and Farbenblum (2017) surveyed 4,322 temporary migrants (mostly 

international students) about their employment experience, and found “Large-scale wage 
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theft was prevalent across a range of industries, but the worst paid jobs were in fruit- and 

vegetable-picking and farm work. Almost one in seven participants working in fruit- and 

vegetable-picking and farm work (15%) earned $5 per hour or less. Almost a third (31%) 

earned $10 per hour or less”.  Berg and Farbenblum do not identify whether these workers 

were paid piece rates, however, the data is consistent with our findings in Tables 3 and 4.  

 

33. Two trade union surveys have also provided data on piece rate earnings in horticulture. First, 

the UnionsNSW survey of job advertisements calculated (based on interviews with pickers to 

establish average picking rates) 96% of the advertised jobs would result in less than the 

minimum hourly rate of pay. The average earning rates varied by product. For strawberry 

pickers, 65% of advertisements would result in earnings of less than $2.00 per hour, likewise 

for 22% of grape picking advertisements. For blueberry pickers, rates that averaged $10-$14 

per hour were more common; and 64% of capsicum picker advertisements would allow 

workers to earn $10-$12 per hour.  These rates are consistent with academic research findings 

detailed above, and all are well below the minimum hourly wage (UnionsNSW, 2021).    

 

34. Second, a survey of 655 workers by the NUW (2019) found the average hourly rate earnt by 

piece workers was $14.80 per hour, with the lowest reported at $4.60 per hour, and the 

highest $37.50. Just over 64% earnt less than the minimum casual hourly rate of pay.   

 

35. Two recent enquiries have highlighted concerns about piece rates in horticulture. First is the 

FWO report The Harvest Trail Enquiry: A Report on Workplace Arrangements Along the 

Harvest Trail, released in 2018. The FWO report highlighted what they termed ‘the misuse of 

piece rates’ as one of five key findings. They found more than one third of employers paid 

piece rates (of 638 employers), and over 100 “were not engaging pieceworkers correctly by 

having no written piecework agreement or having an invalid piecework agreement” (p.29). 

The report does not, however, include data on actual piece rates paid.  

 

36. Second, the Victorian Enquiry into the Labour Hire Industry and Insecure Work (2016) observed 

that the piece rate award provisions in the Horticulture Award enabled employees to be paid 

below the minimum hourly rate of pay, undermining the safety net of the award minimum 

hourly rates. Piece rates also “contribute to a level of subjectivity and uncertainty regarding 

what rate is payable to an employee, and underlies a number of problematic outcomes” 

(p.24).  The enquiry made two recommendations regarding piece rates. First, that the 

Victorian Government advocate for the FWO to focus more compliance activity on 
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underpayment/non-payment of award rates in the horticulture [and meat] industries … and 

the imposition of piece rate arrangements” (p.24). Second, that labour hire agencies “should 

not use piece rates as a device to pay workers below the minimum time based rate of pay” 

(p.260).  

 

37. In sum, all research findings confirm very low piece rate payments in the horticulture industry.  

Whilst the findings vary between surveys, all find most piece workers are earning well below 

the minimum rate set for hourly paid casual workers.  Our two research projects showed an 

average hourly rate of $11.69 in 2014, increasing to $16.28 per hour in 2018. The minimum 

paid in both surveys was $2.00 and $5 per hour respectively.  In 2014, the maximum rate 

reported by respondents was $30 per hour, above the expectations of the “average 

competent worker”.  In 2018, the maximum rate of $25 did not reach the level that the 

“average competent worker” was expected to earn.  Average piece rate earnings fall far short 

of average minimum hourly earnings; the work rate necessary for the ‘average competent 

worker’ to earn 15% above the minimum hourly rate is unachievable for most; and the floor 

to piece rate payments is exceptionally low.  
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C.  PIECE RATES AND UNSAFE WORK PRACTICES 

38. Low rates of pay for piece workers in horticulture create an incentive for piece workers to 

speed up their output. The nature of harvesting work, however, means that the few short cuts 

available to workers to increase output are inextricably linked to poorer health and safety.  

Table 5 shows a range of unsafe work practice more often adopted by piece workers, based 

on survey responses in our Research Project 1.   

 

Table 5 Payment methods and unsafe work practices 

Issue 

Frequency of event 

Never/rarely 
(%) 

Sometimes 
(%) 

Often/Always 
(%) 

Hourly paid 
(n=151) 

Piece 
worker 
(n=116) 

Hourly 
paid 

(n=151) 

Piece 
worker 
(n=116) 

Hourly 
paid 

(n=151) 

Piece 
worker 
(n=116) 

Discouraged from 
taking lunch breaks1 

47.3% 21.6% 28.2% 31.4% 24.4% 47.1% 

Discouraged from 
stopping to drink water2  

61.2% 50.0% 24.3% 27.6% 14.5% 22.4% 

Working in extreme 
heat (35 degrees+)3  

46.7% 26.7% 28.3% 25.0% 25.0% 48.3% 

Carrying excessive 
loads4 

65.1% 37.9% 23.7% 30.2% 11.2% 31.9% 

Not stabilising ladders 
before climbing5 

84.2% 62.1% 11.8% 24.1% 3.9% 13.8% 

Raise OHS issues 
without negative 
consequences6  

23.7.4% 40.2% 34.4% 28.4% 42.0% 31.4% 

1.2 = 19.299, DF 2, p < .000. 2. 2 = 4.045, DF 2, p < .14; 3. 2 = 17.332, DF 2, p <000; 4. 2 = 24.176, DF 2, 

p <000; 5..2 = 17.886, DF 2, p < .000. 6..2 = 7.435, DF 2, p < .05.; 
 

39. Piece workers were often or always: 

(i) twice as likely to be discouraged from taking lunch breaks 

(ii) almost twice as likely to not drink water if it took too long to access 

(iii) almost twice as like to work in extreme heat (35 degrees and above) 

(iv) three times as likely to carry excessive loads 

(v) almost five times as likely to not stabilise a ladder before climbing on it. 

  

40. Piece workers were also less confident of being able to raise an OHS concern without negative 

consequences, with 40% compared to 24% of hourly paid workers reporting this.  Not only are 

piece workers low paid, their work involves risks beyond those experienced by hourly rate 
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workers. This data points to employers in horticulture paying cursory attention to OHS risks, 

which they contribute to by offering piece rate payments. As long as piece work rates fail to 

provide a decent minimum wage, workers will continue to take chances with their safety.   
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D.  CONCLUSION 

41. Based on the above analysis, I conclude that: 

 

• The ABS statistics for the horticulture industry show employment at around 50-60,000 

workers, with a high level of volatility and an average of 39% casual workers. 

 

• Temporary migrant workers, especially WHMs, make up more than 50% of seasonal 

workers in harvesting. This highly mobile workforce is likely to be underestimated in 

the ABS data. These workers are primarily casual employees. Both the size of the 

workforce and the percentage of casual workers is likely to greater than that 

estimated by the ABS. 

 

• Around 40% of the temporary migrant workers in horticulture are Asians, with a poor 

understanding of English. They do not have a sound understanding of their 

employment rights and are vulnerable to exploitation. The piece work provisions in 

the Horticulture Award do not protect them from exploitation.  

 

• An increased proportion of horticulture workers are employed by labour hire 

operators rather than farmers.  Three state government enquiries, and the Federal 

Government Migrant Workers Taskforce have identified the heightened risk of 

exploitation associated with labour hire employment. State governments have 

recently introduced licensing requirements to improve employment standards in the 

industry. It is too early to assess whether licensing has impacted employment 

standards in horticulture.  

 

• Whilst estimates vary, piece rates are paid to at least one-third of the workforce in 

horticulture. 

 

• The rate of pay for piece workers is substantially less than the minimum hourly rate 

of pay received by hourly paid casual workers.  Very few piece workers earn the rate 

which ‘the average competent worker’ should be able to earn.  Piece rates are set at 

a rate too low for average workers to earn the hourly minimum, let alone the ‘average 

competent worker’ rate. 
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• The low rates of pay for piece workers in horticulture encourages an unacceptably 

high level of unsafe work practices.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

I have made all the inquiries that I believe are desirable and appropriate (save for any matters 

identified explicitly in my report) and that no matters of significance that I regard as relevant have, 

to my knowledge, been withheld from the Commission. 

 

Dr. Elsa Underhill, 19 March 2021. 
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Seyfarth Shaw Australia

Level 27

55 Collins Street

Melbourne VIC 3000

T +61 3 9631 0700

F +61 3 9631 0790

hskene@seyfarth.com

T +61 3 9631 0701

www.seyfarth.com

07/06/2021 

PRIVILEGED & CONFIDENTIAL 

VIA E-MAIL 

Greg Houston 
Partner 
HoustonKemp Economists 
Level 40, 161 Castlereagh Street 
Sydney NSW 2000 
greg.houston@houstonkemp.com 

Dear Greg 

Supplementary scope to Expert Retainer - Greg Houston, HoustonKemp

We refer to our letter of engagement to you dated 14 May 2021 (Engagement Letter).  

This letter sets out a supplementary scope to your engagement as an expert under the Engagement 
Letter.  

1. Supplementary scope of expert report 

We refer to paragraph 1.3 of the Engagement Letter, which asks you to review the methodology 
adopted in the expert report of Dr Underhill (Underhill Report). 

We would like you to carry out the same kind of methodology review in relation to another expert 
report — the expert report produced by the United Workers Union from Dr Joanna Howe (Howe 
Report).   

Please review and address in your report the methodology underpinning the opinions expressed in 
the section of the Howe Report headed “Underpayment of Wages of Workers Earning Piece Rates”.   

Please address the same questions in relation to this section of the Howe Report as the questions we 
asked in the Engagement Letter in relation to the Underhill Report. 

You should give reasons for each opinion and, where appropriate, you should state the methodology 
you have used in reaching your conclusions. You should also set out the information and data you 
have relied upon to prepare your report, as well as any assumptions you have made in preparing your 
report. Finally, you should also make it clear if a particular question or issue falls outside your area of 
expertise.  

2. Phase 2 not required

We refer to paragraph 2 of our Engagement Letter where we foreshadowed that we may request you 
to provide further evidence (Phase 2). We note that we have not requested you to commence any 
work on Phase 2 or provided you with any materials in relation to Phase 2 and we therefore assume 
that you have not commenced any work. We confirm that we have decided that we will not be 
proceeding with Phase 2.  
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Privileged & Confidential 
Greg Houston 

HoustonKemp Economists 
07/06/2021 

Page 2 

71285118v.2 

Please do not hesitate to contact Henry Skene or Elizabeth Tan if you have any questions or 
concerns, or wish to discuss this matter further. 

Yours faithfully 

Henry Skene 
Partner 

SEYFARTH SHAW AUSTRALIA 

Encl:      

1. Dr Joanna Howe’s expert report. We will also send you the annexures via email due to 
filesize constraints.  

Signing Page 

___________________________________________ 
Signed by Greg Houston 

_____________ 
Date 
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Seyfarth Shaw Australia

Level 27

55 Collins Street

Melbourne VIC 3000

T +61 3 9631 0700

F +61 3 9631 0790

hskene@seyfarth.com

T +61 3 9631 0701

www.seyfarth.com

10/06/2021 

PRIVILEGED & CONFIDENTIAL 

VIA E-MAIL 

Greg Houston 
Partner 
HoustonKemp Economists 
Level 40, 161 Castlereagh Street 
Sydney NSW 2000 
greg.houston@houstonkemp.com 

Dear Greg 

Additional assumptions for Expert Retainer - Greg Houston, HoustonKemp

We refer to our letter of engagement to you dated 14 May 2021 and our supplementary scope letter 
dated 7 June 2021.  

In performing your review of the Underhill Report and the Howe Report, please make the following 
assumptions as to the legal meaning of the concept of “average competent employee” in the 
Horticulture Award 2020: 

1. “The phrase ‘average competent employee’ envisages the existence of a pool of hypothetical 
competent employees. Hypothetical employees who are not competent must be excluded 
from the pool. The average competent employee is selected from the pool of hypothetical 
competent employees.” 

2. A “competent employee” is one that is “suitable, sufficient or adequate” for the purpose of 
doing the work that is to be done at a piecework rate.  A “competent” employee is to be 
distinguished from a “proficient” employee. 

3. “The average competent employee is the ordinary, normal or typical competent employee”, 
with “an average level of diligence and an average level of aptitude”. 

4. “The assessment of the average competent employee must be made by reference to the 
workforce that is available or potentially available to the employer.” Hence, “the average 
competent employee in a less experienced workforce should be attributed with less 
experience, while the converse is also true”. 

Please also make the following factual assumption: 

5. At any given point in time, a significant proportion of the workforce (eg 20% or more) engaged 
on piecework rates under the Horticulture Award 2020 is not competent in the sense 
described above.   

Please do not hesitate to contact Henry Skene or Elizabeth Tan if you have any questions or 
concerns, or wish to discuss this matter further. 
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Yours faithfully 

Henry Skene 
Partner 

SEYFARTH SHAW AUSTRALIA 
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Overview 
 
Greg is a founding partner of HoustonKemp. He is an expert in the application of economics to assist high 
stakes decision-making in competition, finance, policy and regulatory matters. 
 
In the antitrust sphere, Greg is regularly sought to advise on the competitive effects of proposed merger 
transactions, and to provide expert testimony in antitrust enforcement proceedings. His evidence has been 
cited favourably in numerous proceedings before the Federal Court, the Competition Tribunal and in the 
decisions of Australian and international arbitrators. For many years, Greg has been listed by Who’s Who 
Legal as one of the world’s leading competition economists. More recently, Greg has been recognised in 
WWL’s Thought Leaders – Competition for his contributions to competition economics. 

On regulatory matters, Greg has played a substantial role in shaping the development of economic 
regulatory regimes governing communications, energy, transport and water services infrastructure in 
Australia and the Asia Pacific region. His clients in this area include governments, regulators, infrastructure 
service providers and trade associations. 

Greg is also the foremost expert in the region on the application of economics to critical questions arising in 
securities class actions, insider trading and market manipulation. He has filed expert reports in numerous 
proceedings concerning the adequacy and effect of disclosures in relation to listed and unlisted securities, in 
both Australia and New Zealand. Greg’s evidence was accepted in the only two wrongful disclosure matters 
for which final judgment on substantive elements was informed by economic evidence before the Federal 
Court. 

In April 2014, Greg – together with Adrian Kemp – founded HoustonKemp, a firm dedicated to applying 
economic analysis to bring clarity and focus to complex problems arising in competition, finance, policy and 
regulation. 

Greg holds a first class honours degree in economics from the University of Canterbury, and is a member of 
the Competition and Consumer Committee of the Law Council of Australia. 
 

Qualifications 

1982 University of Canterbury, New Zealand 
 B.Sc. (First Class Honours) in Economics 
 

Prizes and scholarships 

1980   University Junior Scholarship, New Zealand 

Partner 
 
HoustonKemp 
Level 40, 161 Castlereagh St  
Sydney NSW 2000 
Tel:          +61 2 8880 4810 
Mob:        +61 417 237 563 
E-mail:     Greg.Houston@houstonkemp.com  
Web:        HoustonKemp.com 
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Career details 

2014- HoustonKemp Economists 
 Partner, Sydney, Australia 

 
1989-2014 NERA Economic Consulting 
 Director (1998-2014) 

London, United Kingdom (1989-1997) 
 Sydney, Australia (1998-2014) 

 
1987-89 Hambros Bank, Treasury and capital markets 
 Financial Economist, London, United Kingdom 

 
1983-86 The Treasury, Finance sector policy 
 Investigating Officer, Wellington, New Zealand 
 
 

 
Project experience1 

Competition, access and mergers 

2020-21 Chapman Tripp & DLA Piper/Confidential client 
Competition market study 
Advice and analysis in relation to the New Zealand Commerce Commission’s 
market study of the retail grocery sector. 
 

2017-21 Gilbert + Tobin/Confidential client 
Alleged cartel conduct 
Advice and analysis in relation to an Australian Competition and Consumer 
Commission investigation and then prosecution of alleged cartel conduct. 
 

2020 Allens/Confidential client 
Alleged misuse of market power 
Advice and analysis in relation to Federal Court proceedings brought by a private 
party in relation to below cost pricing of a fast moving consumer good. 
 

2020 Ashurst/ASN 
Exclusive dealing 
Expert report on the competitive effects of the exclusive dealing notification to the 
ACCC by the dedicated TV shopping channel retailer TVSN, proposing to be able to 
acquire products from suppliers on an exclusive basis. 
 

2019-20 King & Wood Mallesons/Confidential client  
Merger authorisation 
Advice and preparation of expert report for use in a pending application for 
authorisation to be made to the Australian Competition and Consumer Commission. 
 

2018-20 HFW/Confidential client 
Market power provision 
Advice and expert report prepared on the application of an industry-specific 
regulation directed at limiting a firm’s pricing conduct in circumstances where it has 
market power. 

1  Past ten years only. 
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2018-20 Queensland Rail 
Access to facilities 
Advice in relation to the Queensland Competition Authority’s review of the declared 
status of services provided by QR’s five rail networks, as well as the QCA’s 
simultaneous review of the access undertaking applying to those networks. 
 

2018-20 DLA Piper/DBCT Management 
Access to facilities 
Expert reports submitted to the Queensland Competition Authority’s review of the 
declared status of services provided by the Dalrymple Bay Coal Terminal.  
 

2017-19 Johnson Winter & Slattery/Ramsay Healthcare 
Alleged misuse of market power 
Expert reports and testimony in context of Federal Court proceedings brought by 
the Australian Competition and Consumer Commission against Ramsay Healthcare 
in relation to conduct by Coffs Harbour-based surgeons. 
 

2017-19 Wilson Harle/Wilson Parking 
Competitive effects of merger 
Expert report submitted in High Court of New Zealand proceedings (settled shortly 
before trial) brought by the Commerce Commission concerning the competitive 
effects of an already completed merger transaction. 
 

2017-20 King & Wood Mallesons 
Competition analysis 
Advice to a major digital platform service provider on competition matters arising in 
the Australian Competition and Consumer Commission’s digital platforms inquiry, 
and the development of the news media and digital platforms bargaining code. 
 

2015-20 Port of Newcastle Operations 
Access to facilities 
Advice and expert reports submitted to the National Competition Council on matters 
arising in applying the criteria for declaration under Part IIIA, in the context of 
applications by Glencore and the NSW Minerals Council seeking recommendation 
that navigation service be declared, and PNO’s application for recommendation that 
the declaration of services be revoked. 
 

2018 Westpac Banking Corporation 
Competition analysis       
Expert report prepared for the Productivity Commission in response to the draft 
finding in its banking competition inquiry that each of Australia’s banks holds 
substantial market power. 
 

2017-19 Ashurst/Confidential client 
Anti-competitive bundling 
Advice in relation to an Australian Competition and Consumer Commission’s 
investigation of bundled discounts that were alleged to have had an anti-competitive 
effect. 
 

2017 Minter Ellison Rudd Watts/Complete Office Supplies 
Competitive effects of merger 
Expert reports submitted in High Court of New Zealand proceedings concerning the 
proposed acquisition of OfficeMax by Platinum Equity injunction. 
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2017 Minter Ellison/CrownBet 
Merger authorisation 
Expert reports and testimony in Competition Tribunal proceedings concerning the 
proposed acquisition of Tatts by Tabcorp. 
 

2016 Bird & Bird/Generic Health 
Competitive effects of patent infringement 
Expert reports and testimony in Federal Court proceedings concerning the damages 
arising from infringement of a pharmaceutical patent in relation to a pharmaceutical 
patent. 
 

2016 Manildra Group 
Competition analysis 
Advice and preparation of an expert report assessing competitive constraints in the 
supply of fuel grade ethanol. 
 

2016 Clayton Utz/Anglo American 
Competitive effects analysis 
Expert reports assessing the economic impact on the equine critical industry cluster 
if certain thoroughbred breeding operations were to leave the Upper Hunter. 
 

2014-16 Ashurst and Gilbert + Tobin/Confidential client 
Competitive effects of agreements 
Analysis and advice prepared in context of an Australian Competition and 
Consumer Commission investigation of agreements between a supplier and its 
major customers that are alleged to harm competition. 
 

2015 Corrs/Confidential client 
Merger clearance 
Analysis, advice and expert report submitted to the Australian Competition and 
Consumer Commission in the context of a proposed acquisition in the office 
products sector. 

2014-15 Australian Government Solicitor/Commonwealth of Australia 
Competition and trade analysis 
Expert report on competition and trade in tobacco products, prepared in the context 
of the World Trade Organisation dispute settlement proceedings concerning 
Australia’s tobacco plain packaging legislation.  

2014-15 King & Wood Mallesons/Confidential client 
Competitive effects of agreement 
Analysis and advice prepared in context of an Australian Competition and Consumer 
Commission investigation of agreements between a supplier and its major 
customers that were alleged to harm competition. 

2013-14 Corrs/Australian Competition and Consumer Commission 
Effect of cartel conduct 
Expert report filed in the Federal Court on the price effects of an alleged market 
sharing arrangement in relation to the supply of forklift gas, prepared in the context 
of proceedings brought against Renegade Gas (Supagas).  

2013-14 Australian Competition and Consumer Commission 
Merger clearance 
Expert report and testimony before the Competition Tribunal in the context of the 
Australian Competition and Consumer Commission’s decision to oppose the 
acquisition of Macquarie Generation by AGL Energy. 
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2013-14 Ashurst/BlueScope 
Merger clearance 
Expert reports submitted to the Australian Competition and Consumer Commission 
in the context of the clearance of three approved transactions in the domestic steel 
industry. 

2013-14 Australian Government Solicitor/ACCC 
Merger clearance 
Analysis and advice prepared in the context of the Australian Competition and 
Consumer Commission review of the proposed acquisition of petrol retailing sites in 
South Australia. 

2013 Corrs/Generic Health 
Patent damages estimation 
Expert report on the nature and extent of the analysis necessary to estimate 
damages in a patent infringement proceeding.  

2012-13 Minter Ellison/Confidential client 
Merger clearance 
Expert reports submitted to the Australian Competition and Consumer Commission 
in the context of a confidential application for clearance of a proposed acquisition in 
the industrial gases industry. 

2011-12 Gilbert + Tobin/Pact Group 
Merger clearance 
Expert reports submitted to the Australian Competition and Consumer Commission 
on the competitive implications of the proposed acquisition of plastic packaging 
manufacturer Viscount Plastics by Pact Group. 

2011 Gilbert + Tobin/Caltex 
Access to facilities 
Expert report submitted to the National Competition Council on matters arising in 
the applying the criteria for declaration under Part IIIA, in the context of the 
application by the Board of Airline Representatives of Australia for the declaration of 
services provided by the Caltex jet fuel pipeline serving Sydney airport. 

2010-12 Mallesons/APA 
Merger clearance 
Expert reports submitted to the Australian Competition and Consumer Commission 
on the competitive implications of the proposed acquisition of the gas pipeline 
assets of Hastings Diversified Utilities Fund by APA Group. 

2010-11 Johnson Winter & Slattery/ATC and ARB 
Competitive effects of agreement  
Expert reports and testimony in Federal Court proceedings concerning the 
competitive effects of restrictions on the use of artificial techniques in the breeding 
of thoroughbred horses for racing. 

2010-11 Victorian Government Solicitor/State of Victoria 
Competitive effects of agreement  
Expert report prepared for the state of Victoria on the effects of restrictions applying 
to the trading of water rights on inter-state trade in the context of a constitutional 
challenge brought against the state of Victoria by the state of South Australia. 
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2009-11 Arnold + Porter/Visa Inc, Mastercard Inc and others 
Payment card markets 
Expert reports and deposition testimony on behalf of defendants in the United 
States Re Payment Card Interchange Fee and Merchant Discount Antitrust 
Litigation, on the effects of regulatory interventions in the Australian payment cards 
sector. 

Regulatory analysis 
 
2019-21 DLA Piper/Dalrymple Bay Infrastructure 

Review of access undertaking 
Advice and expert reports prepared in the context of the Queensland Competition 
Authority’s review of the access undertaking for users of the Dalrymple Bay coal 
terminal. 
 

2019 Brookfield Asset Management/Bank of America 
Regulatory due diligence 
Vendor due diligence report on all regulatory aspects of the arrangements – and 
potential developments therein – applying to the Dalrymple Bay coal terminal 
 

2018 Johnson Winter & Slattery/Queensland Competition Authority 
Apprehension of bias claim 
Expert reports submitted to the Queensland Supreme Court showing the chain of 
causation necessary for a connection between the QCA’s Aurizon draft decision 
and the economic interests of the Port of Newcastle. 
 

2017-18 King & Wood Mallesons/Tasmania Gas Pipeline 
Gas pipeline arbitration arrangements 
Expert reports on economic aspects of the Part 23 regime arbitration with Hydro 
Tasmania on the terms of access to the Tasmanian Gas Pipeline. 
 

2017-18 Victorian and South Australian electricity distribution networks 
Productivity adjustments 
Expert report on the conceptual and empirical basis for pre-emptive productivity 
adjustments to DNSPs’ projected operating expenditure. 
 

2017-18 Jemena 
Gas pipeline arbitration arrangements 
Advice and analysis in relation to the new rules for arbitration of prices for services 
provided by non-scheme gas pipelines. 
 

2016-18 APA Group 
Gas market reform 
Expert reports submitted to the Gas Market Reform Group in the context of its 
review of the gas pipeline coverage criteria, and the proposal to introduce the 
compulsory auction of contracted but unnominated gas pipeline capacity. 
 

2016-17 Minter Ellison Rudd Watts/Trustpower, New Zealand 
Transmission pricing methodology 
Expert reports submitted to the Electricity Authority and to the High Court of New 
Zealand in relation to proposed reforms to the transmission pricing methodology 
and the distributed generation pricing principles. 
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2016 Johnson Winter & Slattery/Australian Gas Networks 
Materially preferable decision 

 Expert report reviewing whether aspects of the Australian Energy Regulator’s 
(AER’s) draft access arrangement decision would be likely to result in a materially 
preferable decision in terms of achievement of the national gas objective. 
 

2015-17 Government of New South Wales 
Economic regulation for privatisation 
Advisor to government of New South Wales on all economic regulatory aspects of 
the proposed partial lease the electricity transmission and distribution entities, 
TransGrid, AusGrid and Endeavour Energy. 

2014-16 Powerco 
Input methodologies review 
Advice and several expert reports prepared in the context of the Commerce 
Commission’s reviews of cost of capital and others aspects of the Input 
Methodologies governing the determination of maximum prices for New Zealand 
electricity and gas distribution networks. 
 

2015 ActewAGL 
Regulatory price review 
Expert report on the economic interpretation of provisions in the national electricity 
law and rules in relation to the application of the national electricity objective to the 
entire price determination of the Australian Energy Regulator. 

2014-16 Atco Gas 
Access price review 
Expert reports on the economic interpretation of provisions in the national gas law 
and rules in relation to depreciation and the application of the national gas objective 
to the entire draft decision, submitted to the Economic Regulation Authority of WA. 

2014-16 Government of Victoria 
Economic regulation for privatisation 
Advisor to government of Victoria on the design, development and application of the 
framework for economic regulation of the Port of Melbourne Corporation in the 
context of the privatisation of the port by way of long term lease. 

2013 Actew Corporation 
Interpretation of economic terms 
Advice on economic aspects of the decision of the Independent Competition and 
Regulatory Commission in relation to the price controls applying to Actew. 

2012-13 Ashurst/Brisbane Airport Corporation 
Draft access undertaking 
Advice, analysis and expert reports in the context of the preparation of a draft 
access undertaking specifying the basis for determining a ten year price path for 
landing charges necessary to finance a new parallel runway at Brisbane airport. 

2012 King & Wood Mallesons/Origin Energy 
Interpretation of economic terms 
Expert reports and testimony in the context of judicial review proceedings before the 
Supreme Court of Queensland on the electricity retail price determination of the 
Queensland Competition Authority. 
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2012 Contact Energy, New Zealand 
Transmission pricing methodology 
Advice on reforms to the Transmission Pricing Methodology proposed by Electricity 
Authority. 

2011-12 Energy Networks Association  
Network pricing rules 
Advice and expert reports submitted to the Australian Energy Market Commission 
on wide-ranging reforms to the network pricing rules applying to electricity and gas 
transmission and distribution businesses, as proposed by the Australian Energy 
Regulator. 

2010-12 QR National 
Regulatory and competition matters 
Advisor on the competition and regulatory matters, including: a range of potential 
structural options arising in the context of the privatisation of QR National’s coal and 
freight haulage businesses, particularly those arising in the context of a ‘club 
ownership model’ proposed by a group of major coal mine owners; and an 
assessment of competitive implications of proposed reforms to access charges for 
use of the electrified network. 

2002-12 Orion New Zealand Ltd, New Zealand 
Electricity lines regulation 
Advisor on regulatory and economic aspects of the implementation by the 
Commerce Commission of the evolving regimes for the regulation of New Zealand 
electricity lines businesses. This role has included assistance with the drafting 
submissions, the provision of expert reports, and the giving of expert evidence 
before the Commission. 

2011 Meridian Energy, New Zealand 
Undesirable trading situation 
Advice on the economic interpretation and implications of the New Zealand 
electricity rule provisions that define an ‘undesirable trading situation’ in the 
wholesale electricity market. 

2011 Ausgrid  
Demand side management 
Prepared a report on incentives, constraints and options for reform of the regulatory 
arrangements governing the role of demand side management in electricity 
markets. 

2010-11 Transnet Corporation, South Africa 
Regulatory and competition policy 
Advised on the preparation of a white paper on future policy and institutional 
reforms to the competitive and regulatory environment applying to the ports, rail and 
oil and gas pipeline sectors of South Africa. 

2010-11 Minter Ellison/UNELCO, Vanuatu 
Arbitral review of decision by the Vanuatu regulator 
Expert report and evidence before arbitrators on a range of matters arising from the 
Vanuatu regulator’s decision on the base price to apply under four electricity 
concession contracts entered into by UNELCO and the Vanuatu government, 
including country risk component of the allowed rate of return and bringing to 
account events from the prior regulatory period. 
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2007-11 Powerco/CitiPower 
Regulatory advice 
Wide ranging advice on matters arising under the national electricity law and rules, 
such as the framework for reviewing electricity distribution price caps, the treatment 
of related party outsourcing arrangements, an expert report on application of the 
AER’s efficiency benefit sharing scheme, the potential application of total factor 
productivity measures in CPI-X regulation, and arrangements for the state-wide roll 
out of advanced metering infrastructure. 

1999-2004,  
2010-11 

Sydney Airports Corporation 
Aeronautical pricing notification 
Wide ranging advice and expert reports on regulatory matters, including advice and 
expert reports in relation to SACL’s notification to the ACCC of substantial reforms 
to aeronautical charges at Sydney Airport in 2001. This involved the analysis and 
presentation of pricing principles and their detailed application, through to 
discussion of such matters at SACL’s board, with the ACCC, and in public 
consultation forums.  Subsequent advice on two Productivity Commission reviews 
of airport charging, and notifications to the ACCC on revised charges for regional 
airlines. 

Securities and finance 
 
2019-21 Shine Lawyers/Representative proceeding 

Breach of disclosure obligations 
Expert reports submitted in the context of proceedings before the Federal Court 
concerning the effect of certain disclosures on the price of ASX listed securities in 
Iluka Limited. 
 

2020 Corrs/Balance Legal Capital 
Appropriate litigation funding commission 
Expert report prepared in the context of proceedings to approve the settlement of a 
consumer class action brought against Swann Insurance, on the reasonable range 
of and return on investment implied by historically observed funding commission 
rates in previous class action proceedings in Australia. 
 

2020 Johnson Winter & Slattery/Representative proceeding 
Group cost order application 
Expert report prepared in the context of an application to be brought before the 
Supreme Court of Victoria to make a group cost order (GCO), under which the legal 
costs and funding commission for a representative proceeding would be set by 
reference to a percentage of the settlement amount. 
 

2020 McCabe Curwood/Lewer Corporation 
Economic interpretation of loan agreement 
Expert report prepared for the Supreme Court of Victoria as to whether a US dollar 
loan could be interpreted, economically, as equivalent to the sum of an Australian 
dollar loan plus a foreign exchange forward contract. 
 

2020 Australian Securities and Investments Commission 
Breach of disclosure obligations 
Expert report in reply submitted in the context of Federal Court proceedings brought 
by ASIC in relation to the materiality for the price of its securities of the January 
2013 disclosure by Rio Tinto Limited of an impairment to the value of Rio Tinto Coal 
Mozambique assets. 
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2020 JWS/Australian Securities and Investments Commission 
Breach of disclosure obligations 
Expert report in reply submitted in the context of Federal Court proceedings brought 
by ASIC concerning the materiality for the price of its securities of information 
omitted from ASX disclosures made by GetSwift Limited. 
 

2019-20 Joint Action Funding/Representative proceeding 
Valuation of damages 
Expert reports submitted to the New Zealand High Court in the matter of Eric 
Houghton versus parties associated with former listed entity, Feltex Carpets Ltd, on 
the extent of loss arising from the allotment of shares under an IPO for which the 
prospectus contained untrue statements. 
 

2019-20 Slater & Gordon/Representative proceeding 
Breach of disclosure obligations 
Expert reports submitted in the context of proceedings before the Federal Court 
concerning the effect of certain disclosures on the price of ASX listed securities in 
Spotless Limited. 
 

2019-20 Arnold Bloch Leibler/Australian Funding Partners 
Appropriate funding commission 
Expert reports and sworn testimony in the proceedings before the Victorian 
Supreme Court concerning the appropriate level of funding commission to apply in 
the context of the 2018 settlement of representative proceedings brought against 
Banksia Securities Limited. 
 

2017-20 Portfolio Law/Representative proceeding 
Misleading and deceptive conduct 
Expert reports and sworn testimony in representative proceedings before the 
Federal Court concerning the effect of certain disclosures on the price of ASX listed 
securities in Myer Ltd. 
 

2019 Norton Rose Fulbright/Directors of QRxPharma 
Breach of disclosure obligations 
Advice and analysis of the extent of potential damages arising from a shareholder 
class action alleging breach of disclosure obligations of the former ASX-listed entity, 
QRxPharma. 
 

2019 Elliot Legal/Representative proceeding 
Breach of disclosure obligations 
Expert reports submitted in the context of proceedings before the Federal Court 
concerning the effect of certain disclosures on the price of ASX listed securities in 
Murray Goulburn Co-operative Company Limited. 
 

2018 Maurice Blackburn/Representative proceeding 
Misleading and deceptive conduct 
Expert reports prepared in relation to Federal Court representative proceedings 
concerning the effect of certain disclosures on the price of ASX listed securities in 
Sirtex Medical Ltd. 
 

2018 William Roberts/Representative proceeding 
Misleading and deceptive conduct 
Preliminary analysis on the extent of liability and potential damages arising from a 
shareholder class action alleging breach of disclosure obligations. 
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2017-18 Australian Pipelines and Gas Association 
Allowed rate of return 
Advice in relation to the rate of return guideline review being undertaken by the 
Australian Energy Regulator, including participation in the AER’s concurrent expert 
evidence session one. 
 

2017 Slater and Gordon/Gasmere Ltd 
Share portfolio valuation 
Expert report prepared in relation to Supreme Court of Victoria proceedings brought 
against Shaw and Partners concerning the appropriate valuation of a share 
portfolio, the subject of a damages claim following the collapse of Opus Prime. 
 

2016-17 Allens/QBE 
Shareholder class action 
Advice and analysis on the extent of liability and potential damages arising from a 
shareholder class action alleging breach of QBE’s ASX disclosure obligations. 

2016 Elliot Legal/Representative proceeding  
Misleading and deceptive conduct  
Expert reports in representative proceedings in the Supreme Court of Victoria 
concerning the effect of certain disclosures on the price of ASX listed securities in 
Downer EDI Ltd. 

2015-16 Maurice Blackburn/Representative proceeding  
Misleading and deceptive conduct  
Expert reports submitted to the Federal Court assessing the effect of alleged 
misstatements in relation to the annual accounts and associated going concern 
assumption in relation to Tamaya Resources Ltd (in liquidation). 

2013-15 Sydney Water Corporation  
Cost of capital estimation  
Prepare three expert reports for submission to the Independent Pricing and 
Regulatory Tribunal (IPART) on the framework for determining the weighted 
average cost of capital for infrastructure service providers, and on estimation of an 
appropriate equity beta. 

2012-15 HWL Ebsworth/Confidential client 
Insider trading 
Expert advice and analysis in the context of criminal proceedings alleging insider 
trading in certain ASX-listed securities (2012-13). Subsequent expert report filed in 
Supreme Court of Tasmania estimating price effects of inside information in context 
of ‘proceeds of crime’ proceedings. 

2014 Wotton Kearney/Genesys Wealth Advisors  
Misleading and deceptive conduct 
Expert report submitted to the Supreme Court of Victoria assessing the accuracy of 
product disclosure statements and other information in relation to two fixed interest 
investment funds offered by Basis Capital. 

2014 TransGrid  
Cost of capital estimation  
Preparation of an expert report for submission to the Australian Energy Regulator 
(AER) estimating the weighted average cost of capital for electricity network service 
providers. 
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2011-13 Slater & Gordon/Modtech  
Shareholder damages assessment 
Expert reports and testimony in representative proceedings before the Federal 
Court alleging misstatement and/or breach of the continuous disclosure obligations 
of the ASX-listed entity, GPT. 

2011-12 
 

Freehills/National Australia Bank  
Shareholder damages assessment 
Expert advice in connection with representative proceedings before the Federal 
Court alleging misstatement and/or breach of the continuous disclosure obligations 
of an ASX-listed entity. 

2012 Johnson Winter & Slattery/Victorian gas distributors 
Cost of equity estimation 
Expert report submitted to the AER on the appropriate methodology for estimating 
the cost of equity under the capital asset pricing model. 

2009-13 Minter Ellison/Confidential client  
Misleading and deceptive conduct 
Expert report and related advice in light of investor claims and pending litigation 
following the freezing of withdrawals from a fixed interest investment trust that 
primarily held US-denominated collateralised debt obligations (CDOs), as offered by 
a major Australian financial institution. Analysis undertaken included the extent to 
which the investment risks were adequately described in the fund documents, and 
the quantum of potential damages arising. 

2011 Barringer Leather/Confidential client 
Market manipulation  
Expert report prepared in the context of criminal proceedings brought in the 
Supreme Court of NSW alleging market manipulation in the trading of certain ASX-
listed securities. 

2010-11 Wotton Kearney/Confidential client 
Misleading and deceptive conduct 
Expert report and analysis in light of investor claims and pending litigation following 
the freezing of withdrawals from two fixed interest investment trusts that primarily 
held US-denominated collateralised debt obligations (CDOs).  

2010-11 Maurice Blackburn/Confidential client 
Shareholder damages assessment 
Analysis and advice in connection with representative proceedings before the 
Federal Court alleging misstatement and/or breach of the continuous disclosure 
obligations of an ASX-listed entity. 

2010-11 Mallesons/ActewAGL  
Judicial review of rate of return determination 
Expert report and testimony in Federal Court proceedings seeking judicial review of 
a decision by the Australian Energy Regulator of its determination of the risk free 
rate of interest in its price setting determination for electricity distribution services.  

2009-11 William Roberts/Clime Capital  
Shareholder damages assessment 
Expert reports submitted in representative proceedings before the Federal Court 
alleging misstatement and/or breach of the continuous disclosure obligations of 
ASX-listed entity, Credit Corp.  
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Economic impact analysis 

2020 Seyfarth Shaw/Patrick 
Effect of industrial action by stevedores 
Expert report submitted to the Fair Work Commission assessing the economic 
impact on the Australian and NSW economies of notified protected industrial action 
by stevedores. 
 

2020 Seyfarth Shaw/DP World 
Effect of industrial action by stevedores 
Expert reports submitted to the Fair Work Commission assessing the economic 
impact on the Australian and NSW economies of notified protected industrial action 
by stevedores. 
 

2020 Crown Solicitor for New South Wales 
Relative economic effects of government expenditure decisions 
Expert reports and testimony before the NSW Industrial Relations Commission in 
relation to the relative effects on the NSW economy of salary increases for public 
sector employees, as compared with increased expenditure on infrastructure 
projects – in the context of the effects of the Covid-19 pandemic. 
 

2019 Seyfarth Shaw/Confidential client 
Effect of potential industrial action by stevedores 
Analysis and draft expert report in the context of a potential application to the Fair 
Work Commission addressing the economic effect that various forms of industrial 
action by stevedores would be likely to have on the Australian economy. 
 

2016-17 Seyfarth Shaw/Confidential client 
Effect of potential industrial action by stevedores 
Analysis and draft expert report in the context of a potential application to the Fair 
Work Commission addressing the economic effect that various forms of industrial 
action by stevedores would be likely to have on the Australian economy. 
 

2015-16 Airservices Australia 
Effect of potential industrial action by air traffic controllers 
Analysis and draft expert report in the context of a potential application to the Fair 
Work Commission addressing the economic effect that certain forms of industrial 
action by Air Traffic Controllers would be likely to have on passengers, businesses, 
and the Australian economy. 
 

2014 Confidential client 
Effect of potential industrial action by tug boat operators 
Analysis and draft expert report in the context of a potential application to the Fair 
Work Commission addressing the economic effect that certain forms of industrial 
action by tug boat operators would be likely to have on iron ore exports and the 
Australian economy. 
 

2011 Freehills/Confidential client 
Effect of potential industrial action by stevedores 
Analysis and draft expert report in the context of a potential application to the Fair 
Work Australia addressing the economic effect that various forms of industrial action 
by stevedores would be likely to have on the Australian economy. 
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Valuation and contract analysis 
 

2018-2020 DLA Piper/Basslink Pty Ltd 
Damages valuation 
Expert reports and testimony in arbitration proceedings concerning the extent of 
damages arising from the 2016 failure of the Basslink electricity interconnector 
cable between the Tasmanian and Victorian regions of the national electricity 
market. 
 

2017-19 DLA Piper & Arnold Bloch Leibler/Coal terminal users 
Price review arbitration 
Expert reports and testimony in arbitration proceedings concerning the application 
of the price review clauses in the standard user agreement for Adani Abbot Point 
coal terminal.  
 

2016 SyCip Salazar Hernandez & Gatmaitan/Maynilad Water Services 
Concession contract dispute 
Expert reports and testimony in arbitration proceedings concerning the application 
of the price review clauses in the Manila Water Concession agreements.  
 

2015-16 Clyde and Co/Apache Corporation 
Contract dispute 
Expert reports submitted in the context of Supreme Court of Victoria proceedings 
concerning the appointment of receivers for Burrup Fertilisers Pty Ltd, in relation to 
the market price of gas available to supply an anhydrous ammonia plant on the 
Burrup Peninsula. 
 

2015-16 Raja, Darryl & Loh/Serudong Power Sdn Bhd (SPSB) 
Power purchase agreement arbitration 
Expert reports submitted in the context of an international arbitration held in Kuala 
Lumpur concerning the interpretation of price indexation provisions in a power 
purchase agreement between SPSB and Sabah Electricity Sdn Bhd. 

2015-16 Australian Government Solicitor/Commonwealth of Australia 
Native title compensation 
Expert reports and testimony before the Federal Court in relation to the native title 
compensation claim against the Northern Territory for certain acts extinguishing 
native title in the town of Timber Creek. 

2014-15 Minter Ellison/Foxtel Management Pty Ltd 
Assessment of reasonable licence fee 
Expert reports prepared in the context of proceedings before the Copyright Tribunal 
concerning the appropriate valuation of the rights to be paid by Foxtel for the 
broadcast and communication of commercial recordings licensed by the 
Phonographic Performance Company of Australia. 

2014-15 Rahmat Lim & Partners/Port Dickson Power Berhad, Malaysia 
Power purchase agreement arbitration 
Expert reports submitted in the context of an arbitration held in Kuala Lumpur 
concerning the interpretation of the price indexation provisions in a power purchase 
contract between Port Dickson Power Berhad and Tenaga Nasional Berhad. 
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2013 Johnson Winter & Slattery/Origin  
Gas supply agreement price review  
Analysis and advice on the implications of certain contract terms for the price of 
gas, to be determined in a potential arbitration concerning the terms of a substantial 
long term gas supply agreement.  

2013 Herbert Smith Freehills/Santos 
Gas supply agreement price review 
Analysis and advice on factors influencing the market price of gas in eastern 
Australia, to be determined in a potential arbitration concerning the terms of a 
substantial long term gas supply agreement. 

2012-13 Herbert Smith Freehills/North West Shelf Gas  
Gas supply agreement arbitration 
Expert reports on the implications of certain contract terms for the price of gas 
under a substantial long term gas supply agreement. 

2012-13 Allens/BHP Billiton-Esso 
Gas supply agreement arbitration 
Analysis, advice and expert report on the implications of certain contract terms for 
the price of gas under a substantial long term gas supply agreement. 

2012-13 Gilbert + Tobin/Rio Tinto Coal Australia 
Price review arbitration 
Analysis and expert reports prepared in the context of an arbitration concerning the 
price to be charged for use of the coal loading facilities at Abbott Point Coal 
Terminal. 
 

2012 King & Wood Mallesons/Ausgrid 
Power purchase agreement arbitration 
Expert report prepared and filed in an arbitration on the in relation to the effect of 
the government’s newly introduced carbon pricing mechanism on the price to be 
paid under a long term power purchase and hedge agreement between an 
electricity generator and retailer. 
 

2011 Kelly & Co/Santos 
Wharfage dues agreement arbitration 
Expert report and testimony in arbitration proceedings to determine the ‘normal 
wharfage dues’ to be paid for use of the port facility at Port Bonython for the transfer 
of petroleum products to tanker ships from a processing terminal in South Australia. 

Institutional and regulatory reform 
 
2008-11 Department of Sustainability and Environment 

Management of bulk water supply 
Advice on the concept and merits of establishing market based arrangements to 
guide both the day-to-day operation of the bulk water supply system in metropolitan 
Melbourne, as well as the trading of rights to water between the metropolitan water 
supply system and those throughout the state of Victoria. 
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Sworn testimony, transcribed evidence2 

2020 Expert evidence before the NSW Industrial Relations Commission on behalf 
of the Crown Solicitor for NSW, in the matter of the Crown Employees 
(Police Officers) and Paramedics and Control Centre Officers’ awards. 
Expert reports, sworn evidence, Parramatta, 7-8 October and 13 November 2020 
 

 Expert evidence before Hon Robert French AC on behalf of Basslink Pty Ltd, 
in the matter of the State of Tasmania and  
Expert reports, sworn evidence, via videolink, 13-14 October 2020  
 

 Expert evidence before the Supreme Court of Victoria on behalf of 
Australian Funding Partners, in the matter of   
Laurence John Bolitho v Banksia Securities Limited 
Expert reports, sworn evidence, via videolink to Melbourne, 4 August 2020.  
 

 Expert evidence before the Supreme Court of Queensland on behalf of the 
QCoal group and Lake Vermont Resources, in the matter of Adani Abbot 
Point v QCoal, Sonoma Mine Management and Byerwen Coal (the QCoal 
Group), and Lake Vermont Resources 
Expert reports, sworn evidence, Brisbane, 28 February 2020 
 

2019 Expert evidence before the Federal Court on behalf of Ramsay Healthcare, in 
the matter of ACCC v Ramsay Healthcare 
Expert reports, sworn evidence, Sydney, 9-10 December 2019 
 
Expert evidence before Hon Michael McHugh AM, on behalf of the QCoal 
Group and Lake Vermont Resources, in the matter of Adani Abbot Point 
Terminal v QCoal, Sonoma Mine Management and Byerwen Coal (the QCoal 
Group), and Lake Vermont Resources 
Expert reports, sworn evidence, Brisbane, 21 February 2019 
 

2018 Expert evidence before the Federal Court on behalf of TPT Patrol, in the 
matter of TPT Patrol v Myer 
Expert reports, sworn evidence, Melbourne 23 August 2018 
 

 Expert evidence before the Board of the Australian Energy Regulator, on 
behalf of the South Australian public lighting customers, in arbitration 
proceedings concerning public lighting charges 
Expert reports, transcribed evidence, Melbourne, 7 May 2018 
 

 Expert evidence before the Board of the Australian Energy Regulator, on 
behalf of the Australian Pipelines and Gas Association, in the Review of 
Rate of Return Guidelines, Concurrent expert evidence session one 
Joint expert report, transcribed evidence, Sydney, 15 March 2018 
 

 Expert evidence before the Federal Court on behalf of Changshu Longte 
Grinding Ball Co Ltd, in the matter of Changshu Longte v Anti-Dumping 
Review Panel and others. 
Expert reports, sworn evidence, Sydney, 1 February 2018 
 

2  Past ten years only. 
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2017 Expert evidence before the Competition Tribunal on behalf of CrownBet, in 
the application by Tabcorp for authorisation to acquire Tatts 
Expert reports, sworn evidence, Melbourne, 30 May–1 June 2017 
 

2016 Expert evidence before the Federal Court on behalf of Generic Health, in the 
matter of Bayer Pharma Aktiengesellschaft v Generic Health Pty Ltd 
Expert reports, sworn evidence, Sydney, 14-15 December 2016 
 

 Testimony before an UNCITRAL arbitral tribunal on behalf of Maynilad Water 
Service Inc (MWSI), in the matter of MWSI v Republic of the Philippines 
Report, sworn evidence, Singapore, 6 December 2016 
 

 Expert evidence on behalf of Powerco, at the Commerce Commission’s 
Conference on the Cost of Capital matters 
Transcribed evidence, public hearings, Wellington, 7 September 2016 
 

 Expert evidence before the Federal Court on behalf of plaintiffs, in the matter 
of HFPS v Tamaya  
Expert reports, sworn evidence, Sydney, 13 May 2016 
 

 Expert evidence before an arbitral tribunal on behalf of Serudong Power Sdn 
Bhd (SPSB), in the matter of SPSB v Sabah Electricity Sdn Bhd (SESB) 
Expert reports, sworn evidence, Kuala Lumpur, 27-28 April 2016 
 

 Expert evidence before the Federal Court on behalf of the Commonwealth of 
Australia, in the matter of Griffiths v Northern Territory 
Expert reports, sworn evidence, Darwin, 24-25 February 2016 
 

2015 Expert evidence before an arbitral tribunal on behalf of Port Dickson Power 
Berhad (PDP), in the matter of PDP v Tenaga Nasional Berhad (TNB)  
Expert reports, sworn evidence, Kuala Lumpur, 28 January 2015 

2014 Expert evidence before an UNCITRAL arbitral tribunal on behalf of Manila 
Water Corporation Inc (MWCI) in the matter of MWCI v Metropolitan 
Waterworks and Sewerage System (MWSS) 
Expert reports, sworn evidence, Sydney (by videolink to Manila), 31 August 2014 
 

 Expert evidence before the Australian Competition Tribunal on behalf of the 
ACCC, in the matter of AGL Energy v ACCC  
Expert reports, sworn evidence, Sydney, 10-11 June 2014 

2013 Expert evidence before the Supreme Court of Victoria on behalf of 
Maddingley Brown Coal in the matter of Maddingley Brown Coal v 
Environment Protection Agency of Victoria  
Expert reports, sworn evidence, Melbourne, 12 August 2013 
 

 Expert evidence before the Federal Court on behalf of Modtech in the matter 
of Modtech v GPT Management and Others  
Expert reports, sworn evidence, Melbourne, 27 March 2013 

2012 Expert evidence before the Supreme Court of Queensland on behalf of 
Origin Energy, in the matter of Origin Energy Electricity Ltd and Others v 
Queensland Competition Authority and Others  
Expert reports, sworn evidence, Brisbane, 3 December 2012 
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2011 Expert evidence before the Federal Court on behalf of the Australian Turf 
Club and Australian Racing Board, in the matter of Bruce McHugh v ATC 
and Others  
 Expert report, sworn evidence, Sydney, 12 and 14 October 2011 
 

 Expert evidence in arbitration proceedings before J von Doussa, QC, on 
behalf of Santos in the matter of Santos, and Others v Government of South 
Australia 
Expert report, sworn evidence, Adelaide, 13-15 September 2011 
 

 Expert evidence before a panel of arbitrators on behalf of UNELCO, in the 
matter of UNELCO v Government of Vanuatu 
Expert report, sworn evidence, Melbourne, 23 March and 21 April 2011 
 

 Expert evidence before the Federal Court on behalf of ActewAGL, in the 
matter of ActewAGL v Australian Energy Regulator 
Expert report, sworn evidence, Sydney, 17 March 2011 
 

 Deposition Testimony in Re Payment Care Interchange and Merchant 
Discount Litigation, in the United States District Court for the Eastern 
District of New York 
Deposition testimony, District of Colombia, 18 January 2011 

Speeches and publications3 

2019 RBC Renewables and energy transition forum 
Economic and regulatory forces affecting the transition  
Panel discussant, Sydney, 12 September 2019      
 

 Competition Matters conference 
Competition issues for Digital platforms                                  
Panel discussant, Auckland, 26 July 2019 
 

 Competition Law Conference 
Proof of collusion, or optical illusion? 
Speech, Sydney, 25 May 2019 
 

 Clayton Utz – Equitable briefing series 
Expert joint conferencing and reports 
Panel discussant, Sydney, 16 May 2019 
 

2018 RBC Capital Markets Global Infrastructure Forum 
Australian utilities: current policy issues and industry trends 
Panel discussant, Sydney, 13 March 2018 
 

 GCR 7th Annual Asia Pacific Law Leaders Forum 
The role of algorithms: cartel enforcement in the era of artificial intelligence 
Panel discussant, Singapore, 10 March 2018 
 

2017 IPART 25th Anniversary Conference 
Electricity and Water: Mutual Lessons 
Speech, Sydney, 27 October 2017 
 

3  Past ten years only 
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 Competition Law Conference 
ACCC v Flight Centre: What was going on? 
Speech, Sydney, 6 May 2017 
 

 Association for Data-driven Marketing and Advertising 
Driving Customers to you: Insights from Location Data 
Speech, Melbourne, 5 April 2017 
 

 GCR 6th Annual Asia Pacific Law Leaders Forum 
Roadblocks and Solutions in Cross Border Mergers 
Panel discussant, Singapore, 2 March 2017 
 

2016 NSW Planning Assessment Commission 
Economic Effects of Drayton South Mine on Upper Hunter Industry 
Presentation to public hearing, Muswellbrook, 16 November 2016 
 

2015 Electricity Networks Association Regulation Seminar, Brisbane 
Participant in Expert Plenary Panel  
Speech, Brisbane, 5 August 2015 
 

 NZ Commerce Commission Input Methodologies Review, Wellington 
‘Allocation of Risk’ and ‘New Technologies’ 
Panel Discussant, Wellington, 29 July 2015 
 

 Competition Matters Conference, Wellington 
Disruptive Technologies  
Chair, Discussion Panel, Wellington, 24 July 2015 
 

 Competition Law Conference 
The Public Interest in Private Enforcement 
Speech, Sydney, 30 May 2015 
 

 Singapore Aviation Academy, Singapore 
Private Financing of Airport Infrastructure Expansions 
Speech, Singapore, 5 March 2015  
 

 GCR 4th Annual Asia-Pacific Law Leaders Forum  
Differences in using economics in EU and Asia Pacific 
Speech, Singapore, 5 March 2015  
 

 AEMC Public Forum  
East Coast Gas Market Review 
Speech, Sydney, 25 February 2015 
 

2014 Competition and Consumer Workshop, Law Council of Australia 
An Economist’s Take on Taking Advantage  
Paper and Speech, Brisbane, 14 September 2014 
 

 Energy Networks 2014 
Innovation and Economic Regulation  
Speech, Melbourne, 1 May 2014  
 

 The Network Industries Quarterly, Consumer Advocacy in Australian 
Regulatory Decision Making – ‘Hard Choices Await’, Vol. 16, No 1, 2014 
Ecole Polytechnique Federale de Lausanne, 31 March 2014 
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 GCR 3rd Annual Law Leaders Asia Pacific 
Role of Economists in Competition Law Enforcement in Asia-Pacific  
Speech, Singapore, 6 March 2014 
 

2013 University of South Australia – Competition and Consumer Workshop  
Empirical test and collusive behaviour  
Speech and participation game, Adelaide, 16 November 2013 
 

 Energy in WA Conference 
Capacity Payments in the WEM – Time to Switch?  
Panel Discussion, Perth, 21 August 2013 
 

 ACCC/AER Regulatory Conference 
Designing Customer Engagement  
Speech, Brisbane, 25 July 2013 
 

 Victorian Reinsurance Discussion Group 
Australian Mining – When Opportunities and Risk Collide  
Speech, Melbourne, 1 March 2013 
 

 NZ Downstream Conference 
Investment and Regulation  
Panel Discussion, Auckland, 25 July 2013 
 

2012 Rising Stars Competition Law Workshop 
Expert Evidence in Competition Cases 
Speech, Sydney, 24 November 2012 
 

 KPPU – Workshop on the Economics of Merger Analysis 
Theories and Methods for Measuring the Competitive Effects of Mergers  
Speech, Bali, 19-21 November 2012 
 

 University of South Australia – Competition and Consumer Workshop 
Reflections on Part IIIA of the Competition Act 
Speech, Adelaide, 12 October 2012 
 

 NZ Downstream Conference 
Lines company consolidation – what are the benefits and risks? 
Panel discussion, Auckland, 6-7 March 2012 
 

2011 Law Council of Australia - Competition Workshop 
Coordinated effects in merger assessments  
Speech, Gold Coast, 27 August 2011 
 

 ACCC Regulatory Conference 
Adapting Energy Markets to a Low Carbon Future  
Speech, Brisbane, 28 July 2011 
 

  
 

3221

3221



 

 

Sydney 

Level 40  

161 Castlereagh Street  

Sydney NSW 2000 

Phone:  +61 2 8880 4800 
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Australian Council of Social Service 

30 March 2021 

Hon Justice Ross 
President 

Fair Work Commission 
amod@fwc.gov.au 

Dear Justice Ross, 

Re: Matter No. AM2020/104 
Application to vary clause 15.2 Pieceworker Rates in the Horticulture 
Award 2020 

I write in support of the application by the Australian Workers Union to vary the 

Horticulture Award to require piece rates under the Award to be set so that all 
employees earn at least the minimum wage prescribed in that award, including the 
casual loading where relevant. 

Currently, employers paying piece rates under this Award are not required in all 

circumstances to pay at least the minimum hourly rate prescribed by the award. 
Instead they must: 
“enable the average competent employee to earn at least 15% more per hour 

than the minimum hourly rate prescribed in this award for the type of 
employment and the classification level of the employee.” 

We are aware of substantial evidence, submitted by the applicants in this matter, 
that this rule has been applied so that horticultural workers are regularly paid well 

below the minimum hourly wage. This includes: 
 Fair Work Ombudsman (2018), Harvest Trail Inquiry: A Report on Workplace

Arrangements Along the Harvest Trail.
 Berg L & Farbenblum B (2017), Wage theft in Australia: Findings of the

National Temporary Migrant Work Survey, Migrant Worker Justice Initiative.

While we do not directly represent employees or employers in this industry, ACOSS 

has an interest in the outcome, given our expertise in policies to alleviate poverty 
and inequality in Australia. We regularly make submissions to the Commission’s 
Minimum Wage Review and are concerned that in this industry, minimum wages 

are often honoured in the breach. 
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Certain features of the labour market for horticultural work increase the risk that 
workers will be underpaid and unfairly treated. The work is temporary, people must 
usually travel long distances to commence, employment responsibilities are often 

delegated to labour hire firms (which are unregulated in NSW, the Northern 
Territory, WA, and Tasmania), and employers make widespread use of temporary 

migrant labour and undocumented workers.  
 
Working holidaymakers are especially vulnerable to under-payment as they must 

provide evidence of a three months’ employment in a regional area (usually in 
agriculture) in order to gain a second year on their visa, and these arrangements 

are poorly regulated. Unlike the Seasonal Worker Program, employers are not 
required to register in order to employ working holiday-makers. In a major survey 
of temporary migrants, 15% of horticulture workers stated that they earned $5 per 

hour or less (Berg L & Farbenblum B 2017, Wage theft in Australia. Migrant Worker 
Justice Initiative, Sydney). 

 
Since Australia’s borders were closed to most entrants, the temporary migrant 
workforce has been depleted, giving rise to concerns from farmers that their crops 

will be wasted. In response, the Australian government has urged residents who 
are unemployed to take up horticultural work. 

 
While this may seem on the face of it a good solution for all, people who are 
unemployed (especially those not living close to farms) face a number of challenges 

in pursuing these jobs. One quarter of people on Jobseeker payment have a 
disability and half are over 45 years old, making it hard to engage in heavy physical 

labour. Only a minority have a car, and most rent their accommodation. They 
therefore face transport difficulties and the risk that they may lose their 

accommodation, as well as having to find new lodgings near farms where affordable 
housing is often scarce. In return, there is no guarantee of ongoing employment. 
 

In addition to the above concerns, we believe many potential horticultural workers 
are wary that, having taken considerable risks to follow the ‘harvest trail’, they will 

earn less than the minimum wage. 
 
Under normal circumstances, employers would respond to labour shortages by 

lifting wages, but given the unusual features of employment in horticulture, there is 
no guarantee this will occur.  

 
Rather than blame unemployed Australian residents for not taking up horticultural 
jobs, or revert to arrangements that allow widespread underpayment of temporary 

migrants, we believe the government, unions and employers should work together 
to find a fair, sustainable solution to the labour market problems in horticulture. 
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The recent report from the National Agricultural Labour Advisory Committee 
recommends improved regulation of agricultural employment through: 

 registration of employers wishing to employ working holiday makers (as in 

the Seasonal Workers Program); 
 prospective employees applying for an Australian tax file number and 

receiving in-person induction at a government agency before commencing 
employment; 

 improved regulation of labour hire companies (National Agricultural 

Workforce Strategy 2020, Learning to Excel, Commonwealth of Australia). 
 

Once under-payment of workers becomes widespread, it is hard to reverse. We 
believe that strict regulation of minimum hourly pay rates is an essential part of the 
solution, and that this and other key measures to reform the horticultural labour 

market would ideally be implemented in advance of the reopening of borders to 
temporary migrant workers.  

 

Please contact Principal Advisor Dr Peter Davidson should you have any queries 
about this submission. 

 

Yours sincerely, 

 

Dr Cassandra Goldie, 

CEO 

ACOSS 
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Justice Iain Ross 
President 
Fair Work Commission 

chambers.ross.j@fwc.gov.au 

B21/1028 

Dear Justice Ross, 

The Victorian Government refers to the application by the Australian Workers Union (AWU) 
to vary clause 15.2 in the Horticulture Award 2020 (award) under section 158 of the  
Fair Work Act 2009 (Cth) (the application) [AM20/104].  

We would like to express the Victorian Government’s strong support for the AWU application 
and the provision of a safety net of fair and safe work practices and pay. 

There are significant numbers of employees in the horticulture industry who are paid based 
on the results of their work, through piece rates. Variously this depends upon having picked a 
certain volume or weight of product or having completed work within a certain area or patch. 
Rates will vary according to the produce being harvested and the type of pick being 
undertaken, such as whether the fruit is being harvested for high quality markets.  

Clause 15.2 (b) of the award requires that the piece work rate is set by reference to the 
minimum hourly rate, providing that the rate must enable the average competent employee 
to earn at least 15 per cent more than the relevant minimum hourly rate under the award.  

However, in practice, this approach has failed to ensure fair pay is delivered. This method of 
payment can result in very low wage rates for workers in the industry, when calculated over 
the period worked, at significantly less than minimum award rates. This evidence is regularly 
provided in public commentary and other inquiries.  

Previous research and evidence presented to the Victorian Inquiry into the Labour Hire 
Industry and Insecure Work (Inquiry) pointed to widespread non-compliance with this 
provision1. Evidence presented to the Inquiry suggested that piece rate workers almost 
universally have little or no say in determining whether they would be paid piece rates or 
what the rate would be.  

The Inquiry found that piece rates in the horticulture industry undermine the minimum safety 
net intended to be established by minimum hourly rates and that the safeguards which attach 
to piece rate systems do not appear to be effective. Further, the use of piece rates in that 

1 https://engage.vic.gov.au/inquiry-labour-hire-industry-and-insecure-work 
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industry contributes to a level of subjectivity and uncertainty regarding what rate is payable to 
an employee, and produces a number of problematic outcomes.  

The Victorian Government is also of the view that existing protections in the award at clause 
15.2 (b) are not effective. Clause 15.2 (b) gives rise to uncertainty and subjectivity about the 
appropriate rate of pay and therefore undermines the safety net intended to be established 
by minimum rates.   

Further, the circumstances experienced by many horticulture workers mean that most piece 
rates are not the product of genuine agreement. This renders null any other protection 
offered by clause 15.2 (f), which aims to address coercion and duress. The variation in rates 
and lack of transparency further diminishes workers’ ability to negotiate a fair rate.   

Additional protections are required to ensure that, for piece workers in the horticulture 
industry, the modern award objectives are met. This is especially the case in so far as the 
modern award objectives require a safety net that takes account of the living standards and 
needs of the low paid.  

This season in particular has highlighted just how vital the seasonal workforce is to the 
horticulture industry and it is important that we continue discussions around what is 
sustainable for both businesses and workers when it comes to wages. We support farms and 
businesses that ensure workers are paid appropriately and according to the Fair Work 
Commission’s applicable awards.  

We know thousands of farm business and labour hire companies across the state value the 
contribution made by their seasonal workforce and manage their workplaces to ensure 
employees are safe and paid appropriately. However, the Victorian Government supports 
greater transparency in the horticulture industry, particularly when it comes to wages and 
workplace conditions. While most businesses in agriculture understand the value of their 
workers, we know there are unscrupulous operators in this industry. Exploitation of workers 
is unacceptable and will not be tolerated by this Government.  

The Victorian Government supports insertion of clauses proposed by the AWU to provide a 
clear safety net minimum wage floor for piece workers under the Horticulture Award.  
This support is consistent with the Victorian Government’s commitment to addressing 
inequality in the workplace. It also aligns with our policy support for a fair and relevant safety 
net of workplace conditions for businesses and workers alike.  

We thank you for the opportunity to provide the Victorian Government’s views on this matter.  

Yours sincerely 

 Tim Pallas MP Mary Anne Thomas MP 
Minister for Industrial Relations Minister for Agriculture 

……/……/…… 07/04/2021
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Submission to the Fair Work Commission to the AWU’s application to vary clause 15.2 

Pieceworker Rates in the Horticulture Award 2020 Sec. 158. AM2020/104 

Prepared by Louise Ackland – 21st May 2021 Payne’s Farm Contracting Pty Ltd.  Colignan Vic 3494. 

Fair for who? 

The AWU’s application to put a floor on piece rates is yet another play in their long-term agenda to gain 

significant control over the horticulture industry and the nation’s supply chains. 

To coincide with the AWUs campaign, starting with its submission to the National Agricultural Labour 

Advisory Committee calling for the cancellation of the WHP visa, has been the constant drip feeding of 

media reports, ably assisted by the ABC with curiously co-incidental reports such as this one 

https://www.abc.net.au/news/2020-09-15/backpacker-farm-workers-speak-of-wage-

exploitation/12545294?nw=0  detailing heinous treatment of workers and tales of woe from disgruntled 

backpackers.  The submission to the HALAC culminates with suggestions that the AWU and associates 

become the arbiter for our sector through the Retail Supply Chain Alliance; promising ‘fairness from the farm 

to your front gate’.  The new Farming Police… 

For the legitimate businesses and growers, the atmosphere of division and resentment this propaganda 

creates makes for increasing frustration. 

Our business offers specialist pruning services to growers in Sunraysia and prior to Covid 19 we also worked 

in eastern Victoria, Southern NSW and SA. 

The last few years have seen our company lose increasing business to competitors who undercut us 

substantially but misuse of the Piece Rate provision is not actually part of it.  This is how they do it – 

• The most popular method employed by our competitors is to classify their workers as ‘part time’

when in fact they are actually casual.  This allows a significant reduction in the hourly rate

charged.  If the AWU is concerned about the incorrect use of Piece Rate then I would suggest

that this is equally rife.

• Our competitors seem to have a much larger supply of workers than we’ve ever been able to

attract even though our pay rates are higher.  How is this?  Their workers are either illegal or are

(in one region a large community who arrive at the site with their whole extended families

[including grandparents and small children] and pool their work, are already in receipt of welfare

payments and are paid in cash for their work).

• Other competitors have a number of sub-contractors who dilute the takings at each stage and

blur the lines of command, use illegal workers and again – pay in cash.

• The preference for cash of course means that there will be no paper trail and the contractor

avoids the expense and admin associated with paying WorkCover, Superannuation, PAYG and

GST – all of which take its toll on our company.  And given that the government withholds 65%

of superannuation paid to backpackers – who can blame them?

Where is Fair Work?  Get enforcement into these areas and apply the existing laws before bringing in yet 

more regulation that increases the burdens and punishes the legitimate businesses.  Changes to the Piece 

Rate arrangements will not improve the situation or effect those operating outside of the law. 
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I have detailed in numerous correspondence and through the media the larger issues that have led to this 

situation [Attachment 1&2].  At its heart lies the problem of the suitability of the workforce.  The 

government very determinedly encouraged enormous growth in the horticulture sector through up front tax 

write offs and other incentives which have given rise to the massive presence now of corporate farms.  

Hedge Funds and Superannuation investments on behalf of the likes of the Canadian school teachers 

pension schemes now dominate our food production at the expense of family farming enterprises.  As the 

farms have become increasingly larger, the investment substantial and the demand for workers higher, the 

model we are forced to work with has not kept pace.  Add to this the genius policy of the backpacker tax and 

the plummeting number of workers due to Covid, the situation becomes more dire every week.  And the 

AWU proposes that they have all the answers. 

At the moment an unemployed Australian worker can access $6000 in order to relocate to take up farm 

work.  If they come to Victoria, they can access a $2500 sign on payment.  They can still retain a significant 

portion of their dole payment and keep what they earn.  Unlike backpackers they get to retain all their 

superannuation earnings, are taxed at a lower rate and are not obliged to take out private health insurance 

as backpackers are required to do.  And they still won’t take up the jobs!  So, let’s just dispense with the 

argument that somehow removing piece rate will magically result in Australian’s getting off the dole and 

flooding to the country to toil on farms.  They won’t and we all know it.  

Due to the Government’s refusal to provide ready access to sponsorship pathways or other programs to 

enable farmers to retain suitable and valued staff we have to contend with a cohort of workers who are 

often not suitable to the role.  Each season we contend with yet another round of backpackers with no 

experience in farming, who are only there under sufferance to complete their 88 days and who are 

increasingly belligerent and entitled. 

The numerous media reports of vulnerable workers who are kept in servitude to complete their 88 days 

does not stand up to scrutiny – especially those from Europe.  In our experience a huge proportion of them 

are very well educated; completely aware of their ‘rights’; speak fluent English; are prodigious experts in 

social media and are combative in their interactions.  A large proportion of them (the girls particularly) leave 

the 88-day requirement far too late in their stay and then expect that everyone else owns the problem - 

when things aren’t going their way, suddenly they’re the victims. 

Interestingly and in stark contrast to the narrative, horticulture disputes do not make up the bulk of the FWC 

complaints https://www.weeklytimesnow.com.au/news/national/fair-work-ombudsman-horticulture-

makes-up-less-than-1-per-cent-of-workload/news-story/65ceb2d42c3c1f40b606be1eaf8a565b  In fact, 

according to this article, disputes about pay and entitlements in the horticulture sector make up less than 1 

per cent of the Fair Work Ombudsman’s cases. 

What recourse has there ever been to compensate farmers for the loss of production due to abandonment 

of workers; due to cheating and theft; due to the cost of incompetence? 

88 days equates to just three months.  Three months out of the lives of young people who have all of the 

advantages of youth, energy, vitality and opportunity.  During that time, they may work in places where they 

don’t make a lot of money – most likely because they are inexperienced, unsuitable and don’t want to be 

there. It’s got nothing to do with not being fair – it is just that they don’t like it.  88 days is the Government’s 

requirement - not the farmers. 

Every week, day or shift we are faced with a constant turnover of people who require yet more induction, 

supervision and training – who have absolutely no commitment, are demanding and insolent and drain our 

energy, patience and resources. 

3229

3229

https://www.weeklytimesnow.com.au/news/national/fair-work-ombudsman-horticulture-makes-up-less-than-1-per-cent-of-workload/news-story/65ceb2d42c3c1f40b606be1eaf8a565b
https://www.weeklytimesnow.com.au/news/national/fair-work-ombudsman-horticulture-makes-up-less-than-1-per-cent-of-workload/news-story/65ceb2d42c3c1f40b606be1eaf8a565b


Vast amounts of our income is spent on the endless round of recruitment; induction; training and 

supervision.  The costs and likelihood of injury or incident increases with every turnover – it saps resources 

and value at every stage.  And our dodgy competitor merrily continues with his usual workforce putting the 

cash in his pocket without a care in the world. 

Here’s what the figures look like in the real world!  We experienced an approximately $200,000 difference in 

income from the year 2018 to 2019. The 2019 income received was dramatically less than it was in 2018 but 

the wages bill was around $10,000 higher!  Same customers, similar area worked on. How do you account 

for the difference?  It’s productivity!  Plain and simple.  It’s the difference between what can be earned with 

a reasonable group of workers compared to the following year with an intake of new, inexperienced and 

unsuitable staff.  It’s a great way to go out backwards.   

Take a look at the AWUs petition and page and note the last sentence!  ‘Sign our petition to change the laws 

to make sure that farm workers receive a guaranteed minimum hourly rate regardless of what you pick”. 

 

Removing piece rate, which is the one thing that keeps people accountable, only makes businesses like ours 

even less competitive. 

The advantages of piece rate are numerous – everyone knows where they stand.  The farmer can budget and 

doesn’t get hit with vast overruns due to the lack of productivity of new workers - X number of trees @ X 

price - simple. Those that work harder get rewarded.  If we’re going to argue that piece rate disadvantages 

some, how do we reconcile this with an hourly rate which pays the harder/better workers the same as the 

worst ones? 
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Then there’s the vexed issue of setting the rate, I have attached our induction material [Attachments 3 & 4] 

which details how we arrive at the rate per tree.  Even then it is not completely compliant because the 

logistics of getting a new agreement signed every time the rate changes is utterly unworkable for us.  We 

have a large number of customers, with numerous farms, 100s of different blocks/patches; numerous 

varieties, growth stages and growing techniques – the combination of all of these variables could result in 

literally thousands of rates!  Note the lengths we went to in our requests from Fair Work for clarification 

around the definition of ‘average and competent’ (Slides 18 & 19).  Absolutely no help what so ever.  

Additionally, this is material we had to develop ourselves – where is the support from either Fair Work, the 

VFF or the Unions in this area?  Our material reflects years of experience in corporate farming, training and 

compliance – how is a small farmer without these skills expected to manage? 

We don’t use piece rate all the time but if it is removed and we are forced to pay only hourly then we will be 

looking very hard at the productivity of every worker going forward.  We will have no option but to 

mercilessly cull non performers.  Wait for the outpouring of grievance then. 

The topic of piece rate is only one part of a far more complex situation and its removal will not solve the 

wider issues, and may in fact just create a whole new set of problems. 

Thanks to vapid and lack-luster representation by our industry bodies who have previously taken the stance 

that they don’t want to play these issues out in the media – the narrative has been completely dominated by 

those wishing to portray farmers as the villains. There is very little ever said to hear the other side of the 

story.  Removing Piece Rate from the award, stopping working holiday visas and all the other demands will 

decimate an industry that should be a driver of our economy. 

This needs to be seen for what it is…. Yet another flagrant example of a conflated crisis with all the 

associated melodrama and confected outrage forming part of a cynical and calculated campaign of rent 

seeking!  

Unions don’t grow anything, they don’t make anything and they don’t employ anybody, they profit by 

preying on the production of others.  And the next time any newly signed members will see them is when 

they make a great show of being there to ‘ensure the workers get their entitlements’ when businesses start 

to shut down or sell their farms to foreign investors. 

Our sector needs the regulator to examine this issue dispassionately – using empirical evidence of proven 

examples of misuse of piece rate (taking into account the other factors which contributed to the exploitative 

relationship ie. Was the worker in breach of their visa and taking payments in cash?) and comparing it 

statistically to the wider industry. The Fair Work Commission need to be far more proactive in pursuing cases 

of mistreatment and there needs to be far more support for growers – not only in setting the rate, but in 

accessing the suitable workers they need to run their businesses.  

Punishing the whole sector and making legitimate business even less competitive all for the apparent mis-

deeds of the few is lazy, incurious policy.  This will evolve into another whole new set of problems and give 

oxygen to the unions who will be looking for every opportunity to engage in another round of demonization 

and mulctuary against farmers. 
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Attachment 1 – Opinion piece written by Louise Ackland and distributed to numerous stakeholders in 

2020 

 UNION CALLS TO SCRAP WORKING HOLIDAY VISAS 

The AWUs National and NSW Secretary Daniel Walton stated on Twitter a few days ago that “The horticulture industry is 
essentially lawless, totally broken and run by cowboys”.  

Quite the statement. 

An interesting position from which to start a relationship with Australia’s farmers and growers and from which to suggest that 
only they, the newly formed Retail Supply Chain Alliance, have the leadership; capacity; knowledge and reach to solve the 
problems that are allegedly so deeply ingrained in our Horticulture and Agriculture sector.  

Rest assured their influence and reach will be extensive, right through the whole Australian food supply chain in fact. The 
Retail Supply Chain Alliance, is a coalition of the TWU, the AWU and the Shop Distributive an Allied Employees Union (SDA). 
They are the now self-appointed coalition of the willing it would seem. This alliance formed in 2019 is “an attempt to advance 
the cause for workers’ rights and reduce exploitation across the horticulture supply chain in Australia” – just so long as those 
workers are Union members of course.  

The most significant recommendations of their recent submission to the National Agricultural Labour Advisory Committee are 
that government discontinue the Working Holiday Maker programme in its current form and deepen the scope of SWP to 
other pacific partner countries so that it can service the reduction in WHM visa holders. This should include return working 
rights and pathways to citizenship.  
https://www.awu.net.au/wp-content/uploads/2020/08/RSCA-AWS-Final.pdf  

The submission makes for entertaining reading with a list of 21 lofty recommendations. The report begins from the premise 
that “the reality is that being employed in horticulture in Australia – whether it be with a grower or labour hire contractor – 
will likely mean you are being exploited”. They propose the creation of “a supply-chain accreditation scheme – so that from 
the farm to the point of sale, dishonest employers are punished by their exclusion from the industry”  

Through extensive auditing and intrusive monitoring, the RSCA will be the new farming police that will remodel Australia’s 
food production. The report includes proposals for the establishment of a national accommodation provider licencing scheme 
with minimum provisions and the removal of any prohibitions on allowing unions to exercise right of entry on 
accommodation; rules to allow unions enhanced right of entry provisions to check time and wages record for all workers on 
short notice to enforce compliance; suggestions to formalise the induction process with unions, employers and civil society 
(whatever that is!) report backs and departmental oversight. Not to mention a public register of all visa holders and where 
they work!  

And of course, demands that the Federal government provide grants to unions that are capable and willing to ‘independently’ 
audit horticulture employers on their compliance with Australian workplace laws.  
The solution they say, “must be multi-facetted and ensure that the supply of labour is at first local, literate, and legal”.  

In their world as a result of Covid 19 there will be a ready workforce of willing jobseekers keen to give up their jobseeker 
allowance, relocate, take up temporary and seasonal positions and happily accept working on a piece rate that reflects their 
exertion of energy and drive. The rest of the vacancies will be filled by a necessarily, ‘highly regulated and targeted scheme’. 
This from a Union (AWU) who in 2017 had their offices raided by the Australian Federal Police to seize documents related to 
its investigation into the union's donations.  

This from a Union whose own officials Wilson and Blewitt, were the subject of an investigation into the misappropriation of 
members funds and who the Royal Commission into Trade Union Governance and Corruption identified as people they 
recommended be considered for charges of fraud.  

In another hearing the commission investigated the matter of a former shop steward who said he couldn’t recall training 
taking place on a WA engineering project in the 1990s despite former Australian Workers Union (AWU) official Bruce Wilson 
invoicing his employer. Mr George Dean told the commission that during the time he worked on the Dawesville Channel 
Project, he was unaware of the existence or operation of the Workplace Reform Association established by the AWU.  
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That association was paid hundreds of thousands of dollars by construction company Thiess to provide training at the 
Dawesville site. The inquiry examined whether the association was a sham operation, submitting false invoices for work that 
was never done. At an earlier hearing, Mr Wilson admitted the association submitted false invoices to Thiess.  
 
This from a Union (TWU) who The Royal Commission into Trade Union Governance and Corruption in 2015 found James 
McGiveron and Richard Burton, both former branch secretaries of the WA Transport Workers' Union, had benefited 
themselves at the cost of their union with luxury cars and generous redundancy payouts.  
 
The same Union who in early 2018 was fined by the Registered Organisations Commission for including almost 21,000 non-
financial members on its rolls and who’s NSW branch had inflated membership numbers to auditors and the state Labor 
Party, potentially helping increase delegate numbers and voting power at ALP conferences.  
 
In 2014 the Royal Commission into Trade Unions heard that the Transport Workers Union forced its members to join the 
industry superannuation fund which paid its directors, including senior union officials, $200,000 in fees each year. The hearing 
was told that it was a requirement of enterprise bargaining agreements struck in 2011 and 2013 that TWU members join the 
fund - four of the nine directors of TWU Super were among the most senior officials of the union.  
 
Oh dear. I could go on but you get the point.  
 
There is only one reason these Unions have recently become interested in having a presence in our sector. They have ‘waged 
and conditioned’ many other industries out of existence and as a result of their lack of relevance and opportunism in the 
wake of the Covid crisis are seeking to rekindle their stronghold over Australia’s workforces and crucial supply chains.  
 
They are so keen on the Pacific Islander programs because they know that as soon as those workers get off the plane in 
Australia, they will be taken to a venue to be signed as Union members and undertake two days of indoctrination before the 
ever get to a farm.  
 
There is no question that some sectors of our industry need to get their house in order and they’d better do it soon otherwise 
the case for Union dominance, further changes to our Award and the removal of piece work from the Award will be likely. It is 
up to us to get this sorted.  
 
Our sector is critical to this Nation don’t let it be at the mercy of these organisations. They don’t make anything; they don’t 
grow anything and they don’t employ anyone – they profit by destabilizing and manipulating the work and endeavours of 
those who contribute to this nation’s wealth and prosperity.  
 
There are approximately 85,483 agricultural businesses in Australia, are we going to hand over control of our workplaces to 

this coalition? 
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Attachment 2 – Opinion piece written by Louise Ackland and distributed to numerous stakeholders in 

2020 

Stop the Rot!! 

Hard working Australian farmers have been calling for years now for an overhaul of the visa system for 

working holiday makers and the introduction of a specific Ag visa. 

All over the country at the moment there are increasing stories of farmers having to plough crops back in or 

having to leave valuable produce unpicked due to labour shortages. 

Consumers can expect up to 25% increase in the cost of fresh produce as this crisis plays out. 

Dan Andrew’s has positively tripped over himself in the mean time to get tennis players in while delaying a 

response to all calls for essential workers. 

Figures from Tennis Australia show last year’s Australian Open contributed $387.7 million to Victoria’s 
economy, and created 1775 full-time equivalent jobs. Victoria’s horticulture industry, in contrast, is worth 
$3.1 billion in produce annually plus another $5.4 billion from processing, making it the biggest horticulture 
producer in Australia. https://www.weeklytimesnow.com.au/news/victoria/australian-open-85-billion-in-fruit-and-veg-ignored-as-tennis-

stars-arrive-in-melbourne/news-
story/736e6ba18473123dea5f3f2c55fb4cf8?utm_source=The%20Weekly%20Times&utm_medium=email&utm_campaign=editorial

Meanwhile the Unions are circling to pick at the carcass of this industry with the introduction of the newly 

formed Retail Supply Chain Alliance which will be the new ‘farming police’ that will require intrusive oversite 

of the whole supply chain of Australian produce from farm to supermarket shelves.  While they salivate at 

the prospect of this level of power and new membership, Christian Porter and the FWC begin to consider 

changes to the Horticulture Award which may bring an end to the provision of Piece Rate payments and 

ensure that all workers earn the base hourly rate of $24.80 regardless of their productivity, skill or 

motivation. 

“That sounds fair enough” you might think “after all aren’t all horticulture workers being ripped off and 

exploited?” 

Well, that’s the narrative that the Unions have very successfully established, however consider their 

motivations for peddling this trope carefully - the opportunity they will have to disrupt the harvest and 

distribution of food throughout the country and the consequent power that will afford them. 

How did we get here? 

The topic of farm labour was of little interest to the Australian public until Joe Hocky introduced changes to 

the Backpacker Tax into parliament in 2015 which caused a flood of objections and opinion.  As Joel 

Fitzgibbon stated at the time, after four attempts and with a ‘special kind of genius’ the government settled 

on taxing backpackers at a rate of 15% on an their first $37000 (the original proposal was for 32.5%).  So 

those farm workers don’t get the benefit of a tax-free threshold in the same way an Australian worker 

would, but wait, it gets better!  In order to retain some of the projected revenue this genius piece of policy 

promised, they tax departing backpackers a whopping 65% on any superannuation they’ve earned while in 

the country. Just a tax on farmers and employers then wouldn’t you say?  

Couple this with a relatively low hourly rate (because agriculture is so undervalued by Australian’s), the high 

cost of getting here from Europe where most of the workers on 417 visas come from, the cost of living and 

the arduous nature of the work in our extreme climate the poor struggling backpacker is being slapped from 

every direction.  So, let’s get this clear – the largest, the most systematic and the most orchestrated 

campaign of ‘wage theft’ and exploitation of backpackers is perpetrated by the Australian government.   
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And to give Joel Fitzgibbon his due, he predicted everything that has transpired – check it out here 
https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id:%22chamber/hansardr/b564519e-8c2b-4dbf-a1e8-

8c9334a04537/0264%22 

As a consequence of these cost pressures there is a strong incentive for those involved to negotiate other 

arrangements, such as cash payments where everyone is better off.  It may also have contributed to the 

huge demand for ABN number in 2017 (which is when the backpacker tax was starting to take effect), 

180,000 ABNs were issued to people on tourist visas who aren’t allowed to have one! 
https://www.vsure.com.au/ato-audit-20-million-visa-holders-data-matching-immigration/  

The tool of choice for dodgy employers to exploit workers is visa restrictions. Sitting behind this is a dark 

world of exploitation and modern-day slavery carried out by contractors and ‘middle men’ who’ve done a 

much better job of supplying the labour needed than legitimate operators.  This system brings with it people 

smuggling, illegal practices such as money laundering and political infiltration. For more on this have a look 

at the Black Economy Taskforce Report. https://treasury.gov.au/sites/default/files/2019-03/Black-Economy-Taskforce_Final-

Report.pdf 

The Pacific Solution 

Farmer’s groups have been lobbying hard to open our boarders to our near neighbours to get the Pacific 

Worker Program back in swing and for those farmers that can afford it, this is a desirable option. Most of 

these countries are virtually virus free after all.  As usual however are the costs and logistics involved in 

order to quarantine workers at various points along the way.  Just as with tennis players though it’s a pretty 

hard sell to all of those stranded oversees and desperate to get home. 

For small farmers however the Pacific Worker Program is an expensive lottery and many are suspicious of 

the government’s dedication to this option.  Some of us might wonder if the provision of much needed 

labour is secondary to the foreign aid the program supplies; the stabilising of relations with these countries 

in order to shore up detention centres; prevention of Chinese expansion and possible military bases being 

built; assuaging Pacific leaders’ claims that their countries are sinking as a consequence of climate change or 

penance for corrupt treaty negotiations such as the scandal around Timor Leste.  Here’s an amusing version 

of those events. https://www.facebook.com/thejuicemedia/videos/honest-government-ad-visit-timor-leste/1932258636864119/  Why are 

Australian farmers expected to bear the cost of these issues? 

But shouldn’t we be using Australians? 

As much as it will offend many to hear this, Australian’s are not favoured by farmers due to their unreliability 

and their aversion to hard physical labour.  Meanwhile just 253 Australians have signed up to take advantage 

of $6000 worth of incentives and assistance to take up regional farm work, as well as Centrelink concessions 

that allow them to earn and retain Jobseeker payments at the same time.  

Yeah, but the pays not good enough! 

No one seriously suggests that all farm work is well paid.  However, farmers have not done a very good job 

of defending how piece rate works.  It’s easy – you get paid for as many bins/lugs/boxes of fruit/produce you 

pick/harvest.  The harder you work, the more you earn.  Most of us are not born fruit pickers so there is 

every chance we’re not going to earn much until we get far more experience.  Many suggest that everyone 

should be able to make the same amount as being paid on wages – this is not the case.  Interestingly many 

recent stories covered by mainstream media outlets which detailed examples of workers not being paid 

enough coincided with the Union’s submission to the National Agricultural Labour Advisory Committee 

which demands that government discontinue the Working Holiday Maker programme in its current form and 

deepen the scope of SWP. https://www.awu.net.au/wp-content/uploads/2020/08/RSCA-AWS-Final.pdf 
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How do we fix it? 

• The most urgent priority is to retain as many backpackers in the country as we’re able to.  Similar to 

the requirements for completing 88 days of work in regional areas, the dwindling number of 

backpackers still here could be offered the opportunity to extend their visas again if they take up 

work in Agriculture. 
 

• The Horticulture Industry Labour Agreement became available early last year and thus far has had 

very little success – possibly due to its poor promotion and lack of support to navigate the 

burdensome qualifying process.  Not to mention the cost and the levy added at the end of $1000s to 

go towards the Skilling Australia Fund (another piece of special genius – this time Peter Dutton’s), 

but that’s a story for another day. 

The Government could assist enormously if they worked with farmers to open this pathway and 

reward those workers who individual employers would like to invest in and retain.  

One of the most value sapping features of the current labour supply model is the drain of high 

turnover of staff, the cost and lack of productivity of constantly starting with new workers every 

day/week/shift.  This turnover also leads to increased likelihood of injuries and many of the stories 

of so-called exploitation as workers find that in their first few weeks, they struggle to make much 

money.  It creates a culture of frustration and disappointment on both sides that is pitting worker 

against employer and providing the perfect breeding ground for division and resentment. 

• Accommodation options are crucial in many regional areas, in Victoria farmers are prevented from 

providing housing on farm which means that workers have to rely on hostels or worse still, set 

themselves up in dangerous ‘share house’ arrangements. Further exacerbating this issue is the lack 

of public transport to the areas where the farms are and so the cycle continues.  Instead of 

preventing farmers offering accommodation why not work with them to enable this option. In many 

rural areas the problem of zoning is preventing investment in accommodation. 
 

• Dodgy contractors!  The various Labour Hire Licensing schemes ostensibly introduced to squash this 

issue have had absolutely no effect.  In fact, during 2020 the Victorian Labour Hire Licencing 

Authority announced that it wouldn’t be doing any physical enforcement operations ‘due to COVID-

19 19’.  You can imagine the field day conditions that created as a result. One of Victoria’s largest 

horticulture areas surrounds the town of Mildura, yet the nearest office of Fair Work is in Bendigo!  

Get the enforcement teams up to this area for as long as needed to get this sorted out!  Under the 

present conditions the only operators who have a reliable supply of workers are those who had 

illegals all along. 
 

• Work with farmers to address their needs instead of imposing regulation over the top of them.  
 

A final word 

Farming is not the only sector experiencing labour and skill shortages at the moment and it is certainly not 

the only sector where worker exploitation, wage theft or mistreatment occur. The retail; maritime; 

hospitality; beauty; transport; cleaning; security; aged care; sex; abattoir and warehousing industries are 

also areas which have a heavy reliance on overseas workers and where allegations of this kind of culture are 

rife.  Why are farmers singled out? 

So, while we all battle to keep our businesses and farms in operation and get food to the Australian 

consumers – let the hunger games begin…. 
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Attachment 3 – Piece Work Presentation for new staff to Payne’s Farm Contracting Pty Ltd 
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*Please note that some of this material is out of date and some slides have been removed for privacy 

reasons. 
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Attachment 4 – Piece Rate Agreement Form for Payne’s Farm Contracting * 2021 rates have not been 

detrmined yet 
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Minister for Mental Health; Aboriginal Affairs; Industrial Relations;
Deputy Leader of the Legislative Council

Our Ref: 62-26074

Justice lain Ross
President
Fair Work Commission

chambers.ross.i@fwc.gov.au.

Dear Justice Ross

We refer to the application by the Australian Workers Union (AWU) to vary clause 15.2
in the Horticulture Award 2020 (award) under section 158 of the Fair Work Act 2009
(Cth) (the application) [AM20/104],

The McGowan Government strongly supports fair and safe work practices and pay.
We support the principle of a minimum wage and believe there should be adequate
measures in place to protect workers from exploitation.

Border closures as a result of the COVID-19 pandemic have reinforced how reliant the
horticulture industry is on a seasonal workforce. Efforts to encourage Western
Australians to take up seasonal work in the absence of international back-packers
have drawn public attention to pay rates in the industry and the physical demands of
the work which has made it a challenge to attract labour.

We note that the availability of international holiday maker and seasonal worker labour
has distracted from the need to invest in technological innovation that could reduce
some of the physical demands of the work and make it easier to attract local labour.
Government and industry need to place some focus in this area.

While the vast majority horticulture businesses understand the value of their workers,
we know there are some operators in the industry who operate without regard to
providing a fair return to their workers. We support greater transparency in the
horticulture industry when it comes to wages and workplace conditions.

We recognise this is a complex issue and it is important that any changes to the award
are sustainable for both businesses and workers. Horticulturalists are price takers and
cannot necessarily pass on cost increases. However, the reputation of industry and its
ability to attract workers into the future requires that standard safety nets of a minimum
wage should apply to horticultural workers.

Level 12, Dumas House, 2 Havelock Street, West Perth, Western Australia, 6005.

Telephone +61 8 6552 5800 Email: Minister.Dawson@dpc.wa.gov.au
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2

The AWU submission provides evidence that the current piece rate method can result
in very low wage rates for workers in the industry, when calculated over the period
worked, at significantly less than minimum award rates. This evidence is regularly
provided in public commentary and other inquiries.

We also note that the circumstances experienced by many horticulture workers
(transient, limited English language skills, isolation, financial and visa pressures) can
mean that piece rates are not the product of genuine agreement. This renders null any
protection offered by clause 15.2 (f), which aims to address coercion and duress.

We understand that some employers will start new workers on an hourly rate until they
are competent before moving them onto piecework. There may be an option to
regulate this approach or ensure further support or training is provided to bring workers
up to an acceptable performance standard.

We continue to encourage the Commonwealth Government to deliver on its
commitment to a national labour hire registration scheme for the horticulture industry
that will go some way to addressing some of these issues.

We thank you for the opportunity to provide the McGowan Government s views on this
matter.

Yours sincerely

0

HON STEPHEN DAWSON MLC HON ALANNAH MACTIERNAN MLC
MINISTER FOR INDUSTRIAL RELATIONS MINISTER FOR REGIONAL

DEVELOPMENT;
AGRICULTURE AND FOOD

2 5 MAY 70Z1
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FRUIT GROWERS TASMANIA’S RESPONSE TO 

THE AWU SUBMISSION TO FAIR WORK AUSTRALIA REGARDING THE 

VARIATION OF PIECEWORKER RATES IN THE HORTICULTURE AWARD 

Fruit Growers Tasmania (FGT) is a not-for-profit association with over 80 grower members of all 

shapes and sizes across all three regions of the state, producing apples, berries, cherries, other stone 

fruit including apricots and pears.  

FGT represents the interests of the Tasmanian fruit growers who produce some $300 million of fruit 

per year, directly employ some 1,500 people in ongoing roles, and over 8,000 people in seasonal 

roles in the peak of the season.  

The pieceworker rates in the Horticulture Award are used by almost all of these growers as the basis 

for remunerating the vast majority of these seasonal workers when picking fruit.  Workers engaged 

in non-picking roles are paid on an hourly rate. 

With this background FGT believes it is well placed to respond to the Australian Workers’ Union’s 

(AWU’s) application to vary the modern award - Horticulture Award 2020 MA000028. 

AWU Application: 

The AWU seeks the following variations to the Horticulture Award 2020: 

1. Delete the existing clause 15.2(i) and inserting the following:

15.2(i) A full-time, part-time or casual employee working under a piecework agreement must be

paid for each hour of work performed at least the minimum rate payable for the employee’s

classification and type of employment under this award.  The minimum rate payable includes

the casual loading prescribed in clause 11.3(a)(ii) for a casual employee.

2. Insert the following as a new clause 15.2(k):

15.2(k) The employer must keep a record of all hours worked by a pieceworker as a time and

wages record.

It is understood that the AWU’s arguments in support of the application are: 

 The current arrangements are impossible for employees (who are often foreign language

speakers and new to the sector) to understand or know whether they are being properly

applied.

 Piece rates without a ‘floor’ create a loophole in the ‘safety net’ which the modern award

system is meant to establish.

 The majority of casual pieceworkers earn well below the minimum hourly rate.

 Australians would be attracted to work in horticulture if a ‘floor’ were set because they would

be better remunerated for their work.

 The change would not affect productivity because:

“lawful business operations are already paying pieceworkers above minimum wage, and any 

additional regulatory burden (i.e. keeping records) would be minimal.” 
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Fruit Growers Tasmania Response: 

Why the pieceworker rates benefit both the worker and the employer/grower: 

The high utilization of pieceworker rates under the Horticulture Award in the Tasmanian fruit 

industry is done for very good, logical and effective reasons. 

 

1. Unlike many other industries, fruit picking is undertaken in a clearly definable and individual 

piece by piece manner, whether that piece be a punnet, a kilo, a tray, a lug (box) or a bin.  

Individual quantities picked by workers are readily identifiable and measurable and hence 

pieceworker rates can be readily set and applied. 

2. This clarity allows workers to know before they start:  

o what they will be paid for a unit of productivity; and 

o what rate of hourly productivity they should aim for to earn their target remuneration 

rate, and/or the award rate (inclusive of loadings).  

It also enables workers to identify and track throughout the course of the day whether they are 

on track to reach their target rate of remuneration. 

3. At harvest, a high level of productivity is very important.  Pieceworker rates drive productivity, 

and productivity is essential to fruit business sustainability for four key reasons. 

o Fruit sold fresh or sold as whole fruit for consumption with none to minimal 

modification or processing, must be picked within a very small window (hours or days) 

to ensure its market acceptability and shelf life.  Accordingly, there must be no delays 

once the fruit is at its optimal maturity for harvest.   

o Given the time constraints and pure quantity of fruit that needs to be picked on 

commercial farms, a system must be in place that drives productivity.  Pieceworker rates 

drive and reward this productivity, enabling more fruit to be picked more quickly and 

within the required maturity window.  

o Pieceworker rates give both the worker and the grower absolute clarity about the 

returns for higher productivity.  Higher productivity equals higher pay and higher 

capacity to pay.  Lower productivity equals the reverse.  The return for results is clear for 

both worker and grower and instils a significant level of self-management and self-

accountability for all involved.  It is an efficient, rewarding, transparent and fair system. 

o Growers get paid for their fruit by the kilo.  With the labour component representing 

well over 50% of the cost of fruit production, worker productivity is vital to the viability 

of the grower.  The pieceworker rates by their nature drive productivity and cost-

effectiveness, but in a fair and reasonable way.  If changes are made that compromise 

the productivity of the workforce, or break the direct connection between productivity 

and cost, the viability of growing fruit is jeopardised.   

4. Pieceworker rates provide essential flexibility and incentive for the worker. 

o Pieceworker rates provide flexibility for the worker to choose, or at the very least, 

significantly influence, the level of effort, focus and time they want to commit to fruit 

picking.   
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o The reality is that the harvest crews are a highly mobile workforce who move between 

farms and regions.  Money is at its heart a universal measure of value and value creation 

that can be compared across regions. Other forms of productivity motivators are much 

less measurable and transferable.   

o A true piecework rate gives employers the ability to hire anyone for any period of time 

and have productivity immediately built into the employment contract regardless of the 

relationship.  It naturally caters for those wanting, able and capable of committing more 

or less and provides the incentive to do so.  More productive workers get paid more and 

pieceworker rates allow for this.   

o Just as importantly, pieceworker rates allow the flexibility for less capable or able 

workers to still participate in fruit picking, but at a lower hourly rate.  Under this system, 

workers are able to determine the intensity and productivity with which they pick fruit 

without pressure from the employer to attain a minimum productivity threshold.  It 

allows a broad range of ages, levels of fitness and experience to work side by side with 

complete fairness in the reward system. 

 If they are comfortable with their financial return, less capable, able or 

incentivised workers have a system that not only allows but encourages their 

comfortable participation, without undue pressure or stress 

 

Why the AWU’s application will undermine the fairness and effectiveness of pieceworker rates, not 

enhance it, and why the AWU’s arguments in support of their application are incorrect. 

1. The AWU’s argument that “the majority of casual pieceworkers earn well below the minimum 

hourly rate” is: 

o factually inconsistent with the regular audits of Fair Work Australia of Tasmanian fruit 

growers; 

o factually inconsistent with the actual earnings of Tasmanian season fruit pickers who 

consistently earn WELL ABOVE 15% more than the minimum hourly rate (as required by 

Clause 15.2(b) of the award; 

o inconsistent with the AWU’s own stated claim that “lawful business operations are 

already paying pieceworkers above minimum wage, and any additional regulatory 

burden (i.e. keeping records) would be minimal”; and 

o not borne out by the many thousands of workers picking for Tasmanian growers 

without complaint and who indeed regularly return year after year to pick fruit for the 

same growers. 

2. The AWU’s argument that the current arrangements are impossible for employees (who are 

often foreign language speakers and new to the sector) to understand or know whether they 

are being properly applied is simply not borne out by the facts. 

o Many thousands of employees in the Tasmanian fruit industry happily work to the 

current arrangements, and consistently return to work year after year under the current 

arrangements, including Australians with English as a second language and foreign 

workers whether they be working holiday makers, international students or Seasonal 

Worker Program workers.  Why would so many employees continue to do this if the 

current arrangements were so impossible to understand? 
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o From the perspective of these workers, piecework rates are very basic, easy to 

understand. Rates are provided up front and in writing, reviewed and adjusted in-

season in line with picking conditions to ensure continuing compliance with 

requirements.  

3. Piece rates without a ‘floor’ DO NOT create a loophole in the ‘safety net’ which the modern 

award system is meant to establish. 

o The safety net exists within the current pieceworker rates in the Clause 15.2(b) which 

states that “The piecework rate fixed by agreement between the employer and the 

employee must enable the average competent employee to earn at least 15% more per 

hour than the minimum hourly rate prescribed in this award for the type of 

employment and the classification level of the employee”. 

o Tasmanian fruit growers set their pieceworker rates to comply with this requirement 

and Fair Work Australia have regularly audited growers to ensure this compliance. 

o As CEO of FGT, I am not aware of ANY Tasmanian growers who have failed to meet this 

obligation when audited by Fair Work Australia. 

o The safety net established by the modern award system is present, applied and 

regularly tested within the pieceworker rate system used by Tasmanian fruit growers.   

FGT would welcome any evidence to the contrary that could be presented and would 

happily support correction of any mis-application of pieceworker rates. 

o Just because some workers earn lower “effective” hourly rates does not in itself imply a 

loophole in any ‘safety net, without further investigation and justification. 

4. The introduction of a minimum hourly rate as a floor for pieceworker rates without any 

question breaks the current direct relationship between productivity and rate of pay. 

o A minimum hourly rate means workers picking at all levels of productivity at or below 

comparable pieceworker rates earn the same amount and the direct link to productivity 

is lost and broken.  To argue otherwise is illogical and unsupportable. 

o The presence of such a floor also means the efforts by the worker to improve 

productivity is no-longer rewarded and is functionally irrelevant unless they can exceed 

the threshold level of productivity. 

5. Opposite to the arguments of the AWU, if a floor was introduced to pieceworker rates, the 

system would become less productive. 

o The current system of pieceworker rates drives productivity outcomes through the 

incentive that the more workers pick the more they are paid.  There is no confusion and 

complete clarity.  The system is essentially self-managed towards more productive 

outcomes.   

o If a floor (hourly rate) was introduced, any worker that would normally have earned a 

pieceworker rate below the floor, but now instead earns the floor, would cause the 

system to be less productive.  The incentive to incrementally increase productivity is 

removed for workers who would otherwise earn below the floor rate, as there would be 

no recognition or remuneration for that additional productivity. 
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o If a floor was introduced, substantial additional supervisory and managerial time, effort 

and cost would be required to assess and ensure the productivity of all workers at least 

met the floor rate.  This will cause a loss in overall business productivity. 

6. To address ongoing lower productivity/’over-paid’ workers, employers will be incentivised to 

not retain less productive workers and instead seek to recruit new workers who will be 

sufficiently productive.  This will lead to more cost and lower overall business productivity, 

greater turnover of workers, and reduced employment security.  Accordingly, growers will 

focus even more heavily on attracting experienced, returning and motivated more productive 

pickers.  Unfortunately, history has shown that these types of workers tend to be more often 

international workers.  This is because they tend to be more motivated to earn more money in 

any given amount of time because they are: 

o Seasonal Worker Program workers who have travelled significant distances, living away 

from home and families for extended periods of time at not insignificant expense, for 

the precise reason of earning better money than they would be able to in their home 

countries; 

o international full-fee paying students, funding educations, who are motivated to earn 

money during breaks between study semesters to support their living and education 

expenses; 

o working holiday makers who want to work for short but profitable periods of time to 

fund their holidays.   

7. Contrary to the arguments put forward by AWU, employers would be strongly encouraged to 

source more motivated workers if a floor was introduced to pieceworker rates.  These workers 

would most likely be international workers who are more focused to work more productively 

and on pieceworker rates at a higher level than the suggested floor rate. 

o During the 2020-21 harvest season every effort was made to attract and engage local 

workers, leading to local worker participation being as much as doubled (to be 

confirmed by upcoming survey work).  However, this additional participation was 

characterised by lower productivity, reliability and retention, despite increased 

unemployment and underemployment due to the COVID-19 pandemic.  

o FGT’s comprehensive survey of Tasmanian fruit growers in 2020 identified that of the 

8,000 seasonal harvest worker positions planned to be engaged at the peak of the 

2020-21 harvest season, it was expected that: 

 26% were expected to come from local workers; 

 19% were expected to come from Seasonal Worker program workers; 

 43% were expected to come from working holiday makers; and 

 12% were expected to come from international students. 

o The net result (reinforced by the 2020-21 season) is that if growers were encouraged to 

focus on worker cohorts that were more likely to be more productive through the 

introduction of a floor, that focus would largely be directed away from Australian 

residents and towards international workers. 
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8. The AWU’s argument that many Australians would be attracted to work in horticulture if a 

‘floor’ were set because they would be better remunerated for their work is essentially 

irrelevant. 

o There are already many, many opportunities within horticulture that are remunerated 

on hourly rates, with a significant proportion of these not pursued by Australians and 

hence not filled by Australians. 

o Pieceworker’s rates within the Horticulture Award already provide the incentive for 

Australians or any eligible worker to earn well above the casualised rate for the highest 

classification under the Horticulture Award, let alone an arbitrary hourly floor set on the 

casualised rate of the lowest classification under the award.  In fact, the application of 

pieceworker rates under Clause 15.2(b) of the award requires that “The piecework rate 

fixed by agreement between the employer and the employee must enable the average 

competent employee to earn at least 15% more per hour than the minimum hourly rate 

prescribed in this award for the type of employment and the classification level of the 

employee”. 

o The last year has demonstrated very clearly that on the whole, Australians do not want 

to pick fruit or vegetables, regardless of the pay, incentives and conditions offered by 

employers.  The reality is that seasonal harvest work is short term, seasonal work, and 

making a career in harvest requires workers to regularly move between employers and 

between regions to ensure a degree of work continuity, and the overwhelming majority 

of Australians are uninterested in the insecurity and itinerant lifestyle associated with 

seasonal work. 

9. Of perhaps most concern to Tasmanian fruit growers is that the application of the AWU, if 

approved, would effectively deny the opportunity of many young, young at heart people, and 

other workers who currently participate happily and freely in fruit picking work at 

pieceworker rates lower than the suggested floor.   

o Contrary to the arguments of the AWU, if a floor was introduced to pieceworker rates, 

the system would become less open to Australian workers. Pieceworker rates 

encourage, rather than discourage, workers of many different skill, physical capability 

and commitment levels.  The system naturally provides an opportunity for each of 

them to participate according to their preference or capability.  Currently under the 

pieceworker rate system all persons undertaking the same work are rewarded 

equally, with productivity being the sole factor determining remuneration rate. 

o Fruit picking and harvest work is physically strenuous work which is not suitable for 

everyone; not everyone can, or choose to pick at the level of the average competent 

picker.  But that is ok – the pieceworker rate system caters for this. 

o Across all industries, young people are often less productive than more experienced 

workers.  If a floor was introduced as proposed, less productive young workers would 

effectively be excluded from participating despite being ready, willing and able to 

participate in harvest work.  Growers could not afford to pay the equivalent of higher 

per-unit costs for workers whose productivity is less than the floor price.  

o If a floor rate was introduced, would young people aged 19 and below then earn the 

same percentage of the floor as required by the award? 
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o The same situation applies for those ‘young at heart’ (older) workers who are not 

capable or no longer interested in working at the same productivity levels as younger 

workers.  Introduction of the proposed floor would see many older workers being 

effectively excluded from participating in harvest activities despite being ready, 

willing and able.  Growers could not afford to pay the equivalent of higher per-unit 

costs for workers whose productivity is less than the floor price. 

o This same argument applies to workers of any age who fall into this category through 

impaired capability and/or aptitude.  

 

Concluding remarks: 

Labor Prime Minister Julia Gillard recognised the need for pieceworker rates to continue without a 
floor when she introduced the modern award system. 
 
She stated that introducing a floor rate “would have a major impact upon the composition of the 
seasonal casual workforce that works in harvest periods”. 
 

Ms Gillard accepted that “the change would make it unviable for the industry to employ some people 
(such as inexperienced young people, older people and people whose position in the labour force is 
tenuous) who currently engage in occasional casual work in the sector.” 
 
The AWU is wrongly conflating the very serious issue of the underpayment of workers with merits 
of a legitimate payment system.  Underpayment of workers is not simply a pieceworker rate issue.   
  
Fruit Growers Tasmania and our growers are very strongly of the view that the AWU’s proposal to 

introduce a floor into pieceworker rates is ill-informed, unfair, and will cause far more harm to those 

it purports to help, than it will good. 

 

Tasmanian growers value their workers, want them to succeed and recognize the costs involved in 

lower productivity and higher worker turnover.  Tasmanian growers not only value their workers as 

people, but value them as future ambassadors, consumers and influencers about their companies 

and the fruit they grow. 

 

We request that Fair Work Australia reject the application of the AWU to alter the Horticulture 

Award.   

 

 

Peter Cornish 

Chief Executive Officer 

Fruit Growers Tasmania Inc. 
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10 June 2021 

Justice Iain Ross 
President  
Fair Work Commission 
E-mail: amod@fwc.gov.au

Dear Justice Ross, 

I am writing on behalf of the Uniting Church in Australia, Synod of Victoria and Tasmania, in support 
of the Australian Workers Union (AWU) application to vary clause 15.2 in the Horticulture Award 
2020 under section 158 of the Fair Work Act 2009 (Cth) [AM20/104]. 

Our rural congregations have experience providing material and social support to people working in 
the horticulture industry, especially those on the Commonwealth Government administered 
Seasonal Worker Program. 

At our 2019 meeting of church representatives from our congregations across Victoria and 
Tasmania, the following resolution was adopted: 

The Synod resolved by consensus: 

(a) To acknowledge that the problem of high levels of unemployment in Pacific Island
countries means that temporarily working overseas is a key pathway out of poverty for
many;

(b) To call on the Commonwealth Government to increase the number of people from the
Pacific able to work under the Seasonal Worker Program and the Pacific Labour Scheme,
provided that adequate safeguards are in place to prevent exploitation of people on these
schemes and to ensure their well-being;

(c) To call on the Commonwealth Government to use the Seasonal Worker Program and the
Pacific Labour Scheme to provide people to work in rural Australia, in preference to;

(i) a new agricultural visa that lacks the safeguards of these schemes; and

(ii) providing further incentives for people on working holiday visas to put up with
exploitation and abuse to obtain an extension to their visa;

(d) To inform the Prime Minister, the Leader of the Opposition and relevant Ministers and
Shadow Ministers of this resolution.

Our experience has been that clause 15.2, as it stands, has been open to abuse by unethical growers 
and labour-hire businesses. We have experience of farms where no worker, no matter how hard 
they work, has been able to earn the average competent employee rate of 15 per cent more than 
the applicable minimum hourly rate under the award. 

29 College Crescent 

Parkville Victoria  

Australia, 3052 
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The use of piece rates under clause 15.2 has also, in our experience, encouraged growers to make 
greater use of Working Holiday Makers and undocumented workers, as it has facilitated the 
exploitation of people on these visas. For example, one group of undocumented workers in 
Robinvale told us they were paid $2.25 per box of grapes picked on a particular farm, while those 
working legally were paid $4.50 per box. Such arrangements point to the deliberate and systematic 
use of illegal underpayment by some growers.  

One Working Holiday Maker in Maroopna told me, "We come to farms expecting to get ripped off. If 
we want to make good money, we stay in the cities and work in cafes." He indicated the only 
motivation to work on farms was to gain the second year stay on their visa by working the 88 days 
on the farms. Our congregation in Maroopna holds a free barbeque for temporary farmworkers on a 
Friday night over the summer harvest period. Our experience was that the situation of pay rates on 
farms improved after the introduction of the labour-hire business licensing system in Victoria. A far 
more significant proportion of Working Holiday Makers we had contact with were placed on hourly 
rates after the licensing system was introduced. 

As further evidence of the unethical behaviour of some growers, we were invited to attend a 
meeting of people working on farms in the Robinvale area on the evening of 4 April 2019 organised 
by the United Workers Union. Several growers attempted to enter the meeting by lying to the union 
officials and claiming to be workers. When that did not work, a number tried to barge their way into 
the meeting physically. I regarded this behaviour as a violation of the rights of those working on the 
farms to engage freely with a trade union of their choice. Further, it is my opinion that the behaviour 
was an attempt to intimidate the workers and deter others from attending the meeting. 

Case Study – ‘Kylie’ who was a Working Holiday Maker who shared her story with us (names have 
been changed for privacy purposes) 

I arrived in Australia at the end of January 2016, already with the intention to complete my 88 days 
of farm work to extend my visa for a second year. I decided to do the farm work as soon as possible 
as then this would give me the opportunity to travel and explore Australia later.  

I spent one month searching the internet, ringing various people, trying to find farm work, with no 
luck. Either it was the wrong season, or there was no work available. Eventually, I came across an 
advert on Gumtree for zucchini picking in Young. I rang the number, and a man answered and 
explained how it would be difficult work, but he will sign for my visa if I work for at least six weeks. In 
retrospect, I was naive to jump on this opportunity so quickly, but after one month of searching for a 
job, I was ready for anything. Little did I know what I was getting myself into. I packed up and left a 
few days later using my friend's car to drive to Young, a four-hour drive from Sydney. I was nervous 
and didn't know what to expect. I arrived, and instantly I felt odd. I met a man sitting in a big shed. 
Immediately, it felt sketchy. However, I was willing to give it a shot. I went around to our 
accommodation, which was somebody's backyard, where I set up my tent. 

The kitchen facilities were appalling. There was one pot for ten people, a couple of plates, and a few 
pieces of cutlery. The kitchen was infested with cockroaches and flies, as no one had removed the 
overflowing bin. The bathroom was a room with a shower as a dribble and no hot water, which 
luckily didn't matter as it was 40-degree heat. But for washing dishes, this was not hygienic, 
especially with the amount of insects. The loo was disgusting, no loo roll, paint peeling off the walls 
and not much of a flush! Anyway, I set up camp and spoke to a few people who had been there for 
three weeks or a few days, which didn't fill me with much hope.  
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The following day, I set out at 6:45 am. The employer showed me how to pick the zucchinis. Each 
bucket I picked was $2.00 each. All the zucchinis were different sizes, and the employer insisted on a 
specific size, so picking one bucket took time! I picked six buckets in six hours of work, which is a 
measly $2.00 per hour. We rang the employer after we had picked all the correct size zucchini's and 
asked him to move us to a different field. However, he said no, we had to stay on that same field and 
pick all the overgrown zucchini's as they were taking all the water and nutrients. Essentially, we did 
this work for free as we were not putting the zucchinis in the bucket. By 1 pm I had had enough. I 
felt disappointed and exploited. There was no way that I could make any money and also no way 
that I could respect the people employing me. On top of this, they did not give out payslips, and it 
was cash in hand with no tax. This was dodgy! Too dodgy to seem legitimate for the second year 
visa. I had been lied to.  

We have seen both labour-hire businesses and growers work on models of high levels of exploitation 
through the use of piece rates combined with a high turnover in pickers. Even though a Working 
Holiday Maker may only work a few days or a week with the exploitative employer, these businesses 
relied on a large pool of people to be exploited. As one person quits due to the exploitation, another 
would be hired to replace them. Few would make a complaint to the Fair Work Ombudsman as each 
person was illegally underpaid amounts less than a few hundred dollars. Even if they made such a 
complaint, the small amount owning would likely result in the Fair Work Ombudsman not taking up 
the case given the volume of worse cases of illegal exploitation the FWO must deal with. Such a 
model of exploitation has not been able to work during the COVID-19 pandemic when the closure of 
international borders has stemmed the flow of Working Holiday Makers and undocumented 
workers.  

In practice, the setting of piece rates under clause 15.2 has failed to ensure fair pay is provided in a 
substantial number of cases in our experience. The flexibility provided to employers under clause 
15.2 also makes it very hard for the Fair Work Ombudsman to challenge the piece rates set, even 
when any reasonable person would conclude they have been set unfairly low in breach of the 
requirements. 

Our experience of working with people from the Pacific Islands on the Seasonal Worker Program has 
also been many of them do not understand piece rates. The piece rates are set out in their contracts. 
They are required to tick a box on the contract saying they have read and understand the contract. 
Coming from oral cultures and where piece rate pay is not the norm, those coming for the first time 
often tick the box with no understanding of how the contract will actually work when they get to 
Australia. 

Adopting the AWU application will encourage growers to use more experienced people and invest 
more in training people to be more efficient in their work. Even now, there is no shortage of workers 
willing to come to Australia on the Seasonal Worker Program and work on Australian farms. The 
safeguards in the Seasonal Worker Program limit the opportunities for exploitation of people on the 
Program. We are increasingly seeing workers on the Program paid an hourly rate rather than piece 
rates resulting in fairer outcomes for both the workers and the employers. 

We note that the submission by the Fruit Growers Tasmania's response to the AWU application 
agrees with us that the application would result in growers seeking to attract experienced and 
motivated pickers. However, contrary to their position, we see such an outcome as desirable. At the 
same time, the adoption of the AWU application would encourage more people to seek work on 
farms, as they would be more confident of a fair rate of pay. 
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We have spoken with Working Holiday Makers who have felt deceived into going out to farms and 
then receiving piece rates that mean they can barely cover the costs of the accommodation and 
living expenses. Sometimes the accommodation is provided at inflated rates by the employer or an 
entity associated with the employer. Creating a minimum wage rate will discourage employers from 
luring people out to farms where they will struggle to make even a living wage. 

The AWU application would continue to provide an incentive to people working in horticulture to 
increase their productivity in order to earn more than the minimum hourly rate. It would incentivise 
employers to set fair piece rates so that employees can see that additional labour and productivity 
will result in rewards greater than the minimum hourly rate. Under the current arrangements, 
people working on farms can feel discouraged by unfair piece rates that result in abysmal levels of 
pay regardless of how hard the person works. 

We strongly support the AWU proposal for a new clause 15.2 (k) to be inserted into the award to 
require: 

The employer must keep a record of all hours worked by a pieceworker as a time and wages 
record. 

Proper record keeping will also reduce the prevalence of exploitation and misuse of piece rates. 

Yours sincerely, 

 

Dr Mark Zirnsak 
Senior Social Justice Advocate 
Phone: 0409 166 915 
E-mail: mark.zirnsak@victas.uca.org.au 
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26 Lucaston Road 

LUCASTON   TAS   7109 

Tel: (03) 6266 4412 

lucastonparkorchards@gmail.com 
www.lucastonparkorchards.com.au 

19th April 2021 

To Whom It May Concern: 

Re: Horticultural Award and Piece work rates 

I am writing on behalf of our own family horticultural business and I believe I also write on behalf 

of most horticultural employers in Australia, who, like us, are trying to meet all our 

responsibilities under the current Horticultural Award. 

I write in support of the current regulations around piecework. 

I am genuinely concerned about the current application to make changes. The piecework 

arrangements allowed under the Horticulture Award provide incentive and reward for effort 

compared to a flat hourly rate which is unrelated to actual productivity. There are strict guidelines 

around how piecework agreements can be structured, with the result that half the employees 

working on a particular task will be earning more than if there were paid hourly. The slower 

workers, whilst still having a job, will earn less. However, if these slower workers had to be paid 

hourly, it would mean they would not have a job. This is because horticultural producers are 

operating in a competitive market with very tight margins. They are paid per kg or per package 

of produce, not per hour of time that went into providing the produce to market.  

If a floor price is included in a piecework arrangement, it removes incentive and reward for effort 

which are the two cornerstones of piecework. It will also exclude a whole demographic of slower 
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workers. These slower workers do not have to stay under current arrangements if they find they 

are not suited to the work. Piecework allows us to attract and retain workers. We cannot have 

an incentive for good productivity without a disincentive for poor productivity. It just does not 

work to have a hybrid arrangement.  

The Award as it currently stands is clear. The employer must be able to show at any time that an 

average competent worker is earning at least 15% above the hourly award rate when they are 

being paid on piecework. Perhaps there needs to be more emphasis on prosecuting non-

compliant employers, rather than a knee-jerk reaction to the perhaps 5% who are not doing the 

right thing and, in the process, penalising the 95% of employers in our industry who are seeking 

to abide by the Award.  

May I give you some historical perspective? My grandfather first bought our original farm in 1930 

and for many years, up until the mid 1990’s, we only grew apples and raised beef cattle. In 1995 

we started planting cherries which proved to be a particularly good move in terms of our business 

remaining viable. 

I grew up on the orchard and picked apples from an early age. The industry mainly employed 

locals in those days and people would come on weekends and during their holidays to help 

harvest the apples. We as growers, also had professional pickers who would travel around 

Australia helping to harvest the fruit. For a fruit grower, harvesting the crop has always been the 

most expensive part of the growing cycle on a $/ha basis.  

Harvest work was always done on piecework. This was always agreed to be the fairest way of 

payment for work performed, both for employer and employee. It was understood that the 

farmer was generally a price taker. Prices for produce were normally decided by factors outside 

the farmer’s control. The principle of supply and demand was always in operation. The farmer 

needed to make a profit because otherwise there would be no jobs in rural communities. Harvest 

operations are the most expensive part of the farming calendar, and the farmer has to operate 

within a budget. He also had to pay a competitive rate in order to attract and retain pickers.  

From an employee perspective, reward for effort was a definite requirement to attract and retain 

workers in a reasonably physical and repetitive job. IT is a basic requirement that people who can 
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pick more bins/kgs/buckets etc will be paid more. The farmer can not attract workers if this is 

not the case. Piecework was always open ended. The more people picked, the more they earned. 

There was never any subsidising of slow workers, only reward for productivity and improvement.  

Slower workers understood that they were slow for maybe 3 possible reasons: 

1. They had a bad attitude, were unteachable, really did not want to be there and 

consequently, they knew they did not deserve to earn as much as faster workers. 

2. They were trying but genuinely realised they were not cut out for the work. Their skills 

and abilities were in other areas. They could choose to stay or leave, but they did not 

expect the farmer to subsidise their lack of productivity because they understood this 

wasn’t possible if the farmer was to continue in business.  

3. The slower pickers understood they were slower and not earning as much money as more 

experienced pickers, because they were in training. They were learning new skills and 

they were prepared to keep trying until they became proficient. They did not expect the 

farmer to pay for their training period.  This is comparable to trade apprentices being paid 

a lower wage while they are learning or jobs that require university training - the training 

period is paid for by the person in training. The rewards come later. It was never expected 

that the framer should have to pay or subsidise a picker’s training period because it was 

the farmer cannot pass on additional costs to consumers and where else would the 

money come from? 

This is how it has worked for many years and it has been self-regulating in many ways. Farmers 

had to pay a reasonable piecework rate to be competitive and attract and retain workers. They 

had to manage their own orchards regarding pruning, pest, and disease management so that the 

crop could be picked efficiently and economically and was attractive to pickers. Farmers could 

also keep a lid on their costs and had the possibility of making a profit and staying in business 

and continuing to create full time jobs in regional areas, as well as the short-term casual jobs.  

Good workers were rewarded for their efforts. They had incentive to engage in a physical, 

repetitive job out in the elements. They could earn well above the award hourly wage at any 
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given time. Slower workers could either leave and try their hand at something else or stay and 

become experienced and productive. There was an incentive at this end to do one or the other.  

Fast forward to 2021. Lucaston Park Orchards now primarily grows raspberries, cherries and 

apples. We organise all our harvesting on piecework. We set the rates to attract and retain 

productive workers. Productive workers can always earn well above the award hourly rates. For 

example, our best pickers have been earning up to $540 per day picking cherries and up to $420 

per day picking apples. We pay all our workers the same piecework rate. We do not subsidise 

slower workers as this would remove the financial incentive to improve.  

Harvesting is still the most expensive season of the farm calendar. We need to manage harvesting 

costs to ensure our farm continues to be profitable and be able to support all the families which 

currently rely on it for their livelihood. 

We are currently harvesting apples, for which we pay $42 per bin. At this rate, we are meeting 

the requirements of the Horticultural Award 2020 and many of our pickers are earning well in 

excess of the award requirements. We do not cap their earnings as this would completely remove 

incentives for productivity. We do not subsidise any slow workers as this again would remove 

incentive for improvement as well as being grossly unfair to most of the pickers. If we did this, 

effectively we would be paying more per bin to slower workers and less to productive workers. 

How could this be fair and reasonable to all involved? 

What pickers earn each day is purely and simply a result of their productivity, not a result of 

employers treating and paying them differently. 

As employers we must operate our business in what is now a tight labour market. So, our 

piecework rates must be competitive with other orchards seeking to attract and retain pickers. 

Our piecework rates must achieve what the Horticultural Award stipulates i.e., that the average 

competent worker has to be able to earn 15% above the award hourly rate. 

We can do all this and make a profit if we are careful because our harvesting costs are still based 

on a per kg cost, and we are ultimately paid per kg. At $42 per bin, productive workers can pick 

8-10 bins per 8-hour day. Slow workers, or new workers or workers with a bad attitude may only 
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be able to pick 3 bins per day. If we were forced to pay these slow workers at the hourly award 

rate, we would be paying them $198.40 for 3 bins which in effect is $66.13 per bin. How can this 

be fair to pay slower workers more than productive workers? How is this going to help with 

overall productivity? And where is the extra money going to come from? 

We cannot add the extra cost onto what our product sells for. Already we are operating on very 

slim margins. We would have to stop operating because we can no longer make a profit. If anyone 

thinks we can take it off the productive workers to give it to non-productive workers, then with 

all due respect, that person does not understand how hard it is to attract and retain people in 

harvest work in 2021. And if we penalise productive workers, we will lose our productive workers, 

our crops will rot on the trees and our full-time staff will no longer have jobs.  

If there needs to be a trade-off, to keep the existing arrangements, then the 88-day farm work 

requirement to extend Working Holiday Visas should be scrapped. When it was first introduced, 

it appeared to be a good thing to help farmers. However now it is apparent that it can put 

backpackers in a vulnerable situation with unscrupulous employers who have no intention of 

doing the right thing under the Award.  

In a tight labour market, farmers who are doing the right thing will be more likely to attract and 

retain workers. Employers who are not doing the right thing will be prosecuted and will find 

themselves out of business because they will no longer have employees. To a large degree, it will 

be self-regulating.  

The answer to recurring issues on a minority of farms is not to disincentivise payment for work 

and increase our costs of production and make Australian farmers even less competitive. The 

answer is to prosecute wrongdoers and remove the 88-day requirement, so backpackers are no 

longer vulnerable to exploitation. 

I am concerned that the people who will ultimately be making the decisions regarding the 

submission, do not comprehend how any changes will impact employees and employers. If the 

changes being suggested are implemented, the ramifications would be profoundly serious.  

In summary, I plead with you to leave the Horticultural Award as it now stands.  
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1. Push for scrapping the 88-day requirement to work on farms in order to extend working 

holiday visas. 

2. Encourage prosecution of non-compliant operators.  

3. Do not do anything to penalise the majority because of a minority, who will not abide by 

the rules no matter what the rules say. 

4. Understand that the answer to the small amount of non-compliance, is not more rules. 

Should you have any questions or if you seek further information. I can be contacted on  

or email lucastonparkorchards@gmail.com . 

 

Yours sincerely, 

 

 

Andrew Griggs 
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IN THE FAIR WORK COMMISSION AM2020/104 

Fair Work Act 2009 s.158—Application to vary the Horticulture Award 2020 

The Australian Workers’ Union 

(Applicant)

Australian Fresh Produce Alliance 

(Interested Party)

AFPA’s submission 

A Introduction 

1. This submission is filed by the Australian Fresh Produce Alliance (AFPA), an

association of Australian fresh produce growers and suppliers.1

2. The Horticulture Award allows employees to be engaged not only on the basis of

hourly rates (timeworkers) but also as pieceworkers for whom the Award’s safety net

is based on a minimum piecework rate rather than a minimum hourly rate.  Clause

15.2(b) of the Award requires that the minimum piecework rate must be set such that

an average competent pieceworker earns 15% more per hour than the minimum

hourly rate prescribed for an equivalent timeworker (Uplift Term). The quid pro quo

for giving average competent pieceworkers, as a minimum, an opportunity to earn a

15% uplift on the minimum earnings of timeworkers is that pieceworkers are not

guaranteed a minimum hourly rate. The Award thus creates a performance-based

safety net that contains an element of risk and reward.  In other words, it strikes a

risk-reward bargain for pieceworkers.  The availability of this mode of remuneration

has been enshrined in a long history of awards regulating employment in agriculture

dating back to the early 20th century.

3. The Australian Workers’ Union (AWU) is seeking to vary the piecework provisions of

the Award to guarantee for all pieceworkers the minimum hourly rates that the Award

currently only guarantees for timeworkers.  As this submission explains below, this

1 AFPA is not a registered organisation but is an “industrial association” within the meaning of the 
Fair Work Act 2009 (FW Act).  Its members (which include over 1,000 growers) are covered by 
the Horticulture Award 2010 (Horticulture Award or Award) and employ pieceworkers.  They 
are therefore affected by the proposed variation, thus giving AFPA sufficient interest in the 
proceeding.  In the unlikely event that its standing is challenged, AFPA can file evidence and 
submissions on that issue.  
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variation would effectively abandon the concept of a piecework-based safety net.  And 

in the absence of a risk-reward bargain, it would no longer be necessary to keep the 

Uplift Term in the Award. 

4. AFPA’s position is that the AWU and other parties supporting the AWU’s application 

(collectively, Union Parties) have not made out a merits case for this significant 

change to a very long-standing award-based mode of remuneration in the horticultural 

industry.  On this basis, no variation to the Award is warranted.  

5. But if, contrary to AFPA’s primary position, the Commission were satisfied that an 

amendment to the Award is required to ensure a fair and effective safety net, the 

variation proposed by the Union Parties would be unnecessary and inappropriate 

having regard to the circumstances of the horticultural industry. Any variation should 

be confined to addressing any matters of concern about the implementation and 

enforcement of piecework arrangements without changing the underlying safety net. 

To the extent necessary, the issues identified by the Union Parties should be 

addressed by AFPA’s proposed alternative variation explained in Part E.   

6. The reasons underpinning AFPA’s position are set out below.  But in summary: 

a) The base case of the Union Parties is that there is a widespread industry practice 

of setting the piecework rate too low, in breach of the Uplift Term, resulting in 

pieceworkers being overwhelmingly paid less than the minimum hourly rates 

applicable to timeworkers. That case is significantly overstated. The Union 

Parties’ expert evidence suffers from fundamental methodological flaws and does 

not provide a reliable quantitative assessment of the level of industry compliance 

with the Uplift Term, let alone a solid evidential foundation for abandoning the 

whole concept of a piecework-based safety net.  Hence, the Union Parties have 

not adduced reliable evidence concerning the earning outcomes of pieceworkers 

to satisfy the Commission that the variation they seek is necessary.  

b) In any event, the issues raised by the Union Parties are, in truth, about whether 

the existing safety net is being appropriately implemented. They would not justify 

the variation sought by the Union Parties, but might warrant improvements to the 

implementation machinery of the piecework provisions of the Award.  Although 

the Uplift Term requires the piecework rate to be set so that the average 

competent worker receives a 15% uplift, the Award does not prescribe any 

specific process or mechanism for ensuring that this objective is actually 

achieved.  In particular, the Award does not provide any express guidance as to 
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how to identify the cohort of competent employees, how to calculate the initial 

piecework rate and what, if any, variables to include in that calculation, and how 

and when the piecework rate should be reviewed and updated to ensure 

compliance with the Uplift Term. The safety net could be improved to provide 

more clarity around this, requiring employers to follow a particular approach to 

setting the rate.  This would make it easier to monitor compliance and close 

avenues for abuse by unscrupulous employers.   

c) At the end of the day, if the Commission were satisfied that the safety net requires 

variation, the solution would not be to eviscerate the piecework-based safety net 

by throwing out the risk-reward bargain. Such a measure would run the significant 

risk of causing disruption to the industry with adverse outcomes for many growers 

and the labour market.  A more cautious, measured and balanced approach could 

achieve substantial practical improvements to the safety net.  The Commission 

could include more detailed machinery provisions in the Award to ensure that the 

Uplift Term is complied with in practice.  AFPA’s proposal as to how that might 

be done is explained in Part E.  Its elements include prescribing a process for 

setting the piecework rate, defining what a “competent” worker is and ensuring 

that all workers are deemed competent after a prescribed period, prescribing a 

review and update mechanism to ensure that the piecework rate is set 

appropriately, and adding an additional safety net ensuring that not-yet-

competent workers earn at least as much as the slowest competent worker. 

B The current piecework-based safety net in the Award 

7. Clause 15.2 of the Award currently provides: 

15.2 Pieceworker rates 

(a) An employer and a full-time, part-time or casual employee may enter 

into an agreement for the employee to be paid a piecework rate. An 

employee on a piecework rate is a pieceworker. 

(b) The piecework rate fixed by agreement between the employer and the 

employee must enable the average competent employee to earn at least 

15% more per hour than the minimum hourly rate prescribed in this 

award for the type of employment and the classification level of the 

employee. The piecework rate agreed is to be paid for all work 

performed in accordance with the piecework agreement. 

3266

3266



 

– 4 – 
71294842 

(c) The calculation of piecework rates in clause 15.2(b) for casual 

employees will include the casual loading prescribed in clause 11.3(a). 

(d) An agreed piecework rate is paid instead of the minimum rates specified 

in clause 15. 

(e) The following clauses of this award do not apply to an employee on a 

piecework rate: 

(i) Clause 13—Ordinary hours of work and rostering arrangements;  

(ii) Clause 18.3(c)—Meal allowance; and 

(iii) Clause 21—Overtime. 

(f) The employer and the individual employee must have genuinely made 

the piecework agreement without coercion or duress. 

(g) The piecework agreement between the employer and the individual 

employee must be in writing and signed by the employer and the 

employee. 

(h) The employer must give the individual employee a copy of the 

piecework agreement and keep it as a time and wages record. 

(i) Nothing in this award guarantees an employee on a piecework rate will 

earn at least the minimum ordinary time weekly rate or hourly rate in this 

award for the type of employment and the classification level of the 

employee, as the employee’s earnings are contingent on their 

productivity. 

(j) For the purposes of the NES: 

(i) The base rate of pay for a pieceworker is the base rate of pay as 

defined in the NES. 

(ii)  The full rate of pay for a pieceworker is the full rate of pay as 

defined in the NES. 

8. The operation of this provision was relevantly explained by Rangiah J in FWO v Hu 

(No 2)2 as follows: 

a) “The piecework rate must be fixed at the time the employment agreement is 

entered. An employer proposing to fix a particular piecework rate must assess 

                                            
2  (2018) 279 IR 162 (appeal dismissed in FWO v Hu (2019) 289 IR 240). 
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the adequacy of the rate by first ascertaining the hourly rate prescribed under the 

Award for the type of employment and the classification level of the employee 

and then adding 15% to that amount. The employer must then assess the hourly 

rate an ‘average competent employee’ is able to earn performing the work to be 

done under the agreement at the proposed piecework rate. The employer must 

make a comparison of the two rates to ensure that the latter equals or exceeds 

the former.”3 

b) “Assessing the hourly rate that the average competent employee is able to earn 

at the piecework rate … involves a predictive, theoretical exercise. It requires 

identification of the characteristics of the hypothetical average competent 

employee and prediction of the pick rate of such an employee.”4 

c) “The phrase ‘average competent employee’ envisages the existence of a pool of 

hypothetical competent employees. Hypothetical employees who are not 

competent must be excluded from the pool. The average competent employee is 

selected from the pool of hypothetical competent employees.” 

d) A “competent employee” is one that is “suitable, sufficient or adequate” for the 

purpose of doing the work that is to be done at a piecework rate.  A “competent” 

employee is to be distinguished from a “proficient” employee.5 

e) “The average competent employee is the ordinary, normal or typical competent 

employee”, with “an average level of diligence and an average level of aptitude”.6 

f) “The assessment of the average competent employee must be made by 

reference to the workforce that is available or potentially available to the 

employer.” Hence, “the average competent employee in a less experienced 

workforce should be attributed with less experience, while the converse is also 

true”.7 

                                            
3  Ibid [26]. 
4  Ibid [28]. 
5  Ibid [30]. 
6  Ibid [29], [34]. 
7  Ibid [34]. 
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g) Clause 15 “does not merely prohibit an employer from entering into an agreement 

which fixes an inadequate piecework rate, but requires the employer to pay at 

least the minimum piecework rate that ought to have been fixed”.8 

h) “Where the piecework rate was adequate when the agreement was entered, but 

becomes inadequate during the term of the agreement, it is a contravention of cl 

15.2 of the Award for an employer to continue to pay only the agreed, inadequate 

piecework rate.”9 

i) “[W]hile an employee on an inadequate piecework rate is entitled to be paid at 

least the minimum piecework rate, the employee is not entitled to be paid the 

hourly rates and other entitlements of non-pieceworkers under the Award”.10 

C What the Union Parties need to establish 

9. Under s 157(1) of the FW Act, the Commission may only make the variation sought 

by the AWU if satisfied that the variation is “necessary to achieve the modern awards 

objective”.  The “modern awards objective” is defined in s 134(1) as “provid[ing] a fair 

and relevant minimum safety net of terms and conditions”, taking into account a list of 

prescribed factors listed in that sub-section. 

10. There is a distinction between what is “necessary” and what is merely “desirable”, 

although minds may differ as to where the line is drawn in a particular case.  

Necessary means that which “must be done”.  “That which is desirable does not carry 

the same imperative for action.”11 

11. In considering whether the variation is necessary to achieve the modern awards 

objective, the Commission should proceed on the basis “that prima facie the [Award] 

achieved the modern awards objective at the time it was made”.12  This is an 

application of the “general proposition that previous Full Bench decisions should 

generally be followed, in the absence of cogent reasons for not doing so”.13 

                                            
8  Ibid [138]. 
9  Ibid [140]. 
10  Ibid [145]-[148]. 
11  SDA v National Retail Association (No 2) (2012) 205 FCR 227 [46]. 
12  Re 4 Yearly Review of Modern Awards – Penalty Rates [2017] FWCFB 1001; (2017) 265 IR 1 

[111], [269]. 
13  Ibid [254]. 
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12. “Variations to modern awards must be justified on their merits. The extent of the merit 

argument required will depend on the circumstances. … Significant changes where 

merit is reasonably contestable should be supported by an analysis of the relevant 

legislative provisions and, where feasible, probative evidence”.14 

13. Further, contrary to the AWU’s submission,15 its proposed variation seeks to vary 

modern award minimum wages.   

14. Section 284(4) defines “setting modern award minimum wages” as “the initial setting 

of one or more new modern award minimum wages in a modern award, either in the 

award as originally made or by a later variation of the award”.  It defines “varying 

modern award minimum wages” as “varying the current rate of one or more modern 

award minimum wages”.  Section 284(3) in turn defines “modern award minimum 

wages” as “the rates of minimum wages in modern awards”. 

15. Here, the rate of minimum wages currently applicable to pieceworkers under the 

Horticulture Award is the minimum piecework rate that must be set under the Uplift 

Term.  The proposed variation would change the minimum wages applicable to 

pieceworkers by requiring pieceworkers to be paid minimum hourly rates.  The fact 

that the particular hourly rates that the AWU proposes to apply to pieceworkers are 

already found in the Horticulture Award is irrelevant because these rates are currently 

inapplicable to pieceworkers.16   

16. Because the AWU’s proposed variation seeks to vary modern award minimum wages, 

the “minimum wages objective” applies,17 requiring the FWC to “establish and 

maintain a safety net of fair minimum wages”, taking into account five factors listed in 

s 284(1).  Three of these factors overlap with the modern awards objective factors, 

but s 284(1)(a) prescribes one additional factor that is presently relevant: “the 

performance and competitiveness of the national economy, including productivity, 

business competitiveness and viability, inflation and employment growth”. 

                                            
14  Ibid [269]. 
15  Outline of Submissions for the Australian Workers’ Union (19 March 2021) (AWU Submission) 

[10]. 
16  Cf National Retail Association v FWC (2014) 225 FCR 154, where an award variation that 

applied existing adult rates to 20-year-old junior employees who worked for an employer for 
more than 6 months was held to “relate to” the award minimum wages: at [46], [61], [62]. In 
FWO v Hu (2019) 289 IR 240, the majority of the Full Court confirmed that time-based 
remuneration in the Award does not apply to pieceworkers: at [28]-[32] (Flick and Reeves JJ). 

17  FW Act s 284(2)(b). 
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17. Further, under s 157(2), the Commission must also be satisfied that “making the 

determination outside the system of annual wage reviews is necessary to achieve the 

modern awards objective” and that “the variation of modern award minimum wages is 

justified by work value reasons”.  Section 157(2A) in turn defines “work value reasons” 

as “reasons justifying the amount that employees should be paid for doing a particular 

kind of work, being reasons related to” “the nature of the work”, “the level of skill or 

responsibility involved in doing the work” or “the conditions under which the work is 

done”. 

D The Union Parties have not made out a case for abolishing a piecework-

based safety net 

D.1 History of piecework provisions in awards 

18. Piecework arrangements have a long history in Australia.18  Some of the earliest 

awards made by the Commonwealth Court of Conciliation and Arbitration provided for 

payments on a piecework basis with no weekly or hourly minimum, but set the 

piecework rate such that the average pieceworker receives an uplift on the weekly 

wage that would otherwise be payable,19 thus striking the same kind of risk-reward 

bargain that is struck by the Horticulture Award. 

19. Over the next century, despite the significant changes in the Australian industrial 

relations landscape, awards continued to provide for piecework with no guaranteed 

weekly or hourly earnings.  That was the case with the Horticultural Industry (AWU) 

Award 2000,20 on which the current Horticulture Award is largely based.21  That award 

was in turn a successor of a long line of awards that have, since 1939, provided for 

piecework engagement with no weekly or hourly “floor”.22 

                                            
18  See, eg, Amalgamated Engineering Union v Metal Trades Employers Association (1930) 28 

CAR 923, 936-7; Galvanised Iron Manufacturers (Lysaght’s Newcastle Works Ltd, Newcastle) 
Award [1937] AR (NSW) 598, 600. 

19  See, eg AWU v The Pastoralists Federal Council of Australia (1922) 16 CAR 375, 379, 415, 
425. 

20  Clauses 15.5, 18.4, 24.2.4.  
21  Re Horticulture Award 2010 (2009) 193 IR 163 [6], [13]. 
22  AWU v Young and District Producers Co-Operatiye Society (1939) 41 CAR 285, 323, 334 

(decision) and (1939) 41 CAR 345, 348 (award); AWU v The Angaston Fruit-growers Co-
Operative Society Ltd (1945) 55 CAR 704, 836; AWU v Abbott (Fruit Growing Industry Award, 
1965) (1965) 109 CAR 679, 684; Fruit Growing Industry (Consolidated) Award 1976 (1977) 186 
CAR 801, 804; Fruit and Vegetable Growing, Storing, Packing and Processing (AWU) Award 
1995 cll 9(c)(v) and 12(d); Fruit and Vegetable Growing, Storing, Packing and Processing 
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20. As is explained in the Union Parties’ submissions,23 the original version of the 

Horticulture Award guaranteed pieceworkers the minimum hourly rates payable to 

timeworkers.  But before the Award came into operation, employer groups applied to 

vary it to, among other things, removal of the minimum hourly rate guarantee for 

pieceworkers.  The AWU opposed that amendment.24  After a contested hearing in 

which the Full Bench of the AIRC specifically considered the issue, the Full Bench 

decided to remove the minimum hourly rate guarantee and substitute the current 

provisions.25 In doing so, it relied not only on the Minister’s amended modernisation 

request26 but also on the absence of an hourly rate guarantee for pieceworkers in the 

Horticultural Industry (AWU) Award 2000.  Thus, the Full Bench rightly gave weight to 

the historical practices in the industry. 

21. Further, in the same application the employer groups also sought to reduce the 

piecework uplift from 15% to 12.5%.  The AWU successfully opposed the amendment, 

submitting that “a loading of 15% is justified by the risk to the income of employees 

working under piecework arrangements”.27  In other words, the AWU relied on the 

risk-reward bargain to justify the uplift. 

22. At present, nine modern awards contain a provision for piecework.28  Five of these, 

including the Horticulture Award, do not guarantee all pieceworkers the minimum 

hourly rate prescribed for timeworkers.29   

                                            
(AWU) Award 1999 cll 11.4.4; 14.2.4; Dried Fruits and Other Fruits Industry (AWU) Award 1999 
cl 16.3. 

23  AWU Submission [14]-[15]; Submissions - United Workers Union (19 March 2021) (UWU 
Submission) [18]-[20]. 

24  Re Horticulture Award 2010 (2009) 193 IR 163 [8], [19]. 
25  Ibid [20]. 
26  Which stated that “The Commission should enable employers in the horticulture industry to 

continue to pay piece rates of pay to casual employees who pick produce, as opposed to a 
minimum rate of pay supplemented by an incentive based payment”: ibid [2]. 

27  Ibid [21]. 
28  Building and Construction General On-site Award 2020; the Horticulture Award; Pastoral Award 

2020; Real Estate Industry Award 2020 (which treats commission-only employees as 
pieceworkers: cl 16.7(a)(i)); Silviculture Award 2020; Sugar Industry Award 2020; Timber 
Industry Award 2020; Wine Industry Award 2020; and Wool Storage, Sampling and Testing 
Award 2020. Textile, Clothing, Footwear and Associated Industries Award 2020 provides for 
payment-by-results remuneration that is paid on top of the time-based remuneration (cl 21.2) 
and is therefore not a true piecework arrangement.   

29  The Horticulture Award and the Wine Industry Award 2020 do not guarantee minimum hourly 
or weekly rates to pieceworkers generally (in the case of the Wine Industry Award 2020, see cl 
17.10). Real Estate Industry Award 2020 provides for annual review of the gross income of 
commission-only agents against the Minimum Threshold Income Amount (MTIA) but if the gross 
income falls below the MTIA, the employee is not topped up; rather the commission-only 

3272

3272



 

– 10 – 
71294842 

D.2 Why the horticulture industry uses pieceworkers 

23. The early decisions that declined to guarantee pieceworkers the minimum weekly 

rates prescribed for timeworkers justified that conclusion by, among other things: 

a) “the sources from which seasonal labour is recruited and … the fact that 

frequently previous experience is not possessed or required”,30 leading to 

“remarkable” “variation in quantities picked by different pickers”31 and; 

b) the fact that guaranteeing weekly earnings for pieceworkers “would remove a 

most useful incentive to efficient work”.32 

24. AFPA’s evidence shows that these rationales remain relevant today.  Many of the 

employees covered by the Award are already engaged on a timework basis.33  But 

there are sound reasons why piecework remains an essential mode of engagement 

for some tasks, particularly picking:34   

a) Growers require a workforce that is both seasonal, large in peak periods (to 

ensure that all the ripe produce is picked before it overripens or spoils) and 

varying in size over the course of the season. Fresh produce harvesting is 

generally seasonal, with produce being available to be harvested only during 

particular months or weeks of the year.  The volume of product that ripens varies 

over the season, increasing from the start to the middle of the season and then 

dropping off until the end of the season.  Further, even within the season, the 

produce needs to be harvested very quickly after it reaches the right level of 

ripeness and/or size.35  For example, mushrooms grow so quickly that there is 

                                            
arrangement simply ends (cl 16.7(h)(iv)).  Timber Industry Award 2020 guarantees minimum 
weekly rates for payment-by-results employees in the Wood and Timber Furniture Stream (cl 
13.2(b)) but not for pieceworkers in the General Timber Stream (cl 13.1(a)). Pastoral Award 
2020 guarantees minimum weekly rates to woolclassers (cl 51.8) but not other categories of 
pieceworkers.  

30  AWU v Young and District Producers Co-Operative Society (1939) 41 CAR 285, 334. 
31  Ibid 323. 
32  Graziers Association of New South Wales v AWU (1927) 25 CAR 626, 644. 
33  Witness Statement of Nicholas King (28 May 2021) (King Statement) [52]. 
34  Ibid [49]-[65]. 
35  Ibid [11]-[21]. 
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only an 18-hour window to pick them at their optimum size and condition.36  

Similarly, the picking window for raspberries and blackberries is only one day.37    

b) The inherent seasonality and unpredictability of the demand for picking labour 

has always meant that the workforce included a substantial proportion of 

inexperienced workers.38  But in recent years, the decline of professional “picking 

gangs”39 means that (under normal conditions prevailing before the pandemic) 

much of the workforce is drawn from backpackers with no prior experience and 

often poor motivation.  A substantial minority of pickers start the job, decide that 

the job is not for them and leave in a matter of days and sometimes on the first 

day.  A majority leaves within eight weeks.40  

c) Picking is not rocket science, but it does require some experience to achieve a 

basic level of competence.  Depending on the type of produce, it takes a novice 

several weeks of experience to become a competent picker and it can take longer 

than that to achieve an average level of competence.41   

d) Given the time it takes to achieve competency and the nature of the picking 

workforce described above, there is usually a substantial proportion of the 

workforce who have not yet achieved basic competence and many employees 

leave before they become competent.  The output of these not-yet-competent 

employees is very low compared to the cohort of competent workers.42 

25. Piecework engagement therefore provides an attractive option for both employers and 

employees:   

a) For the employers, it means that the labour cost of the substantial proportion of 

employees with low productivity is kept commensurate with their productivity until 

they achieve basic competence.  This allows employers not to be discerning in 

selecting and retaining their pickers and to continue engaging pickers found to 

                                            
36  FWO v Hu (No 2) (2018) 279 IR 162 [69]. 
37  King Statement [14]. 
38  See, eg, AWU v Young and District Producers Co-Operative Society (1939) 41 CAR 285, 323, 

334. 
39  FWO, Harvest Trail Inquiry Report 2018 (being Attachment 6 to the Report on Piece Rates in 

the Australian Horticulture Industry of Dr Elsa Underhill) 34. 
40  King Statement [22]-[29], [40]-[48]. 
41  Ibid [30]-[34]. 
42  Ibid [36]-[39]. 
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have low productivity.43  It also means that novice employees are incentivised to 

learn the job and achieve competence as quickly as reasonably possible and 

more experienced employees are incentivised to maximise their productivity, 

while receiving the commensurate reward.   

b) Employees also benefit from the arrangement.  Unskilled and unmotivated 

individuals with no experience, who would otherwise make unattractive 

candidates, can obtain employment.  Pickers who are not motivated to be 

productive and maximise their remuneration (eg backpackers who are only doing 

the job to satisfy visa requirements or “grey nomads” who pick as a lifestyle 

choice) can pick at a pace that suits them but still retain their employment.44  

Further, provided that the piecework rate is set appropriately, an average 

competent pieceworker can expect to earn a 15% uplift on what a timeworker 

performing the same job would be entitled to. And highly proficient workers can 

earn substantially more than that.   

D.3 The effects of the variation proposed by the AWU 

26. At the moment, the Award offers the choice of two alternative modes of engagement 

with different safety nets — engagement as a timeworker and engagement as a 

pieceworker.  The effect of the variation proposed by the AWU would effectively 

remove this choice, disadvantaging both employers and employees.  This is so for 

the following reasons. 

27. First, the logical consequence of the AWU’s proposed variation would be that the 15% 

uplift for pieceworkers should be removed.  As the AWU itself recognised in its 

submission during award modernisation, the uplift is justified by the absence of a 

guaranteed hourly rate for pieceworkers.45  The requirement that an average 

competent pieceworker earn more than a timeworker doing the same work is the quid 

pro quo for the risk of earning less than the timeworker if the pieceworker 

underperforms.  This is the risk-reward bargain.  If pieceworkers are to be guaranteed 

the same hourly earnings as timeworkers, the main downside of piecework is removed 

and the upside is with the pieceworker — the opportunity to earn more than a 

timeworker.  It is then difficult to see what justification would remain for requiring the 

piecework rate to be set so that the average competent pieceworker earns more than 

                                            
43  Ibid [54], [57]-[60]. 
44  Ibid [54]. 
45  See [21] above. 
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the time worker performing the same work.  Hence, the 15% uplift would no longer be 

“necessary to achieve the modern awards objective”.   

28. Further, if pieceworkers are to be guaranteed the hourly rates of timeworkers but also 

retain the benefit of the uplift, this would make the pieceworker mode of engagement 

unattractive for employers.  This is because an employer engaging someone as a 

pieceworker would then face the double whammy of both the minimum hourly rates 

and the Uplift Term.  In contrast, if the employer were to engage someone as a 

timeworker, they can avoid the Uplift Term but can still incentivise high productivity by 

paying unregulated above-award performance-based bonuses. 

29. Secondly, it follows that the practical effect of the variation would be to abolish the 

piece-work safety net and replace it with a safety net based on hourly rates.  This is 

because the uplift would no longer be “necessary” to maintain a fair and effective 

safety net. The uplift would have to go and the piecework provisions would then no 

longer provide any additional earnings for pieceworkers. This would be a fundamental 

change to the safety net.   

30. Thirdly, such a change would create real difficulties for employers due to the matters 

set out at [23]–[25] above.  As AFPA’s witness Nicholas King explains in his 

statement: 

[D]ue to the particular features of the horticulture industry … (such as the 
seasonality of the work, its location and itinerant character, and the nature of the 
available workforce), the reality is that, at any given point in time, a substantial 
proportion of the workforce does not perform at a competent level. The use of 
piecework engagement without a minimum hourly “floor” allows growers to cope 
with this substantial cohort of unproductive workers by paying them an amount 
that is proportionate to their productivity.46 

31. Thus, as Mr King explains, the variation proposed by the AWU poses the risk of 

substantially disrupting the industry based on the structural reality of its labour market. 

Indeed, it could push some growers into non-compliance with the Award and other 

employee entitlements.47   

32. The change would also disadvantage many employees.  It would disadvantage the 

competent pieceworkers who currently benefit from the uplift provided that the 

piecework rate is set appropriately. And it would also disadvantage poorly-performing 

employees as the requirement to pay everyone the minimum hourly rates regardless 

                                            
46  King Statement [50]. 
47  Ibid [64]-[65]. 
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of performance will force employers to become much more strict in culling workers 

with low productivity.48   

33. Further, contrary to the Union Parties’ submissions,49 as Mr King explains, the change 

would reduce the economic productivity of the sector (relevantly here, the amount of 

produce picked per hour worked50) by de-incentivising substantial parts of the 

workforce.51 

D.4 The flaws in the Union Parties’ evidence 

34. Given the effects of the variation described above, the Union Parties would need to 

present a very compelling case to justify the variation that would upend the status quo 

dating back to the 1930s.52  They have not done so. 

35. The Union Parties’ evidence broadly seeks to establish that there is a widespread 

practice of exploitation of pieceworkers in the horticulture industry.  The piecework 

rates are said to be almost always set at very low levels that breach the Uplift Term.  

As a result, far from receiving the benefit of the uplift, most pieceworkers earn 

substantially less than the minimum hourly rates applicable to timeworkers.  

36. AFPA does not challenge the proposition that some employers set their piecework 

rates at inappropriately low levels.  In a sense this is inevitable — there is always 

going to be some level of non-compliance with industrial laws.  But the Union Parties’ 

evidence of widespread exploitation suffers from fundamental methodological flaws 

that make it an unreliable guide as to the level of compliance with the Uplift Term in 

the horticulture industry.53 

37. Further, the characteristics of the workforce on which the Union Parties rely to justify 

the variation are not new.  Indeed, the fundamental characteristics of the horticulture 

industry and its workforce that make piecework engagement so critical have been 

recognised in arbitral decisions going back as far as the 1920s and 1930s.54  The rise 

                                            
48  Ibid [57]-[60]. 
49  AWU Submission [34]; UWU Submission [36(f)(i)]. 
50  As to the meaning of “productivity” in s 134(1)(f) of the FW Act, see Re 4 Yearly Review of 

Modern Awards – Penalty Rates [2017] FWCFB 1001; (2017) 265 IR 1 [224]. 
51  King Statement [57].   
52  See [19] above. 
53  Expert report of Greg Houston (11 June 2021). 
54  See [23(a)] above. 
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of backpackers as a major component of the workforce merely exacerbated an old 

problem of inexperienced labour and in any event pre-dates the making of the 

Award.55  What is new, however, are the recent regulatory schemes for licensing 

labour hire providers.56  These will presumably improve the level of compliance with 

workplace laws by labour hire providers. 

38. Finally, the Union Parties have not explained why the inevitable increase in 

remuneration for the substantial cohort of workers in the industry who are not 

competent can be justified by work value reasons. 

39. Thus, the Union Parties have failed to establish a case for amending the Award. 

40. But even if the Commission accepts the Union Parties’ evidence and finds that an 

amendment to the Award is necessary, the Union Parties have failed to show why a 

piecework-based safety net with an uplift is inappropriate as a concept.  At its highest, 

all that their evidence shows is that the practical application of the current piecework 

provisions may disadvantage employees because piecework rates are, in practice, 

being set too low.  But that is not a reason to throw out the whole concept of a 

piecework-based safety net, rather it is a reason to vary clause 15 to provide 

mechanisms that will improve the implementation of the concept. 

41. Thus, AFPA submits that, for the reasons identified above, the concept of a 

piecework-based safety net with a 15% uplift is sound and meets the unique needs of 

the horticulture industry, where product is often highly perishable and must be picked 

within a narrow time window to maximise yield, quality and pricing.  If any amendment 

were necessary, it would be to improve the practical implementation of that concept 

through additional machinery provisions.  This is what AFPA’s proposed alternative 

variation seeks to do. 

E AFPA’s proposed alternative variation  

42. AFPA proposes an alternative variation for the Commission’s consideration if the 

Commission were to form the view that the current piecework provisions need to be 

                                            
55  For example, the AWU’s expert, Dr Underhill, states in her report that “working holiday makers” 

(WHMs) entered the horticulture labour market in the early 2000s and made up 20-30% of the 
workforce by 2006.  She also notes that the option of a second-year visa for WHMs who 
completed 88 days of specified (mostly rural) work in their first year, to encourage WHMs to 
perform harvesting work, was added in 2005: Report on Piece Rates in the Australian 
Horticulture Industry of Dr Elsa Underhill [12]. 

56  Labour Hire Licensing Act 2018 (Vic); Labour Hire Licensing Act 2017 (Qld); Labour Hire 
Licensing Act 2017 (SA); and Labour Hire Licensing Act 2020 (ACT). 
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varied.  The proposed alternative variation is designed to preserve the concept of a 

piecework-based safety net with an uplift of earnings for competent pieceworkers 

compared to timeworkers, but provide additional implementation machinery to support 

the transparent and consistent application of piecework rates. 

43. The proposal has five major parts, which can be either combined or chosen from. 

44. First, the Award could prescribe a specific process that must be used to determine 

the piecework rate, along the following lines: 

a) The employer must identify the cohort of competent employees, with “competent 

employee” to be defined as someone who is suitable, sufficient or adequate to 

perform the work.  The definition would also make it clear that the employee need 

not be “proficient” to be competent.  This part of the variation will provide specific 

guidance to employers as to how to set the competence threshold having regard 

to the complexity of the work and other factors.  Importantly, an employee would 

be deemed to be competent after they have been performing the task for a 

prescribed period (indicatively, 4 weeks as a catch-all outer limit); 

b) The employer must calculate (or, in the case of the initial setting of the piecework 

rate, estimate): 

i. the total output57 of the cohort of competent employees in a relevant period; 

(Total Output); and 

ii. the total combined hours of work of this cohort during the same relevant 

period (Total Hours); 

c) The employer must divide the Total Output by Total Hours to obtain the Average 

Hourly Output of a Competent Worker; 

d) For each applicable classification and type of employment, the employer must 

take the applicable minimum hourly rate, add 15% and then divide by the Average 

Hourly Output of a Competent Worker.  The result is the minimum piecework rate. 

45. Secondly, the employer could be required to review and adjust the piecework rate at 

prescribed intervals (say, every pay period) to make sure that it is set appropriately.   

                                            
57  Measured in an appropriate unit, such as punnet, bucket, kilogram, etc.  
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46. Thirdly, to provide further protection to novice employees who have not yet become 

competent, the employer could be required to pay these employees at the level of the 

slowest competent employee.   

47. Fourthly, the employer could be required to keep a record of all hours worked by a 

pieceworker, as well as the calculations set out above. 

48. Fifthly, the Award could make it clear that the employer is required to pay a 

pieceworker at the applicable minimum hourly rate (instead of the piecework rate) for 

any work that does not yield any piecework output and is not an inherent part of the 

piecework. 

49. AFPA submits that this proposal addresses the issues raised by the Union Parties 

while preserving and continuing the concept of a piecework-based safety net with an 

uplift, which is important to both employers and employees in the horticulture industry. 

 

 

11 June 2021 

Richard Dalton QC 

Dimitri Ternovski 

Counsel for AFPA 
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Horticulture Award 2020 

Rosie Ayliffe  

Statement  

I'm aware a crop needs to be brought in within a specific time and productivity is paramount 
to a farmer. 

 But when that crop is being picked by Australian workers, miraculously the need for decent, 
competitive rates of pay is factored in. The 88 days provides an endless supply of naive, 
employable young people who can be bullied and threatened into productivity with seemingly 
no requirement for funds. 'They just phone home when they run out, or live on nothing'. This 
is Australia's shame, as in fact this underpayment is in itself just another factor in making 
these people vulnerable to abuse. Covid has taught us that decent rates of pay does not 
significantly affect prices of the product on the shelf. The money was always pocketed by 
unscrupulous contractors.  

 I will personally do my best to ensure that every time a family needs to find funds to rescue 
another underpaid family member in Australia, they recognise that this is because of gross, 
mass exploitation. But if the shame of this were enough, Australia would have acted by now. 
What is required is another Childers, another Morecambe Bay. Only then will you wake up to 
the shame of your scams, your schemes, your criminality and abuse. You need to own this 
Australia, before your shame is too great for a nation to turn it's back. 
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Justice Iain Ross  
President Fair Work Commission 
E-mail: amod@fwc.gov.au

Dear Justice Ross,  

My name is Andrew Bretherton I run 88 Days and Counting, 

88 Days and Counting an organisation campaigning to raise awareness around Working 
Holiday Makers’ financial exploitation, emotional and sexual abuse caused by the mandatory 
Australian Federal Governments Working Holiday Visa Program. Our organisation has a 
member base of 28,100 working holiday makers and allies.  

88 Days and Counting supports The Australian Workers’ Union’s application to vary clause 
15.2 Pieceworker Rates in the Horticulture Award 2020 under section 158 of the Fair Work 
Act 2009.  

Piece rate in its original form was meant to be 15% above the minimum award casual rate 
(or 20% more in the wine industry). However, what we are finding is that workers are in-fact 
not earning more than the award wage and instead many are earning well below this 
amount.    

Fair Work Australia states that under the Horticulture Award, an agreed piecework rate must 
allow the ‘average competent employee’ to earn at least 15% more per hour than the 
relevant minimum hourly rate in the award for the employee’s employment type and 
classification. Under the Wine Award, an agreed piecework rate must allow an employee of 
‘average capacity’ to earn at least 20% more per hour than the relevant minimum hourly rate 
in the award for the employee’s employment type and classification: Pay & piecework rates - 
Horticulture Showcase - Fair Work Ombudsman 

Pay & piecework rates - Horticulture Showcase - Fair 

Work Ombudsman 

Find information on pay and piecework rates in the horticulture 

industry. 

It’s sexist and discriminatory. Piece rates punish women and people with disabilities as they 
aren't able to earn as much as able bodied men (due to evolutionary sexual dimorphism). 
This can make it almost impossible for women and non able bodied people to earn equal 
pay as men. Workplace Relations Act 1996 contains strong provisions requiring that employers pay
male and female employees equal remuneration for work of equal value. Currently there are no 
provisions to ensure this happens when it comes to piece rates. 

It also punishes competent workers who are highly productive due to the competitive nature 
of piece rates. Employers can manipulate the picking rate, promoting favoritism among 
workers which benefits only a small minority of workers.  

If a majority of workers meet the picking standard set by the farmer, due to averaging the 
piece rate will then be lower even though the workers’ productivity is now higher. This means 
that the “faster” more experienced worker will now earn much less, incentivising 
incompetence. 
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Piece rates are also not set and are at the discretion of farmers, meaning these rates can 
fluctuate from one far to another and over the course of a day. For example workers can be 
told at the start of the day the piece rate is $0.89 per bucket, then at lunch time they can be 
told they are being “too efficient” and the piece rate and advised that the rate will be reduced 
to 50c for the rest of the day. 
 
Furthermore, “Collective piece rates”  are also offered to workers who are paired up with 
another worker. Although piece rates are meant to be offered on an individual basis, what 
we are generally seeing happening on farms is workers are paired in groups. This means 
that faster workers are earning a lower wage and this means they are often less than the 
award wage. Also If a faster worker is paired with a slower worker or in a group that has 
more inexperienced workers that are undertaking training they can earn much more than 
their counterparts, while their colleagues are stuck earning much less unable to meet the 
more experienced workers picking rate. 
  
Because of issues with extremely low pay we have seen incidents of workplace bullying, 
bucket stealing, sabotage. We also see farmers not adhering to minimum work safety 
standards and workers often take shortcuts in a desperate attempt to earn a living wage.  
 
We strongly recommend the inquiry should seek to:  
 

• Abolish the 88 days working holiday visa requirement for working holiday 
makers in Australia. It is currently used as an expolitive loophole to indenture 
working holiday visa holders into unfair work and modern slavery. 

• The introduction of a minimum hourly wage for all workers 
• Abolish piece rates  
• Reform and implement new regulations, including a directory of best practice, 

and employer registry (so unscrupulous employers can be removed from 
access to whv holders)  across the Working Holiday Visa Program.  

 
 
 
 

Case study: Apsara (farm work December 1993 - February 1994) 
Location: Greater Shepparton Area including Mooroopna, Tatura and Ardmona 
Picking: Tomatoes & Plumes 
 

My friend and I decided at the end of our first year at university to look for jobs that were 
posted on our university job board. The only jobs left were fruit picking in the greater 
Shepparton region. So we called one of the farms located in Tatura that was offering work 
and were offered tomato picking work straight away. 
 
We were told that we would be paid $60.00 per tonne of tomatoes. He also said that an 
average picker was able to pick at least 2 tonnes of tomatoes. We thought at that point 
that we would be able to do this and agreed to start work the following week. We also 
asked about transportation as neither of us drove or owned a car. He told us that if we 
stayed in a caravan park in Shepperton we would be able to get a lift to the farm. So we 
booked into the caravan park. 
 
We arrived at the caravan park on the weekend prior to the week we were commencing 
work and made enquiries about the person who could give us a lift and met with him to 
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arrange to get a lift to our new work place the upcoming Monday. We were advised that 
we would need  to pay the man $5 each (the farmer never told us that we would need to 
pay this amount of money for  a lift).  
 
On Monday we arrived at the farm at 5:30 am for an induction and were shown where we 
were picking, the types of tomatoes to pick and how to pick the tomatoes. 
 
This work was back breaking, and soon the sun would rise and we would pick throughout 
the day till 3:00 pm/4:00 pm under the sun. Temperatures would soar and  on many days it 
would get up to 38 degrees. Also we soon discovered that neither were able to pick more 
than a tonne of tomatoes a day. This meant that the maximum each of us earnt picking 
tomatoes was $60 per day. 
 
The same happened when we were offered work picking plums. While the farmer claimed 
that we would be able to pick a minimum of two tonnes per day, the reality was that neither 
of us were able to pick more than a tonne. 
 
We were then offered work clearing greenhouses for $100 per day. My friend  and I were 
excited because we were getting a pay rise. However, we were never warned by the 
farmer that the work would be very dangerous and that there would be snakes in the 
greenhouses. On arrival at the farm we were given gumboots and advised that we needed 
to stomp around so that snakes would clear away. The only protection we had were 
gumboots. 
 
The work across these farms was backbreaking, highly exploitative, at times dangerous 
and itinerant in nature. Often we would get to the end of a day  only to be informed  by the 
farmer that there was no more work. This meant we would have to scramble to find work 
for the upcoming days. 
 
This meant that on all the farms that my friend and I worked on we were often the only 
Australians. It seemed that the farmers had a preference for younger, less experienced 
workers, as well as backpackers and migrant workers. This work experience over eight 
weeks made me realise why many locals did not want to do this work and I also noticed a 
reluctance by the farmers to offer work to locals as well. They would make disparaging 
comments about locals but looking back I realise this is because locals knew their work 
rights and they were more likely to exert them. 
 
When we finished up in February 1994 my friend and I were so excited to be getting off the 
farms and back to our lives in Melbourne. I never really looked back and often felt I was 
lucky as I did not have a single mishap on the job.  
 
However, in January 2021 a number of Medevac refugees were released by the Australian 
government without any financial support after nearly 8 years of onshore and offshore 
detention. So they desperately needed to find work. I was told there was a lot of farm work 
picking pears and apples in regional Victoria. 
 
When I made enquiries on the behalf of the refugees I was advised that picking rates were 
between $38 - 42 for 460 kg of apples or pears. I was shocked as nearly 30 years had 
passed since my time picking to find that pay rates had not improved much in this period.  
 
When I expressed my concern to the organiser, he said that good pickers can pick 5 - 6 
bins per day (2.3 - 2.7 tonnes). I know from my own personal experience that most people 
would not be able to do this.  
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Furthermore, even if someone is able to pick up to 5 bins per day they would be earning 
less than the daily minimum wage for casual work which currently is $198 per day (for an 
eight hour shift). 

 
 

Case study: Tag (farm work January 2019 - current) 
Location: Mildura, Bendigo 
Picking: figs, grapes, oranges/mandarins 
Trimming: Grapes  
 
I arrived in Melbourne, Australia on a Working Holiday Visa in January 2019 and started 
my first farm job picking figs in Mildura 2 weeks later. It took me almost 6 months to 
complete my 88 days, and a full year to complete my 6 months to get a third-year Working 
holiday Visa- working at a piece rate.  
 
About the wages: When I was in Mildura it was really bad, because of piece rate work. The 
Australian government and the law will always legitimise the fact you are working 8 hours 
for $50...  I worked for $0.40 for a box of figs, $20-$30 for a bin of oranges, $1.14 for a box 
of Table grapes trimmed. 
 
We never knew what the piece rate would be before two hours into our shift. The rate 
would fluctuate throughout the day. During my first months in Mildura I was promised that 
my work would count towards my 88 days but at the end of the day it turned out to be a 
cash in hand job. The farmers and the contractors I was working for were dishonest and 
were taking advantage of us workers.  
 
I don't feel like I've been treated as sh*t but I have to admit I feel that way because I know 
where I am. I'm a black person born in Africa who grew up in France. Being a foreigner, 
racism, doing the job locals don't wanna do, I know it.  The sh*tty salary, the sh*tty 
accommodations, the sh*tty supervisor, the sh*tty farmer, I expected it. I had no problem 
with that.  
 
What makes me feel really sh*tty is to know that even the law isn't on my side. It makes 
me feel sick that the Australian government knows the backpackers' situation during the 
88 days, but they close their eyes. It makes me feel insignificant to know that Fair Work 
can not help me when I have trouble with my piece rate. 
 
I spent months gathering evidence of wage theft which I then submitted to Fair Work 
regarding a fig farm near Mildura dealing with some bad contractors and cheap piece work 
wages. I provided Fair Work with the evidence they need to spot a bad farm/contractor. 
After months of phone calls and email exchanges, they said my case cannot be 
investigated at the moment because of Covid-19 so they had to close it. I then asked them 
to investigate the farm after Covid-19 restrictions were lifted to which they answered: 
“That’s not how it works. We have to close a case if we can't investigate immediately 
because that allows us to open a new one.”  

 
Sincerely 
 Andrew Bretherton 
Mob:
 
Email:  
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Fair Work Act 2009
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – application to vary an award

[1] On 16 December 2020, the Australian Workers’ Union (AWU) made an application to 
vary the Horticulture Award 2020 (the Horticulture Award).

[2] In a Statement1 published on 2 July 2021, parties were directed to file a short written 
submission indicating:

 any opposition to the UWU’s application for a confidentiality order

 any opposition to the AWU’s applications for orders to produce, and

 which witnesses would be required for cross-examination, how long the cross-
examination of each witness was expected to take, and any witness availability 
issues.

[3] In response to the 2 July Statement the Commission received short written 
submissions from the following interested parties:

 Ai Group

 Australian Fresh Produce Alliance (AFPA)

 AWU

 National Farmers Federation (NFF)

 United Workers’ Union (UWU)

                                               
1 [2021] FWC 3838.

[2021] FWC 3958

STATEMENT AND DIRECTIONS
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[4] A mention was held on 7 July 2021, the purpose of which was to discuss the 
scheduling of witness evidence and the other matters raised in the 2 July Statement. 

[5] The following interested parties appeared at the mention on 7 July 2021:

 Ai Group

 AFPA

 AWU

 NFF

 UWU

[6] The transcript of the mention is available here.

[7] No party contested the UWU’s application for a confidentiality order or the AWU’s 
applications for orders to produce.

[8] The application for a confidentiality order in respect of ‘Witness 1’ is granted. A copy 
of the order is attached at Attachment A to this Statement. 

[9] The applications for orders to produce are granted. The documents in response to these 
orders are to be filed with the Commission and provided to the AWU and UWU legal 
representatives by no later than 9:30am on Wednesday, 14 July 2021. A copy of each of the 
orders to produce are attached at Attachment B.

[10] A proposed timetable for the hearing of oral evidence is attached to this statement at 
Attachment C (Proposed Timetable). The following witnesses have not been requested for 
cross-examination and hence are not mentioned in the Proposed Timetable:

 Niko Karhu, and

 Rodney McDonald

[11] The witness statements in respect of these witnesses may be tendered from the bar 
table.

[12] As advised at the Mention, the Commission has published the following documents 
prepared by the staff of the Commission:

 Information Note Piecework

 Information Note Agriculture, forestry and fishing

 Research reference list

[13] It is anticipated that a summary of submissions filed to date will be published in the 
week commencing 19 July 2021.

[14] An electronic court book has been prepared and will be published later this week.

[15] The following directions are made:
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1. In accordance with the Proposed Timetable, the hearing listed for Wednesday, 14 July 
2021 is vacated. 

2. Interested parties are to provide any comments on the Proposed Timetable by no later 
than 4.00pm, Friday 9 July 2021.

3. Any objections to any of the witness statements filed in the proceeding are to be 
lodged by no later than 4.00pm, Friday 9 July 2021.  Each objection should identify 
the witness, the paragraph(s) the subject of the objection, and a brief description of the
nature of the objection.

4. The parties are encouraged to discuss potential objections to the evidence and 
endeavour to reach agreement on the manner in which any contested issues are to be 
addressed. Any agreement is to be filed by 4.00pm on Friday 9 July 2021. In the 
event that the parties are unable to reach an agreement as to any objections to the 
evidence the Full Bench will convene a hearing at 4.30pm on Monday 12 July 2021
to hear and determine any disputed issues.

5. The Hearings listed for 13, 15 and 16 July will be conducted via Microsoft Teams. 
During the course of the Mention the NFF advised that some witnesses may have poor 
internet connection. The NFF and any other party who anticipates some witnesses may 
have difficulty utilising Microsoft Teams are to notify Chambers at 
chambers.ross.j@fwc.gov.au by no later than 4.00pm, Friday 9 July 2021. Witnesses 
with internet problems will be dialled into the proceedings via telephone. A Notice of 
Listing containing further details shall be issued in due course.

6. Closing written submissions from all interested parties are to be filed by no later than 
4.00pm on Monday 26 July 2021. The closing submissions are to: set out the findings 
sought by each party by reference to the evidence (cross-referencing the witness, 
exhibit paragraph and transcript); and address any issues arising in respect of the 
information statements, research reference list and submissions summary published by 
the Commission.

7. The matter will be listed on Friday, 30 July 2021 at 9.30am. The purpose of this 
hearing will be to provide interested parties with an opportunity to respond to the 
closing written submissions.

[16] If any of the matters in the Statement require any clarification the matter can be the 
subject of a further mention.

[17] Interested parties are encouraged to subscribe to receive notifications on the 
subscription services page of the Commission’s website. Any questions about the subscription 
service can be sent to amod@fwc.gov.au.

PRESIDENT

Printed by authority of the Commonwealth Government Printer
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ATTACHMENT A – CONFIDENTIALITY ORDER
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Fair Work Act 2009
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – application to vary an award – confidentiality order – Witness 1

Pursuant to s.594 of the Fair Work Act 2009 (Cth), it is ordered that: 

1. The name and address of the person who is described as Witness 1 in the witness 
statement filed by the United Workers’ Union on 19 March 2021 in this proceeding 
(the Confidential Information) are to be kept confidential and no person shall publish 
or otherwise disclose the Confidential Information. 

2. No person shall be permitted to access any document which contains the Confidential 
Information, or any document from which the Confidential Information may be 
discovered, on the file of the Fair Work Commission (Commission) in this proceeding. 

3. Any part of the hearing of this proceeding in which Witness 1 is required to give 
evidence will be held in private, although a party to this proceeding will not be 
excluded from the hearing. 

4. Any transcript of this proceeding must not be published to the extent that it records the 
Confidential Information. 

5. Any decision of the Commission in this proceeding will not record the Confidential 
Information.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731435

ORDER
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ATTACHMENT B – ORDERS TO PRODUCE
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Matthew Bentham

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Matthew 
Bentham provide to the Fair Work Commission (Commission) the following documents, 
records and other information:

1. Pay slips or other pay records for pieceworkers engaged to pick citrus fruits on the 
farms operated by Top Citrus in Gayndah for the month of April 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick citrus fruits on the farms operated by Top Citrus in Gayndah for the month 
of April 2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick citrus fruits on the farms operated by Top Citrus in Gayndah for the month of 
April 2021. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick citrus fruits on the farms operated by Top Citrus in 
Gayndah during the 2019, 2020 or 2021 financial years.

PR731437

ORDER
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B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Reginald Brown

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Reginald Brown 
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for pieceworkers engaged to pick apples, pears or 
cherries at Sassafras Orchards for the month of April 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick apples, pears or cherries at Sassafras Orchards for the month of April 2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick apples, pears or cherries at Sassafras Orchards for the month of April 2021.

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick apples, pears or cherries at Sassafras Orchards 
during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731438

ORDER

3295
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Michelle Distill

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Ms Michell Distill
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for pieceworkers engaged to pick apples on the farm 
operated by Ms Distill in Spreyton for the month of April 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick apples on the farm operated by Ms Distill in Spreyton for the month of 
April 2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick apples on the farm operated by Ms Distill in Spreyton for the month of April 
2021. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick apples on the farm operated by Ms Distill in 
Spreyton during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731439

ORDER
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Leleiga Fetui

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Leleiga Fetui
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for work performed by Leleiga Fetui at Silver 
Orchards from 4 October 2020 to 2 May 2021.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731441

ORDER

3297
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Gaetano Gaeta

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Gaetano Gaeta 
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for pieceworkers engaged to pick cherries or apples 
on the farm operated by Mr Gaeta in Orange for the month of December 2020. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick cherries or apples on the farm operated by Mr Gaeta in Orange for the 
month of December 2020. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick cherries or apples on the farm operated by Mr Gaeta in Orange for the month 
of December 2020. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick cherries or apples on the farm operated by Mr Gaeta 
in Orange during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731442

ORDER
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Anthony Kelly

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Anthony Kelly 
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for pieceworkers engaged to pick apples or berries 
for N & A Group at its Batlow farms for the month of March 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick apples or berries for N & A Group at its Batlow farms for the month of 
March 2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick apples or berries for N & A Group at its Batlow farms for the month of March 
2021. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick apples or berries for N & A Group at its Batlow 
farms during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731443

ORDER

3299
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Brent McClintock

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Brent 
McClintock provide to the Fair Work Commission (Commission) the following documents, 
records and other information:

1. Pay slips or other pay records for pieceworkers engaged to pick apples for 
Pinnacle Fine Foods at its Tamar Valley farms for the month of April 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick apples for Pinnacle Fine Foods at its Tamar Valley farms for the month of 
April 2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick apples for Pinnacle Fine Foods at its Tamar Valley farms for the month of 
April 2021. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick apples for Pinnacle Fine Foods at its Tamar Valley 
farms during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731444

ORDER

3300

3300

mailto:amod@fwc.gov.au


[2021] FWC 3958

16

Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Jonathan Moss

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Jonathan Moss 
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for pieceworkers engaged to do ‘tree work’ for 
Mossmont Nurseries at Warburn for the month of February 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to do ‘tree work’ for Mossmont Nurseries at Warburn for the month of February 
2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
do ‘tree work’ for Mossmont Nurseries at Warburn for the month of February 
2021. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to do ‘tree work’ for Mossmont Nurseries at Warburn 
during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731446

ORDER

3301

3301
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Fair Work Act 2009
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Anne Reardon

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Ms Anne Reardon 
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for pieceworkers engaged to pick apples or cherries 
on the farm operated by AM & AK Reardon in the Huon Valley for the month of 
February 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick apples or cherries on the farm operated by AM & AK Reardon in the Huon 
Valley for the month of February 2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick apples or cherries on the farm operated by AM & AK Reardon in the Huon 
Valley for the month of February 2021. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick apples or cherries on the farm operated by AM & 
AK Reardon in the Huon Valley during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731447

ORDER

3303

3303
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Han Shiong Siah

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Han Shiong Siah
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for pieceworkers engaged to pick mangoes for 
Tropical Primary Products at its Lambells Lagoon farms for the month of October 
2020. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick mangoes for Tropical Primary Products at its Lambells Lagoon farms for 
the month of October 2020. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick mangoes for Tropical Primary Products at its Lambells Lagoon farms for the 
month of October 2020. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick mangoes for Tropical Primary Products at its 
Lambells Lagoon farms during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731448

ORDER

3304

3304
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Catherine Silverstein

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Ms Catherine 
Silverstein provide to the Fair Work Commission (Commission) the following documents, 
records and other information:

1. Pay slips or other pay records for pieceworkers engaged to pick apples or pears on 
the farm operated by M and CF Silverstein in the Goulburn Valley for the month 
of April 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick apples or pears on the farm operated by M and CF Silverstein in the 
Goulburn Valley for the month of April 2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick apples or pears on the farm operated by M and CF Silverstein in the Goulburn 
Valley for the month of April 2021. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick apples or pears on the farm operated by M and CF 
Silverstein in the Goulburn Valley during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731449

ORDER
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Glenn Trewin

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Glenn Trewin 
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for pieceworkers engaged to pick baby broccoli for 
Bulmer Farms Pty Ltd at its Lindenow Valley farms for the month of March 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick baby broccoli for Bulmer Farms Pty Ltd at its Lindenow Valley farms for 
the month of March 2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick baby broccoli for Bulmer Farms Pty Ltd at its Lindenow Valley farms for the 
month of March 2021. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick baby broccoli for Bulmer Farms Pty Ltd at its 
Lindenow Valley farms during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731450

ORDER
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Richard Eckersley

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Richard 
Eckersley provide to the Fair Work Commission (Commission) the following documents, 
records and other information:

1. Pay slips or other pay records for pieceworkers engaged to pick citrus fruits or 
avocados at Yambellup Estate in Harvey for the month of May 2021. 

2. Pay slips or other pay records for pieceworkers engaged to pick citrus fruits or 
avocados at Yambellup Estate in Harvey for the month of May 2021. 

3. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick citrus fruits or avocados at Yambellup Estate in Harvey for the month of 
May 2021. 

4. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick citrus fruits or avocados at Yambellup Estate in Harvey for the month of May 
2021. 

5. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick citrus fruits or avocados at Yambellup Estate in 
Harvey during the 2019, 2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731452

ORDER
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Peter Cornish

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Peter Cornish 
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Copies of the documentary evidence relied upon for the statement: “Tasmanian 
season fruit pickers consistently earn well above 15% more than the minimum 
hourly rate.”

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731453

ORDER
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Nicholas King

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Nicholas King 
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for pieceworkers engaged to pick berries for the 
Costa Group for the month of May 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick berries for the Costa Group for the month of May 2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick berries for the Costa Group for the month of May 2021. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick berries for the Costa Group during the 2019, 2020 or 
2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731454

ORDER
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Fair Work Act 2009 
s.158—Application to vary or revoke a modern award

Horticulture Award 2020
(AM2020/104)

Agricultural industry

JUSTICE ROSS, PRESIDENT MELBOURNE, 7 JULY 2021

Horticulture Award 2020 – order to produce – Andrew Griggs

A. Pursuant to s.590(2) of the Fair Work Act 2009, it is ordered that Mr Andrew Griggs 
provide to the Fair Work Commission (Commission) the following documents, records and 
other information:

1. Pay slips or other pay records for pieceworkers engaged to pick apples for 
Lucaston Park Orchards for the month of April 2021. 

2. Any documents recording the hours and/or days of work of pieceworkers engaged 
to pick apples for Lucaston Park Orchards for the month of April 2021. 

3. Any documents recording the average hourly earnings of pieceworkers engaged to 
pick apples for Lucaston Park Orchards for the month of April 2021. 

4. Any documents recording the assessment or monitoring of piece rates paid to 
pieceworkers engaged to pick apples for Lucaston Park Orchards during the 2019, 
2020 or 2021 financial years.

B. The documents are to be provided by electronic means, sent by email to 
amod@fwc.gov.au and to the legal representatives of the AWU and UWU by no later than 
9.30am, Wednesday 14 July 2021.

PRESIDENT

Printed by authority of the Commonwealth Government Printer

PR731456

ORDER
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ATTACHMENT C – PROPOSED TIMETABLE

AM2020/104 – Horticulture Award - Timetable for oral hearing of evidence

Tuesday, 13 July 2021

TIME WITNESS
9:30 – 10:30

(AWU witnesses)

Anthony Bevan
Darren Cameron
Philip Gourlay
Ron Cowdrey
Shane Roulstone
Steven Carter
Suliman Ali

10:30 – 10:45 Break
10:45 – 11:30

(AWU witnesses) 

Chee Sing Ee2

Hsu3

Xueliang Wang4

11:30 – 12:00

(AWU witness) 

Thomas Costa

12:00 – 12:30

(UWU witnesses)

Witness 15 (evidence is subject of a confidentiality 
order)
George Robertson
Lachlan Wakefield

12:30 – 2:00 Break
2:00 –

(UWU witness)

Dr Joanna Howe

Wednesday, 14 July 2021

9:30 – Response to Notices to Produce due.

                                               
2 Requires a Mandarin interpreter.
3 Requires a Mandarin interpreter.
4 Requires a Mandarin interpreter.
5 Requires a Malay interpreter.

3311
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Thursday, 15 July

TIME WITNESS
11:00 – 12:30 

(UWU witness)

Dr Elsa Underhill

12:30 – 1:30 Break
1:30 – 4:30 

(NFF witnesses)

Anne Reardon
Anthony Kelly
Ben Rogers
Brent McClintock
Christian Silverstein
Glenn Trewin

Friday, 16 July 2021

TIME WITNESS
9:30 – 12:00

(NFF witness)

Guy Gaeta
Han Shiong Siah
Jonathan Moss
Leleiga Fetui
Matthew Benham
Michelle Distill
Reginald Brown
Richard Eckersley

12:00 – 12:30

(AFPA witness)

Nicholas King

12:30 – 2:00 Break
2:00 -  

(AFPA witness)

Greg Houston

3312
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Fair Work Act 2009  
s.158—Application to vary or revoke a modern award 

Horticulture Award 2020 
(AM2020/104) 

Agricultural industry 

JUSTICE ROSS, PRESIDENT MELBOURNE, 2 JULY 2021 

Horticulture Award 2020 – application to vary an award 
 
1. Background 
 
[1] On 16 December 2020, the Australian Workers’ Union (AWU) made an application to 
vary the Horticulture Award 2020 (the Horticulture Award). The application was published on 
the Commission’s website on the same day. A separate webpage was established for the matter 
and subscribers to the Horticulture Award were notified of the application. 
 
[2] Directions were then issued on 18 December 2020 for the filing of material and hearing 
of this matter. On 17 February 2021, the Commission received correspondence from the United 
Workers’ Union (UWU) seeking an additional 2 weeks for filing. The request was granted and 
a further Statement and Directions were issued.1 
 
[3] On 4 March 2021 the Commission received correspondence from the AWU seeking to 
extend the filing dates. The request was granted and amended directions were issued on 5 March 
2021.2  
 
[4] In accordance with the amended directions, the following material was filed: 
 

AWU 
 

• Submissions 
• Expert report from Dr Elsa Underhill with 20 attachments3  
• Affidavit from Thomas Costa4 

1 [2021] FWC 952. 
2 [2021] FWC 1213. 
3 Page 48. 
4 Page 1965. 

[2021] FWC 3838 

STATEMENT 

3313

3313

https://www.fwc.gov.au/documents/awardmod/variations/2020/am2020104-application-awu-151220.pdf
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am2020104-dir-181220.pdf
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am2020104-corr-awu-17022021.pdf
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/2021fwc952.pdf
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am2020104-corr-awu-040321.pdf
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https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am2020104-sub-awu-190321.pdf
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/2021fwc952.pdf
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/2021fwc1213.pdf


• Statement from Anthony Beven5 
• Statement from Darren Cameron6 
• Statement from Philip Gourlay7 
• Statement from Ron Cowdrey8 
• Statement from Shane Roulstone9 
• Statement from Steve Carter10 
• Statement from Suliman Ali.11  

 
UWU 

 
• Submissions 
• Witness statement of Dr Joanna Howe12 
• Witness statement of Mr George Robertson13 
• Witness statement of Mr Rodney Noel McDonald14 
• Witness statement of ‘Witness 1’. 

 
[5] The UWU’s witness statement of ‘Witness 1’ was the subject of an application for a 
confidentiality order pursuant to ss.593 and 594 of the Fair Work Act 2009 (Cth).  On 24 March 
2021 we issued a Statement summarising the confidentiality application and indicating that the 
application would be considered at a subsequent mention.15  
 
[6] On 26 May 2021, we received correspondence from the NFF seeking to extend the filing 
dates. The request was granted and further amended directions were issued on 27 May 2021: 
 

“• Any parties opposing the AWU’s application to file evidence and submissions by 11 June 
2021.  

 
• AWU and those supporting its application to file reply evidence and submissions by 2 July 

2021.  
  

• The matter is listed for Mention at a date/time after the 2 July 2021, on a suitable date (as 
determined by the Commission).  

 
• The matter be subject of an oral hearing on 13, 14, 15 July 2021 (with 16 July 2021 reserved) 

commencing at 9am.’ 
 

5 Page 1896. 
6 Page 1919. 
7 Page 2071. 
8 Page 2067. 
9 Page 2077. 
10 Page 1922. 
11 Page 1852. 
12 Page 27. 
13 Page 315. 
14 Page 328. 
15 [2021] FWC 1593. 
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[7] The mention was subsequently listed for 7 July 2021.  
 
[8] The Commission received submissions in support of the AWU application from the 
following parties: 
 

• Australian Council of Social Service (30 March 2021) 
• Victorian Government (11 April 2021) 
• West Australian Government (25 May 2021) 
• Uniting Church in Australia (10 June 2021) 
• 88 Days and Counting (11 June 2021)  

 
[9] The Commission received the submissions opposing the AWU’s application from the 
following interested parties: 
 

• Payne’s Farm Contracting Pty Ltd (21 May 2021) 
• Fruit Growers Tasmania (28 May 2021) 
• Ai Group (2 June 2021) 
• Lucaston Park Orchards (10 June 2021) 
• AFPA (11 June 2021): 

o Submissions 
o Witness Statement of Mr Nicolas King 
o Expert Report of Mr Greg Houston  

• NFF (11 June 2021): 
o Submissions 
o Witness Statement of Mr Anthony (Tony) Kelly 
o Witness Statement of Mr Ben Rogers. 
o Witness Statement of Mr Brent McClintock 
o Witness Statement of Mr Glenn Trewin 
o Witness Statement of Mr Guy Gaeta 
o Witness Statement of Mr Han Shiong Siah 
o Witness Statement of Mr Jonathan Moss 
o Witness Statement of Mr Leleiga Fetui 
o Witness Statement of Mr Matthew Benham 
o Witness Statement of Mr Reginald John Brown 
o Witness Statement of Mr Richard Eckersley 
o Witness Statement of Ms Akata Uata 
o Witness Statement of Ms Anne Reardon 
o Witness Statement of Ms Christine (Rein) Silverstein 
o Witness Statement of Ms Michelle Distill 

  
[10] On 2 July the Commission received submissions and evidence in reply from the AWU 
as follows: 
 

• Submissions 
• Reply Statement of Anthony Beven 
• Reply Statement of Steven Carter 
• Further Affidavit of Thomas Costa 
• Witness Statement of Hsu 
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• Witness Statement of Chee Sing Ee 
• Witness Statement of Xueliang Wang 
• Reply Report from Dr Elsa Underhill with 5 attachments. 

 
[11] On 2 July the Commission received correspondence from the UWU seeking an 
extension to file submissions and evidence in support of the AWU application. The extension 
was granted, and the UWU was given until 12noon on Monday, 5 July 2021 to file submissions 
and evidence. Notwithstanding, the Commission received the following witness statements 
from the UWU on the same day: 
 

• Further Witness Statement of Rodney McDonald 
• Witness Statement of Lachlan Wakefield 
• Witness Statement of Niko Karhu 

 
[12] On 29 June, the Commission received a series of applications from the AWU for orders 
for production of documents, records or information. The AWU sought orders for production 
from the following witnesses: 
 

NFF witnesses: 
 

• Anne Reardon 
• Anthony Kelly 
• Brent McClintock 
• Catherine Silverstein 
• Gaetano Gaeta 
• Glenn Trewin 
• Han Shiong Siah 
• Jonathan Moss 
• Leleiga Fetui 
• Matthew Benham 
• Michelle Distill 
• Reginald Brown 
• Richard Eckersley 

 
AFPA witness: 

 
• Nicholas King 

 
Fruit Growers Tasmania Inc. witness: 

 
• Peter Cornish 

 
Lucaston Park Orchards witness: 

 
• Andrew Griggs 

 
[13] With two exceptions, the applications sought the following documents from the 
witnesses regarding their respective workplaces: 
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• Pay slips or other pay records 
• Any documents recording the hours and/or days of work 
• Any documents recording the average hourly earnings, and 
• Any documents recording the assessment or monitoring of piece rates paid. 

 
[14] The two exceptions were: 
 

• The application concerning Mr Leleiga Fetui only sought pay slips or other pay 
records for worked he performed at Silver Orchards from 4 October 2020 to 2 May 
2021.  

 
• The application concerning Mr Peter Cornish sought copies of the documentary 

evidence relied upon for the statement ‘Tasmanian season fruit pickers consistently 
earn well above 15% more than the minimum hourly rate’.  

 
2. Next steps 
 
[15] Any party opposing the application for a confidentiality order referred to at [5] above is 
to file a short written submission in support of its position by no later than 4PM (AEST), 
Tuesday 6 July 2021.  
 
[16] Any party opposing any of the applications for orders to produce referred to at [11] – 
[13] above is to file a short written submission by no later than 4PM (AEST), Tuesday 6 July 
2021. 
 
[17] A Mention is listed for 7 July 2021. The purpose of the mention is to discuss the 
scheduling of witness evidence. Interested parties are to file a short note addressing the 
following matters by no later than 4PM (AEST), Tuesday 6 July 2021: 
 

• which witnesses will be required for cross-examination 
 

• how long the cross examination of each witness is expected to take, and 
 

• any witness availability issues.  
 
[18] Interested parties are encouraged to subscribe to receive notifications on the subscription 
services page of the Commission’s website. Any questions about the subscription service can 
be sent to amod@fwc.gov.au. 
 
 
 
 
 
PRESIDENT 
 
Printed by authority of the Commonwealth Government Printer 
<PR731272> 
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Fair Work Act 2009  
s.157 - Application to vary or revoke a modern award 

Horticulture Award 2020 
(AM2020/104) 

Agricultural industry 

JUSTICE ROSS, PRESIDENT MELBOURNE, 27 MAY 2021 

Horticulture Award 2020 – application to vary an award – further amended directions issued. 
 
[1] On 5 March 2021 I issued amended directions for the filing of material and for the 
hearing of this matter. 
 
[2] On 26 May 2021, I received correspondence from the National Farmers Federation 
seeking the following further amendments to the directions: 
 

• Any parties opposing the AWU’s application to file evidence and submissions by 11 
June 2021. 
 

• AWU and those supporting its application to file reply evidence and submissions by 2 
July 2021. 

 
• The matter is listed for Mention at a date/time after the 2 July 2021, on a suitable date 

(as determined by the Commission). 
 

• The matter be subject of an oral hearing on 13, 14, 15 July 2021 (with 16 July 2021 
reserved) commencing at 9am. 

 
[3] The proposed amendments have been communicated to each of the Australian Workers’ 
Union, the United Workers’ Union, Ai Group and the Australian Fresh Produce Alliance, and 
I note that each party has indicated their consent to these amendments.  
 
[4] The proposed amendments do not prejudice the interests of any party. I will vary the 
directions in the manner sought.   
 
[5] The following directions are made in relation to the application by the Australian 
Workers’ Union (AWU) to vary the Horticulture Award 2020: 
 

 

 

FURTHER REVISED DIRECTIONS 
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1. Any parties opposing the AWU’s application to file any evidence they wish to rely upon 
and submissions by 4PM (AEST) on Friday, 11 June 2021.  

 
2. The AWU and those supporting its application to file any reply evidence they wish to 

reply upon and reply submissions by 4PM (AEST) on Friday, 2 July 2021.  
 

3. The matter will be listed for Mention on Wednesday, 7 July 2021 at 9:30am (AEST).  
 

4. The matter will be the subject of an oral hearing on 13, 14 and 15 July 2021 (with 16 
July reserved) commencing at 9:30am (AEST). 

 
5. Submissions to be filed in both Word and PDF formats to amod@fwc.gov.au. 

 
6. The parties are granted liberty to apply to vary the above directions.  

 
[6] Interested parties are encouraged to subscribe to receive notifications on the subscription 
services page of the Commission’s website. Any questions about the subscription service can 
be sent to amod@fwc.gov.au.  
 
 
PRESIDENT 
 
Printed by authority of the Commonwealth Government Printer 
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Fair Work Act 2009  
s.158—Application to vary or revoke a modern award 

Horticulture Award 2020 
(AM2020/104) 

Agricultural industry 

JUSTICE ROSS, PRESIDENT MELBOURNE, 24 MARCH 2021 

Horticulture Award 2020 – application for confidentiality order. 
 
[1] On 16 December 2020, the Australian Workers’ Union (AWU) made an application to 
vary the Horticulture Award 2020 (the Horticulture Award). The application was published on 
the Commission’s website on the same day. A separate webpage was established for the matter 
and subscribers to the Horticulture Award were notified of the application. 
 
[2] Directions for the filing of submissions and evidence were issued on 18 December 2020. 
Amended directions were issued on 5 March 2021.1  
 
[3] In accordance with the amended directions, the United Workers Union (UWU) filed 
submissions and 4 witness statements on 19 March 2021. The UWU also filed an application 
for a confidentiality order pursuant to ss.593 and 594 of the Fair Work Act 2009 (the Act) in 
relation to one of the witnesses (Witness 1).  
 
[4] A copy of the statement of Witness 1 with the name and address of the witness redacted 
has been published on the Commission’s website.2  
 
[5] The order sought by UWU is set out below:  
 

1. The name and address of the person who is described as Witness 1 in the witness 
statement filed by the United Workers’ Union in this proceeding (the Confidential 
Information) are to be kept confidential and no person shall publish or otherwise 
disclose the Confidential Information.  

 
2. No person shall be permitted to access any document which contains the 

Confidential Information, or any document from which the Confidential Information 

1 [2021] FWC 1213. 
2 UWU, witness statement (redacted), 22 March 2021. 

[2021] FWC 1593 
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may be discovered, on the file of the Fair Work Commission (Commission) in this 
proceeding.  

 
3. Any part of the hearing of this proceeding in which Witness 1 is required to give 

evidence will be held in private, although a party to this proceeding will not be 
excluded from the hearing.  

 
4. Any transcript of this proceeding must not be published to the extent that it records 

the Confidential Information.  
 

5. Any decision of the Commission in this proceeding will not record the Confidential 
Information. 

 
[6] The grounds upon which the UWU are seeking a confidentiality order are as follows: 
 

• The witness is a Protection Visa Applicant and is entitled to non-disclosure of their 
personal details. They are a vulnerable person and disclosure of their identity creates 
a risk of reprisal and reveals their location. Section 91X of the Migration Act 1958 
(Cth) creates a presumption of non-publication in protection-related proceedings in all 
Courts of Federal jurisdiction. Although this is not a protection related proceeding, the 
UWU submits that the same reasoning applies to facilitate the administration of 
justice, that is, that the witness be entitled to anonymity so as ensure that their identity 
and location is not disclosed in Australia and their home country, thereby mitigating 
the risk of any reprisal.  

 
• The witness works in the horticulture industry in a rural small community and holds 

genuine fears not being able to secure further employment in that community if their 
identity and address is revealed to any extent. 

 
[7] The application for a confidentiality order will be considered at the mention listed on 
23 June 2021 at 9.30 am. 
 
[8] Interested parties are directed to have discussions in relation to the order sought prior to 
the mention and to notify the Commission of the outcome of these discussions. 
 
 
 
 
PRESIDENT 
 
Printed by authority of the Commonwealth Government Printer 
 
<PR728045> 

3321

3321



 

Fair Work Act 2009  
s.157—Application to vary or revoke a modern award 

Horticulture Award 2020 
(AM2020/104) 

Agricultural industry 

JUSTICE ROSS, PRESIDENT MELBOURNE, 5 MARCH 2021 

Horticulture Award 2020 – application to vary an award – amended directions issued. 
 
[1] On 16 December 2020, the Australian Workers’ Union (AWU) made an application to 
vary the Horticulture Award 2020 (the Horticulture Award). The application was published on 
the Commission’s website on the same day. A separate webpage was established for the matter 
and subscribers to the Horticulture Award were notified that the application had been made.  
 
[2] A mention was held on 18 December 2020, following which I issued directions for the 
filing of material and for the hearing of this matter. 
 
[3] On 17 February 2021, I received correspondence from the United Workers’ Union 
(UWU) seeking amendments to the draft directions. Amended directions were subsequently 
issued in a Statement1 published on 22 February 2021. 
 
[4] On 4 March 2021 I received correspondence from the AWU seeking the following 
amendments to the amended filing dates: 
 

• The AWU and those supporting its application to file evidence and submissions by 19 
March 2021. 

• Parties opposing the AWU’s application to file evidence and submissions by 28 May 
2021. 

• AWU and those supporting its application to file reply evidence and submissions by 
11 June 2021. 

 
[5] The proposed amendments do not prejudice the interests of any party. I will vary the 
directions in the manner sought.  Revised directions are attached. The parties should note that 
the hearing has been moved to 13, 14 and 15 July 2021 commencing at 9:30am AEST.  The 
Mention will now take place on Wednesday 23 June at 9:30am AEST. 

1 [2021] FWC 952 
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[6] Interested parties are encouraged to subscribe to receive notifications on the subscription 
services page of the Commission’s website. Any questions about the subscription service can 
be sent to amod@fwc.gov.au.  
 
 
 
 
 
 
PRESIDENT 
 
Printed by authority of the Commonwealth Government Printer 
 
<PR727541>
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REVISED DIRECTIONS 
 
Fair Work Act 2009 
s.157 —Application to vary or revoke a modern award  

Horticulture Award 2020 
(AM2020/104) 
 
 

JUSTICE ROSS, PRESIDENT 
 

MELBOURNE, 5 MARCH 2021 

Horticulture Award 2020 – application to vary an award – directions issued.  
 
The following directions are made in relation to the application by The Australian Workers’ 
Union (AWU) to vary the Horticulture Award 2020: 
 

1. The AWU and those supporting its application to file evidence it wishes to rely upon 
and submissions by 4pm on Friday, 19 March 2021.  
 

2. Any parties opposing the AWU’s application to file any evidence they wish to rely upon 
and submissions by 4pm on Friday, 28 May 2021.  

 
3. The AWU and those supporting its application to file any reply evidence they wish to 

reply upon and reply submissions by 4pm on Friday, 11 June 2021.  
 

4. The matter will be listed for Mention on Wednesday, 23 June at 9:30am.  
 

5. The matter will be the subject of an oral hearing on 13, 14 and 15 July 2021 (with 16 
July reserved) commencing at 9:30am. 

 
6. Submissions to be filed in both Word and PDF formats to amod@fwc.gov.au. 

 
7. The parties are granted liberty to apply to vary the above directions.  

 
 
 
 
 
PRESIDENT 
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Fair Work Act 2009  
s.157—Application to vary or revoke a modern award 

Horticulture Award 2020 
(AM2020/104) 

Agricultural industry 

JUSTICE ROSS, PRESIDENT MELBOURNE, 22 FEBRUARY 2021 

Horticulture Award 2020 – application to vary an award – amended directions issued. 
 
[1] On 16 December 2020, the Australian Workers’ Union (AWU) made an application to 
vary the Horticulture Award 2020 (the Horticulture Award). The application was published on 
the Commission’s website on the same day. A separate webpage was established for the matter 
and subscribers to the Horticulture Award were notified that the application had been made.  
 
[2] A mention was listed for 18 December 2020. The AWU were directed to file draft 
directions for discussion at the mention. The draft directions were filed by the AWU on 18 
December 2020.  
 
[3] Representatives from the AWU, Australian Industry Group, National Farmers’ 
Federation, Australian Fresh Produce Alliance and the New South Wales Farmers Industrial 
Association attended the mention. There was no opposition to the draft directions at the 
mention. A transcript of the mention is available on the Commission’s website. 
 
[4] Following the mention, I issued directions for the filing of material and for the hearing 
of this matter. 
 
[5] On 17 February 2021, I received correspondence from the United Workers’ Union 
(UWU) seeking amendments to the draft directions. The UWU intends to support the AWU 
application and seek the following amendments to the directions to provide an additional 2 
weeks for the filing of evidence and submissions: 
 

1. The AWU is to file any evidence it wishes to rely upon and submissions by 4pm on 
Friday, 5 March 2021.  

 
2. The UWU is to file any evidence it wishes to reply upon and submissions by 4pm on 
Friday 19 March 2021  

 
2. 3. Any parties opposing the AWU’s application are to file any evidence they wish to 
rely upon and submissions by 4pm on Friday, 14 May 2021.  

[2021] FWC 952 
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3. 4. The AWU and the UWU is are to file any reply evidence it wishes they wish to 
reply upon and reply submissions by 4pm on Friday, 11 June 2021.  

 
4. 5. The matter will be listed for Mention on Wednesday, 16 June at 9:30am.  

 
5. 6. The matter will be the subject of an oral hearing on 6, 7 and 8 (with 9 July reserved)  
commencing at 9:30am.  

  
6. 7. Submissions to be filed in both Word and PDF formats to amod@fwc.gov.au.  

 
7. 8. The parties are granted liberty to apply to vary the above directions. 

 
[6] The UWU note that they have sought the consent of the AWU but that the AWU do not 
consent to the amendments being made. In support of the amendments the UWU note that: 
 

a. UWU was not provided with advance warning of this application, which was filed 
immediately preceding the Christmas 2020 period;  

 
b. particular challenges arise in the preparation of evidence among this workforce – it is 
dominated by migrant workers, regional workers and seasonal workers, sometimes 
making the preparation of evidence more difficult than is ordinarily the case;  

 
c. the amendments to directions proposed by UWU do nothing more than provide an 
additional two weeks for the filing of evidence and submissions;  

 
d. no prejudice arises to any party if the Commission is to grant our request. 

 
[7] The UWU’s request is granted. The additional 2 weeks’ for filing will not prejudice any 
of the parties involved in this matter. Amended directions are attached to this Statement. 
 
[8] Interested parties are encouraged to subscribe to receive notifications on the subscription 
services page of the Commission’s website. Any questions about the subscription service can 
be sent to amod@fwc.gov.au.  
 
 
 
 
 
 
 
 
PRESIDENT 
 
Printed by authority of the Commonwealth Government Printer 
 
<PR727193>
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DIRECTIONS – further amended 
 
Fair Work Act 2009 
s.157 —Application to vary or revoke a modern award  

Horticulture Award 2020 
(AM2020/104) 
 

 
JUSTICE ROSS, PRESIDENT 

 
MELBOURNE, 22 FEBRUARY 2021 

Horticulture Award 2020 – application to vary an award – directions issued.  
The following directions are made in relation to the application by The Australian Workers’ 
Union (AWU) to vary the Horticulture Award 2020: 
 

1. The AWU is to file any evidence it wishes to rely upon and submissions by 4pm on 
Friday, 5 March 2021.  

 
2. The UWU is to file any evidence it wishes to reply upon and submissions by 4pm on 

Friday 19 March 2021  
 

3. Any parties opposing the AWU’s application are to file any evidence they wish to rely 
upon and submissions by 4pm on Friday, 14 May 2021.  

 
4. The AWU and the UWU are to file any reply evidence they wish to reply upon and reply 

submissions by 4pm on Friday, 11 June 2021.  
 

5. The matter will be listed for Mention on Wednesday, 16 June at 9:30am.  
 

6. The matter will be the subject of an oral hearing on 13, 14 and 15 July 2021 (with 16 
July reserved) commencing at 9:30am. 

 
Note: the dates for the oral hearings have been adjusted due to Full Bench availability. 

 
7. Submissions to be filed in both Word and PDF formats to amod@fwc.gov.au. 

 
8. The parties are granted liberty to apply to vary the above directions.  

 
 
 
 
PRESIDENT 
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DIRECTIONS 
 
Fair Work Act 2009 

s.157 —Application to vary or revoke a modern award  

Horticulture Award 2020 
(AM2020/104) 
 
 
JUSTICE ROSS, PRESIDENT 
 

MELBOURNE, 18 DECEMBER 2020 

Horticulture Award 2020 – application to vary an award – directions issued.  

The following directions are made in relation to the application by The Australian Workers’ 
Union (AWU) to vary the Horticulture Award 2020: 
 

1. The AWU is to file any evidence it wishes to rely upon and submissions by 
4pm on Friday, 5 March 2021.  

 
2. Any parties opposing the AWU’s application are to file any evidence they 

wish to rely upon and submissions by 4pm on Friday, 14 May 2021.  
 

3. The AWU is to file any reply evidence it wishes to reply upon and reply 
submissions by 4pm on Friday, 11 June 2021.    

 
4. The matter will be listed for Mention on Wednesday, 16 June at 9:30am. 

 
5. The matter will be the subject of an oral hearing on 6, 7 and 8 (with 9 July 

reserved) commencing at 9:30am. 
 

6. Submissions to be filed in both Word and PDF formats to amod@fwc.gov.au.  
 

7. The parties are granted liberty to apply to vary the above directions.  
 
 
 
 
PRESIDENT 
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Notice of Listing  
 

 
 
 

Title of Matter: Horticulture Award 2020 
  
Section: s.157 – vary etc modern awards if necessary to achieve modern awards 

objective 
  
Subject: Application by The Australian Workers’ Union 
  
Matter Number: AM2020/104 

 

Listing Details: 

The above matter is listed for Mention, before Justice Ross, as follows: 

1:00pm AEDT 
Friday, 18 December 2020 
Fair Work Commission 

NOTE: 

• The Australian Workers’ Union has filed an application to vary the Horticulture Award.   
 

• The Australian Workers’ Union is to file draft Directions by 4pm on Thursday 17 
December 2020. 
 

• The Mention will be conducted by Microsoft Teams. 
 

• Parties can attend the Conference through this link: Click here to join the meeting  

 

• Alternatively, parties can dial in by telephone: (02) 9053 4920 followed by the 
Conference ID: 328 019 141# 
 

• Interested parties are to respond to this Notice of Listing by providing the name of the 
person attending, the organisation name and phone number to 
chambers.ross.j@fwc.gov.au by no later than 10am on Friday 18 December 2020.  
 

• Parties must connect to the Mention through the link or phone number provided 
above no later than 10 minutes before commencement. You will find yourself in a 
virtual lobby. Wait there. We will bring you into the proceeding when we’re ready for 
you. 
 

• It is strongly recommended that all attendees mute their phone, and remain muted, 
until a Fair Work Commission member or representative announces their arrival. 
 

• Parties must not use an electronic recording device to record telephone proceedings 
under any circumstance (unless the party has the leave of the Fair Work Commission 
to do so). However, parties are welcome to take their own paper notes. 
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Inquiries: 

All inquiries relating to this notice are to be directed to chambers.ross.j@fwc.gov.au. 

Fair Work Commission, 16 December 2020 
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