
 

– 1 – 
71294842 

IN THE FAIR WORK COMMISSION AM2020/104 

Fair Work Act 2009 s.158—Application to vary the Horticulture Award 2020 

The Australian Workers’ Union  

(Applicant)  

 

Australian Fresh Produce Alliance 

(Interested Party) 

AFPA’s submission 

A Introduction 

1. This submission is filed by the Australian Fresh Produce Alliance (AFPA), an 

association of Australian fresh produce growers and suppliers.1 

2. The Horticulture Award allows employees to be engaged not only on the basis of 

hourly rates (timeworkers) but also as pieceworkers for whom the Award’s safety net 

is based on a minimum piecework rate rather than a minimum hourly rate.  Clause 

15.2(b) of the Award requires that the minimum piecework rate must be set such that 

an average competent pieceworker earns 15% more per hour than the minimum 

hourly rate prescribed for an equivalent timeworker (Uplift Term). The quid pro quo 

for giving average competent pieceworkers, as a minimum, an opportunity to earn a 

15% uplift on the minimum earnings of timeworkers is that pieceworkers are not 

guaranteed a minimum hourly rate. The Award thus creates a performance-based 

safety net that contains an element of risk and reward.  In other words, it strikes a 

risk-reward bargain for pieceworkers.  The availability of this mode of remuneration 

has been enshrined in a long history of awards regulating employment in agriculture 

dating back to the early 20th century. 

3. The Australian Workers’ Union (AWU) is seeking to vary the piecework provisions of 

the Award to guarantee for all pieceworkers the minimum hourly rates that the Award 

currently only guarantees for timeworkers.  As this submission explains below, this 

                                            
1  AFPA is not a registered organisation but is an “industrial association” within the meaning of the 

Fair Work Act 2009 (FW Act).  Its members (which include over 1,000 growers) are covered by 
the Horticulture Award 2010 (Horticulture Award or Award) and employ pieceworkers.  They 
are therefore affected by the proposed variation, thus giving AFPA sufficient interest in the 
proceeding.  In the unlikely event that its standing is challenged, AFPA can file evidence and 
submissions on that issue.  
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variation would effectively abandon the concept of a piecework-based safety net.  And 

in the absence of a risk-reward bargain, it would no longer be necessary to keep the 

Uplift Term in the Award. 

4. AFPA’s position is that the AWU and other parties supporting the AWU’s application 

(collectively, Union Parties) have not made out a merits case for this significant 

change to a very long-standing award-based mode of remuneration in the horticultural 

industry.  On this basis, no variation to the Award is warranted.  

5. But if, contrary to AFPA’s primary position, the Commission were satisfied that an 

amendment to the Award is required to ensure a fair and effective safety net, the 

variation proposed by the Union Parties would be unnecessary and inappropriate 

having regard to the circumstances of the horticultural industry. Any variation should 

be confined to addressing any matters of concern about the implementation and 

enforcement of piecework arrangements without changing the underlying safety net. 

To the extent necessary, the issues identified by the Union Parties should be 

addressed by AFPA’s proposed alternative variation explained in Part E.   

6. The reasons underpinning AFPA’s position are set out below.  But in summary: 

a) The base case of the Union Parties is that there is a widespread industry practice 

of setting the piecework rate too low, in breach of the Uplift Term, resulting in 

pieceworkers being overwhelmingly paid less than the minimum hourly rates 

applicable to timeworkers. That case is significantly overstated. The Union 

Parties’ expert evidence suffers from fundamental methodological flaws and does 

not provide a reliable quantitative assessment of the level of industry compliance 

with the Uplift Term, let alone a solid evidential foundation for abandoning the 

whole concept of a piecework-based safety net.  Hence, the Union Parties have 

not adduced reliable evidence concerning the earning outcomes of pieceworkers 

to satisfy the Commission that the variation they seek is necessary.  

b) In any event, the issues raised by the Union Parties are, in truth, about whether 

the existing safety net is being appropriately implemented. They would not justify 

the variation sought by the Union Parties, but might warrant improvements to the 

implementation machinery of the piecework provisions of the Award.  Although 

the Uplift Term requires the piecework rate to be set so that the average 

competent worker receives a 15% uplift, the Award does not prescribe any 

specific process or mechanism for ensuring that this objective is actually 

achieved.  In particular, the Award does not provide any express guidance as to 
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how to identify the cohort of competent employees, how to calculate the initial 

piecework rate and what, if any, variables to include in that calculation, and how 

and when the piecework rate should be reviewed and updated to ensure 

compliance with the Uplift Term. The safety net could be improved to provide 

more clarity around this, requiring employers to follow a particular approach to 

setting the rate.  This would make it easier to monitor compliance and close 

avenues for abuse by unscrupulous employers.   

c) At the end of the day, if the Commission were satisfied that the safety net requires 

variation, the solution would not be to eviscerate the piecework-based safety net 

by throwing out the risk-reward bargain. Such a measure would run the significant 

risk of causing disruption to the industry with adverse outcomes for many growers 

and the labour market.  A more cautious, measured and balanced approach could 

achieve substantial practical improvements to the safety net.  The Commission 

could include more detailed machinery provisions in the Award to ensure that the 

Uplift Term is complied with in practice.  AFPA’s proposal as to how that might 

be done is explained in Part E.  Its elements include prescribing a process for 

setting the piecework rate, defining what a “competent” worker is and ensuring 

that all workers are deemed competent after a prescribed period, prescribing a 

review and update mechanism to ensure that the piecework rate is set 

appropriately, and adding an additional safety net ensuring that not-yet-

competent workers earn at least as much as the slowest competent worker. 

B The current piecework-based safety net in the Award 

7. Clause 15.2 of the Award currently provides: 

15.2 Pieceworker rates 

(a) An employer and a full-time, part-time or casual employee may enter 

into an agreement for the employee to be paid a piecework rate. An 

employee on a piecework rate is a pieceworker. 

(b) The piecework rate fixed by agreement between the employer and the 

employee must enable the average competent employee to earn at least 

15% more per hour than the minimum hourly rate prescribed in this 

award for the type of employment and the classification level of the 

employee. The piecework rate agreed is to be paid for all work 

performed in accordance with the piecework agreement. 
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(c) The calculation of piecework rates in clause 15.2(b) for casual 

employees will include the casual loading prescribed in clause 11.3(a). 

(d) An agreed piecework rate is paid instead of the minimum rates specified 

in clause 15. 

(e) The following clauses of this award do not apply to an employee on a 

piecework rate: 

(i) Clause 13—Ordinary hours of work and rostering arrangements;  

(ii) Clause 18.3(c)—Meal allowance; and 

(iii) Clause 21—Overtime. 

(f) The employer and the individual employee must have genuinely made 

the piecework agreement without coercion or duress. 

(g) The piecework agreement between the employer and the individual 

employee must be in writing and signed by the employer and the 

employee. 

(h) The employer must give the individual employee a copy of the 

piecework agreement and keep it as a time and wages record. 

(i) Nothing in this award guarantees an employee on a piecework rate will 

earn at least the minimum ordinary time weekly rate or hourly rate in this 

award for the type of employment and the classification level of the 

employee, as the employee’s earnings are contingent on their 

productivity. 

(j) For the purposes of the NES: 

(i) The base rate of pay for a pieceworker is the base rate of pay as 

defined in the NES. 

(ii)  The full rate of pay for a pieceworker is the full rate of pay as 

defined in the NES. 

8. The operation of this provision was relevantly explained by Rangiah J in FWO v Hu 

(No 2)2 as follows: 

a) “The piecework rate must be fixed at the time the employment agreement is 

entered. An employer proposing to fix a particular piecework rate must assess 

                                            
2  (2018) 279 IR 162 (appeal dismissed in FWO v Hu (2019) 289 IR 240). 
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the adequacy of the rate by first ascertaining the hourly rate prescribed under the 

Award for the type of employment and the classification level of the employee 

and then adding 15% to that amount. The employer must then assess the hourly 

rate an ‘average competent employee’ is able to earn performing the work to be 

done under the agreement at the proposed piecework rate. The employer must 

make a comparison of the two rates to ensure that the latter equals or exceeds 

the former.”3 

b) “Assessing the hourly rate that the average competent employee is able to earn 

at the piecework rate … involves a predictive, theoretical exercise. It requires 

identification of the characteristics of the hypothetical average competent 

employee and prediction of the pick rate of such an employee.”4 

c) “The phrase ‘average competent employee’ envisages the existence of a pool of 

hypothetical competent employees. Hypothetical employees who are not 

competent must be excluded from the pool. The average competent employee is 

selected from the pool of hypothetical competent employees.” 

d) A “competent employee” is one that is “suitable, sufficient or adequate” for the 

purpose of doing the work that is to be done at a piecework rate.  A “competent” 

employee is to be distinguished from a “proficient” employee.5 

e) “The average competent employee is the ordinary, normal or typical competent 

employee”, with “an average level of diligence and an average level of aptitude”.6 

f) “The assessment of the average competent employee must be made by 

reference to the workforce that is available or potentially available to the 

employer.” Hence, “the average competent employee in a less experienced 

workforce should be attributed with less experience, while the converse is also 

true”.7 

                                            
3  Ibid [26]. 
4  Ibid [28]. 
5  Ibid [30]. 
6  Ibid [29], [34]. 
7  Ibid [34]. 
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g) Clause 15 “does not merely prohibit an employer from entering into an agreement 

which fixes an inadequate piecework rate, but requires the employer to pay at 

least the minimum piecework rate that ought to have been fixed”.8 

h) “Where the piecework rate was adequate when the agreement was entered, but 

becomes inadequate during the term of the agreement, it is a contravention of cl 

15.2 of the Award for an employer to continue to pay only the agreed, inadequate 

piecework rate.”9 

i) “[W]hile an employee on an inadequate piecework rate is entitled to be paid at 

least the minimum piecework rate, the employee is not entitled to be paid the 

hourly rates and other entitlements of non-pieceworkers under the Award”.10 

C What the Union Parties need to establish 

9. Under s 157(1) of the FW Act, the Commission may only make the variation sought 

by the AWU if satisfied that the variation is “necessary to achieve the modern awards 

objective”.  The “modern awards objective” is defined in s 134(1) as “provid[ing] a fair 

and relevant minimum safety net of terms and conditions”, taking into account a list of 

prescribed factors listed in that sub-section. 

10. There is a distinction between what is “necessary” and what is merely “desirable”, 

although minds may differ as to where the line is drawn in a particular case.  

Necessary means that which “must be done”.  “That which is desirable does not carry 

the same imperative for action.”11 

11. In considering whether the variation is necessary to achieve the modern awards 

objective, the Commission should proceed on the basis “that prima facie the [Award] 

achieved the modern awards objective at the time it was made”.12  This is an 

application of the “general proposition that previous Full Bench decisions should 

generally be followed, in the absence of cogent reasons for not doing so”.13 

                                            
8  Ibid [138]. 
9  Ibid [140]. 
10  Ibid [145]-[148]. 
11  SDA v National Retail Association (No 2) (2012) 205 FCR 227 [46]. 
12  Re 4 Yearly Review of Modern Awards – Penalty Rates [2017] FWCFB 1001; (2017) 265 IR 1 

[111], [269]. 
13  Ibid [254]. 
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12. “Variations to modern awards must be justified on their merits. The extent of the merit 

argument required will depend on the circumstances. … Significant changes where 

merit is reasonably contestable should be supported by an analysis of the relevant 

legislative provisions and, where feasible, probative evidence”.14 

13. Further, contrary to the AWU’s submission,15 its proposed variation seeks to vary 

modern award minimum wages.   

14. Section 284(4) defines “setting modern award minimum wages” as “the initial setting 

of one or more new modern award minimum wages in a modern award, either in the 

award as originally made or by a later variation of the award”.  It defines “varying 

modern award minimum wages” as “varying the current rate of one or more modern 

award minimum wages”.  Section 284(3) in turn defines “modern award minimum 

wages” as “the rates of minimum wages in modern awards”. 

15. Here, the rate of minimum wages currently applicable to pieceworkers under the 

Horticulture Award is the minimum piecework rate that must be set under the Uplift 

Term.  The proposed variation would change the minimum wages applicable to 

pieceworkers by requiring pieceworkers to be paid minimum hourly rates.  The fact 

that the particular hourly rates that the AWU proposes to apply to pieceworkers are 

already found in the Horticulture Award is irrelevant because these rates are currently 

inapplicable to pieceworkers.16   

16. Because the AWU’s proposed variation seeks to vary modern award minimum wages, 

the “minimum wages objective” applies,17 requiring the FWC to “establish and 

maintain a safety net of fair minimum wages”, taking into account five factors listed in 

s 284(1).  Three of these factors overlap with the modern awards objective factors, 

but s 284(1)(a) prescribes one additional factor that is presently relevant: “the 

performance and competitiveness of the national economy, including productivity, 

business competitiveness and viability, inflation and employment growth”. 

                                            
14  Ibid [269]. 
15  Outline of Submissions for the Australian Workers’ Union (19 March 2021) (AWU Submission) 

[10]. 
16  Cf National Retail Association v FWC (2014) 225 FCR 154, where an award variation that 

applied existing adult rates to 20-year-old junior employees who worked for an employer for 
more than 6 months was held to “relate to” the award minimum wages: at [46], [61], [62]. In 
FWO v Hu (2019) 289 IR 240, the majority of the Full Court confirmed that time-based 
remuneration in the Award does not apply to pieceworkers: at [28]-[32] (Flick and Reeves JJ). 

17  FW Act s 284(2)(b). 
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17. Further, under s 157(2), the Commission must also be satisfied that “making the 

determination outside the system of annual wage reviews is necessary to achieve the 

modern awards objective” and that “the variation of modern award minimum wages is 

justified by work value reasons”.  Section 157(2A) in turn defines “work value reasons” 

as “reasons justifying the amount that employees should be paid for doing a particular 

kind of work, being reasons related to” “the nature of the work”, “the level of skill or 

responsibility involved in doing the work” or “the conditions under which the work is 

done”. 

D The Union Parties have not made out a case for abolishing a piecework-

based safety net 

D.1 History of piecework provisions in awards 

18. Piecework arrangements have a long history in Australia.18  Some of the earliest 

awards made by the Commonwealth Court of Conciliation and Arbitration provided for 

payments on a piecework basis with no weekly or hourly minimum, but set the 

piecework rate such that the average pieceworker receives an uplift on the weekly 

wage that would otherwise be payable,19 thus striking the same kind of risk-reward 

bargain that is struck by the Horticulture Award. 

19. Over the next century, despite the significant changes in the Australian industrial 

relations landscape, awards continued to provide for piecework with no guaranteed 

weekly or hourly earnings.  That was the case with the Horticultural Industry (AWU) 

Award 2000,20 on which the current Horticulture Award is largely based.21  That award 

was in turn a successor of a long line of awards that have, since 1939, provided for 

piecework engagement with no weekly or hourly “floor”.22 

                                            
18  See, eg, Amalgamated Engineering Union v Metal Trades Employers Association (1930) 28 

CAR 923, 936-7; Galvanised Iron Manufacturers (Lysaght’s Newcastle Works Ltd, Newcastle) 
Award [1937] AR (NSW) 598, 600. 

19  See, eg AWU v The Pastoralists Federal Council of Australia (1922) 16 CAR 375, 379, 415, 
425. 

20  Clauses 15.5, 18.4, 24.2.4.  
21  Re Horticulture Award 2010 (2009) 193 IR 163 [6], [13]. 
22  AWU v Young and District Producers Co-Operatiye Society (1939) 41 CAR 285, 323, 334 

(decision) and (1939) 41 CAR 345, 348 (award); AWU v The Angaston Fruit-growers Co-
Operative Society Ltd (1945) 55 CAR 704, 836; AWU v Abbott (Fruit Growing Industry Award, 
1965) (1965) 109 CAR 679, 684; Fruit Growing Industry (Consolidated) Award 1976 (1977) 186 
CAR 801, 804; Fruit and Vegetable Growing, Storing, Packing and Processing (AWU) Award 
1995 cll 9(c)(v) and 12(d); Fruit and Vegetable Growing, Storing, Packing and Processing 
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20. As is explained in the Union Parties’ submissions,23 the original version of the 

Horticulture Award guaranteed pieceworkers the minimum hourly rates payable to 

timeworkers.  But before the Award came into operation, employer groups applied to 

vary it to, among other things, removal of the minimum hourly rate guarantee for 

pieceworkers.  The AWU opposed that amendment.24  After a contested hearing in 

which the Full Bench of the AIRC specifically considered the issue, the Full Bench 

decided to remove the minimum hourly rate guarantee and substitute the current 

provisions.25 In doing so, it relied not only on the Minister’s amended modernisation 

request26 but also on the absence of an hourly rate guarantee for pieceworkers in the 

Horticultural Industry (AWU) Award 2000.  Thus, the Full Bench rightly gave weight to 

the historical practices in the industry. 

21. Further, in the same application the employer groups also sought to reduce the 

piecework uplift from 15% to 12.5%.  The AWU successfully opposed the amendment, 

submitting that “a loading of 15% is justified by the risk to the income of employees 

working under piecework arrangements”.27  In other words, the AWU relied on the 

risk-reward bargain to justify the uplift. 

22. At present, nine modern awards contain a provision for piecework.28  Five of these, 

including the Horticulture Award, do not guarantee all pieceworkers the minimum 

hourly rate prescribed for timeworkers.29   

                                            
(AWU) Award 1999 cll 11.4.4; 14.2.4; Dried Fruits and Other Fruits Industry (AWU) Award 1999 
cl 16.3. 

23  AWU Submission [14]-[15]; Submissions - United Workers Union (19 March 2021) (UWU 
Submission) [18]-[20]. 

24  Re Horticulture Award 2010 (2009) 193 IR 163 [8], [19]. 
25  Ibid [20]. 
26  Which stated that “The Commission should enable employers in the horticulture industry to 

continue to pay piece rates of pay to casual employees who pick produce, as opposed to a 
minimum rate of pay supplemented by an incentive based payment”: ibid [2]. 

27  Ibid [21]. 
28  Building and Construction General On-site Award 2020; the Horticulture Award; Pastoral Award 

2020; Real Estate Industry Award 2020 (which treats commission-only employees as 
pieceworkers: cl 16.7(a)(i)); Silviculture Award 2020; Sugar Industry Award 2020; Timber 
Industry Award 2020; Wine Industry Award 2020; and Wool Storage, Sampling and Testing 
Award 2020. Textile, Clothing, Footwear and Associated Industries Award 2020 provides for 
payment-by-results remuneration that is paid on top of the time-based remuneration (cl 21.2) 
and is therefore not a true piecework arrangement.   

29  The Horticulture Award and the Wine Industry Award 2020 do not guarantee minimum hourly 
or weekly rates to pieceworkers generally (in the case of the Wine Industry Award 2020, see cl 
17.10). Real Estate Industry Award 2020 provides for annual review of the gross income of 
commission-only agents against the Minimum Threshold Income Amount (MTIA) but if the gross 
income falls below the MTIA, the employee is not topped up; rather the commission-only 
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D.2 Why the horticulture industry uses pieceworkers 

23. The early decisions that declined to guarantee pieceworkers the minimum weekly 

rates prescribed for timeworkers justified that conclusion by, among other things: 

a) “the sources from which seasonal labour is recruited and … the fact that 

frequently previous experience is not possessed or required”,30 leading to 

“remarkable” “variation in quantities picked by different pickers”31 and; 

b) the fact that guaranteeing weekly earnings for pieceworkers “would remove a 

most useful incentive to efficient work”.32 

24. AFPA’s evidence shows that these rationales remain relevant today.  Many of the 

employees covered by the Award are already engaged on a timework basis.33  But 

there are sound reasons why piecework remains an essential mode of engagement 

for some tasks, particularly picking:34   

a) Growers require a workforce that is both seasonal, large in peak periods (to 

ensure that all the ripe produce is picked before it overripens or spoils) and 

varying in size over the course of the season. Fresh produce harvesting is 

generally seasonal, with produce being available to be harvested only during 

particular months or weeks of the year.  The volume of product that ripens varies 

over the season, increasing from the start to the middle of the season and then 

dropping off until the end of the season.  Further, even within the season, the 

produce needs to be harvested very quickly after it reaches the right level of 

ripeness and/or size.35  For example, mushrooms grow so quickly that there is 

                                            
arrangement simply ends (cl 16.7(h)(iv)).  Timber Industry Award 2020 guarantees minimum 
weekly rates for payment-by-results employees in the Wood and Timber Furniture Stream (cl 
13.2(b)) but not for pieceworkers in the General Timber Stream (cl 13.1(a)). Pastoral Award 
2020 guarantees minimum weekly rates to woolclassers (cl 51.8) but not other categories of 
pieceworkers.  

30  AWU v Young and District Producers Co-Operative Society (1939) 41 CAR 285, 334. 
31  Ibid 323. 
32  Graziers Association of New South Wales v AWU (1927) 25 CAR 626, 644. 
33  Witness Statement of Nicholas King (28 May 2021) (King Statement) [52]. 
34  Ibid [49]-[65]. 
35  Ibid [11]-[21]. 
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only an 18-hour window to pick them at their optimum size and condition.36  

Similarly, the picking window for raspberries and blackberries is only one day.37    

b) The inherent seasonality and unpredictability of the demand for picking labour 

has always meant that the workforce included a substantial proportion of 

inexperienced workers.38  But in recent years, the decline of professional “picking 

gangs”39 means that (under normal conditions prevailing before the pandemic) 

much of the workforce is drawn from backpackers with no prior experience and 

often poor motivation.  A substantial minority of pickers start the job, decide that 

the job is not for them and leave in a matter of days and sometimes on the first 

day.  A majority leaves within eight weeks.40  

c) Picking is not rocket science, but it does require some experience to achieve a 

basic level of competence.  Depending on the type of produce, it takes a novice 

several weeks of experience to become a competent picker and it can take longer 

than that to achieve an average level of competence.41   

d) Given the time it takes to achieve competency and the nature of the picking 

workforce described above, there is usually a substantial proportion of the 

workforce who have not yet achieved basic competence and many employees 

leave before they become competent.  The output of these not-yet-competent 

employees is very low compared to the cohort of competent workers.42 

25. Piecework engagement therefore provides an attractive option for both employers and 

employees:   

a) For the employers, it means that the labour cost of the substantial proportion of 

employees with low productivity is kept commensurate with their productivity until 

they achieve basic competence.  This allows employers not to be discerning in 

selecting and retaining their pickers and to continue engaging pickers found to 

                                            
36  FWO v Hu (No 2) (2018) 279 IR 162 [69]. 
37  King Statement [14]. 
38  See, eg, AWU v Young and District Producers Co-Operative Society (1939) 41 CAR 285, 323, 

334. 
39  FWO, Harvest Trail Inquiry Report 2018 (being Attachment 6 to the Report on Piece Rates in 

the Australian Horticulture Industry of Dr Elsa Underhill) 34. 
40  King Statement [22]-[29], [40]-[48]. 
41  Ibid [30]-[34]. 
42  Ibid [36]-[39]. 
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have low productivity.43  It also means that novice employees are incentivised to 

learn the job and achieve competence as quickly as reasonably possible and 

more experienced employees are incentivised to maximise their productivity, 

while receiving the commensurate reward.   

b) Employees also benefit from the arrangement.  Unskilled and unmotivated 

individuals with no experience, who would otherwise make unattractive 

candidates, can obtain employment.  Pickers who are not motivated to be 

productive and maximise their remuneration (eg backpackers who are only doing 

the job to satisfy visa requirements or “grey nomads” who pick as a lifestyle 

choice) can pick at a pace that suits them but still retain their employment.44  

Further, provided that the piecework rate is set appropriately, an average 

competent pieceworker can expect to earn a 15% uplift on what a timeworker 

performing the same job would be entitled to. And highly proficient workers can 

earn substantially more than that.   

D.3 The effects of the variation proposed by the AWU 

26. At the moment, the Award offers the choice of two alternative modes of engagement 

with different safety nets — engagement as a timeworker and engagement as a 

pieceworker.  The effect of the variation proposed by the AWU would effectively 

remove this choice, disadvantaging both employers and employees.  This is so for 

the following reasons. 

27. First, the logical consequence of the AWU’s proposed variation would be that the 15% 

uplift for pieceworkers should be removed.  As the AWU itself recognised in its 

submission during award modernisation, the uplift is justified by the absence of a 

guaranteed hourly rate for pieceworkers.45  The requirement that an average 

competent pieceworker earn more than a timeworker doing the same work is the quid 

pro quo for the risk of earning less than the timeworker if the pieceworker 

underperforms.  This is the risk-reward bargain.  If pieceworkers are to be guaranteed 

the same hourly earnings as timeworkers, the main downside of piecework is removed 

and the upside is with the pieceworker — the opportunity to earn more than a 

timeworker.  It is then difficult to see what justification would remain for requiring the 

piecework rate to be set so that the average competent pieceworker earns more than 

                                            
43  Ibid [54], [57]-[60]. 
44  Ibid [54]. 
45  See [21] above. 
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the time worker performing the same work.  Hence, the 15% uplift would no longer be 

“necessary to achieve the modern awards objective”.   

28. Further, if pieceworkers are to be guaranteed the hourly rates of timeworkers but also 

retain the benefit of the uplift, this would make the pieceworker mode of engagement 

unattractive for employers.  This is because an employer engaging someone as a 

pieceworker would then face the double whammy of both the minimum hourly rates 

and the Uplift Term.  In contrast, if the employer were to engage someone as a 

timeworker, they can avoid the Uplift Term but can still incentivise high productivity by 

paying unregulated above-award performance-based bonuses. 

29. Secondly, it follows that the practical effect of the variation would be to abolish the 

piece-work safety net and replace it with a safety net based on hourly rates.  This is 

because the uplift would no longer be “necessary” to maintain a fair and effective 

safety net. The uplift would have to go and the piecework provisions would then no 

longer provide any additional earnings for pieceworkers. This would be a fundamental 

change to the safety net.   

30. Thirdly, such a change would create real difficulties for employers due to the matters 

set out at [23]–[25] above.  As AFPA’s witness Nicholas King explains in his 

statement: 

[D]ue to the particular features of the horticulture industry … (such as the 
seasonality of the work, its location and itinerant character, and the nature of the 
available workforce), the reality is that, at any given point in time, a substantial 
proportion of the workforce does not perform at a competent level. The use of 
piecework engagement without a minimum hourly “floor” allows growers to cope 
with this substantial cohort of unproductive workers by paying them an amount 
that is proportionate to their productivity.46 

31. Thus, as Mr King explains, the variation proposed by the AWU poses the risk of 

substantially disrupting the industry based on the structural reality of its labour market. 

Indeed, it could push some growers into non-compliance with the Award and other 

employee entitlements.47   

32. The change would also disadvantage many employees.  It would disadvantage the 

competent pieceworkers who currently benefit from the uplift provided that the 

piecework rate is set appropriately. And it would also disadvantage poorly-performing 

employees as the requirement to pay everyone the minimum hourly rates regardless 

                                            
46  King Statement [50]. 
47  Ibid [64]-[65]. 
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of performance will force employers to become much more strict in culling workers 

with low productivity.48   

33. Further, contrary to the Union Parties’ submissions,49 as Mr King explains, the change 

would reduce the economic productivity of the sector (relevantly here, the amount of 

produce picked per hour worked50) by de-incentivising substantial parts of the 

workforce.51 

D.4 The flaws in the Union Parties’ evidence 

34. Given the effects of the variation described above, the Union Parties would need to 

present a very compelling case to justify the variation that would upend the status quo 

dating back to the 1930s.52  They have not done so. 

35. The Union Parties’ evidence broadly seeks to establish that there is a widespread 

practice of exploitation of pieceworkers in the horticulture industry.  The piecework 

rates are said to be almost always set at very low levels that breach the Uplift Term.  

As a result, far from receiving the benefit of the uplift, most pieceworkers earn 

substantially less than the minimum hourly rates applicable to timeworkers.  

36. AFPA does not challenge the proposition that some employers set their piecework 

rates at inappropriately low levels.  In a sense this is inevitable — there is always 

going to be some level of non-compliance with industrial laws.  But the Union Parties’ 

evidence of widespread exploitation suffers from fundamental methodological flaws 

that make it an unreliable guide as to the level of compliance with the Uplift Term in 

the horticulture industry.53 

37. Further, the characteristics of the workforce on which the Union Parties rely to justify 

the variation are not new.  Indeed, the fundamental characteristics of the horticulture 

industry and its workforce that make piecework engagement so critical have been 

recognised in arbitral decisions going back as far as the 1920s and 1930s.54  The rise 

                                            
48  Ibid [57]-[60]. 
49  AWU Submission [34]; UWU Submission [36(f)(i)]. 
50  As to the meaning of “productivity” in s 134(1)(f) of the FW Act, see Re 4 Yearly Review of 

Modern Awards – Penalty Rates [2017] FWCFB 1001; (2017) 265 IR 1 [224]. 
51  King Statement [57].   
52  See [19] above. 
53  Expert report of Greg Houston (11 June 2021). 
54  See [23(a)] above. 
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of backpackers as a major component of the workforce merely exacerbated an old 

problem of inexperienced labour and in any event pre-dates the making of the 

Award.55  What is new, however, are the recent regulatory schemes for licensing 

labour hire providers.56  These will presumably improve the level of compliance with 

workplace laws by labour hire providers. 

38. Finally, the Union Parties have not explained why the inevitable increase in 

remuneration for the substantial cohort of workers in the industry who are not 

competent can be justified by work value reasons. 

39. Thus, the Union Parties have failed to establish a case for amending the Award. 

40. But even if the Commission accepts the Union Parties’ evidence and finds that an 

amendment to the Award is necessary, the Union Parties have failed to show why a 

piecework-based safety net with an uplift is inappropriate as a concept.  At its highest, 

all that their evidence shows is that the practical application of the current piecework 

provisions may disadvantage employees because piecework rates are, in practice, 

being set too low.  But that is not a reason to throw out the whole concept of a 

piecework-based safety net, rather it is a reason to vary clause 15 to provide 

mechanisms that will improve the implementation of the concept. 

41. Thus, AFPA submits that, for the reasons identified above, the concept of a 

piecework-based safety net with a 15% uplift is sound and meets the unique needs of 

the horticulture industry, where product is often highly perishable and must be picked 

within a narrow time window to maximise yield, quality and pricing.  If any amendment 

were necessary, it would be to improve the practical implementation of that concept 

through additional machinery provisions.  This is what AFPA’s proposed alternative 

variation seeks to do. 

E AFPA’s proposed alternative variation  

42. AFPA proposes an alternative variation for the Commission’s consideration if the 

Commission were to form the view that the current piecework provisions need to be 

                                            
55  For example, the AWU’s expert, Dr Underhill, states in her report that “working holiday makers” 

(WHMs) entered the horticulture labour market in the early 2000s and made up 20-30% of the 
workforce by 2006.  She also notes that the option of a second-year visa for WHMs who 
completed 88 days of specified (mostly rural) work in their first year, to encourage WHMs to 
perform harvesting work, was added in 2005: Report on Piece Rates in the Australian 
Horticulture Industry of Dr Elsa Underhill [12]. 

56  Labour Hire Licensing Act 2018 (Vic); Labour Hire Licensing Act 2017 (Qld); Labour Hire 
Licensing Act 2017 (SA); and Labour Hire Licensing Act 2020 (ACT). 
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varied.  The proposed alternative variation is designed to preserve the concept of a 

piecework-based safety net with an uplift of earnings for competent pieceworkers 

compared to timeworkers, but provide additional implementation machinery to support 

the transparent and consistent application of piecework rates. 

43. The proposal has five major parts, which can be either combined or chosen from. 

44. First, the Award could prescribe a specific process that must be used to determine 

the piecework rate, along the following lines: 

a) The employer must identify the cohort of competent employees, with “competent 

employee” to be defined as someone who is suitable, sufficient or adequate to 

perform the work.  The definition would also make it clear that the employee need 

not be “proficient” to be competent.  This part of the variation will provide specific 

guidance to employers as to how to set the competence threshold having regard 

to the complexity of the work and other factors.  Importantly, an employee would 

be deemed to be competent after they have been performing the task for a 

prescribed period (indicatively, 4 weeks as a catch-all outer limit); 

b) The employer must calculate (or, in the case of the initial setting of the piecework 

rate, estimate): 

i. the total output57 of the cohort of competent employees in a relevant period; 

(Total Output); and 

ii. the total combined hours of work of this cohort during the same relevant 

period (Total Hours); 

c) The employer must divide the Total Output by Total Hours to obtain the Average 

Hourly Output of a Competent Worker; 

d) For each applicable classification and type of employment, the employer must 

take the applicable minimum hourly rate, add 15% and then divide by the Average 

Hourly Output of a Competent Worker.  The result is the minimum piecework rate. 

45. Secondly, the employer could be required to review and adjust the piecework rate at 

prescribed intervals (say, every pay period) to make sure that it is set appropriately.   

                                            
57  Measured in an appropriate unit, such as punnet, bucket, kilogram, etc.  
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46. Thirdly, to provide further protection to novice employees who have not yet become 

competent, the employer could be required to pay these employees at the level of the 

slowest competent employee.   

47. Fourthly, the employer could be required to keep a record of all hours worked by a 

pieceworker, as well as the calculations set out above. 

48. Fifthly, the Award could make it clear that the employer is required to pay a 

pieceworker at the applicable minimum hourly rate (instead of the piecework rate) for 

any work that does not yield any piecework output and is not an inherent part of the 

piecework. 

49. AFPA submits that this proposal addresses the issues raised by the Union Parties 

while preserving and continuing the concept of a piecework-based safety net with an 

uplift, which is important to both employers and employees in the horticulture industry. 
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