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AM2020/104 – APPLICATION TO VARY THE HORTICULTURE 

AWARD 2020 

1. INTRODUCTION  

1. These submissions are made by the Australian Industry Group (Ai Group) in 

accordance with the Statement and Directions issued by the Fair Work 

Commission on 5 March 2021 relating to the Application that has been made by 

the Australian Workers’ Union (AWU) to vary the provisions governing 

pieceworker rates in the Horticulture Award 2020 (Horticulture Award). 

2. The AWU has applied to vary the Horticulture Award by: 

• Deleting the existing clause 15.2(i) and inserting the following: 

15.2(i)  A full-time, part-time or casual employee working under a piecework 
agreement must be paid for each hour of work performed at least the 
minimum rate payable for the employee’s classification and type of 
employment under this award. The minimum rate payable includes the 
casual loading prescribed in clause 11.3(a)(ii) for a casual employee. 

• Inserting the following as a new clause 15.2(k): 

15.2(k)  The employer must keep a record of all hours worked by a pieceworker 
as a time and wages record. 

3. Ai Group opposes each of the variations proposed by the AWU and in this reply 

submission, responds to: 

• The United Workers’ Union Submissions filed on 19 March 2021; 

• The Australian Workers’ Union Submission filed on 22 March 2021; and 

• The Victorian Government Submission filed on 13 April 2021 

4. The safety net provided under cl. 15.2 of the Horticulture Award for pieceworkers 

is appropriate in that it enables the ‘average competent employee’ to earn more 

than the minimum rate that would otherwise apply under the Award to an 

employee engaged at the same classification.  

https://www.fwc.gov.au/awards-and-agreements/awards/award-modernisation/variation-applications/AM2020/104?type=variation
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am2020104-sub-awu-190321.pdf
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am2020104-corr-vic-gov-130421.pdf
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5. The issues raised with respect to underpayment of employees go to the 

enforcement of the Award and should not ground a variation. 

6. The piecework provisions currently in place were included in the Horticulture 

Award by the Australian Industrial Relations Commission (AIRC) in conformance 

with its statutory obligations and in response to an applicable amendment made 

to the Award Modernisation Request, taking into account relevant pre-modern 

awards.  The Award Modernisation Request was amended following 

representations by Ai Group to the then Deputy Prime Minister and Minister for 

Employment and Workplace Relations (see Annexure A). The provisions should 

not be altered to satisfy the Unions’ disagreement with the amended Request. 

7. Issues pertaining to difficulty applying the relevant provisions, that were 

discussed in Rangiah J’s decision in Fair Work Ombudsman v Hu (No 2), 1 are 

not resolved by the variations proposed by the AWU. To the contrary, all issues 

concerning the challenges in determining the applicable minimum piecework rate 

would remain if the AWU’s proposed variation were to be made. 

8. The Unions raise issues with the capacity of an employee to genuinely reach 

agreement as required under cl. 15.2 on an appropriate piecework rate. Such 

issues are a red herring. The Horticulture Award prohibits coercion of an 

employee into making an agreement. Any contravention of the Award would 

expose an employer to an appropriate penalty. Altering the Award as proposed 

by the AWU would not make non-compliant employers more likely to apply the 

provisions of the Award. 

9. An option of paying piecework rates rather than a minimum payment by the hour 

is a fair and appropriate condition for the horticulture industry which enables 

employees to earn well above what would otherwise be the minimum hourly rate. 

Flexibility with respect to setting that rate is a necessary feature of an industry 

which covers tasks relating to a broad variety of crops. 

  

 
1 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034. 
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10. The Unions have failed to provide materials which soundly demonstrate that 

changes in community expectations or the utilisation of labour hire in the 

horticulture industry necessitates making the variations proposed. Labour hire 

operators are required to apply the same provisions as other employers covered 

by the Award. 

11. The recording of hours should be considered anathema to the engagement of 

pieceworkers who are not paid by reference to time worked. The regulatory 

burden which would be required through imposing such an obligation would not 

be justified for the reasons put by the Unions. 

12. Contrary to the submissions of the AWU, the variation would alter the minimum 

wages provided for under the Horticulture Award for relevant employees. As 

such, the minimum wages objective applies in the present proceedings and the 

Commission must be satisfied that the variation is justified by work value 

reasons. 

13. Ai Group urges the Commission to determine that the unions have failed to 

satisfy the Commission that the variations proposed are necessary to meet the 

modern awards objective. An amendment which is founded on an alleged failure 

of some employers to apply current provisions should not be made. Enforcement 

of existing award provisions is a separate issue outside the purview of the 

Commission. 

Whether the Award provides a fair and relevant minimum safety net 

14. The Unions’ submissions argue that the safety net currently provided under the 

Horticulture Award is inadequate or not currently working. In support of this 

assertion, evidence has been supplied to the Commission of alleged widespread 

non-compliance with the terms of the Award; specifically the provisions which set 

the piecework rate at an appropriate level.  
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15. For example, the AWU’s Submission asserts the following: 

• The current provisions of the Horticulture Award fail to provide for an 

equitable scheme or ensure proper protection against the abuse of 

piecework arrangements and thereby fails to provide a fair and relevant 

minimum safety net (paragraph [3]); 

• In the absence of a guaranteed minimum payment for pieceworkers, the 

facility for an employee to be engaged on piecework rates has failed to 

ensure that employees have the opportunity to earn income above the 

minimum rates determined by the Commission and very frequently will 

earn substantially below minimum rates (paragraph [19]); 

• Evidence demonstrates that the earnings of workers engaged on 

piecework rates are below minimum rates (paragraphs [20]); and 

• The majority of workers in horticulture who are paid piecework rates 

receive well below the minimum hourly rates of pay in the Horticulture 

Award and below the national minimum wage (paragraph [22]). 

16. The UWU’s Submissions assert: 

• The operation of clause 15.2 of the Award frequently results in 

employees covered by the Award being paid a wage that is less than the 

equivalent of the relevant modern award hourly minimum wage 

(paragraph [8]); 

• The operation of clause 15.2 frequently results in employees covered by 

the Award who are average competent employees and who are 

pieceworkers being paid less than at least 15% more per hour than the  

minimum hourly rate prescribed in the Award for the type of employment  

and the classification level of the employee (paragraph [8]); 

• Workers in the horticultural industry are exposed to particular 

vulnerabilities (paragraphs [11] – [14]); 
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• The operation of clause 15.2 of the Award frequently results in 

employees engaged on a casual basis (for example, in fruit or vegetable 

picking and packing, thinning or pruning) being paid less than $24.80 per 

hour (or less than the relevant Award minimum rate which applies from 

time to time) (paragraph [30]); and 

• The Award does not limit the types of duties that can be performed for a 

piecework rate. In addition, employees performing additional duties that 

are not contributing to their “tally” can take a significant amount of time 

to complete. The result of this is that a substantial portion of work 

performed by the employees is unremunerated (paragraph [31]). 

17. Similarly, the Victorian Government’s Submissions state: 

• The approach under the Horticulture Award has resulted in low wage 

rates for workers in the industry with workers being remunerated at 

significantly less than minimum award rates. 

18. The Unions’ and the Victorian Government’s arguments are less relevant to the 

issue of whether there currently is an adequate safety net than they are to the 

issue of adequate enforcement of existing provisions in the Horticulture Award.  

19. Minimum rates of pay provided for under the Horticulture Award are contained in 

clause 15. Minimum adult rates per hour and per week are provided for in cl. 15.1 

and minimum junior rates in cl. 15.3 are expressed as a percentage of the 

appropriate adult rates. 

20. Clause 15.2(a) enables an employer and a full-time, part-time or casual 

employee to enter into an agreement for the employee to be paid a piecework 

rate. An employee on a piecework rate is defined as a pieceworker. The 

piecework rate provided for under cl. 15.2 is to be fixed by agreement between 

the employer and the employee and is paid instead of the minimum rate specified 

in cl. 15 (cl. 15.2(d)). 
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21. A pieceworker’s earnings are contingent on their productivity and clauses 

governing ordinary hours of work and rostering arrangements (cl. 15.2(e)(i)), 

meal allowances (cl. 15.2(e)(ii)) and overtime (cl. 15.2(e)(iii)) will not apply. 

22. Significant safeguards are present in the Award to ensure that any vulnerabilities 

to which relevant employees are exposed do not cause a detriment: 

• The piecework rate must enable the average competent employee to 

earn at least 15% more per hour than the minimum hourly rate 

prescribed in the Award for the type of employment and the classification 

level of the employee (cl. 15.2(b)); 

• The piecework rate agreed is to be paid for all work performed in 

accordance with the piecework agreement (cl. 15.2(b)); 

• The employer and the individual employee must have genuinely made 

the piecework agreement without coercion or duress (cl. 15.2(f)); 

• The piecework agreement between the employer and the individual 

employee must be in writing and signed by the employer and the 

employee (cl. 15.2(g)); and 

• The employer must give the individual employee a copy of the piecework 

agreement and keep it as a time and wages record (cl. 15.2(h)). 

23. The decision of Rangiah J in Fair Work Ombudsman v Hu (No 2) [2018] FCA 

1034 and upheld by the Full Court in Fair Work Ombudsman v Hu [2019] FCAFC 

133 confirms that the protections outlined in cl. 15.2 are, whilst more limited that 

the AWU would prefer, consistent with ss. 134 and 138 of the Fair Work Act 2009 

(Cth) (FW Act) (emphasis added):2 

Clause 15.2 of the Award provides a safeguard for pieceworkers. That safeguard 
is the prescription of a method of calculation of a minimum piecework rate. Clause 
15.2 requires that the minimum piecework rate must “enable the average 
competent employee to earn at least 15% more per hour than the rate prescribed 
in this award”. That is consistent with s 576L of the Workplace Relations Act 
1996 (Cth) (repealed) and s 134 and 138 of the FWA, which require that 

 
2 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034, [24] – [26]. 
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modern awards must provide a fair minimum safety net of terms and 
conditions. However, the safeguard that cl 15 provides is limited. It is concerned 
with fixing minimum piecework rates, but not minimum earnings. As cl 15.9 makes 
clear, employees’ earnings depend upon their productivity and there is no 
guarantee that they will earn any minimum amount or hourly rate. 

Clause 15.2 requires the piecework rate to be fixed by agreement. In practical 
terms, this will almost invariably mean that the employer fixes the rate and the 
employee decides whether or not to accept it. 

The piecework rate must be fixed at the time the employment agreement is 
entered. An employer proposing to fix a particular piecework rate must assess the 
adequacy of the rate by first ascertaining the hourly rate prescribed under the 
Award for the type of employment and the classification level of the employee and 
then adding 15% to that amount. The employer must then assess the hourly rate 
an “average competent employee” is able to earn performing the work to be done 
under the agreement at the proposed piecework rate. The employer must make a 
comparison of the two rates to ensure that the latter equals or exceeds the former. 

24. Any finding that the safety net provided for under the Horticulture Award is limited 

does not necessarily lead to the conclusion that the protections provided for are 

inadequate. To the contrary, and as the decision of Rangiah J makes clear, the 

safety net is consistent with the modern awards objective. 

25. The piecework provisions enable agreement to be reached on a rate which, when 

appropriately applied, allow employees to earn far more than the minimum hourly 

rates that would otherwise apply. The corollary to that system is that employees 

which are not as productive as the ‘average competent employee’ may earn less 

than the equivalent hourly rate prescribed. If the piecework rate is being set at a 

level that does not enable the average competent worker to earn the amount 

prescribed by cl. 15.2(b), then the provision has not been applied correctly. This 

does not necessitate a variation to the modern award. If accepted, it would simply 

indicate compliance measures are necessary to address the shortcoming. 

26. Numerous efforts geared toward improving compliance in workplaces nationwide 

have been implemented over the last few years. The full impact of some of these 

has not yet been felt and it is premature to seek reform of a modern award to 

tackle an issue which is best addressed through compliance and enforcement. 
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27. The statutory regime currently in place under the FW Act exposes employers to 

significant penalties in the event that they breach certain civil remedy provisions, 

including those relating to breaching modern awards. Failure to pay employees 

correctly can potentially result in an individual receiving a penalty of $13,320 

($66,600 in the case of a corporation). These penalties can also apply where a 

modern award or enterprise agreement is not complied with. 

28. The Fair Work (Protecting Vulnerable Workers) Act 2017 (Cth) (Protecting 

Vulnerable Workers Amendments) amended the FW Act to introduce the 

concept of a ‘serious contravention’ of a workplace law. This applies where there 

is a ‘knowing’ contravention or the contravention formed part of a systematic 

pattern of conduct involving one or more persons. In such a case, the maximum 

penalties rise to $666,000 for a corporation. The amendments also gave the Fair 

Work Ombudsman (FWO) stronger powers to collect evidence in investigations. 

29. Workers who believe that they have not received their correct entitlements under 

the FW Act have a number of options to achieve redress. Applications may be 

made to the Industrial Magistrates Courts, the Federal Circuit Court or the 

Federal Court of Australia. The Fair Work Commission also has a role in settling 

disputes about entitlements. 

30. The Protecting Vulnerable Workers Amendments increased maximum penalties 

under the FW Act for underpayments by 10 times and for breaches of the pay 

record requirements by 20 times. In addition, a reverse onus of proof was 

implemented for circumstances where an employer fails to comply with the pay 

record and pay slip requirements in the FW Act. In such circumstances, if an 

employee makes a claim for unpaid entitlements, the employer is required to 

disprove the employee’s claim in Court, rather than the employee bearing the 

onus of proof. The Amendments came into operation on 15 September 2017. 

31. The FWO role is to monitor compliance with, and investigate breaches of, the 

FW Act and fair work instruments (including modern awards and enterprise 

agreements). The FWO is a very well-resourced and effective regulator. 
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32. In June 2019, the FWO announced that the FWO’s 2019/20 Compliance and 

Enforcement priorities would include Horticulture and the Harvest Trail. 3 

Horticulture and the Harvest Trail were also included in the FWO’s 2020/21 

Compliance and Enforcement priorities.4 

33. The FWO strengthened its compliance and enforcement posture in mid-2019 

following an internal capability review.5 Over the FWO’s last reporting period, the 

FWO issued 952 compliance notices, more than three times the number issued 

in the 2018/19 reporting period and recovered nearly eight times the monies 

recovered in that reporting period.6  

34. With a view to educating and assisting entities in the horticultural sector 

specifically, the FWO has established a new Horticulture Showcase including 

education videos on key topics. 7  The FWO has continued to implement its 

‘Horticulture Strategy’ which involves:8 

• Building a culture of compliance in the horticulture sector, based on 

engagement, education and enforcement activities; 

• Running communications campaigns to educate employers and 

employees in the horticulture industry; 

• Initiating compliance activities in key regions 

• Revisiting non-compliant employers; and 

• Monitoring the Seasonal Worker Programme. 

  

 
3 Fair Work Ombudsman, ‘FWO launches 2019-20 priorities’ (Media Release), 3 June 2019. 

4 Fair Work Ombudsman, ‘FWO launches 2020-21 priorities’ (Media Release), 13 July 2020. 

5 Fair Work Ombudsman, ‘Annual Report 2019-20’, p. 1. 

6 Fair Work Ombudsman, ‘Annual Report 2019-20’, p. 1. 

7 Fair Work Ombudsman, ‘Annual Report 2019-20’, p. 15. 

8 Fair Work Ombudsman, ‘Annual Report 2019-20’, p. 19. 
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35. Importantly, the FWO’s compliance efforts have included translating relevant 

educational materials into 36 languages.9 

36. The significant number of legal reforms and compliance initiatives from the FWO 

have gone a long way to tackling non-compliance with horticulture industry 

employers’ obligations to their workers. Varying the Horticulture Award to provide 

yet another layer of regulation will not encourage compliance. Any issues with 

the current safety net not being enforced are not addressed by the AWU’s 

proposed reforms. 

37. The AWU’s Submissions, at paragraph [22(e)], refer to other awards which 

contain piecework provisions that include a guaranteed minimum payment as a 

mechanism to ensure that “piecework provisions do not permit erosion of the 

safety net”. The following awards are used as an example: 

• Building and Construction General (On-Site) Award 2010: cl. 19.6(e); 

• Silviculture Award 2020: cl. 15.2(a) and(b); 

• Sugar Industry Award 2020: cl. 17.3(a) and (b); 

• Wool, Storage, Sampling and Testing Award 2010: cl. 16.3(d) 

38. The guarantee of payment at an equivalent hourly rate of pay in these provisions 

should be seen as a substitute for the more generous safeguard which already 

exists in cl. 15.2(b) of the Horticulture Award which guarantees payment at a rate 

which enables the average competent employee to earn at least 15% more per 

hour than the minimum hourly rate prescribed in the Award for the type of 

employment and the classification level of the employee. None of the Awards 

utilised for comparison purposes in the AWU’s submission guarantees payment 

of the equivalent minimum hourly rate of pay in addition to a requirement that the 

rate set for piecework be such as to enable an average competent worker to earn 

a specified minimum percentage above the minimum hourly rate. The AWU’s 

application would unnecessarily apply two safeguards and dramatically reduce 

 
9 Fair Work Ombudsman, ‘Annual Report 2019-20’, p. 15. 
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the incentive on the employer’s part for utilising the piecework rates at all. The 

Commission should be hesitant to apply any variation that could jeopardise the 

usage of piecework rates in the horticulture industry. The following comments of 

Gallagher J in the Basic Wage Inquiry 1964, whilst somewhat antiquated, reflect 

the obvious benefits of a system of payment by results:10 

In these days of mechanisation there is great scope for incentive payments and 
my experience, particularly in the coal mining industry, has convinced me that by 
their use not only is there achieved much greater production but there is created 
a better industrial relationship. An employee who receives a payment directly 
assessed on the results of his work feels that he is getting something out of the 
industry in which he serves and his interest in its development becomes stronger. 
In the same way employers find that good remuneration can bring good results.  

39. The modern awards objective is to 'ensure that modern awards, together with 

the National Employment Standards provide a fair and relevant minimum safety 

net of terms and conditions', taking into account the particular considerations 

identified in sections 134(1)(a) to (h). It has been well settled that ‘relevant’ is 

intended to convey that a modern award should be suited to contemporary 

circumstances.11 

40. The demographics of the horticulture industry should be taken into account in 

considering whether the AWU’s proposed variations would be suitable to the 

contemporary circumstances within the horticulture industry. The seasonal 

workforce commonly consists of backpackers and ‘grey nomads’. For such 

workers, participation in the horticulture industry is with a view to supporting a 

holiday rather than supporting themselves generally. For such employees, 

needing to exhibit the level of competence as to justify the minimum hourly rate 

would act as a significant disincentive to employment.  

  

 
10 106 CAR 629, 632. 

11 [2017] FWCFB 1001, [37]. 



 
 
Application to vary the Horticulture Award 2020 
(AM2020/104) 

Australian Industry Group 13 

 

Background 

41. The Horticulture Award was made by the AIRC pursuant to the Award 

Modernisation Process governed by the provisions in Part 10A of the Workplace 

Relations Act 1996 (Cth) (WR Act) and the Request made by the Minister for 

Employment and Workplace Relations pursuant to s. 576C(4) of the WR Act. 

42. The principal pre-modern award that applied in the sector was the Horticultural 

Industry (AWU) Award 2000. That award provided for the payment of a 

piecework rate instead of the applicable ‘time rate’:12 

Piecework rates may be fixed by an employer and the employee at such rates as 
will enable the average employee working the ordinary hours prescribed by this 
award to earn at least 12.5% above the prescribed time rate. Such rate will, when 
fixed, be paid in lieu of the said time rate. 

43. Similarly, clause 15.5 of the 2000 Award provided: 

This Award may prescribe piecework rates.  Alternatively piece rates may be fixed 
by an employer and the employee at such rates as will enable the average 
employee working the ordinary hours prescribed by this part of the award to earn 
at least 12.5% above the prescribed rate.  Such rates will, when fixed, remain until 
altered by agreement and will be paid in lieu of the time rate for the relevant 
classification for all hours worked 

44. It is apparent from the above extracts that the piecework rate was primarily 

considered an alternative to payment of an equivalent ‘time rate’. The minimum 

hourly rates under the pre-modern award did not provide a ‘floor’ below which 

remuneration paid pursuant to the piecework provisions could not fall. 

45. In this context, the AIRC first made the Horticulture Award on 9 April 2009. This 

version of the Award provided for the payment of piecework rates “where the 

piecework rates fixed by agreement enable the average employee working the 

ordinary hours of work to earn at least 15% more than the minimum hourly rate” 

prescribed by the award for the type of employment and the work to be 

performed” (cl. 15.2). However, the following provision marked a break with 

former provisions that had applied in the industry (cl. 15.6): 

  

 
12 Horticultural Industry (AWU) Award 2000, cl. 18.4. 
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15.6 In no case will a full-time, part-time or casual employee working under a 
piecework agreement be paid less than the prescribed ordinary rate payable to 
the employee for the hours of worked performed. 

46. Substantial employer concerns about the above draft provision prompted the 

Minister for Employment and Workplace Relations to vary the Award 

Modernisation Request on 26 August 2009.13 The variation inserted a number of 

paragraphs pertaining to the horticulture industry including the following: 

The Commission should enable employers in the horticulture industry to continue 
to pay piece rates of pay to casual employees who pick produce, as opposed to a 
minimum rate of pay supplemented by an incentive based payment. 

47. This alteration to the Request was followed by a Statement from the AIRC which 

invited parties to apply to vary the Award (references omitted):14 

[4] The 26 August variation in relation to the horticulture industry inserted the following 
two paragraphs in the consolidated request: 

“Horticulture industry 

50. The Commission should enable employers in the horticulture industry to 
continue to pay piece rates of pay to casual employees who pick produce, as 
opposed to a minimum rate of pay supplemented by an incentive based 
payment. 

51. Where a modern award covers horticultural work, the Commission should: 

•  have regard to the perishable nature of the produce grown by 
particular sectors of the horticulture industry when setting the hours of 
work provisions for employees who pick and pack this produce; and 

•  provide for roster arrangements and working hours that are sufficiently 
flexible to accommodate seasonal demands and restrictions caused 
by weather as to when work can be performed.” 

[5] The Commission made the Horticulture Award 2010 in Stage 2 of award 
modernisation on 3 April 2009. In the Commission’s recent decision on the transitional 
provisions for priority and Stage 2 modern awards the following passage appears: 

“[99] A number of employer representatives including the Horticulture Australia 
Council, the National Farmers’ Federation (NFF) and the AiGroup submitted 
that the operation of the Horticulture Award 2010 should be delayed for two 
years pending the review of modern awards provided for in item 6 of Schedule 
5 to the Transitional Act. They all expressed concern about the cost of 
implementing the award, particularly the provisions relating to piecework, 

 
13 Minister for Employment and Workplace Relations, ‘Variation of Award Modernisation Request 
under Section 576C(4)’ (26 August 2009). 

14 [2009] AIRCFB 835, [4] – [6]. 
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casual loading, span of ordinary hours, overtime and penalty rates. It was 
suggested that, due to the wide range of provisions in award-based transitional 
instruments, two years will be needed to properly identify the effect of the new 
award and to develop proposals for variations. No union responded to those 
submissions, although the AWU did file a submission setting out its position in 
relation to transitional provisions generally. 

[100] We note that since the Horticulture Award 2010 was made on 3 April 2009 
the Minister varied the consolidated request on 2 May 2009. That variation 
amended cl.45(b) which relates to modern award provisions dealing with the 
calculation of pay for piecework employees while on leave. 

[101] Given the scale of the cost increases referred to in the employers’ 
submissions, which at this stage at least have not been contradicted, we have 
concluded that a number of the modern award provisions may require re-
examination. We mention in particular the piecework provisions and provisions 
relating to hours of work, overtime and penalties. Despite that conclusion it 
would not be appropriate to simply postpone the operation of the provisions for 
two years. The appropriate course is for one or more of the employer groups 
to lodge an application to vary the modern award. If that is done we will 
establish a program to determine the application before the end of the year.” 

[6] Assuming that an application is made to vary the Horticulture Award 2010, 
interested parties will have an opportunity to make comments on the 26 August 
variation of the consolidated request before any change is made to the award. 

48. A joint application was subsequently made by Ai Group and the National 

Farmers’ Federation on 2 October 2009. This application proposed to vary the 

Award, inter alia, to include the following provision: 

15.9  Nothing in this award guarantees an employee on a piecework rate will earn at 
least the minimum ordinary time weekly or hourly wage in this award for the 
type of employment and the classification level of the employee, as the 
employee’s earnings are contingent on their productivity. 

49. Ai Group / NFF Submissions filed in support of the Application on 21 October 

2009 referred to the variation to the Award Modernisation Request and argued 

that alterations to the piecework provisions in the Horticulture Award were 

necessary to accommodate the method of payment that had dominated in the 

industry and the type of employee commonly engaged: 

The piecework arrangements in the modern Horticulture Award incorporate a 
guaranteed rate referenced to the applicable minimum hourly rate.   Employees 
are now guaranteed a minimum piece work rate (no matter how experienced or 
efficient).   This is inconsistent with the existing awards and NAPSAs ( except for 
Queensland) which contain a true piece rate that links payment of wages with 
productivity. 
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This will mean that employers will no longer be able to employ certain groups of 
employees  that  are  currently  being  paid according  to  the  volume  of fruit  and 
vegetables they pick.   These groups are usually inexperienced  and are happy to 
take their time in picking. 

They are: 

• 'Grey  nomads' - retirees that travel  around regional  Australia  and choose 
a lifestyle  that allows them to pick at their own pace and take as many 
breaks as they need. 

• Back packers - overseas travellers that work at a rate that may or may  not  
work  at  a  pace  that  would  allow  them  to  reach  the equivalent of the 
guaranteed minimum wage under the modern Horticulture Award. 

• Itinerant  or previously unemployed workers living in  regional  areas -- the  
reliability of  these workers fluctuates  and often they do not work at a pace 
that would allow them to reach the equivalent of the guaranteed minimum 
wage under the modern Horticulture Award. 

As a  result of the rigidities of the modern Horticulture Award,  employers will no 
longer be able to employ these groups of workers (representing  about 30% of the 
workforce  - see   witness  statements  attached  to  our  submission   dated  13 
February 2009).   This will have a negative impact on regional Australia.   These 
groups of employees support businesses in country towns around the country.   It 
will also increase unemployment rates in regional areas if workers are not able to 
meet the minimum required targets. 

In  addition,  all workers will be under pressure to maintain a minimum picking rate 
in  order  to  keep their  jobs.    This  will  lead  to  a  likelihood  of  more workplace 
accidents as workers exert themselves to meet the targets. 

Our variation to Clause 15 reflects a true piecework arrangement that currently 
exists under the Horticulture Industry (AWU) Award 2000.   It removes the 
underpinning of guaranteed hourly wage rates.   Some of the wording we have 
adopted has been taken from the modern Wine Industry Award as a way of 
clarifying  and modernising the wording of the existing award arrangements. 

Our variation to Clause 10.4(d) also removes the underpinning of guaranteed 
hourly wage rates.   However, we note that our proposed Clause 15.3 preserves 
the incorporation of the casual  loading  in determining the applicable piecework 
rate for a casual  pieceworker currently contained in Clause 10.4(d) of the modern 
award. 

50. The relevant variations to cl. 15 removing the ‘floor’ in the piecework rates were 

accepted by the AIRC in its decision on 23 December 2009:15 

[20] In relation to the first matter, the AWU submitted that the provision in cl.15.6 
of the modern award that piecework employees receive a guaranteed minimum 
payment equal to the wage they would have earned for the hours actually worked 

 
15 [2009] AIRCFB 966, [20]. 
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should not be altered. We note, however, that there is no equivalent provision in 
the Horticulture Award 2000, or in any of the schedules to that award. As we have 
previously noted, that award is the main award in the industry and its provisions 
carry great weight. Furthermore, it appears to us that cl.15.6 is inconsistent with 
cl.50 of the consolidated request. We grant this part of the joint application. 

51. The arguments put by Ai Group and the NFF in support of the Application to 

include a provision in the same terms as cl. 15.2(i) which appears in the current 

version of the Award have not been addressed by the Unions’ submissions. The 

AWU claims in its submission that the AIRC’s decision does not stand in the way 

of acceptance of the present Application. It says that the decision did not 

represent an independent assessment by the Commission, based on evidence 

and submissions, of what was necessary to provide a fair and relevant safety net 

in the horticulture industry. 

52. The Commission should not accept the AWU’s Submission on this point. The 

submissions and evidence filed in the context of the Award Modernisation 

Process should be considered part of the AIRC’s decision-making process in 

determining that the Horticulture Award, as made, only included terms to the 

extent that they provided a “fair and relevant safety net” pursuant to s. 576L of 

the WR Act. Moreover, the objects of Part 10A of the WR Act which provided for 

the AIRC to make modern awards in accordance with the Award Modernisation 

Request included that modern awards, together with any legislated employment 

standards, “provide a fair minimum safety net of enforceable terms and 

conditions of employment for employees”.16 

53. The variations proposed by the AWU would make the Horticulture Award 

inconsistent with the Award Modernisation Request which was varied specifically 

to avoid the outcome which the Union seeks to achieve.  

  

 
16 Workplace Relations Act 1996 (Cth) s. 576A(2)(b). 
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Uncertainty in applying the piecework provisions in the Horticulture Award 

54. The AWU’s submissions highlight issues with the nature of the piecework 

provisions in the Award which may give rise to some uncertainty in determining 

adequate piecework rates for the purposes of cl. 15(2)(b). At paragraph [22(b)] 

of its submissions, the AWU states: 

Furthermore, clause 15.2(b) relies on an assessment of what piecework rate is 
necessary to enable an “average competent employee” to earn 15% more than 
the minimum hourly rate. An assessment of what piecework rate will achieve that 
objective will be complex, subjective and difficult to enforce… 

55. The AWU also refers to an extract from a research report titled Towards a 

Durable Future: Tackling Labour Challenges in the Australian Horticulture 

Industry which included the following statement: 

A key challenge with respect to piece rates is that the Horticulture Award stipulates 
that piece rates should allow a worker to earn 15% more than an ‘average 
competent worker’ being paid the relevant minimum hourly rate. The meaning of 
this term ‘average competent worker’ is subjective and can allow employers to set 
low rates. 

56. Similarly, the UWU’s submission takes issue with the complexity in applying the 

process to ascertain the piecework rate in cl. 15.2 and states that it “requires an 

ongoing assessment, taking into account shifting variables such as, for example, 

product density, quality, size, health, growing conditions, the nature and quality 

of the equipment provided and changes in award minimum rates of pay” 

(paragraph [13](c)). 

57. The Victorian Government’s submission also refers to a level of “subjectivity and 

uncertainty” regarding what rate is payable to an employee. 

58. The issues highlighted by these submissions may, in part, derive from the recent 

decision of Rangiah J in Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034 

which indicated the changeable nature of the notion of the ‘average competent 

employee’ (emphasis added):17 

  

 
17 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034, [34]. 
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All that can be said about diligence and aptitude is that the hypothetical average 
competent worker will have an average level of diligence and an average level of 
aptitude. Such matters can only be assessed as a matter of impression based 
upon ordinary human experience. The only variable personal factor that can be 
empirically measured is experience. A judgement can be made as to how 
experienced the hypothetical average competent employee will be. That 
judgement will be influenced by the general level of experience of the available 
workforce considered as a whole. In other words, the average competent 
employee in a less experienced workforce should be attributed with less 
experience, while the converse is also true. The assessment of the average 
competent employee must be made by reference to the workforce that is available 
or potentially available to the employer. An employer cannot assess who is an 
average competent employee by considering the competence of a workforce that 
is not available, such as a workforce in another country or a workforce from a 
different era. 

59. Piecework rates that are determined so as to enable the average competent 

worker to earn a percentage above the applicable minimum ‘time’ rate of pay 

have long been a feature of the Australian industrial framework. In Re Galvanised 

Iron Manufacturers (Lysaght’s Newcastle Works Ltd., Newcastle) Award, [1937] 

A.R. 598, Cantor J said: 

“An ordinary method of striking minimum piecework rates where they are 
prescribed by award in addition to minimum time rates, is by (a) determining what 
is a fair day’s work or output for each class of work upon which men are engaged 
at the time rate of pay; (b) adding to the time rate of pay in each case some 
percentage by reason of the fact that the employees are to work at piecework 
rates; and (c) dividing the total of these two sums by the number of items, articles 
or units of weight representing a fair day’s work. The resulting amount is the 
minimum piecework rate to be paid. 

60. The ostensible simplicity of the above explanation contrasts markedly with the 

method attributed to cl. 15.2 of the Horticulture Award by Rangiah J in Fair Work 

Ombudsman v Hu (No 2). Such complexity was most likely not intended when 

the provisions were initially drafted. This appears especially likely considering 

that an almost contemporaneous decision of Dethridge CJ determined that 

where an incorrect piecework rate is fixed, it would be inappropriate to treat such 

pieceworkers as employees on ‘weekly wages’:18 

… the argument for the union assumes that the piece-work rates have not been 
properly fixed, and then proceeds upon the further assumption that the employer 
is in the position that piece-workers whose rates have not been fixed in one of 
those three ways must be regarded as employees on weekly wages. The 
employer is forced into the position of having the same obligations to them as he 

 
18 27 CAR 52, 53. 
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has to employees on weekly wages. I think that argument is unsound. Assuming 
that the piece-work rates had not been properly fixed here, these employees in 
question were in fact working on piecework rates, although those piece-work rates 
had not been properly fixed. They were piece-work employees working upon rates 
illegitimately fixed, but, notwithstanding that illegitimacy, they remained piece-
work employees and did not become employees on weekly rates. The matter is 
somewhat obscured by the fact that the award provides that the minimum payment 
for piece-work employees shall be the amount of the weekly, wage. 

61. The AWU’s proposed variation would not amend the Horticulture Award in such 

a way as would satisfy the need to ensure a simple, easy to understand, stable 

and sustainable modern award system as it would simply impose a ‘floor’ in the 

rates applicable to pieceworkers without dealing with the potential risk of an 

underpayment claim being made against employers that have incorrectly set an 

inadequate piecework rate in good faith. Ai Group urges the Commission not to 

amend the Award as proposed by the AWU. 

Requirement to have genuinely made the piecework agreement 

62. Submissions made by the AWU, the UWU and the Victorian Government each 

raise the issue of a pieceworker’s capacity to reach genuine agreement on a 

piecework rate that is compliant with cl. 15.2. The AWU, at paragraph [22(c)] of 

its submission refers to certain vulnerabilities to which, the Union claims, workers 

are commonly exposed in the horticulture industry. These, assert the AWU, leave 

such employees vulnerable to coercion and duress. 

63. The UWU also asserts that ‘genuine agreement’ is marred by coercion in the 

horticulture industry. It states at paragraph [33] of its submission that piecework 

rates are rarely fixed by agreement and are instead imposed unilaterally on 

employees at the point of employment. 

64. Similarly, the Victorian Government referred to evidence presented to the 

Victorian Inquiry into the Labour Hire Industry and Insecure Work suggesting that 

piece rate workers almost universally have little or no say in determining whether 

they would be paid piece rates or what the rate would be. 

65. The issues raised above do not justify making the amendments proposed by the 

AWU. Asserted or actual non-compliance with an award provision should not be 

considered justification for adding additional entitlements to comply with. Any 
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failure to comply with the present conditions mandated under the Horticulture 

Award is appropriately met with an enforcement response. As discussed above, 

the Australian Government and the FWO have taken numerous steps to increase 

compliance with workplace obligations, both generally and in respect of the 

horticulture industry. 

66. Existing safeguards are adequate. They already require the employer and the 

individual employee to have genuinely made the piecework agreement without 

coercion or duress (cl. 15.2(f)). The agreement must be in writing and signed by 

the employer and the employee (cl. 15.2(g)). Also, an employer is required to 

give an individual employee a copy of the piecework agreement and keep it as a 

time and wages record (cl. 15.2(h)). 

67. It is unclear how the AWU’s proposed variations would assist with a problem that 

has been primarily defined as one of lack of enforcement of existing provisions. 

The perceived issues highlighted by the Applicant would be appropriately 

answered by compliance with existing provisions.  

68. If some employers have failed to apply cl. 15.2 as it presently appears in the 

Award, this would not necessitate a variation to the clause. The Horticulture 

Award already prohibits agreement making that is not ‘genuine’. Imposing a floor 

in the minimum piecework rate will not address any issues of coercion in the 

horticulture industry. 

Labour hire 

69. For the purposes of demonstrating that the current provisions in the Horticulture 

Award do not provide a fair and relevant safety net, the AWU has referred to the 

growth of labour hire in the horticulture industry. It asserts that there has been a 

shift away from farmers hiring workers directly (see paragraph [21](f)). The AWU 

claims that the emergence of labour hire contractors as major employers in the 

horticulture industry should justify the variations being made (see paragraph 

[21](d)). 
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70. Asserted growth in the labour hire industry should have no bearing whatsoever 

on the Commission’s decision in determining the AWU’s application. 

Engagement of labour hire is a legitimate and essential option for many 

companies seeking to operate efficiently in a wide range of industries. Labour 

hire employees are afforded the same protections under the FW Act and modern 

awards as other employees and are able to seek redress for lost entitlements in 

the same manner as other employees. Usage and engagement of labour hire is 

an irrelevant concern with respect to whether a proposed amendment is 

necessary to achieve the modern awards objective pursuant to s. 138 of the FW 

Act.  

71. In some jurisdictions, labour hire operators are subject to greater regulation than 

other employers. Labour hire licensing schemes are currently in place in Victoria, 

Queensland, South Australia and the Australian Capital Territory.19 Under each 

of these schemes, labour-hire service providers must acquire a licence from the 

relevant state or territory government agency, and host businesses are 

prohibited from using unlicensed labour hire providers. Holding a labour hire 

licence is contingent upon a number of factors including compliance with 

workplace laws and instruments. 

72. It is unclear how the presence of labour hire operators in the horticulture industry 

could demonstrate to the Commission a necessity of making the variations 

proposed. The proposed variations would apply to employers generally in the 

horticulture industry and do not target labour hire operators. Ai Group urges the 

Commission to attach little weight to this point in the AWU’s submissions. 

Recording the hours of pieceworkers 

73. The Application proposes to insert into the Horticulture Award a provision 

requiring the employer to keep a record of all hours worked by a pieceworker as 

a time and wages record. The AWU asserts that there is no basis to conclude 

that there would be any impact on business through increased business costs, 

 
19 Labour Hire Licensing Act 2018 (Vic); Labour Hire Licensing Act 2017 (Qld); Labour Hire Licensing 
Act 2017 (SA); and Labour Hire Licensing Act 2020 (ACT). 
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reduction in productivity or increased regulatory burden that would dissuade the 

Commission from making this variation. 

74. In support of this argument, the union asserts that an employer engaging 

employees on piecework rates is already required under cl. 15.2(b) of the 

Horticulture Award to ensure that the piecework rate enables the average 

competent employee to earn at least 15% more per hour than the minimum 

hourly rate. The AWU claims that in order to comply with this provision, an 

employer would need to maintain records of hours worked and pay received by 

employees. 

75. The union’s argument is misguided in this respect. In order to comply with cl. 

15.2(b), the employer would need to take the steps outlined in paragraphs [26] – 

[38] of Rangiah J’s decision in Fair Work Ombudsman v Hu (No 2) [2018] FCA 

1034. This involves identifying the characteristics of the hypothetical average 

competent employee and predicting the pick rate of such an employee.20 At 

most, this would require reassessment of the hourly rate an average competent 

employee is able to earn performing the work to be done under the agreement 

at the proposed piecework rate each time a relevant variable that could impact 

that rate changes. However, the union’s assertion that such an exercise would 

require continuous monitoring of each employee’s hours of work should not be 

accepted. 

76. Similarly, the UWU claims that the inclusion of a clause requiring the keeping of 

records is warranted and justified because there is no obligation under the FW 

Act or the Fair Work Regulations 2009 (Cth) (FW Regulations) on employers to 

keep records of hours of work for piecework employees. The UWU claims that 

this is a factor that inhibits the ability of an employee to determine whether they 

are being paid at least the minimum required under cl. 15.2. 

  

 
20 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034, [28]. 
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77. It is unclear how an employee not being provided with a record of their working 

hours inhibits their capacity to determine whether they are being paid correctly 

pursuant to cl. 15.2(b). That provision does not determine the minimum 

piecework rate on the basis of an individual’s hours of work. As outlined above 

and demonstrated by Rangiah J’s decision in Fair Work Ombudsman v Hu (No 

2), the minimum piecework rate is assessed by reference to the rate that would 

enable an average competent employee to earn at least 15% more per hour than 

the prescribed minimum hourly rate. The McDonald Statement, at paragraph [24] 

provides no support for the assertion that an employer failing to continuously 

record hours of work of all pieceworkers inhibits an employee’s ability to 

determine whether they are being paid the amount required under cl. 15.2(b). 

Similarly, the Robertson Statement, at paragraphs [22] and [23] does not 

demonstrate that the AWU’s proposed variation is necessary to enable an 

individual pieceworker to calculate their minimum rate under cl. 15.2(b). 

Paragraph [20] of Witness 1 Statement provides no support to the UWU’s 

assertion regarding the impact of employers not recording hours of pieceworkers 

in the horticulture industry. 

78. Pursuant to s. 536(1) of the FW Act, an employer is required give a pay slip to 

each of its employees within one working day of paying an amount to the 

employee in relation to the performance of work. Provided an employee is paid 

an hourly rate, the FW Regulations require a pay slip to record the rate of pay for 

the employee's ordinary hours (however described) and the number of hours in 

that period for which the employee was employed.21  

79. The requirement to record the hours of employees is justified for employees who 

are remunerated according to an hourly rate of pay. For employees paid a piece 

rate, the hours an individual employee works is not directly relevant to the 

amount they are paid.  

  

 
21 Fair Work Regulations 2009 (Cth), Reg 3.46(3)(a), (b). 
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80. Introducing a requirement to record all hours worked by pieceworkers is 

unnecessary and would impose an additional administrative burden which would 

be costly for employers. Taking into account the consideration mandated under 

s. 134(1)(f), this should be considered to weigh against making the variations 

proposed on the basis of the impact they would be likely to have on business, 

including on productivity, employment costs and the regulatory burden. 

Minimum wages objective 

81. The AWU submission states, at paragraph [10] that the minimum wages 

objective does not apply to the proposed variation. It asserts that the application 

does not seek to alter the rates of minimum wages prescribed in clauses 15.1 

and 15.3 of the Horticulture Award or seek to alter the level by reference to which 

any piecework rate is required to be set in clause 15.2(b). 

82. Ai Group does not agree that the minimum wages objective would not apply to 

the present application made under s. 157 of the FW Act. Section 284(2) of the 

FW Act provides that the minimum wages objective applies to the performance 

or exercise of the Commission’s modern award powers under Part 2-3, so far as 

they relate to setting, varying or revoking modern award minimum wages. 

83. Contrary to what has been put in paragraph [10] of the AWU’s submission, the 

Application would result in a variation being made to the minimum wages for 

pieceworkers. ‘Modern award minimum wages’ are defined in s. 284(3) of the 

FW Act as (emphasis added): 

the rates of minimum wages in modern awards, including: 

(a) wage rates for junior employees, employees to whom training arrangements 
apply and employees with a disability; and 

(b) casual loadings; and 

(c) piece rates. 

84. Section 284(4) of the FW Act defines ‘setting’ and ‘varying’ modern award 

minimum wages as follows: 

Setting modern award minimum wages is the initial setting of one or more new 
modern award minimum wages in a modern award, either in the award as 
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originally made or by a later variation of the award. Varying modern award 
minimum wages is varying the current rate of one or more modern award minimum 
wages. 

85. It is absurd to consider the present Application to insert a ‘floor’ below which 

piece rates cannot be set pursuant to cl. 15.2(b) of the Horticulture Award as 

neither varying nor setting modern award minimum wages. The AWU’s 

application would alter the method of determining piecework rates under cl. 

15.2(b) as such rates would not be able to fall below the equivalent time rate of 

pay.  

86. In exercising its powers pursuant to the current Application, the Commission 

must consider the minimum wages objective which requires that the Commission 

establish and maintain a safety net of fair minimum wages, taking into account 

the considerations in s. 284(1)(a)-(e). Relevant considerations are discussed in 

relation to the modern awards objective later in these submissions. The relevant 

considerations apply with equal force to the minimum wages objective. 

Work value reasons 

87. Section 157(2) provides that FWC may make a determination varying modern 

award minimum wages if the FWC is satisfied that: 

(a) the variation of modern award minimum wages is justified by work value 
reasons ;  

and 

(b) making the determination outside the system of annual wage reviews is 
necessary to achieve the modern awards objective. 

88. ‘Work value reasons’ are defined at s.157(2A) of the FW Act as: 

reasons justifying the amount that employees should be paid for doing a particular 
kind of work, being reasons related to any of the following: 

(a) the nature of the work; 

(b) the level of skill or responsibility involved in doing the work; 

(c) the conditions under which the work is done. 
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89. The AWU has failed to demonstrate how the variation it proposes is justified for 

work value reasons. It would be unjust to impose a ‘floor’ upon the rate which 

may be set pursuant to cl. 15.2(b) where the value to the employer of the work 

performed has not increased. There is no evidence before the Commission about 

any change in work value of any employee covered by the Horticulture Award. 

90. Section 157(2) is a jurisdictional requirement before the Commission is able to 

vary any award in a manner that would alter modern award minimum wages. 

This jurisdictional requirement has not been addressed by the AWU’s 

submissions. Accordingly, the FW Act requires that the Commission reject the 

AWU’s Application. 

Modern awards objective 

91. In making any amendments to a modern award in the context of an application 

under s.157, the Commission is required to ensure that modern awards, together 

with the NES, provide a fair and relevant minimum safety net of terms and 

conditions, taking into account the considerations in s.134(1)(a) to (h). 

92. As stated in the Penalty Rates Decision, no particular primacy is attached to any 

of the s.134 considerations and not all of the matters identified will necessarily 

be relevant in the context of a particular proposal to vary a modern award. “The 

Commission’s task is to take into account the various considerations and ensure 

that the modern award provides a ‘fair and relevant minimum safety net”.22 

134(1)(a) - relative living standards and the needs of the low paid 

93. The AWU claims, at paragraph [25] of its submission that providing for 

guaranteed minimum earnings for pieceworkers will ensure that piecework 

arrangements cannot result in employees being paid less than the national 

minimum wage and properly take into account relative living standards and the 

need of the low paid. 

  

 
22  [2017] FWCFB 1001, [115], [116] and [196] 
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94. The UWU argues, at paragraph [36(a)] of its submission that current 

arrangements have resulted in the untenable situation whereby vulnerable 

horticulture workers who are competent and experienced in the industry are 

frequently paid piecework rates that do not enable them to earn their equivalent 

minimum hourly rate of pay. This assertion is relevant to enforcement of existing 

conditions and should not justify making the variations proposed. 

95. As outlined above, the safety net provided for by the Horticulture Award requires 

a piecework rate to be fixed by agreement between the employer and the 

employee and to enable the average competent employee to earn at least 15% 

more per hour than the minimum hourly rate prescribed in the Award for the type 

of employment and the classification level of the employee. Applied correctly, the 

piecework rates mandated under cl. 15.2(b) do not diminish the living standards 

of those paid pursuant to that provision. To the contrary, since the piecework 

rates must be set in such a way as to enable the ‘average competent employee’ 

to earn 15% more than the equivalent time rate of pay, the current provision 

allows more productive employees to earn a rate commensurate with their 

greater ability or dedication. The piecework rates provide an avenue for such 

employees to earn a great deal more than they would otherwise have earned 

through time rates of pay. 

96. If employers lose the capacity to pay lower performing pieceworkers an amount 

which falls below the equivalent time rate of pay, there is a danger that this will 

remove an important incentive to utilise piecework rates. If the AWU’s proposed 

variations are made, the significant disincentive toward paying piecework rates 

would injure those employees who would otherwise have earned more on 

account of their greater productivity. 

97. On this basis, Ai Group argues that the consideration mandated under 

s.134(1)(a) may be either a neutral consideration or weigh against making the 

variations proposed. 
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134(1)(b) – the need to encourage collective bargaining 

98. The AWU, at paragraphs [26] – [27] of its submission and the UWU, at paragraph 

[36(b)] of its submission each argue that this consideration should favour making 

the variation proposed on the grounds that the current provisions drive down 

labour costs. 

99. As already put in these submissions, the Horticulture Award currently requires 

the piecework rate to be reached by agreement such as to entitle the average 

competent worker to earn 15% more than the equivalent time rate of pay. The 

extant provisions, applied correctly, would not enable employers to pay below 

minimum wages to the vast majority of employees. 

100. The uncertainties associated with determining the correct piecework rate, 

referred to in paragraph [36(b)(ii)] of the UWU’s submission would not be cured 

by the AWU’s proposed variations. Any complications in determining whether an 

enterprise agreement would leave employees “better off overall” would remain in 

the Horticulture Award if the proposed amendment were to be made. 

101. As such, Ai Group contends that the need to encourage collective bargaining is 

a neutral consideration in the context of this Application. 

134(1)(c) - the need to promote social inclusion through increased workforce 

participation 

102. The submissions of the AWU (see paragraphs [28] – [29]) and the UWU (see 

paragraph [36(c)] claim that this consideration weighs in favour of making the 

variations proposed on the grounds that a ‘floor’ in the piecework rate would 

attract workers to seek employment in the horticulture industry and thereby 

increase workforce participation.  

103. The Unions’ submissions should be viewed in the light of the potential 

disemployment effect which making the proposed variations would have. The 

significant numbers of ‘grey nomads’ and backpackers who enter the horticulture 

industry on a seasonal basis should be taken into account in determining whether 

the proposed amendments would indeed attract more entrants to the industry. 
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Such workers are unlikely to have a background in horticulture and, in the case 

of elderly retirees, they are often using their employment in the industry to assist 

in financing their travels, and may not wish to work at the speeds required to 

meet the equivalent time rate of pay. 

104. If employers are required to pay all pieceworkers at least at the equivalent 

minimum hourly rate of pay, this would require such employees to perform a 

quantity of work and meet productivity levels which would meet the cost of their 

labour. It is unlikely that employers would be capable of retaining many such 

employees were the AWU’s proposed amendments to be made. 

105. Taking this into consideration, there is a likelihood that any incentive which a 

‘floor’ in the minimum piecework rate would have for new entrants to the industry 

would be counterbalanced by the inability of employers to retain less productive 

staff. 

134(1)(d) - the need to promote flexible modern work practices and the efficient 

and productive performance of work 

106. The AWU refers, at paragraph [31] of its submissions to the current provisions in 

the Horticulture Award permitting piecework rates to be used as a method to 

drive down labour costs. The AWU argues that a requirement to pay 

pieceworkers the equivalent time rate of pay may have the effect of encouraging 

the adoption of other flexible work practices to improve productivity and 

efficiency.  

107. As stated earlier in these submissions, the Commission should not accept that 

the current piecework provisions in the Horticulture Award are encouraging 

employers to drive down labour costs. Applied correctly, the piecework 

provisions should enable the average competent employee to earn more than 

they would otherwise have earned from the minimum hourly rate. 

108. The UWU’s submission argues that the consideration mandated under 

s.134(1)(d) favours making the variation proposed as employers attempting to 

comply with the clause are required to engage in an “onerous and multi-factor 

assessment” which must be reviewed every time there is a change in one of the 
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many variables which make up its composition.  

109. The UWU’s argument on this point should be rejected. The imposition of a ‘floor’ 

below which minimum piecework rates may not fall would not remove any of the 

difficulties in determining the minimum piecework rate. 

110. Piecework rates were inserted into many awards to encourage employee 

productivity. Some of the earliest decisions of the State and Federal industrial 

relations commissions recognised the incentive piecework provided for 

employees to increase their output. In a case before the NSW Industrial 

Commission in 1937, Cantor J said:23 

I have frequently pointed out that, when considering the actual earnings of piece-
workers, it must never be overlooked that men working under incentive rates 
almost invariably give a greater production or output than may fairly be expected 
of employees on time rates. 

111. Similarly, in the Metal Trades Case 1930, Beeby J responded to union objection 

to piecework by referring to the benefit such a practice had for employees:24 

During the proceedings I repeatedly urged union advocates to abandon their 
purely negative attitude. It was obvious on the evidence that prohibition of payment 
by results could not be entertained, and that in nearly every occupation substantial 
numbers of workmen, notwithstanding the official attitude, were either openly or 
secretly augmenting their earnings by accepting piece-work rates or bonus 
payments for extra production, or by agreeing to fixed output for a wage higher 
than the minimum.  

112. The capacity to pay employees a piecework rate which is directly referrable to 

the production of an individual employee enables high performing employees to 

earn a greater amount than they would have otherwise been remunerated 

pursuant to an hourly rate of pay. Such greater incentive to perform should be 

consistent with the need to promote efficient and productive performance of 

work.  

  

 
23 Re Galvanised Iron Manufacturers (Lysaghts Newcastle Works, Newcastle) Award ([1937] A.R. 
(N.S.W.) 598, 600. 

24 28 CAR 923, 947. 
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113. However, the imposition of a ‘floor’ in the piecework rate would likely discourage 

employers utilising the piecework provisions as the greater productivity of higher 

performing employees would not offset the cost of lower performing workers who 

would no longer be remunerated in a manner directly commensurate with their 

production. Ai Group considers this consideration to weigh against making the 

variations proposed. 

134(1)(da) - the need to provide additional remuneration for:  

(i) employees working overtime; or  

(ii) employees working unsocial, irregular or unpredictable hours; or 

(iii) employees working on weekends or public holidays; or  

(iv) employees working shifts; 

114. This consideration is neutral for the purposes of the AWU’s Application. 

115. The UWU’s submission, at paragraph [36(e)] points to the absence of an 

entitlement for pieceworkers to receive additional remuneration for working 

overtime, unsocial, irregular or unpredictable hours, on weekends, on public 

holidays or shifts. It is unclear what relevance this has for the purposes of these 

proceedings. The AWU’s proposed variation would not introduce such 

entitlements for pieceworkers. 

116. The AWU refers to cl. 15.2(e) of the Horticulture Award which excludes 

pieceworkers from the application of: 

(i) Clause 13—Ordinary hours of work and rostering arrangements ; 

(ii) Clause 18.3(c)—Meal allowance; and 

(iii) Clause 21—Overtime. 

117. The AWU claims that since piecework arrangements commonly do not satisfy 

the requirement in cl. 15.2(b), the proposed variations would assist in ensuring 

that the piecework rate provisions are only utilised for genuine piecework 

agreements which provide the capacity for an employee to earn an income that 
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will compensate for other benefits foregone. This argument is premised on the 

assumption that the proposed amendment would in some way improve 

compliance and/or enforcement of conditions mandated under the Horticulture 

Award. Like much of the Union’s submission, this claim conflates a need for 

enforcement of existing provisions with a need for an increase in the minimum 

rate for pieceworkers. 

134(1)(e) - the principle of equal remuneration for work of equal or comparable 

value 

118. The concept of ‘equal remuneration for work of equal or comparable value’ is 

defined in s.302(2) of the FW Act to mean “equal remuneration for men and 

women workers for work of equal or comparable value.” Ai Group agrees that 

this is a neutral consideration for the purpose the AWU’s proposed variation. 

134(1)(f) - the likely impact of any exercise of modern award powers on 

business, including on productivity, employment costs and the regulatory 

burden 

119. The AWU argues, at paragraph [34] of its submission that there is no reason to 

conclude that the variations sought would have any significant impact on 

business. It claims that any substantial or persistent increase in employment 

costs could only arise in the event that the piecework rate is fixed in a manner 

that contravenes cl. 15.2(b) in that it would not have been fixed so as to permit 

an averagely competent employee to earn at least 15% more per hour than the 

minimum hourly rate. 

120. This argument has limited persuasive value for the purposes of this 

consideration. A piecework rate set pursuant to cl. 15.2(b) has the potential for 

high performing employees to earn substantially over the equivalent time rate for 

their classification. The corollary to that effect is that low performing employees 

may earn under the equivalent time rate. Requiring unproductive employees to 

earn an amount which exceeds the value of their labour would result in a cost 

increase for employers. The quantum of this increase is as yet unknown. 

However, it should be regarded as axiomatic that a variation which would impose 
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a floor in the minimum piecework would result in a cost increase for relevant 

employers in the horticulture industry. 

121. Contrary to the UWU’s argument at paragraph [36](f)(i)(2) of its submission, the 

proposed variation would not improve productivity. Even if the Commission 

accepts the UWU’s argument that the amendments would remove a disincentive 

in relation to workforce participation and engagement, this has little relevance to 

productivity in the horticulture sector. As the Full Bench stated in the Penalty 

Rates Decision, the conventional economic meaning of productivity is the 

number of units of output per unit of input. 25  The UWU’s argument should 

therefore be rejected. 

122. Moreover, as stated above, considering the limited incentive for employers to 

engage pieceworkers where the costs of engaging low performing employees 

would increase, the disemployment effect may be substantial. 

123. The regulatory burden which would be imposed by a requirement to record the 

hours of work of pieceworkers should weigh against making the variations 

proposed. The Commission should reject the AWU’s argument that an employer 

engaging employees on piecework rates pursuant to cl. 15.2(b) would need to 

maintain records of hours worked and pay received by employees to 

demonstrate compliance with the provision. In order to comply with cl. 15.2(b), 

the employer would need to take the steps outlined in paragraphs [26] – [38] of 

Rangiah J’s decision in Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034. 

As outlined above, this involves identifying of the characteristics of the 

hypothetical average competent employee and predicting the pick rate of such 

an employee.26 It does not involve continuous monitoring of the hours of each 

individual employee. 

124. The comparison to awards covering other industries such as sugar, silviculture 

and wool provide little assistance to the AWU’s argument. A requirement to 

record the hours of pieceworkers is by no means universal in modern awards 

 
25 [2017] FWCFB 1001, [115], [224]. 

26 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034, [28]. 
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which provide for remuneration through payment by results. Employers are not 

required to record the hours of employees paid by results under the Wine 

Industry Award 2020, the Timber Industry Award 2020 or the Real Estate 

Industry Award 2020. 

125. The AWU’s argument that the Horticulture Award does not regard the minimum 

imposition of a requirement to maintain records of an alternative payment 

arrangement as an unreasonable burden in the case of employee remunerated 

by an annualised wage should be rejected. Employees paid an annualised salary 

are not remunerated according to a piecework rate. Annualised salaries are, by 

definition, paid for work performed over a specified period – a single year. The 

comparison between pieceworkers and employees paid an annualised salary is 

of no assistance in the present matter. 

126. Contrary to the submissions of the UWU (at paragraph [36](f)(ii)), the proposed 

amendment will not ease the regulatory burden. Even if the proposed variations 

are made, employers who fail to apply cl. 15.2(b) correctly and set the piecework 

rate too low will still need to compensate relevant employees by calculating the 

difference between the rate they were paid and the applicable piecework rate 

rather than the equivalent hourly rate for the employees’ classification. Making 

the proposed variation will not enable employers to simply remunerate 

pieceworkers according to the equivalent hourly rate of pay. 

127. The consideration mandated under s.134(1)(f) of the FW Act should weigh 

against making the proposed variations. 

134(1)(g) - the need to ensure a simple, easy to understand, stable and 

sustainable modern award system for Australia that avoids unnecessary 

overlap of modern awards 

128. Contrary to the submissions of the AWU (at paragraphs [38] – [39]) and the UWU 

(at paragraph [36](g)), the proposed amendments do not assist in ensuring a 

simple, easy to understand, stable and sustainable modern award system for 

Australia. Any uncertainties in applying cl. 15.2(b) of the Horticulture Award 

which were highlighted by the decision of Rangiah J in Fair Work Ombudsman v 



 
 
Application to vary the Horticulture Award 2020 
(AM2020/104) 

Australian Industry Group 36 

 

Hu (No 2) [2018] FCA 1034 are not ameliorated by imposing an additional ‘floor’ 

in the piecework rate. 

129. Rangiah J’s decision indicated the changeable nature of the notion of the 

‘average competent worker’ and outlined how this would require the piecework 

rate to be reassessed when relevant variables changed. 27  The AWU’s 

application would not remove the requirement for employers to conduct the 

complicated reassessment of the piecework rate to ensure compliance with the 

Award. It would merely prohibit the payment of lower performing employees 

below the equivalent time rate of pay. 

130. Ai Group considers this a neutral consideration for the purposes of the present 

Application. 

134(h) - the likely impact of any exercise of modern award powers on 

employment growth, inflation and the sustainability, performance and 

competitiveness of the national economy 

131. To the extent that the proposed amendments are inconsistent with s.134(1)(d), 

(f) and (g), they would also have a negative impact on employment growth, 

inflation and the sustainability, performance and competitiveness of the national 

economy. 

Conclusion 

132. The specific factors comprising the modern awards objective weigh heavily 

against making the AWU’s proposed amendments to the Horticulture Award. 

 

 
27 Fair Work Ombudsman v Hu (No 2) [2018] FCA 1034, [140] 
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27 May 2009 
 
The Hon Julia Gillard MP 
Deputy Prime Minister  
House of Representatives 
Parliament House 
Canberra ACT 2600  
         
Dear Deputy Prime Minister 
 
Re. Award modernisation in the Horticulture Industry 
 
We are writing to you to seek an important amendment to the Award Modernisation 
Request to protect the viability of Horticulture businesses in Australia and thousands of jobs 
in this industry. We are also seeking the Commonwealth’s support for proposed transitional 
award provisions.  
 
On 3 April 2009, the Full Bench of the Australian Industrial Relations Commission (AIRC) 
made a modern Horticulture Award 2010 which is to come into force from 1 January 2010. 
A number of very costly changes were made to the exposure draft. 
 
Ai Group’s members in the Horticulture Industry are very concerned about the cost impact 
on their businesses.  The Horticulture Industry in Australia is vulnerable to international 
competition.  Increases in labour costs imposed through the modern award will make the 
industry less competitive against overseas farmers and growers.  Ai Group is concerned 
that flexibilities that have been enjoyed in some parts of Australia will be lost unless 
substantial changes are made to the modern award.   
 
The issues of most concern are: 
 

1) Piece work loading has increased to 15% (currently 12.5% for many employers). 
 
2) Casual loading has increased to 25% (currently 15% for many employers).   

 
3) Employees are now guaranteed a minimum piece work loading (no matter how 

experienced or efficient).  This means employers will no longer be able to employ 
certain groups of employees (see discussion below).  It is also impractical because it 
is very difficult to monitor the total time actually worked (taking into account breaks 
taken) by employees picking fruit and vegetables on orchards or plantations.  The 
current system allows the setting of the piece rate in advance rather than monitoring 
each employee’s performance against actual time worked each day. 

 
4) All Sunday work is increased to double time.  In the horticulture sector, this is not in 

keeping with the current commercial environment in which the industry operates.  
With seven day a week food and beverage manufacturing and supermarket/shop 
trading hours, horticulture businesses are required to provide fresh produce seven 

51 Walker Street, 
North Sydney NSW 2060 
Australia 
 
ABN 76 369 958 788 
 
Tel: 02 9466 5566 
Fax: 02 9466 5599 
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days a week.  Due to the perishable nature of many horticulture products, the 
changing volume levels dependent on customer demands, and the seasonal nature 
of fruit and vegetables, the industry cannot limit its operations to Monday to 
Saturday.   

 
5) Packing house operations can only be worked between 6.00am to 6.00pm, Monday 

to Friday with no afternoon shift arrangements available.  This results in a penalty 
rate of double time after three hours, outside these hours.  This accentuates the 
problem outlined in the point above.  The packing house hours of work should be 
consistent with the hours of work for all other employees under the award.  

 
6) There are no exemptions to these arrangements during seasonal periods where, for 

example, the picking of fruit and vegetable crops occurs over a seven day period.  
During peak picking season, weather conditions and the timing of the ripening 
process may mean that the restrictions on ordinary time under the Horticulture 
Award will have a significant cost impact on the business. 

 
Initial data gathered by employers in the sector indicate that these changes will increase 
labour costs by approximately 30%.  However, as employers have not kept detailed hours 
of work records for casual piece rate workers under current awards and NAPSAs, the full 
impact of the changes is not known.  
 
Also, given that the minimum hourly rate is guaranteed under the modern award, employers 
will no longer be able to employ certain groups of employees that are currently being paid 
according to the volume of fruit and vegetables they pick.  These groups are usually 
inexperienced and are happy to take their time in picking.  They are: 
 

• ‘Grey nomads’ – retirees that travel around regional Australia and choose a 
lifestyle that allows them to pick at their own pace and take as many breaks as 
they need. 

• Back packers – overseas travellers who work at a rate that may or may not be a 
pace that would allow them to reach the equivalent of the guaranteed minimum 
wage under the modern Horticulture Award. 

• Itinerant or previously unemployed workers living in regional areas – the reliability 
of these workers fluctuates and often they do not work at a pace that would allow 
them to reach the equivalent of the guaranteed minimum wage under the modern 
Horticulture Award. 

 
As a result of the rigidities of the modern Horticulture Award, employers will no longer be 
able to employ a substantial proportion of these groups of workers (representing about 30% 
of the workforce).  This will have a negative impact on regional Australia.  These groups of 
employees support businesses in country towns around the country.  It will also increase 
unemployment rates in regional areas if workers are not able to meet the minimum required 
targets. 
 
In addition, all workers will be under pressure to maintain a minimum picking rate in order to 
keep their jobs.  This could increase workplace accidents as workers exert themselves to 
meet the targets. 
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Amendment to Award Modernisation Request 
 
Ai Group proposes that an amendment along the lines of the following be made to the 
Award Modernisation Request: 
 
“33AA  Where a modern award covers work performed in remote or rural locations, the 

Commission should include terms that permit the roster arrangements, piece work 
arrangements and working hours presently operating in practice in those locations 
to continue after the making of the modern award.” 

 
The proposed amendment would require the Commission to give more weight to existing 
hours of work and piecework arrangements when developing modern award provisions 
applicable in rural areas. 
 
Transitional provisions 
 
Submissions to the Commission are due this Friday on the transitional provisions to be 
included in modern awards.  
 
Ai Group will be submitting that the Commission should delay the operation of the hours of 
work, weekend penalty rates, piecework and casual loading provisions of the Horticulture 
Award until after the two year review provided for in Item 6, Schedule 5 of the Fair Work 
(Transitional Provisions and Consequential Amendments) Bill 2009. 
 
This will enable the employers to gather accurate data about the cost impact of the new 
provisions whilst not having to incur the costs in the short term.   
 
During the two year period, under the proposed transitional provision, the existing federal 
award or NAPSA provisions relating to hours of work, weekend penalty rates, piecework 
and casual loading, would apply as the legal minimum.  
 
Ai Group seeks the Commonwealth’s support for the above transitional provision in the 
submissions which it makes to the Commission. 
 
The Federal Government’s support for Ai Group’s proposals will assist in ensuring the 
survival of a viable Horticulture Industry in Australia. 
 
We would be happy to provide any further information which you may require. 
 
Yours sincerely 

Heather Ridout      
CHIEF EXECUTIVE  
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