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FAIR WORK COMMISSION 

Matter No.: AM2020/104 

Horticulture Award 2020 

REPLY SUBMISSIONS OF THE UNITED WORKERS UNION 

1. The United Workers Union (UWU) make these reply submissions in support of the
application of Australian Workers Union (AWU) to vary the Horticulture Award 2020 (the
Award).

2. UWU relies on its submissions filed in support of the application on 19 March 2021
(UWU submission), the evidence filed with the UWU submission and the following
further evidence:

a. Reply Witness Statement, Dr Joanna Howe;

b. Supplementary Witness Statement of Rodney McDonald;

c. Witness Statement of Niko Emppu Eemeli Karhu; and

d. Witness Statement of Lachlan Wakefield.

3. In these reply submissions, UWU addresses certain arguments made by parties
opposing the application, specifically the submissions filed by the National Farmers
Federation (NFF) on 15 June 2021, the Australian Fresh Produce Alliance (AFPA) on
15 June 2021, and the Australian Industry Group (AI Group) on 2 June 2021; and
addresses the following key propositions in support of the application:

a. employees covered by the Award who are pieceworkers are frequently paid
less than the equivalent of the minimum hourly rate;

b. clause 15.2 of the Award is frequently misapplied and is unworkable;

c. the purpose of clause 15.2(i) is not being met by its operation;

d. the history of the Award does not justify the continued retention of clause
15.2(i);

e. the proposed variation will not unreasonably increase employment costs,
affect productivity, or increase the regulatory burden;

f. the application of the work value principles.
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(a) Employees covered by the award who are pieceworkers are frequently paid less
than the equivalent of the award hourly rate

4. The application of clause 15.2 of the Award frequently results in employees being paid
a wage that is less than the equivalent of the Award hourly minimum rate.1 The unions
rely on a substantial body of evidence to that effect.2

5. The AFPA submit that none of the evidence relied on by the unions constitutes “a reliable
quantitative assessment of the level of industry compliance” such as to persuade the
Commission that the variation is necessary. In making this submission, the AFPA seeks
to elevate a particular (undefined) standard of quantitative evidence as the only
acceptable source of evidence that could justify the application. Simultaneously, the
AFPA and other opposing parties fail to address that the overwhelming preponderance
of the evidence supports the unions’ case that pieceworker rate agreements often result
in workers earning far less than the minimum wage to which every other award-covered
employee in Australia is entitled.

6. The AFPA has not produced any evidence, quantitative or otherwise, in support of the
proposition that pieceworker rates are functioning as a ‘safety net’ for workers. This is
not surprising, given that the AFPA effectively concedes by its proposed variation that
clause 15.2 is unworkable in its present form.

7. Further, submissions made by a number of interested parties appear to assert that to
the extent that employees on pieceworker rates are frequently paid less than the hourly
Award rate, the problem is simply a compliance issue,3 or that the clause is intended to
result in a wage for some employees which is less than the minimum wage.4 Neither of
these submissions is correct.

8. The industrial reality is that clause 15.2 is frequently used to attempt to legitimise a wage
which is less than the equivalent of the relevant minimum wage, and which has resulted
in large-scale under-award payments.5

9. Perfect compliance (which is impossible in relation to this clause) would still result in
employees frequently being paid below the relevant modern award hourly minimum rate.
This is inconsistent with the notion of a fair and relevant minimum safety net of terms
and conditions, taking into account the modern awards objective.

(b) clause 15.2 is frequently misapplied and is unworkable

10. Clause 15.2 is frequently misapplied and is unworkable.6 This unworkability frequently
results in employees who are “average competent employees” and who are
pieceworkers being paid less than at least 15% more per hour than the minimum hourly
rate.7 Further, the uncertainty in the operation of the clause results in circumstances

1 UWU Submissions at [8(a)] and [26] – [32]; AWU Submissions at [19] – [20]; [22]; Submission, 
Australian Council of Social Service; Submission, Victorian Government; Submissions, Uniting Church 
in Australia. 

2 See, eg, the reports and lay witness statements set out in UWU Submissions at [30], and AWU 
Submissions at [19]. 

3 NFF Submissions at [28] – [29]; AFPA Submissions at [6(b)]; AI Group Submissions at [5], [18], [25]). 
4 AFPA Submissions at [2], [6(c)], [27]; AI Group Submissions at [25], [120]. 
5 UWU Submissions at [26] – [32]; AWU Submissions at [20] and [22(a)]. 
6 UWU Submissions at [8(c)]. 
7 UWU Submissions at [8(b)]. 
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where even an employer attempting to comply with the award in setting piecework rates 
faces a strong likelihood that their rates are not Award compliant.8 

11. Some interested parties submit that the widespread non-compliance with clause 15.2
(to the extent that it may be occurring) and its unworkability is not sufficient to justify an
award variation9 or that any award variation should be confined to addressing
“implementation and enforcement”.10

12. However, widespread non-compliance with an award provision can arise not just from
deliberate non-contravening conduct by employers. It can also arise from an inability to
comply with an award term that is overly complex and poorly designed. In such
circumstances, increased enforcement is beside the point.

13. A key challenge is that to apply clause 15.2 correctly, the calculation as to what the
“average competent worker” can earn requires constant adjustment for variables (such
as seasonal factors, adjustments in underlying minimum rates etc).11 The evidence filed
by interested parties opposing the variation shows this rarely happens (in addition to
various other flaws in the methodology). This is not a case in which the classification of
a complex clause and/or an enhanced compliance regime is sufficient. This is a broken
provision. The insertion of a minimum rate guarantee would ensure that employers and
employees are able to predict their base-line costs/earnings in a manner more
consistent with the simple, easy to understand and stable modern award system
envisaged by section 134(1)(g).

14. In their submissions at [42] – [49], the AFPA proposes a series of amendments to the
Award which are aimed at providing additional implementation machinery to support the
transparent and consistent application of piecework rates. UWU supports the intention
behind these proposals. However, they do not go far enough. The proposals on their
own will not resolve the fundamental inconsistency between clause 15.2 and the concept
of a fair and relevant minimum safety net of terms and conditions, given the frequency
with which employees covered by the Award are paid less than the equivalent of the
Award minimum for work performed.

(c) the purpose of pieceworker provisions

15. The requirement in clause 15.2 to fix and pay at least minimum piecework rates is
intended to be protective of employees, and to guarantee employees an adequate rate.12

By reason of the matters set out above, the provisions are simply not achieving the
intended purpose.

16. The AFPA characterises clause 15.2 as providing “a performance-based safety net that
contains an element of risk and reward”, and containing a “risk-reward bargain”.13 The
problem with that characterisation is threefold. First, performance-based remuneration
is only capable of constituting a “safety net” of minimum terms and conditions if at least
the minimum rate of remuneration is achievable. Second, the evidence is that workers
bear the entirety of the burden of the risk that an employer has not properly or fairly
calculated the piece rate. These matters are inconsistent with the purpose of clause

8 UWU Submissions at [8(e)]. 
9 NFF Submissions at [29]; AI Group Submissions at [13], [65], [67]. 
10 AFPA Submissions at [5]. 
11 UWU Submissions at [23]; [33(c) and (e)]. 
12 See AWU Submissions, [22(b)], UWU Submissions, [22(a)]; Fair Work Ombudsman v Hu [2019] 

FCAFC 133, [24]. 
13 At [2]. 
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15.2, which contrary to the AFPA’s submission, is intended to be protective of 
employees and ensure that employees are able to earn an adequate piecework rate. 
Third, to describe clause 15.2 as representing a ‘bargain’ between employers and 
workers is to wrongly characterise the content of the modern award as the outcome of 
a negotiation or other bargaining process between employers and employees.14 But 
modern awards are not made in settlement of industrial disputes between interested 
parties. They are regulatory instruments that set minimum terms and conditions of 
employment.15 The content of a modern award cannot be explained or justified on the 
basis that it represents a bargained outcome between employers and employees. 

(d) the historical background of the Award

17. The modern Horticulture Award was originally made by the Australian Industrial
Relations Commission (AIRC) in such a way as to provide that employees covered by it
– even those with a piece rates arrangement – would always be paid at least the
equivalent of the minimum hourly rate of pay for the work they performed.16

18. Later, the AIRC varied its own decision to remove this safeguard or minimum rates floor.
The reasoning of the AIRC appeared to be twofold: (1) there were no guaranteed
minimum rates in the pre-modern Horticulture Award [AWU] 2000, which the award
modernisation Full Bench considered was “the main award in the industry”; and
(2) clause 15.6 appeared to be inconsistent with cl 50 of the consolidated Request.17

19. However:

a. The Horticulture Award 2000 was not the only relevant award. There were at
least 12 other state awards/NAPSAs applicable to the industry. Five of those
contained a safety net provision similar to that now sought.18 The inclusion of a
minimum rate for all workers in the horticulture industry is not a new concept.

b. This Commission should not assume that it was the intention of the Award
Modernisation Full Bench that an employee who did not receive a properly
determined piecework rate was not entitled to the minimum rates under the
Award.19

c. The history of pieceworker rates in both the horticulture industry and in other
industries, and the existence of numerous modern award provisions that provide
for pieceworker rates as well as a minimum rate, is evidence that there is no
fundamental or inherent inconsistency between pieceworker rates and minimum
hourly wages.

20. The fact that a particular provision has been in place for a long time, or has not previously
existed, does not – without more – justify the retention of the status quo. The statutory
requirement that modern awards, together with the NES, provide a fair and relevant
minimum safety net of terms and conditions, includes (by ‘relevant’) a requirement that

14 Compare awards made by the Commonwealth Court of Conciliation and Arbitration, per the AFPA’s 
submissions at [18]. 

15 Four yearly review of modern awards – Penalty Rates [2017] FWCFB 1001, [129]–[132]. 
16 UWU Submissions at [18]; AI Group Submissions at [42]. 
17 The process by which the award was made and then varied is set out in more detail in UWU 

Submissions at [18] – [21]; See also AI Group Submissions at [46]-[50]. 
18 UWU Submissions, [17]. 
19 Per AWU Submissions, [23(c)]. 
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modern awards be suited to contemporary circumstances, meaning community 
standards and expectations.20 

21. It is variously submitted that the historical background is a “significant motivating factor
against the application”,21 or that the “provisions should not be altered to satisfy the
Unions’ disagreement with the amended Request”,22 or that the “variations proposed by
the AWU would make the Horticulture Award inconsistent with the Award modernisation
Request which was varied specifically to avoid the outcome which the Union seeks to
achieve.”23

22. To the extent that these submissions suggest that the FWC’s power under s 157 to vary
an award is limited or constrained by the history of that award, or the presumption that
applied to the (now abolished) four yearly review of modern awards that a modern award
met the modern awards objective at the time it was made,24 or that the varied award
modernisation request is dispositive of this application, they are incorrect.25 The FWC is
entitled to and should take into account all of those matters which it might properly
consider to be relevant.26 That includes matters that have emerged since the making of
the Award – including evidence of the operation of the modern award clause – that now
justify the Award variation.27

(e) no material impact on employment, employment costs, productivity, or regulation

23. Certain of the employer submissions argue that if the variation is made, then employers
will cease using pieceworker rates, because they will otherwise be exposed to higher
than expected employment costs.28

24. For example, the AFPA argues that the variation if made would mean that pieceworker
engagement becomes unattractive for employers, because employers would then face
“the double whammy” of both the minimum hourly rates and the 15 per cent uplift.29 This
argument proceeds from the assumption that employers who engage workers under
clause 15.2 are not presently paying both the minimum hourly rate and the 15 per cent
uplift. However, a proper pieceworker rate arrangement should have that effect. It
follows that the ‘harm’ identified by the AFPA is simply the obligation to pay wages in
accordance with the terms of the Award. That is not a relevant detriment.

25. In the same context, the employer parties argue that if employers cease using
pieceworker rates, then employees will be deprived of the opportunity to earn more than
the minimum award rate.

26. This submission is entirely speculative and, even if the speculation was borne out, is in
any event unsustainable. It cannot be said that a consideration of the relative living

20 Four yearly review of modern awards – Penalty Rates [2017] FWCFB 1001, [120]. 
21 NFF Submissions at [16]. 
22 AI Group Submissions at [6]. 
23 AI Group Submissions at [53]. 
24 4 Yearly Review of Modern Awards – Preliminary Jurisdictional Issues [2014] FWCFB 1788, [24]–[28]. 
25 See Four yearly review of modern awards – Penalty Rates [2017] FWCFB 1001 at [251]; cited with 

approval in Shop, Distributive and Allied Employees Association v The Australian Industry Group 
[2017] FCACF 161 at [23] – [24]. 

26 Shop, Distributive and Allied Employees Association v The Australian Industry Group [2017] FCACF 
161 at [48] and [49]. 

27 Four yearly review of modern awards – Penalty Rates [2017] FWCFB 1001 at [254] and [255]. 
28 AFPA Submissions at [28]; AI Group Submissions at [96]. 
29 At [28]. 
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standards and the needs of the low paid weighs in favour of the retention of a provision 
which results in some (or many) employees being paid less than the award minimum 
rate, simply to retain the ability for some others to earn more than the minimum rate. 
This is especially so given that employees are frequently paid less than the equivalent 
of the award minimum. 

27. Further, even if an employer was to cease using pieceworker rates, they could and may
well still offer employees bonuses for higher performance – particularly if such incentives
are as effective as driving productivity as some parties submit is the case.30

28. The third proposition put is that if employees were entitled to be paid at least the
minimum award hourly rate for each hour of work, then the “logical consequence …
would be that the 15% uplift for pieceworkers should be removed …”.31 The FWC should
disregard for this submission. There is no application to remove the “15% uplift” provided
for in clause 15.2 and no reason to remove this incentive if a minimum rates floor were
introduced.

29. Fourth, certain employer submissions assert that the factor provided for at section
134(1)(c) weighs against the variation sought, because if the variation was made, it
would reduce the employability of those who are “not productive in picking”32 and create
a “disemployment effect” with respect to persons such as “grey nomads”33 who are more
likely to be working to “support a holiday rather than supporting themselves generally”.34

30. There are significant problems with the logic in this submission:

a. Picking and packing fruit and vegetables has to be done by someone.

b. It cannot be said that employees who are presently being paid less than the
equivalent Award minimum will refuse to work or be less inclined to seek out the
work if they are paid more money.

c. Employers could continue to employ the people who are presently being
engaged in this work, on at least the equivalent minimum rate.

d. A significant majority of workers who are performing work in the industry are
doing so because:

i. they are sponsored by a horticultural industry employer and are limited
by their visa conditions to continue to work for that employer in the
horticulture industry (for example, Seasonal Worker Program (SWP)
and Pacific Labour Scheme (PLS) participants)35; or

ii. they are seeking to extend their visa by fulfilling a requirement to work
for a specified period of time in a rural or regional area (eg. Working
Holiday Makers (WHM)).36

30 See for example AI Group Submissions at [112]. 
31 AFPA Submissions at [27]. 
32 NFF Submissions at [20(a)]; AFPA Submissions at [30]; AI Group Submissions at [30]. 
33 AI Group Submissions at [103]. 
34 AI Group Submissions at [40]. 
35 Howe Statement at [10], [12]. 
36 Howe Statement at [12]. 
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e. Because of these visa settings, and the industry’s structural reliance on them,
temporary migrant workers (including WHM and SWP workers) will continue to
seek employment in the industry, and employers are likely to continue to engage
these workers, particularly considering labour supply constraints and shortages
in the industry which have been exacerbated by the COVID-19 pandemic.

31. Further, UWU submissions and evidence contended that the “prospect of working in
difficult conditions both environmentally and physically, in circumstances where it is
difficult to earn even the equivalent of the award minimum wage is a disincentive in
relation to workforce participation.”37 This submission has not been contradicted.

32. Fifth, regarding productivity, the employer parties submit that piecework rates incentivise
workers, either because employees are fearful of earning less money38 or through the
hope of earning more.39 But a productivity incentive based on motivating workers by fear
they will earn less than the minimum rate if not “productive” is fundamentally inconsistent
with the concept of a fair and minimum safety net. And a productivity incentive based on
motivating productivity through the possibility of earning more remains a feature of the
piece rates model if varied in the manner proposed. The variation would not prevent
such incentivisation from occurring.

33. Further, UWU submits that employees who know they are guaranteed at least the
equivalent of the minimum aware hourly rate for the work perform are likely to be
incentivised to be productive in order to retain the employment that will give them the
ability to earn money at this rate. And the disincentive to be productive in circumstances
where an employee has little hope of earning at least the minimum rate for the work
performed is removed40. Cast in this way, the impact of the proposed variation on
productivity is not neutral – it is positive.

34. Finally, any increase in the regulatory burden by the requirement to keep a record of
hours worked is not substantial, and when compared to the records that employers
should be keeping if engaging workers on pieceworker rates, is not a net increase in the
regulatory burden.41 UWU notes that the variation proposed by the AFPA includes a
record-keeping requirement similar to that proposed by the AWU.42

(f) work value considerations

35. UWU supports the submission made by AWU that the application does not seek a
variation to modern award minimum wages, within the meaning of the Act,43 and
therefore does not fall within the scope of s 157(2) requiring a justification by work value
reasons.

36. Some of the interested parties submit that the satisfaction of the modern awards
objective is not enough, and work value principles must be satisfied.44 The AFPA argues
that the unions “have not explained why the inevitable increase in remuneration for the

37 UWU Submissions at [36(c)(i)] 
38 See for example Lucaston Park Orchards, Submission, bottom of page 3, top of page 4. 
39 AFPA Submissions, [25(b)]. 
40 See UWU Submissions at [36(f)]. 
41 Contrary to the NFF Submissions at [24(b)] and AI Group Submissions at [11], [73].  
42 See AWU Submissions at [47]. 
43 AWU Submissions at [10]. 
44 AFPA Submissions at [17]; AI Group Submissions at [12], [87]–[90]. 
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substantial cohort of workers in the industry who are not competent can be justified by 
work value reasons.”45  

37. Apart from the unproven assertion that a “substantial cohort” of workers employed under
piecework arrangements are “incompetent”, in the event FWC takes the view the
application falls within the scope of s 157(2), the interested parties’ submission is
misconceived.

38. “Competency” (or otherwise) is not a work value consideration. The work value of work
performed by employees who are covered by the award who are hypothetically
“incompetent” is still the award minimum rate. Even if the clause is a minimum rates
provision and thus s 157(2) does apply, the work value principles would not require the
Unions to demonstrate a work value change in relation to so-called “incompetent”
employees to justify the proposition that they be paid the minimum hourly rate of pay for
work performed under the award (such rate having itself been fixed in accordance with
work value principles).

United Workers Union 

5 July 2021 

45 AFPA Submissions at [38]. 
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FAIR WORK COMMISSION 

Matter No.: AM2020/104  

Horticulture Award 2020  

REPLY STATEMENT OF DR JOANNA HOWE 

1. I make this statement in response to a report written by Greg Houston dated 11 June 2021

and filed on behalf of the Australian Fresh Produce Alliance in this application

(HoustonKemp report).

2. This is the second statement I have made in this matter. My first statement is dated 19 March

2021. In my first statement, I provided some information about my background and

experience, at paragraphs 1–6. Further to that information, I now attach, at JH–4, a copy of

my curriculum vitae.

3. On 21 June 2021, I was invited by the United Workers Union (UWU) to provide a statement

in response to the Houston Report. A copy of the request by the UWU is attached to this

statement and marked JH–5.

Paragraphs 155–157 of the HoustonKemp Report 

4. I refer to paragraphs 155-157 in the HoustonKemp report which state that:

155 Research Report JH-1 does not appear to quantify the average pay received 

by piece rate workers or the proportion of piece rate workers that earn an 

hourly rate below the minimum wage.  

156 Rather, Dr Howe’s conclusion that piece rates earn an hourly rate that is 

‘well below the Award minimum rates’ appears to be based on outcomes of 

the focus group and findings from two other relevant reports… 

157 It is not clear how Dr Howe reaches the conclusion that workers who are 

on a piece rate earn ‘less than $15 an hour’ based on the research report 

JH-1. There are two references to a $15/hour rate in research report JH-

1. 

5. Research Report JH-1 is the report Towards A Durable Future: Tackling Labour Challenges

in the Australian Horticulture Industry.1 It was the basis of a three-year national study into

the conditions of work in the horticulture industry. The study was funded by industry and

commissioned by VegetablesWA and was undertaken by an interdisciplinary research team

consisting of five scholars across two universities. I was the project leader on the study and

the lead author on the final report. It builds on a pilot one-year study funded by Horticulture

1 Hereafter referred to as the Towards A Durable Future report. 
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Innovation Australia. This research formed the basis for the Towards A Durable Future 

report and for the conclusions on piece rates in my first statement. 

6. The three-year national study is the most systematic and thorough investigation of workforce

issues in the horticulture industry to date in Australia.

7. The research project implemented a three-phase, mixed methodological approach to analyse

the nature of labour supply and regulation issues in Australian horticulture. The project

combined a literature review, a quantitative survey and extensive qualitative research. A

range of methodologies is essential for research. The HoustonKemp report refers only to

quantitative research as robust. This is not accepted within the Social Sciences. Both

qualitative and quantitative methodologies are useful and important and both have their

inherent limitations. A mixed methodology approach seeks to overcome the limitations from

relying on one type of methodology.

8. Qualitative research is a research method used in the Social Sciences to provide an in-depth

exploration and understanding of social interactions, systems and processes. To put it simply,

quantitative research uses numbers to help us understand “what” is happening (as well as to

some extent “why” and “how” it is happening). Qualitative research uses words to help us

understand more about “why” and “how” something is happening (and, sometimes “what”

is happening).

9. I now turn to a brief explanation of the three phases of research underpinning the study.2

10. The first phase involved meetings with key stakeholders and secondary documentary

analysis. In this phase we established a Stakeholder Reference Group which included 33

representatives from federal government departments and agencies, industry associations,

unions and other relevant stakeholders.

11. In the second phase of the project, the research team engaged the services of OmniPoll, a

professional market research company, to administer a national survey of vegetable growers

with valid responses by 332 growers. The Australian Bureau of Statistics (ABS) estimates

there are 4,024 vegetable growing businesses in these states (plus another 533 business in

other states/territories). Peak industry associations in these states provided contact lists for

businesses registered as vegetable growers. The combined list contained telephone numbers

for 1,552 contacts, which after accounting for duplicate phone numbers and businesses who

were identified as not being vegetable growers, resulted in a sample frame of 1012

businesses. The survey administered by OmniPoll should be regarded as a survey of this

population subset, rather than a survey of the entire Australian population of vegetable

growing businesses.

12. The third phase of the project involved interviews and focus groups with a total of 355

individuals. In order to gain as complete an understanding as possible of issues facing the

horticulture industry and given the diversity of the industry in terms of geography and market

segments, we selected 13 regions located in these six Australian states and territories.

Examining such a wide range of case studies also enabled greater appreciation of the different

ways in which these issues emerged and how responses were developed at a local level. The

following table summarises the number and location of interview and focus group

participants in Phase Three.

2 For a full explanation of the methodology, see Appendix A of Towards A Durable Future. 
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Location 
Interviewee 

Participants 

Focus Group 

Participants 
Participant Roles 

Binningup, WA - 12 Growers, workers 

Bundaberg, Qld 17 - 

Growers, workers, recruitment 

agents, hostel managers, industry 

association, trade union official, 

government representative 

Darwin, NT 1 15 
Growers focus groups, industry 

association, workers 

Gingin, WA 1 33 
Growers, workers, labour hire 

contractor 

Griffith, NSW 14 - 

Growers, undocumented worker, 

Accommodation/labour providers, 

harvest recruitment office, industry 

association, government agency, 

local council, hospital social workers, 

church, community organisations  

Lockyer Valley, 

Qld 
2 4 Growers, industry representative 

Katherine, NT 3 23 
Growers, workers, labour hire 

contractor 

Mildura and 

Robinvale, Vic 
21 - 

Local business, workers; community 

group, growers, hostel owner, union 

official, church representative, labour 

contractor, local government official, 

state government official, heath 

worker 

Orange, NSW 1 12 
Growers, workers, labour hire 

contractor 

Stanthorpe, Qld 24 6 

Growers, workers, 

accommodation/labour providers, 

harvest recruitment office, police, 

local council, Mayor 

Virginia, SA 13 12 
Growers, workers, training provider, 

industry association 
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Location 
Interviewee 

Participants 

Focus Group 

Participants 
Participant Roles 

Wanneroo, WA 6 40 
Growers, community 

representatives/legal aid 

Wide Bay-

Burnett, Qld 
11 - 

Growers, worker, local government 

officials, accommodation providers, 

industry representative, church 

representative 

13. The 13 case study locations shared a number of similar characteristics as well as key 

differences that made them suitable for comparison. In all cases, horticulture was among the 

largest industries in the local economy in terms of its contribution to gross regional product 

and employment. However, differences were present in relation to crop variety, distance 

from major cities, labour flows, distribution markets, local infrastructure, eligibility of the 

region’s postcode for the 417 visa extension for working holiday makers (WHMs), and its 

attraction as a tourist destination. These similarities and differences facilitated comparison 

and analysis of outcomes, resulting in a rich study.  

14. To verify information obtained from the case study interviews and focus groups, primary 

documents provided by stakeholders and reports from local media, industry and government 

were also analysed. Additionally, we undertook interviews and focus groups with a total of 

51 key stakeholders with particular knowledge of the horticulture industry and issues faced 

within it. These additional participants included industry representatives, unions, 

government representatives, community organisations, labour hire contractors and harvest 

labour office managers, and a closed and unrecorded focus group with representatives from 

the partner countries and territories in the 417 and 462 visa subclasses. Finally, we undertook 

one additional focus group in Melbourne with seven WHMs and two additional focus groups 

in Sydney, one in person with 21 WHMs and the other with four WHMs via teleconference, 

to supplement those who took part in interviews and focus groups in each case study location. 

15. We used the qualitative data analysis software NVivo to organise and manually code the 

interview and focus group transcripts. This is an accurate and established method for 

analysing qualitative data in the Social Sciences used for the making of generalisations drawn 

from patterns observed in case studies.3 It is a ‘systematic approach to review participant 

views collected from an experience in order to allow patterns and themes to emerge over 

multiple passes through the data’.4 At the end of the analysis we had identified 56 main 

themes called “Nodes” in the Codebook.5  

 
3  On qualitative research methodology, see further: Ben K Beitin, ‘Interview and Sampling: How Many 

and Whom’ in Jaber F Gubrium et al (eds), The SAGE Handbook of Interview Research: The Complexity 

of the Craft (2012, 2nd ed, SAGE Publications, Inc) 243; Daniel E Ho and Larry Kramer, ‘Introduction: 

The Empirical Revolution in Law’ (2013) 65 Stanford Law Review 1195, 1201; Kathy Charmaz, ‘Special 

Invited Paper: Continuities, Contradictions, and Critical Inquiry in Grounded Theory’ (2017) 16(1) 

International Journal of Qualitative Methods 1609406917719350; Joel D Olson et al, ‘Applying 

Constant Comparative Method with Multiple Investigators and Inter-Coder Reliability’ (2016) 21(1) 

Qualitative Report 26, 27. 
4  Joel D Olson et al, ‘Applying Constant Comparative Method with Multiple Investigators and Inter-Coder 

Reliability’ (2016) 21(1) Qualitative Report 26, 27. 
5  See JH–6 for the Codebook. 
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16. The methodology described above afforded us the opportunity to gain a comprehensive 

understanding of labour dynamics in the horticulture industry in Australia. While the survey 

was not of all growers and while these 13 cases are not able to capture every possible 

horticultural context, cumulatively both the quantitative and qualitative research used in this 

study provided a national overview and a very detailed picture of the industry within a 

number of geographical locations.   

17. Utilising these three phases of qualitative and quantitative research, and by including 

perspectives of growers and a wide range of other industry stakeholders, this approach is best 

placed to provide a complete understanding of issues within the industry and pressures on 

the various stakeholders. For instance, it is important to supplement surveys with qualitative 

research, such as case studies involving interviews with diverse stakeholders, in order to 

verify employer claims regarding the extent and underlying causes of their labour supply 

challenges.6 

18. These complementary methodological techniques enabled us to analyse the different and 

often contrasting perspectives of different stakeholders. This mixed methodology approach 

strengthened the integrity of the research process and the veracity of the findings. 

19. Therefore, in response to paragraph 160 in the HoustonKemp report, in my first statement 

where I state at paragraph 19 that “the data from my research” is the basis for my view that 

piece rate workers are “paid well below the Award minimum rates, generally earning less 

than $15 an hour”, I am making this statement as a general, expert assessment formed through 

my extensive and robust mixed methodology research of labour practices in the horticulture 

industry over many years.7 

20. However, in order to fully respond to the HoustonKemp report’s claim that there is no 

evidence to support my conclusion that workers on piece rates are generally paid well below 

the Award minimum rates, generally earning less than $15 an hour, I now turn to a detailed 

summary of the findings and data from the research team’s three-year inquiry in relation to 

piece rates. 

21. The Codebook for the research (see JH–6) identifies 56 Nodes under which the data was 

coded. Data on piece rates was coded in the following Nodes with “Pay”, “Types of Pay” 

and “Exploitation”, the top three Nodes in which data on piece rates was coded. 

Node8 Sources9 References10 

Pay 36 70 

Training 27 36 

Ethnic-gender segmentation 38 74 

 
6  Sam Scott, ‘Migration and the Employer Perspective: Pitfalls and Potentials for a Future Research 

Agenda’ (2013) 19(6) Population, Space and Place 703.  
7  See JH–4 for my CV. 
8  This refers to the theme emerging from the data. 
9  This refers to the number of interviews and focus groups in which this theme emerged. 
10  This refers to the number of instances in which the theme arises in the transcripts of interviews and focus 

groups. 
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Node8 Sources9 References10 

Enforcement 28 42 

Exploitation 61 204 

Types of pay 47 73 

Labour cost 21 39 

Supply chain 20 36 

22. In Phase Two we used a semi-structured interview method with a set of core questions. 

Interviewees were asked a series of questions in relation to remuneration. The following 

extracts from the data are a representative sample of the types of responses we received about 

workers’ pay on piece rates. These indicate extremely low wages for piece rate workers 

involved in the study.  

Interviewees Response  

WHMs focus 

group, Darwin 

“We worked in the same place and the cherries was very bad this year 

with the weather and so because of the rains they all cracked and so for 

the pickers, we had to check cherry by cherry … so you can’t make 

money and so you make like $5 per hour.” 

“So for one day, I’ve done like 20 bucks in 7 hours.” 

“The piece-rate, the thing is that they, in my experience on the farm, it 

was a group effort, so if the group was good then everyone got paid 

alright but if you have one really hard worker and you are stuck in a group 

with two other people, then it’s not great because they average it out for 

all three of you. I think that’s kind of like you’re throwing the wolves 

together and then you see what comes out, and that’s how the farmer 

can get away with not paying the hourly rate.” 

WHMs focus 

group, Gingin 

“I work before on a farm in Carnarvon, it was piece-rate, it was 15 kilo 

of beans for $12 ... so $7 an hour.” 

WHMs focus 

group, 

Katherine 

“Like you just work for $5 an hour because the bucket price was just 

rubbish.” 

“We had 12 days of picking raspberries and it was terrible, I mean piece-

rate, you get 80 cents per punnet … For the first week we probably 

earnt just over $200 and we were doing 8, 9 hours a day. The first 

day’s paycheque was $28 for a 7-hour day and they charged you for your 

equipment so they took $20 off that.” 

“You’re being forced to work piece rate but the crops wouldn’t be very 

good, so they’d say, ‘Don’t pick any of these because it’s diseased’ and 

you’d spend all day walking up and down and looking for fruit to pick 

and you’d be expected to do all of that in your own time. Yes, just $3 a 
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bucket would take you half an hour, 40 minutes for the bucket 

because the crop’s just not there.” 

“You just can’t make the minimum wage. You can’t get it when you’re 

paid piece rate where you’ve got to be really fast … it’s impossible to 

pick it when you’re being told to go and pick bad fruit to clean the rows, 

when you’re supposed to be picking the good stuff, you don’t get paid for 

the bad fruit when you’re getting sent back to clean the rows.” 

WHMs focus 

group, 

Melbourne 

“I worked for 3 different farms. The first one was piece-rates and it was 

terrible. They like didn’t pay, they had like no fruit bushes and so I 

worked for 8 hours and I think made 40 bucks and that was really – I 

stayed for 3 days and they didn’t want to pay us, so we left. And then the 

next farm that I found paid $9 per hour when the minimum wage was 24 

and that was the one that we weren’t sure how they count the days. But I 

did a lot of work with him just because he had steady work and then 

eventually I found like a blueberry farm and they paid the minimum wage 

at the time which I think was $20 or $21 an hour and they had breaks.” 

“I got 12 cents per tree so I needed to plant a lot of trees. I made about 

$15 an hour, $100 a day.” 

“Yes, I also worked for 3 days at a tomato farm and we earned on piece 

rates what ended up being $5 an hour for 6 kg of the little cherry 

tomatoes.” 

“Yes definitely. I had a piece rate job where most of the workers didn’t 

even get $10 per hour. The farms don’t care if people leave after a few 

days, because there are always new backpackers, who try the job or even 

stay with the bad money, because they can’t find something else.”  

“Oh there was nothing – no piece rate agreement, you just showed up 

and they just verbally told you at the end of the day what the rate was 

and it changed every day, every single day.” 

WHMs focus 

group, Orange 

“10 hours, $10. $1 an hour…We had no choice as well…because we 

need to get 88 days first…We do anything because there’s no choice.” 

WHMs 

interviews, 

Stanthorpe 

 “We two are working in salads, you have to work as a team and you get 

paid one box $1.40. So actually for every box you do it’s like 70 cents 

per person and it’s impossible to actually [sic] so many boxes that you 

can earn anything. They say on the papers you sign, they say, ‘Oh you 

can make 15% plus than the hourly wage’. But it’s just impossible. Like 

really … Yeah, even the people working there for now a couple of weeks. 

They do for two people like about 180 box a day. It’s just nothing, like 

you don’t earn even $120 in eight hours.” 

“$3 an hour we worked. But the price was actually really wrong. Like 

we got $27 for a thing of oranges. But his farm, I don’t know why but 

they had a really bad season.” 
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Grower 

interview, 

Stanthorpe 

“There’s a couple here that worked at a strawberry farm for two or three 

days, they’re from Ireland. They made $160 in four days I think on a 

contract piece rate and they just said that nobody in the crew could 

achieve the output that was required to make a minimum wage. I said I’d 

give them support if they wanted to take it further but he was like I’m 

here for a good time, not for something like that and that’s how farmers 

get away with it because the people that are here for a good time are not 

going to follow through. They move on. The people that are desperate put 

up with the unfairness.” 

WHMs focus 

group, 

Stanthorpe 

“Raspberry picking – we worked eight or more hours but we get $30 or 

$40 for the day.” 

“We called the harvest office and she said, ‘this is going to be one of the 

best jobs, people are queuing for it.’ So we were just like, ‘yeah, this is 

going to be great, we’re going to earn loads of money’. Day 1 we earned 

$31.50 for the entire day … seven hours work but we worked out to be 

paid like $20 an hour we’d have to fill four bins up each but it’s just no 

possible…and like have you seen the size of the bin? They’re like big 

crate things. They’re bigger than us, they’re literally probably like this 

with the tables and chairs, about this high…no-body in the whole place 

even came close to making the minimum wage.” 

“It was a contract piece rates job…whole 2 weeks under $200 dollars 

for 8 hours a day.” 

Local worker 

interview, 

Stanthorpe 

“You had to do a whole row for $16 and I got maybe a quarter of the way 

down the row and it took me like over an hour so I’m working on $4 an 

hour. I can sit at home – I don’t want to. I can sit at home on Centrelink 

and get $500, $600 a fortnight and someone wants to pay me $4?! I’m 

Australian, I don’t need to – I’m no-one’s slave.” 

WHMs focus 

group, 

Virginia 

“Let’s just say, 8 o’clock you’d go to your farm and then they have let’s 

say a hundred bins that they’ve got to do. So whoever is, you know quick 

gets the more bins. Obviously there was two of us, so we decided to do a 

bin together just for morale and make it look like it goes up quicker. So, 

you know, you could have one day could be trees this high with oranges 

the size of footballs and it would take, let’s say, 30 minutes to fill up and 

there was one instance where we got a little bit late to the farm and there 

was only like one bin left and there was only about three oranges on each 

tree and he wanted every orange off the tree, so you know, you spend two 

minutes going up and down, so I think we were there for about four or 

five hours, so it worked to be like $3 each an hour.” 

“I got like 5 bucks. It was six hours. Still not $3 but [laughs] an hour.” 

There was one pay cheque that I only got $40…I went to make my 88 

days. I was constantly looking for another farm and I had lined up to do 

cherry picking with a really nice family, it seemed like an excellent place 
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and because of the weather it got delayed for three or four weeks and I 

finally gave up on that as I had spent all this time waiting. 

WHMs focus 

group, 

Wanneroo 

“Not when I was early picking, especially at the start it was difficult to 

do more than one row a day. Sometimes I was getting $90 a day … for 

7 hours.” 

“You would get $8 a rack and if you’re a good picker it’s $150 a day. I 

made $100 a day for nine and a half hours.” 

“I did get paid less at the end because you’re forced to work in orchards 

where 75 per cent is already picked so you really looking to find 

cherries so you don’t get much pay. But it’s the only way.” 

WHMs focus 

group, 

Melbourne 

“I think on this farm there was like 5 of us who weren’t willing to leave 

until we got paid and he kind of realised he had to come back with the 

money. So we did get paid in the end, but, yeah, it was like, I think like 

$40 for 8 hours of work on piece rates.” 

WHMs focus 

group, Sydney 

“The pear farm was $30 a bin – a massive crate that took a whole day to 

fill! The second farm was a woofing farm so we got our accommodation 

and food for free in order to work for our days to be signed off. The third 

farm we got paid per box, I think it was $4 or $5 a box.” 

“I got paid piece-rate on one farm, hourly on another. The piece rate 

agreement was very vague and I felt I was hugely underpaid.” 

23. The study found that there were a number of factors why piece rate workers received low 

pay and appeared to accept low pay. For WHMs, the reason for the latter was because of the 

need to complete an 88-day period of specified work in order to earn a visa extension. The 

following extracts are a representative sample from the data. 

Interviewees Response 

WHMs focus 

group, Darwin 

Participant: Because we have to, yeah, to do the values of the farm days 

and we have not choice to try to make some money and to do that….it 

is very hard to find farm jobs. 

WHMs focus 

group, 

Katherine 

“No choice. Just for, I was just staying for my visa days, to get the 88 

days.”  

“It’s kind of hard to get farm work, so it’s like, what do you do, because 

if you get kicked off that one, then it’s really hard finding work. … You 

are forced to work there, because you can’t afford to move anywhere 

else and you’re just trapped.” 

WHMs focus 

group, 

Melbourne 

“Even one of the girls I knew, like the guy told her, if she had sex with 

him he would sign off on her 88 days that day and I was like, ‘Call in 

and tell them’ but she was like, ‘I’m working on his farm, I just want to 

get my 88 days and be done with it’ and so she didn’t do anything, she 
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didn’t report it, she just found a different farmer to work for but I didn’t 

know who he was really, so I didn’t feel like I could call in. Like I don’t 

think they want to hear third-party reports about a farmer, like how do 

they believe that?” 

“It’s the only way to get the 2nd year visa. If I had had a choice I would 

not have done it or stuck it out being paid a pittance as long as I did. So, 

ultimately I would not recommend it to anyone.” 

Local 

government 

official 

interview, 

Griffith 

“The thing is, we’re encouraging a program or a body of people to come 

to the country and the only reason they’re coming to rural Australia is 

because they have to do their 88 working days to stay the extra year. You 

know, so we’re almost putting a noose to their head saying, ‘If you don’t 

do this, you can’t stay’. Because we have no trouble, like saying the solar 

farms that would come to the area, they have no trouble attracting people 

to that kind of work when they know they’re going to be earning $30 an 

hour. So maybe half the problem too with horticulture is this piece rate.” 

Community 

stakeholder 

interview, 

Griffith 

“The 88 days costs them [WHMs] a fortune. Most of them, the general 

view is now, you don’t go unless you’ve got $2000 in the bank because 

it’s going to cost you money to do the 88 days. This is not a time when 

you make money, it’s a time when you lose money so you can get an 

extra year on your visa.” 

FWO official 

interview, 

Stanthorpe 

“The ones that are more likely to be underpaid or exploited are ones 

where the employer, whether it’s a contractor or grower, has some 

sort of hold over them. The 88 days are a big driver of that. It’s really 

important to a 417 visa holder to do their 88 days. Now, sometimes 

their planning is very poor and they tend to leave that towards the end of 

their first year that they’re here on a 417 visa, because they’ve got to do 

their 88 days within, you know, a specified time. Now if they’ve left it 

to, say, the last few months before their first year expires, there’s a great 

deal of urgency to do that in 88 days. Some rogue operators know the 

level of, I guess, stress that that causes and the urgency to do the 88 days 

and get that signed off and then approach immigration with your 

documentation. In some cases they’ll underpay you and say, ‘Well I f 

you want a second year, you’re only getting this much as a rate of pay. 

Or worse, you have to pay me to sign off that visa documentation.’ So 

what we’re seeing is, with visa holders, the 88 days is worth more to 

them than the correct rate of pay.”   

24. The study also found that the 88-day period meant that it was very difficult for WHMs to 

obtain the standard of average competency set by the grower because they had no prior 

experience in horticultural work and only worked in the industry for the minimum period 

required to earn a visa extension. We found that some growers used piece rates to pay low 

wages to this group of workers in lieu of training WHMs to get up to the speed of average 

competency. The following extracts from the data are a representative sample of the types of 

responses we received about the interaction between the costs of training and the use of piece 

rates. 
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Accommodation 

operator 

interview, 

Stanthorpe 

“It’s hard to know with underpayment who’s right and who’s wrong 

because if some people are working on piece rates, there is no bottom 

figure that somebody can work for a farmer. I had a guy in here this 

morning and he said he’d been working in [name of farm omitted] and 

the money was just terrible on piece rates. I said to him, ‘you wouldn’t 

have made any money in one day and you won’t on any contract piece 

rates job for probably two weeks, which is how long it can take to build 

up to the speed for an average competent worker. To me, average would 

probably be 60 to 70% of the people that are working there, should be 

capable of earning X amount of dollars. You might get some that are 

10% or between 5 and 10% normally at the top who will earn 

extraordinary money.” 

“On big farms, farmers can’t be standing behind every single worker. 

They have to go contract or they couldn’t possibly make any money if 

they were paying an hourly rate on a huge farm that employs 50 or 100 

people or something. They have to do contract because people can’t be 

trusted to work, especially backpackers, they’ll just sit under a tree if 

you were paying them hourly, or they’d take 40 minutes for lunch 

instead of half an hour. It happens all the time…If they’re hourly, it’s 

all down to the supervisor.” 

WHMs focus 

group, 

Stanthorpe 

“Some ladies making $90 a day and others who’re making $40 an hour 

because they’ve been doing it for 10 years. You can’t expect that of 

backpackers who just come here for the first year and have their first 

experience on a farm. We just can’t make anything.” 

WHMs 

interviews, 

Stanthorpe 

“We’ve been doing the thinning for weeks and he said ‘you’ll be slow 

at first but you’ll pick it up, you’ll get faster, you’ll earn more money’ 

but we didn’t seem to pick it up fast but we thought we would get better. 

But we’re really struggling to pick up the pace so we’re not earning 

much – I think the last couple of pays worked out we were working 

about $10 an hour and the first few days was much less. Even now, last 

pay, I got paid like $450 and we worked 51 hours so that’s less 

than…and it was the hardest days’ work we’ve ever done in our lives, 

slashes all over hands, blisters.” 

Griffith local 

government 

official 

“We’ve still got to have a workforce that is productive and I’m not sure 

that our locals and our backpackers are job ready yet. The whole thing 

with horticulture is the skill set has never really caught up with other 

industries where they train internally. You don’t hear about too many 

farmers or big businesses out there associated with horticulture that 

supply training. A lot of the training is on the job but certainly don’t 

see too much tertiary or education towards that side.” 

Registered 

labour hire 

contractor 

interview, NSW 

“The biggest problem with your backpackers of today is they don’t like 

piece rates. It’s just one thing that they can’t, you know, do it for long 

enough to get the skills to be any good at the game. That’s one of the 

reason why it’s hard for legitimate operators like me to market myself 

up against some of other contractors because they’ll just take a group 
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of Malaysians and all they want to do is work and they’re not too fussed 

about what they’re getting paid.”  

Growers focus 

group, Gingin 

For us the 88 day thing is a pain in the butt because we get so many 

staff who are only here to do the 88 days. So, you’ve got someone 

sitting in a paddock and with my industry it’s so competitive we can’t 

pay hourly rates to pick fruit, we’re paying piece rates.  

Accommodation 

provider 

interview, 

Griffith 

“They’re usually around 18 cents or 13 cents a tree. An average person, 

if they do well, they can do a minimum of $150 a day, on an eight-hour 

day. If you do better, some people are earning two to three hundred 

dollars a day. If the employer sees that the person is too slow and not 

making quota, then basically they would let them go. The same thing 

with the broccolini packing shed, which is the other contract base 

we’ve got. We say to them, ‘Look we’ve got this happening and we 

would like to say to you, if you’re not making money, let them go 

again.’ Orange picking, we discourage people to do orange picking. I 

did it myself. Unless you’re working there a week, you won’t make 

anything. When people go and pick oranges, I say to them, ‘Be 

prepared to work for at least a week before you can see any benefit’.” 

25. The study found varied labour practices by growers. Some growers used piece rates to 

motivate horticultural workers to be productive and efficient in lieu of supervisors and 

because of the geographically dispersed and large spread of many farm operations. In 

contrast, other growers reported using hourly rates combined with close supervision to 

overcome this challenge. 

Interviewees Response 

Growers focus 

group, 

Binningyup 

“We do hourly. We’re kind of thinking about piece-rates but I actually 

haven’t got around to working how to do it. Probably we’re looking at 

for the broccoli, for the picking and the packing of the broccoli because 

you get very much some people just plod along, they’re so slow. That’s 

where we kind of, we lack that skilled middle management or 

supervisory kind of people that can be driving everyone along.” 

“We pay hourly. We break them into small teams and they sit with a 

supervisor, a grey nomad or a natural leader amongst them. We let them 

know there’s an expectation, we need an average of three bins per 

person out of your team…you give them targets to keep them in 

line?...It does work, yeah. It’s all about supervision. As [name omitted] 

said, you could do piece-rates but you’d have to be over the top of them 

all the time and you know that’s a bit of a balance to get there…But the 

thing is it does help when you come and say to them, ‘I think you’ll 

need to speed up here, if you want to talk, you can talk and work at the 

same time’.” 
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“My grandfather used to say, ‘So that’s $20 an hour let’s take it. I’ll 

pay you $10 an hour for your right arm and I’ll pay $10 an hour for 

your left arm. If you only use one arm I’ll pay you $10 an hour. I still 

use that now occasionally when I get a slow one, ‘do you want to go 

one-handed? I’ll pay you half the wages’.” 

Growers focus 

group, Darwin 

“I can ascertain productivity. I don’t need piece rates. I know that at the 

end of the day how many bins are in the shed. I can then calculate what 

it’s cost me to pick that box and freight for that fruit….No I don’t think 

[the workers work less hard on hourly rates]. Oh some of them do, some 

of them will but we have tried a piece rate and they picked everything 

they could find instead of being selective. I want selection. I want the 

ripe fruit put in the boxes on the trailer because I don’t want rubbish 

put on. I don’t want next week’s put on. I don’t want last week’s put 

on. I want good fruit.” 

Growers focus 

group, Gingin 

“With the pruning of – grape pruning, that’s actually paid piece-rate 

per vine but in saying that we still have to have them up to speed for 

them to earn the minimum wage they get per hour. So we’ve got to train 

them well enough that they’re pruning fast enough to get at least the 

minimum wage otherwise we can’t keep them. And they understand 

this, it’s how it works. Basically 90% of them hit that and actually do 

quite a lot more.” 

“We use piece-rates. It gives them the opportunity to earn a hell of a lot 

more than the minimum wage. Like for instance we had two Korean 

boys that came out about 2 years ago, fresh out of the Army and 

basically hit the pruning like I’ve never seen before. Like I’m pretty 

sure they were running and I just couldn’t keep up with them.” 

Registered 

labour hire 

contractor 

interview, NSW 

“Obviously, we can’t refer workers for positions on farms that are not 

at the award rates. But my argument with the government is piece rates. 

How do you determine what is a correct rate? I mean, because the 

farmer could come out and show me eight workers that are there, and 

if I haven’t referred the people, he could be stacking up three young 

workers for all I know and showing me, ‘well those people picked 

seven bins today, at $30 a bin, so that’s $210 a day’. But then my guy 

might be making $50 a day. How can you really say that is not ok? How 

do you really know? We do onsite inspections but it’s hard to tell 

what’s going on.” 

“It’s just that some of the industry work is hard. I mean, onion picking, 

you go out in a paddock and you’re surrounded by sometimes 100 

workers out there. It’s 40 degrees heat. The really good workers are 

normally from either India or Turkey and that can handle the heat and 

especially the Turkish pickers. I’m sending out fair coloured 

backpackers and they’re getting out there at say 6.30 in the morning. 

These professional backpackers get there at 3.30 in the morning and 

work with hats that have got little lights on them and those guys are 

earning their $200 a day. Our guys can’t do that. But it’s very hard then 
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to go to the farmer and say, ‘Well, you’re not paying enough’ because 

he is. That’s probably my biggest gripe in horticulture and viticulture 

work. There’s just not enough training to help these guys get up a 

standard so they can get up the average competent worker and 

earn a decent wage. I don’t expect the government’s going to pay a 

backpacker training levy.” 

Growers focus 

group, Orange 

“ We wouldn’t have enough people if we didn’t have piece rates. We’d 

have to double the amount of people…Because of the sheer volume 

that one person can pick of say apples for argument, they could pick 3 

bins and earn a salary or wage I should say. But some guys are picking 

6 and 8 and 10 bins a day so that means we are going to have two people 

to do the same amount of work. And if they’re on wages they will not 

work that hard.” 

“[Without piece rates]… the other thing is, our best pickers will leave 

the industry, like your really gun pickers that travel around, if they’re 

going to be put on an hourly rate, they’ll be out of here… Yeah, they 

just won’t do it.” 

“One cherry season I do remember this one particular picker was 

making $4,000 a week and that was net in his hand every week because 

he went out there and he just picked to his heart’s content…We will 

definitely have a labour supply issue without piece rates.” 

Grower 

interview, 

Stanthorpe 

“Because we worked out what was a fair rate. It’s a fair rate to do the 

tree. I mean, ultimately, it probably is maybe to our financial detriment 

but I think for us, we are happy with that. Because we know then we 

don’t have to plod them along. We don’t have to be there with the ones 

who are on a hourly rate who are going slow, saying ‘hang on, you’ve 

got to increase your productivity or you’re not going to stay. You’re 

only earning 80% of the award rate’. I’d say just about all of ours do 

earn more than the award rate and the ones that are not, there’s an 

obvious reason and you’ll talk to them and they’ll say, ‘I’m quite happy 

with that’ because they want to work less hard with less pay. They’re 

happy they haven’t got a boss out there yelling at them because they’re 

not doing what the expectation is.” 

Grower 

interview 2, 

Stanthorpe 

“With a labour cost of 60%, I mean I can understand there’s pressure’s 

to try to take some back from the worker in terms of money…contract 

(piece rates) is tricky and there’s lots of arguments and problems and 

disagreements and conflict because all of a sudden they’re not getting 

the minimum wage and their friend’s earning more or someone’s got 

better trees. I feel I can just manage it with hourly. I find it’s easier to 

manage but like I said, I’ll identify the slow ones and I’m not going to 

keep paying the slow guy an hourly rate, my business just can’t afford 

it. I’ve got no choice but to put pressure on them and say, ‘Look you’re 

going at this much slower than everyone else. I’m sorry but you’re 

going to have to go faster or find another job’.” 
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Grower 

interview, 

Toowoomba 

“Our harvesting team are piece rate because of the nature and style of 

farm that we are and our products. They’re predominantly always paid 

piece rate. We can’t change our piece rate people over to hourly rate 

because our piece rate staff like that have been here for 10 or 15 years 

and they actually earn far more than hourly rates…So we’re caught 

between a rock and a hard place and there’s all these people running 

around saying, ‘piece rate is really slave labour’ but our people do 

really well. We have people on farm that can earn $40 to $60 an hour, 

simply because they’ve learnt how to do it and they’re more than happy 

to come to work.” 

Growers focus 

group, Virginia 

“Piece rates get a bad rap in our industry because when they’re applied 

inappropriately and it’s largely down to those cowboy examples out 

there.” 

Grower 

interview 1, 

Virginia 

“They are all paid an hourly rate in the glasshouse and then there’s a 

bonus scheme on top of that. Piece rates has its own challenges, 

obviously quality is an issue with piece rate. We just got a fact-finding 

tour back from Europe, they set the standards in horticulture with 

glasshouses and we are miles off the pace with efficiency at work. I 

mean their harvesters and pickers work double our speed.” 

Grower 

interview 2, 

Virginia 

“We don’t pay piece rates because it’s too hard. A couple of reasons. 

One if they go really fast but we get a quality issue at the end. How do 

you manage that as part of the system? Sometimes we get stuff that 

comes in and it is half rotten and you have to grade harder. So how do 

you pay the same piece rate for non-homogenous output. I tried to work 

through it but I just couldn’t get it to work. It wasn’t air on them and it 

wasn’t fair on us…so we went to a different system whereby if our 

supervisors met the labour target overall and didn’t have a knock out, 

a quality knock out, or didn’t have a safety injury, then they got a 

bonus.” 

Grower 

interview, 

Wanneroo 

“I think [piece-rates] are essential. And I’ll tell you why. If you’ve got 

400 people onsite, and you’re talking 400 people spread over 250 acres, 

it is impossible to visually monitor them at all times. Now given that 

the vast majority of our labour supply are coming as backpackers and 

the vast majority are hunting visa extensions and they’ve had a heavy 

night on the drink or something like that, they go out to the field and 

you know, strawberry fields are fantastic, they’ve got all these little 

plastic covers everywhere and they just go and roll under one of the 

covers and they go to sleep. If you get them on a casual hourly rate you 

can’t even see them. But with piece rates it’s all recorded. So what we 

do is monitor the work rate and we have a requirement that if because 

obviously you’ve got a training period and that sort of thing, but anyone 

on any given day if they can’t hit 60%, they’re fired immediately. And 

so by doing piece rates firstly it’s a motivation because you can’t 

supervise every worker and you can’t stand there cracking a whip.” 
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Accommodation 

provider, Wide 

Bay Burnett 

“Even with the whole pay thing, people say to me, Australians are too 

lazy, they won’t get of their arse and do the work. I say, ‘well, maybe, 

but I wouldn’t go to work not knowing what I was going to be paid and 

then working for a piece rate that changes throughout the day and then 

not knowing for possibly one week or two weeks if I’ve even met the 

minimum standard rate of pay’, which is what the law says is supposed 

to happen but almost never does.” 

26. The study found that piece rates were set by some growers on the basis of a worker’s race, 

ethnicity or visa type. Growers who selected workers based on these attributes perceived 

certain groups to be more hardworking and compliant, and less likely to report or complain 

about low wages received on piece rates. This selective recruitment based on race, ethnicity 

and visa featured prominently in the qualitative data. The following extracts from the data 

are a representative sample of the types of responses we received about the segmentation of 

the horticultural workforce and the effect of this on the setting of piece rates. 

Interviewees Response 

Community 

stakeholder 

interview, 

Griffith 

“ Or varying piece rates at the farm. That’s the other one that I came 

across in Queensland recently … So it was different visa categories 

and different ethnicities got different bin rates, for the same work. 

So locals got $90 a bin, seasonal workers got $70 a bin and it kind of 

went down from there. Then the European backpackers, then the Asian, 

mostly Taiwanese and Hong Kong backpackers got less. 

Undocumented workers got the least … And at this particular place, 

that’s the locals be-quiet money. It’s all about making them feel like 

they’re getting the best deal, because they’re the most potential to kind 

of speak out, because they’re local and you can’t manipulate them. You 

don’t have those strings or accommodation and payslip sign off, and all 

the rest.” 

“No, this [varied piece rate] is all labour hire companies. I’m sure the 

farmers just pay a flat rate … the fee to the labour hire contractors. And 

these same contractors supply to some of the biggest farms [name 

omitted] … In one case, [name omitted] had been given notice of a visa 

compliance check, and of course, the contractor rang everyone and 

said, ‘If you don’t have a visa, don’t come to work tomorrow.’ So that 

meant that 200 workers shrunk down to 80. There were ten teams of 20 

that shrunk down to 4 teams. So that’s the kind of numbers of people 

who then just literally disappeared from the accommodation 

overnight.” 

WHMs focus 

group, 

Melbourne 

“Yeah because he didn’t want to pay us a proper wage, so he didn’t 

want to pay us with payslips because he would have got in trouble had 

he not been paying us the right wage. So, it was interesting. We were 

in the Europeans team. He had other labourers brought in from 

India who were on much less. He [the farmer] was Indian and he had 

these Indian labourers on the farm as well that I’m pretty sure they were 

brought over to work and did nothing else, like we worked 7 days a 
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week, but we could take a day off but he was really begrudging of us 

taking a day. The Indians just worked all the time … One of the 

younger [Indian] guys spoke English but he was pretty guarded with 

what he said and he didn’t say a whole lot. He intoned that he wasn’t 

paid well, that we made more than he did because their [the Indians’] 

wages were dropped but that once he’d paid off his debt for coming 

over, he’d be allowed to go free.” 

Community 

stakeholder 

interview, 

Mildura 

“I think we need to talk about the cohorts within this space 

separately, because the backpacker, what they face versus the 

undocumented versus the permanent resident, the asylum seeker, 

the visa holder, are all different within this space. So I think I’ve 

mentioned about the layers of exploitability. So you’ve got people on 

Centrelink who are exploitable in a particular way. An asylum seeker 

is exploitable in a particular way, and then backpackers, and then – so 

the less educated you are, or the more precarious your position, the 

more exploitable you are. Backpackers are exploitable because they 

want to get the 88 days and kick on with their visa and then you’ve got 

the undocumenteds [sic], who are just completely precarious.” 

Labour hire 

contractor 

interview, 

Orange 

“ I think they’re giving the worker less because the dodgy contractor 

they’re usually hiring the illegal people, they just can’t work away and 

just quit the job that easy but if you’re doing it properly like us, we 

employ only legal people and they then, once they feel, “Oh I just can’t 

make money”, they just walk away…but the illegal people will take 

anything … even the lowest pay.” 

WHMs focus 

group, 

Stanthorpe 

“So, the fruit was really, really small and lots of bad fruit. So we went 

to see a guy from [a registered labour hire company-name omitted] and 

he went to see the farm and he said, ‘You have to pay more because it’s 

so much work …’. We had four people, I think on one bin and it took 

us four hours. So you’re like two hours for four people and you get $27 

for everybody. And so the farmer said, “Oh no, I won’t pay more. I can 

get Asians, they do it. And he didn’t even pay us did he? He didn’t 

pay us.” 

Growers focus 

group, Orange 

“I know for a fact some apple packers down there, they’ve told me, 

have illegals in there and they just fly under the radar, they pay them 

cheaper and those guys aren’t playing the same level field as other 

apple packers in the industry. So, it’s the illegals that get exploited, 

not necessarily the backpackers.” 

Growers focus 

group, 

Binningyup 

“We’ve got a next-door neighbour as well who is a commercial tomato 

grower and they tend use almost exclusively Asians but they work for 

just about non-stop for next-to-nothing seven days a week and they 

don’t want to stop…As a general rule, backpackers from Asian 

countries are very, very respectful, incredibly respectful. They 

won’t [complain], you know, they’re probably easily 

intimidated…I think the Europeans are very much aware of their 

rights in this day and age.”  
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Accommodation 

owner 

interview, 

Bundaberg 

“So that’s $30 in a day. They’d get a payslip if it wasn’t cash and it 

would say they worked 1.5 hours. It wouldn’t say that they picked six 

buckets, it would say just 1.5 hours… but there wouldn’t be 

complaints…there are a lot of people here – more the Asians – that 

end up being indentured almost. They get advertised overseas, not 

here. You can look for Gumtree and it will come up written in Korean 

or Taiwanese. So they’ll pay $500-$1000 bond and when they get here, 

they’ll take their passports and their travel documents so they can’t 

actually leave.” 

Growers focus 

group, Darwin 

“I think that if they [the labour hire contractor] offered me an Italian 

today, I’d tell them to keep them. Most of the Germans are not too bad 

though….We’ve just had our first Indonesians last year and one of 

them wants to come back and we are letting him come back…And we 

have found them [the Indonesians] so respectful and they’ll just do 

anything to please and if you say, ‘Listen, do this, do this’, they’re 

really keen, looking, looking, looking and you’ll say, ‘Can you come 

here?’ and he’ll sprint over to see you, whereas the others will just go 

dah, dah, dah you know and just dawdle.” 

Labour hire 

contractor 

interview, 

Griffith 

“So that’s what I’m saying, the ones that obviously can’t speak almost 

a word, which I’m guessing, they’ve got to not be proper legit ones. 

But I’ll be honest with you, I’ve said we’ve had them in the past but 

the Chinese, the Malaysians and those groups, the Asian groups, 

they’re great pickers. They’re quick. They know what hard work is, 

you know, and quite often it’s funny with them, they actually prefer 

piece rate because they can go like the clappers and actually earn above 

minimum award wage. So they’re quite happy to be on a piece rate 

because the harder they work, the more rewarding it is.” 

Growers focus 

group, 

Katherine 

“I guess there’s two classes of backpackers. There’s guys that are 

more so coming in for the purpose of working, more from probably the 

Asian countries, that they’re coming in for working and they’ve 

developed a reputation probably as harder, harder general workers as 

opposed to European backpackers. There’s a number of nationalities 

that are just here for a good time and they need to do the 88 days 

to get their second visa.” 

Labour hire 

contractor, 

Mildura 

“The Vietnamese, let me be very racial and say the Vietnamese, 

their piece rate is very good. Their quality, the Vietnamese quality of 

work is quicker, they’re more, I don’t know, I don’t know how they do 

it honestly, I don’t. But they will make $300 a day, $200 a week, you 

know, working eight hours. That’s take home, forget about the tax. It’s 

cash in hand. That’s to me, above the minimum wage. But you put an 

indigenous Malay or the Chinese Malay in there, he’ll do $20 or $50 a 

day. On the same patch, the same vine, on the same hour. So where do 

you draw the line? Is it the worker, or is it the piece rate?” 

Local council 

official 

“I think it’s because you don’t have the Europeans doing the work. 

Because as soon as you get the Europeans or Australians, they know 



 
 

19 
 

Interviewees Response 

interview, 

Stanthorpe 

what they’re entitled to, whereas you have the Asians that come over 

and they don’t know. They don’t know that this is – they should be 

getting more under piece rates. They don’t know that this is not 

acceptable where they’re living or where – you know, and I think that’s 

the problem. They put the Asians into the strawberries, raspberries 

and blueberries picking, because they’ll do it without any sort of 

complaint.” 

27. The study found that the piece rates provision in the Horticulture Award is challenging to 

enforce in an industry which is geographically dispersed and heavily reliant on temporary 

migrants and labour hire contractors. In addition, as each farm operation is different, the 

study found that assessment of whether a piece rate worker was being paid according to an 

accurate assessment of average competency typically required on-site inspection, which is 

difficult to achieve in practice. The following extracts are a representative sample from the 

data. 

Interviewees Response 

Fair Work 

Ombudsman 

interview 

“So you’re not meant to just arbitrarily pluck a figure out of the fair that 

you’re going to pay a kilo or a punnet … You have to ensure that that rate 

complies with the provisions of the modern award. So that’s where we 

spend a lot of time in discussions, in education, checking and trying to 

check that the piece rate meets that average competent employee 

provision of the award. Every farm is different. There’s no industry 

standards about what an average worker does because you could work in 

a certain crop but farms differ from farm to farm because there’s different 

conditions of working, how fast or slow you can pick and pack and all of 

that sort of thing. So that [piece rates] is probably the most 

problematic area of the horticulture award for us to enforce when 

we do our work.” 

Union official 

interview, 

NSW 

“It’s hard for the Fair Work Ombudsman to get on site. They can rock up 

to the site and the farmer’s still got the right to refuse them entry and they 

do regularly … Yes we too really struggle on sites with the dodgy 

employers and we’ve got competent organisers in all the regions and they 

know who the dodgy employers are and we inform the Fair Work 

Ombudsman. We’re not the only people that inform the Fair Work 

Ombudsman. We know that good farmers inform the Fair Work 

Ombudsman, and we know that community groups inform the Fair Work 

Ombudsman. But they [the FWO] have limited resources and powers.” 

Grower 

interview, 

Bundaberg 

“I just prefer to get someone else to work it out [the piece rate]. Yeah, 

I just want ten people to turn up, pick and they must leave and then 

I just write a cheque to that crowd [the contractor] and they sort it out. 

Because you’ve got to train them and you’ve got to make sure they’ve 

done their inductions. You’ve got to pay their wages into all their separate 

bank accounts. You’ve got to then pay all their super into all their – and 

that’s a lot of paperwork when you’re trying to pick and pack and 



 
 

20 
 

Interviewees Response 

everything else. So it’s much easier to just pay someone to sort out all 

that stuff.” 

Industry 

association 

official 

interview, 

Queensland 

“I’ve seen products in the supermarket, grown by growers who I know 

have been done by Fair Work three or four times. So those people, and 

this particular grower I’m thinking of, runs around the countryside saying 

he builds the costs of the fines into his cost of doing business because it’s 

still cheaper than paying his workers correctly.” 

Growers 

focus group, 

Orange 

“It’s a legal requirement. If they’re going to be supplying the packing 

shed then they have to supply the payslips. But there’s many loopholes. 

The 50 people that are on the books, you know there’s another 50 out 

there. I can’t prove if they have 60 or 70 and whether the other 10 were 

illegals, that could be cash out the back.” 

Labour hire 

contractor 

interview, 

Mildura 

“The grapes is the one that will cost to clean up. I’ll be brutally honest 

about that one. Because they’re so many small farms – they’re small 

family growers all paying piece rates. They’re 150 different growers in 

Mildura/Robinvale. Yeah, you’d virtually have to knock on every door 

to see, you know, ask them to look at their books. Even if you look at 

their books, you won’t necessarily get to the bottom of them. I’ll give you 

an example, like … [name omitted], he’s a big grower and he’s got 7 

different ABN numbers. It’s impossible to get to the bottom of it.” 

28. The study found that very few workers have the power to negotiate piece rates. Piece rates 

were largely arbitrarily set by growers and could be subject to change because of supply 

chain pressures. The following extracts from the data are a representative sample on this 

point. 

Interviewees Response 

WHMs focus 

group, 

Stanthorpe 

“On this strawberry farm, there was a lady there, Louise – she was like 

50 odd years old, picking strawberries all day – every day – and she 

made $200 a day easy and then there was this English guy, built like a 

first grade football player. Like you’d think, fit, hardworking, he 

struggled to make $50 a day for a 10 hour day but it was his first season 

doing it though…On your contract it says the average worker should 

be able to earn minimum wage or more but that doesn’t happen. Last 

year I was an average strawberry picker, I did not make $20 an 

hour. I made maybe $13, $14 or $15 on average. I was the average 

picker. This year I was faster but I still can’t get the minimum wage 

and I’ve been there six months.” 

WHMs focus 

group, Darwin 

“ I think the worst aspect is that there’s more than one way to pay. It’s 

the piece rate obviously. I think there is incentive, yes. They say, ‘Oh 

you can make a lot of money’ but if you’re a newbie, a new person, you 

are not going to make a lot of money right away. It takes time. So the 

employer, in a way, doesn’t have to really pay the money. I think the 

fact that a lot of the employers can essentially say things to you like, 
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“Oh well, you know, there’s caravans coming up all day, people 

looking for jobs. If you don’t like the piece rates here you can just 

leave.” 

Community 

stakeholder 

interview, 

Griffith 

“Woolies and Coles, their buyers, their main buyers are standing up on 

a pedestal going ‘Everyone has to be doing the right thing here, 

everyone has to be moral about what they do and all the rest of it, they 

don’t give a shit frankly. They really don’t care, so long as they’re 

getting their product at the lowest price. They’re making all those 

noises but they really don’t care. I mean they were still buying [name 

omitted], they were still buying his tomatoes after he was raided and he 

flooded the market so all the small growers who were doing the right 

thing couldn’t even get their tomatoes to market. It’s just such an ugly 

scene.” 

WHMs focus 

group, 

Katherine 

 “And the thing is really, we’re working to the price of punnets 

which was going up or down every day…. so some days we would 

go and the price of punnets would be 80 cents but then other days it 

would be over a dollar and then it would be back down to 80 cents.”  

Growers focus 

group, 

Wanneroo 

“If you get rid of the undocumented, I tell you now Coles and 

Woolies will only have half their produce. And as much as they’ve 

got their ethical sourcing and everything, they do turn a blind eye.” 

Grower 

interview, 

Mildura 

“So vegetable prices are very low, tomatoes are five bucks a box, you 

know, top of $12 I think for a ten kilo box. All the vegies are, you know, 

as low as they can go. They [growers] can’t sell them all. Strawberries 

are about to reach a glut stage, I dare say, and every year you look and 

you say, ‘well, at $5 a box if you’re shipping it away, the box costs you 

$1.50 just for the box, how do people do it?’ I know from here if I 

wasn’t paying proper piece rates I’d be losing a lot of money.” 

“The growers aren’t paying correct wage rates…it’s the same in 

Chinese veg you know. I mean, they’re one, you know, they keep on 

producing at $1 a bunch or three bunches for $1 some times and the 

maths doesn’t add up unless there’s something dodgy. It’s a big 

problem if you’re trying to compete in the market and you are doing 

the right thing. Well it’s almost like you can’t compete unless you do 

the wrong thing – I think that’s where the industry’s got to…It’s 

bad for competition, totally. Yeah, it doesn’t drive efficient, it doesn’t 

drive innovative things. All it drives is that we have to reduce our 

wages, what we’re paying.” 

Grower 

interview, 

Stanthorpe 

“I think a lot of [visa holders] get into situations where they need 

money. They haven’t got a very good understanding of English and so 

they are open for exploitation. I’ve got this young Aussie guy, he was 

working for a contractor previously and he was doing something with 

strawberries, the rate was set he said when he went in there. He worked 

out a way he could do the job quicker and he started making 30% above 

what the award rate was. The contractor came in and changed the 

rate. It was the same job, he just changed the rate. To me, that’s 
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exploitation. It’s as simple as that…Moving the goal posts. He ended 

up getting $16 an hour.” 

WHMs 

interviews, 

Stanthorpe 

“The farmer said our supervisor could fill a bin in 45 minutes and 

we said we wanted to watch him do it. I mean no-one could do that. 

That would mean he would have to pick 77 apples per minute and load 

them in carefully…I just can’t live on $8 a day.” 

WHMs focus 

group, Perth 

“I did get paid less on piece rates because you’re forced to work in 

orchards where 75% is already picked so you’re really looking to find 

cherries to pick. So you don’t get much pay but it’s the only way to get 

your 88 days.” 

Growers focus 

group, 

Wanneroo 

“ We pay piece rates and our piece rate is irrespective of the price I’m 

getting. The piece rate is set by us to do it in a fair way. So every day 

we’re looking at it and if there’s less fruit and the workers are slow 

you’ve got to pay more.  That’s how it is. But some guys don’t do it 

that way. If the price is cheap, then they drop the rate.”  

“They’re not supposed to get the minimum wage. If you read it properly 

and this is the thing, it’s the average competent employee. Now I’ve 

been to Fair Work several times and what determines an average 

competent employee, they can’t tell you. They won’t give you a 

determination. I know growers who have 200 workers and they set 

their piece rate so one person on the farms makes $22 plus 25% so 

it’s like 25 bucks. But they work it out so one person makes the 

money. But to me that’s not right, you’ve got to have a fair 

percentage of the farm but what this, Fair Work, won’t tell you.” 

Accommodation 

provider 

interview, 

Griffith 

“Picking oranges is probably our next biggest problem here in Griffith 

because it’s getting harder to find the pickers because of the piece rate. 

Because they pay per bin. I think they pay – now I could be wrong – 

generally from $30 to $35 a bin. I think it’s three bins of oranges to a 

tonne…If they’re going to get $300 or $400 a tonne and they’ve got to 

pay the person to pick it well. Then they have to pay for water and 

electricity. It gets to the point where the farmer hasn’t made 

anything….It’s not a very good job. It’s a shit job, up and down the 

tree all day picking oranges carrying this heavy bag around on the 

front of you. It’s a bad job, they’re not getting enough pay for it. 

And the farmers are paying too much and not getting anything…It’s 

almost impossible. Impossible because everybody’s just importing 

juice from the other side of the world which is cheaper than what they 

can do here and that comes to the pay rate too, doesn’t it, in the end?”  

Paragraph 159 of the HoustonKemp Report 

29. I refer to paragraph 159 in the HoustonKemp report which states that the “survey results 

report that 65 per cent of piece rate workers are paid above the award rate”. Paragraph 164-

165 notes the methodological limitations to the national survey of vegetable growers and 
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states that the survey results contradict my assessment that piece rate workers are paid well 

below the Award minimum rates. 

30. The survey of vegetable growers has methodological limitations which is typical of most 

survey research. These limitations are acknowledged in Towards A Durable Future and 

described more fully in the earlier report, Sustainable Solutions: The Future of Labour 

Supply in the Australian Vegetable Industry, which was the outcome of the one-year pilot 

study funded by Horticulture Innovation Australia. 

31. There are, however, inherent difficulties in quantifying piece rates in an industry like 

horticulture that is defined by seasonality, geographical dispersion, reliance on contractors 

and a largely temporary migrant workforce. Government cooperation would be required to 

conduct a quantitative survey of the workforce as this would be the only way to obtain the 

contact details of the entire sample of visa holders. However, even if this were achieved there 

would be constraints as this sample would exclude undocumented migrants who are not on 

a valid visa or are breaching a visa condition. Chapter Five of Towards A Durable Future 

establishes undocumented workers are a substantial subset of the horticulture labour force.  

32. It would also be difficult to use a quantitative survey to assess whether piece rate workers 

were being underpaid given that this hinges upon average competency. Even if a survey 

found that a large proportion were being paid under the Award hourly rate, this does not 

necessarily mean that these workers were paid in breach of the award.  

33. Cumulatively, these aspects make a national, quantitative survey of the workforce 

methodologically challenging to achieve in practice. The HoustonKemp report, in its 

expressed preference for quantitative research does not acknowledge these particular 

dynamics and attributes of the horticulture labour market, and appears to have been authored 

by an econometrician/statistician without any relevant, qualified experience in the 

employment and/or immigration fields, and with no track record researching in the 

horticulture industry. 

34. The survey of vegetable growers has limited use in establishing whether piece rates are paid 

in compliance with the Award, which is why I did not refer to it in my witness statement. It 

provides the responses of growers in relation the question, ‘for an average competent adult 

worker, what’s the approximate hourly rate you pay for ordinary time, if you use piece rates?’ 

The survey found that 17% were classified as paying below the award for hourly rates and 

15% for piece rates. However, it is important to note, as we do in the Sustainable Solutions 

and Towards A Durable Future reports, that these groups had substantially different sample 

sizes. Only 63 growers recorded an answer to the question on piece rates. In contrast, 247 

growers reported an answer to the question on hourly rates. The small sample size affects the 

utility of any finding from the survey on piece rates. 

35. Furthermore, it is important to briefly acknowledge that a limitation of survey research is 

that participants will rarely answer a survey in a way that is detrimental to their interests or 

the interests of the group to which they belong. Thus, growers are unlikely to self-report non-

compliance with the piece rates provision in the Award. This is precisely why qualitative 

research is so important in cases such as these to drill down further into labour practices 

through more than one question on a survey but rather through semi-structured focus groups 

and interviews. It is also why the data on piece rates was richer in Phase Three of the research 

than in Phase Two.  
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36. Additionally, the substantial prevalence of labour hire contractors where problems of non-

compliance are concentrated suggests a survey of vegetable growers alone is unlikely to 

capture the full extent of non-compliance, including around piece rates. 

37. In summary, for the reasons identified in paragraphs 32-35 above, the survey of vegetable 

growers is not particularly useful for ascertaining the wages received by piece rate workers 

in the horticulture industry. 

Paragraph 168 of the HoustonKemp Report 

38. I refer to paragraph 168 in the HoustonKemp report which identifies limitations in the Berg 

and Farbenblum report, which sets out the findings of the National Temporary Migrant Work 

Survey and observes that the utility of this survey is limited as “the respondents to the survey 

are temporary migrant workers and so represent only a subset of workers – it follows that 

the survey results provide limited insight to the general pay conditions of the entire 

horticulture sector”. 

39. Although it is true that the Temporary Migrant Work Survey encountered methodological 

challenges, this would be true of any quantitative survey of temporary migrants given the 

inherent difficulties in reaching this group for survey research.11 In my witness statement, I 

used the Temporary Migrant Work Survey for a limited purpose to demonstrate that of all 

the jobs identified in the survey by respondents, the worst paid jobs were found in fruit and 

vegetable picking where 15% of respondents said they had earned $5 an hour or less and 

31% had earned $10 an hour or less. This was consistent with the qualitative research 

conducted by my research team which found wage rates at similar levels to this.  

40. I did not use the survey to discuss the average pay of an average competent worker but merely 

to point out that the finding in the Temporary Migrant Work Survey is consistent with the 

finding in Towards A Durable Future that the horticulture industry has a problem of low 

wages that seem to be below the legal minimum. This is important when considering the 

suitability of allowing payment by piece rates below a statutory floor, in an industry with a 

substantial temporary migrant workforce who are vulnerable to exploitation and where there 

is poor enforcement and limited opportunities for oversight. If there is non-compliance with 

respect to wages more generally in the industry, as exposed in the Temporary Migrant Work 

Survey, then allowing growers to use piece rates to pay wages below the minimum hourly 

rate, has the potential to facilitate more avenues for wage underpayments. 

41. The observation by HoustonKemp in relation to the Temporary Migrant Work Survey that 

“the respondents to the survey are temporary migrant workers and so represent only a subset 

of workers” in the horticulture industry exposes a lack of understanding of the horticulture 

labour market in Australia. A substantial majority of the seasonal horticultural workforce in 

Australia is drawn from temporary migrants. A 2016 study conducted by the Australian 

Bureau of Agricultural and Resource Economics and Sciences found that close to 70% of 

seasonal horticultural workers were visa holders.12 Similarly, the national survey of 

vegetable growers found that 78% of those surveyed engaged visa holders, including 72% 

 
11  See further, paragraph 29. 
12  H Valle, N Millist and D Galeano, Department of Agriculture and Water Resources, Labour Force 

Survey (May 2017). 
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who engaged WHMs compared to 20% who engaged workers through the Seasonal Worker 

Program.13 

Paragraph 172 of the HoustonKemp Report 

42. I refer to paragraph 172 in the HoustonKemp report which states that the Fair Work 

Ombudsman (FWO) report is of “limited relevance’ because ‘the subject of this report is 

the pay of WHMs in general. WHMs are only a subset of horticulture workers, while WHMs 

also work in other sectors”.  

43. Although it is true that WHMs are employed in many industries, the FWO report is largely 

about WHMs who do an 88-day placement in order to earn a second-year visa extension. Of 

this group, the vast majority earn a visa extension through working in the horticulture 

industry. For example, in the year before the pandemic, the number of WHMs in the 

horticulture industry was steadily growing, with 43,219 second year visa grants for WHMs 

employed in ‘specified work’ for an 88-day period during the first year of their visa.14 

Approximately 80% of these second year visa grounds, that is, over 36,000 WHMs, earned 

their visa extension through employment on farms.15 The FWO report reflects this in its focus 

by largely drawing upon examples and analysis pertinent to WHMs employed in farm work. 

Therefore, the FWO report is a relevant piece of evidence in establishing a problem of wage 

underpayments and non-compliance more generally, in the horticulture industry, including 

through the use of piece rates.  

  

 
13  J Howe et al, Sustainable Solutions: The Future of Labour Supply in the Australian Vegetable Industry, 

Final Report, Horticulture Innovation Australia, 2017. 
14  Department of Home Affairs, Australian Government, Submission to Select Committee on Temporary 

Migration, Parliament of Australia, Temporary Migration, 22 July 2020, 18. 
15  Department of Home Affairs, Australian Government, Working Holiday Maker Visa Program Report (30 

June 2019) 33-34. 
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Node Description Sources References 
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schemes 
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23 40 

Workforce 

development 
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