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IN THE FAIR WORK COMMISSION AM2020/104 

Fair Work Act 2009 s.158—Application to vary the Horticulture Award 2020 

The Australian Workers’ Union  
(Applicant)  

 
Australian Fresh Produce Alliance 

(Interested Party) 
 

Second Witness Statement of Nicholas David King  

I, Nicholas David King, National Capital / Operational Projects Manager at Costa Group 

(Costa), Berry Category, of Range Road Corindi in the State of New South Wales, state:  

1. I make this statement based on my own direct observations and knowledge, or on the 

basis of information provided to me which, to the best of my knowledge and belief, is 

correct.  

2. I have previously provided a witness statement in these proceedings dated 11 June 

2021 (Primary Statement). 

3. I have been provided with, and read, the following materials: 

(a) reply statement of Anthony Beven dated 29 June 2021; and 

(b) reply statement of Steven Carter dated 30 June 2021.  

4. I have also been informed that Mr Carter gave oral evidence to the effect that: 

(a) his audit related to a group of 30 to 40 Burmese workers; 

(b) those workers were members of the AWU, and were receiving piece rates for 

performing pruning work;  

(c) many of these workers were top performers, and some had up to 16 years’ 

experience;  

(d) Mr Carter notified Costa that the workers were receiving below Award rates and 

highlighted multiple examples of this;  
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(e) Mr Carter was involved in reaching a resolution which involved those workers 

being converted to an hourly rate of pay, at pay levels 1 and 2; and  

(f) 12 months later those workers were all made redundant, and none have since 

been re-engaged. 

5. I make this statement in response to this evidence. 

My response to Anthony Beven  

6. In response to paragraphs [4] and [6] of Mr Beven’s statement:  

(a) In Tasmania, Costa grows multiple types of berries (blackberries, blueberries, 

raspberries and strawberries), which allows us to reallocate pickers from one 

crop to another and one farm to another as the picking season ends in one place 

and starts in another place.  This allows us to offer employment to pickers for a 

longer part of the year. 

(b) The berry picking skills are largely re-usable between different types of berries, 

however, some people are better at picking one crop than another.  When we 

identify this, we try to allocate the picker to the crop that they are the best at.   

(c) A normal berry picking day for Costa in Tasmania is 5-8 hours.  However, at the 

beginning of the season when the crop yields are still low and there is not enough 

work for the whole workforce for 5-8 hours per day, we use shorter days.  The 

main reason for that is that we want to give everyone an opportunity to start 

picking and learning the skills, rather than using only a part of the workforce for 

the full day.  Using more people to cover the same amount of work in a shorter 

shift during initial training allows us to train the maximum number of people.  Also, 

shorter days at the beginning are beneficial because it often takes new workers 

time to build up the physical fitness and stamina to pick for a full day.  

(d) Our Enterprise Agreement provides for a minimum engagement of 3 hours.  

Further, Pacific Islander workers are guaranteed 30 hours per week (and are 

paid for this even if they work less). 

(e) In relation to fair allocation of work, we try to make sure that work is allocated 

fairly and piece rates are set appropriately for different types of work.  It is 

disruptive to the workforce if the cohort picking one crop is earning less than 

another.   
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7. In response to paragraph [5] of Mr Beven’s statement:  

(a) I disagree that there is a culture of yelling at Costa. We have disciplinary 

processes in place to deal with inappropriate manager behaviour.  If we become 

aware of specific complaints, we will investigate and take action.  

(b) In relation to overripe “jam” fruit that has been left too long on the bush, Costa 

pickers are required to remove jam fruit as they pick good fruit, to prevent 

disease.  This is called “cleaning” the crop.  Where workers are required to both 

pick and clean the crop at the same time, Costa takes this into account in setting 

the daily piece rate as this will have an impact on the output level of good fruit 

picked. In other words, the piece rate for good fruit takes into account the 

additional time required to remove jam fruit. 

(c) From time to time when significant cleaning of jam fruit is required, we will have 

a dedicated cleaning session and switch to an hourly rate for this work.    

8. In response to paragraph [7] of Mr Beven’s statement, I disagree that piece rates are 

detrimental to the workforce. 

9. In response to paragraph [8] of Mr Beven’s statement: 

(a) I disagree that weeding, pruning and deflowering do not generate income for 

Costa pieceworkers. These are separate tasks, which occur in separate 

sessions, on their own piece rate. 

(b) Anything that can be measured on a linear scale can be paid on a piece rate, 

regardless of whether it is picking or some other task.  In the case of berries, 

weeding, pruning and de-flowering are all examples of linear work because 

Costa’s berry crops in Tasmania are grown in pots and every pot is the same as 

every other pot.  So it is fair to pay an amount per unit of output. 

(c) The only other task included with picking berries at Costa is cleaning the crop (ie 

picking jam fruit), and, as I have explained, where this occurs, the additional time 

required for that work is factored into the picking piece rate. 

10. In response to paragraph [9] of Mr Beven’s statement:  

(a) Costa aims to provide good facilities for its pickers.  Costa has a multitude of 

porta-loos cleaned by full time cleaning staff.  We keep cleaning records.  
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Cleaning has also increased during the COVID-19 pandemic.  But, of course, we 

are always working to do more and improve our facilities. 

(b) The same amenities are available for piece rate and hourly rate work.  

(c) Where work presents an OH&S risk, this is not done on a piece rate, it will be 

made an hourly rate.  

11. In response to paragraph [10] of Mr Beven’s statement, it is not practicable, in 300-400 

hectares of picking fields and with a mobile workforce, to provide tables or chairs, so 

pickers will sit down to eat on the floor (outside of tunnels, which I describe below). 

12. In response to paragraph [11] of Mr Beven’s statement: 

(a) I do not agree that all pieceworkers are there to earn as much money as possible. 

As I explained in paragraph 46 of my Primary Statement, many backpackers are 

only there to get their 88 days.  Similarly, as I explained in paragraph 54 of my 

Primary Statement, some grey-nomads are doing picking as a lifestyle choice.  

They pick at their own rate that is comfortable for them without trying to maximize 

their earnings.   

(b) I agree that Pacific Islander workers generally are motivated to earn as much as 

possible for themselves and their families.  This is why, as a general rule, the 

Pacific Islander workers are our best workers.  

(c) But even within the Pacific Islander work force, there is a spectrum of proficiency.  

Those who are proficient will continue to earn high (equivalent) hourly rates and 

a minimum hourly floor probably will not affect that.  But even within the Pacific 

Islander workforce, there is a cohort of slower workers who are currently earning 

either below the hourly rate or only slightly more than the hourly rate.  At the 

moment, the absence of a floor provides a powerful motivator for all workers to 

lift or at least maintain their performance.  But if a floor is introduced, those 

workers who are currently earning at or below the hourly rate or only slightly more 

than the hourly rate will have the option of slowing down, taking it easy and either 

earning more than they earn now or only slightly less.   Based on my experience, 

I consider that these workers are likely to be de-motivated 

(d) For Pacific Islander workers, we have to guarantee work for the season and 

cannot easily terminate for poor performance during the season.  
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13. In response to paragraph [12] of Mr Beven’s statement: 

(a) Costa had an initiative this year to try to recruit more local workers but without 

much success.  

(b) As I explained in paragraph 24 of my Primary Statement, there are core factors 

unrelated to pay that make picking work unattractive for local labour.  The key 

issue is that the work is seasonal and itinerant.  Another issue is that locals do 

not want to work on weekends.   That is why I maintain the view that introducing 

a minimum hourly rate will not increase the local supply of labour. 

14. In response to paragraph [13] of Mr Beven’s statement:  

(a) I explain in paragraphs 61 to 62 of my Primary Statement why Costa in particular 

will be able to cull unperforming workers.   

(b) However, I agree with Mr Beven that many smaller growers will not have that 

luxury.  I explain this at paragraphs 64 and 65 of my Primary Statement.  This is 

why I am concerned that smaller growers may move to unlawful cash-in-hand 

arrangements (or go out of business). 

15. In response to paragraph [14] of Mr Beven’s statement, the employer has to cover the 

cost of international airfares from the workers’ home country over a certain amount 

(minimum $300) and the full costs of internal flights within Australia.  There are also 

costs associated with quarantine meet in full by the site using the labour].   

16. In response to paragraph [15] of Mr Beven’s statement:  

(a) Costa’s berries in Tasmania are grown in pots that are covered by “tunnels”.  

Each tunnel is about 8.5m wide and 3.5m high. Costa has around 300-400 

hectares of berry pots, covered under these tunnels. These tunnels cover the 

berries to ensure that the berry crops are presented as well as possible for the 

workers, and are therefore easier to pick more efficiently.  

(b) This set up involves a significant amount of labour in planting the crops in pots 

initially. Once planted, the crops then have to be replanted every 1 – 5 years, 

depending on the type of berry.  The tunnels need to be installed.  This is also 

labour intensive.  Then the pots also need to be placed in the tunnels.  The 

tunnels are uncovered in winter and covered again in summer. The work involved 
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in putting in place and then removing covers over 300-400 hectares of tunnels 

is, again, labour intensive.  

(c) Thus, Costa berry operations in Tasmania require a massive investment, in 

terms of both capital and operating costs.  Our gross profit needs to cover not 

just the operating costs but also the cost of the large amount of capital required 

to set up these farms. 

(d) The main capital and operational costs to Costa of growing berries in Tasmania 

(other than cost of picking and lease costs, to which Mr Beven refers) are:  

(i) the hardware (that is, the pots, tunnels and trussells);  

(ii) the labour required in planting (and replanting) crops into pots and 

installing tunnels; and  

(iii) irrigation; and   

(iv) trellis.  

My response to Steven Carter   

17. In response to paragraph [4] of Mr Carter’s Statement, it is correct that Owen Pacific 

is one of Costa’s current labour hire suppliers. I am aware based on my experience in 

the industry that Owen Pacific also supplies labour to dozens of other growers in the 

region, including very large farms.  

18. In response to paragraphs [5] to [8] of Mr Carter’s statement and his oral evidence 

referred to in paragraph 4 of this statement: 

(a) I commenced employment with Costa in August 2019.  I first became aware of 

Mr Carter’s allegations on reading his evidence.  To investigate these allegations, 

I have made inquiries with Costa’s HR department.  I also made inquiries with 

Grant Owen of Owen Pacific.   

(b) Mr Owen has informed me as follows: 

(i) On about 23 October 2018, a crew of 40 workers arrived at Corindi for 

pruning duties. They were a mixture of 20 ni-Vanuatu and 20 Tongans 

and the ni-Vanuatans were in their first season. Their letter of offer 

included the Fair Work Information Statement and a detailed piecework 
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agreement which had been approved by the Department of 

Employment.  

(ii) On about 11 December 2018, Mr Carter contacted Mr Owen and 

Christian Parsons at Costa Corindi with a list of issues, including a list 

of claims about piece rates.  In relation to piece rates, he demanded, 

on behalf of the ni-Vanuatu workers, that they be paid only an hourly 

rate basis. The other issues were quickly resolved.   

(iii) Mr Owen then contacted the local FWO officer Jason Rhodes, who had 

met with the crew at the beginning of the contract (about 5 weeks 

earlier) to provide the workers a briefing on work rights in Australia. Mr 

Owen confirmed that if the workers demanded to work only on wages 

and refused to work on piecework, they would be breaching their 

contract and would be liable for dismissal. Mr Owen explained this to 

the crew and also explained how much the experienced Tongan 

members of the crew were earning compared with the hourly rate. The 

workers were surprised at how much the experienced workers were 

earning.  The ni-Vanuatu workers then withdrew their demand to 

convert to hourly rates and agreed to continue working on piece rates. 

(iv) These workers were never transferred to hourly rates, nor were they 

made redundant.  Many are pruning at Corindi to this day or are 

engaged at other Costa sites. 

(c) Mr Owen has also provided me with two colour-coded spreadsheets showing the 

piecework earnings of this crew at two points in time — week ending 11 

November 2018 (about two weeks after they started work) and week ending 10 

February 2019.  Annexed to this statement and marked with the letters NK-1 is 

a true copy of these spreadsheets. 

(d) I am informed by Billie Ceasar (formerly of Costa HR) and Sarah Wilder as 

follows: 

(i) In about December 2018, Mr Carter made a complaint to the Fair Work 

Ombudsman on behalf of a group of Owen Pacific employees 

performing pruning work for Costa.  Part of the complaint related to 

piece rates. 
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(ii) At around that time, Costa was negotiating a new enterprise agreement.  

Ultimately, Costa agreed to make changes to the piecework provisions 

of the enterprise agreement that Mr Carter sought and the matter did 

not proceed further. 

(iii) This complaint appears to relate to the same group of ni-Vanuatu 

employees that Mr Owen told me about, as I describe above. 

(e) I note that in his reply statement, Mr Carter referred to “30 Owen Pacific 

employees from Vanuatu” but in his oral evidence he referred to 30 to 40 

Burmese workers. 

(f) I am informed by Ms Ceasar and Ms Wilder as follows: 

(i) In late 2019, Mr Carter made a claim on behalf of a group of Australian 

workers of Burmese origin.    

(ii) These workers were directly employed by Costa.  They were local 

workers and were not temporary migrants under the Seasonal Worker 

Program (SWP).  Mr Carter’s claim to Costa in relation to these workers 

is separate to his claim to Owen Pacific in relation to ni-Vanuatu 

workers. 

(iii) The Burmese workers in question were engaged solely on hourly rates, 

not piece rates.  They had never previously been engaged by Costa as 

pieceworkers.   

(iv) In late 2019, the farm where these workers were employed ran out of 

water and had to suspend growing and undergo a restructure.  About 

600 workers were laid off due to lack of work.   

(v) The Burmese workers had been engaged solely to perform pruning.  

Their position was abolished.  Costa offered them another position 

performing a range of tasks (not just pruning) on both hourly rates and 

piece rates but they declined. 

(vi) The AWU then made a general protections claim, alleging that the 

workers were chosen for retrenchment for a prohibited reason, being 

that they raised inquiries pertaining to their employment, including in 

relation to piecework.  Costa denied the claim and it was settled. 
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(g) As I have explained in para 25 and 26 of my Primary Statement, Costa has 

recently become an approved employer under the SWP and started employing 

Pacific Islander workers directly.  This is our preferred model.  We want to bring 

these workers inhouse and stop using labour hire because we want workers 

coming back for multiple seasons to our farms, with which they are already 

familiar.  It also reduces our costs by cutting out a middleman.   

19. In response to paragraphs [9] to [10] of Mr Carter’s statement, I disagree for the 

reasons explained my Primary Statement.  

20. In response to paragraphs [11] to [13] of Mr Carter’s statement: 

(a) I disagree that an hourly floor will lead to more local workers being employed for 

the reasons I have already explained in my Primary Statement. 

(b) Further, as I have already explained, if an hourly floor is introduced, Costa would 

focus on retaining workers that perform well and cull under-performing 

employees.  This will mean further expanding our Pacific Islander workforce.   

21. In response to paragraphs [14] to [15] of Mr Carter’s statement: 

(a) Mr Carter seems to assume that because the introduction of an hourly floor in 

the Horticulture Award would affect the whole horticulture industry, the industry 

will just pass on the cost increase to our customers. 

(b) This is very naïve. 

(c) The supermarkets are unlikely to accept this cost increase and will expect the 

growers to wear all or most of it.  Soft fruits are already at a very expensive price 

point in Australia. Any further increase in cost might result in Australian fruits 

becoming uncompetitive and a shift towards greater uptake of imported fruits. 

Almost all produce can travel – for example we export fresh berries.  And berries 

can be grown in South East Asia — for example, Costa has about 300 hectares 

of berries growing in China.  

(d) Frozen fruit provide another substitute and they can be imported very easily. 

(e) I therefore stand by my evidence in paragraphs 57 to 65 of my Primary 

Statement. 
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22. In response to paragraph [16] to [18] of Mr Carter’s statement, I deal with this in 

my Primary Statement. 

 

Nicholas David King  

16 July 2021  

 



Piecework Earnings per hour

$24.84

$26.68

$30.34

$28.30

$28.24

$24.07

$24.44

$20.85

$27.55

$25.48

$23.47

$25.87

$26.90

$28.51

$28.67

$23.38

$28.19

$31.80

$27.19

$27.46

$27.20

$27.41

$24.4635.00 1,723.00 $856.20

            

41.00 1,197.00 $1,123.82

          

41.00 1,154.00 $1,115.02

          

41.00 1,185.00 $1,125.70

38.00 1,128.00 $1,033.34

          

          

37.25 1,173.00 $1,184.63

35.50 3,226.00 $1,000.87

            

          

35.25 2,143.00 $823.97

35.50 2,964.00 $1,017.69

          

35.50 2,984.00 $1,011.95

          

          

29.50 836.00 $793.66

35.00 1,868.00 $905.31

          

35.00 2,153.00 $821.48

          

35.50 2,916.00 $904.55

          

          

35.25 2,696.00 $971.17

35.50 2,384.00 $740.27

          

68.50 97.00 $1,674.11

          

          

41.00 1,226.00 $1,157.73

          

938.00

41.00 1,211.00 $1,160.45

            

59.00 $1,420.39

41.00 1,331.00 $1,243.92

            

41.00 1,170.00 $1,094.03

            

            

61.00 113.00 $1,515.09

Hours Total Piecework EarningsPiecework UnitsName

Timesheet Proofing

The Dates included in the report are from 5-Nov-2018 to 11-Nov-2018

Costa

Better than…........ Casual Hourly Rate = $23.66

Better than…........ Casual Avg/Comp Rate = $26.50

NK-1
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$35.35

$24.68

$34.06

$25.22

$25.58

$31.05

$24.52

$24.37

$28.14

$22.82

$24.05

$27.82

$34.16

$24.32

$28.79

$24.72

$28.64

41.00 1,236.00 $1,180.49

          

            

27.00 2,306.00 $656.55

35.50 3,824.00 $1,212.67

          

41.00 1,237.00 $1,174.22

            

44.50 102.00 $1,100.12

41.00 1,194.00 $1,140.46

35.50 2,652.00 $853.79

            

          

35.00 1,649.00 $798.76

35.50 3,056.00 $999.01

          

35.50 2,714.00 $865.12

          

68.50 101.00 $1,679.75

          

35.50 3,462.00 $1,102.37

          

34.75 2,792.00 $888.85

68.50 135.00 $1,727.69

          

            

35.50 3,819.00 $1,209.10

35.50 2,827.00 $876.15

          

41.00 1,520.00 $1,449.52
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Hours Piecework Units Total Piecework Earnings Piecework Earnings per hour

30.5 1,384.00 $856.43 $28.08

38.25 2,554.00 1079.99 $28.24

38.25 3,066.00 $1,177.04 $30.77

38.25 3,246.00 1210.66 $31.65

38.25 3,682 $1,247.49 $32.61

38.25 3,595.00 1297.33 $33.92

30.5 1586 893.25 $29.29

38.25 3155 1230.44 $32.17

46.75 271 1154.76 $24.70

38.25 2,659.00 1060.56 $27.73

38.5 3,271.00 1239.49 $32.19

46.75 378 1230.73 $26.33

38.25 943 923.1 $24.13

38.25 2,993.00 1181.48 $30.89

38.25 2984 1126.77 $29.46

38.25 2863 1119.72 $29.27

39 154.02 995.11 $25.52

30.5 1,408.00 818.35 $26.83

38.25 3,321.00 1255.97 $32.84

38.25 3,476.00 1293.99 $33.83

38.25 3,155.00 1238.82 $32.39

38.25 2770 1131.64 $29.59

38.25 3,448.00 1267.66 $33.14

38.25 3198 1219.31 $31.88

38.75 272 961.79 $24.82

38.25 3,362 $1,283.71 $33.56

38.25 3,721.00 1374.65 $35.94

39.25 2230 1018.13 $25.94

38.25 2,777.00 1090.78 $28.52

38.25 3,333.00 1281.31 $33.50

46.5 1,565.00 1291.22 $27.77

38.25 2595 1084.07 $28.34

30.5 2286 788.44 $25.85

          

          

          

          

          

          

          

          

          

          

          

          

          

          

          

          

          

          

          

          

          

          

Timesheet Proofing
The Dates included in the report WE 10 February 2019

              

                

          

         

          

          

          

          

          

          

Better thanb…........ Casual Hourly Rate = $23.66

Better than…........ Casual Avg/Comp Rate = $26.50

Name

13



38.25 2,314.00 990.42 $25.89

38.5 1,664.00 1087.71 $28.25

38.25 3,643.00 1286.52 $33.63

38.25 2889 1124.33 $29.39

38.25 2593 1031.52 $26.97
38. 25
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