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AM2020/28 RE Application by Master Builders 
Australia; Housing Industry Association; Australian 
Industry Group (Ai Group) 

Introduction 

1. These submissions are filed by the “Automotive, Food, Metals, Engineering, Printing and Kindred 

Industries Union” known as the Australian Manufacturing Workers’ Union (AMWU) in accordance 

with the amended directions issued by Vice President Hatcher on 23 June 2020.  

2. These submissions respond to the application and submissions by Master Builders Australia 

(MBA), Housing Industry Association (HIA) and the Australian Industry Group (AiG) (collectively 

the Employers).  

3. The AMWU opposes the application by the Employers and supports and adopts the submissions of 

the Construction, Forestry, Maritime, Mining and Energy Union Construction division (CFMMEU). 

4. In addition, the AMWU makes the following submissions which will address the following matters: 

a. The absence of probative evidence supporting the proposed variations; 

b. The relevance of the Part-6-4C of the Fair Work Act 2009; 

c. The relevance of other decisions made by the Commission in response to COVID-19;  

d. The application of the modern awards objective to the proposed variations.  

Background   

5. On 27 May 2020 the Employers filed an application (Application) to vary: 

• The Building and Construction General On-Site Award 2010; the 

• Joinery and Building Trades Award 2010; and the 

• Mobile Crane Hiring Award 2010.  
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6. Of the three awards the subject of the application, the AMWU maintains a significant interest in 

the Building and Construction General On-Site Award 2010 (On-Site Award).  

7. The variation sought by the Employers in respect of the On-Site Award is to insert a schedule into 

the award which will: 

• Allow employees to take unpaid pandemic leave;  

• Allow employees to take annual leave at half pay; 

• Allow employers to give a direction to an employee(s) to take annual leave; 

• Allow employers to give a direction to an employee(s) to take a rostered days off (RDO).  

• Allow employers to require employees to perform any duties  

• Allow employers to direct an employee to work at a location other than their usual place 

of work.  

• Allow employers to give a direction to not work on a day or days that are usually worked; 

• Allow employers to give a direction to an employee(s) to stand down; 

• Allow employers to give a direction to an employee(s) to work for a lesser period; 

• Allow ordinary hours to be worked on Saturday between 6am to 2pm without additional 

penalty; 

• Vary the definition of redundancy; 

• Allow employer to vary amount of redundancy pay where there is an incapacity to pay; 

• Reduce the minimum shift length for casuals to just two hours.  

8. The AMWU contends that the Application is little more than an ill-conceived and opportunistic 

attempt by the Employers to cut employment costs under the guise of saving jobs due to the 

Covid-19 pandemic.  

Relevant Legislative Provisions  

9. The Application by the Employers to vary insert a schedule into the On-Site Award is made 

pursuant to s.157 of the Fair Work Act 2009 (FW Act).  

10. Section 157 provides that the FWC may make a determination varying a modern award if it is 

satisfied that the determination is necessary to achieve the modern awards objective.1 

11. Section 134(1) describes the modern awards objective as follows: 

 
1 Fair Work Act 2009 (Cth) s.157.  
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(1)  The FWC must ensure that modern awards, together with the National Employment 

Standards, provide a fair and relevant minimum safety net of terms and conditions, taking into 

account: 

(a) relative living standards and the needs of the low paid; and 

(b) the need to encourage collective bargaining; and 

(c) the need to promote social inclusion through increased workforce participation; and 

(d) the need to promote flexible modern work practices and the efficient and productive 

performance of work; and 

(da)  the need to provide additional remuneration for: 

(i) employees working overtime; or 

(ii) employees working unsocial, irregular or unpredictable hours; or 

(iii) employees working on weekends or public holidays; or 

(iv) employees working shifts; and 

     (e)  the principle of equal remuneration for work of equal or comparable value; and 

(f)  the likely impact of any exercise of modern award powers on business, including on 

productivity, employment costs and the regulatory burden; and 

(g)  the need to ensure a simple, easy to understand, stable and sustainable modern 

award system for Australia that avoids unnecessary overlap of modern awards; and 

(h)  the likely impact of any exercise of modern award powers on employment growth, 

inflation and the sustainability, performance and competitiveness of the national 

economy.2 

 

12. Section 138 is also relevant and provides: 

“A modern award may include terms that it is permitted to include, and must include terms 

that it is required to include, only to the extent necessary to achieve the modern awards 

objective and (to the extent applicable) the minimum wages objective.”3 

 

13. It can be seen from the above relevant legislative provisions that the duty of the Commission 

when exercising a modern award power is to ensure that the modern awards and NES provide a 

fair and relevant safety net of terms and conditions, measured against the various considerations 

listed at s134(1).  

 
2 Ibid s.134(1).  
3 Ibid s.138.  
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14. In addition, s.138 makes clear that a modern award can only include such terms that are necessary 

to achieve the modern awards objective.  

15. The Decision of the Commission in 4-Yearly Review of Modern Awards: Preliminary Jurisdictional 

Issues [2014] FWCFB 1788 (Preliminary Jurisdictional Issues Decision) remains an instructive 

guide to the application of the Commission’s statutory obligations in light of s.134.  

16. In that Decision, the Full Bench stated: 

“[23] The Commission is obliged to ensure that modern awards, together with the NES, 

provide a fair and relevant minimum safety net taking into account, among other things, 

the need to ensure a ‘stable’ modern award system (s.134(1)(g)). The need for a ‘stable’ 

modern award system suggests that a party seeking to vary a modern award in the 

context of the Review must advance a merit argument in support of the proposed 

variation. The extent of such an argument will depend on the circumstances. We agree 

with ABI’s submission that some proposed changes may be self evident and can be 

determined with little formality. However, where a significant change is proposed it must 

be supported by a submission which addresses the relevant legislative provisions and be 

accompanied by probative evidence properly directed to demonstrating the facts 

supporting the proposed variation. 

 

17. [24] In conducting the Review the Commission will also have regard to the historical context 

applicable to each modern award. Awards made as a result of the award modernisation process 

conducted by the former Australian Industrial Relations Commission (the AIRC) under Part 10A of 

the Workplace Relations Act 1996 (Cth) were deemed to be modern awards for the purposes of 

the FW Act (see Item 4 of Schedule 5 of the Transitional Act). Implicit in this is a legislative 

acceptance that at the time they were made the modern awards now being reviewed were 

consistent with the modern awards objective. The considerations specified in the legislative test 

applied by the AIRC in the Part 10A process is, in a number of important respects, identical or 

similar to the modern awards objective in s.134 of the FW Act. In the Review the Commission will 

proceed on the basis that prima facie the modern award being reviewed achieved the modern 

awards objective at the time that it was made. 4 

18. The Application is not pursued as part of the 4-Yearly Review of Modern Awards. Nonetheless, the 

underlined extracts above demonstrate that proponents of a variation to a modern award must 

meet a very high threshold in order to succeed in a contested award variation application. In 

particular, the Applicant’s must demonstrate that their proposed variations are ‘necessary’ rather 

than merely desirable. 

19. Furthermore, the AMWU contends that while the circumstances of the COVID-19 pandemic will be 

of some relevance to the Commission’s consideration of the s.134(1) factors, the high bar required 

 
4 4-Yearly Review of Modern Awards: Preliminary Jurisdictional Issues [2014] FWCFB 1788 [23]-[24].  
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to succeed in a contested award variation application is not diminished merely because of the 

subsistence of the COVID-19 pandemic.  

Lack of evidence supporting the proposed variations 

 
20. The Employers have proposed very significant changes to the On-Site Award. It follows that they 

bear a significant evidentiary burden to prove that the variations sought are necessary ensure that 

the On-Site Award (and others) continue to achieve the modern awards objective. 

21. The evidentiary case brought collectively by the Employers is manifestly deficient. The material 

adduced in support is almost entirely constituted by high level, aggregated data and general 

observations about the state of the residential construction (and to a lesser extent civil 

construction) industry in light of such data, and there is no evidence relating to the metal and 

engineering construction sector.  

22. There is no analysis or persuasive evidence that demonstrates conclusively how the precise 

variations proposed would assist businesses and employees, much less analysis that demonstrates 

that the proposed variations are necessary in light of the modern awards objective.  Nor is there 

any evidence of the number of businesses that are not eligible for Jobkeeper or that any such non-

Jobkeeper eligible business is at risk of collapse. 

23. There is only one witness statement by a direct participant in the industry, which is the statement 

of Mr Tony Grippi of Richard Crookes. However Mr Grippi’s statement is of little probative value in 

the context of an application to vary a modern award as it does not disclose the industrial 

instruments covering employees of Richard Crookes or the industrial instruments covering 

employees of contractors providing services on Richard Crookes construction sites.  

24. Moreover, Mr Grippi’s Statement evidences little more than a desire by Richard Crooke’s for 

greater flexibility. It does not demonstrate that the proposed changes are necessary to save 

businesses or jobs, or indeed to achieve any other objective.   

25. The deficiency of the Employers evidentiary case is explored in greater detail below with respect 

to the specific variations proposed.  

Directions to take annual leave and accrued RDOs 
26. It is not clear how the proposed changes with respect to directions to take annual leave and 

accrued RDOs would assist any employer during the pandemic or are otherwise necessary to 

achieve the modern awards objective.  
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27. Employers and employees can agree at any time to take annual leave and the evidence of Ms 

Regan discloses that there have not been any difficulties with this.5 

28. In support of this element of the Application MBA submit that: 

“If granted, the variation would give workplaces greater capacity to respond quickly to 

relevant circumstances as they arise when compared to conventional provisions which are 

narrow and restricted in application.”6 

29. However, it is not disclosed what the ‘relevant circumstances’ are as contemplated by the MBA. 

Nor is it likely that such circumstances would ever arise because, unlike other industries, 

construction work continues to be performed during the pandemic and during government 

directed shutdowns of the economy.  

30. Considering the above, the Employers have failed to establish the necessity of this proposed 

variation.  

31. In support of the proposed power to give directions to take RDOs the MBA submit: 

“Construction Awards do not allow RDOs to be taken in such a manner and the capacity to 

change RDOs is only available in narrow circumstances. The On-Site Award, for example, 

does not provide any capacity for an employer to direct the taking of RDO’s and sets very 

limited circumstances in which agreement to take an alternative RDO can be made. 

Existing provisions (at clause 33.1(vii)) provide that agreement for alternate RDOs: a) must 

be reached with the majority of employees only; b) can be reached only with respect to the 

‘industry’ RDO; and c) if reached, must apply to all employees.”7 

32. For the same reasons applicable to annual leave, it is not clear why an employer might require a 

power to direct an employee to take a rostered day off.  

33. This element of the claim is little more than an opportunistic attempt for employers to have more 

power of Rostered Days Off which have been sought consistently by employers and were recently 

resolved.8  

34. There is no evidence before the Commission regarding why a departure from clause 33 of the 

current Award is necessary or warranted. 

 
5 Statement of Laura Regan at [21].  
6 Submission of Master Builders Association of 19 June 2020 [54].  
7 Ibid [57].  
8 4 yearly review of modern awards—Construction awards [2019] FWCFB 8564 [37].  
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35. In the absence of probative evidence that goes to the necessity of these proposed changes, they 

must be dismissed.  

Employee Duties  
36. There is no evidence before the Commission that establishes a need for employers to direct their 

employees to perform any duties.  

37. The MBA submit: 

“The provisions of existing Construction Awards are narrow in this regard and are 

generally limited to a conventional ‘higher duties’ provisions. For example, clause 30 of the 

On-Site Award provides that an employee engaged for more than two hours, during one 

day on duties carrying a higher rate than the employee’s ordinary classification, must be 

paid the higher rate for the whole day. Otherwise the employee must be paid the higher 

rate for the time so worked.”9 

38. This does no more than establish that a power to direct an employee to perform any duties is 

desirable to employers.  

39. Furthermore, it is relevant that any employer receiving Jobkeeper payments already has this 

power pursuant to s.789GE of the FW Act.  

40. In the absence of probative evidence that goes to the necessity of this proposed change and in 

light of s.789GE, this proposed change must be dismissed.  

Stand down directions 
41. There is no evidence before the Commission that establishes a necessity to introduce powers to 

stand down employees. 

42. It is relevant to the Commission’s consideration of this claim that at present Employers covered by 

the On-Site Award have at least one, (and in some circumstances two) sources of power to stand 

an employee down.  

43. Relevantly, these are sourced at sections 524 and s.789GDC of the FW Act. Section 524 operates in 

circumstances where an employee cannot be usefully employed due to a stoppage of work. 

Section s.789GDC operates where an employer qualifies for the Jobkeeper scheme and an 

employee cannot be usefully employed because of the COVID-19 pandemic or government 

initiatives to slow the transmission of COVID-19.  

44. It is difficult to contemplate a scenario in which an employer would have a legitimate reason to 

stand down an employee in the absence of a stoppage of work, and in the absence of qualifying 

for the Jobkeeper program.  

45. The Employers have not attempted to explain the circumstances in which such a scenario could 

arise. Much less produced evidence to establish the likelihood of such a scenario occurring.  

 
9 Submission of Master Builders Association of 19 June 2020 [64].  
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46. There is therefore no evidentiary basis on which the Commission can be satisfied of the need to 

include this proposed variation.  

Hours of Work   
47. In support of this element of the proposed variation, the HIA state: 

“the need to comply with COVID-19 health and hygiene requirements. While necessary and 

appropriate complying with these requirements simply requires more time. 5.3.3. 

Additional flexibility is necessary in order to ensure that work is carried out in a timely way 

without imposing an unreasonable cost burden.”10 

 
48. There is little evidence before the Commission that substantiates the assertions. While it may be 

true social distancing and hygiene practices are taking place on site, there is no evidence that 

proves conclusively to that the aforementioned practices are having an effect such as to cause 

delays to the extent that work is required to be performed on Saturday between 6am and 2pm 

where (where it wasn’t prior to the COVID-19 pandemic).  

49. Mr Grippi in his Statement states that:  

“Limitations on the number of workers that can be transported in lifts on site has had the 

effect of pushing up the costs incurred by subcontractors, due to, in some instances, them 

either having to pay overtime or penalty rates to their employees so they can complete 

their work without causing disruptions to other trades on the job.” 

and 

“The temporary flexibilities put forward by Master Builders, such as allowing employers 

and employees the ability to agree to broadening the ordinary hours of work, would be 

extremely helpful in dealing with some of the practical and WHS challenges caused by 

COVID-19.”11 

But this establishes no more than the practices on Richard Crookes sites. Mr Grippi’s evidence 
should not be extrapolated as to be applicable to the entire construction industry and is thus 
demonstrative of very little other than a desire by Richard Crooke’s for greater rostering flexibility 
and a desire to pay employees less.  

 
Redundancy 

50. The Employers have not adduced any probative evidence that demonstrates a necessity to make 

changes to the redundancy arrangements that currently subsist in the Building and Construction 

Award.  

51. The only evidence adduced by the Employers in support of these claims is Ms Regan’s statement 

where she details a conversation with a nameless employer member who is claimed to have 

complained about their redundancy obligations.12  

 
10 Amended Submission of the Housing Industry Association 30 June 2020 [5.3.2].  
11 Statement of Tony Grippi [20]-[21].  
12 Statement of Laura Regan [18]-[19].  
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52. Such assertions by nameless individuals have no probative value and should therefore be given no 

weight by the Commission.  

The relevance of the Part 6-4C of the Fair Work Act 2009 

53. On 9 April 2020 the Coronavirus Economic Response Package Omnibus (Measures No.2) Act 2020 

received assent. This amending Act inserted ‘Part 6-4C Coronavirus economic response’ into the 

FW Act.  

54. Included in Part 6-4C are significant powers for employers that qualify for the Jobkeeper program 

and are affected by the COVID-19 pandemic and/or measures by the government to slow the 

spread of COVID-19.  

55. This is of significance because a substantial number of the clauses proposed to be included in the 

new schedule proposed to be included in the On-Site Award are already provided for in Part 6-4C 

of the FW Act.  

56. It is relevant to the Commission’s consideration of the Application, because employers that are 

receiving Jobkeeper will already have access to the powers that are sought to be included in the 

award, making those elements of the Application self-evidently not necessary, at least for those 

employers.  

57. Similarly, for those employers that are not eligible for Jobkeeper, there should be no need for an 

employer to access such powers in circumstances where they have not been so adversely affected 

by the pandemic so as to be eligible for Jobkeeper.  

58. HIA state that: 

“those ineligible employers should still benefit for the intention of JobKeeper which is to 

support employers maintain a connection with their employees, enabling businesses to 

reactivate their operation quickly, without having to rehire staff, when the crisis is over. 

This also ensures a level playing field across the industry.13 

59. However, it is not the role of the Commission to correct what is perceived by an employer group 

to be an ‘uneven playing field’ in circumstances where this is the result of a specific and deliberate 

policy decision by the Government.  

The relevance of other award decisions  

60. Much has been made by the Employers of decisions by other Full Benches of the Commission, 

particularly the decision in Application to Vary the Clerks-Private Sector Award 2010 [2020] FWCFB 

 
13Amended Submission of Housing Industry Association of 30 June 2020 [6.5.15].  



Page 10 of 13 

1690 (Clerks).  

61. HIA state that: 

“Also relevant is the recent decision varying the Clerks Private Sector Award 2010 (Clerks 

Decision), in which the Commission characterised the contextual considerations 

surrounding that application as follows:  

“The context in which the Joint Application is being advanced and the character of 

the variations proposed are important contextual considerations. In particular, the 

variations:  

(a) are temporary in nature;  

(b) are advanced by consent;  

(c) are seen as necessary, based on the party’s experience of the COVID-19 

Pandemic, the Governments response and the impact these are cumulatively 

having on employment, employment relationships and working arrangements; 

and  

(d) are aimed at providing employers and employees with the various flexibilities in 

working arrangements that are now seen as necessary options to preserve, as best 

as can be, on-going employment, paid hours of work and alternatives to standing 

down employees without pay or making employees redundant.” 

Notwithstanding that this Application is not advance jointly with the union parties HIA 

submit that those contextual considerations are also relevant to this Application and lend 

support to granting the variations sought”14 

62. Contrary to the submission of the HIA, the AMWU contends that the decision in Clerks is of little 

to no relevance for the following reasons: 

• Firstly, the variations sought by the Employers in this application go well beyond those 

introduced into the Clerks (Private Sector) Award 2010 (Clerks Award) by consent. As 

detailed above, the variations proposed in this Application, if granted would radically slash 

employee entitlements including by; diminishing the minimum shift length for casuals, 

allowing employees to work on Saturday for no additional remuneration and reducing 

employee entitlements where faced with redundancy. In no other award has there been 

 
14 Ibid [2.1.5].  
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such significant changes to the safety net. This is despite other industries being impacted 

far more significantly compared with construction.  

• Secondly, Clerks was decided before the introduction of the Coronavirus Economic 

Response Package Omnibus (Measures No.2) Bill 2020 which has significantly changed the 

industrial landscape.  

• Thirdly, as the decision in Clerks states, the objective of the consent Application was made 

with the mutual aim of preserving on-going paid hours of work and alternatives to 

standing down employees without pay or making employees redundant. By contrast this 

application (at least in part) seeks to make it easier for employers to retrench stand down 

employees without pay.  

• Finally, (as the employers have conceded), this Applications is strongly opposed by the 

Union parties.  

Application of the modern awards objective to the proposed variation 

 

63. As stated in greater detail above, the AMWU contends that the Employers have failed to discharge 

their evidentiary burden and that as such, their claims must be dismissed.  

64. The AMWU further contends that the application of the modern awards objectives to the 

proposed variation demonstrates that the variations proposed by the employers are in fact 

contrary to the modern awards objective.  

Section 134(1)(a) – Relative living standards and needs of the low paid 

65. If the proposed variations were to be granted, low paid award reliant employees would be at 

significant risk of having their remuneration (and by extension their living standards) significantly 

reduced.  

66. This is because the granting of the variations would have the effect of allowing employers to stand 

down employees without pay, roster employees to work ordinary hours on Saturday without 

penalty and reduce minimum shift length to just two hours.  

67. The election of an employer to exercise such powers would have the inevitable effect of reducing 

the pay, and therefore living standards of the low paid.  

68. Section 134(1)(a) therefore tells against the proposed variations.  

Section 134(1)(b) – The need to encourage collective bargaining 

69. The proposed variations are likely to discourage collective bargaining. This is because many of the 
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flexibilities that the Employers seek to impose on employees in the Building and Construction 

Industry are more properly the subject of collective bargaining.  

70. For example, flexibilities in relation to hours of work and rostering can be traded for higher wages 

with benefits flowing both to employers and employees, subject to the better off overall test in 

s.193 of the FW Act.  

71. The granting of the proposed variations would have the practical effect of removing the incentive 

to bargain on the employer side. Considering that employers initiate bargaining (other than where 

a majority support determination is obtained) this is likely to have the ultimate impact of an 

overall reduction in collective bargaining.  

72. This consideration tells against the proposed variations.  

Section 134(1)(c) – The need to promote social inclusion through increased workforce participation 

73. Whilst the employers claim that the proposed variations are directed at preserving jobs, there is 

little evidence of this.  

74. On balance, the proposed directions could have the effect of reducing workforce participation, as 

it is sought to make it easier to stand down and retrench employees and reduce minimum shift 

periods and ordinary hours of work.    

Section 134(1)(d) – The need to promote flexible modern work practices and the efficient and 
productive performance of work 

75. There is no evidence that the On-Site Award is current failing to promote flexible modern work 

practices and the efficient and productive performance of work.  

76. This consideration is therefore neutral.  

Section 134(1)(da) – The need to provide additional remuneration 

77. The proposal to allow employees work ordinary hours on Saturday for no additional remuneration 

is self-evidently in conflict with s.134(1) which requires the commission to consider the need to 

provide additional remuneration for employees working at various unsocial times including 

weekends.  

78. The Employers have not attempted to address this inconsistency in their submissions.  

79. This consideration therefore tells against that element of the proposed variations and is otherwise 

neutral.  

Section 134(1)(e) – The principle of equal remuneration for work of equal or comparable value 
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80. This consideration is neutral in the present proceedings.  

Section 134(1)(f) – The likely impact of any exercise of modern award powers on business, including on 

productivity, employment costs and the regulatory burden 

81. No doubt the granting of the claims would lessen employment costs – indeed that is why they are 

pursued.  

82. However, there is no evidence before the Commission that establishes that there is at present a 

problem with employment costs, such that a variation is required to the On-Site Award.  

83. This consideration is therefore neutral.  

Section 134(1)(g) - the need to ensure a simple, easy to understand, stable and sustainable modern 

award system for Australia that avoids unnecessary overlap of modern awards 

84. The Application is not made in pursuit of ensuring the On-Site Award is simple and easy to 

understand.  

85. This consideration is therefore neutral.  

Section 134(1)(h) – the likely impact of any exercise of modern award powers on employment growth 

inflation and the sustainability, performance and competitiveness of the national economy.  

86. There is no evidence before the Commission that establishes the effect the proposed variations 

are likely to have on employment growth, inflation and the sustainability, performance and 

competitiveness of the national economy.  

87. This consideration is therefore neutral.  

Conclusion 

88. For the foregoing reasons, the AMWU seeks that the Application be dismissed.  

END 

AMWU National Research Centre 

10 July 2020 

 


