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IN THE FAIR WORK COMMISSION 

Matter No: AM2020/28 

s.157 – Variation of a modern award to achieve the modern award objective 

 

THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA 

SUBMISSIONS 

Introduction 

1. These submissions are made by the Communications, Electrical, Electronic, Energy, 

Information, Postal, Plumbing and Allied Services Union of Australia – Electrical, 

Energy and Services Division (‘CEPU’) in respect of the joint application (‘the 

Application’) by Master Builders Australia Ltd (‘MBA’), Housing Industry Association 

Ltd (‘HIA’) and the Australian Industry Group (‘AiG’) (collectively ‘the Applicants’) to 

vary the following modern awards: 

a. Building and Construction General Onsite Award 2010 [MA000020] (‘Building 

Award’); 

b. Joinery and Building Trades Award 2010 [MA000029]; and 

c. Mobile Crane Hiring Award 2010 [MA000032]. 

2. The CEPU has an interest in the Building Award and these submissions are limited to 

the Building Award. 

3. The CEPU identifies that the Application proposes to amend the Building Award as 

follows: 

a. introduce unpaid pandemic leave; 

b. introduce annual leave at half rate; 

c. vary consultation provisions; 

d. vary directions to take annual leave; 

e. vary directions to take RDOs; 

f. vary directions to broaden employee duties; 

g. introduced directions to reduce hours of work; 

h. vary the ordinary hours; 

i. vary location of work; 
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j. vary redundancy provisions; and 

k. vary minimum casual engagement hours. 

4. On 23 June 2020, the Fair Work Commission (‘the Commission’) issued amended 

directions for parties opposing the Application to file submission and evidence by 10 

July 2020. 1 

5. For the reasons outlined below, the CEPU opposes this Application.  

6. The CEPU supports and adopts the submissions filed by the Construction, Forestry, 

Maritime, Mining and Energy Union (‘CFMMEU’). 

Grounds 

7. The CEPU opposes the variations of the Building Award for the following reasons:  

a. the lift industry supports essential services;  

b. there has been no major downturn in demand or employment; and  

d. other considerations to be taken into account in light of section 134 of the Fair 

Work Act 2009 (Cth) (‘FW Act’). 

Ground 1 – The lift industry supports essential services 

8. The construction industry plays a very important role in the Australian economy. Yet, 

it is one of least impacted industry due to COVID-19 compared to a raft of other 

industries.  

9. The CEPU draws the Commission’s attention to the lift/elevator installation and 

maintenance industry (‘lift industry’) which is underpinned by the Building Award. The 

lift industry includes installation and servicing of travelators and escalators. 

10. The lift industry in Australia is rapidly growing and continues to have an expanding 

market given the diverse demand across various infrastructure needs.2 

11. However, the lift industry plays an essential and critical role in the operation and 

construction of buildings and a key role for the servicing of critical infrastructure, 

particularly during COVID-19. These essential services include but not limited to: 

a. health care facilities such as hospitals; 

b. transport infrastructure such as trains stations; 

 
1 https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am202028-dirs-fwc-
010620.pdf 
2 <https://www.ibisworld.com/au/market-size/elevator-installation-maintenance/ > accessed 9 July 2020. 

https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am202028-dirs-fwc-010620.pdf
https://www.fwc.gov.au/documents/documents/awardmod/variations/2020/am202028-dirs-fwc-010620.pdf
https://www.ibisworld.com/au/market-size/elevator-installation-maintenance/
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c. shopping and retail centres; and 

d. schools. 

12. The lift industry’s greatest challenge is to maintain the existing skilled workforce 

required to keep lifts and associated infrastructure operating at a safe level in order 

to meet the ongoing demand.  

13. The main employers in the lift industry, in no particular order, includes: 

a. Otis Elevator Company Pty Ltd; 

b. KONE Holdings Australia; 

c. Schindler Lifts Australia; and 

d. Thyssenkrupp Elevators (Australia). 

14. The above listed employers have reinforced and acknowledged the importance of the 

lift industry during the COVID-19 pandemic, not only in their role in supporting 

essential services but also maintain safe operating mobility services.3 In some cases, 

employers have adapted to introducing new solutions to address social distancing 

such as introducing cable-free elevators.4 

15. In the early period of March-April 2020 some CEPU members in the lift industry were 

impacted by the events of COVID-19 due to limited access to sites for ongoing 

service/installation for buildings and shopping centres. These restrictions included: 

a.    restrictions to access buildings; and 

b.    forced closure of shops and shopping centres. 

16. CEPU members were able to come to an agreement with their respective employers 

such as working four days a week by using annual leave or undertaking training. 

17. COVID-19 has had a minimal impact on the lift industry and the construction industry.  

 

Ground 2 – no significant fall in demand or employment 

 
3 https://www.thyssenkrupp-elevator.com/en/newsroom/press-releases-105664.html, 
https://www.kone.com.au/stories-and-references/media-statements/covid-19.aspx, 
https://www.schindler.com/au/internet/en/about-us/covid-19.html , all accessed 10 July 2020. 
4 https://www.thyssenkrupp-elevator.com/en/news/multi-ensures-social-distancing-while-maintaining-high-
passenger-
throughput.html?utm_source=linkedin&utm_medium=organic&utm_campaign=multi_covid_newsroom_articl
e, accessed 10 July 2020. 

https://www.thyssenkrupp-elevator.com/en/newsroom/press-releases-105664.html
https://www.kone.com.au/stories-and-references/media-statements/covid-19.aspx
https://www.schindler.com/au/internet/en/about-us/covid-19.html
https://www.thyssenkrupp-elevator.com/en/news/multi-ensures-social-distancing-while-maintaining-high-passenger-throughput.html?utm_source=linkedin&utm_medium=organic&utm_campaign=multi_covid_newsroom_article
https://www.thyssenkrupp-elevator.com/en/news/multi-ensures-social-distancing-while-maintaining-high-passenger-throughput.html?utm_source=linkedin&utm_medium=organic&utm_campaign=multi_covid_newsroom_article
https://www.thyssenkrupp-elevator.com/en/news/multi-ensures-social-distancing-while-maintaining-high-passenger-throughput.html?utm_source=linkedin&utm_medium=organic&utm_campaign=multi_covid_newsroom_article
https://www.thyssenkrupp-elevator.com/en/news/multi-ensures-social-distancing-while-maintaining-high-passenger-throughput.html?utm_source=linkedin&utm_medium=organic&utm_campaign=multi_covid_newsroom_article
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18. The impacts of COVID-19 on the construction industry at large has not grossly 

impacted the industry.  

19. Unlike many other industries and sectors, the available evidence concerning the 

impact of COVID-19 on the industries covered by the Building Award does not suggest 

a dramatic decline in economic activity and/or illustrate a need to reduce condition 

changes to the workforce. In fact, the ABS has issued data in June 2020 which 

addresses the modifications made to business operations as a result of COVID-19.5   

20. The ABS has identified that businesses in the construction industry had one of the 

lowest changes or impact on businesses as result of COVID-19 in the following areas: 

a. operating hours (17%); 

b. the way products or services are provided to customers (23%); 

c. the types and range of products or services offered (13%); 

d. suppliers or supply chain (9%); and 

e. staff roles or duties (19%). 

 

Ground 3 – other considerations to be taken into account in light of s134 of the FW Act  

21. The proposed changes sought in the Application would cause a number of 

disadvantageous outcomes for employees who are award reliant. These include: 

a. reduction of pay by changing the ordinary hours of work;6 

b. employers force employees to take annual leave;7 

c. employers force employees to take RDOs;8 

d. reduction of redundancy entitlements;9  

e. employers directing to perform other duties;10 and 

f. reduce casual minimum hours of engagement.11 

 
5 ABS 5676.0.055.003 Business Indicators, Business Impacts of COVID-19, June 2020 < 
https://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/5676.0.55.003June%202020?OpenDocument > 
accessed 8 July 2020. 
6 Schedule H.7.2 of Annexure A of the Application Form F46. 
7 Schedule H.5.3 Ibid. 
8 Schedule H.5.4 Ibid. 
9 Schedule H.9 Ibid. 
10 Schedule H.6.1 Ibid. 
11 Schedule H.10 Ibid. 

https://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/5676.0.55.003June%202020?OpenDocument
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22. The Applicants have not provided the Commission with persuasive evidence in 

relation to the need for an expansion of ordinary hours such that would warrant a pay 

cut to employees. In the construction industry delay in projects is a common event. 

The ABS data identifies that since COVID-19, the construction industry have not had 

to significantly modify operation hours to continue to provide services.12   

23. The Applicants have not provided the Commission with sufficient or persuasive 

evidence to warrant a reduction in redundancy entitlements. Claims from HIA that one 

of its members “was upset when they became aware that redundancy obligations 

applied to their employees” under the Building Award is not a reasonable basis to 

remove the industry specific redundancy scheme. In particular, an employer’s 

ignorance as to the industry specific redundancy scheme under the Building Award is 

not a valid reason to reduce core employee conditions.   

24. The Applicants have not provided the Commission with sufficient evidence to warrant 

expanding employer’s rights to direct employees to perform other duties. In fact, the 

ABS data identifies that the construction industry had one of the lowest modifications 

to staff roles or duties.13 

25. Besides the various measures taken by the Federal Government and State/Territory 

Governments to stabilise business activities and the Australian community, the CEPU 

also notes several other factors that the Commission should consider when assessing 

the modern award objectives set out in section 134 of the FW Act. 

26. The CEPU submits that it is vital to consider the benefits of the COVID-19 guidelines 

that address social distancing, hygiene and other WHS measures put in place in the 

construction industry, and at large the rest of the community.  

27. Recent statistics issued by the Department of Health identify that influenza has been 

at its lowest when compared to the past 5 years.14 It is fair to conclude that compliance 

 
12 ABS 5676.0.055.003 Business Indicators, Business Impacts of COVID-19, June 2020 < 
https://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/5676.0.55.003June%202020?OpenDocument > 
accessed 8 July 2020. 
13 ABS 5676.0.055.003 Business Indicators, Business Impacts of COVID-19, June 2020 < 
https://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/5676.0.55.003June%202020?OpenDocument > 
accessed 8 July 2020. 
14 <https://www1.health.gov.au/internet/main/publishing.nsf/Content/cda-surveil-ozflu-flucurr.htm/$File/flu-
06-2020.pdf> accessed 9 July 2020. See Immunisation coalition data 
<https://www.immunisationcoalition.org.au/wp-content/uploads/2020/03/6Jul-Aust-Flu-Stats-2020.pdf> 
accessed 9 July 2020. 

https://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/5676.0.55.003June%202020?OpenDocument
https://www.abs.gov.au/AUSSTATS/abs@.nsf/DetailsPage/5676.0.55.003June%202020?OpenDocument
https://www1.health.gov.au/internet/main/publishing.nsf/Content/cda-surveil-ozflu-flucurr.htm/$File/flu-06-2020.pdf
https://www1.health.gov.au/internet/main/publishing.nsf/Content/cda-surveil-ozflu-flucurr.htm/$File/flu-06-2020.pdf
https://www.immunisationcoalition.org.au/wp-content/uploads/2020/03/6Jul-Aust-Flu-Stats-2020.pdf
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with COVID-19 guidelines is likely to result in higher work participation and 

productivity. It is well known that projects in the construction industry almost always 

experience a delay and goes over budget. The Applicants have not been able to 

quantify substantive burden on employers’ operations by reason of complying with 

COVID-19 guidelines.  Rather, the Applicants’ submissions rely solely on increases in 

the unemployment rate in the construction industry and insecure sentiment statistics 

covering March- April 2020, when COVID-19 cases were at its highest. 

28. The proposed variations sought by the Application would result in significant and 

substantial disadvantages to employees.  The Commission should further have regard 

to the annual wage review 2019-2020 decision made by the Full Bench of the 

Commission on 19 June 2020.15 The Full Bench has already contemplated the 

implications of COVID-19 across all industries, providing a nominal annual wage 

increase of only 1.75% to the Building Award which will only start on or after 1 

November 2020.16 We submit that the Applicants’ concerns in relation to  the 

‘financial burden’ of overtime rates and the redundancy scheme in the Building 

Award, have been alleviated and addressed by the significant cost saving measures in 

the Commission’s decision applicable to the Building Award to: 

a. adjourn wage increases; and 

b. provide a very low percentage increase.  

Conclusion 

29. Changes in business cycles impacts every generation and industry at some point to a 

certain extent. When comparing the construction industry to other industries who 

have been ‘genuinely’ significantly hit hard by COVID-19, this Application appears 

premature in nature and unwarranted. The Commission should be wary of this 

Application which appears to be using COVID-19 as an excuse to drive down conditions 

in the Building Award. 

30. The CEPU opposes the Application and respectfully requests that the Commission not 

approve the Application. 

 
15 Annual Wage Review 2019–20 [2020] FWCFB 3500 https://www.fwc.gov.au/documents/wage-
reviews/2019-20/decisions/2020fwcfb3500.pdf 
16 Para [466] Ibid. 

https://www.fwc.gov.au/documents/wage-reviews/2019-20/decisions/2020fwcfb3500.pdf
https://www.fwc.gov.au/documents/wage-reviews/2019-20/decisions/2020fwcfb3500.pdf
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END 

10 July 2020 

 


