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AM2020/89 - APPLICATION TO VARY THE HEALTH 

PROFESSIONALS AND SUPPORT SERVICES AWARD 2020 

1. INTRODUCTION  

1. The Australian Industry Group (Ai Group) seeks leave to file this Outline of 

Submissions in the context of the Application by the Association of Professional 

Engineers, Scientists, Managers Australia (APESMA) to vary the Health 

Professionals and Support Services Award 2020 (HPSS Award) and in 

anticipation of the Hearing before the Full Bench of the Fair Work Commission 

(Commission) currently listed for 31 March 2021. 

2. Although parties have been advised via Correspondence from the chambers of 

Vice President Catanzariti on 11 March 2021 that there is no requirement for 

parties to file written submissions ahead of the hearing, owing to the complexity 

of the arguments Ai Group intends put before the Commission, particularly 

regarding abuse of process and Anshun estoppel, we seek leave to file this 

outline ahead of the hearing. 

3. Although APESMA’s application has been made outside of the 4 yearly review 

of modern awards, many of the arguments put in its Application and the 

variations proposed are similar to those which were recently heard and 

considered in the context of that review.1 If parties were entitled to endlessly re-

argue the same issues with a view to achieving a different result, the resources 

of the Commission would be taxed to an excessive degree. Ai Group considers 

that APESMA’s application should be barred on the grounds that it would 

constitute an abuse of process. 

4. Before the Commission calls for submissions on the merits of the Application 

brought to vary the HPSS Award, Ai Group submits that the Commission should 

not entertain the claims on the basis that the application constitutes an abuse of 

process. We elaborate on this argument below.  

 
1 [2018] FWCFB 7350, [146]. 
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2. BACKGROUND 

5. In an outline of submissions filed with the Commission dated 15 July 2015, 

APESMA sought a variation to the Health Professionals and Support Services 

Award 2010 to give that award occupational coverage for all translators and 

interpreters not covered by any other modern award.2 APESMA’s initial proposed 

variations would have included ‘accredited paraprofessional translators’, 

‘accredited paraprofessional interpreters’, ‘accredited professional translators’ 

and ‘accredited professional interpreters’ in the classification definitions for a 

Health Professional Employee – Level 1, remove references to qualified and 

unqualified interpreters from the ‘support services’ stream and insert ‘translator’ 

and ‘interpreter’ in the List of Common Health Professionals.3 

6. Ai Group opposed APESMA’s proposed variations to the HPSS Award in 

submissions filed on 8 June 2017 for reasons that included that APESMA had 

failed to mount a case that established that the provision proposed was 

necessary to ensure that the Award achieved the modern awards objective.4  

7. In a subsequent outline of submissions filed on 3 April 2018, APESMA stated the 

following with respect to the purpose of the original proposed variation:5 

Apart from seeking recognition for our members of their status as professionals, the 

primary objective of APESMA's application to vary the Award was to achieve 

occupational coverage of the Award for Translators and Interpreters. It was APESMA's 

submission that Translators and Interpreters should have coverage by the Award as an 

occupational award so that individual practitioners could work under a common set of 

consistently applied minimum conditions, regardless of whether the practitioner works 

in an environment outside the health industry from time to time. 

8. APESMA’s 3 April 2018 submission sought to achieve occupational coverage of 

translators and interpreters by inserting two subclauses at the end of clause 4 – 

Coverage of the Award rather than including the occupations in the List of 

Common Health Professionals. The variations proposed were contained in a 

 
2 APESMA, Outline of Submissions (15 July 2015), [3]. 

3 APESMA, Outline of Submissions (15 July 2015), [4]. 

4 Ai Group, Submission, (8 June 2017), [105]. 

5 APESMA, Outline of Submissions (3 April 2018), [3]. 

https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014204-sub-apesma-150715.pdf
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am2014204-sub-apesma-150715.pdf
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201631-sub-apesma-030418.pdf
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draft determination filed by APESMA on 29 March 2019 and which read as 

follows:6 

“4.1 This industry and occupational award covers: 
 
(a) employers throughout Australia in the health industry and their employees in the 
classifications listed in clauses 14—Minimum weekly wages for Support Services 
employees and 15—Minimum weekly wages for Health Professional employees to the 
exclusion of any other modern award; 
 
(b) employers engaging a health professional employee falling within the classification 
listed in clause 15. 
 
(c) employers throughout Australia engaging employees performing the indicative 
roles NAATI credentialed Interpreter or NAATI credentialed Translator, falling within 
the classification B.1.5. Support Services employee – level 5 listed in Schedule B. 
 
(d) employers throughout Australia engaging employees performing the indicative 
roles non NAATI credentialed Interpreter or non NAATI credentialed Translator, falling 
within the classification B.1.5. Support Services employee – level 5 listed in Schedule 
B. 
 
… 
 
Schedule B - Classification Definitions; B.1.5 Support Services employee—level 5 – 
by deleting “Interpreter (unqualified)” and inserting “non NAATI credentialed 
Interpreter” and also inserting “non NAATI credentialed Translator”; 
 
Schedule B - Classification Definitions; B.1.7 Support Services employee—level 7 – 
by deleting “Interpreter (qualified)” and inserting “NAATI credentialed Interpreter” and 
also inserting “NAATI credentialed Translator”. 
 
… 
 
Clause 3 - Definitions and interpretation – Insert “NAATI means National Accreditation 
Authority for Translators and Interpreters Ltd” after the definition of “My Super product” 
and before the definition of “NES”. 

  

 
6 APESMA, Draft Determination (29 March 2018). 

https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201631-corr-apesma-290318.pdf
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9. APESMA’s 3 April 2018 submission referred to a ‘gap’ in Award coverage 

whereby interpreters may often perform work in a health industry setting for part 

of the day and then provide interpreting services in another industry in another 

part of the day resulting in coverage by the HPSS Award for only part of the day.7 

10. Considering APESMA’s proposed amendments, the Full Bench, in its 3 

December 2018 Decision did not consider the arguments made by APESMA to 

be sufficient to justify the amendment proposed (emphasis added):8 

[146] The evidence suggests that translators and interpreters are often employed by 
businesses established to provide translation and interpreting services to other 
businesses. We accept that employees of these businesses are very often deployed 
in the health sector. We do not consider that to be a good reason for this award 
to cover these employees when they are not working in the health industry. 
 
[147] We note that Schedule B Classification Definitions of the HPSS Award contains 
Interpreter (unqualified) in Support Services Employee - level 5 and Interpreter 
(qualified) in Support Services Employee - level 7. We consider that it is clear that by 
virtue of clause 4 of the HPSS Award, it currently covers interpreters when they are 
employed by an employer in the health industry. 
 
[148] Another eight modern awards make a reference to the occupation or activity of 
interpreter either as a classification or in relation to the employee’s entitlement to an 
allowance.  
 
[149] We consider that it is desirable for there to be unambiguous award coverage for 
the occupations of ‘translator’ and ‘interpreter’. However we consider that this would 
best be determined by a separate and careful consideration of the appropriate award 
or awards to cover these occupations and the appropriate rate of pay to be payable, 
which may require a consideration of work value or at least classification. We propose 
to refer this to the President for his consideration. 

11. The Full Bench’s proposed reference of the broader question of award coverage 

of ‘translators’ and ‘interpreters’ to the President was followed by an application 

by APESMA on 7 September 2020 which mirrored APESMA’s proposed 

amendments which were made in the course of the 4 yearly review. 9  The 

variations called for by APESMA in the context of this application would also 

amend the coverage provision of the HPSS Award to extend occupational 

 
7 APESMA, Outline of Submissions (3 April 2018), [12]. 

8 [2018] FWCFB 7350, [146] – [149]. 

9 APESMA, Application to vary the Health Professionals and Support Services Award (7 September 
2020). 

https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am201631-sub-apesma-030418.pdf
https://www.fwc.gov.au/awards-and-agreements/awards/award-modernisation/variation-applications/AM2020/89?type=variation
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coverage to employees performing translating and interpreting duties outside of 

the health industry. 

12. The proposed inclusion of cl. 4.8 which addresses the Commission’s reference 

to other awards which cover interpreters in paragraph [148] of its 3 December 

2018 Decision does not significantly alter the underlying purpose of the proposal 

to extend occupational coverage to translators and interpreters. Significantly, the 

grounds in support of APESMA’s proposed variation also pertain to the perceived 

issue of workers being covered by the HPSS Award while performing work in the 

health industry for part of a day only and lacking coverage by the same Award 

while working outside the health industry for the remainder of that day.10 

13. Ai Group considers that the substantial similarity between the variations 

proposed by APESMA in the 4 yearly review and those which have been applied 

for in these proceedings, and the fact that similar reasons supporting the 

proposed amendments have been included in the Application should persuade 

the Commission that re-arguing for such amendments would constitute an abuse 

of process. This is especially the case considering the relatively short amount of 

time that has elapsed since the Commission’s 3 December 2018 Decision which 

did not consider APESMA’s proposed variation to be justified by the reasons put 

in the course of the 4-yearly review. 

2. ABUSE OF PROCESS 

14. An Application which has been made in abuse of process should not be 

entertained by the Commission.  

15. In order to determine that the present Application constitutes an abuse of 

process, the observations of McHugh J in Rogers v The Queen are apposite:11 

Although the categories of abuse of procedure remain open, abuses of procedure 
usually fall into one of three categories: (1) the court's procedures are invoked for an 
illegitimate purpose; (2) the use of the court's procedures is unjustifiably oppressive to 

 
10 APESMA, Application to vary the Health Professionals and Support Services Award (7 September 
2020), 2.3 [9]. 

11 (1994) 181 CLR 251 at 286; Considered in FWC proceedings in Application by Mr Jeffrey Vassallo 
[2021] FWC 132, [42]. 

https://www.fwc.gov.au/awards-and-agreements/awards/award-modernisation/variation-applications/AM2020/89?type=variation
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one of the parties; or (3) the use of the court's procedures would bring the 
administration of justice into disrepute. 

16. APESMA’s Application should not be entertained by the Commission because 

the proposed variations are essentially the same as those which were recently 

heard and considered by the Commission and therefore the Application amounts 

to an abuse of process.  

. 

17. If APESMA is allowed to proceed with its Application, in addition to wasting the 

Commission’s scare resources, unfairness and injustice would be inflicted upon 

employers and their representatives whose resources are being stretched by the 

significant number of cases which are at present before the Commission and 

who devoted resources to opposing APESMA’s claim in the 4 yearly review. 

18. Estoppel principles have been developed by the Courts to prevent a party re-

litigating a claim dealt with in earlier proceedings or litigating closely connected 

claims. These principles should guide the Commission in refusing to entertain 

APESMA’s reformulated claim.  

19. In Dow Jones & Co v Gutnick (2002) 210 CLR 575 at [36] Gleeson CJ, McHugh, 

Gummow and Hayne JJ said: 

“Clearly, the common law favours the resolution of particular disputes 
between parties by the bringing of a single action rather than successive 
proceedings. The principles of res judicata, issue estoppel, and what has 
come to be known as Anshun estoppel, all find their roots in that policy”. 

20. In the Courts, Anshun12 estoppel applies to a claim that could and should have 

been made in earlier proceedings, but was not.  

21. In Anshun, the High Court (Gibbs CJ, Mason and Aiken JJ) said: 

“22. The critical issue, then, is whether the case falls within the extended 
principle expressed by Sir James Wigram V.C. in Henderson v. Henderson 
(1843) 3 Hare, at p 115 (67 ER, at p 319) . The Vice-Chancellor expressed 
the principle in these terms:  

 
12 Named after the High Court’s decision in Port of Melbourne Authority v Anshun Pty Ltd [1981] HCA 
45; (1981) 147 CLR 589. 
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"where a given matter becomes the subject of litigation in, and of 
adjudication by, a Court of competent jurisdiction, the Court requires 
the parties to that litigation to bring forward their whole case, and will 
not (except under special circumstances) permit the same parties to 
open the same subject of litigation in respect of matter which might 
have been brought forward as part of the subject in contest, but which 
was not brought forward, only because they have, from negligence, 
inadvertence, or even accident, omitted part of their case. The plea of 
res judicata applies, except in special cases, not only to points upon 
which the Court was actually required by the parties to form an opinion 
and pronounce a judgment, but to every point which properly belonged 
to the subject of litigation, and which the parties, exercising reasonable 
diligence, might have brought forward at the time." (at p598) 

…  

42. Taking into consideration the relevant factors we conclude that the Full 
Court was right in holding that there was an estoppel. The matter now sought 
to be raised by the Authority was a defence to Anshun's claim in the first 
action. It was so closely connected with the subject matter of that action that 
it was to be expected that it would be relied upon as a defence to that claim 
and as a basis for recovery by the Authority from Anshun. The third party 
procedures were introduced to enable this to be done. If successful, the 
indemnity case would have obviated an inquiry into contribution. If reserved 
for assertion in a later action, it would increase costs and give rise to a 
conflicting judgment. (at p604)”. 

22. In a separate judgment, Murphy J said: 

“1.  I prefer not to attempt to formulate an exhaustive theory of res judicata 
or issue estoppel in order to determine this case by application of such 
theory. These notions of res judicata and issue estoppel are founded on the 
necessity, if there is to be an orderly administration of justice, of avoiding re-
agitation of issues, and of preventing the raising of issues which could have 
been and should have been decided in earlier litigation. (at p605)  

2. In this instance, the issue now sought to be raised was plainly open to be 
agitated in the previous litigation. The judgment in that case is inconsistent 
with the judgment now sought by the plaintiff. To preserve the orderly 
administration of justice the earlier judgment should be treated as conclusive 
on the question of indemnity. There is no discretion to allow the raising of 
that issue against the unwilling defendant; the attempt to do so is properly 
characterized as an abuse of process. The appeal should be dismissed. (at 
p605)”  

23. Brennan J, in the third and final judgment in the Anshun case, dismissed the 

appeal on similar grounds. 

24. As highlighted by Justice Kirby in the extract above, Anshun estoppel is based 

on the doctrine of abuse of process. This was further reinforced by Justice 
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Hodgson (with Maron P and Bryson AJA agreeing) in Redwood Pty Ltd v Link 

Market Services Pty Ltd [2007] NSWCA 286: 

“45. In cases where the earlier proceedings and the later proceedings are 
between the same parties, as in Anshun itself, a finding of unreasonableness 
in not raising a matter in the earlier proceedings would almost inevitably 
mean that the later proceedings were oppressive and an abuse of process. 
Where the parties are different, the test of unreasonableness is still relevant; 
but in my opinion in must either be considered not conclusive, or must be 
understood as involving unreasonableness of such a nature that the later 
proceedings against different parties are an abuse of process”.  

25. In CFMEU v Pacific Coal13 a Full Bench of the AIRC (then Vice President Ross, 

Senior Deputy President Duncan and Commissioner Bacon) stated: 

“[111] Even if we are wrong about the application of issue estoppel in the 
circumstances of this case, we are satisfied that our general powers are 
broad enough to enable us to have regard to the findings made by the Pacific 
Coal Appeal Bench. In this context we have taken the view that we are 
entitled to have regard to the policy considerations which underpin issue 
estoppel in deciding whether to rely on the earlier findings pursuant to our 
powers under s.110 of the WR Act Such policy considerations include the 
orderly administration of justice and avoiding the reagitation of issues.  

[112] We have had regard to these policy considerations as well as matters 
of administrative efficiency and convenience, and industrial fairness. We 
have decided to adopt and rely on the findings of the majority in the Pacific 
Coal Appeal Bench, which are set out below.” 

26. In the context of Commission proceedings, the policy position underlying ‘Anshun 

estoppel’ was considered by Lawler VP in Quinlivan v Norske Skog Paper Mills 

(Australia) Ltd as being informed by a public interest in the finality of litigation 

and an avoidance of unnecessary multiplicity of litigation.14 

27. APESMA’s Application proposes variations which are broadly similar to those 

which were made during the 4 yearly review. Part of the grounds outlined in the 

Application in support of the proposed variation were also used in APESMA’s 

original submissions in 2018. Given the short period of time between the 

Commission’s 3 December 2018 Decision and the present Application, it is 

unclear how circumstances would have changed to materially impact the 

 
13 PR935308, 25 July 2003. 

14 Quinlivan v Norske Skog Paper Mills (Australia) Ltd [2010] FWA 1166, [11]. 
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Application’s likelihood of success. Consistent with the principle of Anshun 

estoppel, it may reasonably be expected that any new arguments put in support 

of the proposed variations in the present proceedings might have been made in 

the course of the 4 yearly review. 

28. Ai Group is not arguing that the Commission is jurisdictionally barred from 

dealing with APESMA’s application. Rather, having regard to the policy 

considerations which underpin estoppel and the doctrine of abuse of process, 

the Full Bench should decide that the APESMA’s Application constitutes an 

abuse of process and should not be entertained. The relevant policy 

considerations which weigh against the Commission entertaining the 

reformulated claims include: 

• The orderly administration of justice (Anshun, Kirby J; CFMEU v Pacific 

Coal, AIRC Full Bench) 

• Avoiding the reagitation of issues (Anshun, Kirby J; CFMEU v Pacific 

Coal, AIRC Full Bench); 

• Preventing the raising of issues which could have been and should have 

been decided in earlier proceedings (Anshun, Gibbs CJ, Mason and Aiken 

JJ; Anshun, Kirby J); 

• Administrative efficiency (CFMEU v Pacific Coal, AIRC Full Bench); 

• Administrative convenience (CFMEU v Pacific Coal, AIRC Full Bench); 

and 

• Industrial fairness (CFMEU v Pacific Coal, AIRC Full Bench). 

29. In exercising its award powers, the Commission must do so in a manner which: 

• Furthers the objects of the Act, including the objects in ss. 3 and 134; 

• Is consistent with s.577 of the Act which requires fairness and justice; 
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• Is consistent with s.578 of the Act which requires that the Commission 

take into account the objects of the Act (including ss. 3 and 134) as well 

as equity, good conscience and the merits of the matter; 

30. A finding by the Full Bench that the Application represents an abuse of process 

and should not be entertained would be consistent with ss. 3, 134, 577 and 578 

of the Act.  
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