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Application for relief from unfair dismissal — dismissals unfair — compensation ordered
BACKGROUND

[1]  These cases concern unfair dismissal applications filed by Claudia McLeod (Ms
McLeod) and Sierra Louie (Ms Louie) following their dismissals by Project 88 TPF Pty Ltd
T/A Pink Flamingo Spiegelclub (Project 88).

[2] Project 88 operates the Pink Flamingo Speigelclub entertainment venue at Broadbeach
in Queensland. Ms McLeod was employed in a full-time Box Office and Administration role!
and the Live Performance Award 2020 applied to her employment.? Ms Louie was employed
as a part-time Wait Staff Team Member/Bartender® and the Hospitality Industry (General)
Award 2020 applied to her employment.*

[3] Ms McLeod® and Ms Louie® were both summarily dismissed effective 3 February 2023
on the grounds of alleged serious misconduct arising from the alleged distribution of
confidential personal financial information of another employee, Drew Holden (Ms Holden).

[4] Ms McLeod filed an unfair dismissal application on 10 February 2023.” Ms Louie filed
an unfair dismissal application on 13 February 2023.% Both applications were filed within 21
days of the dismissal taking effect in accordance with the standard time limit in 5.394(2) of the
Fair Work Act 2009 (Cth) (FW Act).

ALLOCATION
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[5]  The applications were allocated to Commissioner Spencer. Commissioner Spencer took
several steps in relation to the applications including:

« Issuing directions for the filing of material;®

e Determining that the applications would be heard together via Teams on 28 June 2023
and 29 June 2023; 1°

« Granting permission for both parties to be legally represented at the hearings.!* Ms
McLeod and Ms Louie were represented by Mr Dircks from Just Relations. Project 88
was represented by Mr Clarke of counsel, instructed by MKW Legal.

 Arranged for the preparation of a Digital Court Book (DCB) that was provided to the
parties ahead of the hearings; and

e Conducting hearings on 28 and 29 June 2023 and then heard oral closing submissions
on 24 July 2023.12

[6]  The applications were subsequently allocated to me to determine on 28 September 2023.
The case files indicate the credibility of various witnesses was raised as an issue by the parties.
That caused me some concern in relation to deciding the applications without having the benefit
of viewing the witnesses give evidence. However, it ultimately became clear that | could
comfortably reach decisions in relation to both applications by reference to largely uncontested
evidence.

EVIDENCE

[7]  The applications were heard together, and the evidence was admitted jointly in relation
to both applications.™

[8]  Anagreed statement of facts was filed by the parties.*
Applicants’ evidence

Ms McLeod

[9] Ms McLeod provided the following evidence:

e Witness statement by Ms McLeod dated 29 March 2023.%° This contained the
following attachments:

- CM 1: Payslip for the period of 19 July 2021 to 25 July 2021.1¢
- CMS: Employment contract dated 14 August 2020.%’
- PF1: Termination letter dated 4 February 2023.8

The statement was marked Exhibit #1.
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e Auxiliary statement from Ms McLeod dated 29 April 2023.3° The statement was
marked Exhibit #2.

[10] Project 88 objected to several parts of both of Ms McLeod’s statements.2° Commissioner
Spencer dismissed the objections and admitted all of the statements,?! except for paragraphs
[38] to [40] of the statement dated 29 March 2023.22 Commissioner Spencer indicated the basis
for each objection would be noted and considered when assessing the weight attributed to the
relevant evidence.?® | have done so.

[11] Ms McLeod was cross-examined by Mr Clarke.

Ms Louie

[12]  Ms Louie provided the following evidence:

« Witness statement by Ms Louie dated 29 March 2023.2* This contained the following
attachments:

- SL 1: Payslip for the pay period 30 January 2023 to 5 February 2023.2°
- SL 2: Employment contract dated 15 October 2021.2

- SL 3: Screenshots of messages concerning cocktail drinks under the name “Mel
melissamelkocak™.%’

- SL 4: Screenshots of messages from a group titled “Mommies and me”
concerning a photo of three people.?

- SL 5: Screenshot of messages concerning employment arrangements under the

name “melissa ko ko”.%°

- PF 2: Termination letter dated 3 February 2023.%°
The statement was marked Exhibit #3.
« Auxiliary statement by Ms Louie dated 29 April 2023.3 This has a payslip attached
for the pay period of 17 April 2023 to 23 April 2023.3? The payslip is from Ms Louie’s
new job. The statement was marked Exhibit #4.
[13] Project 88 objected to several parts of both of Ms Louie’s statements.>* Commissioner
Spencer dismissed the objections and admitted the statements.>* Commissioner Spencer
indicated the basis for each objection would be noted and considered when assessing the weight
attributed to the relevant evidence.® I have done so.

[14] Ms Louie was cross-examined by Mr Clarke.

Melissa Kocac
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[15] Ms Kocac is a former employee of Project 88 who was involved in message exchanges
with Ms Louie which were relied upon by Project 88 to dismiss Ms Louie and Ms McLeod. Ms
Kocac provided a witness statement dated 29 March 2023.% Project 88 objected to the tendering
of Ms Kocac’s statement in full on the basis of relevance.®” Commissioner Spencer dismissed
the objections.® Project 88 did not require Ms Kocac for cross-examination, regardless of
whether Commissioner Spencer decided to admit the statement.

[16] It does not appear from the transcript that Ms Kocac’s statement was marked as an
exhibit. However, given its inclusion in the digital court book and Commissioner Spencer’s
email to the parties dated 13 July 2023 which clearly stated Project 88’s objection to its
admission was not granted, | am satisfied it is evidence in the proceedings.

Interview transcripts

[17] The case file indicates Ms McLeod and Ms Louie sought copies of the full transcripts
of their dismissal meetings on 3 February 2023 and a copy of the audio file for the meetings,
following the end of the hearings on 28 and 29 June 2023. Project 88 provided the full
transcripts on 4 July 2023 and the audio files on 7 July 2023.

[18] The transcript confirms that this material was tendered during the hearing of closing
submissions on 24 July 2023. The full transcript and audio file for Ms Louie’s meeting was

marked Exhibit #10.1% and the full transcript and audio file for Ms McLeod’s meeting was
marked Exhibit #11.1.4

Project 88’s evidence
Peter Snee

[19] Mr Snee is the CEO of Project 88. Mr Snee provided two witness statements, one in
response to Ms McLeod’s application and a separate one in response to Ms Louie’s application.

[20] Inrelation to Ms McLeod’s application, Mr Snee provided a witness statement dated 26
April 2023.#? This statement contained the following attachments:

e PS 1: Ms McLeod’s employment contract.*®

e PS 2: Screenshot of messages concerning employment arrangements under the name

“melissa ko ko”.*

e PS 3: Transcript extract of a meeting between Ms Louie, Mr Snee, Tony Rigas, Louise
Huxson® and Zarne Livingston at 3:30pm on 3 February 2023.46

e PS 4: Transcript extract of a meeting between Ms McLeod, Mr Snee, Mr Rigas and
Ms Huxson at 4pm on 3 February 2023.4

e PS 5: Ms McLeod’s termination letter dated 4 February 2023.%8
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e PS 6: Transcript extract of a meeting between Ms Holden, Mr Snee and Mr Rigas at
11am on 14 February 2023.%°

¢ PS 7: Email from Ms Holden to Mr Snee dated 15 February 2023 stating: “I didn’t

give authority for Claudia to be in conversation regarding any of my details”.*

The statement was marked Exhibit #5.

[21] In relation to Ms Louie’s application, Mr Snee provided a witness statement dated 26
April 2026.5! This statement contained the following attachments:

e PS 1: Ms Louie’s employment contract.>?

e PS 2: Screenshots of messages concerning cocktail drinks under the name “Mel
melissamelkocak’3, screenshots of messages from a group titled “Mommies and me”
concerning a photo of three people,® and screenshot of messages concerning

employment arrangements under the name “melissa ko ko”.>®

e PS 3: Transcript extract of a meeting between Ms Louie, Mr Snee, Tony Rigas, Louise
Huxson and Zarne Livingston at 3:30pm on 3 February 2023.5¢

e PS 4: Ms Louie’s termination letter dated 3 February 2023.>7

e PS 5: Transcript extract of a meeting between Ms Holden, Mr Snee and Mr Rigas at
11am on 14 February 2023.%8

¢ PS 6: Email from Ms Holden to Mr Snee dated 15 February 2023 stating: “I didn’t
give authority for Claudia to be in conversation regarding any of my details.>®

e PS 7: Additional transcript extract of a meeting between Ms Louie, Mr Snee, Tony
Rigas, Louise Huxson and Zarne Livingston at 3:30pm on 3 February 2023.%°

The statement was marked Exhibit #6.
[22] Mr Snee was cross-examined by Mr Dircks.

[23] As identified above, Ms McLeod and Ms Louie sought full transcripts and audio files
for their dismissal meetings on 3 February 2023 after the end of the hearings on 28 and 29 June
2023. They also sought the same material in relation to the meeting held with Ms Holden on 15
February 2023. Mr Snee provided a statutory declaration dated 7 July 2023 which stated this
material did not exist in relation to the meeting with Ms Holden. The declaration was marked
Exhibit #12. Mr Snee was not cross-examined on this declaration.

Drew Holden

[24] Ms Holden is employed by Project 88. Ms Holden provided two witness statements, one
in response to Ms McLeod’s application and one in response to Ms Louie’s application.
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[25] In relation to Ms McLeod’s application, Ms Holden provided a witness statement dated
26 April 2023.5! This statement contained the following attachments:

e DH 1: Email from Ms Holden to Mr Snee dated 15 February 2023 stating: “I didn’t

give authority for Claudia to be in conversation regarding any of my details”.%2

e DH 2: Ms Holden’s full-time employment contract with Project 88 in the role of Guest
Services Manager.®®

The statement was marked Exhibit #7.

[26] Inrelation to Ms Louie’s application, Ms Holden provided a witness statement dated 26
April 2023.%* This statement contained the following attachments:

e DH 1: Email from Ms Holden to Mr Snee dated 15 February 2023 stating: “I didn’t

give authority for Claudia to be in conversation regarding any of my details”.%®

e DH 2: Ms Holden’s full-time employment contract with Project 88 in the role of Guest
Services Manager.%®

The statement was marked Exhibit #8.
[27] Ms Holden was cross-examined by Mr Dircks.
SUBMISSIONS
Ms McLeod and Ms Louie
[28] Ms McLeod and Ms Louie’s submissions, as per Project 88’s material, were initially
filed separately for the two applications, but had merged into one by the time the matters were
heard jointly on 28 and 29 June 2023 and 24 July 2023. Ms McLeod and Ms Louie relied on
the following written submissions in support of their applications:

e Ms McLeod’s outline of submissions dated 29 March 2023.57

e Ms Louie’s outline of submissions dated 29 March 2023.58

e Ms McLeod’s outline of submissions in reply dated 29 April 2023.°

 Ms Louie’s outline of submissions in reply dated 29 April 2023.7

e Joint submissions concerning s.183 of the Corporations Act 2001 (Cth)
(Corporations Act) dated 28 July 2023.

[29] Mr Dircks also made oral closing submissions during the hearing on 24 July 2023.

Project 88
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[30] Project 88 relied on the following submissions in opposing the applications:
e Outline of submissions in relation to Ms McLeod’s application dated 26 April 2023."
e Outline of submissions in relation to Ms Louie’s application dated 26 April 2023.7?

e Further submissions concerning s.183 of the Corporations Act and contractual
obligations dated 26 July 2023.

[31] Mr Clarke also provided oral closing submissions during the hearing on 24 July 2023.
[32] I have reviewed and considered all the evidence and submissions filed by the parties.
CONSIDERATION - PRELIMINARY MATTERS

When can the Commission order a remedy for unfair dismissal?

[33] Section 390 of the FW Act provides that the Commission may order a remedy if:

@ Ms McLeod and/or Ms Louie were protected from unfair dismissal at the time
of being dismissed; and

(b) Ms McLeod and/or Ms Louie have been unfairly dismissed.
[34] Both limbs must be satisfied. | am therefore required to consider whether Ms McLeod
and Ms Louie were protected from unfair dismissal at the time of being dismissed and, if I am
satisfied that they were so protected, whether they have been unfairly dismissed.

When is a person protected from unfair dismissal?

[35] Section 382 of the FW Act provides that a person is protected from unfair dismissal if,
at the time of being dismissed:

@ the person is an employee who has completed a period of employment with his
or her employer of at least the minimum employment period; and

(b) one or more of the following apply:
Q) a modern award covers the person;

(i) an enterprise agreement applies to the person in relation to the
employment;

(iii)  the sum of the person’s annual rate of earnings, and such other amounts
(if any) worked out in relation to the person in accordance with the
regulations, is less than the high income threshold.

When has a person been unfairly dismissed?
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[36] Section 385 of the FW Act provides that a person has been unfairly dismissed if the
Commission is satisfied that:

@) the person has been dismissed;
(b) the dismissal was harsh, unjust or unreasonable;

(c) the dismissal was not consistent with the Small Business Fair Dismissal Code;
and

(d) the dismissal was not a case of genuine redundancy.
Were Ms McLeod and Ms Louie dismissed?

[37] There was no dispute and | find that Ms McLeod and Ms Louie’s employment with
Project 88 terminated at the initiative of Project 88 effective 3 February 2023.

[38] 1| am therefore satisfied that Ms McLeod and Ms Louie have been dismissed within the
meaning of s.385 of the FW Act.

Initial matters

[39] Under s.396 of the FW Act, the Commission is obliged to decide the following matters
before considering the merits of the application:

@ whether the application was made within the period required in subsection
394(2);

(b) whether the person was protected from unfair dismissal;

(© whether the dismissal was consistent with the Small Business Fair Dismissal
Code;

(d) whether the dismissal was a case of genuine redundancy.
[40] Itis not dispute and I find that Ms McLeod and Ms Louie:

e Filed their applications within the relevant 21-day periods. Ms McLeod’s application
was filed seven days after her dismissal. Ms Louie’s application was filed 10 days
after her dismissal.

e Had completed the minimum employment periods. Ms McLeod’s employment period
was 17 August 20207 until 3 February 2023. Ms Louie’s employment period was 18
August 20207 to 3 February 2023. Both employees had employment periods of
slightly over two years and five months.
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e Were covered by modern awards. The statement of agreed facts confirms the Live
Performance Award 2020 applied to Ms McLeod’s employment with Project 88 and
the Hospitality Industry (General) Award 2020 applied to Ms Louie’s employment
with Project 88.7

« Earned well below the high-income threshold at the time of their dismissal.”

[41] Further, Project 88 indicated it had around 104 employees at the time of dismissal and
was not a small business employer. Project 88 did not argue the dismissals were a case of
genuine redundancy and they were clearly not.””

[42] Having been satisfied regarding each of the initial matters, I am required to consider the
merits of Ms McLeod and Ms Louie’s applications.

CONSIDERATION - WERE THE DISMISSALS HARSH, UNJUST OR
UNREASONABLE?

[43] Section 387 of the FW Act provides that, in considering whether it is satisfied that a
dismissal was harsh, unjust or unreasonable, the Commission must take into account:

@) whether there was a valid reason for the dismissal related to the person’s
capacity or conduct (including its effect on the safety and welfare of other
employees); and

(b) whether the person was notified of that reason; and

(©) whether the person was given an opportunity to respond to any reason related to
the capacity or conduct of the person; and

(d) any unreasonable refusal by the employer to allow the person to have a support
person present to assist at any discussions relating to dismissal; and

(e if the dismissal related to unsatisfactory performance by the person — whether
the person had been warned about that unsatisfactory performance before the
dismissal; and

()] the degree to which the size of the employer’s enterprise would be likely to
impact on the procedures followed in effecting the dismissal; and

(9) the degree to which the absence of dedicated human resource management
specialists or expertise in the enterprise would be likely to impact on the
procedures followed in effecting the dismissal; and

(h) any other matters that the FWC considers relevant.

[44] | am required to consider each of these factors, to the extent they are relevant to the
factual circumstances before me.”®
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[45] I set out my consideration of each factor below but will first summarise what I consider
be the most significant evidence.

Findings regarding evidence

[46] | have reviewed all the filed material and the transcripts for the three days of hearing.
[47] Although there were significant factual contests in these cases, | consider the most
important evidence is either not contested, was not undermined in cross-examination, or is
contained in documentary evidence. The following is the evidence | am referring to in this
regard.

Dinner

[48] The statement of agreed facts confirms Ms McLeod, Ms Holden and Gabrielle Scotson
(Ms Scotson) had a social dinner together on Tuesday, 31 January 2023.”° Ms McLeod and Ms
Holden were friends at this time.®

Disclosure of Ms Holden’s new salary rate

[49] Ms Scotson disclosed Ms Holden’s new salary rate for the Guest Service Manager
position to Ms McLeod on Thursday, 2 February 2023.8*

[50] Ms McLeod was not aware that Ms Holden did not authorise Ms Scotson to discuss her
salary rate.®2

[51] Ms Scotson resigned effective 2 February 2023 and hence was not subjected to any
disciplinary action for her disclosure.®®

[52] Ms McLeod never viewed Ms Holden’s contract for the Guest Service Manager
position.

[53] Ms McLeod disclosed the salary rate to Ms Louie on 2 February 2023.%°

[54] Ms Louie sent a private message to Ms Kocac on 2 February 2023 which referred to the
salary rate.%

Project 88’s accessing of the messages

[55] Ms Huxson accessed Ms Kocac’s private social media accounts using her former work
phone and viewed her private messages with Ms Louie and others. This is how Project 88
became aware of Ms Louie’s messages and secured her admission regarding Ms McLeod’s
disclosure.®”

Ms MclLeod and Ms Louie did not deliberately disclose confidential information

[56] Neither Ms McLeod®® or Ms Louie® understood that Ms Holden’s salary rate may be
confidential information.
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Ms McLeod and Ms Louie were given no notice regarding the subject of the meetings on 3
February 2023

[57] The transcripts of the meetings with Ms McLeod and Ms Louie on 3 February 2023
demonstrate Ms Louie and Ms McLeod had no idea what was about to be raised against them.*

Ms Louie was given incorrect information during the meeting on 3 February 2023

[58]  The transcript of the meeting with Ms Louie on 3 February 2023 records Mr Snee
stating:

“So I have to tell you that we have been sent some screenshots of conversations that have
been happening on social media that we need to address...”

... we’ve been sent them...”

Those statements were not correct. Ms Huxson accessed the private social media messages from
Ms Kocac’s former work phone®® without her consent.®2

Both employees were given inaccurate information during their termination meetings

[59] Mr Snee stated during the meeting with Ms Louie on 3 February 2023: “this is a criminal
offence to disclose confidential financial information”. Ms Huxson also stated: “You have

committed a criminal offence”.%

[60] Mr Snee stated to Ms McLeod during the meeting on 3 February 2023: “Are you aware
it’s a criminal offence to distribute private, confidential information about another
employee?”%

[61] There was no basis whatsoever for Project 88’s representatives to be suggesting either
Ms Louie or Ms McLeod had committed a criminal offence on 3 February 2023. Further, they
made no attempt to identify which criminal offence had been committed by Ms Louie or Ms
McLeod, despite making the statements in such unequivocal terms.®®

Neither employee was offered the opportunity to have a support person present

[62] Itis clear from the audio recording and transcript of the meetings on 3 February 2023
that Ms McLeod and Ms Louie were not provided with an opportunity to bring a support person
to the meeting. They had no idea what the meeting was about until after it started.

Valid reason

[63] In order to be a valid reason, the reason for the dismissal should be “sound, defensible
or well founded”®® and should not be “capricious, fanciful, spiteful or prejudiced.”®’ However,
the Commission will not stand in the shoes of the employer and determine what the Commission
would do if it was in the position of the employer.*

11
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[64] Where a dismissal relates to an employee’s conduct, the Commission must be satisfied
that the conduct occurred and justified termination.®® The question of whether the alleged
conduct took place and what it involved is to be determined by the Commission on the basis of
the evidence in the proceedings before it. The test is not whether the employer believed, on
reasonable grounds after sufficient enquiry, that the employee was guilty of the conduct which
resulted in termination.1®

Reasons for dismissal

[65] The reason identified for Ms McLeod’s dismissal was “distributing confidential
personal financial information of another employee”. The termination letter stated: “this action
was wilful and deliberate behaviour by you that is inconsistent with the continuation of your
contract of employment” 1

[66] The reason identified for Ms Louie’s dismissal was “distributing confidential personal
financial information of another employee. This privileged information was sent to other
current employees and ex-employees of The Pink Flamingo”. The termination letter stated:
“this action was wilful and deliberate behaviour by you that is inconsistent with the continuation

of your contract of employment” 192

Findings — valid reason
Ms McL eod

[67] 1 accept on the balance of probabilities that Ms McLeod breached the confidential
information clause of her contract of employment dated 14 August 2020 when she informed
Ms Louie of Ms Holden’s new salary rate on 2 February 2023.

[68] However, | do not accept this provided a valid reason for dismissal for the following
reasons:

e Ms McLeod did not engage in a ‘wilful and deliberate’®® breach of her employment
contract. Ms McLeod was under the impression Ms Holden had voluntarily informed
Ms Scotson of her new salary rate.' That was not unreasonable given they were all
friends and had clearly been discussing pay at least to some degree during a dinner on
31 January 2023.

e Ms McLeod did not understand that Ms Holden’s new salary rate constituted
confidential information that she was not allowed to discuss.'% There is no evidence
that Project 88 provided training about this reasonably complicated legal issue.

e | do not consider it is arguable that Ms McLeod contravened s.183 of the Corporations
Act because she was not using the information to try and gain an advantage or cause
detriment to Project 88. She was simply discussing work issues with a friend.

e Project 88 only became aware of Ms McLeod’s disclosure because Ms Louie admitted
Ms McLeod was her source for the information during a meeting on 3 February 2023.
However, Ms Louie made that admission after Mr Snee gave her incorrect evidence
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about how the messages were received.’%® Given Ms Louie was ambushed in the
meeting on 3 February 2023, in that she was not provided with notice about what
would be discussed at the meeting and was not provided with an opportunity to bring
a support person,%” T consider Ms Louie’s admission implicating Ms McLeod is
compromised and should be afforded less weight than would usually be the case in
terms of establishing a valid reason. If a proper process had been followed, Ms Louie
may have obtained legal advice prior to making any admissions and may have objected
to Project 88 relying on the messages given the substantial issues associated with how
the messages were accessed.

¢ | do not consider Ms McLeod’s conduct in telling Ms Louie about her friend, Ms
Holden’s, new salary rate, which had been disclosed to her by Ms Scotson, to be
sufficiently serious to provide a valid reason for dismissal. Although Ms McLeod
seemingly accepted the pay secrecy provisions recently inserted into the FW Act'%
were not technically triggered by her disclosure, | consider they are a relevant
background matter when assessing whether Ms McLeod’s disclosure constitutes a
valid reason for dismissal.

Ms Louie

[69] Although the confidential information provisions in Ms Louie’s employment contract
are not as extensive as those appearing in Ms McLeod’s contract, I accept on the balance of
probabilities that Ms Louie breached those provisions when she sent Ms Kocac a message
containing Ms Holden’s new salary rate on 2 February 2023.

[70] However, | do not accept this provided a valid reason for dismissal for the following
reasons:

e Ms Louie did not engage in a “wilful and deliberate”® breach of her employment
contract. Ms Louie was under the impression Ms Holden had voluntarily informed Ms
Scotson and/or Ms McLeod of her new salary rate.!'° That was not unreasonable given
they were all friends.

¢ Ms Louie did not understand that Ms Holden’s new salary rate constituted confidential
information that she was not allowed to discuss.*'! There is no evidence that Project
88 provided training about this reasonably complicated legal issue.

¢ | do not consider it is arguable that Ms Louie contravened s.183 of the Corporations
Act because she was not using the information to try and gain an advantage or cause
detriment to Project 88. She was simply messaging a friend and former co-worker
about work issues.

e Project 88 only became aware of Ms Louie’s messages because Ms Huxson viewed
private messages on social media between Ms Louie and Ms Kocac.**? It should go
without saying that Ms Huxson’s conduct is far more serious than that of either Ms
McLeod or Ms Louie. Further, Mr Snee gave false information to Ms Louie about how
the messages were received during the meeting on 3 February 2023.'2 This

13
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understandably led Ms Louie to initially think her friend Ms Kocac had disclosed the
messages. All of this constitutes a terrible way to treat a young employee.

e Ms Louie was ambushed in the meeting on 3 February 2023. Ms Louie was not
provided with notice about what would be discussed at the meeting and was not
provided with an opportunity to bring a support person.** As a result, | consider Ms
Louie’s admissions during the meeting are compromised and should be afforded less
weight than would usually be the case in terms of establishing a valid reason. If a
proper process had been followed, Ms Louie may have obtained legal advice prior to
making any admissions and may have objected to Project 88 relying on the messages
given the substantial issues associated with how the messages were accessed. Ms
Louie was denied any opportunity to raise these issues because of the process followed
by Project 88.

e [ do not consider Ms Louie’s conduct in telling an ex-employee on a private social
media message about Ms Holden’s new salary rate to be sufficiently serious to provide
a valid reason for dismissal. Although Ms Louie seemingly accepted the pay secrecy
provisions recently inserted into the FW Act!'® were not technically triggered by her
disclosure, | consider they are a relevant background matter when assessing whether
Ms McLeod’s disclosure constitutes a valid reason for dismissal.

Conclusion — valid reason

[71] 1 find that there was not a valid reason for dismissal in relation to Ms McLeod or Ms
Louie.

[72] The way Project 88’s representatives presented the severity of what had occurred during
the meetings on 3 February 2023 made it seem like Ms McLeod and Ms Louie had broken into
Project 88’s equivalent to a “Watergate complex”, stolen key intellectual property secrets and
posted them on WikilLeaks. However, all they had done was privately discuss the salary rate of
a friend, and the salary rate was quite unremarkable.

[73] In saying that, | suspect what has happened is Mr Rigas and Ms Huxson (who is Mr
Rigas’ partner)*® have taken extreme offence at what Ms Louie was saying privately about Mr
Rigas and about some Project 88 promotions. | can certainly understand that. However, calm
heads needed to prevail, particularly given how the information was accessed. A business
employing over 100 employees should not have acted the way Project 88 did on 3 February
2023.

Were Ms McLeod and Ms Louie notified of the reason for dismissal?
[74] Proper consideration of s.387(b) requires a finding to be made as to whether Ms McLeod
and Ms Louie were “notified of that reason”. Contextually, the reference to “that reason” is the

valid reason found to exist under s.387(a).*’

[75] As|am not satisfied that there was a valid reason for dismissal, this factor is not strictly
relevant to the present circumstances. 8
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[76] However, if | had found there was a valid reason for dismissal, | would have found that
Ms McLeod and Ms Louie were not notified of the reason for their dismissals.

[77] Notification of a valid reason for termination must be given to an employee protected
from unfair dismissal before the decision is made to terminate their employment,*'® and in
explicit'?® and plain and clear terms.*?!

[78] Ms Louie was ambushed by four senior Project 88 managers on 3 February 2023. She
had no idea the meeting was about a disciplinary issue before it started. Ms Louie was given
false information during the meeting. Ms Louie was handed a pre-prepared termination letter
during the meeting.'?? This does not constitute being notified of a reason for dismissal as
contemplated by s.387(b) of the FW Act.

[79] Ms McLeod was ambushed by three senior Project 88 managers on 3 February 2023.
She had no idea the meeting was about a disciplinary issue before it started. Ms McLeod was
not provided with a full picture regarding how she had been implicated by Ms Louie and how
Project 88 had become aware of Ms Louie’s conduct. Ms McLeod was informed about her
dismissal during the meeting, there was no pause where the Project 88 managers discussed what
punishment should be imposed and she did not receive her written termination letter until the
next day.*?® This does not constitute being notified of a reason for dismissal as contemplated
by s.387(b) of the FW Act.

Were Ms McLeod and Ms Louie given an opportunity to respond to any valid reason
related to their conduct?

[80] As I have not found that there was a valid reason for dismissal, this factor is not strictly
relevant to the present circumstances.?*

[81] However, if | had found there was a valid reason for dismissal, | would have found that
Ms McLeod and Ms Louie were not given an opportunity to respond to the reason for their
dismissals.

[82] An employee protected from unfair dismissal should be provided with an opportunity
to respond to any reason for their dismissal relating to their conduct or capacity. An opportunity
to respond is to be provided before a decision is taken to terminate the employee’s
employment.1?®

[83] The opportunity to respond does not require formality and this factor is to be applied in
a common-sense way to ensure the employee is treated fairly.?® Where the employee is aware
of the precise nature of the employer’s concern about his or her conduct or performance and
has a full opportunity to respond to this concern, this is enough to satisfy the requirements.*?’

[84] Ms McLeod and Ms Louie were both ambushed at the meetings on 3 February 2023.
They had no idea what the meetings were about and had no proper opportunity to respond to
what was presented to them. Although the transcript does reveal Mr McLeod and Ms Louie
being asked to respond during the meetings, | do not accept this constitutes an adequate
opportunity to respond given how the meetings were conducted and the situation they were
confronted with. The audio and transcript of the interviews reveals Ms McLeod and Ms Louie
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both became understandably upset during what must have been a very confronting process with
three or four senior managers. Ms Louie was given false information about a critical fact during
her dismissal meeting. What occurred during the meetings on 3 February 2023 does not
constitute an opportunity to respond as contemplated by s.387(c) of the FW Act for Ms Louie
or Ms McLeod.'?8

[85] The denial of an opportunity to respond also had substantial consequences in these
cases. If Ms Louie was aware that Project 88 was relying upon private messages Ms Huxson
accessed from Ms Kocac’s former work phone prior to being dismissed, she would have had an
opportunity to seek advice and likely contest whether Project 88 could rely upon the messages.
This in turn may have meant that Ms Louie would not have identified Ms McLeod as her source
and no action could have been taken against Ms McLeod.

Did Project 88 unreasonably refuse to allow Ms McLeod and Ms Louie to have a
support person present to assist at discussions relating to the dismissal?

[86] I find Project 88 unreasonably refused to allow Ms McLeod and Ms Louie to have a
support person present at the meetings on 3 February 2023. Ms McLeod and Ms Louie were
both unaware the meetings were to discuss a disciplinary issue until the meetings started. They
could therefore not have conceivably arranged for a support person to be present. It is clear
from the audio and transcript that no opportunity was provided during the meetings.'%°

Were Ms McLeod and Ms Louie warned about unsatisfactory performance before the
dismissal?

[87] As the dismissals related to alleged serious misconduct rather than unsatisfactory
performance, this factor is not relevant.

To what degree would the size of Project 88’s enterprise be likely to impact on the
procedures followed in effecting the dismissal?

[88] Project 88 employs around 104 people. It is clearly a large enough enterprise to
implement proper procedures in effecting dismissals. In saying that, | would not consider the
procedures followed by Project 88 to be acceptable for any sized business.

To what degree would the absence of dedicated human resource management specialists
or expertise in Project 88’s enterprise be likely to impact on the procedures followed in
effecting the dismissal?

[89] I accept the lack of dedicated human resource management specialists or expertise in
Project 88’s enterprise, at least insofar as none were present during the meetings on 3 February
2023, impacted on the deficient procedures that were followed. However, this does not excuse
providing false information to employees at dismissal meetings.

What other matters are relevant?

[90] Section 387(h) requires the Commission to take into account any other matters that the
Commission considers relevant.
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[91] I consider all relevant matters have been captured by the above criterions. I do not think
factors such as length of service or age are overly relevant to these cases.

Is the Commission satisfied that the dismissal of Ms McLeod and Ms Louie was harsh,
unjust or unreasonable?

[92] | have made findings in relation to each matter specified in s.387. I must consider and
give due weight to each as a fundamental element in determining whether the termination was
harsh, unjust or unreasonable.**°

Ms McLeod

[93] Having considered each of the matters specified in 5.387 of the FW Act, | am satisfied
that the dismissal of Ms McLeod was harsh, unjust and unreasonable. Ms McLeod’s conduct
was not sufficient seriously to provide a valid reason for dismissal. | consider this makes the
dismissal unjust and unreasonable. If | had found there was a valid reason for dismissal, | would
have found the dismissal to be unjust and unreasonable because Ms McLeod was not notified
of the reason for dismissal or provided with an opportunity to respond. The procedural
deficiencies were extreme. If | had found there was a valid reason for dismissal, | would have
found the dismissal was harsh because it was clearly a disproportionate response to the gravity
of the misconduct.

Ms Louie

[94] Having considered each of the matters specified in 5.387 of the FW Act, | am satisfied
that the dismissal of Ms Louie was harsh, unjust and unreasonable. Ms Louie’s conduct was
not sufficient seriously to provide a valid reason for dismissal. | consider this makes the
dismissal unjust and unreasonable. If | had found there was a valid reason for dismissal, I would
have found the dismissal to be unjust and unreasonable because Ms Louie was not notified of
the reason for dismissal or provided with an opportunity to respond. The procedural deficiencies
were extreme. If | had found there was a valid reason for dismissal, | would have found the
dismissal was harsh because it was clearly a disproportionate response to the gravity of the
misconduct.

CONCLUSION
Ms McLeod

[95] | am satisfied that Ms McLeod was unfairly dismissed within the meaning of s.385 of
the FW Act.

Ms Louie

[96] | am satisfied that Ms McLeod was unfairly dismissed within the meaning of s.385 of
the FW Act.

REMEDY
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[97] Being satisfied that Ms McLeod and Ms Louie:
e made applications for orders granting remedies under s.394;
e were persons protected from unfair dismissal; and
o were unfairly dismissed within the meaning of s.385 of the FW Act,
I may, subject to the FW Act, order their reinstatement, or the payment of compensation.
[98] Under s.390(3) of the FW Act, | must not order the payment of compensation unless:
@ | am satisfied that reinstatement is inappropriate; and

(b) | consider an order for payment of compensation is appropriate in all the
circumstances of each case.

Is reinstatement inappropriate?

[99] Ms McLeod and Ms Louie do not seek reinstatement. | can completely understand that
in the circumstances of these cases. | consider that reinstatement is inappropriate in both cases.

Is an order for payment of compensation appropriate in all the circumstances of the
case?

[100] Having found that reinstatement is inappropriate, it does not automatically follow that a

payment for compensation is appropriate. As noted by the Full Bench, “[t]he question whether

to order a remedy in a case where a dismissal has been found to be unfair remains a discretionary
9131

one...

[101] Where an applicant has suffered financial loss as a result of the dismissal, this may be a
relevant consideration in the exercise of this discretion.*?

[102] As discussed below, Ms McLeod and Ms Louie have suffered financial loss in
circumstances where | have found their dismissals were harsh, unjust and unreasonable. In all
the circumstances, | consider that an order for payment of compensation is appropriate in both
cases.
Compensation — what must be taken into account in determining an amount?
[103] Section 392(2) of the FW Act requires all of the circumstances of the case to be taken
into account when determining an amount to be paid as compensation in lieu of reinstatement
including:

@ the effect of the order on the viability of Project 88’s enterprise;

(b) length of service;
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(© the remuneration that Ms McLeod and Ms Louie would have received, or would
have been likely to receive, if they had not been dismissed,

(d) the efforts of Ms McLeod and Ms Louie to mitigate their loss;

(e) the amount of any remuneration earned by Ms McLeod and Ms Louie from
employment or other work during the period between the dismissal and the
making of the order for compensation;

()] the amount of any income reasonably likely to be so earned by Ms McLeod and
Ms Louie during the period between the making of the order for compensation
and the actual compensation; and

(9) any other matter that the Commission considers relevant.
[104] I consider all the circumstances of the case below.
Effect of the order on the viability of Project 88’s enterprise

[105] Ihave no evidence about Project 88’s financial position. However, it is a large business
with around 104 employees. | am satisfied that an order for compensation would not have any
significant effect on Project 88’s viability in both cases.

Length of service

[106] Ms McLeod and Ms Louie were both employed for around 2 years and 5 months. |
consider length of service to be a neutral factor in both cases.

Remuneration that Ms McLeod and Ms Louie would have received, or would have been
likely to receive, if they had not been dismissed

[107] As stated by a majority of the Full Court of the Federal Court, “[i]n determining the
remuneration that the employee would have received, or would have been likely to receive...
[the Commission must] address itself to the question whether, if the actual termination had not
occurred, the employment would have been likely to continue, or would have been terminated
at some time by another means. It is necessary for the Commission to make a finding of fact as
to the likelihood of a further termination, in order to be able to assess the amount of
remuneration the employee would have received, or would have been likely to receive, if there
had not been the actual termination.”**3

Ms McLeod

[108] There is evidence that Ms McLeod was somewhat disgruntled with her job at Project
88.134 The evidence suggests she had told her friend, Ms Louie, she intended to leave in early
March 2023, this is reflected in Ms Louie’s message to Ms Kocac.**® However, Ms McLeod
clarified in cross-examination that she had not made a final decision3® and there is no evidence
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she had another job. In the circumstances, | consider Ms McLeod would have remained
employed for a further six months which equates to 3 August 2023.

[109] I calculate the remuneration Ms McLeod would have been likely to receive from 3
February 2023 to 3 August 2033 in her role with Project 88 to be $29,640, plus superannuation.

Ms Louie

[110] Unlike Ms McLeod, there is no significant evidence that suggests Ms Louie was
disgruntled with her job. She was asked at the start of the meeting on 3 February 2023 about
her job and she said: “I love my job”.}3" However, the messages with Ms Kocac do suggest
some minor degree of disgruntlement towards the ownership or management. In the
circumstances, | consider Ms Louie would have remained employed for a further 18 months
which equates to 3 August 2024,

[111] I calculate the remuneration Ms Louie would have been likely to receive from 3
February 2023 to 3 August 2024 in her role with Project 88 as $48,701.64 plus superannuation.

Efforts to mitigate the loss

[112] Ms McLeod and Ms Louie must provide evidence that they have taken reasonable steps
to minimise the impact of their dismissals.**® What is reasonable depends on the circumstances
of the case.!%

Ms McLeod

[113] Ms McLeod found another job commencing 8 May 2023.

[114] There is no evidence concerning steps taken by Ms McLeod to find alternative work
prior to 8 May 2023. | consider a deduction of 5% is appropriate given this lack of evidence.

Ms Louie
[115] Ms Louie found another job in late February 2023.
[116] 1 do not consider any deduction should be made in relation to Ms Louie.

Amount of remuneration earned from employment or other work during the period
between the dismissal and the making of the order for compensation

Ms McL eod

[117] Ms McLeod indicated she commenced a new job on 8 May 2023 and is paid $26 per
hour for around 30 hours per week. That equates to $780 gross per week. Given | have
determined Ms McLeod would only have remained employed until 3 August 2023, | calculate
that she would have earned $10,140 during this period.

Ms Louie
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[118] Ms Louie stated she commenced in a different role in late February 2023 and provided
a payslip for the period of 17 April 2023 to 23 April 2023 which showed year-to-date gross
earnings of $4,301.51. Given that’s a period of around nine weeks, I calculate Ms Louie is
earning around $477.95 per week. Assuming a compensation order is made on 11 October 2023,
Ms Louie’s earnings during that roughly 33-week period would be around $15,772.35.

Amount of income reasonably likely to be so earned during the period between the
making of the order for compensation and the actual compensation

Ms McLeod

[119] 1 do not consider this is relevant for Ms McLeod given my assessment that she only
would have remained employed until 3 August 2023.

Ms Louie

[120] 1 calculate Ms Louie would earn around $955.90 in a 14-day period between the making
of an order for compensation and the actual compensation.

Other relevant matters
[121] 1do not consider there are any other relevant matters.
Compensation — how is the amount to be calculated?
[122] As noted by the Full Bench, “[t]he well-established approach to the assessment of
compensation under 5.392 of the FW Act... is to apply the “Sprigg formula” derived from the
Australian Industrial Relations Commission Full Bench decision in Sprigg v Paul’s Licensed
Festival Supermarket (Sprigg).1*° This approach was articulated in the context of the FW Act
in Bowden v Ottrey Homes Cobram and District Retirement Villages!4!.”142
[123] The approach in Sprigg is as follows:
Step 1: Estimate the remuneration the employee would have received, or have been
likely to have received, if the employer had not terminated the employment
(remuneration lost).
Step 2: Deduct monies earned since termination. Workers’ compensation payments are
deducted but not social security payments. The failure to mitigate loss may lead to a
reduction in the amount of compensation ordered.

Step 3: Discount the remaining amount for contingencies.

Step 4: Calculate the impact of taxation to ensure that the employee receives the actual
amount he or she would have received if they had continued in their employment.

Ms McL eod
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Step 1

[124] 1 have estimated that Ms McLeod would have remained employed by Project 88 until 3

August 2023. This is the “anticipated period of employment”.143

[125] The remuneration Ms McLeod would have received, or would have been likely to have
received, from her dismissal on 3 February 2023 until 3 August 2023 is $29,640 plus
superannuation.

Step 2

[126] Only monies earned since termination for the anticipated period of employment are to
be deducted.'** I calculate Ms McLeod has earned $10,140 during the anticipated period of
employment. That leaves an amount of $19,500 plus superannuation.

[127] For the reasons outlined above, I have applied a 5% deduction because Ms McLeod did
not find another job until 8 May 2023 and did not provide evidence regarding her attempts to
find another job. That leaves a figure of $18,525.00 plus superannuation.

Step 3

[128] I now need to consider the impact of contingencies on the amounts likely to be earned
by Ms McLeod for the remainder of the anticipated period of employment.#

[129] Given Ms McLeod’s anticipated period of employment has ended, no deduction is
appropriate.

Step 4

[130] I have considered the impact of taxation but have elected to settle a gross amount of
$18,525.00 plus superannuation and leave taxation for determination.

Compensation — is the amount to be reduced on account of misconduct?

Ms McL eod

[131] If I am satisfied that misconduct of Ms McLeod contributed to the employer’s decision
to dismiss, | am obliged by s.392(3) of the FW Act to reduce the amount | would otherwise

order by an appropriate amount on account of the misconduct.

[132] Although I found Ms McLeod committed a minor breach of her employment contract, |
do not consider any amount of deduction appropriate in the circumstances of this case.

Compensation — how does the compensation cap apply?

[133] Section 392(5) of the FW Act provides that the amount of compensation ordered by the
Commission must not exceed the lesser of:
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@ the amount worked out under s.392(6); and
(b) half the amount of the high income threshold immediately before the dismissal.
[134] Section 392(6) of the FW Act provides:
(6) The amount is the total of the following amounts:
(@) the total amount of remuneration:
(i) received by the person; or
(ii) to which the person was entitled:;

(whichever is higher) for any period of employment with the employer during
the 26 weeks immediately before the dismissal.

[135] The amount of $18,525.00 plus superannuation is lower than the total remuneration Ms
McLeod received in the 26 weeks immediately before dismissal.

Is the level of compensation appropriate?

[136] Having applied the formula in Sprigg, I am nevertheless required to ensure that “the
level of compensation is an amount that is considered appropriate having regard to all the
circumstances of the case.”24¢

[137] | am satisfied that the amount of compensation that | have determined above takes into
account all the circumstances of the case as required by s.392(2) of the FW Act.

Ms Louie
Step 1

[138] | have estimated that Ms Louie would have remained employed by Project 88 until 3

August 2024. This is the “anticipated period of employment”.*4’

[139] The remuneration Ms McLeod would have received, or would have been likely to have
received, from her dismissal on 3 February 2023 until 3 August 2024 is $48,701.64 plus
superannuation.

Step 2

[140] Only monies earned since termination for the anticipated period of employment are to
be deducted.*® I calculate Ms Louie has earned $15,772.35 to 11 October 2023 and will earn a
further $955.90 between the making of the order and the payment of compensation. That leaves
an amount of $31,973.39 plus superannuation.
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Step 3

[141] 1 now need to consider the impact of contingencies on the amounts likely to be earned
by Ms Louie for the remainder of the anticipated period of employment.14°

[142] | calculate Ms Louie will earn a further $19,118.00 in the 40 weeks from 25 October
2023 to around 3 August 2024. That leaves an amount of $12,855.39 plus superannuation.

Step 4

[143] | have considered the impact of taxation but have elected to settle a gross amount of
$12,855.39 plus superannuation and leave taxation for determination.

Compensation — is the amount to be reduced on account of misconduct?
[144] If I am satisfied that misconduct of Ms Louie contributed to the employer’s decision to
dismiss, | am obliged by s.392(3) of the FW Act to reduce the amount | would otherwise order

by an appropriate amount on account of the misconduct.

[145] Although I found Ms Louie committed a minor breach of her employment contract, | do
not consider any amount of deduction appropriate in the circumstances of this case.

Compensation — how does the compensation cap apply?

[146] Section 392(5) of the FW Act provides that the amount of compensation ordered by the
Commission must not exceed the lesser of:

@ the amount worked out under s.392(6); and
(b) half the amount of the high income threshold immediately before the dismissal.
[147] Section 392(6) of the FW Act provides:
(6) The amount is the total of the following amounts:
() the total amount of remuneration:
(i) received by the person; or
(i1) to which the person was entitled,;

(whichever is higher) for any period of employment with the employer during
the 26 weeks immediately before the dismissal.

[148] The amount of $12,855.39 plus superannuation is lower than the total remuneration Ms
Louie received in the 26 weeks immediately before dismissal.

Is the level of compensation appropriate?
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[149] Having applied the formula in Sprigg, I am nevertheless required to ensure that “the
level of compensation is an amount that is considered appropriate having regard to all the
circumstances of the case.”*>

[150] I am satisfied that the amount of compensation that | have determined above takes into
account all the circumstances of the case as required by s.392(2) of the FW Act.

COMPENSATION ORDERS
[151] Given my findings above, | will make orders that Project 88 must pay:

1. Ms McLeod $18,525.00 less taxation as required by law, plus superannuation of
$2,037.75 to be paid into Ms McLeod’s nominated fund, with both payments to be
made within 14 days of the date of this decision.

2. Ms Louie $12,855.39 less taxation as required by law, plus superannuation of

$1,414.09 to be paid into Ms Louie’s nominated fund, with both payments to be
made within 14 days of the date of this decision.

COMMISSIONER

Appearances:

Mr Dircks from Just Relations on behalf of the Applicants.

Mr Clarke of counsel instructed by MKW Legal on behalf of the Respondent.
Hearing details:

Via Teams 28, 29 June and 24 July 2023.
Printed by authority of the Commonwealth Government Printer
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