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Alteration of other rules of organisation.

[1] On 6 January 2022 The Maritime Union of Australia Division (MUA Division) of the
Construction, Forestry, Maritime, Mining and Energy Union lodged with the Fair Work
Commission a notice and declaration setting out particulars of alterations to the MUA Division
rules.

[2] The particulars set out alterations to Rule 16, 18, 31, 34, 43, 45, 47 and 67. The
particulars also set out the insertion of new Rules 434A, 34B and 68A.

[3] The alterations operate as a package. They create two new offices in the MUA Division:
e Divisional Assistant National Secretary —-Woman; and
e Divisional Assistant National Secretary - Aboriginal and Torres Strait Islander.

(4] The alterations provide for the powers and duties of the two offices, the terms of office,
the manner of their election and set out transitional provisions about when the offices
commence.

[5] Each proposed office is a full-time office.!

[6] In each case, the proposed term of office is four years,? The four-year term aligns with
that of similar offices in the MUA Division.> The inaugural officers will take up office on 1
July 2023.* Thereafter they assume office the 1 July in the year of the quadrennial election,
along with their contemporaries.’

7] Only a woman can nominate for the office of Divisional National Assistant Secretary —
Woman.*

[8] Only an Aboriginal and Torres Strait Islander person can nominate for the office of
Divisional National Assistant Secretary — Aboriginal and Torres Strait Islander.” The
expression Aboriginal and Torres Strait Islander person has been defined for the purposes of
the MUA Division rules.®
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[9] A person cannot nominate for more than one of the following offices:
e Divisional Assistant National Secretary —-Woman;
e Divisional Assistant National Secretary — Aboriginal and Torres Strait Islander; or
e Divisional Assistant National Secretary.’

[10] The Divisional Assistant National Secretary - Woman assists the Divisional National
Secretary, as and when required and in relation to matters affecting women. They are subject
to the Divisional National Secretary’s supervision and direction.'®

[11] The Divisional Assistant National Secretary - Aboriginal and Torres Strait Islander
assists the Divisional National Secretary, as and when required and in relation to matters
affecting Aboriginal and Torres Strait Islander people. They are subject to the Divisional
National Secretary’s supervision and direction.'!

[12] Inaddition, either officer may be appointed to act in the place of the Divisional National
Secretary, if that person and the Divisional National Deputy Secretary are absent at the same
time.!?

[13] Finally, the Divisional Assistant National Secretary — Woman and Divisional Assistant
National Secretary - Aboriginal and Torres Strait Islander are voting members MUA Division’s
Divisional National Council."® That body governs, manages and exercise general supervision
over the affairs of the MUA Division between General Meetings of members. '*

Are the alterations contrary to the Fair Work (Registered Organisations) Act 2009 or
otherwise contrary to law?

[14]  Alterations to the rules' of an organisation registered under the Fair Work (Registered
Organisations) Act 2009 (the Act) do not take effect'® unless the Fair Work Commission’s (the
Commission) General Manager!” certifies that the alterations, in their opinion:

e comply with, and are not contrary to the Act, the Fair Work Act 2009, modern awards
and enterprise agreements; and

e are not otherwise contrary to law.'®

[15] In the present matter a member’s eligibility to nominate for the relevant office is
determined by either their sex or their race. Three questions arise in the circumstances.

[16] First, do the alterations impose on members of the organisation conditions, obligations
or restrictions that are oppressive, unreasonable or unjust when regard is had to Parliament’s
intention in enacting the Act and the Fair Work Act 2009? 1f the alterations do, they are contrary
to s142(1)(c) of the Act. They could not be certified.

[17] Secondly, are the alterations contrary to s.142(1)(d) of the Act? Section 142(1)(d)
provides that the rules if an organisation:
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“must not discriminate between... or members of the organisation on the basis of race...
[or] sex”.!

[18] If they are, they cannot be certified.

[19] Finally, do the alterations contravene Commonwealth anti-discrimination legislation? If
the alterations do, they are contrary to law within the meaning of section 159(1)(c) of the Act.
They could not be certified.

[20]  Alterations like those currently before me reserve an office—or offices—for members
who share a common attribute. Examples include offices which can only be held by women or
indigenous people.

[21] In Re: The Association of Professional Engineers, Scientists and Managers, Australia®
(Re: APESMA), 1 considered the questions posed in paragraphs [16] to [19] above.

[22] The relevant alteration in Re: APESMA created a new office. The office was styled
“Diversity National Assembly Member”. The office was reserved for a female financial
member. APESMA’s National Assembly is charged with directing the union’s policy and
governing, managing and conducting its affairs.’! There are parallels between the relevant
alteration in Re: APESMA and what is currently sought by the MUA Division.

[23] Tadoptand rely on my reasons in Re: APESMA in the present matter. It is not necessary
to recite those reasons here. However, the following conclusions are apposite:

e In connection with s.142(1)(c): By reserving an office for a female financial member
the alteration imposed conditions, obligations or restrictions on members of the
organisation. Those conditions or restrictions were imposed to encourage women to
nominate for office, thereby increasing the level of member participation—
particularly female member participation—in the organisation’s affairs. The alteration
was also intended to ensure that the organisation was representative of its female
members. Finally, the alteration was intended to increase the diversity of persons on
bodies which have policy determination and/or management functions. In each
instance the alteration was consistent with and not contrary to Parliament’s intentions
in enacting the Act. Consequently, the conditions, obligations or restrictions were not
oppressive, unreasonable or unjust contrary to s.142(1)(c).

e In connection with s.142(1)(d): The Act provides little guidance as to what constitutes
discrimination contrary to s.142(1)(d). Adopting the approach taken by Gaudron J in
Street v Queensland Bar Association,” 1 concluded that the different treatment at issue
was not sufficient to render the rule discriminatory. The differential treatment was
relevant and appropriate to the object to be attained.

e In terms of being contrary to law: The alteration was not otherwise contrary to law. In
particular, it did not contravene the Sex Discrimination Act 1984 (Cth) (SDA) because
it constituted a special measure taken “for the purpose of achieving substantive
equality” in accordance with that Act.

[24] It is apt to make three further observations.
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[25] First, in relation to s.142(1)(c) of the Act I note the following comments of Justice Ryan
in Pillar v Building Workers Industrial Union of Australia®® (Pillar):

“In my view, the reservation of places on a committee of management for particular
categories of members does not, of itself, infringe, or discourage the democratic control
of a committee of management. That is particularly true, where, as here, all members of
the body are entitled to vote to fill the office for which there is a restricted candidature.
Of course, there may be extreme cases where the number of offices for which
candidature is restricted is out of all proportion to the numbers of persons entitled to the
benefit of the restriction, or where a significant section of the membership is precluded
from candidature altogether...”

[26] Secondly, the current alterations to the MUA Division rules are not limited to creating
an office that is reserved for a woman. Another office has been created which is reserved for an
Aboriginal and Torres Strait Islander person.

[27] Re: APESMA'’s discussion and conclusions about s.142(1)(c) also apply—on the face of
it—to rule alterations which create an office reserved for an Aboriginal and Torres Strait
Islander person. Justice Ryan’s comments in Pillar are also—on the face of it—relevant.

[28] Given the language of s.142(1)(d) of Act, the approach taken by Gaudron J in Street v
Queensland Bar Association would also apply when deciding whether a rule alteration
discriminates against a member of a registered organisation on the basis of race.

[29] Part II of the Racial Discrimination Act 1975 (Cth) (RDA) renders unlawful any act
involving a distinction, exclusion, restriction or preference based on race.?* However, Part II of
the RDA does not apply to special measures.”® The rule alterations associated with the creation
of the office of Divisional Assistant National Secretary — Aboriginal and Torres Strait Islander
are not contrary to law s.159(1)(b) of the Act, if they are a special measure for the purposes of
the RDA.

[30] Finally, it should not be presumed that rule alterations which introduce an affirmative
action provision(s) will be certified as a matter of course. Nor, in seeking certification of an
alteration, is it enough to point to the inclusion of similar provisions in the rules another
organisation, or another of the applicant organisation’s branches/divisions. Regard must be had
to the contemporary circumstances of the organisation, branch or division whose rule alterations
fall for consideration. As the Full Court of the Federal Court pointed out in McLeish v Faure
and Ors:*®

“What may be a valid rule in one organization does not of necessity mean that such rule
would be valid for another. Such validity may depend on different circumstances and
conditions which may vary not only from organization to organization but within the
same organization at different times.”’

[31] On 2 March 2022 the MUA Division was invited to lodge written submissions about
whether the alterations complied with and were not contrary to the Act and whether they were
otherwise contrary to law.

[32] The MUA lodged written submissions about those matters on 29 April 2022.
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[33] The MUA Division provided the following background:

“2. The MUA represents members across a number of industries including stevedoring,
shipping, port services, offshore oil and gas, ferries, and diving. Membership in these
industries has historically been predominately male. The union currently has 11,606
members with 831 being women and 1166 being first nations people, representing 7%
and 10% of total membership, respectively.

3. The union is governed by the members of the union in Annual General Meetings of
members and Special Meetings of members. Between these meetings the union is
governed by National Council whose role it is to govern, manage and exercise general
supervision over the affairs of the union.

4. The composition of National Council is set out in rule 16 and relevantly provides for
twenty-two elected positions. There are currently twenty-three elected Officers by virtue
of there being two Assistant National Secretaries in accordance with rule 31(b).

6. Of the 23 Officers that make up the composition of National Council, there is one
woman who holds the office of National Women’s Representative. However, eligibility
for this office is open to all members of the union. Whilst the office of National Women’s
Representative is elected to represent the interests of all women members at meetings of
National Council, the office does not have any powers and duties commensurate with
other Officers of the union. Furthermore, all other Officers of the union have industrial
responsibility in relation to members at either a National or Branch level.

7. The MUA has a long history of activism in support of first nations peoples and gender
equality and has employed a first nations person in the role of Aboriginal and Torres
Strait Islander Coordinator and a woman in the role of National Woman’s Liaison
Officer. However, these positions are not involved in the governance of the union under
the union’s rules.”?® (Footnotes omitted)

[34] Against this background, the MUA Division submits:

“35. The inclusion of first nations people and women in trade union leadership positions
challenges the oversaturation of male representation in the maritime industry and
encourages members to participate in the affairs of the MUA Division, particularly if
those individuals identify as female or first nation. This approach to diversifying
employee representation echoes the sentiment of s5(3)(b) of the Act and further
promotes the intentions of parliament in enacting the RO Act.”?’

[35] Turning to the question of whether the alterations were contrary to law, the MUA
Division submitted:

12 The Sex Discrimination Act 1984 (Cth) (SDA) and the Racial Discrimination Act 1975
(Cth) (RDA) prohibit discrimination on the basis of sex and race, respectively. It is the
union’s submission that the inclusion of the two elected leadership positions within the
MUA Division does not discriminate against any person on the basis of sex and/or race,
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[36]

but rather, seeks to achieve substantive equality for women and advancement of first
nations people as members and leaders of the union.

13 The two Assistant National Secretary positions would be newly created positions and
would be in addition to the current elected positions accounted for in the Divisional
Rules. There will be no detriment or unfairness caused to the membership of the MUA
by creating these additional positions, as all current elected positions of the MUA remain
and would be open to all eligible members of the union. The inclusion of the two
additional Assistant National Secretary positions is the result of the union’s commitment
to achieving equality for women, under section 7D of the SDA, and for the advancement
of first nations people, under s8 of the RDA..

31 ...these additional roles only add to the support and representation of the membership
and governance of the union by providing improved diversity in the union’s awareness

of membership issues and experiences.*’

The MUA Division argues that creating the office of Divisional Assistant National

Secretary — Woman is a special measure under s7D of the SDA. In the MUA Division’s
submission:

[37]

“18 ... Providing the opportunity for a female specific Assistant National Secretary would
provide female identifying members of the union to be appropriately and proportionally
represented within the leadership structure of the MUA Division. The introduction of
the Assistant National Secretary — Woman position seeks to achieve increased
representation of women in elected positions within the MUA Division, which would
otherwise be unlikely to take place absent the rule change. In Jacomb v Australian
Municipal Administrative Clerical and Services Union [2004] FCA 1250, Crennan, J.,
considers the purpose of ‘special measures’ as follows:

‘...s 7D [of the SDA] will shield [the rules] from the effect of s 19 if the purpose
of the rules is substantive equality between, in this case, men and women. The
answer to that question lies in a determination of whether an election by the
constituents of the branches constituted under the rules will, in the absence of
the preferential treatment of women there to be found, achieve substantive
equality. I am not satisfied that the result would be one of substantive equality
in the absence of the rule.’

19 As aresult of the high proportion of male membership in the MUA Division, the union
is unlikely to achieve substantive equality between men and women in the union unless
there are special measures taken to provide for increased participation of women in the
governance of the union. The Assistant National Secretary — Woman position aims to
address the systemic discrimination present in the MUA and the maritime industry more
broadly, by including women in the decision-making processes and governance of the
union by way of an elected leadership position on both National Council and National
Executive. This affirmative action of the MUA to benefit female members to achieve
substantive equality does not give rise to discrimination under s5 or s19 of the SDA.”!
(Footnotes omitted)

Turning to the Divisional Assistant National Secretary — Aboriginal and Torres Strait

Islander, the MUA Division submits:
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“23 ... of the 31 (thirty-one) elected positions within the MUA, there are no offices
occupied by a first nations person. Yet 10% of first nations people make up the
membership of the union. The advancement of first nations people in the MUA is
unlikely to occur unless there are special measures taken to provide for increased
participation of first nations people in the governance of the union. The introduction of
the Assistant National Secretary — Aboriginal and Torres Strait Islander role, creates
meaningful recognition of Indigenous people as leaders of the MUA and aims to advance
the advancement of first nations people within the union.

24 ... Crennan, J. in Jacomb relevantly considers the characterisation of “special
measures” in relation to race and ethnicity, clarifying that to qualify for exemption under
s8 of the RDA, a “special measure” is required to have as its sole purpose the securing
of adequate advancement of certain racial or ethnic groups.

25. It has been recognised that formal equality before the law is not necessarily sufficient
to eliminate all forms of racial discrimination.8 As a result, special measures may be
needed to achieve effective and genuine equality. Crennan, J in Jacomb explains:

‘it is the intention and purpose of the person taking a special measure, which
governs the characterisation of such a measure as non-discriminatory, not the
necessary effect of the measure in disadvantaging any group.’

26 In the case of the Assistant National Secretary — Aboriginal and Torres Strait Islander
position, the advancement of first nation members is the reason for the introduction of
the position and serves as a mechanism for first nations people to take part in the
decision-making processes and governance of the union by way of an elected leadership
position. This affirmative action of the MUA Division to introduce the new Assistant
National Secretary position seeks to benefit first nation members and secure the
advancement of first nations members of the MUA Division. Furthermore, the creation
of the role of Assistant National Secretary — Aboriginal and Torres Strait Islander, would
provide proportional representation of first nations members within the leadership
structure of the MUA Division and foster greater awareness for first nations issues
within the union and maritime industry more broadly.” (Footnotes omitted)

I am persuaded by the submissions of the MUA Division.

One in 10 MUA Division members is an Aboriginal and Torres Strait Island person.

About one in 14 is a woman. Taken separately or together, the two cohorts make up a significant
minority of the MUA Division’s membership. Despite the MUA Division’s “long history of
activism in support of first nations peoples and gender equality”*? the current rules do not seem
to provide an effective pathway for women and Aboriginal and Torres Strait Island people to
join its National Council.

[40]

In the circumstances I accept the MUA Division’s submission that:

“the advancement of these two marginalised groups into leadership positions within the
union would be unlikely to occur in the absence of the rule change. The creation of the
two Assistant National Secretary positions would advance individuals who identify as a
female or a first nations person, into a leadership position of the union.”3?
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[41] Further, women and Aboriginal and Torres Strait Island people do not have access to a
senior officer who is responsible for protecting and advancing their particular industrial
interests. This contrasts with the other membership cohorts in the MUA Division.**

[42] Taken together the alterations encourage women and Aboriginal and Torres Strait Island
people to nominate for office. Member participation—particularly women and Aboriginal and
Torres Strait Islander member participation—in the MUA Division’s affairs will be enhanced
as a result.

[43] The alterations are designed to increase the diversity of representation on bodies which
have policy determination and/or management functions. Doing so means the MUA Division
will be more representative of its members as a whole. Doing so also “improve[s] diversity in
the union’s awareness of membership issues and experiences”.>> The MUA Division’s capacity
to operate effectively is likely to be enhanced as a result.

[44] The alterations are consistent with and not contrary to Parliament’s intentions in
enacting the Act. The alterations impose conditions, obligations or restrictions on members.
However, they do not so in a way that is contrary to s.142(1)(c) of the Act.

[45] Turning to section 142(1)(d) of the Act, I note paragraphs 13, 18, 23. 26 and 35 of the
MUA Division’s submissions (see above). The differential treatment that flows from the
alterations is, in the circumstances, relevant and appropriate to the objects to be attained. The
alterations are not contrary to s.142(1)(d) of the Act.

[46] I accept the MUA Division’s submissions about the interaction between the alterations,
the SDA and the RDA. The alterations are special measures for the purposes of each of those
Acts. The alterations are also consistent with Justice Ryan’s comments in Pillar. The alterations
are not contrary to law.

Were the alterations made under the rules of the organisation?

[47] Putting aside the matters considered above, the alterations do not take effect unless I
certify that, in my opinion, the alterations have been made under the rules of the organisation.

[48] On 13 January 2022 the Commission was contacted by Mr Graham Young. Mr Young
said he was a retired member of the Construction, Forestry, Maritime, Mining and Energy
Union. Mr Young requested a copy of the material that had been lodged by the MUA Division
on 6 January.

[49] On 18 January Mr Young was given a redacted copy of the materials lodged by Maritime
Division. The redacted version omitted private personal information included in the original
documents.

[SO] On 24 January 2022 Mr Young contacted the commission again. He expressed concern
about whether the alterations had been made under the rules of the MUA Division and
foreshadowed an intention to lodge a submission objecting to certification of the alterations.

[S1] Mr Young lodged his submission on 8 February 2009. A copy in pdf format followed
on 9 February 2022.
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[S2] On 16 February 2022 Mr Young was informed that his submission would be provided
to the MUA Division along with an invitation to file a submission in reply. Mr Young did not
object to that course.

[S3] On 18 February 2022 the Commissions sent a copy of Mr Young’s submission and
accompanying attachments to the MUA Division.

[S4] The MUA Division responded through its National Legal Director later that day.

[S5] After acknowledging receipt of the material which had been sent by the Commission,
the MUA Division submitted:

“The Commission should not entertain the submission made by Mr Young in considering
the Rule application and the MUA should not be obliged to reply to that submission.

Mr Young is not a member and has never been a member of what was known as the MUA
or the MUA Division of the now CFMMEU. Mr Young has no interest whatsoever in
the rule alterations of the MUA Division and any rule alterations do not affect him in
any way.

The MUA is of course happy to answer any questions that relate to the rule application.”*

[S6] It is not necessary to determine whether Mr Young has an interest in the rule alterations
of the MUA Division. Nor is it necessary to determine whether the rule alterations effect Mr
Young in any way. [ must form an opinion about whether the alterations were made under the
rules of the organisation. Mr Young’s materials raise questions about that matter. In the
circumstances it is appropriate to entertain Mr Young’s submission.

[S7] In order to understand Mr Young’s submission it is necessary to understand the
procedure which governs the alteration of the MUA Division’s rules. In summary:

¢ Rules alterations are made by the Divisional National Council and then endorsed by
members at a Special Meeting of members.*’

e A Special Meeting of members is held over a series of meetings at different
locations.*®

e The rules list 8 locations where members must meet for a Special Meeting of members.
The Divisional National Executive Officers can decide that members meet at other
locations as well.>’

e For a quorum to have been present, 10% of the MUA Division’s financial members,
in aggregate, must attend one or another of the meetings.*’

e In addition there must be a minimum number of attendees at the meetings in each of
the eight locations listed in MUA Divisional Rule 21 (for instance 100 or more
financial members must attend the meeting in Melbourne).
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e A motion is passed if it receives both a majority of the votes cast in aggregate and
receives a majority of votes cast in a majority of Divisional Branches.*!

¢ Each Divisional Branch Secretary must provide the Divisional National Secretary with
the result of the vote in their port.*?

[S8] Mr Young’s submission is detailed. It is accompanied by a large number of attachments.
The attachments are purportedly photos of the in-person meetings held for the purposes of
convening a Special Meeting of the MUA Division in order to endorse the alterations.

[S9] [Ihave carefully considered all of the material provided by Mr Young. I have had regard
to all of it in reaching my conclusion. However, for reasons that will become apparent below,
it is not necessary to refer to Mr Young’s material in detail.

[60] In summary Mr Young submits:

e He does not dispute that the Divisional National Council properly made the
alterations. I note there is no other reason to suggest that aspect of the rule altering
procedure was not complied with;

e He was a member of the CFMMEU before it amalgamated with the Maritime Union
of Australia in 2018;

e Most port meetings that comprise the Special Meeting of members were not quorate.
Mr Young bases this assertion on the meeting that he observed (via Zoom) in
Sydney, photographs purporting to show persons who physically attended the other
meetings and conversations with unidentified people who are said to have attended
other meetings;

e The Melbourne meeting was not properly convened: the notice stated it would be held
via Zoom, but it was ultimately held in person at four locations. Three of the locations
were not specified by the Divisional National Executive Officers (as the rules require);

e The Melbourne meeting purported to have attendees via Zoom as well as in person.
However, there is no evidence of anyone participating via Zoom. Further, if anyone
did attend via Zoom, there were not asked to vote on the motion(s);

e Proper records of the meetings were not kept; and

e The declaration of the Divisional National Secretary incorrectly states the number of
attendees and the number of members voting in each of the meetings, except for the
Brisbane meeting. This error, in Mr Young’s submission, also leads to the meetings
being void

[61] The Commission wrote to the National Divisional Secretary on 2 March 2022. That
correspondence set out the concerns raised by Mr Young and requested further information
from the MUA Division about the process used to alter the rules, in the form of a Statutory
Declaration under the Statutory Declarations Act 1959 (Cth).*
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[62] The MUA Division lodged its response on 14 April 2022. The response included a
covering email that contained a number of statements that it is unnecessary to traverse. Of
relevance however was the following:

“For the purposes of votes cast to change the rules at the Special Meeting of
members, the majority required was 1169 eligible votes. As is evident from the
revised number of votes cast, in which only 2 persons voted against the proposed
rule changes, the votes in favour were 1357.7%

[63] Around the relevant time, around 11,606 members of the Construction, Forestry,
Maritime, Mining and Energy Union were attached to the MUA Division.*> The first limb of
the endorsement test set out above requires enough voters be present to obtain a quorum (in
aggregate) and enough voting in favour to in order to pass the motion. On the face the of
statement in the 14 April 2022 email satisfies that limb.

[64]  Attached to the 14 April 2022 email was a Statutory Declaration declared by the
Divisional National Secretary, Mr Padraig Crumlin, Mr Crumlin’s Statutory Declaration was
declared on the appropriate form, was signed, dated and witnessed by someone authorised to
do so under the Statutory Declarations Act 1959.

[65] In summary Mr Crumlin refutes the assertions made by Mr Young.

[66] The competing versions of events about whether the Special Meeting of the Division
was properly held cannot be reconciled. In the circumstances one version or the other must be
preferred.

[67] Mr Young has offered hearsay, unverified photographs said to be gleaned from websites
and social media and his observations of the Sydney meeting. The latter are necessarily
incomplete given Mr Young’s attendance at that meeting was via video conference rather than
in person. This material was not in the form of a Statutory Declaration, sworn/affirmed affidavit
or other type of document that could properly be described as evidence for the purpose of legal
or quasi legal proceedings.

[68] On the other hand Mr Crumlin’s Commonwealth Statutory Declaration is declared on
the basis that the declarant believes that the statements in the declaration are true and correct in
every particular and in the knowledge that intentionally making of a false statement in a
Statutory Declaration is an offence.*®

[69] In the circumstances I am entitled to give greater weight to the materials submitted by
the Maritime Division. On the basis of those materials, I am satisfied that alterations made by
the National Council were endorsed by the MUA Division’s membership as required by the
MUA Divisional rules.

[70] On balance the alterations have been made, in my opinion, under the rules of the
organisation.

Conclusion

11
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[71] In my opinion, the alterations comply with and are not contrary to the Act, the Fair
Work Act 2009, modern awards and enterprise agreements, and are not otherwise contrary to
law. I certify accordingly under subsection 159(1) of the Act.

A

d we

GENERAL MANAGER

Printed by authority of the Commonwealth Government Printer

<PR745095>
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lodged those submissions on 29 April 2022.

4 14 April 2022 email sent by MUA National Legal Director Wendy Carr to the Commission employee who was examining
he matter.

459 April 2022 Submissions of the MUA Divisions concerned with whether the alterations comply with and are not contrary
to the Act and are not contrary to law (MUA Divisions Subscriptions) at paragraph 2.

46 See 11 of the Statutory Declarations Act 1959.









© January 2022

Regulation 126 Fair Work (Registered Organisations) Regulations
2009

OTICE OF PARTICULARS OF RULE ALTERATIONS

Alter Divisional Rule 16 as follows, using strikethreugh for deletions and underlined for
additions to the text of the current Rules of The Maritime Union of Australia Division [105N-
MUA, Certified 13 April 2021]:

18 - DIVISIONAL NATIONAL COUNCIL - COMPOSITION

Divisional National Council shall be comprised of the following Officers:-
Divisional National Secretary Divisional Deputy National Secretary
Divisional Assistant National Secretary/s

Divisional Assistant National Secretary -Woman

Divisional Assistant National Secretary- Aboriginal and Torres Strait Islander
Queensland Divisional Branch Secretary

Queensland Divisional Deputy Branch Secretary
Newcastle Divisional Branch Secretary

Newcastle Divisional Deputy Branch Secretary

Sydney Divisional Branch Secretary

Sydney Divisional Deputy Branch Secretary

Southermn New South Wales Divisional Branch Secretary
Southern New South Wales Divisional Deputy Branch Secretary
Victorian Divisional Branch Secretary

Victorian Divisional Deputy Branch Secretary

South Australian Divisional Branch Secretary

South Australian Divisional Deputy Branch Secretary
Western Australian Divisional Branch Secretary
Woestern Australian Divisional Deputy Branch Secretary
Tasmanian Divisional Branch Secretary

Tasmanian Divisional Deputy Branch Secretary
Northern Territory Divisional Branch Secretary

Northern Territory Divisional Deputy Branch Secretary
Divisional National Women's Representative









Branch and the Divisional National Returning Officer accordingly.

Wages of Officers of the Division

(e) The remuneration of all Officers of the Division shall be as determined by
Divisional National Council.

® Each member of Divisional National Council, Divisional National Executive and a
Divisional Branch Executive shall have a duty to regularly attend its meetings.






After Divisional Rule 34, insert new Divisional Rule 34A as follows, using strikethrough for
deletions and underlined for additions to the text of the current Rules of The Maritime Union
of Australia Division [105N- MUA Certified 13 April 2021]:

34A DIVISIONAL ASSISTANT NATIONAL SECRETARY - WOMAN - POWERS AND

(2)

DUTIES

The Divisional Assistant National Secretary - Woman shall:

&

(iD)

(if)

be full-time Officers and shall be subject to the supervision and
direction of theDivisional National Secretary:

give all reasonable assistance to the Divisional National Secretary as
and when required, and in relation to matters affecting women; and

have the same powers and duties of the Divisional National secretary if

appointed in accordance with 34(b).




After new Divisional Rule 34A, insert new Divisional Rule 34B as follows, using strikethrough
for deletions and underlined for additions to the text of the current Rules of The Maritime
Union of Australia Division [105N- MUA Certified 13 April 2021]:

34B DIVISIONAL ASSISTANT NATIONAL SECRETARY — ABORIGINAL AND
TORRES STRAIT ISLANDER - POWERS AND DUTIES

() The Divisional Assistant National Secretary — Aboriginal and Torres Strait Islander

shall:

(i) be full-time Officers and shall be subject to the supervision and
direction of theDivisional National Secretary;

(ii)  give all reasonable assistance to the Divisional National Secretary as
and when required, and in relation to matters affecting Aboriginal and
Torres Strait Islander people; and

(iii)  have the same powers and duties of the Divisional National secretary if
appointed in accordance with 34(b).


















(i) place a cross or a tick next to the name of the candidate on the ballot paper the
voter wishes to vote for

(ii) place the ballot paper in the declaration envelope and sign the declaration on
the declaration envelope

(iii)place the sealed declaration envelope inside the prepaid envelope addressed
to the Divisional National Returning Officer and seal it

(iv)post the prepaid envelope addressed to the Divisional National Returning
Officer

(e) In the case of Quadrennial Elections voters shall also be instructed that the ballot shall
close on June 14 and that only ballot papers received by the Divisional National
Returning Officer by that time shall be counted provided that a ballot paper contained
in the prepaid envelope which is received by the Divisional National Returning Officer
by no later than June 19 bearing a post mark dated not later than June 14 shall be
counted.

Absentee Voting

(f) A member entitled to vote may apply in writing to the Divisional National Returning
Officer for an absentee vote in which case ballot materials may be given to the member
personally or posted to an address nominated by the member. All such applications
shall be made before 5pm on June 7 in the year of a Quadrennial Election.

Counting the Ballot

(g) On June 15 the Divisional National Returning Officer and the Divisional Deputy
National Returning Officers shall attend at a place nominated by and under the control
of the Divisional National Returning Officer in order to count the ballot.

(h) The Divisional National Returning Officer shall notify each candidate by post of the
place and date of the count at least 7 days prior to the count.

(i) The count shall be conducted as follows:

(i) The Divisional National Returning Officer shall in the presence of any
scrutineers open the envelopes addressed to the Divisional National
Returning Officer.

(ii) The declaration envelope shall be checked against the Roll of Voters to
ensure that no votes are cast except by those entitled to vote and that no
member votes more than once.

(iii) The Divisional National Returning Officer shall before removing the ballot
paper from the declaration envelope first remove the flap or label on each
declaration envelope and then shall open the declaration envelope and



remove the ballot paper. The Divisional National Returning Officer shall
ensure that no flap or label may be identified with a ballot paper.
(iv) Counting shall then be commenced.

Declaration of Election Result

@)

(1) On completion of the count the Divisional National

(ii) Returning Officer shall forthwith declare elected the candidate receiving the
most votes.

(iii)The Divisional National Returning Officer shall declare the result of the
election inwriting to the Divisional National Secretary and each Divisional
Branch Secretary.

(iv) The Divisional National Secretary shall publish to the members of the
Division thedeclaration of the result of the election.

(i)  All persons declared elected shall take Office from July 1 in the year of
the Quadrennial Election.

Scrutineers

(k) Each candidate shall have the right to appoint not more than two scrutineers being
financial members of the Division who shall be entitled to be present at all stages of
the count. The appointment of scrutineers shall be by notice in writing signed by the
candidate to the Divisional National Returning Officer. The rights and duties of
scrutineers shall be to represent the interest of their appointing candidate. They shall
be entitled to be present at all stages of the ballot while the Returning Officer carries
out the procedures under the Rules and to direct the attention of the Returning Officer
to any irregularity concerning the carrying out of any step in the ballot. They shall do
all things necessary so that the secrecy of the ballot shall be observed. They shall not
obstruct the Returning Officer in the performance of the Returning Officer's duties nor
interfere with the conduct of the ballot.

Protests

(1) In the event of any protest being lodged against any candidate or against any part of
the proceedings the counting of the ballot shall continue, and the protest shall be made
the subject of inquiry after the declaration by the Divisional National Returning Officer.






“peak council” has the same meaning as defined by section 12 of the Act ;

“related party” has the same meaning as defined by section 9B of the RO Act;

“relative” in relation to a person means:

(i) parent, step parent, child, stepchild, grandparent, grandchild, brother or sister of the
person; or

(ii) the spouse of the first mentioned person.

“relevant non cash benefits” in relation to an Officer of the Division or a Divisional Branch of

the Division for a disclosure period means the non cash benefits provided to the Officer of

the Division or a Divisional Branch of the Division, at any time during the disclosure period,

in connection with the performance of the Officer's duties as an Officer of the Division or a

Divisional Branch of the Division, by the Division or a Divisional Branch of the Division or by

a related party of the Division or a Divisional Branch of the Division.

“relevant remuneration” in relation to an Officer of the Division or a Divisional Branch of the
Division for a disclosure period is the sum of the following:

(i) any remuneration disclosed to the Division or a Divisional Branch of the Division by
the Officer under Rule 54 during the disclosure period;

(ii) any remuneration paid during the disclosure period, to the Officer by the Division or a
Divisional Branch of the Division;

“remuneration” includes pay, wages, salary, fees, allowances, leave, benefits or other
entitlements; but does not include:

(i) a non cash benefit;

(ii) the reimbursement or payment of reasonable expenses for the costs incurred in the
course of the Officer carrying out his or her duties.

‘RO Act” means the Fair Work (Registered Organisations) Act 2009 or any Act replacing that
Act;

‘RO Regulations” mean the Fair Work (Registered Organisations) Regulations 2009 or any
regulations replacing those regulations.

“the Divisional Rules” means the Rules of The Maritime Union of Australia Division ;
“the Division" means” The Maritime Union of Australia Division" known as the MUA Division;
“Union” means the Construction, Forestry, Maritime, Mining and Energy Union.

and



Words denoting the masculine gender shall include the feminine.






DECLARATION

Regulation 126 Fair Work (Registered Organisations) Regulations 2009
Section 159(1) Fair Work (Registered Organisations) Act 2009

| Padraig Crumlin, being the Divisional National Secretary of The Maritime Union of Australia
Division of the Construction, Forestry, Maritime, Mining and Energy Union, hereby declare

that:

1.

On 27 March 2018, The Maritime Union of Australia was deregistered upon
amalgamation with the Construction, Forestry, Mining and Energy Union and the
Textile, Clothing and Footwear Union of Australia and the establishment of The
Maritime Union of Australia Division (The MUA Division) of the amalgamated
organisation, the Construction, Forestry, Maritime, Mining and Energy Union (Union).

The alterations of the Rules of The MUA Division as set out in the attached Notice of
Particulars of Rule Alterations were made in accordance with the Rules of The MUA
Division and the Rules of the Union.

In accordance with Rule 27(iv) of the Rules of the Union, each Division of the Union
shall have power to make, alter or rescind such rules, to be called Divisional Rules.

In accordance with Rule 64(e) of the Rules of The MUA Division, the Rules of The
MUA Division may be changed by The MUA Divisional National Council, subject to the
endorsement of members at a Special Meeting of members of The MUA Division.

On 10 June 2021, | reported to The MUA Divisional National Council in session on the
MUA Division’s commitment to ensuring women and first nations representation and
for this to be reflected through amendments to the rules of the union to create two
additional Divisional National Assistant Secretary positions. National Councillors
affirmed the MUA Division’s continued support for progressive, gender equality and
affirmative representation across the maritime industry to address the under
representation of women and first nations people.

To reflect this commitment, on 10 June 2021, The MUA Divisional National Council
resolved to commence the process to make amendments to the rules of the union to
create two additional Divisional National Assistant Secretary positions. The resolution
passed by The MUA Divisional National Council is set out at Attachment A. | confirm
that a quorum was achieved at the meeting of Divisional National Council on 10 June
2021 in accordance with Rule 17(h) of the Rules of the Division. Attachment B is a
list of attendees at the meeting of Divisional National Council on 10 June 2021.

On 19 October 2021, | reported to The MUA Divisional National Council in session on
the resolution endorsed at the June 2021 Divisional National Council to make
amendments to the rules to create the two additional Divisional National Assistant
Secretary positions and that a final draft would be circulated to National Councillors
prior to Special Meetings of members to be held in November 2021.

The MUA Divisional National Council noted the resolution of 10 June 2021 and further
resolved that a final rule change be drafted to be circulated in accordance with Rule
64(d). The resolution passed by the MUA Divisional National Council on 19 October
2021 is set out at Attachment C. | confirm a quorum was achieved at the meeting of
Divisional National Council on 19 October 2021 in accordance with Rule 17(h) of the
Rules of the Division. Attachment D is a list of attendees at the meeting of Divisional
National Council on 19 October 2021.



9. On 24 November 2021, and in accordance with Rule 64(d) of the Rules of The Division,
| forwarded the final draft of the proposed rule changes arising out of the June and
October 2021 Divisional National Councils, to all members of the Divisional National
Council, including each Divisional Branch Secretary; see Attachment E.

10. On 24 November 2021, and in accordance with Rule 64(d) of the Rules of The Division,
a majority of the members of Divisional National Council approved the proposed rule
changes set out at Attachment E. | confirm that a majority of the members of Divisional
National Council submitted their endorsement of the proposed rule changes by way of
signature. Attachment F is a list of members who endorsed by signing the proposed
rule changes.

11. At a Special Meeting of members of The MUA Division held between 26 November
2021 and 2 December 2021 in accordance with Rules 20 and 21 of the Rules of The
MUA Division, each of the proposed rule changes set out in the attached Notice of
Particulars of Rule Alterations were endorsed by the Special Meeting of members of
The MUA Division. The locations, dates, and quorum of the Special Meeting of
members of The MUA Division held at numerous locations across the country, and
votes in favour of the proposed rule changes, are set out at Attachment G.

12. | confirm that Notice of the Special Meeting of members of The MUA Division held at
the locations set out at Attachment G was given in accordance with Rule 20(d) of the
Rules of The MUA Division. Attached at Attachment H are the Notices of the times
and places of the Special Meetings of members of The MUA Division, inserted in daily
newspapers circulating in each location listed in Attachment G, at least three days
before the date of the Special Meeting of members of The MUA Division. | confirm that
Notices of the Special Meeting of members of The MUA Division were also placed in
the office of each Divisional Branch and on The MUA Division’s website.

13. | have today caused a notice to be published on The MUA Division’s website that the
attached Notice of Particulars of Rule Alterations has today been lodged with the Fair
Work Commission.

14. The particulars set out in this Declaration and the attached Notice of Particulars of Rule
Alterations are true and correct to the best of my knowledge and belief.

Padraig Crumlin

Divisional National Secretary

The Maritime Union of Australia Division

Construction, Forestry, Maritime, Mining and Energy Union

Date: 6 January 2022






ATTACHMENT B

Maritime Union of Australia

A Division of Construction Forestry Maritime Mining and Energy Union

National Council Minutes
10— 11 June 2021

Conference Centre, 365 — 375 Sussex 5Street, Sydney, 2000
and via Zoom

Office Name
Divisional Deputy National Secretary Padraig Crumlin
Divisional Deputy National Secretary Warren Smith
Divisional Assistant National Secretary Adrian Evans
Divisional Assistant National Secretary Jamie Newlyn
Divisional National Women’s Representative Mich-Elle Myers
Sydney Divisional Branch Secretary Paul Keating
Sydney Divisional Deputy Branch Secretary Paul Garrett
Newcastle Divisional Branch Secretary Glen Williams
Newecastle Divisional Deputy Branch Secretary Dennis Qutram
Port Kembla Divisional Branch Secretary Michael Cross
Port Kembla Divisional Deputy Branch Secretary Scott Carter
Victorian Divisional Branch Secretary Shane Stevens
Victorian Divisional Deputy Branch Secretary David Ball
Queensland Divisional Deputy Branch Secretary Jason Miners




South Australian Divisional Branch Secretary

Brett Larkin

South Australian Divisional Deputy Branch Secretary

Clem Clothier

Western Divisional Branch Secretary

Will Tracey

Woestern Divisional Deputy Branch Secretary

Doug Heath

Tasmanian Divisional Branch Secretary

Jason Campbell

Tasmanian Divisional Deputy Branch Secretary Alisha Bull
Northern Territory Divisional Branch Secretary Andy Burford
Northern Territory Divisional Deputy Branch Secretary Chris Cain

Thomas Mayor; lake Field; Wendy Carr; Aaron Neal.

None.

None,







ATTACHMENTD

Maritime Union of Australia

A Division of Construction Forestry Maritime Mining and Energy Union

National Council Minutes
19-21 October 2021

Conference Centre, 365 — 375 Sussex Street, Sydney, 2000
and via Zoom

Maritime Union of Australia - National Council 19-21 Octoher 2021



Maritime Union of Australia - National Council 19-21 Octoher 2021






National Council resolved to make amendments to the Division’s Rules to create two
additional Divisional National Assistant Secretary positions. One to be eligible for
nomination by a First Nations person and the other by a woman who would meet the
criteria under the rules for nomination.

The proposed rule changes set out at Attachment A reflect the resolution as passed
at National Council and incorporate consequential amendments to the Rules
necessary to give effect to the Proposed Rule Changes.

National Councillors are requested to approve the Proposed Rule Changes by way of
signed council vote, as soon as possible and by close of business today,
Wednesday 24 November 2021.

If there are any queries regarding this matter, please contact Wendy Carr, National
Legal Director (02) 9267 9134.

In Unity,

Paddy Crumlin
Divisional National Secretary



INATIONAL COUNCIL VOTE No. 166 / 2021

| endorse/do not endorse the Proposed Rule Changes

(please print)

POSItION: oo e e Date: .
(please print)






Divisional Branch Deputy Secretary

Divisional Branch Assistant Secretary/s

and the Divisional Branch Presiding Officer elected by and from the Divisional
BranchExecutive in accordance with the Divisional Rules.

(d)  Provided that the number of Divisional Branch Officer/s (other than Divisional
Branch Secretary) shall be determined by Divisional National Council prior to
January 31 in the year of a Quadrennial Election and the Divisional National
Secretary shall as soon as practicable advise the members of the Divisional Branch
and the Divisional National Returning Officer accordingly.

Wages of Officers of the Division

(e) The remuneration of all Officers of the Division shall be as determined by
Divisional National Council.

® Each member of Divisional National Council, Divisional National Executive and
a Divisional Branch Executive shall have a duty to regularly attend its meetings.

































(ii) place the ballot paper in the declaration envelope and sign the declaration on
the declaration envelope

(iii)place the sealed declaration envelope inside the prepaid envelope addressed to
the Divisional National Returning Officer and seal it

(iv)post the prepaid envelope addressed to the Divisional National Returning
Officer

(e) In the case of Quadrennial Elections voters shall also be instructed that the ballot shall
close on June 14 and that only ballot papers received by the Divisional National
Returning Officer by that time shall be counted provided that a ballot paper contained
in the prepaid envelope which is received by the Divisional National Returning Officer
by no later than June 19 bearing a post mark dated not later than June 14 shall be
counted.

Absentee Voting

(f) A member entitled to vote may apply in writing to the Divisional National Returning
Officer for an absentee vote in which case ballot materials may be given to the member
personally or posted to an address nominated by the member. All such applications
shall be made before Spm on June 7 in the year of a Quadrennial Election.

Counting the Ballot

(g) On June 15 the Divisional National Returning Officer and the Divisional Deputy
National Returning Officers shall attend at a place nominated by and under the control
of the Divisional National Returning Officer in order to count the ballot.

(h) The Divisional National Returning Officer shall notify each candidate by post of the
place and date of the count at least 7 days prior to the count.

(1) The count shall be conducted as follows:

(i) The Divisional National Returning Officer shall in the presence of any
scrutineers open the envelopes addressed to the Divisional National
Returning Officer.

(i) The declaration envelope shall be checked against the Roll of Voters to
ensure that no votes are cast except by those entitled to vote and that no
member votes more than once.

(iii) The Divisional National Returning Officer shall before removing the ballot
paper from the declaration envelope first remove the flap or label on each
declaration envelope and then shall open the declaration envelope and
remove the ballot paper. The Divisional National Returning Officer shall
ensure that no flap or label may be identified with a ballot paper.

(iv) Counting shall then be commenced.

16



Declaration of Election Result

0)

(i) On completion of the count the Divisional National

(ii) Returning Officer shall forthwith declare elected the candidate receiving the
most votes.

(iii)The Divisional National Returning Officer shall declare the result of the
election inwriting to the Divisional National Secretary and each Divisional
Branch Secretary.

(iv) The Divisional National Secretary shall publish to the members of the
Division thedeclaration of the result of the election.

(i)  All persons declared elected shall take Office from July 1 in the year of
the Quadrennial Election.

Scrutineers

(k) Each candidate shall have the right to appoint not more than two scrutineers being
financial members of the Division who shall be entitled to be present at all stages of the
count. The appointment of scrutineers shall be by notice in writing signed by the
candidate to the Divisional National Returning Officer. The rights and duties of
scrutineers shall be to represent the interest of their appointing candidate. They shall be
entitled to be present at all stages of the ballot while the Returning Officer carries out
the procedures under the Rules and to direct the attention of the Returning Officer to
any irregularity concerning the carrying out of any step in the ballot. They shall do all
things necessary so that the secrecy of the ballot shall be observed. They shall not
obstruct the Returning Officer in the performance of the Returning Officer's duties nor
interfere with the conduct of the ballot.

Protests
(1) Inthe event of any protest being lodged against any candidate or against any part of the
proceedings the counting of the ballot shall continue, and the protest shall be made the
subject of inquiry after the declaration by the Divisional National Returning Officer.

17






“Officer” has the same meaning as defined by section 6 of the RO Act;

“peak council” has the same meaning as defined by section 12 of the Act ;

“related party” has the same meaning as defined by section 9B of the RO Act;

“relative” in relation to a person means:

) parent, step parent, child, stepchild, grandparent, grandchild, brother or sister of the
person; or

(ii)  the spouse of the first mentioned person.

“relevant non cash benefits” in relation to an Officer of the Division or a Divisional Branch

of the Division for a disclosure period means the non cash benefits provided to the Officer of

the Division or a Divisional Branch of the Division, at any time during the disclosure period,

in connection with the performance of the Officer’s duties as an Officer of the Division or a

Divisional Branch of the Division, by the Division or a Divisional Branch of the Division or

by a related party of the Division or a Divisional Branch of the Division.

“relevant remuneration” in relation to an Officer of the Division or a Divisional Branch of the
Division for a disclosure period is the sum of the following:

) any remuneration disclosed to the Division or a Divisional Branch of the Division by
the Officer under Rule 54 during the disclosure period,;

(ii)  any remuneration paid during the disclosure period, to the Officer by the Division or a
Divisional Branch of the Division;

“remuneration” includes pay, wages, salary, fees, allowances, leave, benefits or other
entitlements; but does not include:

6)) a non cash benefit;

(i)  the reimbursement or payment of reasonable expenses for the costs incurred in the
course of the Officer carrying out his or her duties.

“RO Act” means the Fair Work (Registered Organisations) Act 2009 or any Act replacing
that Act;

“RO Regulations” mean the Fair Work (Registered Organisations) Regulations 2009 or any
regulations replacing those regulations.

“the Divisional Rules” means the Rules of The Maritime Union of Australia Division ;
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“the Division" means” The Maritime Union of Australia Division" known as the MUA
Division;

“Union” means the Construction, Forestry, Maritime, Mining and Energy Union.
and

Words denoting the masculine gender shall include the feminine.
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ATTACHMENT F

U

DIVISIONAL NATIONAL COUNCIL VOTES

L1208 Date of Council Vote: %, tOISOR( oL
Date Passed: ......2H . moreec\nes g\

For/Against: ...\7..7.Q.....
RE: fopesed, Pole | Cronoes

: PO ® DA D
CRUMLIN, Padraig National Secretary A {1103
SMITH, Warren Deputy National Secretary ~ /| Jep [ | ,;[c%}
EVANS, Adrian Assistant National Secretary v SY>2Y
NEWLYN, Jamie Assistant National Secretary v A IO
MYERS, Mich-Elle National Women'’s ReE !Hon! v Wi T A
KEATING, Paul Sydney Branch Secretary v NLL [ui PRI A
GARRETT, Paul Sydney Deputy Branch Secretary -

WILLIAMS, Glen Newcastle Branch Secretary v 2efit fro2l
QUTRAM, Dennis Newcastle Deputy Branch Sec (Hon) Vv, a(_-tl 4 (E ols
CROSS. Michael SNSW Branch Secretary v AY fn 203y
CARTER, Scott SNSW Deputy Branch Secretary (Hon) C '
MINERS, Jasor Queensland Branch Secretary

CUMBERLIDGE stepnen

Al AGHER, Paul Queensland Deputy Branch Secretary

STEVENS Shane Victorian Branch Secretary S auf AN
BALL David Victorian Deputy Branch Secreta \/ ' &
CAMPBELL, Jason Tasmanian Branch Secretary

BULL, Alisha Tasmanian Deputy Branch Sec (Hon) P .
LARKIN, Brett SA Branch Secretary v 5 [\ (@
CLOTHIER, Clem SA Deputy Branch Secretary (Hon) v ALt (U] Do
TRACEY, Will WA Branch Secretary J (U soa\
HEATH, Doug WA Deputy Branch Secretary v o i Jodt
BURFORD, Andy NT Branch Secretary v A& Do

CAIN, Chris NT Deputy Branch Secretary (Hon) / (| [QON4
* Received after vote passed

[18/07/02/2257 National Council Votes — January 25 2021 - June 2023 Recording Sheet for Votes)



INATIONAL COUNCIL VOTE No. 166 / 2021

| endeorse the Proposed Rule Changes

Adrian Evans

{please print)

Position: Assistant National Secretary Date: 24/11/2021
(please print)



INATIONAL COUNCIL VOTE No. 166 / 2021

| endorse the Proposed Rule Changes

Name:. Andy Burford Signature: -

Position: Northern Territory Branch Secretary Date:24 November 2021
{please print)




INATIONAL COUNCIL VOTE No. 166 / 2021

| endorse the Proposed Rule Changes

(please print)

Position:
(Pieem g ereey




INATIONAL COUNCIL VOTE No. 166 / 2021

| endeorse the Proposed Rule Changes

Name: Chris Cain Signature:

Position: Deputy Northern Territory Branch Secretary (Hon)

Date: 24 November 2021



INATIONAL COUNCIL VOTE No. 166 / 2021

} endorse/de-noterdorse the Proposed Rule Changes

Name:...?l.f.:.l.].l.g.c.’.t.l?.l? ................................ Signature:..
(please print}

Position: tlonorary Deputy Secretary Date: 241121
{please print)



INATIONAL COUNCIL VOTE No. 166 / 2021

| endeorse the Proposed Rule Changes

David Ball

{please print)

Position: Victorian Deputy Branch Secretary  Date: 24/11/2021
(please print)



INATIONAL COUNCIL VOTE No. 166 / 2021

| endorse the Proposed Ruie Changes

Name: Dennis Outram Signature: _

Position: Newcastle Deputy Branch Secretary Date:24 November 2021



[NATIONAL COUNCIL VOTE No. 166/ 2021 ]

| endorse/de-net-anderse the Proposed Rule Changes

Name:. 7 0 LRl Signature
(please print}

Position: WMKW /ﬂf‘/ﬁ? Date: .« %/ .........
(please print} ,



INATIONAL COUNCIL VOTE No. 166 / 2021

| endorse the Proposed Rule Changes

Name: Glen Williams Signature

Position: Newcastle Branch Secretary Date: 24/11/2021



INATIONAL COUNCIL VOTE No. 166 / 2021

| endorse the Proposed Rule Changes

Jamie Newlyn

{please print)

Position: National Assistant Secretary Date: 24/11/2021
{please print)



INATIONAL COUNCIL VOTE No. 166 / 2021

| endorse/de-netenderse the Proposed Rule Changes

(please print)

Sifiv Krear e SE ¢

Position: &l S L,
(please print)




INATIONAL COUNCIL VOTE No. 166 / 2021

| endorse the Proposed Rule Changes

Name.:....... Mich-Elle Myers...
(please print)

Position: National Divisional Women's Representative

Date: ....ocovvvrriiieiie. 24/11/21.......
(please print)



INATIONAL COUNCIL VOTE No. 166 / 2021

| endorse/de-ret-anderse the Proposed Rule Changes

Paddy Crumlin
Name:
(please print)
National Secretary 24/11/2021
T[T o Date: e

(please print}



INATIONAL COUNCIL VOTE No. 166 / 2021

| endeorse the Proposed Rule Changes

Name: Paul Keating Signature:
{please print)

Position: Sydney Branch Secretary Date: 24/11/2021
(please print)



INATIONAL COUNCIL VOTE No. 166 / 2021

| endarse/de-netenderse the Proposed Rule Changes

Name:. S.HANE. STEVENT..... Signatur-

(please print)

Position: VCTORIA. BRANCH SSRFIZ Ry Date: LS ol
(please print) MAR: 77 M afand GE AUSTIRZRESA



INATIONAL COUNCIL VOTE No. 166 / 2021

d Rule Changes

................ Signatur
(please print)

Positior Date: ..

(



INATIONAL COUNCIL VOTE No. 166 / 2021

| endeorse the Proposed Rule Changes

Will Tracey

(please print)

Position: Western Australia Branch Secretary Date: 24/11/2021
(please print)



ATTACHMENT G

2021 SPECIAL MEETING OF MEMBERS OF THE MARITIME UNION OF AUSTRALIA DIVISION
CONSTRUCTION, FORESTRY, MARITIME, MINING AND ENERGY UNION

Date Location Attendees Votes in favour for proposed rule Changes
Friday 26 NOCRTHERN TERRITORY (NT) 48 46 for all proposed rule changes, 2 against all
November 2021 In Person; Pint Club Marrara, proposed rule changes.
165 Abala Rd, Rule changes carried.
Marrara 0812
Monday 29 NEWCASTLE (NNSW) 63 63 for all proposed rule changes
November 2021 In Person: South Newcastle Rugby Leagues Club Rule changes carried unanimously
46 Llewellyn Street,
Merewether NSW 2291
Tuesday 30 SYDNEY 369 369 for all proposed rule changes
November 2021 In Person: MUA/ITF Conference  Centre Ground Rule changes carried unanimously
Floor, 365 — 375 Sussex St, Sydney, NSW
By Videoconference: Zoom meeting details to be sent
out by Branch
Tuesday 30 VICTCRIA (VIC}) 228 228 for all proposed rule changes
November 2021 By Videoconference; Zoom meeting details to be sent Rule changes carried unanimously
out by Branch [inclusive of outreports Port of Geelong, Port
In person: Victorian Branch Lincoln and Port of Hastings]
46 Ireland St, West Melbourne VIC 3003
Tuesday 30 WESTERN AUSTRALIA (WA) 346 346 for all proposed rule changes
November 2021 In Person: East Fremantle Football Club Rule changed carried unanimously

Cnr of Moss St & Marmion St,
East Fremantle




Tuesday 30 QUEENSLAND (QLD} 72 72 for all proposed rule changes
November 2021 In Person: The Colmslie Hotel Wynnum Rd &, Junction Rule changes carried unanimously
Rd, Morningside
QLD 4170
Wednesday 1 SOUTH AUSTRALIA (5A) 81 81 for all proposed rule changes
December 2021 In Person: MUA SA Branch Auditorium 65 Vincent St, Rule changes carried unanimously
Port Adelaide
Wednesday 1 PORT KEMBLA {SNSW) 54 54 for all proposed rule changes
December 2021 In Person: Port Kembla Golf Club Gold Place, Primbee, Rule changes carried unanimously
NSW 2505
Thursday 2 December TASMANIA (TAS) 87 87 for all proposed rule changes

2021

In Person: Paranaple Centre
Market Square, 145 Rooke St
Devonport TAS 7310

Rule changes carried unanimously














































Eve Anderson

From: Graham Young

Sent: Monday, 24 January 2022 4:00 PM

To: Eve Anderson

Subject: Notification of alteration to the rules of the MUA Division of the CFMMEU (R2022/2)

Dear Ms Anderson,

Further to our telephone conversation earlier today, this is to confirm my/our intention to provide a written
submission objecting to the abovementioned application on the basis that the procedural requirements for altering
the rules as provided for within the MUA Divisional Rules have not been followed or adhered to.

| expect to email my/our submissions to you by the close of business Monday 31 January 2022.

Thank you for your attention to this matter.

Graham Young
Retired former member of CFMEU



SUBMISSION TO THE FAIR WORK COMMISSION

by Graham Young

Notification of alterations to the rules of the MUA Division of the CFMMEU

(R2022/2)

I am a former member and elected Officer of the CFMEU as it was known prior to the merger
with the Maritime Union of Australia. In 1990 | accepted a temporary engagement with the ACTU
to work with the Waterside Workers Federation (WWF) later to form part of the MUA at their
National Office in Sydney. This subsequently morphed into a permanent position with the
WWF/MUA until 2002 following which | accepted a position with the London UK Secretariat of
the International Transport workers Federation (ITF).

Although | wasn’t a participant in the negotiations between the WWF and the Seaman’s Union
of Australia (SUA) regarding the rules to apply to their forthcoming merger, my various
responsibilities at National Office made it essential for me to develop a very good appreciation
of the construction and application of the rules of the new organization. In substantive terms,
the MUA Divisional Rules remain as first developed in 1993 and particularly so with respect to
the procedural requirements to alter the rules.

Prior to certification of the alterations to the rules the General Manager of the FWC is, amongst
other things required to form the opinion that the alteration has been made in accordance with
the (rule changing) requirements of the Union’s rules. This submission is in support of a claim
that such rules have not been followed and therefore the alteration should not be certified by
the Commission.

Suffice to say for the purposes of this submission, R 27(i) of the CFMMEU Rules provides for the
establishment of a number of Divisions including The Maritime Union of Australia Division and
further, R 27(iv) requires each Division to have rules and have the power to make, alter or rescind
such rules, to be called Divisional Rules.

The MUA Divisional Rules relevant to Matter (R2022/2) and this submission are as follows:-

Rule 13 — LIFE MEMBERSHIP. R 13(b) provides that a life member may attend meetings and
functions but shall have no voting rights in the Division nor shall be eligible to participate in
debate at Divisional Meetings.

Rule 18 — DIVISIONAL NATIONAL EXECUTIVE. R 18(d) provides that the Divisional National
Executive Officers to be the Divisional National Secretary and the Divisional National Presiding
Officer.

Rule 20 — SPECIAL MEETING OF MEMBERS OF THE DIVISION. R 20(c) provides that Special
Meetings shall be held at such times and places as determined by the Divisional National
Executive Officers.



8.

10.

11.

12.

13.

14.

R 20(d) provides that Notice of times and places and the business to be transacted shall be
inserted in a daily newspaper circulating in each port where a meeting is to be held at least three
days before the date of the meeting and shall be posted in the office of each Divisional Branch.
(my underlining)

R 20(e) provides that the number of financial members required to form a quorum shall be in
the aggregate 10 percent of the financial members of the Division.

Rule 21 — CONDUCT OF ANNUAL GENERAL AND SPECIAL MEETINGS OF MEMBERS OF THE
DIVISION. R 21(a) provides that Meetings of members shall be held in each of the ports listed
(within the sub-rule) and such other ports as determined by the National Executive Officers (my
underlining) and the quorum for each such meeting shall be as set out in the sub-rule, viz:-

Melbourne 100 Port Kembla 40
Brisbane 60 Devonport 30
Newcastle 40 Port Adelaide 60
Sydney 100 Fremantle 80

R 21(b)(ii) provides that the results of the voting shall be forwarded by the Divisional Branch
Secretary within whose Divisional Branch the port is located to the Divisional National Secretary,
for the purposes of aggregating the votes and a motion shall be carried if it receives a majority
of the votes cast provided that in each of a majority of Divisional Branches the motion also
receives a majority of the votes cast.

R 21(c) provides that All financial members of the Division shall have right to speak and take part
in and to cast one vote upon any motion.

Rule 64 — CHANGES TO RULES. R 64 at sub-rules (d) and (e) provides that divisional rules may be
altered by majority decision of the Divisional National Council subject to the endorsement of
members at a Special Meeting of members of the Division.

Table 1 on the following page (3) is a flow chart illustrating the decision-making processes
relating to the alteration of MUA Divisional Rules.









21.

22.

23.

24.

25.

26.

Whilst not expressly stated within the supporting Declaration (see pp 20 and 21) attached to the
MUA application, it’s perfectly reasonable to infer the MUA National Office Circular 142,
particularly the table of information concerning the AGM and SMM at page 2, arose from a
determination by the Divisional National Secretary and the Divisional National Presiding Officer
in their capacity as National Executive Officers (as defined in R 18(d)) and respectively the
obligations imposed upon them under R 20(c) and R21(a) during the earlier Divisional National
Council deliberations on this matter. That being the case, the information in paragraphs 17 - 21
relate to STEP 2 of the flow-chart at page 3.

The National Office Circular 142 0f 2021, particularly at paragraph 2 on page 1, required notice
of the time and place of the AGM to be given to members at least 30 days prior to such meeting
and posted in the office of each Divisional Branch, further that Divisional Branches must post a
notice at their Divisional Branch (office) and the meeting venue, including any regional venues....
(my underlining)

At paragraph 3 on page 1 of the Circular, the distinction within the rules between the minimum
30 days’ notice required for the AGM and the minimum 3 days’ notice required for the Special
Meetings of Members was explained, together with the additional requirement that notice of
the time, date, place and the nature of the business for discussion at the SMM must be published
in a newspaper circulating in each port where an SMM is to be held..... (my underlining)

At paragraph 4 on page 1 of the Circular it was further explained that to avoid confusion,
Divisional Branches are required to arrange for “a newspaper notice to be published for both
the AGM and SMM at least 30 days prior to the date of your AGM”. As previously mentioned at
paragraph 20 on page 4 of this submission, the circular included an attachment setting out the
required form of the newspaper notice.

Attachment H, at pp 69 — 72 of the MUA application to amend the Divisional Rules includes
copies of the notices published in newspapers circulating in each port where a SMM was to be
held. Those ports were in accordance with those shown on page 2 of National Office Circular 142
of 2021 including each of the 8 ports listed in R 21(a) together with an additional Port, Darwin in
the Northern Territory. The information in paragraph’s 22 - 25 relate to STEP 3 of the flow-
chart at page 3.

Attachment G at pp 67 — 68 of the MUA application to amend the Divisional Rules is a summary
of the 2021 Special Meeting of MUA Divisional Members which took place between Friday 26
November and Thursday 2 December listing in each case the date, location, number of attendees
and the number of votes in favor of the proposed Rule changes. The information in this
paragraph relate to STEP 4 of the flow-chart at page 3 of this submission.



27.

28.

29.

30.

31.

32.

33.

The covering email to which the National Office Circular 142/21 was attached included a note
headed “Records” which required an accurate record to be kept of the number of members
attending the respective Branch and regional AGMs and SMMs, with a further request for the
numbers to be provided to the author of the email once the meetings were concluded. The note
further referred to the attached template (AGM.SMM Report Back 2021.doc) to ensure the
minutes of the SMM and AGM were provided in the required format. The information in this
paragraph and the national summary catalogued in Attachment G to the Union’s application
relate to Step 5 of the flow-chart at page 3.

The documentation relating to the Union’s formal Notification of alterations to its MUA
Divisional Rules to the FWC comprises 82 pages of which 44 pages (Attachments A —F), provide
an exhaustive and very detailed account of the procedures and decision-making processes of its
Divisional National Council in connection with the proposed alterations leading up to this
application.

This is to be contrasted with the paucity of information provided in Attachment G comprising no
more than a 2 page summary of attendance and voting returns in connection with the Special
Meeting of Members held in various locations across Australia to consider the alterations to the
Divisional Rules. Nothing is provided to support in any way, the validity of figures quoted in
respect of attendance and voting returns at each of the locations where the Special Meetings of
members were held.

The Statement of Claim in respect of each location at which the Special Meeting of Members of
the Division was held, is to be found at Table 2 listed at pages 7 — 18 of this submission document.
In the main, with the exception of the in-person meetings in the Ports of Melbourne and the
regional Victorian Ports of Portland, Geelong and Western Port, this submission and evidence in
support of it, is directed towards showing that there’s been a significant exaggeration of the
numbers of members attending the Special Meeting required under the Divisional Rules in order
to achieve the required quorum of 10% of the membership in the aggregate.

The significant exaggeration referred to is not limited to isolated pockets of disparate
discrepancies which might be cast as typographical or clerical errors. There is a clear pattern of
behavior concerning exaggerated (port meeting) reports by Divisional Branch Officials with one
exception, that being in relation to the Brisbane meeting.

The Statement of claim in respect of the in-person meetings in the Port of Melbourne and the
Victorian regional ports of Portland, Geelong and Western Port is of a different character. The
substance of the claim here is that those meetings are voided because they were not meetings
that were held in accordance with the requirements of Rule20 (c) and (d) and R 21(a) and thus
cannot be counted for the purposes of achieving the quorum referred to in R 20(e)

In the result, Attachment G to the Union’s application does not provide an accurate record of
the numbers attending and the voting returns of the Special Meeting of Members, with the
consequence of providing good and cogent reasons to enable the General Manager to form the
opinion that the rule changing Rules within the MUA Divisional Rules have not been followed
and accordingly decline to certify the alterations to the Divisional Rules as sought by the
applicant.



Table 2: STATEMENT OF CLAIM

Meeting Meeting Quorum Declared Claimed Statement of Claim
Location held in required in attendance - | Attendance:

accordance accordance | Attachment | This

with Rule with Rule Gto submission

20(c) and (d) | 21(a) Application

R2022/2
(2). i Whilst Darwin is not a Port listed in R 21(a), it was included in the list of ports
Darwin Yes N/A 48 34 determined by the National Executive Officers in accordance with R 20(c) — refer to p 2
of National Office Circular 142/21

ii. Attached to this submission is Attachment 5: MUA NT Branch (Darwin) Special Meeting
with a photo attached being of the Darwin meeting posted on the Union website/social
media platform.

iii. This photo clearly shows approximately 34 attended the meeting. The 3 members
seated at the front of the photo are Life members and therefore not entitled to vote as
per R 13(b).

iv. Accordingly, Attachment G to the Union’s application does not accurately record
attendance and voting returns at the Darwin meeting and to that extent, the rules
governing alterations to the Divisional Rules have not been followed. Therefore, the
Darwin meeting is voided for the purpose of calculating the aggregate vote as per R
20(e).

(2) i Attached to this submission is Attachment 6b: NNSW Branch (Newcastle) Special
Newcastle | Yes 40 63 30 Meeting with a photo attached of the Newcastle meeting posted on the Union
website/social media platform.

ii. This photo clearly shows approximately 30 attended the meeting.




Accordingly, Attachment G to the Union’s application neither accurately records
attendance nor voting returns at the Newcastle meeting and to that extent, the rules
governing alterations to the Divisional Rules have not been followed. Therefore, the
Newcastle meeting is voided for the purpose of calculating the aggregate vote as per
Rule 20(e).

Additionally, the photo indicates the required quorum as per Rule 21(a) for the
Newcastle meeting was not achieved and to that extent the rules governing the
alteration to the Divisional Rules have not been followed and for that reason also, the
Newcastle meeting is voided for the purpose of calculating the aggregate vote as per

Attached to this submission is Attachment 7: being a copy of the photo of the Sydney
Branch Special Meeting posted on the Union’s website/social media platform. This
photo clearly shows approximately 40 attended this meeting in person.

The published newspaper notices of this meeting indicated it would be conducted both
in person and online by Videoconference: Zoom meeting. The link to enable
participation by Zoom was forwarded by email to Branch members in advance. | was
provided a copy of the link details which enabled me to join the Zoom meeting and
observe the proceedings without ID despite not being a member.

| observed those participating by Zoom and in person were all able to engage in
discussion and debate as the meeting proceeded. Senior Branch Officials were
responsible for monitoring the participation by those online. The proposed Rule
changes were explained by the Divisional National Secretary with the aid of a Power

The Chairperson then called for someone to move the motion supporting the proposed
alterations and then called for someone to second the motion, following which the
Chairperson asked for a show of all those in favor and then asked for a show of all those

iv.
Rule 20(e).
(3) i.
Sydney Yes 100 369 40 in person
114 by Zoom
ii.
iii.
Point slide presentation.
iv.
against.
V.

At that point, the Deputy Branch Secretary monitoring the online participation said
words to the effect “let me check if anyone online is opposed to the motion”. He
indicated there were none. The motion was then declared to be carried unanimously.




vi.

Vii.

viii.

There was not a count of those attending in person or of those participating by Zoom.
No mention was made of the number attending in person or participating online or of
the 4 Life members participating online and in person and although not entitled to vote
as per Rule 13(b), their presence alone was sufficient for each to be counted as a vote in
favor of the proposed alterations to the rules, as was |, being a nonmember.

The declared attendance for the Sydney meeting is 369. There were approximately 40
attending in person, suggesting 329 online participants. The number of online
participants is shown on each participants screen and despite minor fluctuation from
time to time, numbers online peaked at approximately 114, as was also confirmed to me
by others.

Attachment G to the Union’s application neither accurately records the Sydney
attendance nor voting returns and to that extent, the rules governing alterations to the
Divisional Rules have not been followed and therefore the Sydney meeting is voided for
the purpose of calculating the aggregate vote as per Rule 20(e).

(4)

Melbourne

No

100

Total 228
including in
person, by
Zoom &
regional
ports

45 in person

On 21 October 2021 the Divisional National Secretary issued National Office Circular
142/2021 to Divisional Branch Officers and staff. In the schedule provided on page 2 it
was indicated that in respect of the Victorian Branch, National Executive Officers (see
also paragraph 20 of this submission document for further explanation), determined the Special
Meeting of Members would be held Tuesday 30 November at 10am by videoconference
Zoom Meeting, details to be sent out by Branch.

Notwithstanding, sometime later the Branch forwarded an SMS message to members’
phones indicating the SMM/AGM would be held at the Branch Meeting Hall in Ireland St
West Melbourne at 10am on Tuesday 30 November.

A small number of Melbourne-based members were interviewed in respect of this
matter. recalled receiving the SMS message referred to above. None however, recalled
receiving any message from the Union either by SMS message to their phone or by
email providing details of a link to enable them to participate in the SMM/AGM by
Videoconference: Zoom.
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vi.

Vil.

viii.

Xi.

Also on 21 October, a Notice was posted on the Division’s website in the following terms
—2021 NOTICE OF ANNUAL GENERAL MEETING AND SPECIAL MEETING OF MEMBERS OF
THE MARITIME UNION OF AUSTRALIA DIVISIONAL BRANCHES, CFMMEU (in full)”.

This heading was followed by a schedule of Divisional Branch meetings including the
date, time and location of each. The entry for the Victorian Branch reads “In Person: 46
—54 Ireland St, West Melbourne VIC 3003” this was followed by the words “By
Videoconference: Zoom meeting, details to be sent out by Branch”.

Despite the important difference between the National Executive Officers
Determination issued on page 2 of National Office Circular 142/21 and the MUA
National Website entry, the Branch subsequently caused a notice to be inserted in the
Melbourne Herald Sun newspaper on 25 October in the same terms as required by
National Office Circular 142/21, a copy of which is shown at page 79 of the Union
application to alter the Rules (R2022/2).

Attached to this submission is Attachment 1: Victorian Branch Special Meeting, with a
series of photos attached taken by an MUA member who attended the Melbourne

meeting in person.

The photos clearly show approximately 45 attended the meeting including Officials.

The member recalls there were a couple of members at the entrance to the meeting
room, one of whom pointed to an attendance book, for which the required information
included name, employer, telephone number and vaccination status. No ID was
requested.

The member recalls the main speaker at the Special Meeting of Members was the
Divisional Deputy National Secretary.

Early in the proceedings an Official advised the in-person meeting would be joined by a
number of members by Zoom Videoconference. This was the only reference made in
connection to online participants in both the Special Meeting to change the Rules and
the AGM which followed on from that. There was no physical count of the members
present at the meeting.
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Xii.

xiii.

Xiv.

XV.

XVi.

Xvii.

Xviii.

There did not appear to be anybody hosting or monitoring any online participation.
There were no verbal contributions from any online participants or any indication of
their participation in the voting process relating the Rule changes.

The member further recalls there was an Official at the front table working with a
computer, although, this appeared to be in relation to manipulating the slide show on
the screen used by the Divisional Deputy National Secretary to explain the proposed
Rule changes.

At the end of the presentation, there was a call for a mover and a seconder in favor of
the motion to endorse the proposed alterations to the Rules, there being no questions
invited or asked, the Chairperson called for a show of all those in favor and
subsequently, for those against. He then declared each motion carried unanimously.

There was no count of those in favor. No member present voted against any motion.
There was no acknowledgement of any online participation in the voting process.

Whereas Special Meetings of Members of the Division may be called under R 20(a) by
either, the Divisional National Executive Officers, or on requisition signed by a majority
of members of Divisional National Council, or on requisition signed by 10% of the
financial members of the Division, subject to R 21(a) the times and places of such
meetings may only be determined by the Divisional National Executive Officers as per R

20(c).

The authority vested in the Divisional National Executive Officers by R 20(c) is to be read
in conjunction with R 21(a) which provides that meetings under that sub-rule, “shall be
held at each of the ports listed and such other ports as determined by the Divisional
National Executive Officers.” In other words, the authority under R 20(c ) is limited to
ports beyond that listed within sub-rule R 21(a).

The limitation referred to in the previous paragraph extend only to the location of the
meetings. The timing of the meetings including those meetings in the ports listed in the
sub-rule is strictly a matter for the Divisional National Executive Officers to determine.
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XiX.

XX.

XXi.

XXii.

XXiii.

XXiV.

The Divisional National Executive Officers did not determine that the Special Meeting
would be held in the Port of Melbourne and nor were they required to do so, because
Melbourne is one of the Ports listed within R 21(a). That there was a physical meeting of
members held in the Port of Melbourne at 10.00am on 30 November is not at issue.

The question to be asked is whether that meeting constituted a Special Meeting of
Members which had been notified to members in accordance with the requirements of
R 20(d), that is by Notice inserted into a daily newspaper circulating in the Port at least 3
days before the date of the meeting giving the time and place and the business to be
transacted and further, that the notice was posted in the Divisional Branch Office.

Clearly it was not. Evidence submitted in support of the relevant notice requirements
required by R 20(d) is to be found in Attachment H, particularly at p 79 of the Union’s
application (2022/2). That notice, appearing in the Herald Sun newspaper on 25 October
2021 refers to a meeting to be held for “members of the Victorian Divisional Branch
from 10.00am on 30" November via Videoconference, details to be sent out by Branch.”

The Port of Melbourne meeting was not included in the newspaper notice of 25 October
2021. Accordingly, the meeting of members held in the Branch Meeting Room in Ireland
St West Melbourne on 30 November 2021 was NOT a meeting which can be included for
the purposes of determining whether as required by R 20(e), the quorum of 10% of the
financial members of the Division in the aggregate is achieved.

There are other issues associated with the Port of Melbourne meeting particularly in
respect of any participation by Videoconference facility. At the outset, it was said that
the meeting would be joined by a number of members by Videoconference however (as
stated by the member attending the Melbourne Port meeting), there was no sign of
that occurring either in respect of their engagement in discussion and debate OR of any
engagement in the formal voting process that was undertaken. (see paragraph x).

| refer to the Registered Organisations Commission (ROC) Guidance Note GN 053 / 31
March 2020, headed Guidance on Meetings of Committees of Management, Annual
General Meetings and other General Meetings during Coronavirus (COVID — 19)
restrictions.
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XXV.

XXVi.

XXVil.

XXViii.

XXiX.

In relevant terms the ROC indicated support for both in-person meetings and/or by way
of technology, as long as the technology enables social interaction and a ‘meeting of the
minds’. The GN indicated the use of technology to hold meetings still needs to provide
members with a reasonable opportunity to participate in the meeting.

The (ROC) GN 53/March 2020 broadly defines “reasonable opportunity” to include:
e members being able to participate in debate and ask questions;
e the ability to give their views and move amendments;

e voting (and the recording of votes) being done in such a way as to ensure
results are accurate.

In my observation, the conduct of the Sydney SMM did provide reasonable opportunity
to participate as broadly defined in the first two phrases above, however the formal
voting process could not be described as open and transparent such as to provide for
appropriate recording of votes, particularly of those online, in order to ensure results
were accurate.

Moreover, on the basis that the information and the photo provided by the member
who attended the Melbourne meeting is accepted (see paragraphs vii — xiii herein), the
circumstances of the Melbourne meeting become even more problematic. Members
involved in the joint Melbourne in-person / videoconference meeting were clearly not
afforded a reasonable opportunity to participate as broadly defined in the ROC General
Notice 53 /31 March 2020.

The reference to the combined in-person and videoconference Melbourne meeting in
Attachment G of the union’s application indicates there were 228 attendees. The entry
also indicates all 228 voted for all proposed Rule changes inclusive of outports Port of
Geelong, Port Lincoln and Port of Hastings. Port Lincoln is located in South Australia and
that entry is more a clerical error than anything else.
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XXX.

XXXi.

XXXil.

XXXiii.

XXXiV.

XXXV.

Three regional port meetings were held in Victoria, including Portland, Geelong Port
and Western Port (Hastings). Within Attachment 1: Victorian Branch Special Meeting,
are photos of the so-called outport meetings including — photos of Portland, said to
be the first of the Victorian meetings, the Geelong meeting being the third, and the
Western Port meeting being the fourth. The unnamed 2" meeting was Melbourne
itself.

The photos clearly show the attendance at Portland to be approximately 14, Geelong,
approximately 21, Western Port, approximately 36, making a total of approximately 71
attendees between the three regional meetings.

Responsibility for the determination of the location of meetings at ports other than
those listed under R 21(a) for the purposes of Special Meetings of Members, lies with
the Divisional National Executive Officers as per R 20(c). The National Office Circular
142/2021 indicates on page 2 the only port so listed was that of Darwin.

It appears from the second paragraph on page 1 of National Office Circular 142/2021
that other than for the Port of Darwin, responsibility for determining and scheduling
the SMM and also the AGM to follow, for ports other than those listed in R 21(a) was
divested to Branch Officials. Such a decision places the Division in breach of the
provisions of R 20 (c).

Attachment H to the Union’s application for certification of the alteration to the
Divisional Rules includes evidence of the relevant newspaper notices required under R
20(d) for each of the locations involved in the Special Meeting of Members.

It’s previously explained within paragraph xxi herein, that there is no such notice for the
Port of Melbourne Meeting held on 30 November. It is also the case that no such
newspaper notices are included in Attachment H in respect of the Portland meeting on
29 November, the Geelong meeting on 1 December and the Western Port meeting on 2
December.




15

XXXVi.

KXXVii.

For the reasons explained in paragraph xxxiv above , the meetings of members held in
the regional Victorian Ports of Portland, Geelong and Western Port Branch were NOT
meetings which can be included for the purposes of determining whether as required by
R 20(e), the quorum of 10% of the financial members of the Division in the aggregate is
achieved.

IN SUMMARY:-

e As explained in paragraph xxxiv herein, the in-person Melbourne Port meeting was
NOT a meeting which can be included for the purposes of determining whether as
required by R 20(e), the quorum of 10% of the financial members of the Division in
the aggregate, is achieved.

e Asexplained in paragraphs xxxv above , the meetings of members held in the
regional Victorian Ports of Portland, Geelong and Western Port were NOT meetings
which can be included for the purposes of determining whether as required by R
20(e), the quorum of 10% of the financial members of the Division in the aggregate
is achieved.

e Asexplained in paragraph xxv herein, particularly as it relates to members involved
in the videoconference aspect of the combined not being afforded a reasonable
opportunity to participate in the meeting as broadly defined in the ROC General
Notice 53 /31 March 2020, that aspect of the Melbourne Port meeting was NOT a
meeting which can be included for the purposes of determining whether as
required by R 20(e), the quorum of 10% of the financial members of the Division in
the aggregate is achieved.

(5)

Fremantle

Yes

80

346

70

Attached to this submission at Attachment 4: MUA WA Branch (Fremantle) Special
Meeting, is a copy of page 4 of the November edition of the WA Divisional Branch
Industrial Newsletter to members which purports to support the statement above
indicating that more than 300 people attended the AGM on the morning of 30
November which had been preceded by the Special Meeting of Members and in respect
of which, the entry for the WA records that 346 attended the meeting and voted in
support of the proposed alteration to the Divisional Rules.
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vi.

Also, within Attachment 4 is also a photo of the same meeting taken by a member who
attended and remained for the duration of both meetings. The number of attendees
shown in the much clearer photo taken by the member indicate a substantially lower
attendance for the Fremantle meeting than that nominated in Attachment G to the
Division’s application. The member reports that he counted the number of attendees
including a small number of members who remained standing at the back of the
meeting room and the number of Officials who sat at the front table.

Looked at comparatively, it’s clear both photo’s relate to the same meeting. The
meeting took place in the main function room at the East Fremantle Football Club and
the last time it was hired was for the purposes of conducting the SMM/AGM in
November 2020. The podium and the positioning of the officials at the front table is the
same in both photos. The Divisional Branch Secretary is positioned 2" from the podium
in both photos. He is wearing the same grey hoody jacket in both. The positioning of the
display cabinets is the same in each photo.

The member is very certain there were approximately 70 people in attendance. He has
read the report in the aforementioned Branch Newsletter and viewed the picture
posted on page 4. He acknowledges the possibility of an error margin of two or three
maximum although he was particularly careful to be accurate in his count as requested.

He is particularly adamant that the figure of 300 + quoted in the Branch newsletter is
simply not correct. His view is that the page 4 picture is somewhat distorted and
appears to be out of focus towards the back of the meeting if not “doctored” in some
way.

The member arrived at the meeting prior to commencement, there was a small knot of
people at the entrance to the function room where the meeting was to be held. People
were walking freely into the room and taking a seat. There was no attendance book, nor
was anybody asked for their ID. There was a table at the side of the entrance to the
meeting room with a computer on it, although nobody sat at the table nor was the
computer used that he could see.




17

Vii.

viii.

Xi.

Xii.

The number of chairs laid out in advance of the meeting was not much more than the
number of attendees although there did appear to be more empty chairs to the front
which could have related to the desire by some to apply the social distancing
recommendations operating in WA. There was no formal count of the number of
attendees, nor was a figure stated from the Officials running the meeting.

The WA Divisional Deputy Branch Secretary was the main speaker who explained the
proposed Rule changes and spoke to a slide show on the large screen facing the
meeting. A staff member sat to the side operating the computer during the slide show.

Following the slide show and explanation there wasn’t much discussion from the floor
to speak of. One of the Officials at the table was the Chairperson for the meeting, he
called for someone to move a motion supporting the proposed changes, and then asked
for someone to second the motion. After a slight pause, the Chairman said, “All those in
favor” and a number of hands went up, some said aye. The Chairperson then asked for
those against, no hands went up. The Chairmen rather quickly said Carried unanimously
and that was it.

There was no actual count of those who voted in favor. There was only one or two
votes involved, one being for a new woman position and a new position for an
Indigenous representative. There was a quick explanation that the rules meeting was
finished and the screen showed this was the commencement of the AGM.

Neither the information contained with Attachment G to the Union’s application (nor for
what is worth does the pictorial display of the meeting on page 4 of the WA Divisional
Branch Newsletter to members), provide credible evidence of an accurate record of
attendance and voting returns at the Fremantle meeting and to that extent, the Rules
governing alterations to the Divisional Rules have not been followed. Therefore, the
Fremantle meeting is voided for the purpose of calculating the aggregate vote as per R
20(e).

Further, the photo and information provided by the member who attended the meeting
indicates the required quorum for the Fremantle meeting was not achieved and to that
extent, the Rules governing the alteration to the Divisional Rules have not been followed
and for that reason also, the Fremantle meeting is voided for the purpose of calculating
the aggregate vote as per R 20(e).
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(6)

For the sake of completeness and accuracy, this meeting was the subject of much
scrutiny as it was known by all concerned that it would be. There was no official count
either in respect of attendance OR voting returns. There was an attendance book and
during the meeting attendees were given a verbal reminder to sign the book if they had
not already done so. A number of members unofficially counted attendance and agreed
on a figure of around 85 in attendance. At the end of the meeting, they checked the
attendance book. There were 81 signatures. There were approximately 7 - 10 non-voting
life/retired members present and it is believed the lesser attendance figure of 72
recorded for the Brisbane meeting within Attachment G of the Union’s application
reflects that latter situation. Nobody opposed the motions in respect of the alterations
to the Divisional Rules.

Attachment 3: MUA South Australian Branch (Adelaide) Special Meeting includes a
copy of the photo of the Adelaide meeting posted on the Union website/social media
platform.

This photo clearly shows approximately 42 attended the meeting.

Accordingly, Attachment G to the Union’s application does not accurately record
attendance and voting returns at the Adelaide meeting and to that extent, the Rules
governing alterations to the Divisional Rules have not been followed. Therefore, the
Adelaide meeting is voided for the purpose of calculating the aggregate vote as per R
20(e).

Additionally, the photo indicates the required quorum as per Rule 21(a) for the Adelaide
meeting was not achieved and to that extent the Rules governing the alteration to the
Divisional Rules have not been followed and for that reason also, the Adelaide meeting
is voided for the purpose of calculating the aggregate vote as per Rule 20(e).

Brisbane Yes 60 72 72
(7) i.
Adelaide Yes 60 81 42
ii.
V.
vi.
(8) i.
Port
Kembla Yes 40 54 31

Attachment 8: MUA SNSW Branch (Port Kembla) Special Meeting, includes a photo of
the Port Kembla meeting posted on the Union website/social media platform.

This photo clearly shows approximately 31 attended the meeting.
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(9)

Devonport

Yes

30

87

68

Accordingly, Attachment G to the Union’s application does not accurately record
attendance and voting returns at the Port Kembla meeting and to that extent, the Rules
governing alterations to the Divisional Rules have not been followed. Therefore, the Port
Kembla meeting is voided for the purpose of calculating the aggregate vote as per R
20(e).

Additionally, the photo indicates the required quorum as per Rule 21(a) for the Port
Kembla meeting was not achieved and to that extent the Rules governing the alteration
to the Divisional Rules have not been followed and for that reason also, the Port Kembla
meeting is voided for the purpose of calculating the aggregate vote as per Rule 20(e).

Attachment 2: MUA Tasmanian Branch (Devonport) Special Meeting, includes a photo
of the Devonport meeting posted on the Union website/social media platform.

This photo clearly shows approximately 68 attended the meeting.

Accordingly, Attachment G to the Union’s application does not accurately record
attendance and voting returns at the Port Kembla meeting and to that extent, the Rules
governing alterations to the Divisional Rules have not been followed. Therefore, the
Devonport meeting is voided for the purpose of calculating the aggregate vote as per R
20(e).
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iy AUBTRALLA

FairWork
2 March 2022 Commission

Paddy Crumlin

National Divisional Secretary

The Maritime Union of Australia Division

Construction, Forestry, Maritime, Mining and Energy Union

cc: Ms Wendy Carr, National Legal Director, MUA Division, CFMMEU

Dear Mr Crumlin

Notification of alterations to the rules of The Maritime Union of Australia Division of the
CFMMEU (R2022/2)

| acknowledge receipt on 6 January 2022 of your notification under section 159 of the Fair Work
(Registered Organisations) Act 2009 (the RO Act) of alterations to the rules of The Maritime Union
of Australia Division (the MUA Division) of the Construction, Forestry, Maritime, Mining and Energy
Union (R2022/2). | also acknowledge receipt of the Declaration made under regulation 126(2) of
the Fair Work (Registered Organisations) Regulations 2009 (the regulations).

| have had an opportunity to consider the materials lodged, and request further information in
relation to the substance of the alterations, as well as in relation to the steps taken to make the
alterations.

Creation of Assistant National Secretary positions

The alterations create two Assistant National Secretary positions, one woman and one a first
nations person.

1) Whether contrary to law

Section 159(1)(b) of the RO Act provides that an alteration to rules of an organisation does not
take effect unless, among other things, the General Manager has certified that in their opinion, the
alteration is not otherwise contrary to law. The Sex Discrimination Act 1984 (Cth) (SDA) and the
Racial Discrimination Act 1975 (Cth) (RDA) prohibit discrimination on the bases of sex and race
respectively. However, special measures are lawful if the purpose is to achieve substantive
equality for women (s.7D of the SDA) or to secure adequate advancement of a racial or ethnic
group (s.8 of the RDA).

On their face, the alterations appear to discriminate on the bases of sex and race, as defined in the
SDA and RDA. Point 5 of your Declaration states that the MUA Division has a commitment to
ensuring women and first nations representation and that the National Councillors have affirmed
continued support for affirmative representation across the maritime industry to address the under
representation of women and first nations people, suggesting that the alterations may be ‘special
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measures’. | therefore request:

¢ Evidence of the need within the MUA Division for each of the special measures (i.e.
evidence of underrepresentation of women and firsts nations people); and

¢ An explanation of how the creation of the two Assistant National Secretary positions will
achieve substantive equality for women and advancement of first nations people.

| draw to your attention Jacomb v Australian Municipal Administrative Clerical and Services Union
(2004) 140 FCR 149 in which Crennan J discusses the meaning of special measures in the SDA
and RDA, and their application to special measures for women in a registered organisation.

2) Whether the alterations comply with the RO Act

Section 159(1)(a) of the RO Act provides that an alteration to rules of an organisation does not
take effect unless, among other things, the General Manager has certified that in their opinion, the
alteration complies with and is not contrary to the RO Act. Section 142(1)(d) provides that the rules
of an organisation must not discriminate between applicants or members of the basis of, among
other things, sex and race. Unlike the SDA and the RDA, the RO Act does not define ‘discriminate’.

| draw your attention to the observations of Gaudron J in Street v Queensland Bar Association &
Ors [1989] 168 CLR 461 at 570-571 and the Delegate of the General Manager of the FWC in
APESMA [2017] FWCD 4034 at [36] to [38] regarding statutory provisions which prohibit
discrimination but leave discrimination otherwise undefined (as per the RO Act and in
contradistinction to the SDA and RDA).

On their face, the alterations appear to discriminate on the bases of sex and race. | therefore invite
a submission as to whether the differential treatment of women and first nations members renders
the rule alterations discriminatory, and in doing so | request that the submission addresses:

why differential treatment is required, and include evidence in support;

what the differential treatment aims to achieve;

that the differential treatment does not result in discrimination against other members; and
explains how the differential treatment meets the objects of the RO Act and promotes the
intentions of Parliament in enacting the RO Act (s.5 of the RO Act).

Actions taken to alter the rules

Alterations to the rules of organisations do not take effect, unless the General Manager has
certified, among other things, that in their opinion the alterations have been made under the rules
of the organisation (s.159(1)(c) of the RO Act). The RO Act requires the General Manager to be
positively satisfied of this.

As you are aware the FWC has received information alleging that the alterations were not made
under the rules of the MUA Division of the CFMMEU. The information received is sufficient to raise
doubt therefore, in order for the General Manager to be positively satisfied that the alterations were
made under the rules, a statutory declaration addressing the following points is requested.

1) Whether the Melbourne meeting was properly convened
Notice of meetings

For meetings to have effect, required notice must be given (see chapter 3 of Joske’s ‘Law and
Procedure at Meetings in Australia’).

Relevant rules

The MUA Divisional Rules require rule alterations to be endorsed at a Special Meeting of

members. Rule 20(d) provides that notice of the times, places and business to be transacted at a
Special Meeting shall be inserted in a daily newspaper circulating in each port where the meeting
is to be held at least three days before the date of the meeting and shall be posted in the office of



each Divisional Branch.
Information received by the FWC

Attachment G to your Declaration lists the meetings which, in the aggregate, form the Special
Meeting of members for the purpose of endorsing the rule alterations. The Victorian meeting is
listed as via videoconference and in-person in West Melbourne. The record of votes in this
Attachment includes votes taken at the Port of Geelong, Port Lincoln and Port of Hastings.

Among the materials attached to your Declaration is a copy the notice of the Victorian meeting
published in the Herald Sun in accordance with rule 20(d). This notice states that the meeting will
be held by videoconference, with Zoom details to be provided by the Branch and does not list the
West Melbourne, Port of Geelong, Port Lincoln and Port of Hastings as venues for the meeting.

The FWC has received information asserting that some members did not receive the details of the
videoconference but did receive an SMS message that the meeting would be held in-person at
West Melbourne. The FWC has also received photos of what are purported to be in-person
meetings of the Victorian members for the purpose of the Special Meeting of members at West
Melbourne, Geelong, Portland and Western Port (copies of which were forwarded to the MUA
Division by email on 18 February 2022).

Request for a statutory declaration providing further information

In order for the General Manager to be satisfied that the alterations were made under the rules of
the Division, please provide a statutory declaration which addresses:

1) When and how Victorian members were provided with the videoconference details of the
meeting;

2) The locations of the Victorian Branch meetings;

3) If the location(s) differ from that in the notice published in the Herald Sun, whether the
Victorian meeting was properly convened, and if not, was the irregularity condoned.

2) Was the Victorian meeting a meeting?

The Full Bench of the FWC has acknowledged that meetings do not need to be in-person, as long
as the meeting allows a ‘meeting of the minds’ (see LCR Mining Group Pty Ltd v CFMMEU [2016]
FWCFB 400at [44] to [51]). For a ‘meeting of the minds’ to occur participants need to be afforded
the opportunity to engage in debate and vote on resolutions.

Information received by the FWC

As noted above, the notice of the Victorian Branch meeting listed in the Herald-Sun stated that the
meeting would be held by videoconference.

The FWC has been advised that it was announced at the West Melbourne meeting that they would
be joined by members via Zoom. The FWC has also been advised that the during the course of the
meeting, the Zoom participants were not offered the opportunity to participate in discussion or
debate, nor were the motions regarding the rule alterations put to the Zoom participants.

Request for a statutory declaration providing further information

In order for the General Manager to be satisfied that the alterations were made under the rules of
the Division, please provide a statutory declaration which addresses:

1) Whether the Zoom participants in the West Melbourne meeting were afforded the
opportunity to participate in discussion and debate;

2) Whether the Zoom participants in the West Melbourne meeting voted on the rule alteration
resolutions;

3) If the Zoom participants were not able to participate in debate and not able to vote on the
resolutions, whether they were ‘present’ at the meeting; and

4) How many members were present at the West Melbourne meeting.



3) Whether the Special Meeting of members was quorate

According to Joske (2012, page 35) a quorum must be present at the commencement of the
meeting and continue throughout.

Relevant rules

Rule 20(e) provides that the number of financial members required to form a quorum for a Special
Meeting of members shall be in the aggregate 10 percent of the financial members of the Division.

Rule 21(a) sets out the quorum required for eight ports at which the Special Meeting of members
must be held.

Information received by the FWC

Attachment G to your Declaration lists the number of attendees at each location where the Special
Meeting of members was held. On the assumption that the attendees are financial members
entitled to vote at the Special Meeting of members, the numbers appear to meet the quorum
requirements as specified in rules 20(e) and 21(a).

The FWC has been provided with what purports to be photos of:

¢ Meetings at West Melbourne, Portland, Geelong and Western Port, which in the aggregate
purport to be the Victorian Branch meeting held for the purpose of the Special Meeting of
members

The Devonport meeting held for the purpose of the Special Meeting of members

The SA Branch meeting held for the purpose of the Special Meeting of members

The WA Branch meeting held for the purpose of the Special Meeting of members

The NNSW Branch meeting held for the purpose of the Special Meeting of members

The Sydney Branch meeting held for the purpose of the Special Meeting of members

The Southern NSW Branch meeting held for the purpose of the Special Meeting of
members

Copies of these photos were forwarded to the MUA Division by email on 18 February 2022.

The information accompanying the photos allege that they provide an indication of the number of
persons in attendance at each the respective meeting, which at most locations, is significantly less
than listed in Attachment G referred to above.

The FWC has also been advised that accurate records of attendees were not kept at most of the
meetings, and that membership details of attendees were not checked to ascertain whether
attendees were entitled to be counted for the purpose of a quorum.

Request for a statutory declaration providing further information

In order for the General Manager to be satisfied that the alterations were made under the rules of
the Division, please provide a statutory declaration which addresses:

1. Whether records of attendees, including attendees via Zoom, were taken at all the
meetings that comprised the Special Meetings of members;

2. Whether the number of attendees at each meeting listed in Attachment G to your
Declaration represents the number of financial members entitled to be counted for the
purpose of the required quorum. If not, please provide the number of financial members
entitled to be counted for the purpose of the required quorum; and

3. Whether the photos listed above are of meetings held for the purpose of the Special
meeting of members, and if so, please provide an explanation for the disparity in the
numbers of attendees listed in Attachment G and the photos.

4) Whether the required majority in favour of the alterations was met
Relevant rules

Rule 20(b)(ii) provides that for a motion to be carried, a majority of the votes cast (in the aggregate)
must be in favour of the motion, and that in each of a majority of Divisional Branches, a majority of
votes cast must be in favour.



Information received by the FWC

Attachment G to your Declaration records the number of votes in favour and against the motions to
alter the rules for each of the Branches.

The FWC has also received information alleging that a record of the actual votes in favour of the
resolutions was not taken at the meetings (i.e. if an attendee abstained, it was included as a voter
in favour of the motion and that persons not entitled to vote were included).

Request for a statutory declaration providing further information

In order for the General Manager to be satisfied that the alterations were made under the rules of
the Division, please provide a statutory declaration which addresses:

1. Whether persons not entitled to vote were excluded from voting;

2. Whether the number of votes in favour of the motions were recorded; and

3. Confirm whether the number of votes in favour of the motions to alter the rules is as stated
in Attachment G to your Declaration.

| request that the | further information provided in the form of statutory declaration by 5pm Friday
11 March.

If you have queries regarding this correspondence | can be contacted on 03 8656 4574.

Yours sincerely

Eve Anderson

Senior Adviser

Registered Organisations Section
Fair Work Commission



Eve Anderson

Sent: Thursday, 14 April 2022 4:30 PM

To: Eve Anderson

Subject: Notification of alterations to the rules of The Maritime Union of Australia Division of the
CFMMEU (R2022/2)

Attachments: Statutory Declaration Crumlin.P 140422 executed.pdf

Dear Eve,

Notification of alterations to the rules of The Maritime Union of Australia Division of the CFMMEU (R2022/2)

| refer to your letter in the above matter to Mr Crumlin dated 2 March 2022 seeking further information in response
to a submission to the Commission by Mr Graham Young.

As previously advised Mr Young is not a member and has never been a member of what was known as the MUA or
the MUA Division of the now CFMMEU. Mr Young has no interest whatsoever in the rule alterations of the MUA
Division and any rule alterations do not affect him in any way.

The submission by Mr Young is part of an ongoing political campaign against the MUA which has been the subject of
previous correspondence to the FWC and the ROC. The submission by Mr Young is replete with inaccuracies and is
largely uncorroborated. He relies on photographs to which he has no personal knowledge of when they were taken,
and information provided to him from other persons which are unable to be verified.

That information largely forms the basis of his submission which is said to raise doubt that the alterations were
made under the rules.

Notwithstanding, the MUA is happy to provide a response to the request for further information and to that end |
attach a statutory declaration by the National Secretary Paddy Crumlin addressing the actions taken to alter the
rules.

The proposed rule changes are simple rule changes that do not involve a change to the MUA’s eligibility rules. The
processes for a rule change are high bar given any changes require a majority of votes of members provided that in
each of a majority of Divisional Branches the motion also receives a majority of the votes cast and shall be in the
aggregate 10 percent of the financial members of the Division.

For the purposes of votes cast to change the rules at the Special Meeting of members, the majority required was
1169 eligible votes. As is evident from the revised number of votes cast, in which only 2 persons voted against the

proposed rule changes, the votes in favour were 1357.

| note that the Commission has also requested a submission as to whether the alterations are contrary to law and
whether they comply with the RO Act.

That submission is being prepared by one of my legal officers however she has been off sick for the past week and
has not able to complete it by today’s date. Therefore, | would ask that the date for that part of the requested
information be extended to next Friday 22 April 2022.

Please do not hesitate to contact me if you require further information.

Regards,

Wendy Carr
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Commonwealth of Australia
STATUTORY DECLARATION
Statutory Declarations Act 1959

' Padraig Crumlin, of 365 Sussex Street, Sydney, NSW 2000, National Secretary,

make the following declaration under the Statutory Declarations Act 1959:

2

1) lam the National Secretary of the Maritime Division of the Construction, Forestry, Maritime,

2)

3)

4)

5)

6)

Mining and Energy Union (MUA Division).

On 6 January 2022 | caused an application to be lodged with the Fair Work Commission to

alter the MUA Division’s rules.

In accordance with regulation 126 of the Fair Work (Registered Organisations) Regulations
2009 and section 159(1) of the Fair Work (Registered Organisations) Act 2009 (RO Act), |
signed a declaration dated 6 January 2022 attesting to certain matters, including that a
quorum of the Special Meeting of members had voted in favour of the proposed rule

changes.

In accordance with Rule 21 of the Division’s rules, the results of the voting at the Special
Meeting were forwarded by each Divisional Branch Secretary as set out in Attachment G
to my declaration. The votes for and against the proposed rule changes are recorded in
Attachment G.

The proposed rule changes seek to create two Assistant National Secretary positions, one

woman and one a first nations person.

The Fair Work Commission (FWC) has requested further information in relation to the

substance of the alterations, as well as in relation to the steps taken to make the alterations.

Special Meetings and AGMs

7) On 21 October 2021 National Council resolved that the Special Meeting of members and

the Annual General Meeting of Members of the Division for the year of 2021 shall be held

on dates in November and December as required by Branches.

8) The Special Meetings and AGMs were held around the country in November and

December. The Special Meetings were held prior to the AGMs to consider the proposed

rule changes.



1. Whether the Melbourne meeting was properly convened

9) | am informed by Victorian Branch Secretary Shane Stevens and believe the following

matters:

1)

Victorian members were provided with the videoconference details of the meeting
via email which was sent to all members of the Victorian Branch (2077) on 28
October 2021. The email contained a link to join the Zoom meeting. The content of
that email is attached and marked as PC1. Victorian members were further provided
with the video conference details of the meeting via SMS at 10:10 am on 29
November 2021 and at 8:25 am on 30 November 2021. Both SMS messages
contained a link to join the Zoom meeting. The content of the SMS messages is
attached and marked as PC2.

2) The Victorian meetings were held at the Colts Cricket Club, Henty Park, Portland
VIC on 29 November 2021; 46-54 Ireland Street, West Melbourne and via Zoom on
30 November 2021; 6 Gheringhap Street, Geelong on 1 December 2021; and
Westernport Rooms (Grouse House) 225 Marine Parade, Hastings, VIC on 2
December 2021.
3) The locations of the regional meetings in Victoria were notified to members in those
locations as follows:
a. Notice of the Geelong AGM meeting was sent to members in the Geelong
area via email on 25 November 2021 and via SMS on 25 and 30 November
2021.
b. Notice of the Portland AGM meeting was sent to members in the Portland
area via email on 10 November and 25 November 2021 and via SMS on 25
November 2021.
c. Notice of the Hastings AGM meeting was sent to members from the Hastings
area via email on 25 November 2021 and via SMS on 25 and 1 December
2021.
Copies of the notices and SMS messages are attached and marked as PC3.
2, Was the Victoria meeting a meeting?

10) | am informed by Victorian Branch Secretary Shane Stevens and believe the following

matters:

1)

The Zoom participants at the West Melbourne meeting were afforded the opportunity
to participate in discussion and debate. At the Special Meeting Deputy National
Secretary Warren Smith who was in attendance in person, reported on the proposed

rule changes which were identified to the meeting. Mr Smith used a large screen for



2)

3)

4)

a power point presentation to take members through the proposed rule change. A
copy of the power point presentation is attached and marked as PC4.

At the conclusion of the report and in accordance with meeting procedure, the Chair
called for a mover and a seconder and put the proposed rule changes to the meeting
for endorsement. There was no opposition to the proposed rule changes and the
motions to endorse the rule changes were passed.

Those participants attending via Zoom were able to view the presentation. Mr Smith
spoke directly to Zoom attendees via his laptop. At the end of the presentation,
participants at both the meeting and on Zoom were able to ask questions or make
comments. There were no questions or comments from members.

There was a total of 131 members present at the West Melbourne meeting, of which
130 voted in favour of the proposed rule changes. Mr Smith did not participate in the
vote. There were 68 eligible voting members in person and 62 eligible voting
members on Zoom. The resolution for the rule changes were endorsed with no

opposition.

3. Whether the Special Meeting of members was quorate

Sydney Branch meeting

11) I am informed by Sydney Branch Secretary Paul Keating and believe the following matters:

1)

2)

3)

The Sydney meeting was held in person and via Zoom. The Zoom participants were
logged in as both ‘unique identifiers’ and ‘site identifier's’. The Sydney Branch
Administrator and another admin employee managed the records of participants in
person and via Zoom. The Branch Administrator and admin employee each had a
full financial membership list and checked off attendees as they entered the meeting
room. The Deputy Branch Secretary obtained a list of all Unique users from Zoom.
There were also site meetings in which a user dialled in to Zoom. At each of the
sites there was a union representative (official, organiser and delegates) who
recorded the attendees at each site. The list of attendees both unique users and site
users were provided to the Branch Administrator who prepared the record of
attendees.

The number of attendees at the Special Meeting listed in Attachment G does not
represent the number of financial members entitled to be counted for the purpose of
the required quorum due to inadvertent counting errors by the Branch Administrator.
The correct number of financial members entitled to be counted for the purpose of
the required quorum is 389.

The photo posted on the Union’s website/social media platform represents the
approximate number of persons present at the Special Meeting although it is
unknown at what time the photo was taken. The disparity in the number of attendees
listed in Attachment G is due to an inadvertent counting error by the Branch

Administrator in which some site users were added to the numbers for the in-person



meeting and the full list for one site had not been recorded correctly. A reconciliation
audit undertaken by the Branch Administrator and the errors have been rectified. A

copy of the reconciliation audit is attached and marked as PC5.

Northern Territory Branch meeting

12) | am informed by Northern Territory Branch Secretary Andy Burford and believe the
following matters;

1) The record of attendees was by way of head count and attendance register. Not
all attendees signed the attendance register. The record of the attendees was
noted in the minutes. A copy of the attendance register is attached and marked
as PC6.

2) The number of attendees at the Special Meeting listed in Attachment G
represents the number of financial members entitled to be counted for the
purpose of the required quorum.

3) The photo posted on the Union’s website/social media platform is not of the
Special Meeting of members. The photo was taken after the conclusion of the
Special Meeting and AGM and does not represent the number of members who
were in attendance during the meetings. The photo depicts members who

remained for lunch.

Southern NSW Branch meeting

13) | am informed by Southern NSW Branch Secretary Michael Cross and believe the following
matters:

1) The attendees, including attendees on Zoom were recorded by way of head count
and from the screen and noted in the minutes.

2) The number of attendees at the Special Meeting listed in Attachment G represents
the number of financial members entitled to be counted for the purpose of the
required quorum.

3) The photos posted on the Union’s website/social media platform are not of the
Special Meeting of members. The photos were taken after the completion of the
Special Meeting and AGM and do not represent the total number of members who

were in attendance during the meetings.

Tasmanian Branch meeting

14)1 am informed by Tasmanian Branch Secretary Jason Campbell and believe the following
matters:

1) Both the MUA QR COVID check in and the Paranaple QR COVID check in was used

to record people attending. Not all attendees signed in using the MUA QR COVID



2)

3)

check in. In addition, two head counts were taken by two MUA employees and cross
checked. The number of attendees were recorded in the minutes

The number of attendees at the Special Meeting listed in Attachment G represents
the number of financial members entitled to be counted for the purpose of the
required quorum.

Some of the photos posted on the Union’s website/social media platform were taken
prior to the official commencement of the Special Meeting at 10 am. The staged
group photo was taken after the Special Meeting and AGM. The photos show
approximately 83 people at the time the photos were taken. There were 100 chairs
provided for the meeting of which 4 were used for the Officials at the front of the

room.

Western Australia Branch meeting

15) | am informed by WA Branch Secretary Will Tracey and believe the following matters:

1)

2)

3)

The attendees were recorded by way of an electronic scanner of the members
membership card. The details of attendees were compiled on to a spreadsheet. A
copy of the spreadsheet is attached and marked as PC7.

The number of attendees at the Special Meeting do not represent the number of
financial members entitled to be counted for the purpose of the required quorum as
listed in Attachment G to my declaration due to an inadvertent counting error in
which 2 unfinancial members and 11 life members who were ineligible to vote were
counted. The correct number of financial members entitled to be counted for the
purpose of the required quorum is 335.

The photo printed in the WA Branch newsletter was taken prior to all members
arriving for the Special Meeting. It does not capture all persons in the room as there
were people to the side of the hall in the promotional area, at the back of the hall
and outside the hall entrance in the terraces who hadn’t yet entered the room. There
are clearly well in excess of the 70 people as alleged by Mr Young. The second
photo was not taken by a member but rather was taken by the Electorate Officer for
Kyle McGinn MLC and is posted on Mr McGinn’s Facebook profile. The photo was
taken when Mr Ginn was addressing the meeting, which was after the conclusion of

the Special Meeting and AGM and does not capture the entire room.

Northern NSW Branch Meeting

16) | am informed by Northern NSW Branch Secretary Glen Williams Branch and believe the

following matters:

1.

The attendees, including attendees on Zoom were recorded by way of head count

and from the screen and noted in the minutes.



2.

The number of attendees at the Special Meeting listed in Attachment G represents
the number of financial members entitled to be counted for the purpose of the
required quorum.

It is not known at what time the photo posted on the Union’s website/social media
platform was taken. The photo does not capture all the attendees of the Special
Meeting of members. It is a snapshot view taken at an angle of a large meeting room

and doesn’t capture all the members in attendance at the Special Meeting.

South Australian Branch meeting

17) 1 am informed by South Australian Branch Secretary Brett Larkin and believe the following

matters:

1)

2)

3)

The attendees, including attendees on Zoom were recorded by way of head count
and from the screen and noted in the minutes.

The number of attendees at the Special Meeting listed in Attachment G represents
the number of financial members entitled to be counted for the purpose of the
required quorum.

The photos posted on the Union’s website/social media platform are not photos of
the Special Meeting of members. The photos were taken towards the conclusion of
the AGM which was held after the Special Meeting.

West Melbourne meeting

18)1 am informed by Victorian Branch Secretary Shane Stevens and believe the following

matters:

1.

The record of attendees at the in-person meeting was by way of head count and
attendance register. Not all attendees signed the attendance register. A record of
attendees was noted at the meeting. A copy of the attendance sheet is annexed and
marked as PC8. The number of participants who attended via Zoom for the West
Melbourne meeting were displayed on the Zoom screen and attendees were noted
from the screen.

The number of attendees at the Special Meeting listed in Attachment G represents
the number of financial members entitled to be counted for the purpose of the
required quorum.

The photos provided to Mr Young do not depict the entire meeting room. Photograph
1 depicts the backs of the majority of the participants and in the very foreground is
the walkway that provides access to and from the front entrance, the rear entrance,
bathroom, kitchen, and bar. What the photographs do not show is the number of

participants situated beyond the walkway.



Geelong meeting

19)| am informed by Victorian Branch Secretary Shane Stevens and believe the following
matters:

1. The attendees were recorded by way of head count and noted at the meeting.

2. The number of attendees at the Special Meeting listed in Attachment G represents
the number of financial members entitled to be counted for the purpose of the
required quorum.

3. The photo posted on the Union’s website/social media platform was taken after the
conclusion of the Special Meeting and AGM outside the meeting room and is clearly

not a photo of the Special Meeting of members.

Hasting’s meeting

20)| am informed by Victorian Branch Secretary Shane Stevens and believe the following
matters:

1. The attendees were recorded by way of head count and noted at the meeting.

2. The number of attendees at the Special Meeting listed in Attachment G represents
the number of financial members entitled to be counted for the purpose of the
required quorum.

3. The photo posted on the Union’s website/social media platform was taken after the
conclusion of the Special Meeting and AGM outside the meeting room and is clearly

not a photo of the Special Meeting of members.

Portland Meeting

21)1 am informed by Victorian Branch Secretary Shane Stevens and believe the following
matters:

1. The attendees were recorded by way of head count and noted at the meeting.

2. The number of attendees at the Special Meeting listed in Attachment G represents
the number of financial members entitled to be counted for the purpose of the
required quorum.

3. The photo posted on the Union’s website/social media platform was taken before
the Special Meeting of members had commenced. Furthermore, the photo does not

capture the entire meeting room.

4, Whether the required majority in favour of the alterations was met

Sydney Branch Meeting

22) 1 am informed by Sydney Branch Secretary Paul Keating and believe the following matters:



Persons not entitled to vote were excluded from the voting.
The numbers of votes in favour of the motions was unanimous.
The number of votes in favour of the motions to alter the rules is not as stated in

Attachment G to my declaration. The correct number is 389.

Northern Territory Branch Meeting

23)1 am informed by Northern Territory Branch Secretary Andy Burford and believe the
following matters:
1. Persons not entitled to vote were excluded from voting.
2. The numbers of votes in favour and against the motions was recorded.
3. The number of votes in favour of the motions to alter the rules is as stated in

Attachment G to my declaration.

Southern NSW Branch Meeting

24) | am informed by Southern NSW Branch Secretary Michael Cross and believe the following
matters:
1. Persons not entitled to vote were excluded from voting.
2. The number of votes in favour of the motions was unanimous.
3. The number of votes in favour of the motions to alter the rules is as stated in

Attachment G to my declaration.

Tasmanian Branch Meeting

25) 1 am informed by Tasmanian Branch Secretary Jason Campbell and believe the following
matters:
1. Persons not entitled to vote were excluded from voting.
2. The number of votes in favour of the motions was unanimous.
3. The number of votes in favour of the motions to alter the rules is as stated in

Attachment G to my declaration.

Western Australian Branch Meeting

26) | am informed by Western Australian Branch Secretary Will Tracey and believe the following
matters;
1. Persons not entitled to vote were excluded from voting.
2. The number of votes in favour of the motions was unanimous.
3. The number of votes in favour of the motions to alter the rules is not as stated in
Attachment G to my declaration. The correct number of votes in favour of the

motions to alter the rules is 335.



Northern NSW Branch Meeting

27)1 am informed by Northern Territory Branch Secretary Andy Burford and believe the
following matters:
1. Persons not entitled to vote were excluded from voting.
2. The number of votes in favour of the motions was unanimous.
3. The number of votes in favour of the motions to alter the rules is as stated in

Attachment G to my declaration.

South Australian Branch Meeting

28) | am informed by South Australian Branch Secretary Brett Larkin and believe the following
matters;
1. Persons not entitled to vote were excluded from voting.
2. The number of votes in favour of the motions was unanimous.
3. The number of votes in favour of the motions to alter the rules is as stated in

Attachment G to my declaration.

Melbourne Meeting

29)1 am informed by Victorian Branch Secretary Shane Stevens and believe the following
matters:
1. Persons not entitled to vote were excluded from voting.
2. The number of votes in favour of the motions was unanimous.
3. The number of votes in favour of the motions to alter the rules is as stated in

Attachment G to my declaration.

Geelong Meeting

30) 1 am informed by Victorian Branch Secretary Shane Stevens and believe the following
matters:
1. Persons not entitled to vote were excluded from voting.
2. The number of votes in favour of the motions was unanimous.
3. The number of votes in favour of the motions to alter the rules is as stated in

Attachment G to my declaration.

Hastings Meeting
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3131 am informed by Victorian Branch Secretary Shane Stevens and believe the following
matters:
1. Persons not entitled to vote were excluded from voting.
2. The number of votes in favour of the motions was unanimous.
3. The number of votes in favour of the motions to alter the rules is as stated in
Attachment G to my declaration.

Portland Meeting

32)1 am informed by Victorian Branch Secretary Shane Stevens and believe the following
matters:
1. Persons not entitied to vote were excluded from voting.
2. The number of votes in favour of the motions was unanimous.
3. The number of votes in favour of the motions to alter the rules is as stated in
Attachment G to my declaration.

| understand that a person who intentionally makes a false statement in a statutory
declaration is guiity of an offence under section 11 of the Statutory Declarations Act 1959,
and | believe that the statements in this declaration are true in every particular.

Declared at 5 St Georges Basin  on ® the 14th of 7 April 2022

Before me,
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Email to all members
28/10/21

2pm

Shane Stevens

Jade Kemp

THE MARITIME UNION OF AUSTRALIA DIVISION

A Division of the Construction, Forestry, Maritime, Mining and Energy Union
NOTICE TO ALL MEMBERS of the VICTORIA DIVISIONAL BRANCH

ANNUAL GENERAL MEETING

Annual General Meeting to be held:
Tuesday 30" November 2021
9.30am Start

Via — Video Conferencing (details below) ***PLEASE NOTE*** This is subject to change with
restrictions easing in the coming weeks, allowing the branch to have members at the rooms. The
Branch will notify members of the changes as they are announced.

The Annual General Meeting of Members of the Division is being held to consider:

(i) The General Yearly Report of the Divisional National Council;
(ii) The Annual Financial Statement of the Division;
(iii) Motions by members notice which has been given in writing to the Divisional National

Secretary by close of business 11 November 2021

Video Conferencing

Topic: MUA Vic Branch - AGM 2021
Time: Nov 30, 2021 10:00 AM

There are 3 ways to participate:

2. Joinvia Link
Join Zoom Meeting click here:




3. Join by telephone (audio only)
One tap mobile
+61370182005 Australia
+61731853730 Australia
Dial by your location
+61 3 7018 2005 Australia
+61 7 3185 3730 Australia
+61 8 6119 3900 Australia
+61 8 7150 1149 Australia
+61 2 8015 6011 Australia

Find your local number:

All available members are required to attend.

In Unity

Shane Stevens

VICTORIA DIVISIONAL BRANCH SECRETARY

Maritime Union of Australia

A Division of Construction Forestry Maritime Mining & Energy Union
46-54 Ireland Street | WEST MELBOURNE | 3003

Ph: 03 9329 5477

M: 0498 291 340
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SMS to 2077 Vic members

29/11/2021
10.10am

Letter ID: 238302
Shane Stevens

Annette Brackenridge

Reminder— AGM tomorrow 30" Nov 2021, commencing 10.00am. Join via Zoom or attend at MUA
Rooms 46 Ireland St WEST MELB. Covid-19 Double Vaccination Required.



SMS to 2077 members
30/11/21

8.25am

Letter ID: Not saved
Shane Stevens
Annette Brackenridge

MUA AGM Today at 10.00am. In branch or join Zoom- ID: 834 8258 1164 Passcode: 815421
.



PC3

Email to Geelong Members
25/11/2021

Jade Kemp

THE MARITIME UNION OF AUSTRALIA DIVISION

A Division of the Construction, Forestry, Maritime, Mining and
Energy Union

NOTICE TO ALL MEMBERS of the Victoria DIVISIONAL
BRANCH

ANNUAL GENERAL MEETING
Victoria DIVISIONAL BRANCH
Annual General Meeting to be held:
Wednesday 1 December 2021 at 9:30am to 1:30pm

Geelong Maritime Union of Australia - Union Rooms - 6 Gheringhap St,
Geelong



SMS to Geelong Members
25/11/2021

Jade Kemp

MUA Geelong AGM-Wed 1% Dec 9.30am Geelong Union rooms 6 Gheringhap St, Geelong



SMS to Geelong Members
30/11/21

Sent by Annette

Reminder - MUA Geelong AGM — Tomorrow Wed 1% Dec 9.30am Geelong Union rooms 6
Gheringhap St, Geelong.



Email to Portland Members
10/11/2021

Jade Kemp

Notice of Portland AGM
Monday 29 November 2021
12pm
Colts Cricket Club

BBQ lunch and refreshments

Attending officials will include Shane Stevens - Branch Secretary,
David Ball- Deputy Branch Secretary, Robert Lumsden — Assistant

Branch Secretary and Aarin Moon — National Organiser.



REMINDER Email to Portland Members
25/11/2021

Jade Kemp

Notice of Portland AGM
Monday 29 November 2021
12pm
Colts Cricket Club

BBQ lunch and refreshments

Attending officials will include Shane Stevens - Branch Secretary,
David Ball- Deputy Branch Secretary, Robert Lumsden — Assistant

Branch Secretary and Aarin Moon — National Organiser.
James Stewart from Maritime Super will be attending the AGM. He

will also be available for appointments until Tuesday lunch time if
members can’t make the AGM. James’s mobile is 0424940732.



SMS to Portland Members
25/11/2021

Jade Kemp

MUA Portland AGM-Mon 29 Nov 12pm Colts Cricket Club, BBQ lunch and refreshments to follow



Email to Westernport Members
25/11/2021

Jade Kemp

THE MARITIME UNION OF AUSTRALIA DIVISION

A Division of the Construction, Forestry, Maritime, Mining and
Energy Union

NOTICE TO ALL MEMBERS of the Victoria DIVISIONAL
BRANCH

ANNUAL GENERAL MEETING
Victoria DIVISIONAL BRANCH
Annual General Meeting to be held:

Thursday 2" December 2021 at 10:00am to 2:00pm
Westernport Rooms (Grouse House) 225 Marine Pde, Hastings



SMS to Westernport Members
25/11/2021
Jade Kemp

MUA Westernport AGM-Thu 2" Dec 10am Westernport Union rooms 225 Marine Pde, Hastings



SMS to Westernport members
1/12/21

Sent by Annette Brackenridge

Reminder -MUA AGM Westernport Tomorrow Thu 2nd Dec. New start time 12pm. Westernport
Union Rooms 225 Marine Pde, Hastings.
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SUBMISSION IN SUPPORT OF PROPOSED ALTERATIONS TO THE RULES OF THE
MARITIME UNION OF AUSTRIALIA DIVISION OF THE CFMMEU (R2022/2)

Background

1. The Maritime Union of Australia (MUA) came about as an amalgamation of the
Seaman’s Union of Australia and the Waterside Workers’ Federation in 1993.
However, its roots go back to the 19" century and the formation of the first maritime

union in the world — the Seaman’s Union of Australia in 1872.

2. The MUA represents members across a number of industries including stevedoring,
shipping, port services, offshore oil and gas, ferries, and diving. Membership in these
industries has historically been predominately male. The union currently has 11,606
members with 831 being women and 1166 being first nations people, representing 7%

and 10% of total membership, respectively.

3. The union is governed by the members of the union in Annual General Meetings of
members and Special Meetings of members. Between these meetings the union is
governed by National Council whose role it is to govern, manage and exercise general

supervision over the affairs of the union.*

4. The composition of National Council is set out in rule 16 and relevantly provides for
twenty-two elected positions. There are currently twenty-three elected Officers by

virtue of there being two Assistant National Secretaries in accordance with rule 31(b).

5. Rule 31 sets out the Officers of the union who are elected from the membership of
which there are presently 31 Officers having been elected at the last Quadrennial

Elections.

6. Of the 23 Officers that make up the composition of National Council, there is one
woman who holds the office of National Women’s Representative. However, eligibility
for this office is open to all members of the union. Whilst the office of National Women’s
Representative is elected to represent the interests of all women members at meetings
of National Council,? the office does not have any powers and duties commensurate
with other Officers of the union. Furthermore, all other Officers of the union have

industrial responsibility in relation to members at either a National or Branch level.

1 Rule 15 of the registered rules of the Construction, Forestry, Maritime, Mining and Energy Union, the Maritime
Union of Australia Division.
2 |bid, Rule 30(f).



7. The MUA has a long history of activism in support of first nations peoples and gender
equality and has employed a first nations person in the role of Aboriginal and Torres
Strait Islander Coordinator and a woman in the role of National Woman’s Liaison
Officer. However, these positions are not involved in the governance of the union under

the union’s rules.

8. Atits National Council in June 2021, National Council discussed the future structure of
the MUA and reaffirmed its commitment to ensuring women and first nations
representation. National Council resolved that there should be amendments to the
rules of the union to increase both first nations peoples and women’s involvement in

the governance of the union.

9. National Council resolved to create two additional Divisional National Assistant
Secretary positions one to be eligible for nomination by a first nations person and the
other by a Woman the purpose of which was to provide for a level of participation by

women and first nation’s members in the governance and affairs of the union.

10. On 6 January 2022, the MUA notified the Fair Work Commission (FWC) under s159 of
the Fair Work (Registered Organisations) Act 2009 (RO Act) of altercations to the MUA

Divisional Rules (Notification of Proposed Rule Changes).

11. The inclusion of two Assistant National Secretary positions (one woman and one a first
nations person) within the MUA Divisional Rules was, as discussed above a resolution
made by the National Council of the MUA and supported by the majority of the union’s
membership through their endorsement of the proposed rule changes during the
Special Meeting of Members in 2021. The changes to the Divisional Rules were
endorsed by the majority of members reflecting the union’s commitment to advance
the representation of women and first nations people in the MUA Division and create

substantive equality between members of the union.

1) Whether contrary to the law

12. The Sex Discrimination Act 1984 (Cth) (SDA) and the Racial Discrimination Act 1975
(Cth) (RDA) prohibit discrimination on the basis of sex and race, respectively. It is the
union’s submission that the inclusion of the two elected leadership positions within the
MUA Division does not discriminate against any person on the basis of sex and/or
race, but rather, seeks to achieve substantive equality for women and advancement of

first nations people as members and leaders of the union.



13. The two Assistant National Secretary positions would be newly created positions and
would be in addition to the current elected positions accounted for in the Divisional
Rules. There will be no detriment or unfairness caused to the membership of the MUA
by creating these additional positions, as all current elected positions of the MUA
remain and would be open to all eligible members of the union. The inclusion of the
two additional Assistant National Secretary positions is the result of the union’s
commitment to achieving equality for women, under section 7D of the SDA, and for the

advancement of first nations people, under s8 of the RDA.

Assistant National Secretary — Woman
i. The members of the MUA Division support the advancement of female members within the

union

14. The membership of the MUA voted in favour of the proposed Assistant National
Secretary — Woman position, after it was presented to them at the Special Meeting of
Members 2021 as a National Council recommendation. In its meeting in June 2021,
National Council reaffirmed its continued support for progressive gender equality and
affirmative representation across the maritime industry, in the pursuit of positive
industrial, political, and social diversity outcomes for women embedded in the
Divisional Rules. It is because of this commitment to the advancement of women and
gender equality in the Maritime Industry, that the rule change was put forward to the

members and endorsed by the majority of the membership.
15. The SDA renders it unlawful for a registered organisation to:

“discriminate against a person, on the ground of the person's sex, sexual
orientation, gender identity, intersex status, marital or relationship status, pregnancy

or potential pregnancy, breastfeeding or family responsibilities”.3

However, the SDA provides for ‘special measures’ under s7D that may protect a
person or organisation from the effect of section 19, if the reason for the discrimination
against a person based on their sex is for the purpose of achieving substantive equality

in one of the ways listed in s7D(1).

ii. Proposed rule change is a special measure under s7D of the Sex Discrimination Act 1984
(Cth) (SDA)

3 Sex Discrimination Act 1984 (Cth) (SDA), s19(1).



16. As of 28 April 2022, two (2) of the 31 (thirty-one) elected positions within the MUA
Division are held by women; the Divisional National Women’s Representative, and the
Tasmanian Divisional Branch Secretary. As discussed at paragraph [6], the office of
Divisional National Women’s Representative does not have any powers and duties

commensurate with other Officers of the union.

17. In accordance with Rule 18, Divisional National Executive shall advise Divisional
National Council on matters referred to it by Divisional National Council or the
Divisional National Secretary. Neither of the offices referred to in the preceding

paragraph are held by women.

18. Subsection 7D(1)(a) of the SDA authorises the taking of “special measures” for the
purpose of achieving substantive equality between men and women.* Providing the
opportunity for a female specific Assistant National Secretary would provide female
identifying members of the union to be appropriately and proportionally represented
within the leadership structure of the MUA Division. The introduction of the Assistant
National Secretary — Woman position seeks to achieve increased representation of
women in elected positions within the MUA Division, which would otherwise be unlikely
to take place absent the rule change. In Jacomb v Australian Municipal Administrative
Clerical and Services Union [2004] FCA 1250, Crennan, J., considers the purpose of

‘special measures’ as follows:

“...s 7D [of the SDA] will shield [the rules] from the effect of s 19 if the purpose of the
rules is substantive equality between, in this case, men and women. The answer to
that question lies in a determination of whether an election by the constituents of the
branches constituted under the rules will, in the absence of the preferential treatment
of women there to be found, achieve substantive equality. | am not satisfied that the

result would be one of substantive equality in the absence of the rule.”™

19. As a result of the high proportion of male membership in the MUA Division, the union
is unlikely to achieve substantive equality between men and women in the union unless
there are special measures taken to provide for increased participation of women in
the governance of the union. The Assistant National Secretary — Woman position aims
to address the systemic discrimination present in the MUA and the maritime industry
more broadly, by including women in the decision-making processes and governance

of the union by way of an elected leadership position on both National Council and

4 Jacomb v Australian Municipal Administrative Clerical and Services Union [2004] FCA 1250 (Jacomb) at [60].
5 Jacomb at [31].



National Executive. This affirmative action of the MUA to benefit female members to
achieve substantive equality does not give rise to discrimination under s5 or s19 of the
SDA.

20. As demonstrated by the Notification of Proposed Rule Changes filed by the MUA
Division on 6 January 2022, the Divisional Rules of the union are amendable.
Therefore, the Assistant National Secretary — Woman position may be temporary in so
long as it is needed to achieve its purpose of substantive equality between men and
women in the union. The temporary nature of the MUA Division rules, and rule changes
complies with the provisions of s7D(4) of the SDA, which provides “This section does
not authorise the taking, or further taking, of special measures for a purpose referred

to in subsection (1) that is achieved.”

21. The temporary and amendable nature of the MUA Divisional Rules satisfies the criteria
of “special measures” within the meaning of s7D(4) of the SDA in so much as an
opportunity exists for the union to remove the special measure of the newly created
position once the objective of the original special measure is achieved. In the case of
the Assistant National Secretary — Woman position, the special measure would apply
in order to achieve substantive equality between male and female members of the
MUA Division.

Assistant National Secretary — Aboriginal and Torres Strait Islander
i. The members of the MUA Division support the advancement of first nations members within

the union

22. The membership of the MUA Division voted in favour of the proposed Assistant
National Secretary — Aboriginal and Torres Strait Islander position, after it was
presented to them at the Special Meeting of Members 2021 as a National Council
recommendation. In its meeting in June 2021, National Council reaffirmed its
commitment to the full and meaningful realisation and recognition of the broader
societal and political structural reforms called for in the Uluru Statement, through the
enshrinement of a first nations voice within the Divisions Rules. It is because of this
commitment to the inclusion of a first nations voice in the maritime industry, that the

rule change was put forward to the membership.

23. As of 28 April 2022, of the 31 (thirty-one) elected positions within the MUA, there are
no offices occupied by a first nations person. Yet 10% of first nations people make up

the membership of the union. The advancement of first nations people in the MUA is

5



unlikely to occur unless there are special measures taken to provide for increased
participation of first nations people in the governance of the union. The introduction of
the Assistant National Secretary — Aboriginal and Torres Strait Islander role, creates
meaningful recognition of Indigenous people as leaders of the MUA and aims to

advance the advancement of first nations people within the union.

ii. The rule change is a special measure under s8 of the Racial Discrimination Act 1975
(Cth) (RDA)

24,

25.

26.

The International Convention on the Elimination of All Forms of Racial Discrimination
(the Racial Discrimination Convention) also contains the phrase “special measure,”
which appears in s8 of the RDA. Section 8 of the RDA acts as an exemption provision,
unlike s7D of the SDA which deems a special measure non-discriminatory.® Crennan,
J. in Jacomb relevantly considers the characterisation of “special measures” in relation
to race and ethnicity, clarifying that to qualify for exemption under s8 of the RDA, a
“special measure” is required to have as its sole purpose the securing of adequate

advancement of certain racial or ethnic groups.’

It has been recognised that formal equality before the law is not necessarily sufficient
to eliminate all forms of racial discrimination.? As a result, special measures may be

needed to achieve effective and genuine equality. Crennan, J in Jacomb explains:

‘it is the intention and purpose of the person taking a special measure, which
governs the characterisation of such a measure as non-discriminatory, not the

necessary effect of the measure in disadvantaging any group.”

In the case of the Assistant National Secretary — Aboriginal and Torres Strait Islander
position, the advancement of first nation members is the reason for the introduction of
the position and serves as a mechanism for first nations people to take part in the
decision-making processes and governance of the union by way of an elected
leadership position. This affirmative action of the MUA Division to introduce the new
Assistant National Secretary position seeks to benefit first nation members and secure
the advancement of first nations members of the MUA Division. Furthermore, the
creation of the role of Assistant National Secretary — Aboriginal and Torres Strait

Islander, would provide proportional representation of first nations members within the

6 Jacomb at [45].

7 Ibid.

8 Gerhardy v Brown (1985) HCA 11.
% Jacomb at [47]



leadership structure of the MUA Division and foster greater awareness for first nations

issues within the union and maritime industry more broadly.

2) Whether the alterations comply with the Fair Work (Registered Organisation) Act
2009 (RO Act)

i. Why differential treatment is required

27.

28.

29.

Section 142(1)(d) of the RO Act provides that the rules of an organisation must not
discriminate between applicants or members on the basis of, among other things, sex,
and race. It is the union’s submission that the creation of the two National Assistant
Secretary roles is necessary in order to advance the equality of women and first
nations people members of the MUA Division.

As explained above, the advancement of these two marginalised groups into
leadership positions within the union would be unlikely to occur in the absence of the
rule change. The creation of the two Assistant National Secretary positions would
advance individuals who identify as a female or a first nations person, into a leadership

position of the union.

It is the union’s intention that the creation of these positions would result in increased
awareness of first nations and women’s issues, increased representation of each
group in union leadership and encourage members who identity as a woman or first

nations person to have greater affirmative presence in the union.

ii. What the differential treatment aims to achieve

30.

The inclusion of two Assistant National Secretary positions, one woman and one a first
nations person, within the Divisional Rules was a proposal made initially by the
National Council of the MUA Division and endorsed by the majority of the union
membership, in order to advance the affirmative representation of women and first
nations people in the MUA Division and create substantive equality between members

of the union.

iii. The differential treatment does not result in the discrimination against other members

31.

The creation of the two roles is in addition to the existing Assistant National Secretary
positions within the union. This does not create any disadvantage or unfairness to

union members, because at no stage has a role been taken away from the leadership
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structure of the union. Instead, these additional roles only add to the support and
representation of the membership and governance of the union by providing improved

diversity in the union’s awareness of membership issues and experiences.

32. Having a leadership role in the union that represents the unique interests and
experiences of both women and first nations people respectively, enhances the union’s

ability to advocate on behalf of its membership at work and in the broader community.

iv. The differential treatment meets and promotes the objects of the RO Act

33. The intention of Parliament in enacting the RO Act, among other things, was to
“‘enhance the relations within workplaces between federal system employers and
federal system employees and to reduce the adverse effects of industrial
disputation.”® The recognition and advancement of first nations people and women in
a trade union such as the MUA, supports this objective. Individuals who identify as

women and/or first nations people, are often marginalised in the maritime industry.

34. The male dominated nature of the maritime industry, for example, means that the
rhetoric around workplace issues in the industry is often unconsciously framed from
the perspective and concern of a male voice, without considering a female’s position
on an issue. Ensuring first nations people and women are in leadership roles within
the union emphasises the respective group’s voice on issues in the workplace and

provides unique opportunities to enhance workplace relations.

35. The inclusion of first nations people and women in trade union leadership positions
challenges the oversaturation of male representation in the maritime industry and
encourages members to participate in the affairs of the MUA Division, particularly if
those individuals identify as female or first nation. This approach to diversifying
employee representation echoes the sentiment of s5(3)(b) of the Act and further

promotes the intentions of parliament in enacting the RO Act.

The Maritime Union of Australia Division
Construction, Forestry, Maritime, Mining and Energy Union
29 April 2022

10 Fair Work (Registered Organisation) Act 2009, s5(1).





