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PN104
JUSTICE HATCHER: I'll take appearances. So Ms Bulut, you appear for the
Commonwealth?

PN105
MS BULUT: Yes, your Honour.

PN106
JUSTICE HATCHER: Ms Harrisson, you appear for the United Workers Union?

PN107
MS HARRISSON: Yes, your Honour.

PN108
JUSTICE HATCHER: Ms Cruden, you appear for the Australian Industry Group,
National Outside School Hours Services Alliance, and the Outside School Hours
Council of Australia?

PN109
MS CRUDEN: Yes, your Honour.

PN110
JUSTICE HATCHER: And Ms Rafter, you appear for the Australian Childcare
Alliance, Australian Business Industrial, and the New South Wales Business

Chamber?

PN111
MS RAFTER: Yes, your Honour.

PN112
JUSTICE HATCHER: All right. So Ms Cruden, I think it was you requested the
opportunity to make oral submissions, but obviously, any party can take
advantage of this opportunity if they wish.

PN113
MS CRUDEN: Thank you, your Honour.

PN114
JUSTICE HATCHER: Before I do so, I note that the ACA filed a witness
statement of Paul Mondo, dated 29 August 2025. No party has required Mr
Mondo for cross-examination. So I'll mark that statement as Exhibit CS32.
EXHIBIT #CS32 WITNESS STATEMENT OF PAUL MONDO,
DATED 29/08/2005

PN115
Ms Cruden.

PN116

MS CRUDEN: Thank you, Your Honour. As has been put to the expert panel in
the written submissions of the parties, the only matters that are in contention
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between the interested parties concern the implementation date for the new
classification structure and the phasing in of the proposed increases to the
minimum rates in the Children's Services Award. The Australian Industry Group
just wishes to make three brief points in reply submission, and specifically in
relation the UWU's submission filed on 3 October 2025, with respect to three
matters.

Firstly, in relation to the UWU's response to Australian Industry Group's proposal
of the 1 July 2026 implementation date. Second, we respond to a number of the
contentions made by the UWU reply submission regarding the offset by
government funding, or otherwise the potential of early childhood education and
care, or ECEC, providers to simply increase their fees should the expert panel
determine to implement at 15-per-cent increase by 1 December 2025, as sought by
it. And third, we respond to a suggestion by the UWU of an internal
inconsistency, in our submission, in (indistinct) filed on 29 August 2025.

Just turning to the first issue, regarding the timing of the operative date, paragraph
21 of the UWU reply submission responds to the Australian Industry Group's
proposal of a 1 July 2026 operative date, on the basis that providers would have at
least six months from the time of the final determination - - -

JUSTICE HATCHER: Sorry, Ms Cruden, can you just slow down a bit while I
locate that? So what was that? The UWU's submission?

MS CRUDEN: Apologies, your Honour. Yes. It is paragraph 21 of the
submission in reply, filed by the United Workers Union on 3 October.

JUSTICE HATCHER: Yes.

MS CRUDEN: Your Honour, in that paragraph of the UWU, they compare our
proposal to that of the Australian Childcare Alliance and describe it as (indistinct),
which, whilst, yes, technically true, we are seeking a period of six months, as
compared to three months, we would emphasise that this is not a case, for
example, of one party proposing one year and us proposing a two-year period. It
is dopple, but by casting is at dopple, to the extent that there's some inference as a
disproportionality, in terms of the proposal we have advanced, to that of the ACA,
we would reject that, if that is what's intended by making that comparison.

We would also seek to emphasise that the operative date proposed by the Ai
Group is appropriate, not just due to the six-month lead-in period it would afford,
but also that, just as critically, a commencement date of 1 July 2026 would pose a
significantly lesser burden on business, since it would mean that the additional
increase awarded as part of the annual wage review could be implemented at the
same time. In this context, there are many small organisations, some run by
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volunteer management committees. It is a sector facing a raft of competing
changes, including in relation to child protection and safety, and it is very
important that the burden (indistinct) employers be minimised as far as practicable
in this regard.

JUSTICE HATCHER: I should indicate that there's an insuperable technical
impediment to making determinations effective of 1 July, because of the need to
make annual wage review determinations effective on the same date. So we can
do it on 30 June or 2 July, but we can't actually do it on 1 July.

MS CRUDEN: Noted, your Honour. And in that regard, our position would be
on or around 1 July 2026, as is practicable. Thank you, your Honour. In relation
to a date that would be on around 1 July 2026, it's our submission that that also
would not in fact cause any financial detriment to the large number of employees
who are already receiving the worker retention payment, that's funded by the
Commonwealth Government, and that is because the gender valuation increases
will be absorbed into those payments, not applied in addition to them.

On the other hand, however, the fact that employers are receiving the worker
retention payment grant funding does not ameliorate the impact to them on an
earlier commencement date, since they still have the significant work to do
associated with implementation of the revised classification structure, by the
period in which the changes will commence. I turn to the second issue which
we'd foreshadowed we wish to address, which is the impact of a 15-per-cent
increase on providers and their ability to offset.

Turning firstly to paragraph 8 of the UWU's reply submission, the UWU asserts in
that paragraph that definite funding arrangements exist under the worker retention
payment scheme, and that this will account for up to 15 per cent of the gender
undervaluation for the majority of the sector, and we disagree with that

assertion. We also say that it's inconsistent with the UWU's own assertion in
paragraph 10 of its 29 August 2025 submission, in which it said that around 20
per cent employers covered by the Children's Services Award are not eligible for
the worker retention payment.

We wish to re-emphasise that, firstly, the worker retention payment is due to cease
on 30 November next year, and secondly, that in any event, there are a significant
number of employers covered by the Children's Services Award who are either
not eligible for the worker retention payment, or who are eligible, but have not
applied. And the Commonwealth reply submission dated 1 October 2025, at
paragraph 6, states that as at 24 September 2025, applications had been received
by the Department of Education for approximately 75 per cent of eligible centre-
based daycare and outside school hours care services. And obviously, in that
case, there are 25 per cent of services who have not got applications before the
Commonwealth for that funding.
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In addition, it is only those two types of services to whom the worker retention
payment applies, and whilst they do account for the majority of the sector,
kindergartens, preschools, family daycare and in-home care are all covered by the
Children's Services Award, and are not eligible for the worker retention

payment. And against this we do reiterate two points from the submissions in
evidence before the expert panel. Firstly, that if the worker retention payment is
not extended beyond 30 November 2026, then even those providers who are
approved for the grant will need to consider how to fund any wage increases
arising from the decision in these proceedings, and this likely include needing to
pass on higher wages costs in the form of increased fees.

Secondly, providers who are not in receipt of the worker retention payment, whilst
they may be in the minority, will need to fund any wage increases, likely via
parent fees, from the outset of when the increases commence. We respectfully
then re-emphasise that the UWU's assertion is overstated, because the worker
retention payment program funding will not ameliorate the cost impact of any
increases to the Children's Services Award minimum rates for employers who are
not eligible or participating in the program, or for any participating employer
beyond 30 November 2026.

Turning now to paragraph 9 of the UWU submission, which refers to an award of
15 per-cent interim increase in the Stage 1 Aged Care Work Value Decision, and
appears to imply that a similar approach may be appropriate in this matter. In that
matter, the Fair Work Commission's decision to award the 15-percent interim
increase was issued on 4 November 2022. That was after the Commonwealth had
confirmed, in its written submission dated 8 August 2022, that the
Commonwealth will provide funding to support any increases to award wages
made by the Commission in that matter.

This is a materially different factual scenario, compared with the current
proceedings, where, to date, the Commonwealth has not made any commitment
with respect to either blanket funding, so as to cover all employers covered by the
award, and nor has it made any commitment to ongoing funding for any increases
to the award minimum rates which may result from this decision. Lastly on the
second point, turning to paragraph 21 of the UWU's reply submission. In that
paragraph the UWU asserts that operators, other than those receiving worker
retention payments or funded by the state governments, have broad discretion in
setting fees.

We wish to clarify that that's not an accurate statement in the context of out of
school hours care. For OSH services that are operated by third parties and
covered by licence agreements between the third party and the associated school,
the agreement will generally specify the fees that can be charged to the parents,
such that the provider would require an approved variation to the licence
agreement to raise their fees. And we did refer to this matter in our submission on
13 October 2024, at paragraphs 89 and 90 in this proceeding.
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There is also the practical reality that there's a limit to the fees that parents can or
choose to withstand. And unlike long daycare, where parents generally need to
access care for their young children in order to be able to work, for outside school
hours care, we are concerned with primary school age children, who are of course
older than those in long day care, and for whom parents might simply decide that
other care arrangements are acceptable, or that they no longer require before or
after school care. And both of those factors constrain the discretion of outside
school hours care services to be able to increase their fees, as opposed to the broad
discretion that the UWU has stated in its submission.

Turning to the third issue I've foreshadowed we wish to address, which was
paragraph 20 of the UWU reply submission, and there's an assertion in that
paragraph that there is an internal inconsistency between the Australian Industry
Group submission and the draft determinations that were filed in this matter. We
reject that assertion. The point we made at paragraph 49 of our submission in-
chief was that the new classification structure should commence on the same date
for both new and existing employees, and that any alternate arrangements,
whereby new employees commenced on the new structure while existing
employees stayed on the old structure for a particular period, would be
unworkable for employers.

And our concern there was having two parallel classification structures, and we
stand by that submission. Our draft determination would have the effect that all
employees transition to the new classification structure, with effect from the same
date. However, consistent with the decision, for any employees for whom the
transition to the new structure would result in the rates of pay reducing, their rate
of pay would be preserved. This is not, we say, a (indistinct) the old structure per
se. These employees, as with all other employees, would be reclassified within
the new structure, with immediate effect.

It's only that their previous rate of pay would be red-circled and preserved, and we
do not see our paragraph 49 as being contrary to the arrangements proposed in the
proposed Schedule H arrangements in the Ai Group draft determination. Your
Honour, those are all the submissions I have, unless I can further assist the expert
panel.

JUSTICE HATCHER: All right. Thank you.

MS CRUDEN: Thank you.

JUSTICE HATCHER: Ms Rafter.
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MS RAFTER: May it please the Commission. Ahead of advancing our
submissions today, which will be brief, we just wanted to note that we were very
grateful to the assistance provided by Vice President Asbury during the
conference process. It very much created a productive environment that led to the
position where we were able to file that draft determination that very much
represents a consent position on a number of the issues, and so we just wanted to
note that.

JUSTICE HATCHER: Thank you.

MS RAFTER: And turning to today's proceedings, we continue to rely on the
written material, and very much just in supplementation of that material, I want to
briefly address two points: (1) why an operative date before 1 March 2026 is not
appropriate, and (2) why the implementation timetable in these proceedings
should not be aligned with the worker retention payment scheme as proposed by
the UWU, and, in a slightly different formulation, the Commonwealth. Starting
with operative date, three observations are made at the outset. We acknowledge
that the provisional view of the expert panel identified 1 August 2025 as an
appropriate date at that time, and of course, the passage of time necessitates some
reconsideration.

But consistent with that provisional view, we consider that the starting position
should be a date that occurs prior to 1 July 2026, and the appropriateness of that
course is informed by the work value findings set out in the April decision, which
also address gender undervaluation. During the conference stage, facilitated by
the Vice President, we had initially expressed support for an operative date of 1
January 2026, but that was back in June. And again, we emphasise the passage of
time has very much impacted our perspective on that point.

Neither of the proposals advanced by the UWU or the Commonwealth in our
submissions has regard to the steps required by providers to prepare for
implementation, and there are only three matters that we would highlight today
and urge the expert panel to consider in its assessment. The first is the material
nature of the classification change proposed. A classification structure (indistinct)
focus on the children's services employees is transitioning from 30 levels to eight
levels. Whilst that is of course a welcome change, it represents an overhaul of the
existing framework, and providers need time to get across the new structure from
themselves and any of the accompanying translation arrangements that will be set
out; to communicate with employees about these changes and what they mean;
and of course update all internal processes, contracts, payroll systems. None of
those steps can be achieved instantaneously.

The second factor we would highlight today is the different operational
arrangements that exist throughout the sector, and they of course add complexity
to getting across t he changes. In that respect, I would simply highlight the
unchallenged evidence of Mr Mondo, and particularly paragraphs 34 and 35,
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which set out examples, talking about the effects and differences of the multi-
employer agreement, IFAs, and how they interact with the worker retention
payment scheme. For those participating in the worker retention payment scheme,
there is some anxiety about that intersection and what it will all mean.

And so in that respect, providers very much will want to rely upon updated
guidance provided by the department. We would not expect that to be prepared
instantaneously, and would want to make sure there's time for that to be prepared
and provided, for providers to consider. The essence of the point being advanced
with all this is that providers should be afforded a reasonable opportunity to
prepare for the implementation, grapple with any complexities unique to their
operations, and, if they need it, have the opportunity to seek advice.

And the third factor regarding operative date that we would highlight, that is a
particular consideration as the expert panel turns to considering operative date at
this point in time, are the disruptions that occur in December and January for the
sector. Again, set out in the evidence of Mr Mondo, at paragraph 50, you will see
a summary of the disruptions that occur. We have the older children departing the
service in December. Across December and January, we have some closures, we
have employees going on leave. And January is the largest intake of children that
the majority of providers will receive at that time.

And so at that point, there is a level of distraction from leaders where they are
focusing on providing support to families who are transitioning to the care
environment, for some of them, for the first time. And so for all those reasons,
and the elaboration in written submissions, we state that any date before 1 March
2026 will simply not provide sufficient time for providers to prepare for
implementation, and the figure that we say that is required, as a minimum, is three
months. And we emphasise that because some adjustment might be required,
subject to when a decision, determination is ultimately published by the
Commission.

The second point I'll address today is implementation. We submit the expert
panel should not be persuaded to abandon or depart from its provisional views
about implementation due to the existence of the worker retention payment
scheme. Critically, there is no compelling basis to do so. No new material has
been filed to contradict any of the observations set out in the April decision about
the worker retention payment scheme, about the role of funding provided by the
Commonwealth. And those observations, the evidence of course informed the
setting of the provisional views on this point.

And in that respect, [ will only highlight three short points, (1) starting quite
obviously, the expert panel is aware of the existence of the worker retention
payment, its structure, and the various steps being taken by providers who wanted
to make themselves eligible to participate in that scheme. Since that time, the
Commonwealth has helpfully provided some additional clarity in its reply
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submissions about the number of services that have taken up this scheme, and that
is about 75 per cent. That still leaves approximately 25 per cent of service that are
not participating in the worker retention payment scheme, so the observations of
the expert panel remain unaffected. Yes, the existence of this funding scheme will
provide some amelioration for costs for some providers, but that is not unform
across the sector.

JUSTICE HATCHER: Speaking for myself, I don't have any understanding of
the circumstance of employers who have not applied for the worker retention
payment, that is, I don't really understand why they didn't apply for it. Perhaps
they're already paying above the award, and want to retain their capacity to
increase fees, but that's only speculation.

MS RAFTER: Your Honour, we would anticipate that would be potentially one
reason for some of the providers. Another reason can be the perception of the
complexity of setting up an industrial instrument that is required to

(indistinct). And if you will accept from the Bar table today, we note — I'm
instructed that around 1,000 to 1,500 providers have not participated or made the
decision to joint. And a decent number of them are single-site operators or small
businesses, and that is what leads us to believe the perception of complexity has
made some providers choose not to participate. And so we want that
circumstance very much to be borne in mind by the expert panel when considering
implementation.

And then on the second point, I would note that the provisional views — and some
of this was spoken to by the Ai Group just earlier before — expressed regard for
the sector being significantly reliant on Commonwealth funding, referred to the
absence of commitment by the Commonwealth to fund the outcome of this
decision. In that respect, it's very distinct to the approach taken by the
Commonwealth in the Aged Care Work Value proceedings. And at the time of
the decision, there was also comments about the uncertainty of what funding
would occur once the worker retention payment expires on 30 November 2026.

And we would submit that the phasing and proposal by the Commonwealth gives
way to an inference that the Commonwealth will not be continuing the worker
retention payment beyond 30 November 2026, and we submit that that is clear, on
its face. We have a proposal of a 5-per-cent instalment on 1 January 2026,
followed by a 10-per-cent instalment on 1 December 2026. That acceleration,
both in terms of percentage, when I'm referring to the provisional views, and in
number of instalments, would have the effect of aligning the Commission's
implementation timetable to the worker retention payment, so that, upon expiry,
the burden of sustaining that 15-per-cent increase, or for employers not currently
participating meeting that increase, on all employers at that time.

And that accelerated proposal, in our submission, disregards the reliance of the
sector on funding and ignores the reality that not all providers are participating in
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this scheme, a scheme that is entirely separate to these proceedings, and two
factors we note were acknowledged by the expert panel in its April decision. And
finally, there is just one point I'd like to address in the UWU's written submissions
in reply. There was a reference to the figure of a 15-per-cent increase occurring in
the first 12 months being appropriate, not only because of submissions advanced
with respect to the worker retention payment, but due to 15 per cent being a figure
imposed in the aged care proceedings, and submissions were developed in that
respect.

Respectfully, we would say that submission is misplaced. Today, the expert panel
is not starting from scratch. It is not appropriate for the expert panel's
considerations to depart and look at the outcome of another proceeding. The
starting point is the provisional views, which we say were informed by the expert
panel's consideration of the evidence and findings before it, set out in that April
decision, and that's the starting point. And for completeness, in respect of your
Honour's comments regarding the 1 July point, from our perspective, whether it's
30 June, 1 July, 2 July, that will not impact our position. We are content with that
course.

The primary motivation for identifying 1 July was to ensure that the
administrative burden is not unduly increased by having, say, the annual wage
review on 1 July, and then a subsequent priority awards review increase in
September, December, October. That is primarily our position on that point. And
so to sum up, we submit that the course set out in the ACA submissions is
appropriate, consistent with the provisional views of the April decision. And
unless there are any further questions from the expert panel, those are our
submissions.

JUSTICE HATCHER: All right. Thank you. Ms Harrisson, did you want to
make an oral submission?

MS HARRISSON: Yes. Thank you, your Honour. Like the other parties, I'll
keep our submissions brief and rely on our written submissions. I do note two
typographical errors in our submissions in reply. On paragraph 4, we summarise
our position in relation to seeking the first of the 10-per-cent wage increase,
followed by the 5-per-cent wage increase, and we wrongly cite 1 December 2026,
instead of 1 December 2025, which is reflected in our earlier submissions. And I
also note that our draft determination, ACA has correctly identified a
typographical calculation error in our draft determination, which I'll send a further
copy of tomorrow to the Commission.

But in saying that, I would note that the parties, bar for the question about timing
and phasing, are in agreement in relation to the draft determination. It's justa
matter, then, of what the standard rate is that needs to be varied in each of the
various determinations, or at least between ACA and the UWU. In relation to the
UWU's position, we'd like the Commonwealth to seek that the first 15 per cent of
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the gender undervaluation increase is implemented in a way that results as of 1
December 2025, that it brings it in line with the early worker retention payment
grants. We note the Commonwealth's evidence in relation to the fact that 75 per
cent of the sector is in receipt of that grant payment.

I note the comments of my learned friend in relation to the implementation of the
revised classification structure, and we acknowledge that the implementation of
that classification structure is a change for the sector. It does change quite a
number of the classifications into the newer, more streamlined classification. But
we don't agree that the effect of the implementation of that classification structure
is going to be so burdensome as what has been submitted here today. And the
primary reason for that is that a lot of the sector is actually not directly on the
award now.

The multi-employer agreement, which covers over 45,000 employees, the
Goodstart agreement, which covers over 18,000 employees, the Professional
Community Standards agreement, which covers 1,200 employees is — and I think,
by our estimation, makes up 37 per cent of the sector, all enshrine the current
award classification in those agreements. And so for those that are on their own
enterprise agreements, or those that are on the sector-wide agreements, the
implementation of the classification structure will not be so instantaneous. That's
not to say that there will not be effects pursuant to the interactions between the
base rate of pay and the awards, but it would be our submission that those effects
may not be as instantaneous, particularly in relation to the first implementation of
those wage increases.

JUSTICE HATCHER: So what's the nominal terms of the ECEC agreement?

MS HARRISSON: Your Honour, I think it expires on 30 November this year.

JUSTICE HATCHER: This year. Thank you.

MS HARRISSON: So it aligns with the earlier worker retention payment, and
does have a renegotiation clause in it as well.

DEPUTY PRESIDENT O'NEILL: 30 November 2026?

MS HARRISSON: This year. Sorry, next year. 2026, yes. Sorry. My
apologies. So that would be our submission in relation to the classification
structure. A1G Group made submissions in relation to particularly the difficulties
the after school hours care providers may have in relation to increasing their fees,
if they were to do that, to pay for these wage increases. After school hours care,
we would note, are one of the areas that are eligible for the early worker retention
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payment grants, and we would say that that is of lesser concern. And we
acknowledge there are a small segment of the children's services industry that are
covered by this award that are not eligible for the early worker retention payment
grant, but after school hours care not being one of those.

In relation to the question around those providers that have not applied for the
early worker retention payment grants, your Honour, we would highlight that
there is little, if any, evidence before the Commission in these proceedings about
what that impact is on those employers who have not received the grants, and the
circumstances in which they haven't applied for those grants. And it's our general
observations that those employers are generally paying equal to those grants in a
private capacity, but appreciating that there is no evidence before the Commission
in relation to that impact.

But we would also say it's notable that there are not submissions from those
providers in these proceedings in relation to the difficulty that they may have in
implementing these wage increases, and we would say that the Commission
should put little weight in relation to that difficulty, given the lack of evidence
before the Commission. What we do have evidence of is the fact that the
Commonwealth has paid out over $321 million in relation to the early worker
retention payment grants for that 75 per cent of the sector that are in receipt of
it. And we would say that there is capacity, in an unusual circumstance, for
providers to be able to pay for this increase, particularly the first 15 per cent.

We would also just note, acknowledging that the Commonwealth has not made a
commitment in relation to the continuation of the early worker retention payment
grants beyond November, we would also say that, unlike the submissions that my
learned friends made before, the Commonwealth hasn't said that they will not
fund them either. There is an absence of information in relation to funding the
grant, and what happens after the November 2026 deadline.

JUSTICE HATCHER: But let's assume it's not renewed. Employees covered by
the ECEC agreement, or an agreement in equivalent terms (indistinct) might go
backwards, in the sense that the agreement will continue, in effect.

MS HARRISSON: No, they will go backwards. The funding terms in those
agreements are dependent on the receipt of the early worker retention payment
grant. And that is primarily one of the other reasons why we would say that these
wage increases should align to those worker retention payment grants, because we
face the real risk that employees, as of 30 November, may go backwards in
relation to their pay and conditions, in a circumstance where there's already been a
finding in the provisional views in relation to there being widespread gender
undervaluation, in circumstances where we already have worker shortages.
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We've got skills shortages, and there's going to be a real retention issue, in the
circumstance where, I guess, since the initial hearing of this matter, educators and
employers are now facing significant regulatory reform as well in relation to the
sector, which we believe is one of the consequences of the staffing crisis, and we
think will only continue to drive those difficulties and challenges that are facing
the sector. Your Honour, they were the main points that I wanted to make in
response, unless there's any further questions from the panel.

JUSTICE HATCHER: All right. Thank you. Ms Bulut, did you want to say
anything?

MS BULUT: Nothing in addition to what's already been said by the
Commonwealth in their written communication dated 1 August 2025. That sets
out the Commonwealth's views with respect to the phasing, provisional views
expressed by the expert panel. And then the additional submissions made on 1
October, they just clarify the issue about the worker retention payments, and the
number of applicants and the like. Beyond restating those submissions, unless
there's anything I can assist the expert panel with, that's the position of the
Commonwealth.

JUSTICE HATCHER: Is it possible for the Commonwealth to say by when a
decision might be made or not made, to the extent the worker retention payment,

that is, when are we going to be in a position to have more enlightenment about
that?

MS BULUT: My present instructions are that no decision has been made, and
there is no timeline for the making of that decision. That is, I don't instructions as
to when a final decision will be made in that regard.

JUSTICE HATCHER: All right. Thank you.
MS BULUT: May it please the Commission.
JUSTICE HATCHER: All right. If there's nothing further, we thank the parties

for their submissions, and we will reserve our decision.

ADJOURNED TO A DATE TO BE FIXED [11.43 AM]
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