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PN68  

JUSTICE ROSS:  Can I have the appearances, please, firstly in Melbourne. 

PN69  

MS R LIEBHABER:  Liebhaber, R, for the HSU. 

PN70  

JUSTICE ROSS:  Thank you. 

PN71  

MR T CLARKE:  Trevor Clarke for the ACTU and the TCFUA. 

PN72  

JUSTICE ROSS:  Thank you, and in Sydney? 

PN73  

MS M ADLER:  It's Adler, initial M, for the Housing Industry Association. 

PN74  

JUSTICE ROSS:  Thank you. 

PN75  

MR L IZZO:  Izzo, initial L, ABI and New South Wales Business Chamber. 

PN76  

MR B FERGUSON:  Ferguson, initial B, for the Australian Industry Group. 

PN77  

MR S BULL:  Bull, initial S, for United Voice. 

PN78  

MR S MAXWELL:  Maxwell, initial S, for the CFMEU. 

PN79  

MR Z DUNCALFE:  Duncalfe, initial Z, for the AWU. 

PN80  

MR H ARJONILLA:  Arjonilla, initial H, AMWU. 

PN81  

JUSTICE ROSS:  Thank you.  And in Canberra? 

PN82  

MR R CALVER:  If it please the Commission, Calver, initial R, for the National 

Road Transport Association. 

PN83  

JUSTICE ROSS:  Thank you.  Well, I gather from a communication from Mr 

Clarke to the AMOD team the parties haven't been able to resolve their 

differences in respect of the matter - at least that was my understanding as of 



Friday.  The ACTU had a proposal for the programming of the matter which - do 

you want to outline that, Mr Clarke? 

PN84  

MR CLARKE:  The proposal is for the model terms regarding payment of wages 

and other amounts and termination of employment, for those model terms to be 

settled by a decision of the full bench and also for the full bench to consider and if 

appropriate determine some general principles for translation of the model terms 

as settled to modern awards.  That would effectively be stage one of the process. 

PN85  

JUSTICE ROSS:  Then we move to the - where there's an objection to the model 

term in a particular award?  We have the award-level process for that. 

PN86  

MR CLARKE:  Indeed, and with the rider, I suppose, that if the full bench does 

determine some general principles for translation it would kind of encapsulate two 

things:  it would be, well, we've applied those general principles to our award and 

this is what we think the outcome is, or alternatively we want something actually 

different for these merit-based reasons which may stem either from the way the 

model term deals with the issue or the way that the industry operates or something 

in the (indistinct) itself. 

PN87  

JUSTICE ROSS:  Yes.  Okay, you also indicated that an alternative proposal may 

be provided by other parties.  We haven't received anything.  Have you got any 

information about that? 

PN88  

MR CLARKE:  I had a brief discussion with Mr Ferguson on Friday afternoon.  

Probably better that he - - - 

PN89  

MR FERGUSON:  Perhaps I can assist, your Honour. 

PN90  

JUSTICE ROSS:  Yes, is there anything else from any of the union parties or your 

position has been canvassed with all of them? 

PN91  

MR CLARKE:  This was the output of a process. 

PN92  

JUSTICE ROSS:  Okay, no, that's fine.  All right, Mr Ferguson. 

PN93  

MR FERGUSON:  Yes, in relation to that issue about a further proposal, I was 

hopeful of catching the other major employer parties before close of business on 

Friday to be able to do that but I couldn't.  nonetheless, I've had some discussions 

with the other parties and that's certainly informed our position.  There's a number 



of issues we'd like to raise in relation to the ACTU's proposal - perhaps an 

alternate way forward. 

PN94  

The comments I make are in the context, of course, of this matter being at a 

relatively advanced stage already and as I understand it, the ACTU proposal 

contemplates an opportunity for further submissions in relation to three things:  

the payment of wages and other amounts provisional term, the payment on 

termination of employment term and the issue around general principles.  Now, as 

I see it, there probably is a need and we would say there is a need for an 

opportunity to put some further submissions in relation to the proposed payment 

of wages and other amounts model term.  There are issues that came up during the 

course of discussions with other parties that have affected our thinking in relation 

to this and we would like to put some further material in relation to that.  Of 

course United Voice has also put on some additional material after the initial 

filing of submissions. 

PN95  

In relation to the payment on termination clause, I'm not sure there's any need for 

further submissions.  That issue - all the parties have filed their material in relation 

to that and there has been no further discussions in relation to that clause, 

specifically.  That as we see it - the material is in and the Commission should 

simply deal with that matter without opening it up to a whole another round of 

matters, especially since certain matters would in our view or have in our view 

already been determined by the full bench.  We just don't want to do another 

endless round of submissions if it could be avoided. 

PN96  

The other or another issue that might arise is the accrual point that was raised by 

the academics, if you will, but not all parties dealt with.  I think there may be 

merit in parties being afforded a further opportunity to make any submissions they 

want to on that point specifically, given that not everyone did.  But we don't think 

it's necessary at this point for parties to make submissions about what general 

principles should apply in relation to the translation of the model clauses into 

other awards.  We think it's difficult, really, for anyone to sensibly advance a 

submission in relation to those issues when we don't know what the terms of the 

model clause might be. 

PN97  

The proposed course, we would say, is that people should make submissions 

about what I model clause might look like, then there should be a separate process 

for determining whether that should be inserted into all awards or whether there 

are specific awards that it shouldn't go in or whether there are some sort of other 

considerations that the full bench should take into account.  But as I think is 

contemplated in the original decision, we see that as a separate process - - - 

PN98  

JUSTICE ROSS:  All right. 

PN99  

MR FERGUSON:  - - - in relation to the - sorry. 



PN100  

JUSTICE ROSS:  No, go on. 

PN101  

MR FERGUSON:  Just in relation to the dates Mr Clarke has advanced, we're 

mindful of this matter needing to be developed and brought to conclusion.  We're 

proposing additional written submissions in the hope that that might negate the 

need for a hearing in relation to this matter but the 2 October date would cause us 

some difficulty, given the number of other matters we have on just at the moment 

particularly focussing on early October.  Instead we propose to push it all back a 

little bit so that the first round of filing would be 30 October and then the replies 

27 November. 

PN102  

Again, our hope would be that that would enable us to deal with matters fully and 

avoid a hearing of this matter.  We do have concerns then about the stage two 

proposal that Mr Clarke has advanced and envisages draft determinations being 

filed and so forth.  We think it's certainly too premature to get to that sort of stage. 

PN103  

JUSTICE ROSS:  Yes, all right.  Well, look, before going to the other employer 

interests I might make some provisional observations about what's been raised.  

As to the - ultimately it will be a matter for the full bench.  I just want to get your 

comments in relation to the propositions.  As for the point that further submissions 

should be sought in relation to the accrual point, or at least an opportunity to 

provide further submissions, that on its face seems to have merit. 

PN104  

Also on its face I'm not sure that I would be inclined to preclude any further 

submissions on the payment on termination of employment model term.  In 

relation to each of the - that would then provide three matters.  In relation to each 

of those, where a party simply wishes to adopt what they're saying or vary what 

they've previously said they need to make it clear whether any submission made 

pursuant to directions which will emerge from this process - whether it is to be 

regarded as replacing the previous submissions or whether they simply wish to 

adopt the position they've previously put should be made clear. 

PN105  

What I want to avoid is parties putting in further submissions that may not sit 

conformably with what they've already said so you need to take that into account.  

Look, on the face of it, I tend to agree with the proposition that it's not to preclude 

general principles.  It's just that the position parties take on those principles may 

be informed by where we land on the model term. So it may be that we deal with 

those three issues on whatever timeframe, we deal with them on the papers.  Then 

we have a further mention and we invite submissions on what the process is from 

here.  That process may involve an opportunity for parties to advance submissions 

about the general approach that should be taken for the translation of the model 

terms that have been decided into modern awards. 

PN106  



Now I know it's a bit of a chicken and the egg from what the ACTU has 

articulated previously.  You would prefer that we - or would have preferred that 

we decide general principles for translation before we get into what the model 

terms are, because your view might differ.  At least that was an earlier iteration.  

For reasons I have articulated earlier I think we need to - it will be a two stage 

process in any event.  It may be a three stage process; determination of model 

terms, determination of - consideration and if appropriate determination of general 

principles about translation and then the detail of the translation. 

PN107  

I'm not sure in relation to the ACTU's stage 2 proposition, providing draft 

determinations and supporting material, look the usual course has been missed.  

We've decided the model terms, we then decide draft determinations for all 

awards, reflecting the model terms and then seek submissions on whether there's 

any objection based on award specific considerations to those draft 

determinations.  We then, I suppose put a fence around those matters.  Let's say in 

the 122 modern awards we've got 20 that raise a concern, we put a fence around 

those and we deal with the other 102, make those variation determinations.  Then 

we come back and look at well, with the 22 what's the process for those? 

PN108  

It may be that the process is different for each one.  That's why speaking for 

myself I'd be a bit reluctant to commit to what a stage 2 might look like.  Because 

it might be quite different depending on which award it is.  Some it might be a 

straight well, we have daily hire and daily hire has come complexity about it and 

we want to run a case along those lines.  In others it may be a range of other 

considerations that might relate to some particular issues that have arisen, for 

example, the TCF would have different considerations to those in the construction 

sector.  For that reason I'm not sure that I'd be wanting to lock in what stage 2 

might look like. 

PN109  

As for the dates, well I'll talk to the Bench about those but I'll invite comment 

from the unions about the dates proposed by Ai Group and see where we go with 

that.  Look, that would be my provisional reaction to what you've put, Mr Clarke, 

in writing and what Mr Ferguson has said.  Let me go now back to the employers, 

seek what views they may have about what I've said and then I'll come back to 

you, Mr Clarke.  Mr Izzo, what's ABI's position? 

PN110  

MR IZZO:  Your Honour, having now heard those provisions views, I think we'd 

be content to adopt the entirety of that process.  We do agree with what Mr 

Ferguson said that in our view there wasn't much merit in having further 

submissions on payment of wages on termination, but I think we can probably 

deal with that by adopting our previous submissions, and then if there's anything 

we want to say in reply we can.  So I don't think that's a significant issue for us.  

Accordingly, in relation to the balance, we'd be broadly comfortable with 

everything you've outlined and are broadly supportive of the date range mentioned 

by Mr Ferguson. 

PN111  



JUSTICE ROSS:  The date arrangements also deal with the fact that we would 

deal with both, any further submissions on the payment on termination of 

employment and the accrual point.  It gives you further time to do that and then as 

you say you can also simply rely on what you've already said about those 

questions.  Thank you.  Ms Adler. 

PN112  

MS ADLER:  Your Honour, thank you.  We're comfortable with the process that 

you've outlined this morning. 

PN113  

JUSTICE ROSS:  Right.  Mr Ferguson, have you got anything further you wish to 

say? 

PN114  

MR FERGUSON:  No, nothing further, your Honour. 

PN115  

JUSTICE ROSS:  Right.  Mr Clarke. 

PN116  

MR CLARKE:  Thank you.  In relation to the issue about the accrual, I didn't sort 

of go into detail about what's put as item 3 on these orders but that was intended 

to pick up the idea that we'd have to make submissions about the accrual point in 

all of this. 

PN117  

JUSTICE ROSS:  Yes, right. 

PN118  

MR CLARKE:  So I should make that explicit.  In relation to the point about 

submissions on payment on termination that's - our view in the result is the same 

as the provisional view that you've expressed, your Honour, and it's just having 

gone through the process to the extent that we have, there are likely to be some 

mentions between payment of wages on termination clause and the payment of 

wages (indistinct) amounts, and that's why we were seeking that opportunity to 

maybe revise some of what we put before. 

PN119  

JUSTICE ROSS:  Look, I'd be reluctant to confine any party in relation to matters 

that we haven't already determined.  There's been an opportunity for further 

reflection and there might be some subtle shifts and as you say some interaction 

between the two model terms.  So yes, all right. 

PN120  

MR CLARKE:  In relation to the request that there be some general principles 

outlined in stage 1.  The reason we put that is that - I know this is a difficult thing 

for me to say in a mention but having dug into it to the extent that we can, we 

have satisfied ourselves that there is no one model term that can deal with the 

plethora of arrangements that we find in awards now.  Some have piecework 

payments, some have award based and salary arrangements.  Some have pay 



averaging arrangements and some have a whole lot of other peculiarities.  Some 

have an ability for casual employees to demand that there be champagne at the 

end of each engagement, and it's difficult for us to concede that one could produce 

a model term without any comment about translation. 

PN121  

JUSTICE ROSS:  Well, can I deal with it this way, that I wouldn't - I didn't intend 

my observations to be - to seek to confine what you want to say in your 

submissions.  The submissions are about whether you have a model term dealing 

with these two issues.  You could simply have a part of your submission that 

identifies the very issues you've just raised.  I just want to make it clear that - and 

of course, you know, any party's free to reply to those but I think you - I think you 

should proceed on the basis that we would be unlikely to in this first iteration - or 

the first decision dealing with the content of any model term, to deal with in any 

great detail the question of general principles. 

PN122  

We may, depending on what the factual position is, we may recognise that there 

are a diverse range of circumstances et cetera, but I don't think we would be 

proceedings to decide those questions in that first decision dealing with what a 

model term would look like.  It's difficult to be much more precise than that.  If 

your material is so compelling that - and I'm not suggesting you're putting this but 

if it's put that well, all the 122 awards have a range of circumstances and well one, 

I don't think that is the case because not all by any stretch of the imagination, for 

example, have piecework provisions in them.  There are less than 10 per cent or 

probably around 10 per cent of awards have annualised salary and they're being 

dealt with by another Full Bench.  So the issues you've raised will on their face 

affect some awards but we'll need to see how broad the proposition is. 

PN123  

If we do on looking at it have any sort of view that there's no utility in pursuing a 

model term, we would not adopt that position without raising that issue with all 

the other parties.  I say that to, I suppose, put the employer organisation's mind at 

ease that they might respond in short form to anything that's put by the unions but 

speaking for myself, my view is that we would not go down the path of general 

principles in that first decision.  Difficult to be too definitive about it because we 

haven't obviously seen what your argument is. 

PN124  

If your argument is simply there's a diversity in at least this group of awards and 

that needs to be taken into account.  It depends on where the tipping point is.  If 

it's 90 per cent of awards well I'd want to have a close look at whether you had the 

utility of a model term in those circumstances or some other approach.  But if we 

were going to go down a different path then we'll deal with the model term then 

we'll deal with translation, I'd call the matter on and I'd put that to all of you so 

you're on notice and have an opportunity to respond to it. 

PN125  

Let's see how we go.  As I say, I wouldn't seek to confine the submissions the 

unions wish to make about that issue but at least at this stage I don't think that's 

something that the employer organisations necessarily need to respond to. 



PN126  

MR CLARKE:  Just in relation to dates, your Honour. 

PN127  

JUSTICE ROSS:  Yes. 

PN128  

MR CLARKE:  Those dates were put up in our - - - 

PN129  

JUSTICE ROSS:  Yes, yes.  Just before you get to dates, sorry Mr Clarke, do you 

understand what I've put about the rest of it? 

PN130  

MR CLARKE:  No, I do. 

PN131  

JUSTICE ROSS:  It's - you know, let's see how we go with it.  I think on any view 

of it you'd - we will at some point after a determination of any model terms, you 

wouldn't be precluded from arguing certain general principles should then apply 

to translation into those awards where there's a contest.  This is assuming that we 

get past stage 1 where we've decided there are going to be model terms in either 

one or both of those matters.  That we then publish draft determinations giving 

effect to that and we then have a group of awards where there's an objection to the 

insertion of the model term. 

PN132  

When we reach that point, I think it's at that stage we call the matter back on and 

then you can contend that well, look, there are these broad principles that should 

apply to translation.  We want you to decide that question first and then deal with 

the process for each of them.  That doesn't preclude parties then using that time 

while we might be determining any - what principles if any should apply to the 

translation.  That doesn't preclude individual parties from developing their case, 

using that time to develop their case for why there should be a different outcome 

in their award.  That deals with the general principles proposition. 

PN133  

As for the dates no, I understand from what you were starting to say that well 

you've put - you know, you had to put some dates so you've - but you're not 

particularly wedded to those.  Do I take it from that that you're not - you don't 

have any violent opposition to the proposition that's put by Ai Group and the 

employers for the alternate dates? 

PN134  

MR CLARKE:  Speaking only for myself, I don't.  Part of our proposal was to say 

that it could be determined on the papers subject to - - - 

PN135  

JUSTICE ROSS:  Yes. 

PN136  



MR CLARKE:  But selfishly if there is to be a hearing the week beginning 6 

November is a week that we'd be unable to participate. 

PN137  

JUSTICE ROSS:  That's all right, it's a week that I'm unable to participate as 

well.  No, that's fine.  In fact on the dates they've put - I thought you said the week 

of 6 November? 

PN138  

MR CLARKE:  Yes, that's right.  I think you said you were going to talk to the 

Bench and see what they wanted to do and so - - - 

PN139  

JUSTICE ROSS:  No, no, sure but - - - 

PN140  

MR CLARKE:  It would have to be something between the two of what's been put 

today. 

PN141  

JUSTICE ROSS:  No, no, sure but if we were to adopt the dates of 30 October 

and 27 November well your point doesn't sort of arise really and if the general 

proposition is that the matter be determined on the papers in that absence of any 

party seeking an oral hearing for a particular reason, then - and I'd ask for parties 

to make that indication when they first file their submissions on the - well 

perhaps, yes, I think we'd need an interim date.  That is an intermediate date 

between the date when initial submissions are filed and when reply submissions 

are filed we would want an indication from parties about whether or not they seek 

an oral hearing, because otherwise it'd just be difficult to get a bench of five 

together in that short timeframe between - on the Ai Group proposition, 27 

November and the end of the year.  But we can structure it that way. 

PN142  

Let me go to - just ask the other unions whether they have any different views to 

those that have been put by Mr Clarke.  Can I deal with the HSU first. 

PN143  

MS LIEBHABER:  No, Your Honour, we don't have any - - - 

PN144  

JUSTICE ROSS:  Thank you.  Mr Bull. 

PN145  

MR BULL:  We broadly agree with the position put by the ACTU and also your 

provisional view about what may occur.  I might indicate I might have to be 

excused.  I've got attend to another hearing in this building. 

PN146  

JUSTICE ROSS:  No, that's fine.  Thanks, Mr Bull. 

PN147  

MR BULL:  I've tried to attend for as long as I could.  Thank you, sir. 



PN148  

JUSTICE ROSS:  CFMEU. 

PN149  

MR MAXWELL:  Thank you, your Honour.  Your Honour, we don't have any 

issue with your proposal about how the matter's dealt with.  The only, I suppose, 

slight issue I have or concern I have is with the dates. 

PN150  

JUSTICE ROSS:  I'm sorry, what was that? 

PN151  

MR MAXWELL:  The only concern I have is with the dates.  Going by what the 

AIG's suggested, getting into late November for submissions, from - I think the 

draft timetable that was published with the plain language recent decision, there's 

going to be a lot of exposure drafts that are expected to be finalised by the end of 

November, and I'm just concerned that the parties may be trying to deal with 

many items all at the same time. 

PN152  

JUSTICE ROSS:  But with that point, Mr Maxwell, that's really dealing with the 

technical and drafting changes in relation to groups 1, 2 and 3, I think.  Is your - 

and in relation to say the on-site award, I think the Full Bench decision has to be 

finalised as well.  Of all the awards that one might take longer.  I think most of the 

others would be dealt with in that timeframe, so it may be that, you know - was 

that in particular your concern or was there another one? 

PN153  

MR MAXWELL:  No, your Honour, my concern was more in regard to I think 

the manufacturing award would be in that timeframe, we have an interest in that 

award. 

PN154  

JUSTICE ROSS:  Yes. 

PN155  

MR FERGUSON:  Our difficulty is, we were just trying to keep the matter 

progressing and in the immediate future we have the same sort of problem for 

other reasons including domestic violence leave and family friendly work 

arrangements case and other exposure draft related matters or plain instructing 

relating matters - - - 

PN156  

JUSTICE ROSS:  Well, they'll all be done by - in terms of the submissions I think 

would be in by - - - 

PN157  

MR FERGUSON:  6 October. 

PN158  

JUSTICE ROSS:  Yes. 



PN159  

MR FERGUSON:  The family friendly drafts.  So that's why we were trying to 

put the date for the filing material in relation to this in late October.  Then we've 

also got some hearings - - - 

PN160  

JUSTICE ROSS:  We will have regard to the issue you've raised, Mr Maxwell.  

I'll have a look at the plain language statement but I understand the concern now 

is directed at the manufacturing award.  Where is - I suppose it doesn't arise in this 

mention but where is that proposition up to with the manufacturing and the 

vehicle industry retail repair services, the restructuring of all of that.  Has that 

been done? 

PN161  

MR FERGUSON:  I know it's at an advanced stage, your Honour.  I'm just not 

certain it's over. 

PN162  

JUSTICE ROSS:  Yes, I've been hearing it's at an advanced stage for a while.  I'm 

just wondering when it might be completed. 

PN163  

MR FERGUSON:  I'm not directly involved thankfully, your Honour. 

PN164  

JUSTICE ROSS:  Yes, right.  Thanks, Mr Maxwell.  Is there anything further 

from you? 

PN165  

MR MAXWELL:  No, your Honour. 

PN166  

JUSTICE ROSS:  AWU? 

PN167  

MR DUNCALFE:  Yes, your Honour, we're happy with what's been put.  That's 

fine with us. 

PN168  

JUSTICE ROSS:  AMWU? 

PN169  

MR ARJONILLA:  Thank you, your Honour, we're content with the path 

proposed by the Commission. 

PN170  

JUSTICE ROSS:  Thank you.  Mr Calver, it's a bit of a case of out of sight, out of 

mind but I neglected to go to you when I was dealing with the employer 

organisations so my apologies for that.  Was there anything you wished to say in 

relation to what's been put? 

PN171  



MR CALVER:  No, your Honour.  We had discussions with the AIG last week 

about this matter.  We certainly believe there's a necessity to change the process 

where other model terms have been formulated.  We don't believe there's a need 

for any translation principles to apply.  As you've articulated, your Honour, the 

processes where model term is formulated if it's not applicable in respect to the 

individual award circumstances then submissions should be made at the point 

where draft determinations are issued and that process we submit should be the 

case in this instance.  We reiterate what Mr Ferguson said in respect of any stage 2 

as it were, that should respectfully await the formulation of the model term. 

PN172  

JUSTICE ROSS:  Thank you.  Well, is there anything else anyone wishes to say?  

Could I ask perhaps you, Mr Clarke, and Mr Ferguson to draft a set of directions 

reflecting what's the broad measure of agreement between the parties.  That is that 

the submissions will be directed at the matters that have been identified.  That is 

the model terms regarding payment of wages and other amounts and payment on 

termination of employment.  Now however you frame it, whether it's a version of 

paragraph 3 of yours, Mr Clarke, but in any event there should be some mention 

of in the context of such submissions the parties should address the accrual point 

without confining the matters they wish to raise. 

PN173  

If parties wish to - should also make it clear where they file any further 

submissions that they're in lieu of the matters - the submissions they've already 

made or are to be read, or they simply adopt their previous submissions.  Then the 

dates and the proposition that those matters will be determined on the papers in 

the absence of any specific request for an oral hearing.  Any request for an oral 

hearing should be made by and we'll insert the date.  But it's likely to be after the 

initial submissions have been filed.  Once we get that, and I'll ask if you could do 

that in the next day or so, the next couple of days. 

PN174  

MR FERGUSON:  Yes. 

PN175  

JUSTICE ROSS:  Then that together with the transcript of the proceedings will go 

to the other members of the Bench, I'll have a conference with them and we'll 

settle the draft directions having regard to the matters that have been put, 

including those that have been raised about the dates.  It may be that we can 

accommodate a slightly later date than 27 November and still get a timely 

decision out before Christmas, bring the matter on for mention after that, again 

before Christmas, in order to at least get the thing moving into the New Year.  I 

don't think - because I know some members of the Bench are absent around that 

week on which the 27 November arises so it may not delay the process to give 

parties an extra week.  Are you happy to have a go at that? 

PN176  

MR CLARKE:  Yes, your Honour. 

PN177  

JUSTICE ROSS:  Mr Ferguson? 



PN178  

MR FERGUSON:  Yes, your Honour, that's fine. 

PN179  

JUSTICE ROSS:  Anything further?  No? 

PN180  

MR FERGUSON:  No. 

PN181  

JUSTICE ROSS:  Thanks very much for your assistance.  I will adjourn. 

ADJOURNED INDEFINITELY [10.15 AM] 


