
FAIR WORK COMMISSION 

MATTER NO. AM2014/305 

Penalty Rates 

Statement of Damien Cooper 

I, Damien Cooper, Barman and Courtesy Bus Driver at Goodna Services Club, of 13 

Brushtail Crescent, Doolandella, in the State of Queensland, say: 

1. I am a member of United Voice. 

Personal Details 

2. I was born on 2 November 1967. 

3. I live with my partner. I have one child who is 31 years of age. 

4. My mother-in-law, who suffers from dementia, lives with my partner and I. 

5. My partner is the full-time carer of my mother-in law and as a result, I am the sole 

breadwinner. 

Work History 

6. I have worked in hospitality since 2009. 

7. I completed year 12 at school. I have a Certificate Ill in Hospitality, a Responsible 

Service of Alcohol certificate, a Responsible Service of Gambling certificate and a 

gaming license. 

8. In September 2014, I started work as a casual courtesy bus driver and bar tender 

at the Goodna Services Club. 

9. In April 2015, I resigned from that position at the Goodna Services Club, after the 

Goodna Services Club transferred my employment to the AWX Pty Ltd, a labour 

hire company. I continued to work at the Goodna Services Club, but I was covered 
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by the AWX Employees - AWX Pty Ltd Certified Agreement. There is a mechanism 

in the Agreement, which enabled them to remove penalty rates. The removal of 

penalty rates resulted with me being paid a flat rate of $23.00 per hour for all hours 

including weekends and public holidays. I did not believe it was right that I should 

be working on a Sunday and only being paid my standard rate . 

10. In April 2015, I went to work at the South's Juniors Leagues Club at Acacia Ridge, 

where I was covered by the Award. 

11 . I returned to the Goodna Services Club in July 2015. I returned to the club because 

I was offered five day's work each week and I was told that I would be paid penalty 

rates. This was because I would be employed by Hospitality X Pty Ltd, a subsidiary 

of AWX Pty Ltd that specialises in the hospitality sector. 

Current Work 

12. In July 2015, I started work at the Goodna Services Club as a casual bar tender 

and courtesy bus driver. 

13. My actual employer is Hospitality X Pty Ltd, which is a labour hire firm, but my work 

is at the Goodna Services Club. My employment is covered by the Hospitality X Pty 

Ltd Agreement (the Agreement). 

14. 1 am paid penalty rates under the Agreement, which are similar to the Award · 

except that the public holiday rate is 150%. 

15. I work on average 40 hours per week. My roster changes but on average, my 

hours are: 

a. Fridays and Saturdays from 5.00pm to 2.30am; 

b. Mondays and Thursdays 4.30pm to 1 0.30pm; 

c. Sundays from 12.00pm to 9.30pm. 

16. I work public holidays as required by my employer. 

17. I work every weekend. 
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The Impact of Weekend and Public Holiday Work 

18. I simply do not get to participate in the normal social activities that occur during 

weekends. 

19. From working on weekends and late at night, I miss out on a lot of activities that 

are meaningful to me. For example, I missed the weddings of my old school friends 

that both occurred in 2012 and took place in Brisbane and Hervey Bay. I couldn't 

get away for the weekend because I had to work. 

20. I recently missed out on the Anzac Day march, as I was rostered to work that day. I 

would have attended the dawn service before the start of my shift, but could not do 

so, as I was still recovering from my shift the night before. I also missed out on 

spending quality time with my family on Boxing Day for the same reason. 

21. When I work on the weekend, I miss enjoying a lazy Sunday with my family and 

watching Saturday football games. I miss out on weekend sporting events. I would 

like watch the rugby league match on TV on a Friday night. I would also like to go 

to a local rugby league club match on a Saturday or Sunday. I have missed 

multiple local football games that I would have otherwise attended with my 

grandson. 

22. Generally I do not have meals with my partner and mother-in-law as we live in 

different time zones, so to speak - I tend to work late nights then sleep in most of 

the day to make sure I get enough sleep. I often have breakfast shortly after lunch 

time. I might not wake up until 11 .00am on a Saturday after working on Friday night 

until 2.00am, and then I have to start work at 5.00pm. I feel like I lose the whole 

day when this happens. 

23. My daughter works Monday to Friday, which means that I am usually at work when 

she is off work. I wake up about 10.00am on Saturdays and Sundays and I am 

gone by 3.00pm. In that free time I am getting ready for work and doing things 

around the house. 
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24. I miss out on seeing my grandkids, and normal family time. If I had the time I would 

go to the movies, fishing or a Sunday drive with my grandchildren. 

Witness Signature 

Witness Name (printed) 

Date: !0/J>jf)O;S' 
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Your ref: 
Our ref: CLM:cms 
REPLY TO BRISBANE OFFICE 

29 March 2012 

Thomas Reardon 
AWX Pty Ltd 

By Email: treardon@awx.com.au 

Dear Thomas 

EMPLOYEES - AWX PTY LTD CERTIFIED AGREEMENT 

~m+k 
lawyers 

Brisbane 
Level 14 
324 Queen Street 
Brisbane OLD 4000 
GPO Box 5299 
Brisbane OLD 4001 
Tel + 61 7 3235 0400 
Fax + 61 7 3235 0430 

lnfo@mk_com.au 

WVNJ.mk.com.au 

We refer to your recent emaiL The following is our response in relation to your 
queries regarding the operation of the Employees- A WX Ply Ltd Certified Agreement 
AGB36963 ("the Agreemenf'). 

From 1 January 2010, the Agreement applies to all of AWX Pty Ltd's employees, 
except those employees who perform "contract work" (as defined in the A WX Ply Ltd 
Employee Collective Agreement- Meat Industry 2006) who are engaged in the meat 
industry. 

The nominal expiry date of the Agreement is 12 October 2012. Section 57 of the Fair 
Work Act 2009 ("the Acf') provides that a modern award does not apply to an 
employee where an Enterprise Agreement applies. Section 54(2) of the Act states 
that an Enterprise Agreement continues to operate until the day on which a 
"termination order" comes into operation pursuant to section 224 or 227 of the Act. 
Section 224 deals with termination of an agreement before its nominal expiry date. 
Section 227 deals with termination after the nominal expiry date. Both sections 
require an application to be made to Fair Work Australia for approval of the 
termination of an agreement. Both of those sections state that a termination order 
does not come into effect until the date specified by Fair Work Australia. 

Accordingly, an Enterprise Agreement continues to operate beyond its nominal expiry 
date until either an employer or an employee covered by the agreement makes an 
application to Fair Work Australia and Fair Work Australia makes a termination order. 
In the absence of a termination order from Fair Work Australia, an Enterprise 
Agreement continues indefinitely or alternatively, when it is replaced by a new 
agreement (pursuant to section 58 of the Act). 
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Thomas Reardon 
AWX Pty Ltd 

- 2 -

29 March 2012 

Both the Agreement and section 206 of the Act require AWX to pay the minimum base 
rate of pay which are contained in the applicable modern award for the relevant 
occupation or industry. The base rates in most modern awards are subject to 
transitional provisions which allow a phasing in of the new modern award rates over a 
period of 5 years. 

Clause 7(b) of the Agreement provides that all rates of pay are inclusive of all 
penalties, disabilities and allowances associated with the work unless otherwise 
specified in the Agreement. Clause 11 (a) of the Agreement provides for a penalty 
rate to be paid in circumstances where an employee performs overtime (i.e. in excess 
of 38 hours per week) however, that penalty rate is not payable where an employee 
volunteers to perform the overtime (see clause 11 (b)). 

Accordingly, AWX is entitled to pay the flat rate of pay provided for in clause 7 of the 
Agreement without the payment of any penalties, disabilities and allowances 
associated with the work. This is because section 57 of the Act provides that a 
modern award does not apply to any employee when an Enterprise Agreement is in 
operation. Although employees can work additional voluntary hours under the terms 
of the Agreement, the amount of hours an employee may work in any particular week 
is still subject to AWX's workplace health and safety requirements, particularly fatigue 
management. 

The Agreement sets m1mmum terms and conditions of employment. Accordingly, 
there is no prohibition on AWX paying rates or entitlements in excess of what is 
contained in the Agreement. This means that if a host employer pays higher rates 
and wishes for its labour hire workers to be paid at those rates, AWX is able to do so. 

If you have any queries, please do not hesitate to contact me. 

c 

Principal 
TEL: +61 7 3235 0402 I FAX: +61 7 3235 0430 
EMAIL: chris.mossman@mkqld.com.au 

copy to: mgiles@awx.com.au 
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