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PENALTY RATES 

 

OUTLINE OF PROPOSED FINDINGS ON EXPERT EVIDENCE:  

UNITED VOICE 

 

1. In accordance with the Statement and Revised Directions issued by the Fair Work 

Commission on 7 August 2015, the following is an outline of the proposed findings that 

United Voice seeks based on the expert reports identified below. 

Professor Jeff Borland 

2. The previous studies of the wage elasticity of employment reviewed by Professor Lewis do 

not provide evidence that is relevant to the question of how penalty rates affect employment. 

In addition, there are major methodological problems with each of the studies reviewed. 

3. The simulation modelling to predict the employment effects of penalty rates that is undertaken 

by Professor Lewis has major deficiencies and should not be regarded as informative about 

the likely employment effects of penalty rates. 

4. The inference drawn by Professor Lewis regarding the findings from the study by Rose (2015) 

is based on a flawed interpretation of the relation between labour supply and wages. 

5. Overall, the report by Professor Lewis does not provide information that is valid or valuable 

for assessing the employment effects of penalty rates. 

Professor John Quiggin 

Report: “Effects of Penalty Rates in the Restaurant Sector” 

6. The restaurant and café industry has expanded in response to increases in household incomes 

and discretionary expenditure. Wage costs are not a primary determinant of employment or 

profitability in the industry. The high rates of survival for large firms with 200+ employees 

are evidence of this. 
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7. The literature survey provided by Professor Lewis is selective and misleading. The core 

finding of the mainstream literature on minimum wages is that the elasticity of employment 

with respect to minimum wages is either small or negligible. 

8. Changes in penalty rates may lead to changes in patterns of employment, but are unlikely to 

have much effect on aggregate employment in the café and restaurant industry. 

9. Even in the absence of penalty rates as an award condition, it is likely that bargaining on equal 

terms between workers and employers would result in higher rates of pay on weekends and 

public holidays.  

10. The estimates provided by Professor Lewis of the likely increase in the employment of hired 

labour on Sundays arising from a reduction in penalty rates is flawed, for at least the following 

reasons: 

(a) There are no empirical estimates to support Professor Lewis’ thesis that a reduction in 

penalty rates will support substitution of labour between hired and owner/operator 

labour, and it is reasonable to assume that estimated substitution effects would be 

reduced by the work preferences of owner/operators. 

(b) Professor Lewis fails to take into account offsetting effects including a likely increase 

in owner/operator labour during the week to offset any decrease in such labour on 

Sundays, and a reduction in demand on days other than Sunday to offset any increased 

Sunday demand. 

11. Any decrease in demand for restaurant meals as a result of surcharges on Sundays and public 

holidays is offset by increases in demand at other times. In economic terminology, restaurant 

meals consumed on other days represent a close substitute for meals consumed on Sundays. 

Professor Lewis’ analysis of the impact of penalty rates on demand is inconsistent with his 

treatment of the elasticity of substitution for labour. 

Dr Olav Muurlink 

Report: “The Impact of Weekend Work: Consecutivity, overload, uncontrollability, unpredictability, 

asynchronicity and arrhythmia”. 

12. Working on weekends is associated with negative consequences to physical health, which in 

turn spill over to effect the psychological health and social life of the worker.  
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13. Working on weekends is associated with six key markers of negative health, which are 

consecutively, overload, uncontrollability, unpredictability, asynchronicity and arrhythmia. 

The presence of these factors also have a negative impact on the social life of the worker.  

14. Weekend work is particularly disruptive of social patterns. Sunday work substantially eats 

away at time spent on household activities and with friends and family. 

15. Research shows that: 

(a) Sunday is traditionally reserved (to a greater degree than Saturday) to rest and family 

activities; and 

(b) There are elevated wellbeing consequences that are particular to Sunday as opposed to 

merely the weekend. 

16. The negative impact of weekend work on the employee also has a secondary impact on the 

partner and/or children of the worker. 

17. Weekend workers are not able to fully offset or mitigate the negative effects of weekend work 

by reshuffling activities usually done on weekends to other days. Sunday workers in particular 

lose even more recreation time relative to standard workers. 

Report: “Response to the literature review and quantitative work in the ‘Pezzullo Report’ ”. 

18. The literature search conducted by Ms Lynne Pezzullo in the report titled The Modern Face of 

Weekend Work: Survey Results and Analysis (Pezzullo Report) is limited, and the items 

selected for review are not reflective of the literature base from which they are drawn.  

19. The data (and its interpretation) drawn from the survey conducted by Deloitte Acccess 

Economics and contained in the Pezzullo Report does not provide a reliable or accurate 

portrait of the comparable time use patterns of weekend and non weekend workers, for at least 

the following reasons: 

(a) The population from which the sample of respondents was drawn does not appear to 

be representative of the target population of Australian weekend workers and 

Australian workers.  

(b) The survey asked respondents to estimate, on average, the number of hours they spent 

doing certain tasks. This is likely to produce poor quality, unreliable data. 
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Professor Morris Altman 

Report: “Response to the ‘Rose Report’ Value of Time and Value of Work Time during Public 

Holidays” 

20. The data (and its interpretation) contained in the report by Professor John Rose, Value of Time 

and Value of Work Time during Public Holidays (the Rose Report), does not provide an 

accurate or reliable estimation of: 

(a) the importance and value that employees covered by the Restaurant Industry Award 

2010 (RIA) and the General Retail Industry Award 2010 (GRIA) place on time; and 

(b) the hourly pay rate for which employees covered by the RIA and GRIA are willing to 

work on different days and in different weeks. 

21. The data (and its interpretation) contained in the Rose Report does not provide a reliable basis 

or justification for the proposed reductions in Sunday penalty rates. 

22. The data contained in the Rose Report supports a conclusion that: 

(a) the penalty rates currently prescribed by the RIA and GRIA are appropriately fixed to 

secure labour supply for Sunday work; and 

(b) a reduction in Sunday penalty rates prescribed by the RIA and GRIA would likely 

have a negative effect on labour supply by workers whose employment is or would 

otherwise be covered by those awards. 

Dr Damian Oliver 

23. Data from the Australian Workplace Relations Survey (AWRS) conducted in 2014 and wave 

13 of the Household Income and Labour Dynamics Australia (HILDA) survey conducted in 

2013 results indicate that a higher proportion of employees with the following characteristics 

receive penalty rate payments/usually work weekends: 

(a) Casual employees; 

(b) Part-time employees; 

(c) Employees aged less than 25; 

(d) Employees who are not married or in a defacto relationship. 
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24. The average weekly earnings of accommodation and food services workers ranges between 

$442 and $513.90, which are rates below the national minimum wage and below industry 

benchmarks 

25. The AWRS data shows that the average proportion of total earnings of respondents that 

comprises penalty rates is 34.4 per cent. 

Dr Ian Watson 

Report: “Employee Earnings in the National Retail Industry” 

26. Workers in accommodation and food services are the lowest paid workers in Australia, and 

have the lowest average hourly earnings of any industry in the nation.  

27. Workers in hospitality have the highest rates of casual and part-time employment in Australia.  

Approximately 70 per cent of workers in accommodation and food services are casual 

workers, and 68 per cent are part-time workers. 

Dr Martin O’Brien 

Report: “Fast Food Workers in Australia” 

28. Workers in the accommodation and food services industry receive a relatively low distribution 

of weekly and hourly earnings compared to all industries. 

29. Average weekly earnings for workers in the accommodation and food services industry have 

declined over time as a proportion of all industries. 

30. The differential in weekly earnings between adult employees in the accommodation and food 

services industry and those in other industries is mostly attributed to a lower hourly wage rate. 

31. At least 60 per cent of workers in the accommodation and food services industry whose pay is 

prescribed by award are low paid and at least 50 per cent are very low paid.  

32. At least 90 per cent of young people in the accommodation and food services industry remain 

low paid until the age of 20 and most remain very low paid until the age of 24. 
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Professor Sara Charlesworth and Dr Fiona Macdonald  

Report: “Expert Report from Professor Sara Charlesworth and Dr Fiona Macdonald to the Shop 

Distributive and Allied Employees Association for use in the Four Yearly Review of Modern Awards 

being conducted by Fair Work Australia – Penalty Rates AM2014/305” 

33. Employees who work on Saturdays or on Sundays experience worse work-life interference 

than employees who rarely or never work those days. 

34. Working on Sundays is associated with worse work-life interference for employees than 

working on Saturdays and not on Sundays. 

35. The nature of the work-life interference generally experienced by employees from Sunday 

work reflects the following: 

(e) that, for most of the community, Sunday is a day off, a ‘free’ day and/or a ‘family and 

friends’ day; and 

(f) that Sunday work is perceived by employees as interfering with relaxation and as 

isolating or excluding them from ‘life’. 

36. Work-life interference experienced by employees from working on Sundays has ripple effects 

beyond the employee concerned, impacting adversely on families and on relationships with 

friends. 

Professor Sara Charlesworth 

Report: “Expert Opinion on questions and matters referred to in the ‘Pezzullo Report’ from Professor 

Sara Charlesworth to the Shop Distributive and Allied Employees Association for use in the Four 

Yearly Review of Modern Awards being conducted by Fair Work Australia – Penalty Rates 

AM2014/305” 

37. Serious doubts exist as to the representativeness and relevance of the sub-samples obtained in 

the survey referred to in Chapter 4 of the Report by Ms Lynne Pezzullo, The Modern Face of 

Weekend Work: Survey Results and Analysis (the Pezzullo Report) such that they are 

insufficiently robust to support the conclusions sought to be drawn about the comparable time 

use patterns of weekend and non weekend workers.  

38. The 2014 AWALI data analysis shows a clear association or interaction between weekend 

working and work-life interference; it does not however purport to demonstrate a strict causal 

link between working on weekends and work-life interference. 
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39. Subject to the above proposed finding, the following claims made in the Pezzullo Report are 

erroneous: 

(a) … the AWALI results on work life interference, showing that weekend workers report 

higher levels of interference, cannot be taken as conclusive evidence that it is the 

timing of weekend work, rather than its underlying nature or other factors correlated 

with it, which actually causes the higher levels of interference observed.  

(b) Risk factors for work life conflict include having young or many children; people with 

young or many children are thus likely to have more stress and also are more likely to 

work atypical hours. This[sic] potential confounders and lack of a clear causal link 

between the timing of work and reported disruption represent a general problem with 

reliance on AWALI data. 

Ms Helen Bartley 

Report: “Four Yearly Review of Modern Awards – Penalty Rates AM2014/305 2015 – Expert 

Opinion – Report to Fair Work Commission” 

40. Reliable conclusions cannot be drawn from the surveys referred to in Part 4 of the Pezzullo 

report about the composition, working hours, attitudes and experiences of: 

(a) Australian weekend workers; 

(b) Australian weekend workers employed in the: 

(i) Hotels industry;  

(ii) Retail industry; 

(iii) Pharmacy industry; 

(iv) Fast food industry;  

(v) Australian non-weekend workers. 

(c) Australian non-weekend workers employed in the: 

(i) Hotels industry; 

(ii) Café industry; 

(iii) Retail industry; 
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(iv) Pharmacy industry; 

(v) Fast food industry. 

41. The pre-requisites for the establishment and conduct of a survey from which reliable 

conclusions may be drawn are as follows: 

(a) Survey Planning: 

(i) clear aim and objectives; 

(ii) clear definitions and concepts including: 

1. concepts associated with the survey topic; 

2. a well-defined target population; 

3. scope; 

4. timeframe; 

(iii) identification of the information required to address the survey objectives; 

(iv) development of a questionnaire that: 

1. is relevant to the survey objectives; 

2. contains questions that are meaningful and relevant to the target 

population; 

3. is visually clear and easy to follow; 

4. contains easy to answer questions; 

5. contains unbiased questions; 

6. has response options; 

7. follows a logical sequence; 

8. is respectful and ethical and complies with the Australian Privacy 

Principles and any other relevant industry codes; 
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(v) a sample design and selection process which is unbiased, maximises the 

survey response and allows inferences to be made from the survey that can 

lead to reliable conclusions about the population such that: 

1. members of the sample are randomly selected from the target 

population; 

2. members of the sample are ideally selected from a complete, accurate 

and current sampling frame, with a known chance of selection that is 

greater than zero; 

3. the sample is sufficiently large to allow for reliable estimates of the 

population from the survey results; 

(vi) a sampling method that accounts for the likelihood of survey non-response by 

planned oversampling to ensure that the required sample size is achieved; 

(vii) a choice of data collection method that considers: 

1. how to reach members of the target population, and their preferred 

communication methods; 

2. the expected response rate and how to maximise the response rate; 

3. the type of data being collected in the survey; 

4. available time to undertake the survey; 

5. budget and other resources; 

6. any limitations or factors affecting the choice of method; 

(viii) consideration and documentation of any potential limitations with the survey 

and the possible consequences of these limitations;  

(b) Data Collection: 

(i) collected in accordance with accepted market and social research industry 

standards, such as the ISO international standard for market, social and 

opinion research  (AS: 1SO 20252); 

(c) Data Analysis Expectations: 
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(i) data analysis which follows an analysis plan that aligns with the survey 

objectives; 

(ii) statistical methods used to analyse data to take into account the characteristics 

of the variables; 

(iii) a clear and objective approach to the handling of missing data, including 

consideration and reporting of the extent of missing data; 

(iv) any multivariate statistical methods to be clearly specified and relevant 

statistical assumptions tested, satisfied and documented; 

(v) access to the data to allow for the replication of the analysis and production of 

the same results; 

(d) Reporting: 

(i) to be in plain English and follow a logical progression, including: 

1. an introduction containing a statement of the survey aim and objectives, 

background information and definition of the target population; 

2. details of the methodology as well as any limitations affecting the 

reliability and validity of the survey results; 

3. analysis of the results and details of the survey findings; 

4. conclusions; 

5. references; 

6. appendices, including a copy of the questionnaire, details of any 

multivariate statistical methods and, possibly, a copy of the summary 

statistics for each variable. 

(ii) graphs and tables to be accurate, easy to read and interpret: 

1. in relation to graphs, the data source should be clear, legends should be 

included where necessary, axes should be clearly labelled and units of 

measurement should be clear;  
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2. in relation to tabulated data, the data source should be clear, the 

columns and rows should be clearly labelled and the units of 

measurement should be clear; 

(iii) clearly distinguishes between survey findings and any conclusions based on 

the interpretation of the findings; 

(iv) any analysis to clearly identify the survey questions that are the subject of the 

analysis; 

(v) where relevant, the type of statistical test to be documented and the 

significance level, margin of error and sample size reported. 

 

 

 

4 September 2015 

 

C W Dowling 

K Burke 


