
FAIR WORK COMMISSION

AM 305 of 2014

FOUR YEARLY REVIEW OF MODERN AWARDS
PENALTY RATES

SUBMISSION OF EMPLOYER PARTIES
ON OBJECTIONS TO PRODUCTIVITY COMMISSION DRAFT REPORT

(OBJECTIONS MADE BY SDA AND UNITED VOICE)

1. The Australian Industry Group (“Ai Group”) seeks to tender the report of the Productivity
Commission entitled “Workplace Relations Framework – Interim Report” and dated August
2015 (the “Productivity Commission Draft Report”).

2. Other employer parties, including:

(a) Restaurant & Catering Industrial (RCI);
(b) the Pharmacy Guild of Australia (PGA);
(c) the Australian Retailers Association (ARA), National Retail Association (NRA) (in

relation to the General Retail Industry Award 2010 only) and Master Grocers
Australia (MGA);

(d) Clubs Australia Industrial (CAI); and
(e) the New South Wales Business Chamber (NSWBC) and Australian Business Industrial

(ABI),

join in the tender.

3. The Ai Group understands that the SDA and United Voice object to the tender.

4. The purpose of this submission is to outline the reasons why the Commission should admit
into evidence the Productivity Commission Draft Report.

PART A: Reliance on Productivity Commission Draft Report by Ai Group

5. On 11 August 2015, Ai Group filed a submission indicating its proposed tender of the
Productivity Commission Draft Report (with particular reliance on Chapters 13 and 14 of the
Productivity Commission Draft Report and Appendix F to the Productivity Commission Draft
Report) and indicating the factual propositions from the Productivity Commission Draft
Report upon which it intended to rely (see submission of 11 August 2015, par 10):

(a) From 1918 to 1998, the average number of hours worked by Australian employees
has reduced from 2,600 hours per annum to 1,600 hours per annum (see
Productivity Commission Draft Report, section 13.2).



(b) From 1918 to current times, Australian employees have increased the opportunity
for socialising and non-work activities given the reduction in the average number of
hours worked.

(c) From 1918 to current times, Australian society has seen a number of broad changes,
including an increased female participation rate, growing incomes, a changing social
norm for retail and hospitality activities, a steady reduction in religious observance
and a softening of trading hour restrictions (see Productivity Commission Draft
Report, section 14.2).

(d) In 2013-2014, approximately 2.5 per cent of Australian employees worked regular
night shift work (performed between 7pm and 7am) (see Productivity Commission
Draft Report, section 13.2).

(e) In current times, the level of penalty rates for Sunday work under the Fast Food
Award are excessive in comparison to the penalty rates for night shift work (see
Productivity Commission Draft Report, Chapter 14, including section 14.5).

(f) In current times, there is no justification for different levels of penalty rates for
Saturday work and Sunday work in industries such as the fast food industry (see
Productivity Commission Draft Report, Chapter 14, including section 14.5).

(g) In current times, there is no justification for different levels of penalty rates amongst
the fast food and restaurant industries (see Productivity Commission Draft Report,
section 14.5).

(h) The level of a fair and relevant penalty rate should take into account the nature of
the industry (including the regularity of work on a weekend) and the actual impact
on working on a weekend on employees in the industry (see Productivity
Commission Draft Report, section 14).

(i) There is relatively little difference in the degree to which Australian employees
engage in social activities between Saturdays and Sundays (compared with
weekdays) (see Productivity Commission Draft Report, section 14.5 and section F2).

6. On 17 September 2015, both the SDA and United Voice provided notice to Ai Group of their
objections to the tender of the Productivity Commission Draft Report on the grounds of
relevance, hearsay, opinion and unfair prejudice (see letter from solicitors for SDA to
solicitors for Ai Group dated 17 September 2015; see also letter from United Voice to
solicitors for Ai Group dated 17 September 2015).

7. One aspect of the objection based on relevance was an alleged failure of Ai Group to specify
the findings that it sought from its reliance on the Productivity Commission Draft Report.
This aspect of the objection has no foundation, given the submission filed by Ai Group on 11
August 2015.



8. Ai Group relies upon the following matters to justify the tender of the Productivity
Commission Draft Report:

(a) First, the fact that the report is a draft report does not preclude its admission into
evidence, especially as the Commission has previously admitted and considered a
report of the Productivity Commission even though the report was draft (see Re IEU
[2014] FWC 7838 at [41], [42] per Catanzariti VP).

(b) Secondly, the Productivity Commission Draft Report is relevant as the Commission
may consider the contents of the Productivity Commission Draft Report in:

(i) determining the characteristics of employees in Australia generally and in a
historical setting; and

(ii) addressing section 134 of the Fair Work Act 2009 (Cth) (and, in particular,
whether the Fast Food Industry Award 2010 is “fair” and “relevant”) (see the
factual findings set out in the submission of 11 August 2015, par 10).

(c) Thirdly, the Commission and its predecessors have taken into account a report of the
Productivity Commission in making findings on the characteristics of employees in
industry (see, for example, Equal Remuneration Test Case Decision [2011] FWAFB
2700 at [225] per Giudice J, Watson VP, Acton SDP, Harrison and Cargill CC; see also
Re IEU [2014] FWC 7838 at [41], [42] per Catanzariti VP; Re SDA [2014] FWCFB 1846
at [163]-[164] per Boulton J, Harrison SDP, Roe C; Annual Wage Review 2012-2013
[2013] FWCFB 4000 at fn 111, fn 143, fn 144).

(d) Fourthly, the content of the Productivity Commission Draft Report is inherently likely
to be reliable as the Productivity Commission has, as part of its functions, the role of
conducting inquiries, making reports and undertaking research (see section 6 of the
Productivity Commission Act 1988 (Cth)), is constituted by members having
qualifications relevant to its functions (see section 24 of the Productivity Commission
Act 1988), is required by statute to include certain matters in its reports (see section
8(3) of the Productivity Commission Act 1988) and has the benefit of a statutory
protection that precludes persons from giving it false or misleading information (see
section 52 of the Productivity Commission Act 1988).

(e) Fifthly, the Productivity Commission Draft Report is referenced expressly by one of
the experts called by United Voice (see Borland Report (Exhibit UV 25), p3, par 4(l);
p15, par 30) and thus is seemingly treated as reliable as part of the United Voice case
(noting too that the Productivity Commission Draft Report is referenced expressly by
Professor Lewis (see Lewis Supplementary Report (Exhibit ABI 4), p13, par 26; Lewis
Second Supplementary Report (Exhibit ABI 5), p27)).



(f) Sixthly, some of the sections of the Productivity Commission Draft Report upon
which the Ai Group relies are based on ABS data (which data is seemingly accepted
by the SDA and the United Voice as reliable and not provisional in nature).

(g) Seventhly, the Productivity Commission Draft Report is relevant as the Commission
may consider the contents of the Productivity Commission Draft Report as
confirmatory of ABS data and other information received into evidence (see
Redundancy Test Case Decision [2004] AIRC 287; (2004) 129 IR 155 at [223]-[224] per
Giudice J, Ross VP, Smith and Deegan C; see also Re AWU [2005] AIRC 3 at [35] per
Ross VP).

(h) Eighthly, the objection of the SDA and United Voice is essentially to weight and an
objection of that kind should be addressed by submissions, not refusal to admit into
evidence (see also MUA v ASP Ship Management Pty Limited [2015] FWCFB 8057 at
[17] per Watson VP, Gooley and Gostencnik DPP).

(i) Ninthly, the Productivity Commission Draft Report is within the category of common
evidence envisaged by the Fair Work Commission to be tendered and relied on in
this matter (as reflected in the following exchange in a mention of this matter on 12
December 2014):

PN96
MS DOLAN: Your Honour, just on the common evidence, we envisage that
that would be potentially like the expert witness evidence that’s common. Is
that your - - -

PN97
JUSTICE ROSS: There might be other evidence, documentary or other
material, so I wouldn’t want to confine it, but you would expect it to be
expert evidence, perhaps government reports, or statistical material, social
commentary material. It’s difficult to know.

9. Ai Group proposes to rely on Chapters 13 and 14 of, as well as Appendix F to, the
Productivity Commission Draft Report only but proposes to tender, for completeness, the
entire Productivity Commission Draft Report.  Ai Group is willing to tender only the two
chapters, and the single appendix, if that might meet the concerns of the SDA or United
Voice.

PART B: Reliance on Productivity Commission Draft Report by RCI

10. On 10 August 2015, RCI filed the Productivity Commission Draft Report in the proceedings as
an attachment to the supplementary witness statement of John Hart sworn on 10 August
2015. (If the Commission was to receive the Productivity Commission Draft Report as
tendered by Ai Group it would not be necessary for RCI to tender the supplementary witness
statement of Mr Hart.)



11. RCI seeks to establish the same factual propositions as the Ai Group from the Productivity
Commission Draft Report (see paragraph 5 of this submission) (but with appropriate
modifications to restaurant and catering industry (as well as the fast food industry) and the
Restaurant Award (as well as the Fast Food Award)).

12. RCI relies on the same nine matters as the Ai Group to justify the tender of the Productivity
Commission Draft Report (see paragraph 8 of this submission).

PART C: Reliance on Productivity Commission Draft Report by PGA

13. The PGA relies on the same material in the Productivity Commission Draft Report relied
upon by the Ai Group (see paragraph 5 of this outline) and seeks to establish the same
factual propositions as the Ai Group from the Productivity Commission Draft Report (but
with appropriate modifications to the pharmaceutical industry or the Pharmacy Award).

14. The PGA also relies on Appendix C to the Productivity Commission Draft Report (“Australian
empirical studies of wage employment effects”) which is referred to in Chapters 13 and 14
of the Productivity Commission Draft Report.

15. The PGA wishes to rely on Appendix C to establish the following four propositions (as set out
contained in the four bullet points contained on page 854 of the Productivity Commission
Draft Report):

(a) minimum-wage changes in Australia, if anything, tend to have a small and negative
effect on the total employment (that is, taking into account the impact on both
minimum-wage and above minimum-wage workers);

(b) the impacts may be stronger for certain subsections of the labour market,
particularly younger workers (Leigh found statistically significant effects for females
aged 15 to 24 and males aged 15 to 34. Mangan and Johnston found statistically
significant effects for young people in Queensland and in Australia, but of a smaller
magnitude than those reported by Leigh);
- In contrast, Junankar, Waite and Belchamber (2000) reported little evidence of a

statistically significant employment effect on youth employment. However, they
did report that their sample size was small (Junankar, Waite and
Belchamber 2000, p. 180) which would make it more difficult to discern a
statistically significant effect;

(c) there is some evidence to suggest that minimum-wage changes may indirectly
impact on other subsections of the labour market — the statistical significance of
Leigh’s finding that minimum-wage changes have a positive impact on female
workers aged 45 to 54 suggests that they may be substitutes for minimum-wage
workers; and



(d) the impact tends to increase (to be higher in an absolute sense) over longer time
periods, which is consistent with employers having greater scope and ability to
expand or contract operations over time and for employees to move between
employment opportunities and in and out of employment.

16. The PGA relies on the same nine matters as the Ai Group to justify the tender of the
Productivity Commission Draft Report (see paragraph 8 of this submission).

PART D: Reliance on Productivity Commission Draft Report by the ARA, NRA and MGA

17. The ARA, NRA and MGA rely on the same material in the Productivity Commission Draft
Report relied upon by the Ai Group (see paragraph 5 of this outline).

18. The ARA, NRA and MGA propose the following findings in relation to the Productivity
Commission Draft Report:

(a) The first five factual propositions proposed by Ai Group (see paragraph 5 of this
submission);

(b) The last two factual propositions proposed by Ai Group (see paragraph 5 of this
submission);

(c) In current times, there is no justification for different levels of Sunday penalty rates
amongst the hospitality, entertainment, retailing, restaurants and cafes (HERRC)
industries (see Productivity Commission Draft Report, section 14.5).

(d) In current times there is no justification for the quantum of the differential in
penalty rates between Saturday and Sunday in the retail industry.

19. The ARA, NRA and MGA rely on the same nine matters as the Ai Group to justify the tender
of the Productivity Commission Draft Report (see paragraph 8 of this submission).

PART E: Reliance on Productivity Commission Draft Report by CAI, NSWBC and ABI

20. The CAI, NSWBC and ABI seek to establish the same factual propositions as the Ai Group
from the Productivity Commission Draft Report (see paragraph 5 of this submission) (but
with appropriate modifications to the clubs, retail and restaurant industries (instead of the
fast food industry) and the Clubs Award, Retail Award and Restaurant Award (instead of the
Fast Food Award)).

21. The CAI, NSWBC and ABI rely on the same nine matters as the Ai Group to justify the tender
of the Productivity Commission Draft Report (see paragraph 8 of this submission).

14 December 2015
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FAIR WORK COMMISSION 

AM 305 of 2014 

FOUR YEARLY REVIEW OF MODERN AWARDS 
PENALTY RATES 

OUTLINE OF SUBMISSION OF AUSTRALIAN INDUSTRY GROUP 

1. The Australian Industry Group ("AI Group") is representing employer parties covered by the 

Fast Food Industry Award 2010 ("Fast Food Award") in the four yearly review of modern 

awards being conducted by the Commission pursuant to section 156 of the Fair Work Act 

2009 {Cth) (the "FW Act"). 

2. The Commission has decided to refer common issues concerning penalty rates in a number 

of modern awards, including the Fast Food Award, to a specially convened Full Bench (the 

"Penalty Rate Proceedings•). 

3. The President of the Commission has assigned the Fast Food Award to the "Retail Group" as 

part of the consideration of the Penalty Rates Proceedings. 

4. This outline summarises the position of Ai Group on: 

(a) the proposed findings based on the lay evidence which it has filed; and 

(b) the proposed submissions based on the proposed findings. 

5. This outline is to be read in conjunction with the outline of submissions of Ai Group 

(originally on 20 April 2015 and amended on 11 August 2015) on the effect of the statistical 

and related data it has filed, the proposed findings based on that statistical and related data 

and the submissions that it urges on the Commission based on that statistical and related 

data and those proposed findings. 

Proposed Lay Evidence 

6. Ai Group proposes to rely upon: 

(a) a survey conducted in July 2015 of approximately 21,500 employees working in 

McDonald's and Hungry Jack's restaurants in July 2015 (see affidavit of Patricia Ann 

Deasy affirmed 10 August 2015 ("First Deasy Affidavit")); 

(b) a survey conducted in July and August 2015 of 147 operators managing and 

operating McDonald's restaurants in July and August 2015 (see affidavit of Patricia 

Ann Deasy affirmed 11 August 2015 ("Second Deasy Affidavit"); 
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(c) three affidavits relating to the administration of the surveys (see affidavit of Marek 

Kopias affirmed 10 August 2015 ("First Kopias Affidavit"); affidavit of Marek Kopias 

affirmed 10 August 2015 ("Second Kopias Affidavit"); affidavit of Gina Feast 

affirmed 10 August 2015); 

(d) one affidavit relating to the availabilities and working hours of employees on 

weekends, and the absence of adverse effects of weekend work, based on an 

analysis of data maintained by McDonald's (see affidavit of Krista Terese Limbrey 

affirmed 10 August 2015); 

(e) six affidavits relating to the availabilities and working hours of employees on 

weekends, and the absence of adverse effects of weekend work, based on any 

analysis of data maintained by a sample of McDonald's franchisees (see affidavit of 

Marcus Dunn affirmed 11 August 2015; affidavit of Nicola Agostino affirmed 10 

August 2015; affidavit of Stephen Flook affirmed 11 August 2015; affidavit of Adam 

Dando affirmed 10 August 2015; affidavit of Ayman Haydar affirmed 10 August 

2015; affidavit of David Eagles sworn 10 August 2015); and 

(f) one affidavit relating to the adoption by the fast food industry of trends and 

practices used in the restaurant industry (see affidavit of Mallika Krishnamurthy 

affirmed 10 August 2015). 

Proposed Findings in relation to Proposed Lay Evidence 

7. The proposed findings are: 

(a) In July 2015, the fast food industry is a consumer focussed industry, with consumers 
demanding fast food establishments to serve them in evenings and throughout the 
entire period of weekends. 

(b) In July 2015, working on a Saturday or Sunday is an inherent part of a job in the fast 
food industry. 

(c) In July 2015, approximately 114,000 employees worked in McDonald's and Hungry 

Jack's restaurants in the fast food industry. 

(d) In July 2015, approximately 53 per cent (approximately 114,000 of approximately 
215,000) of employees In the fast food industry worked for McDonald's or Hungry 

Jack's. 

(e) In July 2015, approximately 66 per cent of employees working for McDonald's and 

Hungry Jack's were aged 14 to 17 years. 

(f) In July 2015, approximately 90 per cent of employees working for McDonald's and 
Hungry Jack's were aged 14 to 24 years. 

2 
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(g) In July 2015, approximately 85 per cent of employees working for McDonald's and 
Hungry Jack's worked on a part time or casual basis. 

(h) In mid-2015, less than 10 per cent of employees working for McDonald's who 
worked on a part time or casual basis and were aged 14 to 16 years made 
themselves available to work before 4pm on a week day. 

(i) In mid-2015, employees working for McDonald's who worked on a part time or 
casual basis and were aged 14 to 17 years made themselves available to work for 
double the number of hours on a weekend than a week day. 

(j) In July 2015, approximately 50 per cent of employees working for McDonald's and 

Hungry Jack's worked 1 to 10 hours per week (and a further approximate 20 per 
cent of employees working for McDonald's and Hungry Jack's worked 11 to 15 hours 
per week). 

(k) In July 2015, approximately 80 per cent of employees working for McDonald's and 
Hungry Jack's worked the same or similar hours each week. 

(I) In July 2015, approximately 74 per cent of employees working for McDonald's and 
Hungry Jack's were not married and were not in long term relationships. 

(m) In July 2015, approximately 75 per cent of employees working for McDonald's and 
Hungry Jack's lived at home with one or both of their parents, with approximately 90 
per cent of employees working for McDonald's and Hungry Jack's aged 14 to 17 
years living at home with one or both parents. 

(n) In July 2015, approximately 93 per cent of employees working for McDonald's and 
Hungry Jack's were not the parent or legal guardian of a person aged under 18 
years. 

(o) In July 2015, approximately 77 per cent of employees working for McDonald's and 
Hungry Jack's were full time or part time students. 

(p) In July 2015, approximately 70 per cent of employees working for McDonald's and 
Hungry Jack's who were full time students worked on Saturdays and approximately 

70 per cent of employees working for McDonald's and Hungry Jack's who were full 
time students worked on Sundays. 

(q) In July 2015, approximately 60 per cent of employees working for McDonald's and 
Hungry Jack's preferred to work both week days and weekends. 

(r) In July 2015, younger employees working for McDonald's and Hungry Jack's 
preferred not to work only on weekdays whereas older employees working for 
McDonald's and Hungry Jack's preferred to work only on weekdays. 

3 
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(s) In July 2015, approximately 70 per cent of employees working for McDonald's and 
Hungry Jack's would work more hours on a Saturday or a Sunday if offered more 
hours. 

(t) In July 2015, approximately 78 per cent of employees working for McDonald's and 
Hungry Jack's work six hours or less on a Saturday. 

(u) In July 2015, approximately 80 per cent of employees working for McDonald's and 
Hungry Jack's work six hours or less on a Sunday. 

(v) In July 2015, approximately 50 per cent of employees working for McDonald's or 
Hungry Jack's reported no impact of their working on a Saturday or Sunday on 
spending time with family or friends. 

(w) In July 2015, approximately 60 per cent of employees working for McDonald's or 
Hungry Jack's spend in excess of six hours per week watching TV, playing computer 
games or undertaking online and social media activities. 

(x) In July 2015, the majority of employees working for McDonald's or Hungry Jack's on 
a Saturday or a Sunday commonly commenced a shift at either Gam, 7am, Sam, 
lOam, llam, 12pm, 4pm or Spm. 

(y) In July 2015, approximately 75 per cent of employees working for McDonald's or 
Hungry Jack's did not experience any greater difficulties travelling to and from work 
on a Sunday. 

(z) In July 2015, McDonald's restaurants achieve their greatest daily sales on a Saturday 
and sales on a Sunday are greater than sales on the majority of week days. 

(aa) In July 2015, all employees working for McDonald's, and approximately 98 per cent 
of employees working for Hungry Jack's, do not receive a rate of pay to work on a 

weekend that is higher than the rate for working on a week day. 

(bb) In July 2015, there is no evidence of adverse health effects of working in the fast 
food industry on weekends. 

(cc) In July 2015, approximately 50 per cent of employees working for Hungry Jack's or 
McDonald's made themselves available to work weekday evenings including after 
9pm. 

(dd) In mid-2015, approximately 50 per cent of employees at McDonald's have worked 
for McDonald's less than one year. 

(ee) In July 2015, there is a clear distinction between career and non-career employees 
working in the fast food industry (with a smaller number of career employees 
intending to make a career in the industry through the acquisition of skills and 
experience (often through their employer) and through promotion and being 
available to work throughout a day, and a greater number of non-career employees 

4 
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working in the industry whilst studying, intending to work in other industries in due 
course and only being available late afternoon and on weekends). 

(ff) The practices for choosing menu items, preparing food and serving customers in the 
fast food industry and the restaurant industry are becoming similar. 

(These proposed findings are intended to be indicative only and Ai Group relies on all 
information gleaned from the surveys and the analysis of data (see Deasy First Affidavit; 
Deasy Second Affidavit; limbrey Affidavit; and the six franchisee affidavits).) 

8. Ai Group intends to rely upon the proposed findings in support of the following broad 

submissions: 
(a) In 1919, when penalty rates for work on a Sunday were introduced into industrial 

awards, the typical Australian employee was male, worked 44 hours per week on a 
full time permanent basis on Monday to Saturday, was married, had children and 
attended church regularly on a Sunday. 

(b) In current times, the typical Australian employee in the fast food industry is equally 
male or female, is aged between 17 years and 24 years, is a student, works 1 to 15 
hours per week on a part-time or casual basis on any day in the week or weekend, is 
not married or in a long term relationship, does not have parenting or guardianship 

responsibilities and does not attend church regularly on a Sunday. 

(c) In current times, the standard hours of work for the typical Australian employee in 
the fast food industry on a weekend are between 6am and lOpm. 

(d) In current times, the typical Australian employee in the fast food industry works a 
shift less than six hours on a weekend and commences work on a weekend around 
6am to 7am, around lunch time or around 4pm to Spm. 

(e) In current times, the typical Australian employee in the fast food industry working 
on a weekend does not work excessive hours during the week or on a weekend. 

(f) In current times, the typical Australian employee in the fast food industry does not 
require a rate of pay to work on a weekend higher than the rate of pay to work 

during the week. 

(g) In current times, the typical Australian employee in the fast food industry does not 
require a rate of pay to work between 9pm and 10pm during the week that is higher 
than the rate of pay to work between 4pm and 9pm during the week. 

(h) In current times, the typical Australian employee in the fast food industry who works 
on a weekend has significant opportunities to spend time with family and friends on 
the weekend (as well as during the week). 

(i) In current times, the typical Australian employee in the fast food industry who works 
on a weekend is able to {and does) make up, either on other times on the weekend 
or during the week, opportunities lost to spend time with family and friends. 

5 
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0) In current times, the typical fast food establishment prepares, including on the 
weekend, food for sale immediately before or after the placement of an order from 
a customer. 

(k) In current times, the typical fast food establishment achieves its greatest daily sales 
on a Saturday and sales on a Sunday are greater than sales on the majority of days 
during the week. 

(I) In current times, the typical fast food establishment does not encounter difficulties 
in recruiting employees to work in the fast food industry on weekends. 

(m) In current times, the typical fast food establishment would be able to recruit 
employees to work additional hours on weekends if it offered additional hours on 

weekends. 

(n) In current times, the level of penalty rates under the Fast Food Award are higher 
than the level in the Restaurant Industry Award 2010. 

(o) The level of a fair and relevant penalty rate should take into account the nature of 
the industry (including the regularity of work on a weekend and the employees 
preferring and/or making themselves available to work on weekends). 

(p) The level of a fair and relevant penalty rate should take into account the actual 
impact (and the extent of such impact) on working on a weekend on employees in 
the industry. 

(q) In current times, the level of penalties in clause 2S.S(c) of the Fast Food Award are 
no longer "rele11ant" for the purposes of section 134(1) of the FW Act. 

(r) In current times, the level of penalties in clause 2S.S(c) of the Fast Food Award are 
beyond a "fair and relevant minimum safety net" for the purposes of section 134(1) 
of the FW Act. 

(s) In current times, the level of penalties in clause 25.5(c) of the Fast Food Award do 
not "promote" "increased workforce participation" for the purposes of section 
134(1)(c) of the FW Act. 

(t) In current times, the level of penalties in clause 25.5(c) of the Fast Food Award go 
well beyond the provision of "additional remuneration" for 11Working for weekends" 
for the purposes of section 134(1)(da)(iii) of the FW Act. 

Further Evidence 

9. Ai Group also intends to tender, and rely upon, the Productivity Commission Draft Report on 
the Workplace Relations Framework dated August 2015 (the "Draft Report"), especially 
Chapters 13 and 14 of the Draft Report and Appendix F to the Draft Report. 

6 
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10. Ai Group is currently reviewing and assessing the full impact of the Draft Report {noting that 
it comprises over 930 pages and that it was only published in early August 2015). However, 
at this stage, Ai Group anticipates that the submissions it will make will be to the following 
effect: 

(a) From 1918 to 1998, the average number of hours worked by Australian employees 
has reduced from 2,600 hours per annum to 1,600 hours per annum (see Draft 
Report, section 13.2). 

(b) From 1918 to current times, Australian employees have increased the opportunity 
for socialising and non-work activities given the reduction in the average number of 

hours worked. 

(c) From 1918 to current times, Australian society has seen a number of broad changes, 
including an increased female participation rate, growing incomes, a changing social 
norm for retail and hospitality activities, a steady reduction in religious observance 
and a softening oftrading hour restrictions (see Draft Report, section 14.2). 

{d) In 2013-2014, approximately 2.5 per cent of Australian employees worked regular 
night shift work {performed between 7pm and 7am) (see Draft Report, section 13.2). 

(e) In current times, the level of penalty rates for Sunday work under the Fast Food 
Award are excessive in comparison to the penalty rates for night shift work (see 
Draft Report, Chapter 14, including section 14.5). 

{f) In current times, there is no justification for different levels of penalty rates for 
Saturday work and Sunday work in industries such as the fast food industry (see 
Draft Report, Chapter 14, including section 14.5). 

(g) In current times, there is no justification for different levels of penalty rates amongst 
the fast food and restaurant industries (see Draft Report, section 14.5). 

(h) The level of a fair and relevant penalty rate should take into account the nature of 
the industry (including the regularity of work on a weekend) and the actual impact 
on working on a weekend on employees in the industry (see Draft Report, section 
14). 

(i) There is relatively little difference in the degree to which Australian employees 
engage in social activities between Saturdays and Sundays (compared with 
weekdays) (see Draft Report, section 14.5 and section F2). 

11 August 2015 

7 
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A. J. MACKEN & CO. 

Ausdoc: 447 Melbourne 
Webpage: 
www. macken. com. au 
E-mail: 
ajmacken@macken.com.au 

17 September 2015 

AI Group Workplace Lawyers 
51 Walker Street 
NORTH SYDNEY NSW 2060 
Attention: Ms Leanne Cruden 

Dear Ms Cruden, 

AUSTRALIAN LA WYERS 
ABN 34068587818 

II"' Floor, 53 Queen Street 
Melbourne Vic 3000 

Australia 

Telephone: (03) 9614 4899 
[+61 3 96144899] 

Fax: (03) 9629 3542 
[+61 3 9629 3542] 

Also at: 
Level 5, BMA House 
135 Macquarie Street 
Sydney NSW 2000 
Australia 

Re: Fair Work Commision- Modern Awards Review- Penalty Rates- AM2014/035 

We refer to your letter of 16 September 2015 inquiring as to whether the SDA objects to the 
admission into evidence of the Productivity Commission Interim Report (the draft Report). 

We confinn that the SDA does object to the tender of the draft Report as evidence in the 
proceeding. The grounds of the objection, and their bases, are as follows: 

(a) Relevance 

The contents of the draft Report, including the opinions expressed in relation to 
penalty rates, are directed at matters foreign to the 4 yearly review of modem awards. 

(b) Hearsay 

The draft Report is properly charactelised as a previous representation made "out of 
court" as it is not proposed that its author(s) be called to give evidence in the 
proceeding. 

None of the exceptions to the exclusionary rule ins 59 of the Evidence Act (Cth) 
are engaged. 

(c) Opinion 

The draft Report is comprised of numerous opinions so as to fall within 
the exclusionary rule ins 76 of the Evidence Act 1995 (Cth). 

It is not proposed to call an expert witness in relation to the draft Report so as to seek 
to engage the exception in s 79 of the Evidence Act 1995 (Cth). 

Industrial & Employment Law 
- Industrial Advisings 
- Executive Contracts & Advice 
- Career Planning & Placement 

Superannuation Law 
Taxation Law 
Administrative Law 
Australian Polish Relations 

Mediation 
Human Resources 
Media & Publications 
Sports Law & Contracts 
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(d) Admission unfairly prejudicial 

Even if otherwise admissible, the draft Report should not be admitted into evidence as 
its probative value is substantially outweighed by the danger that it may be 
unfairly prejudicial to the Union parties (sees 135(a) ofthe Evidence Act 1995 (Cth)). 
In particular: 

(i) As a draft report, it is ofvety little, if any, probative value; 

(ii) The Union parties have no capacity to test its contents. 

As a final observation, we note that whilst all of the Employer parties have indicated that they 
will seek to tender the draft report, none of them including the AIG have set out the findings 
they seek based on the draft report were it to be admitted into evidence. This was the subject 
of express directions made on 7 August 2015. The objections set out above are advanced in 
the context that neither we nor the Commission are presently aware of what probative 
purpose is sought to be made of this proposed evidence. 

We are sending a copy of this letter to the Commission to give notice of the SDA's position 
in respect of the admissibility of the draft Report. 

Yours sincerely, 

/f/11------
A J MACKEN & CO. 
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17 September 2015 

Leanne Cruden 

Ai Group Workplace Lawyers 

United Voice National Office 
303 Cleveland St . Redfern, NSW 2016 
Locked Bag 9, Haymarket, NSW 1240 
ABN 5772 8 088 684 

By email: leanne.cruden@aigroup.com.au 

Dear Ms Cruden, 

AM2014/305- MODERN AWARD REVIEW- PENALTY RATES 

We refer to your letter dated 16 September 2015. 

t (02) 8204 3000 
f (02) 9281 4480 
e unitedvoice(a.unitedvoice org au 
w www.un1tedvo1ce.org au 

We confirm that United Voice objects to the tender of the Productivity Commission Interim 

Report (the draft Report) as evidence in the proceeding. 

Whilst the employer parties have indicated that they wish to rely on the draft Report, no party 

has set out the findings they seek based on the common material filed, as required by 

direction 7 of the Revised Directions issued 7 August 2015. Our objections are made in the 

context that we do not know how the draft Report is to be relied upon. 

The grounds of our objection are as follows. 

1 Relevance 

The contents of the draft Report, including the opinions expressed in relation to penalty 

rates, deal with matters not directly relevantly to the four yearly review of modern awards. 

This is especially important in circumstances where the employer parties have not set out 

the findings they seek from the draft Report. 



12

2 Hearsay 

The draft Report is properly characterised as a previous representation made out of court as 

it is not proposed that its author(s) be called to give evidence in the proceeding. None of 

the exceptions to the exclusionary rule in section 59 of the Evidence Act 1995 (Cth) apply. 

3 Opinion 

The draft Report is comprised of numerous opinions so as to fall within the exclusionary rule 

in section 76 of the Evidence Act. None of the employer parties propose to call an expert 

witness in relation to the draft Report so as to seek to engage the exception in section 79 of 

the Evidence Act. 

4 Admission unfairly prejudicial 

Even if otherwise admissible, the draft Report should not be admitted into evidence as its 

probative value is substantially outweighed by the danger that it may be unfairly prejudicial to 

the union parties (see section 135(a) of the Evidence Act). This is especially so in 

circumstances where the report is in draft form and calls for comment (at page iii) . Further 

the union parties have no capacity to test the contents of the draft Report. 

We are sending a copy of this letter to the Commission to give notice of United Voice's 

position in respect of the admissibility of the draft Report. 

Industrial Co-ordinator/Legal Practitioner 

United Voice 
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DECISION 

Fair Work Act 2009 
s.l58 - Application to vary or revoke a modem award 

Application by United Voice 
(AM2013/46; AM2013/47) 

Application by the Independent Education Union of Australia 
(AM201417) 

FairWork 
Commission 

VICE PRESIDENT CATANZARITI SYDNEY, 12 NOVEMBER 2014 

Applications to vary modern awards - transitional provisions - Educational Services 
(Teachers) Award 2010 [MA000077] and Children's Services Award 2010 [MAOOOJ20]. 

[1] On 24 December 2013, United Voice filed two applications to vary a modem award. 
The applications were filed in relation to the Educational Services (Teachers) Award 2010 
[MA000077] and the Children's Services Award 2010 [MA000120] (the Awards). Both 
applications sought to extend certain transitional provisions contained in the Awards from 1 
July 2014 to 31 December 2014. 

[2] On 30 January 2014, the Independent Education Union of Australia (the lEU) made an 
application to vary the Educational Services (Teachers) Award 2010 to the same effect as the 
United Voice application. As all three applications (the Applications) deal with related subject 
matter, they were heard together in Sydney on 25 and 26 August 2014. 

Award Provisions 

[3] The Applications seek to vary the following provisions of the Educational Services 
(Teachers) Award 2010: 

"A.3.7 Notwithstanding clause A.3.5, the following transitional arrangements apply to 
an employer in New South Wales which immediately prior to 1 January 2010: 

(a) was obliged, 

(b) but for the operation of an agreement-based transitional instrument or an 
enterprise agreement would have been obliged, or 

(c) if it had been an employer in the industry or of the occupations covered by 
this award would have been obliged 

by the Teachers (Non-Government Pre-Schools (State) Award 2006 (AN120546) or 
the Teachers (Non-Government Early Childhood Service Centres Other Than Pre-

1 
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Schools) (State) Award 2006 (AN120545) (together, NSW Awards) to pay a minimum 
wage higher than that in this award for an employee in New South Wales. 

During the period commencing with the frrst full pay period after 1 January 2011 and 
1 July 2014 the employer must 

(i) pay no less than the mmxmum wage in the relevant NSW Award 
immediately prior to 1 January 201 0; and 

(ii) apply any increase in minimum wages in this award resulting from an 
annual wage review, including the 2010 annual wage review. 

A.3.8 These provisions cease to operate from the beginning of the frrst full pay period 
on or after 1 July 2014." 

[4] The Applications also seek to vary the following provisions of the Children's Services 
Award 2010: 

"A.3.7 New South Wales, Western Australia and Tasmania - Other than Division 
2B State award employers 

The following transitional arrangements apply to an employer in New South Wales, 
Western Australia and Tasmania which, immediately prior to 1 January 2010: 

(a) was obliged, 

(b) but for the operation of an agreement-based transitional instrument or an 
enterprise agreement would have been obliged, or 

(c) if it had been an employer in the industry or of the occupations covered by 
this award would have been obliged 

by a transitional minimum wage instrument and/or an award-based transitional 
instrument to pay a minimum wage higher than that in this award for an employee 
engaged in a classification lower than Children's Services Employee Level 3.1 and all 
classifications of Support Worker in Tasmania and Western Australia, and for all 
classifications in New South Wales. 

The employer must: 

( i) continue to pay no less than the minimum wage in the transitional minimum 
wage instrument and/or award-based transitional instrument; and 

(ii) apply any increase in minimum wages in this award resulting from an 
annual wage review. 

A.3.8 New South Wales and Tasmania- Division 2B State award employers 

The following transitional arrangements apply to an employer in New South Wales 
and Tasmania which, immediately prior to 1 January 2011: 
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(a) was obliged, 

(b) but for the operation of a Division 2B State employment agreement or an 
enterprise agreement would have been obliged, or 

(c) if it had been an employer in the industry or of the occupations covered by 
this award would have been obliged 

by a Division 2B State award to pay a minimum wage higher than that in this award 
for an employee engaged in a classification lower than Children's Services Employee 
Level 3.1 and all classifications of Support Worker in Tasmania and for all 
classifications in New South Wales. 

The employer must: 

(i) continue to pay no less than the minimum wage in the Division 2B State 
award and 

( ii) apply any increase in minimum wages in this award resulting from an 
annual wage review. 

A.3.9 These provisions cease to operate from the beginning of the first full pay period 
on or after 1 July 2014." 

[5] The effect of the variations sought is to extend these transitional provisions until 31 
December 2014. 

Power to Vary Modem Awards 

[6] The Applications are brought pursuant to s.157 of the Fair Work Act 2009 (the Act) 
which provides as follows: 

"157 FWC may vary etc. modern awards if necessary to achieve modern awards 
objective 

(1) The FWC may: 

(a) make a determination varying a modem award, otherwise than to vary 
modem award minimum wages or to vary a default fund term of the award; or 

(b) make a modem award; or 

(c) make a determination revoking a modern award; 

if the FWC is satisfied that making the determination or modern award outside the 
system of 4 yearly reviews of modern awards is necessary to achieve the modem 
awards objective. 

3 
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Note 1: The FWC must be constituted by a Full Bench to make a mo4ern award (see 
subsection 616(1}}. 

Note 2: Special criteria apply to changing coverage of modern awards or revoking 
modern awards (see sections 163 and 164). 

Note 3: If the FWC is setting modern award minimum wages, the minimum wages 
objective also applies (see section 284}. 

(2} The FWC may make a determination varying modern award minimum wages if 
the FWC is satisfied that: 

(a} the variation of modern award minimum wages is justified by work value 
reasons; and 

(b} making the determination outside the system of annual wage reviews and 
the system of 4 yearly reviews of modern awards is necessary to achieve the 
modem awards objective. 

Note: As the FWC is varying modern award minimum wages, the minimum wages 
objective also applies (see section 284). 

(3) The FWC may make a determination or modern award under this section: 

(a) on its own initiative; or 

(b) on application under section 158." 

[7] Section 134 of the Act sets out the modem awards objective as follows: 

"134 The modem awards objective 

What is the modem awards objective? 

(1) The FWC must ensure that modem awards, together with the National 
Employment Standards, provide a fair and relevant minimum safety net of terms and 
conditions, taking into account: 

(a) relative living standards and the needs of the low paid; and 

(b) the need to encourage collective bargaining; and 

(c) the need to promote social inclusion through increased workforce 
participation; and 

(d) the need to promote flexible modern work practices and the efficient 
and productive performance of work; and 

(da) the need to provide additional remuneration for: 
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(i) employees working overtime; or 

(ii) employees working unsocial, irregular or unpredictable hours; or 

(iii) employees working on weekends or public holidays; or 

(iv) employees working shifts; and 

(e) the principle of equal remuneration for work of equal or comparable 
value; and 

(f) the likely impact of any exercise of modem award powers on business, 
including on productivity, employment costs and the regulatory burden; and 

(g) the need to ensure a simple, easy to understand, stable and sustainable 
modern award system for Australia that avoids unnecessary overlap of modern 
awards; and 

(h) the likely impact of any exercise of modem award powers on 
employment growth, inflation and the sustainability, performance and 
competitiveness of the national economy." 

[8] The Applications also refer to powers conferred on the Fair Work Commission by the 
Awards. Both Awards contain a clause in similar terms to cl 2.6 of the Children's Services 
Award2010: 

''2.6 The Fair Work Commission may review the transitional arrangements: 

(a) on its own initiative; or 

(b) on application by an employer, employee, organisation or outworker entity covered 
by the modem award; or 

(c) on application by an organisation that is entitled to represent the industrial interests 
of one or more employers or employees that are covered by the modern award; or 

(d) in relation to outworker arrangements, on application by an organisation that is 
entitled to represent the industrial interests of one or more outworkers to whom the 
arrangements relate." 

Submissions 

United Voice 

[9] United Voice submitted that the cessation of the transitional provisions will have a 
significant deleterious impact upon low paid workers in the Early Childhood Education and 
Care (ECEC) sector in New South Wales. It was submitted that the decrease in minimum 
wages for employees covered by the transitional provisions would vary between $1.52 per 
week and $110.20 per week for full time employees employed by long day care centres, and 
$3.80 per week and $79.42 per week for employees employed by pre-schools. 

5 
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[10) United Voice submitted that on 15 July 2013 it made an application seeking an equal 
remuneration order pursuant to s.302(1) of the Act. The equal remuneration order would, if 
successful, remedy the drop in wages for employees covered by the Awards. However, it was 
submitted that this application will not be heard and determined before the cessation of the 
transitional arrangements, and therefore United Voice seeks to vary the Awards to remedy 
this position. 

[11) United Voice submitted that the variations were necessary at this time, outside of the 
prescribed periodic reviews, in order to ensure that the Awards continue to meet the modern 
awards objective. It was submitted that a number of factors had arisen since the making of the 
transitional provisions to support a finding that the variations are justified and are not an 
attempt to re-agitate settled issues. 

[12) These factors can be summarised as follows: 

1. The cessation of the transitional provisions will have unfilir consequences for an 
undetennined (and difficuh to ascertain) number of employees who will suffer 
hardship. 

2. The implementation of the National Quality Framework has resulted in a large number 
of ECEC employees being required to undertake further training. If the Applications 
are unsuccessful, employees' wages may reduce at a time when employees are also 
burdened with the costs associated with their studies. 

3. Employees would be ineligible for a take-home pay order in the manner envisioned by 
the Act. 

4. The Applications should be considered in light of the modem awards objective that 
relates to the principle of equal remuneration for work of equal or comparable value 
(s.134{l)(e) ofthe Act). In circumstances where substantial proceedings are before the 
Fair Work Commission (the Commission) that seek to address "significant 
inadequacies" in the rates of pay in the Awards, it is necessary for the Commission to 
make the proposed variations. 

5. There is no compelling reason why the conclusion of the transition period for the New 
South Wales transitional provisions was July 2014 and not a later date. 

6. The Act provides for a transitional period of up to 5 years; transitional provisions may 
continue to operate until31 December 2014. 

7. Had United Voice known that the equal remuneration matter would remain 
undetermined as at 1 July 2014, it would have endeavoured to obtain a term for the 
transitional provisions that concluded on 31 December 2014. 

lEU 

[13] The lEU also submitted that it was necessary to extend the operation of the transitional 
arrangements in the Awards in order to achieve the modem awards objective. The lEU sought 
to rely on the following facts in making its submissions: 

1. There is a shortage of teachers in the children's services and early childhood education 
industry in New South Wales. 

2. Employers have difficulty attracting and retaining teachers in the industry in New 
South Wales. 
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3. The above two factors impact on the quality of services and detrimentally affect 
children's developmental outcomes and emotional wellbeing. 

4. The majority of employees covered by the Educational Services (Teachers) Award 
2010 are award reliant and are low paid. 

5. The rates of pay in New South Wales prior to the making of the Educational Services 
(Teachers) Award 2010 were in part based on the outcome of a decision that 
determined that there was not equal remuneration for work of equal or comparable 
value. 

6. Teachers at long day care centres and preschools are paid less than teachers employed 
by government or independent schools. 

7. Teachers are more likely to prefer working at government or independent schools 
because of higher wages and better career progression. 

8. A lower wage may mean that more teachers may leave the industry and teach at a 
government or independent school. 

[14] The lEU submitted that the following exceptional circumstances justified the 
Commission exercising its power to vary the Educational Services (Teachers) Award 2010: 

1. The substantial difference between the transitional rate of pay and the minimum rate 
of pay in the Teacher's Award is likely to impact on teachers not entering the industry 
and those in the industry choosing to leave the industry. 

2. The substantial difference between the transitional rate of pay and the minimum rate 
of pay in the Teacher's Award is likely to detrimentally impact on the employers' 
capacity to recruit and retain teachers which will impact on productivity, employment 
costs and quality of services offered to children. 

3. The majority of employees are award reliant and low paid. 
4. Take-home pay orders are not available for these employees. 
5. The employees are subject to equal remuneration proceedings that are part heard. 
6. There is no evidence that employers would suffer hardship if the Applications are 

granted. 

Goodstart Early Learning Limited 

[15) Goodstart Early Learning Limited (Goodstart) currently employs approximately 
13,000 early childhood workers in 641long day care centres within Australia. Goodstart made 
submissions in these proceedings that it did not oppose the Applications as the Goodstart 
Enterprise Agreement provided for wage increases that are not directly tied to the wage rates 
set out in either of the Awards. 

Australian Business Industrial and the New South Wales Business Chamber Ltd 

[16] Australian Business Industrial and the New South Wales Business Chamber Limited 
(ABI and NSWBC) opposed the Applications. ABI and NSWBC submitted that it was 
"entirely uncontroversial and inherently necessary" as a part of the modem award process that 
some minimum benefits would move up and that others would move down when compared to 
the previously applicable benefits. 

[17] It was submitted that the transitional arrangements in the Awards came about as a 
result of an "industrial deal" between various interested parties involved in the modern award 

7 
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process. It was submitted that this was a private deal and as such, neither the Commission nor 
any person not involved in the making of the deal is privy to its original motivation. 

[18) It was submitted that the ''necessary" element ofs.l57 ofthe Act set a high bar for the 
Commission to be satisfied that it should vary an award. It was further submitted that there 
had been no suggestion in the proceedings that the Applications involved any consideration of 
''work value reasons" as required by s.157. 

[19) It was submitted that it was "axiomatic" that the higher transitional minimum wage 
rates were not necessary to achieve the modem awards objective as the "fmal" rates that 
commenced operation on 1 July 2014 had been set for that very purpose, and that these "fmal" 
rates had been confinned by the Commission as operating to give effect to the fair and 
relevant minimum safety net of terms and conditions contemplated by s.134 of the Act. 

(20) ABI and NSWBC also submitted that employees covered by the Awards have had the 
benefit of circumstances that no other Australian employees have enjoyed due to the industrial 
deal It was submitted that by not allowing the Applications, the Commission would simply 
be putting those employees covered by the Awards in the same position as all other 
employees and employers in Australia covered by modern awards. It was submitted that this 
is an entirely uncontroversial and common place circumstance. 

[21) It was submitted that in these circumstances, nothing arises that would move the 
Commission to reinstate the transitional rates of pay. 

[22] It was further submitted that the Commission should have regard to the fact that the 
transitional arrangements arose from an industrial deal, and that "doubtless" all parties 
understood and agreed to the industrial deal on the basis that it expired on 30 June 2014. It 
was submitted that equity dictates that it would be inappropriate for the Commission to 
impose conditions upon the parties that are contrary to the terms of the industrial deal. 

The Australian Federation of Employers and Industries 

[23) The Australian Federation of Employers and lndustnes (AFEI) also opposed the 
Applications. It was submitted that any submissions that employees under the Awards would 
not be eligible for take-home pay orders if the employees suffered a reduction in wages 
following the cessation of the transitional provisions were misapprehended. 

(24] Sub-item 13A of Schedule 5 of the Fair Work (Transitional Provisions and 
Consequential Amendments) Act 2009 is set out at sub-regulation 3B.04 of the Fair Work 
(Transitional Provisions and Consequential Amendments) Regulations 2009 as follows: 

"13A Modern award terms giving FW A power to make take-home pay orders 

(1) A modem award may include terms that give FWA power to make an order (a 
take-home pay order) remedying a reduction in take-home pay suffered by an 
employee or outworker, or a class of employees or outworkers, as a result of the 
making of a modem award or the operation of any transitional arrangements in 
relation to the award (whether or not the reduction in take-home pay is a 
modernisation-related reduction in take- home pay). 
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(2) An employee's or outworker's take-home pay is the pay an employee or 
outworker actually receives: 

(a) including wages and incentive-based payments, and additional amounts 
such as allowances and overtime; but 

(b) disregarding the effect of any deductions that are made as permitted by 
section 324 of the FW Act. 

Note: Deductions permitted by section 324 of the FW Act may (for example) include 
deductions under salary sacrificing arrangements. 

(3) This Part applies to an employee or outworker, or a class of employees or 
outworkers, to whom a modem award applies if the employee, employees, outworker 
or outworkers are likely to suffer a reduction in take-home pay attributable to the 
making of a modem award or the operation of any transitional arrangements in 
relation to the award" 

[25] Both Awards contain the following clause in relation to take-home pay orders: 

"2.4 Neither the making of this award nor the operation of any transitional arrangements 
is intended to result in a reduction in the take-home pay of employees covered by the 
award. On application by or on behalf of an employee who suffers a reduction in take
home pay as a result of the making of this award or the operation of any transitional 
arrangements, the Fair Work Commission may make any order it considers appropriate 
to remedy the situation." 

[26] It was also submitted that there was no relationship between the equal remuneration 
orders that have been sought in relation to the ECEC sector and the Applications. It was 
submitted that in any event, the equal remuneration proceedings are unlikely to be fmalised 
prior to 31 December 2014, and no evidence had been put on in relation to the likely success 
of the equal remuneration proceedings. 

[27) It was further submitted that the evidence relied upon by the IEU and United Voice 
was of little probative value to the Commission, and that it went "nowhere near" that which 
the Commission has previously said is required to satisfy it to vary an award on the grounds 
of necessity. 

Australian Childcare Centres Association and the Australian Childcare Alliance 

[28] The Australian Childcare Centres Association and the Australian Childcare Alliance 
(ACCA and ACA) submitted that the industrial deal was the motivating factor behind the 
inclusion of the transitional provisions in the Awards, not any concern of the full bench that 
made the award to preserve the rates set as a result of the New South Wales Industrial 
Relations Commission equal remuneration decision. 

(29) The ACCA and ACA further submitted that the fact that the transitiOnal provisions in 
the Children's Services Award 2010 extend to Western Australia and Tasmania suggests that 
the New South Wales Industrial Relations Commissions decision was not a relevant factor in 
inserting the transitional provisions into the Awards. 

9 
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[30] It was also submitted that it was a "fundamental understanding" of the parties to the 
industrial deal that it would expire on 1 July 2014. It was submitted that the ACCA and ACA 
were parties to the industrial deal, and that their opposition to the Applications could be taken 
as a clear sign that it is not possible to retrospectively assert that had the expiry date of the 
transitional provisions been set as 31 December 2014 as opposed to 1 July 2014 that the same 
consent arrangement would have been reached. 

United Voice Reply Submissions 

[31] United Voice agreed that consensus was reached by the relevant parties in respect to 
the drafting of the transitional provisions during the modern award process. However, it was 
submitted that there was no compelling reason why the conclusion of the transition period 
was July 2014 rather than a later date. United Voice submitted that in its view, it is likely that 
the industrial deal would still have been reached at that time had an alternative date, such as 
31 December 2014, been included as the end date of the transitional provisions. 

[32] United Voice also submitted in reply to the AFEI submissions in relation to take-home 
pay orders that sub-item 8 of Schedule 5 of the Fair Work (Transitional Provisions and 
Consequential Amendments) Act 2009 would not apply to employees under the Awards as, 
under that provision, the relative comparator for a take-home pay order would be the rates of 
pay at the time the modem award came into operation. As the pay rates under the Awards 
have increased since that time, it is unlikely that employees would be able to apply for a take
home pay order pursuant to sub-item 8 of Schedule 5 of the Fair Work (Transitional 
Provisions and Consequential Amendments) Act 2009. 

[33] It was also submitted that s.l57(1) of the Act, as opposed to s.l57(2), does not require 
the Commission to be satisfied that the variation of a modern award is justified by work value 
reasons. As the Applications have been brought pursuant to s.157(1), there is no need to 
address work value reasons. 

[34] Finally, United Voice submitted in reply that the equal remuneration matter is relevant 
insofar as it relies on the aspect of the modem awards objective that relates to the principle of 
equal remuneration for work of equal or comparable value. It was submitted that the equal 
pay decision ofthe New South Wales Industrial Relations Commission supports the view that 
there is a serious question to be tried with respect to fairness of the minimum rates of pay in 
the ECEC sector, and that while no outcome is certain, employees should be given the benefit 
of the full 5 year transitional period whilst those proceedings are dealt with. 

lEU Reply Submissions 

[35] The lEU submitted that the AFEI had conflated the concepts of "review" pursuant to 
Item 7 of Schedule 5 of the Fair Work (Transitional Provisions and Consequential 
Amendments) Act 2009 with the exercise of power pursuant to s.l57 ofthe Act, and that these 
concepts should not be confused. 

Submissions in Relation to Interim Orders 

[36] On 24 June 2014, I published a decision1 dismissing an application to make interim 
orders preserving the transitional provisions until this matter was dealt with. 
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[37] In making my decision in relation to the substantive Applications, I have had regard to 
all of the written submissions that were filed with respect to the interim order application. 

Consideration 

[38] A Full Bench recently considered the exercise of power pursuant to s.157(1) of the Act 
as follows: 

''Under s.l57(1) the Commission must be satisfied that 'a determination varying a 
modem award ... is necessary to achieve the modem awards objective' (emphasis 
added). In Shop, Distributive and Allied Employees Association v National Retail 
Association (No 2) (SDA v NRA (No 2)) [(2012) 205 FCR 227] Tracey J considered the 
proper construction ofs.157(1). His Honour held: 

'The statutory foundation for the exercise of FWA's power to vary modem 
awards is to be found in s 157(1) of the Act. The power is discretionary in 
nature. Its exercise is conditioned upon FW A being satisfied that the variation 
is "necessary'' in order ''to achieve the modern awards objective". That 
objective is very broadly expressed: FW A must ''provide a fair and relevant 
minimwn safety net of terms and conditions" which govern employment in 
various industries. In determining appropriate terms and conditions regard must 
be had to matters such as the promotion of social inclusion through increased 
workforce participation and the need to promote flexible working practices. 

The subsection also introduced a temporal requirement. FW A must be satisfied 
that it is necessary to vary the award at a time falling between the prescribed 
periodic reviews. 

The question tmder this ground then becomes whether there was material 
before the Vice President upon which he could reasonably be satisfied that a 
variation to the Award was necessary, at the time at which it was made, in 
order to achieve the statutory objective ... 

In reaching my conclusion on this ground I have not overlooked the SDA's 
subsidiary contention that a distinction must be drawn between that which is 
necessary and that which is desirable. That which is necessary must be done. 
That which is desirable does not carry the same imperative for action. Whilst 
this distinction may be accepted it must also be acknowledged that reasonable 
minds may differ as to whether particular action is necessary or merely 
desirable. It was open to the Vice President to form the opinion that a variation 
was necessary.' 

We are satisfied that s.138 is relevant to the Review. We also accept that the 
observations of Tracey J in SDA v NRA (No.2), as to the distinction between that 
which is ''necessary'' and that which is merely desirable, albeit in a different context, 
are apposite to any consideration of s.l3 8. ,,2 

11 
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[39] In determining whether or not the variations sought by the lEU and United Voice are 
necessary as opposed to desirable, close regard must be had to the modem awards objective, 
which I have set out above. 

[40] I am not satisfied, on the basis ofthe material betore me, that not varying the Awards 
will result in teachers choosing not to enter the industry, or teachers choosing not to stay in 
the industry. The 2013 National Early Childhood Education and Care Workforce Census, 
which was attached to the evidence of Ms Verona Heron, lEU Industrial Officer, shows that 
87% of respondents were satisfied with their jobs, despite only 48.9% of respondents agreeing 
that they were satisfied with their pay and conditions. This data reinforces the concept that a 
holistic approach must be taken to determining the impact that pay and conditions will have 
on retaining teachers within the industry and attracting teachers to the industry. 

[41] The Productivity Commission's Draft Report on Childcare and Early Childhood 
Learning3 found that ''the earnings of the ECEC workforce are predominantly determined 
through awards. The Productivity Commission (20 11) found that over 70 per cent of ECEC 
educators and around 35 per cent of ECEC directors had their wages set via the award in 
comparison to around 20 per cent of the rest of the workforce.,,.. The Draft Report further 
finds that "almost all long day care teachers and preschool teachers are employed on wages 
and conditions that do not compare favourably with those offered in the school system "5 The 
Draft report also fmds that there is "substantial evidence" of widespread staff shortages in the 
ECEC sector, particularly in regional and remote areas ofNew South Wales.6 

[42] While I accept the above evidence, I am not satisfied that these factors render it 
necessary for the Commission to vary the Awards in the terms sought by the lEU and United 
Voice outside of the 4 yearly review process. The evidence before me did not provide a 
sufficient basis for me to find that the proposed variations would have a substantial impact on 
the factors identified in the Productivity Commission's Draft Report, particularly in 
circumstances where the proposed variations are limited to extending the operation of the 
transitional provisions until the end of2014. While it was suggested that there are other steps 
that could be taken by the unions after 31 December 2014 and that ''the fact that this order is 
sought until 31 December should not be weighed against the applicants,"7 the unions were 
unable to articulate what their options might be to extend the operation of the transitional 
provisions after 31 December 2014. The Applications must be considered on their own terms 
and at the present point in time. 

[43] I am also not satisfied that take-home pay orders pursuant to clause 2 of the Awards 
and Sub-item 13A of Schedule 5 of the Fair Work (Transitional Provisions and 
Consequential Amendments) Act 2009 would not be available to employees whose take-home 
pay is affected by the ceasing of the transitional provisions. However, I make no positive 
finding to this effect and any such application must be dealt with on its own merits. 

[44] I am further not satisfied that the existence of the equal remuneration proceedings is a 
factor that affects the interaction between the Awards and the modern awards objective. The 
equal remuneration proceedings do go towards a principle that constitutes part of the modern 
awards objective (namely, the principle of equal remuneration for work of equal or 
comparable value). However, it is not clear how the fact that these proceedings are on foot 
affects the capacity of the Awards to achieve the modem awards objective. 
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[45] Significant reference has been made throughout the proceedings to the "industrial 
deal" that resulted in the current form of the transitional provisions. While some evidence was 
put on to attempt to explain the circumstances of the industrial deal, insufficient evidence was 
available for any conclusions to be drawn in relation to the industrial deal except to the extent 
that the industrial deal clearly contemplated the expiry of the transitional provisions on 1 July 
2014. 

[46) I have considered the Applications in light of the Awards in their current form and in 
light of their context and history. The existence of an industrial deal bore little impact on my 
consideration. 

Conclusion 

[47] I am not satisfied, on the basis of the material before me, that it is necessary to vary 
the Awards outside of the 4 yearly review in order to achieve the modern awards objective. 
Nor am I satisfied that the Commission should exercise any power it has pursuant to clause 
2.6 of the Awards to vary the transitional arrangements in the Awards. The Applications are 
dismissed. 

Appearances: 

J Nolan of Counsel for United Voice. 

L Andelman of Counsel for the Independent Education Union of Australia. 

J Shingles for the Australian Child Care Association and the Australian Childcare Alliance. 
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PreliminaryPart 1 
Reference to Commission for inquiry and reportDivision I 

Section 1 

An Act to establish the Productivity Commission, 
and for related purposes 

Part 1-Preliminary 

1 Short title 

This Act may be cited as the Productivity Commission Act 1998. 

2 Commencement 

This Act commences immediately after the commencement of the 
Productivity Commission (Repeals, Tranaltional ond 
Consequential Amelldmenis) Act 1998. 

3 Definitions 

In this Act, unless the contrary intention appears: 

Associllte Commissioner means an Associate Commissioner 
appointed under section 25. 

C/1air means the Chair of the Commission. 

Conunission means the Productivity Commission established by 
this Act, and includes a Division of the Commission performing 
functions of the Commission. 

Commissioner means: 
(a) the Chair; or 
(b) a Commissioner appointed under section 24. 

Commonwaldt aut/1ority means: 
(a) a body (whether incorporated or not) established for a public 

purpose by or under a law of the Commonwealth or of a 
Territory; or 

ProductlvlfJI CommlssiCHI Act 1998 I 
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Part !Preliminary 
Division I Reference to Commission for inquiry and report 

Section4 

(b) a company or other body corporate in which the 
Commonwealth, a Territory or a body referred to in 
paragraph (a) has a controlling interest. 

CSC (short for Commonwealth Superannuation Corporation) has 
the same meaning as in the Govemance aJ Australian Government 
Superannuation Schemes Act 20 I 1. 

Division means a Division of the Commission established under 
section40. 

government body includes: 
(a) a body consisting of representatives of2 or more government 

bodies; and 
(b) an international government body. 

henr/JJg means a hearing held for the purposes of an inquiry. 

indiiSiry means industry of any kind (including any business or 
activity relating to goods or services), and a reference to industry is 
a reference to industry in general, a particular industry, a part of an 
industry. or a group or groups of particular industries. 

inquiry means an inquiry held under this Act. 

membel' means: 
(a) a Commissioner (including the Chair); or 
(b) an Associate Commissioner. 

subject ofCommonwealt/1 power means any matter with rospect to 
which the Parliament has power to make laws. 

4 Act binds Crown 

2 

( 1) Subject to this section, this Act binds the Crown in right of the 
Commonwealth, of each of the States, of the Australian Capital 
Territory, of the Northern Territory and ofNorfolk Island. 

(2) Nothing in this Act makes the Crown liable to prosecution for an 
offence against this Act. 

ProductiYit)l CtJmmll1lon Act/998 
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PreliminaryPart I 
Reference to Commission for inquity and reportDivision I 

(3) The protEction in subsection (2) does not apply to a 
Commonwealth authority. 
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SectionS 

Part 2-Establishment and functions of 
Productivity Commission 

5 Establishment of Commission 

(1) The Productivity Commission is established. 

(2) For the purposes of the finance law (within the meaning of the 
Public Governance, Performance and Accountability Act 201 3): 

(a) the Commission is a listed entity; and 

(b) the Chair is the accountable authority of the Commission; 
and 

(c) the following persons are officials of the Commission: 

(i) the Chair; 

(ii) the other members; 
(iii) the staff ofthe Commission referred to in section 44; 

(iv) consultants engaged under section 45; and 

(d) the purposes of the Commission include the functions of the 
Commission referred to in section 6 and Part 4. 

6 Functions of Commission 

(1) The functions ofthe Commission are: 

Compilation No. 8 

(a) to hold mqu1r1es and report to the Mim~J'ter about matters 
relating to industry, industry development and productivity 
that are referred to it by the Minister~ and 

(b) to provide secretariat services and research services to 
government bodies as directed by the Minister; and 

(c) on and after 1 July 1997, to receive and investigate 
complaints about the implementation of competitive 
neutrality arrangements in relation to Commonwealth 
government businesses and business activities and to report 
to the Minister on its investigations; and 

Productivity Commission Act 1998 
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Establishment and functions of Productivity CommissionPart 2 
Reference to Commission for inquiry and reportDivision 1 

Section 7 

(d) to provide advice to the Minister about matters relating to 
industry, industry development and productivity, as requested 
by the Minister; and 

(e) to undertake, on its own initiative, research about matters 
relating to industry, industry development and productivity~ 
and 

(f) to promote public understanding of matters relating to 
industry. industry development and productivity; and 

(g) to perform any other function conferred on it by this Act; and 

(h) to do anything incidental to any of the preceding functions. 

(2) In this section: 

matters relating to industry, industry development and 
productivity includes legislative or administrative action taken, or 
to be taken, by the Commonwealth, a State or a Territory that 
affects or might affect the productivity performance of industry, 
industry development, or the productivity performance of the 
economy as a whole. 

7 General power of Commission 

The Commission has power to do everything necessary or 
convenient to be done for, or in connection with, the performance 
of its functions. 

8 General policy guidelines for Commission 

(1) ln the performance of its functions, the Commission must have 
regard to the need: 

Compilation No. 8 

(a) to improve the overall economic performance of the 
economy through higher productivity in the public and 
private sectors in order to achieve higher living standards for 
all members of the Australian community; and 

(b) to reduce regulation of industry (including regulation by the 
States, Territories and local government) where this is 
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Division lReferern:e to Commission for inquiry and report 

Section8 

6 

consistent with the social and economic goals of the 
Commonwealth Government; and 

(c) to encourage the development and growth of Australian 
industries that are efficient in their use of resources, 
enterprising, innovative and internationally competitive; and 

(d) to facilitate adjustment to structural changes in the economy 
and the avoidance of social and economic hardships arising 
from those changes; and 

(e) to recognise the interests of industries, employees, consumers 
and the community, likely to be affected by measures 
proposed by the Commission; and 

(f) to increase employment, including in regional areas; and 
(g) to promote regional development; and 
(h) to recognise the progress made by Australia's trading 

partners in reducing both tariff and non-tariff barriers; and 
(i) to ensure that industry develops in a way that is ecologically 

sustainable; and 
(j) for Australia to meet its international obligations and 

commitments. 

(2) In the performance of its functions, the Commission must also 
have regard to any other matters notified to it in writing by the 
Minister. 

(3) The CommissiOn, in all reports on matten. referred to it, must 
provide a variety of viewpoints and opttons rcpresentmg alternative 
means of addressing the tssuel; 1n the report Ifthe report rehes on 
formal mathematical economtc modelling. the Commisston must 
etther: 

(a) ifpracticable-uti1ise at least 2 different economic models. 
with the assumptions and results of those model!. made 
explicit in the report; or 

(b) if tt ts not practicable to utilise at least 2 different economic 
models, appoint, and report on the views of, an independent 
reference panel on the modelling. 

Produc/lvlly Commission Act 1998 
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Establishment and functions of Productivity CommissionPart 2 
Reference to Commission fur inquiry and reportDivision 1 

Section 9 

9 Flexibility and range of working methods in performance of 
Commission's functions 

In the performance of its functions, the Commission: 
(a) is not required to act in a fonnal manner; and 
(b) may infonn itself on any matter in any way it thinks fit; and 
(c) may consult with anyone it thinks fit; and 
(d) may receive written or oral infonnation or submissions; and 
(e) may hold public seminars. conduct worlcshops and establish 

working groups and task forces. 

10 Annual report 

(1) The annual report prepared by the Chair and given to the Minister 
under section 46 of the Public Governance. Performance and 
Accountability Act 2013 for a period must: 

(a) report on matters relating to industry, industry development 
and productivity that have been referred to it during the 
period; and 

(b) report on the number of complaints, received by the 
Commission during the period, about the competitive 
neutral~ of government businesses and business activities, 
and the outcomes of the Commission's investigations into 
those complaints; and 

(c) as far as practicable, report on assistance and regulations 
affecting industry and the effect of such assistance and 
regulations on industry and on the economy as a whole. 

(2) The report may also report on industry and productivity 
perfonnance generally. 

(3) In this section: 

assistance includes any act that, directly or indirectly: 
(a) assists a person to carry on a business or activity; or 

ProductMty Commlulon ACI/998 7 
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(b) confers a pecuniary benefit on, or results in a pecuniary 
benefit accruing to, a person in respect of carrying on a 
business or activity. 

Produclivtty Comml~lk»> Act/998 

Compilation date: 16/6115 Registered: 21/611 s 



39

Error! No text of specified style in document. Error! No text of specified style in 
document. 
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Reference to Commission for inquiry and reportDivision 1 

Section II 

Part 3-Inquiries 

Division 1-Reference to Commission for inquiry and 
report 

11 Reference of matters to Commission for inquiry 

(I) In referring a matter to the Commission for inquiry, the Minister 
may, for the purpose of ensuring that the inquiry is conducted in 
the manner appropriate to that inquiry, do any or all of the 
following: 

(a) require the Commission to hold hearings for the purposes of 
the inquiry; 

(b) specify a period within which the Commission must submit 
its report on the inquiry to the Minister; 

(c) require the Commission to make a draft report available to 
the public durmg an mqutry, 

(d) require the Commission to make recommendations in 
relation to the matter; 

and the Commission must act accordingly. 

(2) The Commission must make a written report to the Minister on the 
inquiry unless the Minister withdraws the reference to the 
Commission. 

(3) The Minister may withdraw or amend the reference at any time 
before the Minister has received the report on the inquiry from the 
Commission. 

(4) If the Minister refers a matter to the Commission for inquiry, the 
Commission may also make recommendations in the report on any 
matters relevant to the matter referred. 

ProductMtyCommlssionAct /998 9 
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Section12 

12 Report of inquiry to be tabled 

JO 

The Minister must cause a copy of the Commission's report on an 
inquiry to be tabled in each House of the Parliament: 

(a) within 25 sitting days of that House after the day on which 
the Minister receives it; or 

(b) if the Commission recommends that the tabling of the report, 
or part of the report, be delayed for a specified period
within 25 sitting days of that House after the end of that 
period. 

Compilatioo No. 8 
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Constitution and operation ofCommissionPart S 
Structure ofCommissionDivision 1 

Section 23 

Part 5-Constitution and operation of Commission 

Division 1-Strueture of Commission 

23 Constitution of Commission 

( 1) The Commission consists of: 
(a) a Chair; and 
(b) not fewer than 4 nor more than J 1 other Commissioners. 

(2) The performance of the Commission's functions, and the exercise 
of its powers, are not affected merely because of. 

(a) a vacancy in the office of Chair; or 
(b) the number of Commissioners falling below 5 for a period of 

not more than 3 months; or 
(c) the lack of a member who meets the requirements of 

subsection 26(3 ), ( 4) or (S) for a period of not more than 4 
months. 

24 Appointment of Commissioners 

( 1) The Commissioners are to be appointed by the Governor-General. 

(2) A person must not be appointed as a Commissioner unless he or 
she has, in the opinion of the Govemor..Qeneral, qualifications and 
experience relevant to the Commission's functions. 

(3) At least one Commissioner must have extensive skills and 
experience in applying the principles of ecologically sustainable 
development and environmental conservation. 

(4) At least one Commissioner must have extensive skills and 
experience in dealing with the social effects of economic 
adjustment and social welfare service delivery. 

(5) At least one Commissioner must have extensive skills and 
experience acquired in working in Australian industry. 
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Offences etc.Part 7 
Operation ofCommissionDivision 2 

Section 52 

52 False or misleading evidenee or information 

If the Commission is: 
(a) required to hold hearings for the purposes of an inquiry; or 
(b) holding an inquiry under section II in relation to a 

competitive neutrality complaint made under Division 2 of 
Part4; 

a person must not, in relation to the inquiry: 
(c) give information to the Commission, whedter orally or in 

writing, that the person knows to be false or misleading in a 
material particular; or 

(d) give evidence at a hearing before the Commission that the 
person knows to be false or misleading in a material 
particular, or 

(e) send to the Commission, under section 48, a statement or 
document containing material that the person knows to be 
false or misleading in a material particular. 

Penalty: Imprisonment for 6 months. 

Note I: This penalty is a maximum penalty (section 40, Crimes Act 1914). A 
court may impose an appropriate fine iDStcad of or as well as 
imprisonment (subsection 48(2), Crilllu Act /914). If a body 
corporate is convicted of the offence. a court may impose a fine not 
more than S times the maximum fine that the cowt could impose on 
an individual for the same offence (subsection 48(3), Cl'imes Act 
J9U). Penalty units are defined in section 4AA of the Crimes Act 
19/tl. 

Note 2: Chapter 2 of the Criminal Code sets out tho general principles of 
criminal responsibility. 

53 Restrictions on publleation of evidence 

( 1) If the Commission directs that a hearin& or part of it, take place in 
private, the Commission may give directions prohibiting or 
restricting the publication of: 
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(a) evidence given before the hearing (including evidence given 
prior to a direction that part of the hearing take place in 
private); or 
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DECISION 

Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 

FairWork 
Commission 

Sch. 5, Item 6- Review of all modern awards (other than modem enterprise and State PS 
awards) after first 2 years 

Modern Awards Review 2012 - General Retail Industry Award 2010 -
Junior Rates 
(AM2012/196) 

JUSTICE BOULTON, SENIOR DEPUTY PRESIDENT 
SENIOR DEPUTY PRESIDENT HARRISON 
COMMISSIONER ROE SYDNEY, 21 MARCH 2014 

Modern Awards Review 2012 -Junior rates -Application by the SDA to vary the General 
Retail Industry Award 2010 to provide for adult rates to be paid to 20 year old employees. 

Introduction 

[1] This decision concerns an application made by the Shop, Distributive and Allied 

Employees Association (SDA) to vary the General Retail Industry Award 2010 (the Award).1 

The application is made in the context of the review of all modern awards as required by Item 

6, Schedule 5 of the Fair Work (Transitional Provisions and Consequential Amendments) Act 

2009 (the Transitional Provisions Act). The SDA seeks to vary clause 18 of the Award, the 

junior rates clause, to provide that "employees 20 years of age will receive 1 00% (adult rate)". 

Put another way, the variation seeks to provide that 20 year old employees are to be paid the 

same minimum award rate for the classification in which they are engaged as 21 year old 

employees are paid. The Award currently provides that 20 year old employees are to receive 

90% of the relevant adult rate. 

[2] Pursuant to s.615A of the Fair Work Act 2009 (the Act) the President decided that it 

was in the public interest for this application to be dealt with by a Full Bench. 

1 MA000004. 

1 
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timetable or on weekends. There are also another 840,000 Australians aged between 15 and 

24 who are not fmancially dependent on their parents and 79% of them are employed. The 

majority of this group is aged 20-24 years. 

[91) Ms Toth drew two conclusions based on data regarding the participation rates of 20 

and 21 year olds in the workforce. Participation rates for 20 year olds are generally two 

percentage points lower than for 21 year olds which suggests that 20 year olds are less 

available as potential employees. Further, unemployment rates decrease with each year 

attained from 20 to 24 years and thus 20 year olds are less attractive to employers as potential 

employees than slightly older employees, despite the discounted hourly rate that is paid to 

them. Ms Toth accepted during cross examination, that these figures in fact reflect the market 

balance for a particular age group based on the interaction between the supply of labour and 

employer demand for the same labour. The data does not give any insight into the factors that 

bear upon where this intersection occurs, such as the attainment of many university degrees at 

the age of20 or 21 after the completion of a three year course. 

[92) Ms Toth gave evidence about the unemployment rates of persons aged 20-24 years as 

at March 2013, based on data reflecting the moving average over the previous 12 months. The 

data shows that the unemployment rate in that period for 23 - 24 year olds was consistently 

lower than the unemployment rate of 20 and 21 year old employees. Ms Toth stated that based 

on this chart the average unemployment rate of 20 year olds was higher during this period by 

approximately 0.5%. In cross examination she accepted that this was not reflected in the ABS 

Labour Force data presented in her report which, in March 2013, shows that the average 

unemployment rate over the previous 12 months of 21 year olds was higher than 20 year olds, 

whether they were studying full-time or not studying full-time. 

Other evidence 

[93] In addition to the witness evidence the employer associations also tendered a range of 

documents. Some of these documents were also relied upon by the SDA and the 

Commonwealth. A number of these documents are referred to by us later in this decision. It is 

adequate at this stage that we identify those documents. They included a report of the Low 
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[161] The employers did not agree with the SDA's submission about the claim not 

impacting the viability of retail businesses and they referred to the evidence of Mr Harrison 

and Ms Read regarding the financial strain that their respective enterprises are under, and the 

increased pressure they would face as a result of wage increases. The employers emphasised 

the adverse impact of the claim on independent retailers who are largely award reliant and the 

absence of any trade-off for employers. 

[162] The employers submitted that while the variation sought may not be relevant to large 

retailers that currently pay the adult rate to 20 year olds, it was of great significance to small 

and medium-sized employers as well as those based in rural and regional areas as they are, to 

a greater extent, award reliant They submitted that the impact that the claim may have on 

small and medium-scale businesses had been inadequately addressed by the SDA. In this 

context reference was made to the objects of the Act which include provision for "a balanced 

framework for cooperative and productive workplace relations that promotes national 

economic prosperity and social inclusion for all Australians by ... acknowledging the special 

circumstances of small and medium sized businesses".113 They noted that 38.5% of 

employees in the retail sector are engaged by small businesses (i.e. those with fewer than 20 

employees). If medium sized employers (i.e. with 20- 199 employees) are added, they would 

make up 56.6% of all retail employers.114 Given the dependence of small and medium 

retailers on the Award, and the large proportion of employees aged between 15 - 24 years 

engaged in the industry, they submitted that the claim would result in a significant cost impact 

on small and medium businesses. 

[163] The employers referred to various survey outcomes regarding business conditions in 

the retail industry. The National Australia Bank Monthly Business Survey (March 2013) and 

the National Australia Bank Quarterly Business Survey (March quarter 2013) reported a 

deterioration in activity in the retail industry. ABS Business Indicators also showed negative 

growth from the sale of goods and services in NSW. They submitted that it is important to 

have regard to current economic and business conditions when considering implementation of 

113 Exhibit AlGI. See s.3(g) of the Act,. 
114 Exhibit AIG 1, attachment 2. Megan Clarlt, Melissa Eaton, William Lind. Emily Pye and Laura Bateman, Key Statistic.s: 

Australian Small Busmess, Department oflnnovation, Industry, Science and Research (2011) at p.7. 
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a wage increase. Current business conditions suggest that the variation sought could result in 

unfavourable outcomes for the industry. They also noted that since the Award had come into 

operation, businesses in some States had incurred additional labour costs, especially higher 

penalty rates. To add further costs would only serve to undermine the modem awards 

objective. 

[164] Another consideration which arose in the parties' submission related to a contest about 

whether additional training costs were associated with 20 year old employees. It was 

suggested by employers that these additional costs partly justified a discounted rate being paid 

to these employees, a proposition the SDA and the Commonwealth challenged. The SDA 

submitted that retail workers are not provided with age-specific training, skills, and young 

workers commonly work without direct supervision and often supervise other employees. 

Relying on a Productivity Commission Report of November 2011, the Commonwealth 

submitted that there is little difference in the formal qualifications of workers aged above and 

below 20 years and that employers in this industry are less likely than in other industries to 

provide any formal training. It also noted that they spend considerably less on training than 

that invested by employers in all industries.115 The employers made general submissions 

about the costs of training young employees, however it was not clear what is said to be the 

cost of training for 20 year olds and how that may be relevant to the cost of allowing the 

variation sought by the SDA. In our opinion the evidence does not provide any basis for a 

discount on the wage for a 20 year old employee which may be justified by there being any 

additional training and consequential costs to an employer with respect to these employees. 

[165) We have considered all of the submissions, the estimations made by the 

Commonwealth and the reports the parties took us to. We accept we should apply 

considerable caution to the estimates made by the Commonwealth and have done so. On the 

other hand, we were not provided with much evidence as to estimates the employers had 

undertaken about the cost of the claim. That which we were given was specific to a small 

number of businesses and not confined to their 20 year old employees. Having considered the 

submissions, we assess the likely cost impact of the claim to be moderate. Further, that impact 

will be reduced as a consequence of the period of service requirement we have decided to 

m Exhibit Commonwealth2. Productivity Commission, Economic Structure and PerformtJnce of the Australian Retail 
Industry, Report no. 56 (4 November 2011). 
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Chart 4.10: Change in annual company gross operating profits-All and non
mining industries104 

-20 ~------------------------------------~-----------------
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-All industries -Non-mining 

[180] Ai Group noted that manufacturing corporate profits fell 6.3 per cent in the 
December quarter 2012, to be 13.3 per cent lower than a year earlier, even though 
output volumes were relatively steady, with manufacturing profits falling since June 
2010. 105 The ACTU attributed the decline in profitability in the Manufacturing 
industry to pressure for structural change arising from the elevated exchange rate. 
Further, it submitted that the Manufacturing industry is not representative of the more 
award-reliant industries and that profits as a proportion of sales for the Retail trade and 
Accommodation and food services industries were higher in 2012 than in the mid 
2000s and have been more or less stable for several years. 106 

[181] The Victorian Automobile Chamber of Commerce (V ACC) submitted that there 
is an "alarming trend of business closures within the automotive industry"107 and also 
noted the "record high" levels of insolvencies over the past 12 months. 108 Similarly, 
Restaurant and Catering Australia (R&CA) argued that business viability "remains 
difficult", noting that business-related bankruptcies experienced an "alarming 
increase". 109 In its reply submission, the ACTU submitted that the increased number of 
companies entering insolvency in the year to November 2012 reflects a steady decade
long trend, rather than an unusual occurrence. 110 

(182) Business bankruptcy rates are defined as the number of business-related 
bankruptcies divided by the number of self-employed and employers in the economy. 
Over the first half of the decade to 2011-12 these rates fluctuated between 0.3 and 
0.4 per cent, before increasing to a peak of0.44 per cent in 2011- 12.111 

Chapter 4-The Economy 43 
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inconsistent with the intended structural change. In any case, the impact of increased 
energy costs will vary from industry to industry and from employer to employer. In 
our view, the aggregate economic impact of measures such as the Clean Energy Future 
package are better considered in terms of the broader economic information to which 
we have regard, which reflects the effects of a variety of factors acting on economic 
conditions, of which the ''price on carbon" is one. 

[199] Some employer groups highlighted the trend towards online shopping, which 
exposes businesses to increased competition and adversely affects the competitiveness 
and viability of businesses unable to cater for online shopping. 140 Whilst the NRA 
focussed on the greater exposure to global competition, 141 the MGA focussed on the 
inability of many independent supermarkets to provide for online shopping facilities 
when larger competitors, such as Coles and W oolworths, have implemented these 
facilities. r42 

[200] Increased exposure to international competition arising from online shopping 
affects different retailers differently. Employers in sectors such as household goods 
retailing; clothing, footwear and personal accessories; department stores; and other 
retailing are more likely to face competition from overseas online retailers. 143 Others, 
such as grocery and liquor retailing, are unlikely to face competition from retailers 
overseas. Further, online retailing will benefit those Australian employers able to sell 
their products overseas online. 

[201] In respect of online grocery sales, the MGA acknowledged that online 
purchases represent an extremely small portion of overall grocery sales. 144 The MGA 
concern is about the effect of online shopping as between their members (smaller 
independent grocers) and other domestic competitors who are benefitting from their 
entry into online sales. Again, online retailing impacts differently on different retailers. 
In addition, online retailing provides an enhanced and cheaper means for domestic 
producers (e.g. wineries) to sell directly to their customers. 

[202] Online shopping is no doubt one element of the commercial environment in 
which the retail industry (and other industries) operate which affects their 
competitiveness. The growth in online retailing, as one element of the broader 
commercial environment, does not warrant particular consideration, in itself, in 
determining minimum wage outcomes, particularly given its varying effect upon 
different employers. The impact of online transactions, together with many other 
matters, will be reflected in various economic indicators to which we have regard in 
reaching our decision. 

Chapter 4-The Economy 
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2004 Redundancy Test Case decision -small business exemption. 

DECISION 

INTRODUCTION 

[1] At the conclusion of the hearing of this matter on 20 December 2004 I issued a 
decision in transcript granting the application. At that time I indicated that I would issue the 
reasons for my decision in due course. These are those reasons. 

[2] This decision deals with an application by the Australian Workers' Union (the A WU) 
to vary the Pastoral Industry Award 1998 (the Award) pursuant to s.ll3 of the Workplace 
Relations Act 1996 (Cth) (the WR Act) in accordance with the outcome of the Redundancy 
Test Case decision1

• 

[3] The background to this matter may be shortly stated. On 20 July 2004 Commissioner 
Cargill heard an application by the A WU to vary the Award in accordance with the 
Redundancy Test Case decision. The application was not opposed by the National Farmers' 
Federation, the TFGA Industrial Association, the BFF Industrial Association, the NSW 
Fanners' (Industrial) Association, the Pastoralists' and Graziers' Association of Western 
Australia, the South Australian Fanners Federation Industrial Association and the Pastoralists' 
Association of West Darling (collectively the NFF) and Employers First. In those proceedings 
the Western Australian Farmers Federation Industrial Association (the Association), 
represented by Mr Brunner, sought an adjournment to enable the Association to consider the 
AWU's application. In support ofthat application Mr Brunner said: 

" ... we still have not had the opportunity to take this matter to our executive for 
discussion and we have not had the opportunity to have any discussions with the union 
following the executive determination of what it wants to do. In a short space of eight 
days it is simply the case that I have not been able to obtain any instruction from my 
executive, which is what I am required to do. I cannot proceed with the matter until I 
obtain such an instruction; following that we would anticipate some brief discussions 
with the A WU, I assume, on the basis of whether or not we do have any objection. " 2 

1 
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[4] The Commissioner declined to grant the adjournment sought and granted the A WU's 
application to vary the Award, in these terms: 

" We can do that. I have also had correspondence from Employers First indicating their 
consent to the application and perhaps they have been surprised because they weren't 
on the substituted service list but they have co"esponded indicating that they do not 
oppose the application. I don't know if you have a copy of that but we can certainly 
make it available to you as well, Mr Beard. In relation to perhaps the more 
substantive issue today in relation to your application for an adjournment, 
Mr Brunner, there's a couple of issues. I can appreciate that you may not have had a 
lot of time for the purposes of getting instructions from your executive as to how you 
wish to approach this particular application to vary the award; however, that is really 
the concern of you and your executive and I don't think that is an issue that should be 
put in the way of deciding whether or not, well, in effect a flow on test case decision 
into a safety net award. 

I am also of the view that whilst obviously it's usually of utility for parties to have 
discussions about award variations prior to the variation coming on for hearing 
before the Commission, I am certainly not aware of any requirement in the legislation 
that that occur and I once again don't think that such an issue should be put in the way 
of varying this award to flow the test case decision; certainly both decisions were 
reached after long proceedings and I am sure Ms Wawn if no one else here can attest 
to the length of those proceedings and the effort that went into them. Whilst parties 
may be perhaps disappointed with some of the results, nevertheless there is a Full 
Bench of this Commission which has handed down a test case prescription. "3 

[5) On the same day the Commissioner issued an order giving effect to her decision4
• 

[6] The Association subsequently appealed the Commissioner's decision5
. On 23 August 

2004 Senior Deputy President Marsh issued a stay order in the following terms: 

"Further to the decision issued by the Commission on 23 August 2004 (PR951204), the 
order of Commissioner Cargill (PR949733) dated 20 July 2004, as it relates to the 
application of the Pastoral Industry Award 1998 and members of the Western 
Australia Farmers Federation Industrial Association, is stayed pending the 
determination of the appeal in matter C2004/4359 or until further order of the 
Commission. "6 

[7) The appeal was heard on 19 October 2004 and a decision handed down on 29 October 
2004. The gravamen of the appeal decision is set out at paragraphs 70-76 of that decision, in 
the following terms: 

"[70] Commissioner Cargill, before exercising an arbitral power, was required to 
conciliate. The scheme of the Act requires that: 

• an application to vary an award shall be ref~ed to conciliation (ss.JOO and 
113(4)); 

• the Commission member to whom the matter is referred for conciliation shall do 
everything to assist the parties to reach agreement (s.102); 

2 
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• a conciliation proceeding shall be regarded as completed by a member of the 
Commission when the member is satisfied that whether or not agreement has been 
reached there is no likelihood of conciliation or further conciliation resulting in 
agreement or the parties have informed the member that there is no likelihood of 
reaching agreement in conciliation (s.l03); and 

• when a conciliation proceeding before a member of the Commission is completed 
but the dispute is not settled, the Commission shall proceed to deal with the 
matters in dispute by arbitration. 

[71 1 A finding in respect of s.J 03 either to the effect that conciliation had ended or 
that the Commission is satisfied that there is no likelihood of agreement being reached 
is a jurisdictional prerequisite to the commencement of arbitral proceedings. 

[721 It was open to the Commissioner to issue an order (under the conciliation power) 
varying the Award for the consenting parties. However, in relation to the parties 
represented by W AFFIA she was required to commence conciliation or to state that, 
pursuant to s.l03(1)(b) there was no likelihood of conciliation resolving the issue. 

[731 It is only once such a finding has been made that conciliation or further 
conciliation would not resolve the matter, that conciliation has ended and arbitration 
could commence. 

{741 In varying the Award to include WAFFIA. and its members, the Commissioner 
was exercising an arbitration power in circumstances where she had not carried out 
her conciliation role with respect to those particular respondents. 

[7 51 Commissioner Cargill erred in not giving consideration to the statutory 
requirements governing the preconditions for the commencement of arbitral 
proceedings,· namely, satisfaction that the requirements of s.J 03 in respect of 
conciliation proceedings had been met. 

{761 Given our conclusion that in failing to conciliate or to declare conciliation would 
not resolve the matter. Cargill C made an error which warrants intervention by the 
Full Bench. We have decided to grant leave to appeal and uphold the appeal in 
respect of the ground that the Commissioner exceeded jurisdiction in not meeting the 
statutory requirements in respect of the commencement of arbitral proceedings. "1 

[8) The Appeal Bench went on to vary the order8 made by Commissioner Cargill by 
inserting a new part, Part C, in the following terms: 

"C. The following are excluded from the operation of this order: 

• the Western Australian Farmers Federation Industrial Association (WAFFIA.); 
and 

• members of W AFFIA other than those members that at the time the order was 
made were, or have since become, members of The Pastoralists • and Graziers • 
Association of Western Australia (Incorporated). " 

[9] The Appeal Bench then remitted the matter (i.e. the A WU's application to vary 
C2004/4732) to me for conciliation and, if necessary, arbitration. 

3 
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[10] Pursuant to the Appeal Bench's remittal of this matter I convened a conciliation 
conference between the AWU and the Association on 4 November 2004. Regrettably 
conciliation did not result in an agreement between the parties. At the conclusion of the 
conference I made the following fmding: 

/(In view of the positions taken by the parties I'm satisfied that there is no likelihood that 
within a reasonable period conciliation or further conciliation will result in an 
agreement by the parties on terms for the settlement of the matters in dispute and I 
make that finding pursuant to section 103(l)(b) oftheAct. "9 

[11] I then noted that I was proceeding to deal with the matters in dispute by arbitration. 
After hearing the parties directions were issued for the filing of written submissions and any 
evidentiary material upon which a party wished to rely. The matter was listed for hearing on 
Monday, 20 December 2004 in Perth. 

[12] At the time the directions were issued in respect of the hearing of this matter there 
were two issues between the parties. The first concerned the definition of continuous service 
for the purpose of calculating severance pay and the second concerned the extension of clause 
13.3.2, Severance pay- employees of a small employer, to members of the Association. 

[13] The fust matter was resolved and on 20 December 2004 I varied the definition of 
continuous service in the Award, by consent10

• 

[14] In relation to the second matter, it was apparent from the written submissions filed by 
the Association that it was seeking a departure from the new Test Case standard. In essence it 
was seeking an exemption from severance pay obligations for its members who employed 
fewer than 15 employees (i.e. small employers). 

[15] Principle 10 of the Commission's Statement of Principles is relevant in this regard, it 
says: 

"10. MAKING AND VARYING AN AWARD ABOVE OR BELOW THE SAFETY NET 

Any application to make or vary an award for wages or conditions above or below the 
safety net or for a date of operation of a safety net adjustment earlier than the date of 
the award may be dealt with by: 

(a) a Full Bench; or 

(b) a single member, provided the President has had an opportunity to consider 
whether the application should be dealt with by a Full Bench and has decided not 
to refer the application to a Full Bench. "11 

[16] Pursuant to principle 10 I brought the Association's submission to the President's 
attention. On 16 December 2004 the President issued a memorandum, in the following terms: 

"In this application the Australian Workers ' Union has applied to vary the above award 
with respect to redundancy provisions. Pursuant to Principle I 0 of the Statement of 
Principles in the May 2004 Safety Net Review, I have considered whether the 
application should be dealt with by a Full Bench. I have decided it should continue to 
be dealt with by Vice President Ross. " 

4 
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THE SUBMISSIONS 

TheAWU 

[17] The A WU seeks to vary the order issued by Commissioner Cargill on 20 July 2004 (as 
subsequently varied by the Appeal Bench in PR952806) by deleting Part C of that order. For 
convenience I have attached a copy of that order, as varied by the Appeal Bench (see 
Attachment 1 ). If granted the effect of the variation sought would be to extend the Test Case 
standard provisions to the Association and its members. At present these provisions apply to 
all other respondents to the Award. 

[18] The AWU contends that there is no justification for excluding the Association's 
members from the revised termination and redundancy provisions. The A WU relies on and 
adopts the ACTU submissions in the 2004 Redundancy Test Case proceedings and notes that 
in that matter the Commission had before it extensive evidence in support of and in opposition 
to the ACTU's application. In particular the NFF made submissions opposing the removal of 
the small business exemption and put the particular issues facing the pastoral industry before 
the Full Bench. 

[19) It is argued that unless the Association is able to put forward material additional to that 
already considered in the 2004 Redundancy Test Case proceedings, the Commission as 
presently constituted should not vary the test case standard. 

(20] In relation to operative date the A WU submits that the operative date of any order 
granting its application should operate from 20 July 2004. It is argued that error on the part of 
Commissioner Cargill has delayed the application of the Test Case standard to the 
Association's members and that this constitutes an exceptional circumstance within the 
meaning of s.146 of the WR Act. In the alternative it is submitted that the variation should be 
made prospectively, but without any change to clause 13.3.4 of the Award. Clause 13.3.4 is in 
the following terms: 

"13.3.4 Continuity of service shall be calculated in the manner prescribed by clause 
3. Provided that service prior to 20 July 2004 shall not be taken into 
account in calculating an entitlement to severance pay for an employee of a 
small employer pursuant to 13.3.2." 

[21] The effect of the A WU's alternate submission is that service towards a redundancy 
entitlements will accrue from 20 July 2004 for the Association's members, as it does for all 
other respondents to the Award. 

The Association 

(ll] The Association's submissions address three broad areas: 

• the decision in the 2004 Redundancy Test Case to remove the small business 
exemption; 

• the rural sector; and 

• the incapacity to pay provisions. 

5 
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[23] I propose to deal with the Association's submissions in respect of each of these broad 
areas in tum. 

1. The Small Business Exemption 

[24] The Association contends that in the Redundancy Test Case decision the Commission 
found that "the available evidence does not support the general proposition that small 
business has a relative lack of financial resilience and has less ability to bear the costs of 
severance pay than larger business. "12 The Commission went on to give three considerations 
in support of this finding: 

"The first is that small business is generally profitable. The second is that some small 
businesses make severance payments despite the absence of a legal liability to do so. A 
third consideration is the absence of evidence from those jurisdictions where the small 
business exemption does not exist, or in those industry sectors where it has been 
removed from the relevant federal award, that small business is less profitable or 
more likely to fail. "13 

[25] The Association submits that each of these considerations is mistaken and/or does not 
support the inference that the Commission has drawn from it. 

1.1 ProjitllbiUty 

[26] The Association contends that the central flaw in the Redundancy Test Case decision 
was to confuse profitability with the capacity for small business to make severance payments. 

[27] It is also submitted that the Redundancy Test Case decision "seriously misinterprets" 
the fmdings of the Productivity Commission Staff Research Paper - Business Failure and 
Change: An Australian Perspective14

• The Redundancy Test Case decision highlights the 
paper's findings that the single greatest reason for business exit is realising a profit and the 
data suggesting that many small businesses exits are anticipated years before they actually 
occur, concluding that this allows for adjustment and a reduction of the costs of exiting1s. It is 
said that the research does not support the inferences that the Commission seeks to draw from 
it. In particular it is argued that the research does not support the view that many small 
businesses that are closing and retrenching staff are profitable and are able to afford severance 
pay. 

[28] The Association advances an alternate analysis of the Productivity Commission 
Paper16 which it contends shows: 

• only about 15 per cent of business cessations in the study relied upon by the Paper 
occurred to realise a profit; and 

• about 70 per cent of all businesses cessations are estimated to be due to financial 
difficulties. 

[29] Two further points are advanced by the Association. 

[30] The first is the proposition that small businesses are more likely to fail than large 
businesses. The Productivity Commission Paper is relied on in this context. It is submitted 
that it shows that over a two year period small businesses with less than 20 employees ceased 
operation at twice the rate of all other businesses. The Association contends that: 
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"This proves beyond doubt that the viability of small business is significantly different 
to large business despite the fact that much the same proportions of each might make 

'~t . . ,17 a proJ. m any g~ven year. 

[31] The second point advanced is that small businesses are generally unable to access 
finance on reasonable terms, are therefore chronically undercapitalised and do not have the 
reserves or capacity to raise the funds to meet large unpredicted impositions such as severance 
pay. In support of this proposition the Association relies on the following material: 

• the evidence of a number of witnesses in the Test Case proceedings, namely 
Messrs Humphris, Butchard, Jukes, Wisby and Reynolds; 

• an Industry Commission Staff Research Paper (1997) entitled "Small Business 
Employment" by Revesz J and Lattimore R; 

• a paper by Carpenter R and Petersen B (2002) entitled "Is the Growth of Small 
Firms Constrained by Internal Finance?", The Review of Economics and 
Statistics, Vol84 Issue 2 at pp298-309; 

• a paper by Mallick Rand Chakraborty A (2002) entitled "Credit Gap in Small 
Businesses : Some New Evidence", Finance Economics Working Paper; 

• The Senate Employment, Workplace Relations and Education References 
Committee 2003 Report on Small Business Employment; and 

• Reserve Bank of Australia data on indicator lending rates, which show that small 
businesses pay a higher rate than larger businesses. In March 2004 the small 
business interest rate was 1.2 percentage pints above the large business rate. 

[31] The Association's submission amounts to little more than a rerun of some of the 
arguments put in the Redundancy Test Case proceedings. The alternative analysis of the 
Productivity Commission Paper is not new. A similar argument was advanced by the 
Commonwealth in the test case proceeding. The analysis suggests that the Productivity 
Commission Paper's findings should be treated with some caution as they are based on 
another paper which examined business failures in the retail industry (the Watson and Everett 
paper). Unfortunately Mr Brunner was unable to provide much assistance in response to my 
questions regarding the alternative analysis. It emerged during the proceedings that he had not 
in fact prepared this aspect of his submission. Rather it had been copied from a submission 
made by the Commonwealth in proceedings before the Western Australian Industrial 
Relations Commission for a general order dealing with redundancy. Thus the author of the 
analysis was not available to answer questions in relation to it In these circumstances, and 
having regard to Mr Brunner's unfamiliarity with the material, it is difficult to place much 
weight on this material. 

[331 Further. in its final submissions in the Test Case proceedings the ACTIJ replies to the 
Commonwealth's analysis in these terms: 

"166. The Commonwealth attempt an elaborate and confusing analysis in order to 
demonstrate that the Bickerdyke et al figures are wrong. At its most basic the 
Commonwealth can only reach the conclusion they do by excluding changes in 
ownership from their consideration and by reallocating those business in the 
'unknown ' category into the category of business failures. The Commonwealth 
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neatly alter the categories included in business exits so that they only look at 
businesses that cease to exist (that is they take changes of ownership out of the 
equation) [Commonwealth 4 at p123]. Given these fundamental changes to the 
data it is not surprising that that the proportion of solvent failures increases. They 
then add the insolvency/bankruptcy figure to this to discredit the contention of the 
ACTU. The same sleight of hand is used to show that the ACTU contention on 
businesses exiting to realise a profit is wrong. The Commonwealth can only assert 
this by altering the pool of data to be considered. This manipulation of the data 
does no more than muddy the waters in considering the reasons for business exits. 

167. Given the manipulation of the figures and the lack of additional evidence by the 
Commonwealth cannot conclude that the overwhelming majority of retrenchments 
that arise in small business do not result from business cessation to realise a 
profit [Commonwealth 3 at p177], not least because they provide no information 
on retrenchments from small business and certainly no data to indicate when, in 
the small business cycle, these retrenchments occur. There is certainly no 
evidence on which it could be concluded, as the Commonwealth attempt to, that 
most [redundancies in small business] result from adverse financial 
circumstances including insolvency [Commonwealth 3 at pl77}. " 

[34) It is apparent from the Test Case decision that the Commission was not persuaded by 
the Commonwealth's analysis of the Productivity Commission Paper. It appears that the 
Association has simply rerun the argwnent but without any reasonable basis for its assertion 
that the Test Case decision reached the wrong conclusion. 

(35) In any event even on the basis of the alternate analysis proffered it is conceded that at 
least some cessations of small businesses involve solvent businesses closing for reasons 
unrelated to their financial position - such as when the owner retires, seeks a different lifestyle 
or dies. It is also important to recognise that the Redundancy Test Case decision does not rely 
on the Productivity Commission Paper to any great extent. Rather it is referred to merely as 
being consistent with the ABS data on the proportion of small businesses decreasing 
employment while still profitable. This is apparent from paragraphs 223-226 of the 
Redundancy Test Case decision: 

"[223] A large proportion of small businesses are profitable, about 70 per cent. While 
this proportion is lower than the proportion for medium and large businesses, the 
differences are not great. The latest available official statistics are shown in Table 2. 

Table 2: Business Profitability by Business Size 1997-98 

Micro Business 
Other Small Business 
Total Small Business 

Medium Business 
Large Business 

Total All Business 

All Business 
Profit Break even 

% % 
68.3 9.9 
74.9 2.9 
70.5 7.5 
75.3 2.3 
80.1 2.5 
70.9 7.2 

Loss 
% 

21.8 
22.2 
21.9 
22.4 
17.4 
21.9 

[Source: ABS Small and Medium Enterprises Cat No. 8141.0 (unpublished data)J 
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Total 
% 

100 
100 
100 
100 
100 
100 
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[224] Data concerning business profitability by business size and employment 
change are set out in Table 3. 

Table 3: Business Profitability by Business Size and 
Employment Change Category 1997-9818 

Decreasin8_ Emp_lol_ment 

Profit Break even Loss Total 
% % % % 

Micro Business 70.2 8.3 21.4 100 

Other Small Business 70.8 4.1 25.0 100 

Total Small Business 70.1 7.0 22.7 100 

Medium Business 66.1 1.0 32.9 100 

Large Business 77.4 1.0 21.5 100 

Total All Business 69.9 6.2 23.8 100 

Stlltic Emp_lo1_ment 

Profit Break even Loss Total 
% % % % 

Micro Business 65.9 11.0 23.1 100 

Other Small Business 76.9 3.3 19.8 100 

Total Small Business 68.2 9.4 22.4 100 

Medium Business 82.5 5.9 11.6 100 

Large Business 60.6 14.0 2.4 100 

Total All Business 68.6 9.3 22.1 100 

Increasing_ Emf!.lO}'_ment 

Profit Break nen Loss Total 
% % % % 

Micro Business 83.3 4.2 12.5 100 

Other Small Business 75.0 1.8 23.2 100 

Total Small Business 77.8 2.5 19.7 100 

Medium Business 77.3 0.7 22.0 100 

Large Business 87.8 0.4 11.8 100 

Total All Business 77.7 2.3 20.0 100 

{Source: ABS Small and Medium Enterprises Cat No. 8141.0 (unpublished data).] 

[225} The data in Table 3 show that in the period 1997-98 some 70 per cent of small 
businesses which reduced employment still made a profit. The table also shows a 
pattern of profitability amongst small businesses, regardless of whether the number of 
persons they employ is increasing, decreasing or static. 
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[226] The ABS data on the proportion of small businesses decreasing employment 
which are still profitable is consistent with the findings of Bickerdyke, Lattimore and 
Madge, in Business Failure and Change: An Australian Perspective. According to this 
report, while small business accounts for more than 97.5 per cent of all business exits, 
the single greatest reason for business exit is realising a profit. The report also found 
that of the 7. 5 per cent of businesses which exit in any year, only 0. 5 per cent do so for 
reasons of bankruptcy or insolvency. It is also significant that while just over a 
quarter of small businesses cease in their first five years and around half cease in 
their first 15 years, many business exits are anticipated years before they actually 
occur allowing for adjustment and a reduction of the costs of exiting. "19 

[36] In the proceedings before me Mr Brunner did not challenge the ABS data set out at 
paragraphs 223-224 above. In particular he did not challenge the Commission's conclusion 
that in the period 1997-98 (the last year for which figures are available) some 70 per cent of 
small businesses which reduced employment still made a profit. 

[37] In relation to this aspect of the Association's submission it is important to recognise 
that in the Redundancy Test Case decision the Commission did DQ1 say that all small 
employers had the capacity to pay severance. 

(38] The Commission acknowledged that some small employers lack financial resilience 
and do not have a capacity to pay severance pay. But, importantly, the evidence did not 
support the proposition that all small employers lacked financial resilience and did not have a 
capacity to pay severance pay. 

1.2 Payment of Severa11ce Pay by Small Business 

[39) In the Redundancy Test Case decision the Commission concluded that "some small 
businesses make severance payments, despite the absence of any legal entitlement to do so. "20 

[40] The Association submits that the main source of evidence relied on by the 
Commission in support of this conclusion was a survey conducted by Professor Benson of 
members of AiG/Engineering Employers Association, South Australia (the Benson Survey). 
At paragraph 227 of the Redundancy Test Case decision the Commission said: 

"The evidence establishes that some small businesses make severance payments, despite 
the absence of any legal requirement to do so. The Benson survey suggests that 
informal redundancy arrangements in small companies operate on the basis of the 
TCR standard clause. More than 90 per cent of the small companies who responded to 
the survey made severance payments, and provided job search entitlements, in 
accordance with the TCR standard clause despite the absence, in many cases, of a 
legal requirement to do so. "21 

[41] The Association contends that this passage discloses a "serious error" on the 
Commission's part. Contrary to the Commission's observations about the Benson Survey the 
Association submits: 

"In fact the survey showed that over 90 per cent of the small businesses did not pay 
severance pay. Over 90 per cent of the small business respondents to the survey 
indicated that they made severance payments in accordance with the TCR standard 
clause. The TCR standard clause exempts small businesses from severance pay. The 
survey questionnaire made it clear to survey respondents that making severance 
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payments in accordance with the TCR standard clause equated to making nil 
payments. "22 

[42) It is argued that a proper understanding of the survey should have prompted a much 
closer questioning of whether the fact that many small businesses are profitable in any given 
year means that they have the financial resilience to cope with severance pay on an ongoing 
basis. 

[43] Two things may be said about this issue. 

[44] The first is that the Benson survey was not the only evidence before the Commission 
regarding the payment of severance pay by small employers. At paragraph 228 of its decision 
the Commission said: 

"The submission by Jobwatch and other evidence also supported the proposition that 
some small businesses pay severance pay despite the absence of a legal obligation. 
Mr Bedford, who was made redundant by A Webb & Sons Pty Ltd, gave evidence that 
all of the employees who were made redundant were paid a six-weeks ex gratia 
payment despite the fact that the company was covered by the small business 
exemption. Two employees made redundant by Portland Fleet Maintenance Pty Ltd 
were paid severance pay based on the current TCR standard. Mr R Dun's evidence 
was that the first employee (made redundant in 1996) was paid all of the severance 
pay he would have been entitled to had the company not been covered by the small 
business exemption. The second employee (made redundant in 2003) was paid half the 
standard TCR severance payment. "23 

[45] Second, it is not apparent that the Redundancy Test Case decision discloses "serious 
error" as contended by the Association. It may be accepted that there is a degree of ambiguity 
about the Benson survey results in respect of this issue. The survey form used was attached to 
Professor Benson's reporf4. Questions 3 and 4 in section m of that form are in the following 
terms: 

"3. For those federal award employees made redundant was severance pay made in 
accordance with the standard federal award provision? (See Table 1 below) 

Yes .......................................... ] 
No ....... ... .................... ............ 2 

Table 1: Standard federal award J!!OVision jjJr severance pay 
Severance PllY 

Length of Service Companies with less than 15 Companies with 15 or 
eml!]oyees more em~loyees 

less than 1 year nil nil 
1 to 2 years nil 4weeks 
2 to 3 years nil 6weeks 
3 to 4years nil lweeks 
over4years nil 8weeks 
Note: a small number of federal awards do not provide an exemption for companies 
that employ less than 15 employees 
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4. Was the payment per week calculated in accordance with the standard federal 
award provision? 
(standard federal award provision is normal weekly rate excluding shift loadings 
and weekend penaltier) 

Yer ............. .... ......................... 1 
No .. ..................... ................... 2"25 

[46] The contention advanced by the Association is, in essence, that a small employer 
would have answered these questions in the affirmative in circumstances where no 
redundancy payments were made. That is, severance pay was made in accordance with the 
standard TCR provision, which did not require any payments to be made. 

[47] A difficulty with this analysis is that it does not appear to be consistent with Professor 
Benson's report on the survey results. At paragraph 4.2 of that report he deals with severance 
pay, in the following terms: 

"Some 57.1 per cent of federal award covered companies used the standard federal 
award provisions to calculate the severance pay for those employeer retrenched. This 
included the number of weeks applicable and the calculation of weekly pay. 
Substantial differences existed between large and small companier. Results are 
presented in Table 11. In excess of 90 per cent of small companies made payments 
according to the standard federal award provisions. This was the case with the 
number of week's pay and the calculation of that amount. Large companies were less 
likely to use the standard federal award provisions to calculate the number of week's 
pay. However, 80 per cent of large companies calculated the weekly amount using the 
standard federal award provisions. 

Table 11 : Severance Pay Calculated According to Standard Federal Award Provision 
(%) 

Calculations Small Companies Large Companies 
Number of Weeks 92.3 (26) 37.3 (51) 
Weekly Amount 95.8 (24) 80.0 (50) . 
Note. total number of respondents to each question 1.S presented m parentheses . .,].b 

[48] The statement that "In excess of 90 per cent of small companies made pavments 
according to the standard federal award provisions" suggests that severance payments were 
made. 

[49] In any event it is apparent from a fair reading of the Test Case decision that while the 
Commission had regard to the Benson survey it did not accord it substantial weight. At 
paragraph 220 of the Test Case decision the Commission observed that there are a number of 
reasons for treating the survey results with some caution- namely, that they survey was only 
intended to ascertain the views of AIG/EEASA members and cannot be extrapolated to either 
the manufacturing sector generally, or the economy as a whole; and the possibility of non
response bias given the 28 per cent response rate. 

[50] Even if the Association's criticism of this aspect of the Commission's decision were 
accepted it would not mean that the Commission was in error in concluding that some small 
employers pay severance pay despite the absence of any legal obligation to do so. 

12 



63

1.3 Comparison Across Jurisdictions 

[51] The final consideration referred to is the absence of evidence of problems where the 
exemption does not operate. 

[52] The Association contends that the fundamental premise of this consideration is flawed. 
In this context it is said that many factors combine to determine the relative performance of 
South Australian small businesses (which under State awards are not exempt from paying 
severance pay) compared with those in other jurisdictions and neither the data nor the 
complex analysis required to disentangle the effects of each of these factors has been 
undertaken. 

[53] The Association relies on the fact that in the Redundancy Test Case decision the 
Commission appears to have concurred with Commonwealth submissions that many factors 
combine to determine the relative performance of South Australian small businesses 
compared with those in other jurisdictions. 

[541 At paragraph 234 the Commission says: 

"As a general proposition we accept that in order to quantify the effect of severance pay 
on the performance of small businesses, a range of other relevant variables would 
need to be controlled for. For example, it may be that during the relevant period the 
South Australian economy was growing at a faster rate than the economies of other 
states or that the South Australian Government was providing some subsidy to small 
business which was not available in other states. Such variables might explain the fact 
that there is no significant difference in the level of insolvency amongst small 
businesses in South Australia compared to the rest of Australia, despite the fact that 
South Australian small businesses are required to pay severance pay. It is significant, 
however, that no such confounding variables were suggested during these 
proceedings. The Commonwealth did not point to any particular factor which could 
explain the absence of any different outcome for small businesses in South Australia 
compared to ·the rest of Australia, nor was any evidence adduced about it. "27 

[55] The Association makes the following criticism of this part of the Commission's 
decision: 

"This is a very strange tum for the AIRC decision to take. First it appears to accept that 
no inference can validly be drawn about the impact of severance pay in South 
Australia unless research that controls for all relevant variables is undertaken. But 
then it appears to go on to draw such an inference on the basis that the 
Commonwealth did not provide such research and did not speculate about factors that 
could have masked the impact of severance pay on small businesses in South 
Australia. The AJRC seems to have mistakenly reversed the onus of proof on this issue. 

The complex research project that would be necessary to assess the impact on small 
business of severance pay in South Australia has not been undertaken. Until this 
research is undertaken, it is not possible to identify the factors that could explain the 
absence of any different outcome for small businesses in South Australia compared to 
the rest of Australia. The fact that evidence about these factors and about this 
research was not put before the AIRC in the test case signifies only that the research 
has not been undertaken. It does not justify a conclusion that the imposition of 
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severance on small businesses in the South Australian jurisdiction did not have a 
highly detrimental impact. "28 

(56] Mr Brunner's submissions in respect of this issue do not appear to have had much 
regard to the fact that the evidence in the Test Case proceedings showed that: 

• there is no significant difference between the bankruptcy experience in South 
Australia and that in other states, despite the fact that South Australian small 
businesses are required to pay severance pay; 

• nor is there any evidence of interstate differences with respect to the number of 
small business employers subject to claim under GEERS. 

[57] Further, no party pointed to any particular factor which would explain the absence of 
any different outcome for small businesses in South Australia compared to the rest of 
Australia, nor was any evidence adduced about ir9

• 

(58) The Commission was clearly entitled to have regard to these matters in reaching its 
conclusion. 

l. Application to the Rural Seetor 

[59] In 1999-2000 the Australian Bureau of Statistics estimated that of the 105,5000 
agricultural businesses operating 86 per cent were small businesses. On this basis it is argued 
that prior to the Redundancy Test Case decision the vast majority of farm businesses would 
not have been required to pay redundancy pay. 

[60] The Association advances five other points in relation to the characteristics of the rural 
sector: 

• agricultural businesses are particularly affected by cost impacts to the extent that 
any additional cost burdens may have adverse consequences on the business and 
on its capacity to employ; 

• profitability in the agricultural sector is not an appropriate measure to determine 
that a small business has an ability to pay redundancy pay. Farm profitability 
suffers from considerable volatility; 

• farmers experience difficulties in accessing capital; 

• under drought conditions farm incomes are highly vulnerable; and 

• farmers are subjected to substantial variation in the price received for their 
product and this price has remained static for a considerable period of time. 

[61] On the basis of these propositions the Association concludes that: 

"Thus, the variability of farm incomes together with the inability of farmers to pass on 
costs means that there is very limited scope for farmers to absorb redundancy costs. 
The cost/price squeeze is such that imposing redundancy costs on farmers would be a 
significant disincentive for farmers to employ and would also impose undue pressure 
on farm businesses suffering from economic instability. ,.Jo 
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[62] In relation to the payment of redundancy pay in the rural sector the Association 
submits that: 

• there is no evidence that small businesses in the agricultural sector (or at least 
those respondent to the Award) have made redundancy payments in the past, 
under any scale; and 

• there is no evidence that redundancies are occurring or have occurred in the past 
within the agricultural sector or in relation to the respondents to the Award 
generally. 

[63] Mr Brunner also said that during his tenure as Secretary of the Association over the 
last four years he was not aware of any Association member terminating the employment of 
an employee due to redundancy. Further, the likelihood of such an event in the foreseeable 
future was remote. 

(64] This part of the Association's submissions contains a number of assertions about the 
characteristics of the rural sector generally. Even if one accepts the propositions advanced it is 
not clear how that would assist the Association's case. It seems that the Association's 
advocate was labouring under the misapprehension that the matter before me concerned 
whether small employers generally should be exempt from a requirement to pay severance 
pay. It is not. The matter before me is much more limited. It is about whether clause 13.3.2 of 
the Award is to be extended to the 956 or so members of the Association. As a consequence of 
their advocates error much of the Association's submission is misdirected. Further, nothing 
has been put about the economic circumstances of the Association's members. Indeed there is 
simply no evidence before me about the capacity or otherwise of the Association's members 
to pay severance pay. 

3. The Incapacity to Pay Provisions 

[6S] The Termination and Redundancy Model clause determined by the Commission in the 
Redundancy Test Case decision deals with incapacity to pay in the following terms: 

"R.9 Incapacity to pay 

The Commission may vary the severance pay prescription on the basis of an 
employer's incapacity to pay. An aftplication for variation may be made by an 
employer or a group of employers. " 1 

[66] Implicit in the Redundancy Test Case decision is the proposition that small businesses 
that are unable to meet their severance pay obligations can seek relief through the incapacity 
to pay provisions. 

[67] The Association contends that the incapacity to pay provision is not an adequate or 
appropriate substitute for the small business exemption. Two points are advanced in this 
regard. 

[68) The first is that a review of the relevant arbitral history shows that the two measures 
were established for different purposes. The small business exemption from severance pay 
was not established because small businesses were able to demonstrate incapacity to pay in 
the sense recognised by industrial tribunals. Rather the exemption was granted because small 
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businesses lack financial resilience and they have a "special difficulty in meeting the financial 
burden of redundancy pay"32

• 

(69) The Association contends that because incapacity to make severance payments was 
not the foundation on which the small business exemption was granted: 

" . .. It follows that if a small business does have a capacity to pay, this is not sufficient 
grounds to overturn the exemption. Rather, the exemption was established because of 
the financial burden that severance pay would impose on small businesses. "33 

(70) The second point advanced by the Association is that the incapacity to pay mechanism 
has proven to be ineffective. In this regard the Association submits: 

"The available evidence makes it obvious that the incapacity to pay provision will not 
be able to protect small businesses that cannot afford severance pay. The material 
before the AIRC in the 2004 Redundancy case on the ejfectiveness of the incapacity to 
pay provision clearly showed that the incapacity to pay provision has failed to protect 
medium and larger size businesses from severance pay obligations that they are 
incapable of meeting. "34 

(71] In support of this contention the Association submits that a search of the industrial 
tribunal decisions that involved applications by employers for exemptions from severance pay 
provisions reveals only seven such decisions and the application for relief was refused in each 
case. The Association deals with each of these decisions at paragraphs 121-127 of its written 
submissions. 

[72] The Association contends that the conclusion that can be drawn from this material is 
that applications for exemption from the requirement to pay severance pay are relatively 
uncommon and where they are made they are not successful. It is argued that the reasons why 
incapacity to pay provisions are ineffective are "widely recognised", namely: 

"• history has shown that the AIRC is very loath to grant an application - the 
likelihood of success is minimal; 

• businesses are reluctant to initiate an application on the basis of incapacity to pay 
because it can cause lenders and suppliers to discontinue credit and force the 
business to close; 

• the time and cost of making and pursuing an application are considerable, and 
cannot be significantly reduced by streamlining the processes. This is because the 
main components of the time and costs associated with pursuing applications 
result from factors that are irreducible and cannot be waived. Foremost amongst 
these are the evidentiary requirements and the rules of natural justice. For 
example, employees and their representatives must be given an opportunity to 
consider the material presented by the applicant employer, and to test that 
material by cross examination if they wish; and 

• the requirement of businesses to open their financial records to the union even 
where a business employs no union members, and subject themselves to cross 
examination during hearings and site visits by the union. "35 
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[73] These reasons were advanced by the Commonwealth in its submission in the 2004 
Test Case proceedings. The Association submits that "any proposal that purports to overturn 
the comprehensive failure of incapacity to pay processes must be able to demonstrate how it 
overcomes each of these impediments. "36 It is then argued that it is impossible to overcome 
these impediments and as a consequence the incapacity to pay mechanism cannot provide an 
adequate alternative to the small business exemption as it fails to protect small businesses that 
cannot cope with severance pay. 

[74] In large measure this aspect of the Association's submission simply repeats 
submissions made by the Commonwealth in the Test Case proceedings37

• The assertions made 
as to the reasons why employers do not pursue incapacity claims are speculative and lack any 
cogent supportive evidence. Repetition of these assertions by the Association does not make 
them any more credible. The submissions were considered, and rejected, in the Test Case 
decision. There is no reasonable basis for reaching a different outcome in the matters before 
me. 

[75] In conclusion the Association submits that the small business exemption should be 
retained in respect of its members based on the following combination of reasons: 

"• the errors in the interpretation of material and evidence by the Full Bench in the 
2004 redundancy case, 

• the significant non-profitability of the agricultural sector as compared to other 
small businesses, 

• the significant volatility of profitability within the agricultural sector, 

• the lack of any evidence demonstrating a need for redundancy provisions to be 
applied to the small business sector, and 

• an ineffective incapacity to pay regime, "38 

CONCLUSION 

[76] As I am acting pursuant to principle 10 of the Statement of Principles I am able to 
depart from the terms of the 2004 Redundancy test Case standard if persuaded that such a 
departure is warranted. In this case no evidence has been advanced to suggest that the 
circumstances of the Association's members are such as to warrant a departure from the Test 
Case standard. 

[77] The Association's case largely amounted to saying that they 2004 Redundancy Test 
Case decision was wrong insofar as it detennined to remove the previous small business 
exemption from the requirement to pay severance pay. The Association's submissions in this 
regard, to a large extent, consisted of a repetition of arguments advanced, considered and 
rejected in the Test Case proceedings. The Association also selectively challenged some of 
the findings set out in the Commission's decision. 

[78] In considering the Association's submissions it is important to bear in mind that the 
2004 Redundancy Test Case decision involved an exercise of broad judgement. The 
Commission had regard to a wide range of factors in reaching its conclusion. This is evident 
from the Commission's conclusions in respect of the small business exemption at paragraphs 
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272 to 276 of its decision. The Association has not advanced a persuasive case as to why I 
should depart from those conclusions. 

(79] I have decided to grant the A WU's application. It seeks to extend the 2004 
Redundancy Test Case standard to all members of the Association. These provisions already 
apply to all other Award respondents and no cogent reasons have been advanced for not 
granting the application. 

(80] There only remains the issue of operative date. I am not persuaded that the 
circumstances of this case warrant the granting of a retrospective order. That said, I do think 
there is merit in the A WU's alternative submission that I simply delete Part C of the amended 
order of26 July 2004 without any alteration to clause 13.3.4. And that is the course I propose 
to adopt. In reaching this conclusion I have had regard to: 

• the misdirected and generally unmeritorious nature of the Association's 
submissions; 

• consistency of treatment - it is fair and equitable that the severance pay 
entitlements of all employees of small employers covered by the Award accrue 
from the same date; and 

• the impact is likely to be negligible given that, on the Association's own 
submissions, the prospect of one of its members terminating the employment of 
an employee due to redundancy in the foreseeable future is remote. 

[81] On 20 December 2004 I issued an order [PR954567] giving effect to my decision. 
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ATTACHMENT 1 

AVV792378 PR949733 

AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Agricultural industry 

Workplace Relations Act 1996 
s.l13 application for variation 

The Australian Workers' Union 

(C2004/4732) 

PASTORAL INDUSTRY AWARD 1998 
(ODN C No. 04948 of 1986) 
[A VV792378 Print Q2650] 

COMMISSIONER CARGll..L 

Redundancy provisions. 

ORDER 

SYDNEY, 20 JULY 2004 

A. Further to the Redundancy Case decision issued by the Commission on 26 March 2004 
[PR032004], the Redundancy Case Supplementary Decision on 8 June 2004 [PR062004] and 
to my decision in transcript earlier today, the above award is varied as follows: 

1. By inserting at the end of clause 3 the following: 

Continuous Service 

Except for the following, any absences from work are not to be taken into account and 
will not count as time worked in calculating continuous service: 

• paid sick leave, workers compensation leave, long service leave, annual leave, 
public holidays, paid carers leave, paid bereavement leave and jury service. 

• any interruption or termination of the employment by the employer which has 
been made with the intention of avoiding obligations under this clause. 

Absences from work, which do not count as time worked in calculating continuous 
service but do not break continuity of service for the purposes of this award include: 

• any absence with reasonable cause, proof of which shall be upon the employee. 

• any leave without pay taken with the agreement of the employer. 

• parentalleave. 

2. By deleting the contents of clause 13 and inserting: 
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13. REDUNDANCY 

13.1 Dermitions 

13.1.1 

13.1.2 

13.1.3 

13.1.4 

13.1.5 

Business includes trade, process, business or occupation and includes part of any 
such business. 

Redundancy occurs where an employer has made a definite decision that the 
employer no longer wishes the job the employee has been doing done by anyone 
and that decision leads to the termination of employment of the employee, except 
where this is due to the ordinary and customary turnover oflabour. 

Small employer means an employer who employs fewer than 15 employees. 

Transmission includes transfer, conveyance, assignment or succession whether by 
agreement or by operation of law and transmitted has a corresponding meaning. 

Week's pay means the ordinary time rate of pay for the employee concerned. 
Provided that such rate shall exclude: 

• overtime; 
• penalty rates; 
• disability allowances; 
• shift allowances; 
• special rates; 
• fares and travelling time allowances; 
• bonuses; and 
• any other ancillary payments of a like nature. 

13.2 Transfer to lower paid duties 

Where an employee is transferred to lower paid duties by reason of redundancy the 
same period of notice must be given as the employee would have been entitled to if the 
employment had been terminated and the employer may at the employer's option, make 
payment in lieu thereof of an amount equal to the difference between the former 
ordinary rate of pay and the new ordinary time rate for the number of weeks of notice 
still owing. 

13.3 Severance pay 

13.3.1 Severance pay - other than employees of a small employer 

An employee, other than an employee of a small employer as defined in 13.1, whose 
employment is terminated by reason of redundancy is entitled to the following amount 
of severance pay in respect of a period of continuous service: 

Period of continuous service 

Less than 1 year 
1 year and less than 2 years 
2 years and less than 3 years 
3 years and less than 4 years 
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Severance pay 

Nil 
4 weeks' pay* 
6weeks'pay 
7weeks' pay 
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4 years and less than 5 years 
5 years and less than 6 years 
6 years and less than 7 years 
7 years and less than 8 years 
8 years and less than 9 years 
9 years and less than 10 years 
10 years and over 

• Week's pay is defined in 13.1 . 

8weeks'pay 
10 weeks' pay 
11 weeks' pay 
13 weeks' pay 
14 weeks' pay 
16 weeks' pay 
12 weeks' pay 

13.3.2 Severance pay- employees of a small employer 

An employee of a small employer as defmed in 13.1 whose employment is terminated 
by reason of redundancy is entitled to the following amount of severance pay in respect 
of a period of continuous service: 

13.3.3 

13.3.4 

13.3.5 

Period of continuous service 

Less than 1 year 
1 year and less than 2 years 
2 years and less than 3 years 
3 years and less than 4 years 
4 years and over 

• Week's pay is defmed in 13.1. 

Severance pay 

Nil 
4 weeks' pay• 
6weeks'pay 
7weeks'pay 
8 weeks' pay 

Provided that the severance payments shall not exceed the amount which the 
employee would have earned if employment with the employer had proceeded to 
the employee's nonnal retirement date. 

Continuity of service shall be calculated in the manner prescribed by clause 3. 
Provided that service prior to 20 July 2004 shall not be taken into account in 
calculating an entitlement to severance pay for an employee of a small employer 
pursuant to 13.3.2. 

Application may be made for variation of the severance pay provided for in this 
clause in a particular redundancy situation in accordance with the redundancy 
Case Decision [PR032004, 26 March 2004] and the Redundancy Case 
Supplementary Decision [PR062004, 8 June 2004]. 

13.4 Employee leaving during notice period 

An employee given notice of termination in circumstances of redundancy may terminate 
his/her employment during the period of notice set out in clause 44 - Notice of 
Termination. In this circumstance the employee will be entitled to receive the benefits 
and payments they would have received under this clause had they remained with the 
employer until the expiry of the notice, but will not be entitled to payment in lieu of 
notice. 
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13.5 Alternative employment 

13.5.1 

13.5.2 

An employer, in a particular redundancy case, may make application to the 
Commission to have the general severance pay prescription varied if the employer 
obtains acceptable alternative employment for an employee. 

This provision does not apply in circumstances involving transmission of business 
as set in 13.7. 

13.6 Job search entitlement 

13.6.1 

13.6.2 

13.6.3 

During the period ot notice ot termination given by the employer in accordance 
with 44.1, an employee shall be allowed up to one day's time off without loss of 
pay during each week of notice for the purpose of seeking other employment. 

If the employee has been allowed paid leave for more than one day during the 
notice period for the purpose of seeking other employment, the employee shall, at 
the request of the employer, be required to produce proof of attendance at an 
interview or he or she shall not receive payment for the time absent. For this 
purpose a statutory declaration will be sufficient. 

The job search entitlements under this subclause apply in lieu of the provisions of 
44.3. 

13.7 Transmission ofbusiness 

13.7.1 The provisions of this clause are not applicable where a business is before or after 
the date of this award, transmitted from an employer (in this subclause called the 
transmittor) to another employer (in this subclause called the transmittee), in 
any of the following circumstances: 

13.7.1(a) Where the employee accepts employment with the transmittee which 
recognises the period of continuous service which the employee had with 
the transmittor and any prior transmittor to be continuous service of the 
employee with the transmittee; or 

13.7.1(b) Where the employee rejects an offer of employment with the transmittee: 

13.7.2 

• in which the terms and conditions are substantially similar and no less 
favourable, considered on an overall basis, than the terms and 
conditions applicable to the employee at the time of ceasing 
employment with the transmittor; and 

• which recognises the period of continuous service which the employee 
had with the transmittor and any prior transmittor to be continuous 
service of the employee with the transmittee. 

The Commission may vary 13.7.l(b) if it is satisfied that this provision would 
operate unfairly in a particular case. 
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13.8 Employees exempted 

This clause does not apply to : 

• employees terminated as a consequence of serious misconduct that justifies 
dismissal without notice; 

• probationary employees; 
• apprentices; 
• trainees; 
• employees engaged for a specific period of time or for a specified task or tasks; or 
• casual employees. 

13.9 Incapacity to pay 

The Commission may vary the severance pay prescription on the basis of an employer's 
incapacity to pay. An application for variation may be made by an employer or a group 
of employers. 

3. By inserting a new clause 44 as follows: 

44. NOTICE OF TERMINATION 

44.1 Notice of termination by employer 

44.1.1 

44.1.2 

44.1.3 

44.1.4 

In order to terminate the employment of an employee the employer must give to 
the employee the period of notice specified in the table below: 

Period of continuous service 

1 year or less 
Over 1 year and up to the completion of 3 years 
Over 3 years and up to the completion of 5 years 
Over 5 years of completed service 

Period of notice 

1 week 
2weeks 
3 weeks 
4weeks 

In addition to the notice in 44.1.1, employees over 45 years of age at the time of 
the giving of the notice with not less than two years continuous service, are 
entitled to an additional week's notice. 

Payment in lieu of the prescribed notice in 44.1.1 and 44.1.2 must be made if the 
appropriate notice period is not required to be worked. Provided that employment 
may be terminated by the employee working part of the required period of notice 
and by the employer making payment for the remainder of the period of notice. 

The required amount of payment in lieu of notice must equal or exceed the total of 
all amounts that, if the employee's employment had continued until the end of the 
required period of notice, the employer would have become liable to pay to the 
employee because of the employment continuing during that period. That total 
must be calculated on the basis of: 

44.1.4(a) the employee's ordinary hours of work (even if not standard hours); and 
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44.1.4(b) the amounts ordinarily payable to the employee in respect of those hours, 
including (for example) allowances, loading and penalties; and 

44.1.4(c) any other amounts payable under the employee's contract of employment. 

44.1.5 The period of notice in this clause does not apply: 

44.l.S(a) in the case of dismissal for serious misconduct; 

44.1.5(b) to apprentices; 

44.1.5(c) to employees engaged for a specific period of time or for a specific task or 
tasks; 

44.l.S(d) to trainees whose employment under a traineeship agreement or an approved 
traineeship is for a specified period or is, for any other reason, limited to the 
duration of the agreement; or 

44.1.S(e) to casual employees. 

44.1.6 Continuous service is defmed in clause 3. 

44.2 Notice of termination by an employee 

44.2.1 

44.2.2 

The notice of termination required to be given by an employee is the same as that 
required of an employer, save and except that there is no requirement on the 
employee to give additional notice based on the age of the employee concerned 

If an employee fails to give the notice specified in 44.1.1 the employer has the 
right to withhold monies due to the employee to a maximum amount equal to the 
amount the employee would have received under 44.1.4. 

44.3 Job search entitlement 

Where an employer has given notice of termination to an employee, an employee shall 
be allowed up to one day's time off without loss of pay for the purpose of seeking other 
employment. The time off shall be taken at times that are convenient to the employee 
after consultation with the employer. 

44.4 Transmission of business 

Where a business is transmitted from one employer to another, as set out in clause 13 -
Redundancy, the period of continuous service that the employee had with the 
transmittor or any prior transmittor is deemed to be service with the transmittee and 
taken into account when calculating notice of termination. However, an employee shall 
not be entitled to notice of termination or payment in lieu of notice for any period of 
continuous service in respect of which notice has already been given or paid for. 

B. This order shall come into force from the first pay period to commence on or after 20 
July 2004 and shall remain in force for a period of six ( 6) months. 

C. The following are excluded from the operation of this order: 
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• the Western Australian Fanners Federation Industrial Association 
(W AFFIA); and 

• members of W AFFIA other than those members that at the time the order 
was made were, or have since become, members of The Pastoralists' and 
Graziers' Association ofWestern Australia (Incorporated). 

BY THE COMMISSION: 

COMMISSIONER 
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5. My understanding is that current and proposed changes to penalty rates for workers in 

the cafe and restaurant industry are described in Annexure A of the letter of instruction 

I have received. This letter is attached to my report. 

6. The rest of my report consists of four sections. Each section corresponds to a specific 

section of the report by Professor Lewis. This is summarised in Table 1 below. 
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Substitution effect 

28. Paid labour can be substituted for capital or for unpaid labour. The extent to which the 

substitution effect of penalty rates causes frrms to make this adjustment will depend on 

(a) the effect of penalty rates on the relative cost of paid labour and the potential 

substitutes; and (b) the technological scope for substitution. 

29. First, I consider the substitution of paid labour with capital. In my opinion, the critical 

point here is that capital is an input that a frrm uses across all the days it is operating. 

Hence, a firm decides on the level of capital it will use across the whole week, not on a 

day-by-day basis. It follows that when a frrm considers whether to substitute capital for 

labour it will consider the relative costs of using paid labour and capital across the 

whole week. Therefore, the relevant consideration in thinking about the likely extent of 

substitution of capital for labour due to penalty rates is how those penalty rates affect 

the average cost of labour across the whole week. This effect is obviously much less 

than the effect on the relative cost of paid labour and capital on the day on which 

penalty rates apply. This establishes a critical weakness of the one-day model used by 

Professor Lewis. It takes the amount by which penalty rates increase the cost of labour 

relative to capital on the day on which penalty rates apply, and then effectively assumes 

that this is the amount by which the cost of labour is increased on every day. This 

assumption is not appropriate for the case of penalty rates. The main conclusion that 

follows is that penalty rates increase the relative cost of paid labour to capital much less 

than assumed by Professor Lewis, and much less than in the empirical studies of 

elasticities of substitution that he describes (pp.26-27) (since all of those studies are 

about wage changes that apply to every day that firms operate). Hence the estimated 

change in employment due to substitution of capital for labour will be much less than 

assumed by Professor Lewis. 

30. Second, I consider the substitution of paid labour with unpaid labour. Professor Lewis 

(pp.23-24) suggests there is scope for this to occur. However, little supporting evidence 

is provided. Moreover, a Productivity Commission analysis (2015, p.492) concludes 

that labour supply by owners and family members in the accommodation and food 

services industry is limited, accounting for 11.6 percent of total labour. What is also 

important to take into account is that where substitution involves owners and family 

members increasing their hours of work on days when penalty rates are imposed, they 
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substitutes; and (b) the technological scope for substitution. 

See below 

29. First, I consider the substitution of paid labour with capital. In my opinion, the 

critical point here is that capital is an input that a firm uses across all the days it 

is operating. Hence, a firm decides on the level of capital it will use across the 

whole week, not on a day-by-day basis. It follows that when a firm considers 

whether to substitute capital for labour it will consider the relative costs of 

using paid labour and capital across the whole week. Therefore, the relevant 

consideration in thinking about the likely extent of substitution of capital for 

labour due to penalty rates is how those penalty rates affect the average cost of 

labour across the whole week. This effect is obviously much less than the effect 

on the relative cost of paid labour and capital on the day on which penalty rates 

apply. This establishes a critical weakness of the one-day model used by 

Professor Lewis. It takes the amount by which penalty rates increase the cost of 

labour relative to capital on the day on which penalty rates apply, and then 

effectively assumes that this is the amount by which the cost of labotrr is 

increased on every day. This assumption is not appropriate for the case of 

penalty rates. The main conclusion that follows is that penalty rates increase the 

relative cost of paid labour to capital much less than assumed by Professor Lewis, 

and much less than in the empirical studies of elasticities of substitution that he 

describes (pp.26-27) (since all of those studies are about wage changes that apply 

to every day that firms operate). Hence the estimated change in employment due 

to substitution of capital for labour will be much less than assumed by Professor 

Lewis. 

A firm's optimal capital stock is determined by the cost of capital (strongly related 

to the interest rate) and the expected average cost of labour (mostly wages). This is 

a long-run decision in that once the level of capital stock is established it remains 

fixed for some time. The flrm's decision of how much labour to hire is determined 

by the cost of employing extra labour. Firms hire extra labour when the value of 

the extra output produced is greater than the wage. Firms will only increase output 

if activities, which were not previously profitable, are made profltable. 
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One of the corner-stones of economics is the Law of Diminishing Returns. This 

states that each extra worker employed produces less output than the worker 

previously employed given that all other inputs are held constant. In the case of 

most service sector businesses such as shop, hairdressing salon or restaurant, for 

example, if the size of the premises, number of cash registers, tables, counters, or 

driers etc. remain fiXed each successive employee hired (or extra hour worked) will 

result in a lower increase in output than the one before. Businesses will employ 

more people (or increase hours of employment) as long as the extra revenue 

generated exceeds the extra cost of employing them. Therefore, extra output and 

extra employment requires a fall in labour costs and conversely a rise in labour 

costs will make otherwise profitable activities no longer profitable so firms hire less 

people and produce less. 

The Law of Diminishing Returns only operates if there is substitution between 

labour and capital. It applies to the decision of whether to employer extra labour 

on the day and is independent of employment on other days. The stock of capital is 

the same no matter what the day. 

Second, I consider the substitution of paid labour with unpaid labour. Professor 

Lewis (pp.23-24) suggests there is scope for this to occur. However, little 

supporting evidence is provided. Moreover, a Productivity Commission analysis 

(20 15, p.492) concludes that labour supply by owners and family members in the 

accommodation and food services industry is limited, accounting for 11.6 percent of 

total labour. What is also important to take into account is that where substitution 

involves owners and family members increasing their hours of work on days when 

penalty rates are imposed, they are also likely to decrease their own hours of 

work and use more paid labour on other days. Hence, taken over a whole 

week, the effect on employment of hired labour will be more limited than is 

suggested by only examining the days on which penalty rates are paid. 

Family labour and owner/operator labour are willing to undertake work that is 

"unpaid" in terms of wages but which adds to family income, wealth and 

consumption through increased revenue for the business. They are vitally 

important in maintaining the viability and flexibility of small businesses. The figure 
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of 11.6 percent of total labour is quoted by Prof Borland (no estimates are 

presented for cafes and restaurants, retail or hairdressing and beauty) in the 

accommodation and food industries is likely to be an underestimate of their 

contribution since their share of average hours worked are likely to be in excess of 

the their share of people employed. Also, the incidence of unpaid labour is likely to 

be under reported. 

As the Productivity Commission (2015, p25) reports: 

"Lower penalty rates would also be likely to reduce the incidence of 
weekend work by small business owner~managers, who often work long 
hours to avoid high labour costs." 

The decision of owner operators and family of hours worked depends on the 

opportunity cost of leisure foregone. The opportunity cost of leisure for family 

labour is the wage that would otherwise need to be paid to hired labour (not 

accounting for the possibility that family labour might be more productive). 

Because penalty rates apply on Sundays and public holidays the opportunity cost of 

leisure is higher on these days and family labour will be used more (substitution of 

family for hired labour). There is little reason to think that because family labour 

works on Sundays and public holidays that they will reduce work during the rest of 

the week. It is more likely that owner operators and family will maintain a pattern 

of work which maintains their business, family wealth, consumption of goods, 

service and leisure. 

Prof Borland ignores the ability of firms to substitute tasks and people assigned to 

these tasks. In my report on p24 on I use the example of a cafe where the owner 

manager does a whole range of tasks such as keeping the accounts and other paper 

work, collecting supplies, hiring staff and doing virtually any of the jobs of other 

staff should the need arise. On a Sunday and public holiday the owner manager is 

likely to substitute out of most of his/her daily tasks and devote more time to tasks 

which would normally be done by hired labour such as waiting on table or cooking. 

I also consider the example of hair and beauty salons owners can substitute more of 

their own labour for that of employees when needed. In addition, it would be 
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expected that less skilled workers, such as apprentices could be substituted, where 

possible, for skilled hairdressers undertaking certain tasks. 

In another example from retail, according to an industry manager, Sundays are 

effectively a "service-only day", meaning there are no stock deliveries and limited 

administrative tasks. 

"Taking into account the higher Sunday labour costs, Sunday employees 
engage entirely in selling activities and operating hours are restricted to busy 
periods to ensure turnover can cover the additional labour cost. 

Reduced Sunday penalty rates would allow us to open additional stores and 
provide more hours of work in existing stores on Sundays, while engaging 
employees to work beyond purely selling activities." 

Sussan Group chief operating officer Barry Barron quoted in the Age 12-13tb 
September 2015. 

31. In my opinion, applying the appropriate model of a multiple day labour 

market, it follows that the substitution effect of penalty rates on 

employment will be much more limited than assumed by Professor 

Lewis. 

In my opinion the proposition of a high degree of substitution in the modelling 
exercise is valid. 

Scale effect 

32. The scale effect on employment at a finn will depend on (a) the extent to 

which penalty rates affect the price of its output; and (b) how demand for its 

output responds to a change in its price (and how that change affects the 

finn's decisions on whether to operate, and if it chooses to operate, how much 

paid labour it is necessary to hire). 

33. Consider the example of removing or reducing penalty rates. The first effect is 

on the price of output. Reducing penalty rates reduces a finn's cost of 

production, and hence its profit·m.aximising price will decrease. By assuming 

that the product market in which a firm operates is perfectly competitive, it 
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expenditure on cafe and restaurant services would increase substantially as a result of 

a shift of demand towards Sundays. 

If Sunday and public holiday are popular dining out days (or would be if 

restaurants were open) and opportunities to dine out are restricted (or more 

expensive) on these days they are unlikely to choose another day instead as 

evidenced by the unpopularity of Mondays. If restrictions are relaxed through 

reduced penalty rates on these popular days it would be expected that total 

expenditure on restaurants would increase 

26 A further problem with the analysis presented by Professor Lewis is his assumption 

that employment of hired labour, rather than total employment, should be a primary 

concern. In detemlining the economic effect of penalty rates, it is total employment 

that matters, not the terms on which labour is employed. If the effect of reducing 

penalty rates is to change the mix of wage employment, self-employment and 

family labour in the industries concerned, but not to change total employment 

significantly, there is no obvious reason why this should be a concern. In the long 

run, it is possible that the result of penalty rates will be an increase in the share of 

operator labour, which implies more establishments, each with fewer hired staff. 

Again, there is no obvious reason why this should be a matter of concern. 

I have made no normative judgements as to whether employment of hired labour is 

more important than famlly labour. I simply point out that reductions in penalty 

rates would create greater employment opportunities for hired labour and reduce 

the burden on family labour. As the Productivity Commission (2015, p25) reports: 

"Lower penalty rates would also be likely to reduce the incidence of 
weekend work by small business owner-managen, who often work long 
hours to avoid high labour costs." 

Productivity Commission (2015), Workplace Relations Framework, Draft Report 

(Canberra). 

27 The second problem is analytical. Professor Lewis' analysis implicitly assumes that the 

supply of operator labour is perfectly elastic. This is obviously false for any given 

business. The operator's capacity for work is limited, as is the number of family members 

that can be called on to supply labour. If the operator and family members work more 

hours on Sunday as a result of penalty rates, they will, in all probability, work less hours 
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been the case without it and that this wage moderation raised employment by 8 

percent above what it would have been without wage moderation.'' In fact, my 

review of Lewis and Kirby (1987) indicates that: 

(a) Its main finding is that (p.136) "during the period of the Prices and Incomes 

Accord it is estimated that equilibrium real wages were over 5 percent 

[my underlining] below what would have been expected"; and 

(b) There is no analysis of effects of the Accord on employment. 

My apologies, the correct reference is to Lewis and Kirby (1988) from which this 

quote is derived. 

Lewis, P. and Kirby, M.G. (1988), "A New Approach to Modelling the Effects of 
Incomes Policies', Economics Letters, Vol. 28, pp 81-95. 

11. I believe that Professor Lewis may instead be referring to the paper by Lewis and 

Macdonald (2002) which concludes (p.28) ''the total elasticity of demand for 

labour with respect to real wages is -0.8,.; that is, a 10 percent increase in the 

average wage would cause an 8 percent decrease in total employment. With 

regard to this study by Lewis and Macdonald (2002), it is important to note that 

its results are not representative of subsequent aggregate-level studies. For 

example, the Productivity Commission (2015, p.855) concludes in its summary 

of evidence from aggregate-level studies on the wage elasticity of employment in 

Australia that "Estimates of the total elasticity of employment with respect to the 

average wage range from ... -0.3 to -0.8 after one year (or -0.4 to -0.9 if 

employment is measured in hours worked)". That is, the estimated elasticity cited 

by Professor Lewis is at the upper end of available estimates. 

The Lewis and MacDonald study came to similar results to previous studies in 

Australia and overseas. Yes, the range of estimates of elasticity of aggregate 

demand for labour is -0.3 to -0.8 (slightly higher for hours) with most in the range -

.6 to -.8 and our estimates are within this range. In my report I offer a range of 

plausible values for elasticities. 
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12. Professor Lewis (pp.23-24) cites several minimum wage studies: Lewis (2005), 

Leigh (2003), and Daly et al (1998). I address each of these studies in tum. 

Two of these (Leigh, Lewis) are minimum wage studies. The other is a study of the 

elasticity of demand for labour at the national and industry level. I note that Prof 

Borland bas omitted the BLMR study (cited in my report as Lewis 1985) which 

concludes that demand for labour is highly responsive to wages. 

13. The study by Professor Lewis (2005) identifies a minimum wage effect by 

comparing percentage changes in average weekly earnings and in employment 

between industries identified as paying the minimum wage (accommodation, cafes 

and restaurants, health and community services) and the economy as a whole 

between 1994 and 2004. From this analysis he concludes that a 10 percent 

increase in real wages would cause a decrease in employment of 7.2 percent. 

There are several problems with the methodology in this study. 

First, there is no justification for the industries that are identified as paying the 

minimum wage. While the industries chosen by Professor Lewis do have relatively 

high proportions of workers who are covered by awards, other industries such as 

retail trade and administrative and support services also have high proportions of 

workers who are covered by awards; and the total proportion of workers covered 

by awards who are in the industries classified as paying the minimum wage is only 

about 10 percent (see data on 'Employment arrangements by industry' in 

Productivity Commission, 2015, p.906). 

The choice of accommodation, cafes and restaurants, health and community 

services as representing the "minimum wage industry" was because it was that 

chosen for the ACTU submission to the relevant safety net wage case in 2004. It is 

largely irrelevant that workers in these industries do not make up all or most 

minimum wage workers. It is relevant that a large proportion of workers in these 

industries are minimum wage workers as conceded by Prof Borland. 

Second, it is possible that employment outcomes in the minimum wage sector and 

economy-wide between 1994 and 2004 may have been affected differently by 
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experienced a total variation between the level of indexation received and the cost of wage 
increases of2.58 per cent. 

(224] Wage costs are approximately 80 per cent ofthe full cost of service delivery. Any shortfall 
in the level of indexation and the wage bill needs to be absorbed in the remaining 20 per cent of 
costs. Service providers are also required to meet the difference between the level of indexation 
and the effect of Consumer Price Index increases on indirect costs including insurance, utilities, 
workers compensation premiums and travel costs. Where indirect costs have risen at a greater 
proportion than indexation, they will take up a greater proportion of service delivery costs. NDS 
New South Wales has collected data since June 2006 and identified that the costs for wages, 
utilities and electricity have increased during that period and that the inflation cost for fuel has 
fluctuated with most future forecasts predicting an upward trend. 

13. Overview of the SACS Industry 

[225] Before setting out our conclusions we think it is necessary to give an overview of the 
industry with which the case is concerned. The Commonwealth's submission contains information 
on the industry and the history of its development. The following passage is a convenient 
summary of many ofthe important features of the industry (tables and references have been 
omitted): 

"4.21. There is a strong tradition in Australia of charities, not-for-profit entities and 
religious institutions providing social services, particularly before the Second World War. 
The 2008 Senate Economic Committee Inquiry into the Disclosure regimes for charities and 
not-for-profit organisations noted that Australia' s first not-for-profit entity, the NSW 
Society for Promoting Christian Knowledge and Benevolence in these Territories and the 
Neighbouring Islands (since renamed the Benevolent Society), was established in 1813. 
Soon after started district nursing services (1820), asylums for the poor, blind, aged and 
infirm (1821), maternity hospitals (1866) and the first Women's Hospital in Australia 
(1901 ), followed by the introduction ofthe Age Pension (1909), Invalid Pension (191 0), 
Maternity Allowance (1912), Child Endowment (1941), Widow's Pension (1942) and 
Unemployment and Sickness Benefits (1945). After the Second World War, governments 
increasingly undertook responsibility for the provision of social services. 

4.22. The origins of the modern non-government community services sector can be traced to 
the 1950s and the late 1960s, when the Commonwealth began to fund community services 
in response to demands of advocacy groups. 

4.23. Since the mid-1960s the variety of community services organisations operating as 
public, for-profit and not-for profit has grown, ranging in size from single worker 
organisations to those employing more than 10,000 people. 

4.24. In the 1980s and 1990s governments began to introduce new mechanisms to provide 
welfare services. In essence governments moved away from being direct service deliverers 
to policy makers and introduced contracts for the non-government sector to deliver services. 
Part oftht: rationalt: fur this movement was the view that not-for-profit organisations could 
deliver services more efficiently and cost effectively. 

4.25. The not-for-profit sector has become more 'professionalised' than it used to be, and 
the line between the not-for-profit sector and the business sector, increasingly blurred. For
profit organisations work in areas that may traditionally have been considered the domain of 
not-for-profit organisations and not-for-profit organisations are involved in competitive 
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tendering and running social enterprises. In many cases, the not-for-profit sector also now 
operates much more closely in partnership with government, bidding for contracts to carry 
out tasks that in earlier times the government would have administered itself. 

4.26. The way the not-for-profit sector now operates commercially as an arms-length of 
government is most starkly highlighted by the Job Network. This was set up in 1997 when 
the federal government shut down its Commonwealth Employment Service and invited 
businesses and not-for-profit organisations to bid to supply job placement and training 
services to the unemployed. More than 10 years on, not-for-profits accounted for half of Job 
Network turnover, and some of Australia's leading not-for-profit welfare organisations, 
including the Salvation Anny, the Wesley Mission, Mission Australia, and Catholic 
Welfare, now rely heavily on government employment service contracts for a proportion of 
their income. 

4.27. The variety of service types in the community services sector today is reflected in its 
complex industrial landscape and history. The SACS sector today provides services as 
diverse as drug and alcohol counselling to support for migrants. Commonwealth 
Government agencies work in partnership with other government and non-government 
organisations to manage a diverse range of programs and services designed to support and 
improve the lives of Australians. 

Organisations in the SACS sector 

4.29. The SACS sector is made up of predominantly small, not-for-profit organisations. 

4.30. It is estimated that in June 2007 there would have been up to 6,093 organisations 
operating in the SACS sector that could be subject to the equal remuneration application. 
This figure is based on 5,250 organisations being in the Other social assistance services 
class (8790), and 843 organisations in the Other residential care services class (8609). 

4.31. Of the estimated 6,093 organisations operating in the SACS sector, around 43 per cent 
(or 2,607 businesses) were employing businesses. 

4.32. Of the 2,607 employing businesses: 

• 71 .8 per cent had 1-19 employees ('small employing businesses') 

• 24.9 per cent had 20-199 employees ('medium employing businesses') and 

• 3.3 per cent had 200 or more employees ('large employing businesses '). 

4.33. The more recent ABS Community Services survey suggests that at the end of June 
2009, there were around 4,033 businesses in the SACS sector subject to the pay equity case. 
While this data does not provide a breakdown by business size, it does show that of the 
3,287 businesses operating in the Other social assistance services class (8790), around 76 
per cent were not-for-profit organisations. Of the 746 businesses operating in the Other 
residential care services class (8609), around 87 per cent were not-for-profit organisations. 

Economic contribution to the sector 

4.34. The Productivity Commission found in its 2010 report into trends in the not-for-profit 
sector, that the sector makes a significant contribution to the Australian economy, noting 
that in 2006-07, the not-for-profit sector accounted for 4.1 per cent of GDP. 
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4.35. The available ABS industry performance data indicates that the SACS sector makes a 
similarly large contribution to the Australian economy. In 2008-09 the combined industry 
value added for the SACS sector (covering ANZSIC codes 86 and 87) was 1.8 per cent of 
the total value add for all industries (see Table 4.1). This amounted to around $14.9 billion. 

4.36. While the share of total employment for the SACS sector was around 4.4 per cent for 
this period, the share of total wages and salaries for the sector was only around 3.2 per cent, 
reflecting the lower average wages and salaries within the SACS sector. 

4.37. The profit margin for the Residential care services subdivision (86) was 5.6 per cent 
and 10.0 per cent for the Social assistance services subdivision (87). Both are below the all 
industries average of 11.2 per cent. The data also shows that organisations in these two 
subdivisions were more likely to make a loss than other industries (see Table 4.2). 

4.38. According to the ABS Community Services survey, there were around 153,322 
employees in the SACS sector in June 2009, of which around 90 per cent worked for not
for-profit organisations. The sector employed around 90,271 full-time equivalent staff. 

4.39. Of this total, there were around 121,780 people employed within the Other social 
assistance services class (8790), with 88.3 per cent of these employed by not-for-profit 
organisations. This amounts to 74,363 full-time equivalents. 

4.40. There were also 31,548 workers employed in the Other residential care services class 
(8609). Of these, 92.8 per cent were employed by not-for-profit organisations. This amounts 
to 15,908 full-time equivalents. 

4.41. The August 2008 Employee Earnings and Hours data shows that approximately 16.1 
per cent of non-managerial employees in Social assistance services (subdivision 87) were 
employed in small businesses (those with fewer than 20 employees). This data should be 
taken as an indication only, given the small sample sizes. 

Female concentration in the sector 

4.42. Women form the majority of people working in the SACS industry and in the health 
sector overall. According to the Australian Institute of Health and Welfare (AIHW), those 
health occupations with the highest proportion of females in 2006 included social workers at 
81 per cent and other allied health workers at 80 per cent. 

4.43. The May 2010 ABS Labour Force survey showed that 76.2 per cent of employees in 
the Other social assistance services group (879) and 83.9 per cent of employees in the 
Residential care services (860) were female. This compares with 46.9 per cent across all 
industries for the same period. 

4.44. According to the ABS Community Services survey which provides more specific 
SACS industry data, there were 87,939 persons providing direct community services in the 
Other social assistance services class (8790) and females accounted for 67,069 or 76 per 
cent ofthese persons. Meanwhile, there were 23,137 females employed in the Other 
residential care services class (8609), accounting for 73 per cent of total employment. 

Part-time casual employment 

4.45. The Government contends that there is a very high proportion of employees working 
part-time within the SACS industry. The rate of casual employment is lower than the 
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average rate across all industries, however when considered together, the overall proportion 
of employees not in full-time employment is high. 

Part-time employment 

4.46. The May 2010 Labour Force data suggests that around half of all workers in the sector 
are employed on a part-time basis. By comparison the rate of part-time employment across 
all industries is 29.2 per cent. 

4.54. Available data show that volunteers make a significant contribution to the SACS 
sector workforce, particularly in not-for-profit organisations. 

4.55. The Community Services survey indicates that during 2008-2009, around 172,482 
volunteers assisted Other social assistance services organisations (8790), with 61 per cent of 
these people providing direct community services. In addition, around 26,205 volunteers 
provided assistance to organisations in the Other residential care services class (8609), with 
99 per cent of these people assisting not-for-profit organisations. 

4.56. The data on the number of people volunteering in the SACS sector indicates that 
volunteer numbers are greater than the 153,322 employees in the paid workforce. While the 
ABS suggests caution when using this data, the data does indicate the significant 
contribution by volunteers to the SACS sector. 

Levels of unionism in the sector 

4.57. The ABS Employee Earnings, Benefits and Trade Union Membership data indicates 
that union membership levels within some parts of the SACS sector are below average. 

4.58. In August 2009, 16.1 per cent of employees in the Other social assistance services 
group (879) and 24.3 per cent in the Residential care services group (860) were members of 
a trade union. By comparison, trade unionmembership across all industries averaged 21.0 
per cent. 

4.59. The average of these two groups is only slightly below the all industries average level 
ofunionisation. However, given that the Other social assistance services group (879) in the 
Government's view most closely covers SACS sector employees, the Government assumes 
that the actual level of union membership in the sector is closer to 16.1 per cent. 

Duration and cessation of employment 

4.60. The annual ABS Forms of Employment survey indicates that the duration of 
employment for SACS sector workers is similar to that of employees across all industries. 

4.61. In November 2009, the proportion of employees in the Residential care services group 
(860) and the Other social assistance services group (879), who had worked a continuous 
period of less than one year with their current employer (21.3 per cent and 19.2 per cent 
respectively), was similar to that across all industries (21.3 per cent). 

4.62. Similarly, the annual ABS Labour Mobility survey (unpublished) suggests that the 
proportion of employees leaving SACS sector employment was roughly the same as for all 
other industries. 
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4.63. The same survey also shows that 70.9 per cent of job leavers from the Other social 
assistance services group (879), and 86.9 per cent of employees from the Residential care 
services group (860) left voluntarily. The same figures for employees in all industries who 
ceased a job during the year ending February 2008, showed that 70.2 per cent did so 
voluntarily. 

4.64. Duration and cessation of employment are relevant factors to consider in a pay equity 
case. In the SACS sector, however, the results indicate that there is not an especially 
proportionately high level of turnover of employees in the sector. The results therefore do 
not support that these factors represent gender inequity in the SACS sector. However, it is 
not clear from the available data whether those employees who do cease employment do so 
due to programs ceasing or whether they go on to other jobs in the sector, move on to 
similar jobs in the public sector, or move outside of the industry completely. 

4.65. The November 2009 Working Time Arrangements publication indicates that SACS 
sector employees are less likely to work overtime than employees in other industries. The 
data further indicates that for employees in the Other social assistance group (879), any 
overtime worked is much less likely to be paid and more likely to be provided as time off in 
lieu. This does not appear to be the case in the Residential care services group. 

4.66. As at November 2009, 32.4 per cent of employees in the Other social assistance 
services group (879) usually worked extra hours or overtime. Of those who usually worked 
extra hours or overtime, 35.0 per cent were paid for overtime, 21.7 per cent were not 
compensated and 3 7.5 per cent were entitled to receive time off in lieu. 

4.67. As at November 2009, 28.7 per cent of employees in the Residential care services 
group (860) usually worked extra hours or overtime. Of those employees who did usually 
work extra hours or overtime, 44.7 per cent were paid overtime, 36.9 per cent were not 
compensated and 13.7 per cent were entitled to receive time off in lieu. 

4.68. By contrast, 37.6 per cent of employees in the all industries category usually work 
extra hours or overtime. Of these, 42.2 per cent were paid for overtime, 26.6 per cent were 
not compensated and 16.3 per cent were entitled to receive time off in lieu. 

4.69. Compared with the all industries average, employees in the Other social assistance 
services group (879) have a slightly greater degree of control over the hours they choose to 
work. For example, 48.3 per cent of employees in this industry reported they had some say 
in start and finish times (compared with 41.5 per cent across all industries) and 79.1 per cent 
were able to choose when holidays are taken (compared with 73.6 per cent across all 
industries) (see Table 4.6). 

Employees by age group 

4. 70. The SACS sector is ageing and is relatively older when compared to the overall 
Australian workforce. 

4.71. ABS Labour Force data shows that there is a clear difference in the age profile of 
employees in Residential care services (86) and Social assistance services (87) compared 
with that across all industries. In these two industries there are higher proportions of 
employees in all the older age groups ( 45 years and above) and lower proportions of 
employees in the younger age groups (age groups below 45 years) (see Table 4.8). 

4.72. This data suggests an ageing workforce as well as low participation rates among the 
youngest age cohort within the SACS sector. 
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4.73. According to the AIHW Health and Community Services Labour Force report, the 
average age of employees in the community services workforce is 41 years, compared to the 
average age of 39 years in the general labour market. 

4.74. The health and community services workforce aged between 2001 and 2006. In the 
community services workforce, the highest proportion of community services workers were 
aged 45 to 54 years in 2006. This is compared to 2001 when the highest proportion of 
community services workers fell into the 35 to 44 age group. 

4.75. In addition, between 2001 and 2006, the proportion of community services workers in 
the 55 to 64 age group increased, whereas the proportion aged 35 to 44 years decreased. 

4.76. During this same period, the proportion of female workers in the 55 to 64 age group 
increased from 8.9 per cent to 13.6 per cent. Whereas, the proportion of female workers 
aged 35 to 44 years decreased from 27.0 per cent to 23.9 per cent. 

4.77. According to the Productivity Commission, the community services sector faces 
particular workforce challenges in attracting suitably qualified staff, due to issues such as 
high turnover and vacancy rates, high share of part-time and casual workers, and a high 
proportion of employees approaching retirement age. 

Qualifications attained 

4.78. The level of qualifications attained by those in the SACS sector varies due to the broad 
nature, skills and requirements of the work performed. 

4.79. National Centre for Vocational Education Research (NCVER) data shows that the 
proportion of welfare and community workers with no post-school qualification fell from 32 
per cent in 1996 to 18 per cent in 2006, while the proportion with a bachelor degree 
increased by 13 percentage points during this time. 

4.80. A report by the AIHW into the health and community services labour force found that 
a relatively high proportion, that is 64 per cent of community services employees, held a 
post-school qualification. This is compared to 52 per cent of the general workforce. 

4.81. The most common highest qualification among community services workers was a 
certificate, with 36 per cent of the community services workforce reporting as holding such 
a qualification. 

4.82. Further, the distribution of qualification level differs across various occupations in the 
sector. For example, family services, disability and other community services managers 
were more likely to hold a bachelor degree (47.3 per cent, 35.4 per cent and 39.4 per cent 
respectively) than another qualification. In contrast, aged and disability care workers (67.7 
per cent) typically held a certificate. 

4.83. The Productivity Commission Report notes the increasing reporting requirements 
attached to government funding, with professionals recruited by not-for-profit organisations 
to write tender applications for government services and philanthropic trust grants. 

4.84. In addition, the Productivity Commission report notes that 'The past few decades have 
seen a clear trend to the professionalisation of the community services direct care 
workforce'. The expectation is that this trend will continue due to 'more complex client 
requirements and increased community expectations of care'. 
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4.85. These trends indicate that the complexity of the roles and the professionalism required 
of SACS sector employees is increasing. As mentioned above, this has been reflected in an 
increase in the number of employees gaining vocational and technical qualifications. It has 
also resulted in an increase in the number of emolments in relevant courses. For example, 
the number of students undertaking Community Services Training Packages increased from 
77,200 in 2004 to 108,200 in 2008. 

Workforce shortages 

4.86. In 2008, 64 per cent of community service organisations indicated that they had 
experienced difficulty over the past year attracting staff, particularly appropriately qualified 
staff. A significant proportion of respondents also reported that they had difficulties 
retaining such employees. 

4.87. Surveys undertaken by the Department of Education, Employment and Workplace 
Relations (DEEWR) support these findings, reporting skills shortages in a11 states and 
territories for social workers in 2008 and skills shortages for welfare workers in New South 
Wales and Queensland and recruitment difficulties in other states. 

4.88. More recent DEEWR data indicates that in 2010 there was no longer a national 
shortage of social and welfare worker occupations, however, recruitment difficulties were 
experienced in NSW along with regional shortages in Queensland for social workers. 
Welfare workers shortages were experienced in NSW, SA and NT, with regional shortages 
occurring in W A. 

4.89. The 2007 AIHW report Australia's welfare 2007 also found that the disability 
workforce is, on average, older than the general workforce in Australia. Disability services 
in particular may therefore experience shortages sooner than other industries due to the 
number of disability services workers expected to retire in the next ten years. 

4.90. DEEWR data indicates that in 2010, employers based in Brisbane and major regional 
centres in Queensland reported few difficulties in attracting suitably qualified social 
workers. By contrast, respondents in remote areas of Queensland reported significant 
recruitment difficulties, due in part to the isolation and cost of living associated with these 
locations. 

4.91. Some employers in the non-government sector have commented that the low levels of 
remuneration, compared with equivalent positions in the public sector, and the lack of job 
security due to funding arrangements, has contributed to the recruitment and retention 
difficulties experienced. 

4.92. Employers said they attempt to overcome recruitment and retention difficulties 
associated with low salaries by offering staff incentives such as salary packaging and 
flexible working arrangements. 

4.93. Some employers have also commented that although positions were filled by qualified 
experienced candidates, at times their experience did not always match the experience being 
specifically sought by the organisation. 

Conclusion 

4.94. The Government estimates there are approximately 4,000 businesses in the SACS 
industry subject to the case, of which around three-quarters operate on a not-for-profit basis. 
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A significant number of these organisations are small employing businesses, who are 
heavily reliant on the receipt of government funding. 

4.95. The available data indicates that there are around 153,000 employees in the sector, the 
majority of which work in the not-for-profit sector. These employees are predominantly 
female, with around half of these employees working part-time. 

4.96. The data available also indicates that the SACS workforce is ageing, and that skill 
shortages have been, and are likely to continue to be a concern in the future. This trend is 
unlikely to be helped by the low wage levels evident in the sector - more detail on wage 
rates are provided in chapter 5. 

5.32. The ABS Employee Earnings and Hours data shows that in all industries women were 
more likely to be award-reliant than men (19.9 per cent compared with 13.3 per cent for 
men). Award reliance has declined for both women and men over the period May 2006 to 
August 2008 (down from 23.4 per cent and 14.7 per cent respectively). 

5.33. Compared to the general workforce, a large proportion of employees in the SACS 
sector have their pay and conditions detennined by awards. 

5.39. The data indicate that the overall levels of pay for SACS sector employees are below 
average which may be due to workers in the SACS sector not achieving the same bargaining 
outcomes compared to workers in other sectors and the fact that a higher proportion of 
SACS workers are covered by award rates (30.9 per cent compared to the all industries 
average of 18.1 per cent). 

5.40. The 2008 ABS Employee Earnings and Hours survey shows that around 51.3 per cent 
of non-managerial employees in the SACS sector had their pay determined by a collective 
agreement. This is substantially higher than the all industries average of 42.8 per cent. 
However, this data also indicates that pay levels for employees in the SACS sector on 
collective agreements are low. 

5 .41. This data also indicates that there is a significant variance in the hourly and weekly 
wage rates received by employees covered by a collective agreement in the Other residential 
care services class (8609) compared to the Other social assistance services group (879), 
highlighting a diversity of pay rates in the SACS sector. 

5.42. The Department of Education, Employment and Workplace Relations (DEEWR) 
Workplace Agreements Database (the Database) contains information on collective 
bargaining in the federal sphere. Information from the Database suggests that average wage 
increases of3.7 per cent in federal collective agreements in the SACS sector are below the 
average 4.1 per cent wage increases for all current agreements. However, this data is limited 
due to the small number of SACS agreements in the Database which may include 
employees who are not employed in the SACS sector." 
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MR DIXON: No. We agree with that. Thank you. 

PN19894 

JUSTICE ROSS: Just bear with me for a moment, if you wouldn't mind. Thank 
you. 

PN19895 

MS STARR: The ACTU would call ProfMarkey. Thank you. 

PN19896 

THE ASSOCIATE: Could you please state your full name and address. 

PN19897 

PROF MARKEY: Raymond Arthur Markey, (address supplied) 

<RAYMOND ARTHUR MARKEY, SWORN 

EXAMINATION-IN-CHIEF BY MS STARR 

PN19898 

MS STARR: Can you repeat for us your name - - -

PN19899 

[9.41 AM] 

[9.41 AM] 

MR WHEELAHAN: Excuse me. Sorry to interrupt. Melbourne here. Is it 
possible that the camera in Sydney can be panned to the right so that we can see 
the witness? 

PN19900 

JUSTICE ROSS: Yes, we will do that now, Mr Wheelahan. Just bear with us for 
a moment. Let us know when he comes into view. 

PN19901 

MR WHEELAHAN: Thank you. 

PN19902 

MS STARR: Can you repeat for us your name, please?---Raymond Arthur 
Markey. 

PN19903 

And your address?---(Address supplied) 

PN19904 

And your occupation?---Professor of employment relationship at Macquarie 
University and director of the Centre for Workforce Futures. 

PN19905 

And is it correct that you've prepared a report in these proceedings?---Yes. 

RAYMOND ARTHUR MARKEY XN MS STARR 

PN19906 
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PN20026 

Are you aware of the contents of the latest Productivity Commission report on this 
issue?---Yes. I have looked at that. 

PN20027 

And are you aware that appendix C to that report sets out a literature survey as to 
empirical studies ofwage employment effects?---Yes. 

RAYMOND ARTHUR MARKEY XXN MR SECK 

PN20028 

It's not true to say that there is little evidence of negative net employment impact, 
is it, Prof Markey, because there are numerous studies on this issue which 
demonstrate that there is an employment impact which is negative in 
nature?---Overall I think it's true to say that there isn't a negative impact 
demonstrated in the literature, merely a substitution effect. 

PN20029 

Now, the Productivity Commission report appendix C says that: 

PN20030 

PN20031 

There have been eight Australian empirical studies since 1999 dealing with the 
effective changes in minimum wages on total employment and employment in a 
firm or industry. 

Are you aware of that?---Yes. 
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14 Regulated weekend penalty rates for 
selected consumer services 

Key points 
• Regulated weekend penalty rates are a common feature of the Australian workplace relations 

system. 

• It is reasonable that employees are rewarded more for weekends, as there is strong evidence 
that it involves a greater loss of amenity. There are also economic reasons why some 
unregulated markets might not efficiently remunerate weekend work. 

• Penalty rates as currently constructed for essential services and many other industries are 
justifiable. They align with long-held community expectations, the typical working arrangements 
and the job skills required in these industries. 

• At the same time, social trends and community norms have shifted so that in particular segments 
of the services sector - cafes, hospitality, entertainment, restaurant and retail industries -
Sunday working is now inherent in the job. Australian society expects to be able to shop, go to a 
pharmacy, and eat at cafes and restaurants on weekends. The value of supermarket shopping on 
Sundays now exceeds some weekdays. 

• This trend will not diminish. Consequently, the workplace relations system should embrace the 
concept of 7-day weeks in the relevant services industries. It should provide penalty rates that 
take account of the types of jobs and skills needed in these industries, and that are proportionate 
to the impacts on their employees. 

• Given the nature of these industries, the regulated rates for Sundays are significantly out of step 
with Saturday rates and with other times that involve demonstrably greater adverse social and 
health impacts. 

- In the hospitality industry, the night shift penalty rate is 15 per cent, whereas the wage 
premium for a permanent employee working during the day on a Sunday is 75 per cent. 

- A pharmacy assistant with limited qualifications working on a Sunday can be paid 50 per cent 
more than a pharmacist working on weekdays, though the latter must have completed a four 
year degree and a one year internship to practice. 

- Survey evidence shows that people's perceptions of their life balance are much the same for 
those working on Sundays as those doing so on Saturdays. 

• Excessive penalty rates for Sundays reduce hours worked, mean unemployment is higher than it 
needs to be, and reduce options for businesses and consumers. Trading hours are likely to be 
lower, and capital underutilised. 

• Accordingly, Sunday penalty rates in the relevant consumer oriented intltJstries should be set at 
the Saturday rate. 

• Lower rates would affect the incomes of employees currently working on Sundays in the relevant 
industries. However, this would be partly offset by higher demand for labour. Moreover, many 
only work in these industries early in their careers. and many households where people work on 
Sundays have above median household earnings. 

• Nevertheless, given the social impacts of precipitate change, new regulated penalty rates should 
be introduced with one year's advance notice, and simultaneously across affected industries. 
Employees and employers would thus have time to make adjustments. 

• Penalty rates for public holidays should remain at current levels. 
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14 Regulated weekend penalty rates for 
selected consumer services 

Key points 
• Regulated weekend penalty rates are a common feature of the Australian workplace relations 

system. 

• It is reasonable that employees are rewarded more for weekends, as there is strong evidence 
that it involves a greater loss of amenity. There are also economic reasons why some 
unregulated markets might not efficiently remunerate weekend work. 

• Penalty rates as currently constructed for essential services and many other industries are 
justifiable. They align with long-held community expectations, the typical working arrangements 
and the job skills required in these industries. 

• At the same time, social trends and community norms have shifted so that in particular segments 
of the services sector - cafes, hospitality, entertainment, restaurant and retail industries -
Sunday working is now inherent in the job. Australian society expects to be able to shop, go to a 
pharmacy, and eat at cafes and restaurants on weekends. The value of supermarket shopping on 
Sundays now exceeds some weekdays. 

• This trend will not diminish. Consequently, the workplace relations system should embrace the 
concept of 7-day weeks in the relevant services industries. It should provide penalty rates that 
take account of the types of jobs and skills needed in these industries, and that are proportionate 
to the impacts on their employees. 

• Given the nature of these industries, the regulated rates for Sundays are significantly out of step 
with Saturday rates and with other times that involve demonstrably greater adverse social and 
health impacts. 

- In the hospitality industry, the night shift penalty rate is 15 per cent, whereas the wage 
premium for a permanent employee working during the day on a Sunday is 75 per cent. 

- A pharmacy assistant with limited qualifications working on a Sunday can be paid 50 per cent 
more than a pharmacist working on weekdays, though the latter must have completed a four 
year degree and a one year internship to practice. 

- Survey evidence shows that people's perceptions of their life balance are much the same for 
those working on Sundays as those doing so on Saturdays. 

• Excessive penalty rates for Sundays reduce hours worked, mean unemployment is higher than it 
needs to be, and reduce options for businesses and consumers. Trading hours are likely to be 
lower, and capital underutilised. 

• Accordingly, Sunday penalty rates in the relevant consumer oriented industries should be set at 
the Saturday rate . 

• Lower rates would affect the incomes of employees currently working on Sundays in the relevant 
industries. However, this would be partly offset by higher demand for labour. Moreover, many 
only work in these industries early in their careers, and many households where people work on 
Sundays have above median household earnings. 

• Nevertheless, given the social impacts of precipitate change, new regulated penalty rates should 
be introduced with one year's advance notice, and simultaneously across affected industries. 
Employees and employers would thus have time to make adjustments. 

• Penalty rates for public holidays should remain at current levels. 
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Both of the latter contentions are correct, but neither have much implication for the labour 
demand changes that could be expected when wage changes are large. The difficulty of 
identifying employment effects associated with the small real wage changes in annual 
wage reviews does not have much relevance to real wage shocks of a completely different 
order of magnitude. The minority view of the full bench considered the effects were 
significant, reflecting the greater weight they gave to employers' evidence. 

The Productivity Commission's overall view- infonned largely by the reality that labour 
demand responds to wage rates - is that as there is a significant differential between 
Saturday and Sunday penalty rates, their greater alignment is highly likely to have sizable 
employment effects. 

This conclusion is not unde:rpi1med by the simple adoption of any assumption that 
employment is highly responsive to wage rates, as in Lewis (2014), nor by unc1itical 
acceptance of anecdote or surveys of businesses, though the latter has some value because 
businesses are the parties that make the decisions about whether to open or employ people. It 
rests primarily on the significant size of the wage differential between Saturday and Sunday. 

Beneficiaries 

The prime beneficiaries of optimal reductions in regulated Sunday penalty rates would be: 

• consumers. They would have access to labour-intensive services for pe1iods when these 
were previously unavailable. They may get better service if employers choose to use 
more experienced staff and less juniors on Sundays, and face fewer queues due to 
potentially higher staffing ratios. In some cases, they may face lower prices. The 
magnitude of these effects is hard to assess given inadequacies in the data 

• people outside the workforce, who would obtain jobs (as suggested by the findings 
above). Since joblessness is particularly adverse for people's wellbeing, such gains are 
particularly important 

• working proprietors, who may have a better work-life balance 

• permanent employees in some industries because casuals would largely not be cheaper 
to employ (as noted in section 14.5). 

There would be potential productivity improvements as the fixed costs of running a 
business were spread over greater opening times and demand. 164 In 2006-07, such costs 
were around 16 per cent of total expenses for the cafes and restaurant industry (the most 
recent data). 

Better capital utilisation would also put downward pressure on average unit costs and 
prices. Moreover, the lower labour costs associated with reduced penalty rates may pennit 

164 For example, leasing, rental costs, fi·anehising fees, repairs, insurance premiums, software, and 
depreciation. 
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PN11373 

Now can I ask just about restaurant meals generally. Do you agree that they are -
that the dining out, whether that be at a restaurant or - well if I focus on restaurant 
initially. That restaurant meals are complementary activities to leisure?---Well 
that's a complicated story because there are two large categories; business meals, 
which roughly speaking are complementary to work, and then family meals, so I 
think it would be very difficult to answer that question. 

PN11374 

So is it your position that a business meal is more complementary to work, 
whereas a family meal is more complementary to leisure?---Yes. 

PN11375 

I'd like to show you- can I ask you, Professor, and I only chuckle because the 
document I'm going to refer to has received a lot of attention in these proceedings 
already. I'm going to ask you whether you know of the existence of the 
Productivity Commission Draft Report that was released-- -?---I do. 

PN11376 

Thank you. And I've just lost my copy, apologies. Released in August this year. 
What I'd like to do is just posit some questions to you, but based on a couple of 
comments that are included in this report. I have copies of the documentation 
here, so I'll show you. Now this first document that I've shown you is the key 
findings, if you like, or key points that arise from Chapter 14 of the Draft Report, 
which talks about regulated weekend penalty rates for selected consumer 
services. The seventh bullet point in those key points says that, "Excessive 
penalty rates for Sundays reduce hours worked, mean unemployment is higher 
than it needs to be and reduce options for businesses and consumers. Trading 
hours are likely to be lower and capital under-utilised." If we skip the next bullet 
point and move to the one below it, "Lower rates would affect the incomes of 
employees currently working on Sundays in the relevant industries, however this 
would be partly off-set by higher demand for labour." Now, do I take it that you 
disagree with the comments that are contained in - in that, based on the views that 
you've expressed in your report?---A lot hangs on the word "partly" written ---

PN11377 

I'm sorry, I-- -?---I'm sorry. A lot hangs on the word "partly" here. It's- with the 
kinds of elasticities we're estimating the off-set would be, perhaps, with an 
elasticity 0.1, the off-set would be only 10 per cent of the lost income, so that 
while the effect might be present, it certainly would not change the finding that 
the workers in question would be very substantially worse off as a group. 

PN11378 

Thank you. I'll like to now take you to another excerpt. 

JOHN CHARLES QUIGGIN XXN MR IZZO 

PN11 379 

MR DOWLING: Well, your Honour, I'm really not sure what the utility of this 
exercise is. The witness is being asked to comment on a draft productivity report. 
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I'm not sure how that assists the Commission in the exercise that they are 
undertaking. 

PN11380 

MR IZZO: Your Honour, there are economic views expressed in the productivity 
report that parties may later wish to rely upon. My primary concern is that we are 
not later criticised that if the views expressed in the Productivity Commission 
report are contrary to views expressed by the relevant experts that they haven't 
had an opportunity to respond. 

PN11381 

JUSTICE ROSS: All right. No. 

PN11382 

MR IZZO: If that objection is not going to be taken, then I'm happy to curtail the 
examination, but I'm merely protecting my client's interests, your Honour. 

PN11383 

JUSTICE ROSS: Without- well, what do you want to say about it, Mr 
Dowling? I mean, without compromising the position you might take on 
admissibility for a moment, if the report was before us, are you going to take any 
point that it wasn't put to Professor Quiggin? 

PN11384 

MR DOWLING: Well, I'd have to reserve my right to do so, I think, your 
Honour. 

PN11385 

JUSTICE ROSS: Yes. Look, I suspect the quickest way is to - how many 
questions do you have on this issue? 

PN11386 

MR IZZO: There's not a lot, your Honour. 

PN11387 

JUSTICE ROSS: All right. Well, let's move on. 

PN11388 

MR IZZO: Thank you, your Honour. I'm going to hand you another document. 
There's only three, so this is the second of three. Now, I have to apologise, I'm 
not domiciled in Melbourne so that the version I have has some underlining in 
it?---That's fine. 

PN11389 

But that's the section I want to take you to anyway. Just before I do that, your 
Honour, I'm conscious that there's a question about the admissibility of the 
productivity report generally. In terms ofwhether these documents are tendered 
or not, I was initially planning on tendering them just so that the Bench has a 
record of what the questions been responded to. 

JOHN CHARLES QUIGGIN XXN MR IZZO 
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PN11390 

JUSTICE ROSS: Well, for that purpose they can be tendered, yes. 

PN11391 

MR IZZO: Okay. Well, I'd seek to tender the first document then. 

PN11392 

JUSTICE ROSS: ABI7. 

EXHIBIT #ABI17 EXCERPT FROM DRAFT PRODUCTIVITY 
COMMISSION REPORT 

PN11393 

MR IZZO: So in relation to this document, which is page 522 in the bottom left 
comer, the productivity Commission then expresses an overall view where it says: 

PN11394 

PN11395 

It's overall view informed largely by the reality that labour demand responds 
to wage rates is that as there is a significant differential between Saturday and 
Sunday penalty rates, their greater alignment is highly likely to have sizeable 
employment effects. The conclusion is not underpinned by the simple adoption 
of any assumption that employment is highly responsive to wage rates as in 
Lewis, nor by on critical acceptance of anecdotal surveys of business, though 
the latter has some value because business is other parties that make the 
decisions about whether to open or employ people. It rests primarily on the 
significant size of the wage differential between Saturday and Sunday. 

I take it, Professor, that you don't agree with that either?---So I agree with the 
criticism of the suggestion of Professor Lewis that the impact would be large. On 
the broader point I think the Productivity Commission is making the same error 
that I've identified previously. The existence of this differential certainly shifts 
demand and employment between Saturday and Sunday. Saturday and Sunday in 
consumption are days of closed substitution so that the assumption that because 
the people are eating more on Saturdays and less on Sundays that there will be a 
large net effect I think is mistaken, and there's certainly no evidence given for it. 

PN11396 

All right. Thank you. I would seek to tender that document, your Honour. 

PN11397 

JUSTICE ROSS: On the same basis? 

PN11398 

MR IZZO: On the same basis. Yes. 

PN11399 

JUSTICE ROSS: I'll mark that exhibit ABI8. 

JOHN CHARLES QUIGGIN XXN MR IZZO 
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EXHIBIT #ABI18 FURTHER EXCERPT FROM DRAFT 
PRODUCTIVITY COMMISSION REPORT 

PN11400 

MR MOORE: Your Honour, I understand that they're marked as - essentially as 
marked for identification. 

PN11401 

JUSTICE ROSS: That's exactly right. Yes. 

PN11402 

MR MOORE: Thank you. 

PN11403 

JUSTICE ROSS: So you can follow the cross-examination on the transcript. 

PN11404 

MR IZZO: Just bear with me. Apologies, one moment. 

PN11405 

JUSTICE ROSS: To the extent to which you think you're whispering, we're 
picking it all up so you might just bear that in mind. 

PN11406 

MR IZZO: Thank you, your Honour. Professor Quiggin, given - and I might 
have to take you industry by industry unfortunately so just bear with me one 
moment. I'll just give you some figures of the penalty rates. In the Restaurant 
Industry Award, you may be familiar with these, but I forget them from time to 
time, so I think you'd appreciate the refresher. In the Restaurant Industry Award, 
the Saturday penalty rate is 125 per cent whereas for casuals at the introductory 
level and some of the earlier grades the Sunday rate is 150, and for the higher 
grades of permanents and- sorry, I'll rephrase that- for permanents and higher 
grade casuals it goes up to 175 per cent. That's in the restaurant industry. So we 
have Saturday rate of 125, Sunday is either 150 or 175 depending on who you are 
effectively. That is a substantial increase in the rate of pay that is applicable 
between a Saturday and Sunday. That's the first thing I'd like you to respond 
to?---Yes. 

PN11407 

In relation to the Retail Award, the rate for everyone is 125 per cent on Saturday 
and 200 per cent on a Sunday. Again, I put it to you that's a substantial increase in 
the rate of pay applicable between those two days?---Yes. 

PN11408 

And in the Hair and Beauty Award it's 133 per cent on a Saturday and 200 per 
cent on a Sunday. Again, I put it to you that's a substantial increase?---Yes. 

JOHN CHARLES QUIGGIN XXN MR IZZO 

PN11409 

And that such is the size of that increase that when we go back to the mainstream 
discussions - sorry I'll withdraw that question. I'll start again. We earlier had a 
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Sure. Now I just want to show you two documents, Professor. The first is 
ABI7?---Thank you. 

PN11766 

Before I ask you about this document, it's from the draft report of the Productivity 
Commission. I'm not sure if you've read that?---I have. 

PN11767 

Right. Okay. It has chapter 14. It's the front page of chapter 14. Do you see 
that?---Yes. 

PN11768 

I think there's some highlighting on your document. You can just ignore that. 
The seventh bullet point down expresses a view. It says, "Excessive penalty rates 
for Sundays reduce hours worked, mean unemployment is higher than it needs to 
be and reduces options for businesses and consumers. Trading hours are likely to 
be lower and capital under-utilised". And then I'll skip the next bullet point and 
go to the one below. "Lower rates would affect the incomes of employees 
currently working on Sundays in the relevant industries. However this would be 
partly offset by higher demand for labour". Do you agree with that proposition 
that's put there, or the two propositions I've taken you to?---No, I disagree with the 
analysis. As much respect as I have for the Productivity Commission, I disagree 
with their analysis in chapter 14. I think that their analysis has some of the same 
errors that I've identified in Professor Lewis' report. For example, the 
Productivity Commission in this chapter, you know, never recognised the fact that 
it's not appropriate to think of the labour market as a one-day labour market. I 
mean, if you read that chapter they kind of say, "Well, look, it's a big amount, 
penalty rates, so even if it's a small wage elasticity there's going to be a big 
effect". They're falling into exactly the same trap that Professor Lewis did of not 
thinking through the fact that penalty rates are just wage changes on one day of 
the week and so you either need to recognise that there's a much smaller elasticity 
than, you know, you would expect say for minimum wage changes or something 
like that, or you've got to basically divide the penalty rate amount by the fact that 
it's only one day of the week, sort of. So I think that they've overestimated the 
consequences and I think their reasoning sort of is - I mean, I can't give you a 
completely detailed perspective on what I think but I'm just giving you an 
example that I think one reason they've overestimated the effects is that they've 
failed to take account of the multiple day aspect of this issue as well as, sort of, a 
variety of other issues. 

GEOFFREY IAN BORLAND XXN MR IZZO 

PN11769 

I'd like to show you one further document, ABI8. There's some underlying on the 
document and that's actually the paragraph I'm going to show you. It says, "The 
Productivity Commission's overall view informed largely by the reality that labour 
demand response to wage rates is that as there is a significant differential between 
Saturday and Sunday penalty rates, their greater alignment is highly likely to have 
sizeable employment effects. This conclusion is not underpinned by the simple 
adoption of any assumption - employment is highly responsive to wage rates, as in 
Lewis 2014 - nor by uncritical acceptance of anecdotal survey or surveys of 
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businesses that will later have some value. Because businesses are the parties to 
make the decisions about whether to open or employ people it rests primarily on 
the significant size of the wage differential between Saturday and Sunday". Do 
you agree with that statement?---No, I don't. In fact, that was exactly the- it's 
very good you produced this because this is exactly the statement in this chapter 
that I was referring to when I answered your previous question, that their belief 
that you're going to get large employment effects comes from the fact that they're 
saying that this is a large - that this is a large wage change. I think they haven't 
taken into account that this is a wage change on one day of the week so - I mean, 
I guess I'm saying this ad nauseam but as I said in my report, you know, you've 
got to take account of the fact that penalty rates are sort of what- you know, that 
this effect we're talking about is one day of the week. So you've either got to 
average the wage change you're talking about, you know, across the seven days of 
the week, in which case it's no longer a large wage change, or you've got to 
change the elasticity of labour demand that you're talking about. So yes, I think 
the Productivity Commission's reasoning, you know, this is- and this is as good 
as their reasoning gets, you know. It's the, "Wow, this is a large wage change so 
we think that there's going to be a big employment effect". Well, yes, the problem 
is it's a large wage change on one day but when you think it through, this is an 
issue where you've really got to think about it across the seven days of the week. 

PN11770 

Just bear with me for one moment. No further questions, Your Honour. 

PN11771 

JUSTICE ROSS: Mr Wheelahan? 

CROSS-EXAMINATION BY MR WHEELAHAN [6.25 PM] 

PN11772 

MR WHEELAHAN: Thank you. Professor, my learned friend, Mr Dowling, 
took you to the reply report ofMr Lewis of3 September 2015, page 2 where he 
said your report relates almost entirely to the cafe and restaurant industries, you 
accept that proposition save that you say your report contains general principles. 
Is that right?---Yes. My understanding, I guess, from my letter of instruction was 
that I - sorry - - -

PN11773 

No, no, it's not about your instructions?---Sorry. My understanding from my 
letter of- sorry? 

PN11774 

Sorry, I couldn't hear at the same time?---Sorry. My understanding from my letter 
of instruction was that I was to focus on, sort of, the industry sector represented 
by the union and so that's why I kind of talk about restaurant and cafes 
throughout. But you know, I think as you've just said and as I said to Mr 
Dowling, I think what I consider are the four main points in my report, they're 
generic. 

GEOFFREY IAN BORLAND XXN MR WHEELAHAN 
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PN95 

PN96 

PN97 

PN98 

PN99 

PN100 

PN101 

PN102 

PN103 

PN104 

PN105 

PN106 

JUSTICE ROSS: So that deals with 5.3 as well. You'd separate out those issues. 

MS DOLAN: Your Honour, just on the common evidence, we envisage that that 
would be potentially like the expert witness evidence that's common. Is that 
your---

JUSTICE ROSS: There might be other evidence, documentary or other material, 
so I wouldn't want to confine it, but you would expect it to be expert evidence, 
perhaps government reports, or statistical material, social commentary material. 
It's difficult to know. 

MS DOLAN: Thank you, your Honour. 

JUSTICE ROSS: I'm assuming that's the case, but we'll get more of a 
crystallised idea as we go through. I don't think evidence from individual 
business operators about their particular experience would fit within that category, 
and evidence about the structure of a particular industry would probably be best 
dealt with in the context of the other tranches. 

MS DOLAN: Yes. 

JUSTICE ROSS: That's something that we can revisit at the next mention. Once 
the employer groups have had an opportunity to consider their position amongst 
themselves they'll have a better idea and to crystallise what they're looking at 
doing in that space and you'd have the opportunity to do the same. 

MS DOLAN: Thank you. 

JUSTICE ROSS: Then we go to the timing, about how that sequencing might 
work, common issues, hospitality, retail. The challenge here is the constraint in 
hospitality on the employer evidence to really want that evidence in July but could 
push it into August if pressed. I think that's broadly their position, and the 
retailers are some time after that. Is there a common view about that? 

MS DOLAN: Your Honour, there's not a common view, but we have shared our 
views between the groups, so if it's appropriate, we could express ours. 

JUSTICE ROSS: Sure, yes. 

MS DOLAN: In relation to the common or expert type evidence, we would say 
that that needed to be put on in full in April and an outline of the experts and the 
other kinds of evidence to be relied on would be provided to us in mid Feb. 
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6.80 Compliance with employment-related regulations is clearly a major issue for small business and the costs, complexity
and uncertainty can make small business reluctant to employ. Commonwealth and state and territory governments need to
explore ways to make compliance simpler and easier for small business. The committee does not consider that deregulation or
an exemption or `tiered requirement' for small business is an appropriate way of addressing the problem, because it would
require compromise of important public interest objectives and also lead to the development of small business as a second
class employer, exacerbating its difficulties in recruiting suitable, skilled staff." [39]

[222] It seems to us that the available evidence does not support the general proposition that small business has a relative lack of
financial resilience and has less ability to bear the costs of severance pay than larger businesses. We accept that this is true of some
small businesses, but the evidence falls well short of establishing, as a general proposition, that small business does not have the
capacity to pay severance pay. Three considerations support our conclusion. The first is that small business is generally profitable.
The second is that some small businesses make severance payments despite the absence of a legal liability to do so. A third
consideration is the absence of evidence from those jurisdictions where the small business exemption does not exist, or in those
industry sectors where it has been removed from the relevant federal award, that small business is less profitable or more likely to
fail.

Small Business Profitability

[223] A large proportion of small businesses are profitable, about 70 per cent. While this proportion is lower than the proportion for
medium and large businesses, the differences are not great. The latest available official statistics are shown in Table 2.

Table 2: Business Profitability by Business Size 1997-98

All Business

[Source: ABS Small and Medium Enterprises Cat No. 8141.0 (unpublished data).]

[224] Data concerning business profitability by business size and employment change are set out in Table 3.

Table 3: Business Profitability by Business Size and Employment Change Category 1997-98 [40]

Decreasing Employment

Static Employment

Profit
%

Break even
%

Loss
%

Total
%

Micro Business 68.3 9.9 21.8 100
Other Small Business 74.9 2.9 22.2 100
Total Small Business 70.5 7.5 21.9 100
Medium Business 75.3 2.3 22.4 100
Large Business 80.1 2.5 17.4 100
Total All Business 70.9 7.2 21.9 100

Profit
%

Break even
%

Loss
%

Total
%

Micro Business 70.2 8.3 21.4 100
Other Small Business 70.8 4.1 25.0 100
Total Small Business 70.1 7.0 22.7 100
Medium Business 66.1 1.0 32.9 100
Large Business 77.4 1.0 21.5 100
Total All Business 69.9 6.2 23.8 100

Profit
%

Break even
%

Loss
%

Total
%
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Increasing Employment

[Source: ABS Small and Medium Enterprises Cat No. 8141.0 (unpublished data).]

[225] The data in Table 3 show that in the period 1997-98 some 70 per cent of small businesses which reduced employment still
made a profit. The table also shows a pattern of profitability amongst small businesses, regardless of whether the number of persons
they employ is increasing, decreasing or static.

[226] The ABS data on the proportion of small businesses decreasing employment which are still profitable is consistent with the
findings of Bickerdyke, Lattimore and Madge, in Business Failure and Change: An Australian Perspective [41] According to this
report, while small business accounts for more than 97.5 per cent of all business exits, the single greatest reason for business exit is
realising a profit. The report also found that of the 7.5 per cent of businesses which exit in any year, only 0.5 per cent do so for
reasons of bankruptcy or insolvency. It is also significant that while just over a quarter of small businesses cease in their first five
years and around half cease in their first 15 years, many business exits are anticipated years before they actually occur allowing for
adjustment and a reduction of the costs of exiting.

Some small businesses pay severance pay

[227] The evidence establishes that some small businesses make severance payments, despite the absence of any legal requirement to
do so. The Benson survey suggests that informal redundancy arrangements in small companies operate on the basis of the TCR
standard clause. [42] More than 90 per cent of the small companies who responded to the survey made severance payments, and
provided job search entitlements, in accordance with the TCR standard clause despite the absence, in many cases, of a legal
requirement to do so. [43]

[228] The submission by Jobwatch and other evidence also supported the proposition that some small businesses pay severance pay
despite the absence of a legal obligation. Mr Bedford, who was made redundant by A Webb & Sons Pty Ltd, gave evidence that all
of the employees who were made redundant were paid a six-weeks ex gratia payment despite the fact that the company was covered
by the small business exemption. Two employees made redundant by Portland Fleet Maintenance Pty Ltd were paid severance pay
based on the current TCR standard. Mr R Dun's evidence was that the first employee (made redundant in 1996) was paid all of the
severance pay he would have been entitled to had the company not been covered by the small business exemption. The second
employee (made redundant in 2003) was paid half the standard TCR severance payment.

Absence of evidence where the exemption does not operate

[229] The final consideration supporting our conclusion about the capacity of small business to pay severance pay is the absence of
any evidence that in those jurisdictions where the small business exemption does not exist or in those industry sectors where it has
been removed from federal awards, small businesses are less profitable or are more likely to fail.

[230] There is no significant difference between the bankruptcy experience in South Australia and that in other states. [44] Mr
Dwyer indicated that there is no evidence that the level of insolvency for small business in South Australia is higher than in the rest
of Australia. [45] Nor is there any evidence of interstate differences with respect to the number of small business employers subject
to claims under GEERS. The data are set out in Table 4.

[231] The first line in Table 4 shows a breakdown by state and territory, of the proportion of applications under GEERS by small
businesses. The next line sets out the number of employing small businesses as a percentage of all employing businesses, by state
and territory. The next two lines record the number of employees in small businesses as a percentage of GEERS claims received and
the number of small business employees as a percentage of all employees, by state and territory.

Micro Business 65.9 11.0 23.1 100
Other Small Business 76.9 3.3 19.8 100
Total Small Business 68.2 9.4 22.4 100
Medium Business 82.5 5.9 11.6 100
Large Business 60.6 14.0 2.4 100
Total All Business 68.6 9.3 22.1 100

Profit
%

Break even
%

Loss
%

Total
%

Micro Business 83.3 4.2 12.5 100
Other Small Business 75.0 1.8 23.2 100
Total Small Business 77.8 2.5 19.7 100
Medium Business 77.3 0.7 22.0 100
Large Business 87.8 0.4 11.8 100
Total All Business 77.7 2.3 20.0 100
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Introduction

[1] This decision concerns an application for permission to appeal under s.604 of the Fair Work Act
2009 (the Act) against a decision of Commissioner Cambridge handed down on 17 November 2015.
The decision of the Commissioner arose from an application made under s.418 of the Act for an
order that alleged industrial action by The Maritime Union of Australia (MUA) and employees of
ASP Ship Management Pty Ltd (ASP) who are members or eligible to become members of the MUA
stop, not occur and not be organised.

[2] At the hearing of the matter on 21 November 2015 Mr S Crawshaw, SC, and Mr A Selvin of
counsel appeared with Mr K Bolwell on behalf of the MUA. Mr R Millar of counsel appeared with
Mr C Egan on behalf of ASP. At the conclusion of the hearing of the matter we announced our
decision to refuse leave to appeal. We issued an order 1 dismissing the application for permission to
appeal and discharging the stay order2 made by Deputy President Gooley on 19 November 2015.
These are the reasons for our decision.
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[12] The second contention is that the direction to sail to Singapore is not a reasonable direction
because the employees were allegedly not told what passage the vessel would take, the length of stay
in Singapore, the accommodation arrangements or the repatriation arrangements. These matters are
either dealt with in the enterprise agreement and communications from the employer or are capable
of being clarified in the course of the voyage. Any uncertainty regarding these matters does not
render the direction to embark on the voyage unreasonable.

[13] The third contention concerns the involvement of the MUA. This is essentially a question of
fact based on the evidence before the Commissioner. The Commissioner formed the view on the
evidence that the MUA was involved in organising the industrial action. We do not consider that the
evidence was insufficient to make the finding that he did. It is not established that his finding was in
error.

[14] The final issue concerns an allegation that in declining to grant an adjournment sought by the
MUA, the Commissioner denied the MUA procedural fairness. The critical question is what
procedural fairness required in the circumstances of this matter, the answer to which depends on a
number of considerations including the statutory context, the particular circumstances of the
proceeding and the grounds for making the application for an adjournment. 9 The legislative scheme
contained in Division 4 of Part 3-3 of the Act, seeks to balance the need for expedition in cases of
unprotected industrial action because of its capacity to cause damage against the need to afford a
reasonable opportunity to a party in relation to whom an order might be made, to present a case in
opposition to the order sought.10

[15] The chronology of events demonstrates the flaws in the MUA’s argument. The ship was
scheduled to sail on Saturday 14 November 2015. It did not sail because of the refusal of MUA
members to embark on the voyage. An application was made to the Commission late on 14
November 2015. Section 420 of the Act requires applications of this nature to be determined, as far
as practical, within two days of the application being made. The matter was listed for hearing at
2:00pm on 17 November 2015.

[16] The arguments sought to be advanced by the MUA concerned the reasonableness and
lawfulness of the direction to sail the vessel. This was the positive case that the MUA sought to
advance in opposition to the orders sought, and in our view it had sufficient notice and time to do so.
There was nothing to prevent the MUA presenting witnesses to advance its case on the matters it
sought to agitate.

[17] In addition, counsel for the MUA objected to various parts of a witness statement sought to be
tendered into evidence on the grounds of hearsay and an inability to obtain instructions. The limited
weight of the hearsay evidence sought to be adduced, and about which the need to obtain instructions
was said to arise, was acknowledged by the Commissioner with a clear indication that that evidence
will be given very limited weight.

[18] In addition to a 30 minute adjournment shortly after the case commenced, a further short
adjournment was granted prior to the commencement of cross-examination. Moreover, there was
sufficient time between the making of the application (on 14 November 2015) and the hearing
(2:00pm on 17 November 2015) for the MUA to have obtained sufficient instructions from relevant
officials who were involved in the dispute about their involvement as it was clear on the face of the
application that orders were sought, inter alia, against the MUA, its officers, and its delegates at the
workplace. In the circumstances we do not consider that the refusal to grant a longer adjournment
constituted a denial of natural justice.

[19] As none of the grounds of appeal appear to us to have substance it is not appropriate that we
grant permission to appeal.
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