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Introduction 

1. These submissions are made in response to the submissions of the Australian Industry 

Group, Restaurant and Catering Industrial, the Pharmacy Guild of Australia, the Australian 

Retailers Association, the National Retailer Association, Master Grocers Australia, Clubs 

Australia Industrial, the New South Wales Business Chamber, and Australian Business 

Industrial (the employer parties) dated 18 January 2016 (the employer submissions). 

2. These submissions are made in accordance with the direction of the Full Bench of the Fair 

Work Commission made on 18 December 2015 and amended on 19 January 2016, regarding 

the admissibility or otherwise of the report of the Productivity Commission of 30 November 

2015 titled Workplace Relations Framework (PC Report). The employer parties seek to 

tender the entire PC Report, but propose to rely only on chapters 9-15 and Appendix F of 

the PC Report. 

3. The Shop, Distributive and Allied Employees' Association (SDA) and United Voice object 

to the receipt into evidence in these proceedings of the PC Report, whether wholly or limited 

to the seven chapters and one Appendix identified by the employer parties. 

4. The objection is made on the following grounds: 

(a) The PC Report is a submission, and is not evidence capable of proving the existence 

of a fact in dispute. 
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(b) Alternatively, if the PC Report, or part of it, can properly be described as evidence, 

the tender of the PC Report by the employer parties at this stage of the proceedings 

would constitute a denial of natural justice to the union parties. 

(c) Those pat1s of the PC Report sought to be tendered by the employer parties are 

inadmissible on the grounds of hearsay, opinion, and prejudice. 

(d) The employer parties have failed to identify what findings they wish the Commission 

to make on the basis of the PC Report in respect of the specific awards that are the 

subject ofthis Review. 1 

5. The employer parties will suffer no prejudice by the Commission applying the rules of 

evidence to the tender of the PC Report by ruling it inadmissible. There is nothing to prevent 

the employer parties from making the submissions made by the Productivity Commission in 

the PC Report. 

The Employer Submissions 

6. The employer parties seek the tender of the entire PC Report, but propose to rely only on 

chapters 9, 10, 11, 12, 13, 14 and 15, and Appendix F, of the PC Report (the general 

tender). The employers also set out the findings they seek to be made on the basis of the PC 

Report, identifying in most cases, specific references in the PC Report in support of those 

findings (the specific tender). These findings can be summarised as falling within three 

broad categories: 

(a) Data refened to m the PC Report (outlined m paragraphs 10(a) and 10(e) of the 

employers' submissions) (data sources); 

(b) Information about the nature of Australia's social, working, and consumer demographic 

(outlined in paragraphs 1 O(b ), 1 0( c), 1 0( d) and 1 O(m)) (demographic information); and 

(c) Submissions or conclusions about the level of penalty rates appropriate to the Australian 

workplace (outlined in paragraphs 10(f) -10(1) and 10(n)) (penalty rate submissions). 

In its Statement dated 3 March 2015, the Fair Work Commission acknowledged the need for parties to 
identify the specific awards to which their evidence and the findings they sought related: Statement at 
[3 ](iii). 
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7. We note that the AHA and the AAA have not joined the submissions of the employer parties 

seeking to tender the draft PC Report or the final PC Report, and that accordingly any part 

of the PC Report that is accepted in to evidence ought not apply to the Hospitality IndustJy 

(General) Award. 

The Relevant Evidentiary Principles 

8. Whilst the Commission is able to inform itself in such a manner as it considers appropriate (see 

s 590 of the Fair Work Act 2009 (Cth) (the Act)) and is not bound by the rules of evidence (see 

s 591 of the Act), it is well established that the rules of evidence "provide general guidance as 

to the manner in which the Commission chooses to inform itself'.2 

9. This is because: 

... The rules of evidence provide a method of enquity formulated to elicit truth and to 

prevent error. They cannot be set aside in favour of a course of enquiry which 

necessarily advantages one party and necessarily disadvantages the opposing party (R 

v War Pensions Entitlement Appeal Tribunal; ex parte Batt (1933) 50 CLR 288 Evatt 

J at 256 (dissenting)). The common law requirement that the Commission must not in 

its reception of evidence deny natural justice to any of the parties acts as a powerful 

control over a tribunal which is not bound by the rules of evidence. 3 

10. As part of this review the Commission heard argument on objections to certain expert evidence. 

In its decision of21 September 2015 ([2015] FWCFB 6509) the Full Bench stated (at [10]): 

While the Commission is not bound by the rules of evidence that does not mean that 

those rules are itTelevant. In certain circumstances fairness may require that evidence 

be excluded and in the present proceedings, having regard to the volume of the 

witness evidence, it is important that time is not taken up with evidence which is only 

peripherally relevant and of limited probative value. It is important that the 

proceedings are conducted in a timely and efficient manner, as required by s 577 of 

the Act. 

Hail Creek Coal Pty Ltd v CFMEU (2004) 143 IR 354 at [50] per Ross VP, Duncan SDP and Bacon C; 
AMIEU v Dardanup Butchering (20 11) 209 IR 1 at [28] per Lawler VP, Hamberger SDP and Gay C. 

WA Meat Commission v Australasian A1eat Industry Employees Union, Industrial Union of Workers WA 
Branch Matter No. 890 of 1993, 5 August 1993 WAIRC per Sharkey P, Coleman C and Gregor C at p 7 
per Sharkey P (The extract cited was expressly agreed by the Full Bench in Hail Creek at [48], [50]). 
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The First Ground of Objection: The PC Report is a submission 

11. The Productivity Commission is an independent agency operating as the principal review and 

advisory body to the Commonwealth government on microeconomic policy and regulation. The 

Workplace Relations Framework inquiry was commissioned as a wide-ranging investigation, 

and is largely directed to making recommendations to government about legislative and 

regulatory change to the industrial relations framework. 

12. The PC Report is the product of the inquiry conducted by the Productivity Commission. The 

PC Report is not evidence of the matters referred to in that report, or of any fact in issue in this 

Review. Rather, the PC Report is evidence of the conclusions reached by the PC Report, based 

on the material identified in the Report. 

13. The PC Report explicitly considers the expert evidence heard by the Full Bench in this Review. 

This includes commentary unfavourable to the employer parties' evidence.4 The fact that the 

PC Report contains the opinion of the authors about the expert evidence of, for example, 

Professors Borland, Quiggin, and Lewis, neatly illustrates the point that the PC Report is not 

evidence. Indeed, the PC Report expressly urges the Full Bench, in deciding the issues in this 

Review, to adopt its recommendation to reduce Sunday penalty rates to match Saturday rates.5 

This is precisely the task the employer parties will undertake in their final written submissions. 

It is difficult to find a sharper example of the nature of the PC Report. It is a submission. 

The Second Ground of Objection: Denial of natural justice 

14. United Voice and the SDA object to the Fair Work Commission allowing the PC Report into 

evidence. To do so would deny them natural justice. 

15. Each of the penalty rate findings sought by the employer organisations requires the Full Bench 

to make determinations about matters of central controversy in these proceedings. They involve 

the Commission drawing conclusions on the basis of highly evaluative propositions set out in 

the PC Report concerning the appropriateness of penalty rates in the Australian workforce. 

16. The question of the expertise of the authors of the PC Report to make those highly evaluative 

propositions does not come into consideration. Even assuming that the authors are 

appropriately qualified to give admissible expert opinion evidence, the union parties have not 

See, eg, PC Report, 490. 

PC Report, 28. 
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been afforded the opportunity to cross-examine the authors about their opinions so as to test 

those opinions. 

17. This fundamental tenant of procedural fairness was relied on by the High Court in Betfair Pty 

Ltd v Racing New South Wales (2012) 249 CLR 217, where Keifel J refused to allow the 

applicant to rely on a draft Productivity Commission report about market competition in the 

gambling industry because, among other reasons, "the respondents have not had the opportunity 

to test the opinions contained within it". 6 

18. In this context, United Voice and the SDA will be denied natural justice should the 

Commission decide to admit the PC Report without providing them with an opportunity to test 

it. So much is clear when assessing the application of the rules of evidence to the admission of 

the PC Report, as detailed below. The rules of evidence, whilst not binding on the Commission, 

act as an important guide in assisting it to ensure that natural justice is afforded to the parties 

that appear before it. 

The Third Ground of Objection: The PC Report is inadmissible opinion, hearsay, and 

prejudicial evidence 

Opinion 

19. Section 76 of the Evidence Act 1995 (Cth) sets out a general rule (the opinion rule) excluding 

opinion evidence tendered to prove the existence of a fact. It states: 

76 The opinion rule 

(1) Evidence of an opinion is not admissible to prove the existence of a fact 

about the existence of which the opinion was expressed. 

(2) Subsection (1) does not apply to evidence of an opinion contained in a 

certificate or other document given or made under regulations made 

under an Act other than this Act to the extent to which the regulations 

provide that the ce1tificate or other document has evidentiary effect. 

Belfair Pty Ltd v Racing New South Wales (20 12) 249 CLR 217 at [ 128]. 
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20. Section 79 of the Evidence Act provides an exception to the opinion rule in the case of expert 

witnesses. It relevantly states: 

79 Exception: opinions based on specialised knowledge 

(1) If a person has specialised knowledge based on the person's training, 

study or experience, the opinion rule does not apply to evidence of an 

opinion of that person that is wholly or substantially based on that 

knowledge. 

21. The PC Report is comprised of opinion evidence on the basis of which the employer 

organisations seek to prove numerous factual propositions. As such, the PC Report falls within 

the exclusionary rule in s 76 of the Evidence Act and, in the absence of the employer 

organisations calling an expert witness to attest to its contents, fails to engage the exception in 

s 79 of the Act. 

22. The proper approach to the construction of ss 76 and 79 of the Evidence Act was discussed by 

the Full Bench of the Fair Work Commission in its decision (as part of this review) concerning 

the admissibility of certain expert evidence (see [2015] FWCFB 6509 at [14]-[18]). 

Hearsay 

23. The opinions of the Productivity Commission about the merits or othetwise of the workplace 

relations framework in Australia, including appropriate weekend penalty rates, are inadmissible 

on the grounds of hearsay. Where it is not proposed that the authors of the PC Report be called 

to give evidence in these proceedings, the PC Report is properly characterised as a previous 

representation made out of comi for the purpose of the exclusionmy rule ins 59 of the Evidence 

Act. None of the exceptions to the rule against hearsay evidence contained in the Evidence Act 

apply in the circumstances of these proceedings. 

Prejudice 

24. Pursuant to section 135(a) of the Evidence Act, the PC Report should not be admitted into 

evidence on the basis that its probative value is substantially outweighed by the unfair prejudice 

that would be occasioned in circumstances where the union parties have no capacity to test its 

contents. 
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The specific tender- data sources- paragraphs 10(a) and 10(e) of the employer submissions 

25. The employer parties seek to rely on data cited in the PC Report in support of findings about 

the profile of Australia's workforce. At paragraph 10(a) of the employer submissions, the 

employers cite references in the PC Report to information from the OECD. At paragraph 10(e) 

of the employer submissions, the employers cite references in the PC Report to HILDA data. 

26. The use by the Productivity Commission of the material from the OECD and HILDA is not 

evidence of anything. The employers submit that the PC Report is relevant (and relevantly, 

admissible) to determine "the characteristics of employees in Australia generally and in a 

historical setting" (employer submissions, paragraph 12(a)(i)), and to the extent the PC Report 

cites ABS data, the citation by the Productivity Commission 'confirms' and enhances the 

reliability of that data (employer submissions, paragraphs 12(c), 12(e) and 12(£)). This 

argument is unclear. The sources are reliable or they are not. This is not a proper basis for the 

admissibility of the PC Report. 

The specific tender - demographic material - paragraphs 10(b), 10(c), 10(d) and lO(m) of the 

employer submissions 

27. The employer parties seek to rely on certain pages of the PC Report in support of purported 

"factual propositions" concerning demographic information about Australian workers and 

consumers. The sources relied on by the employers are, in some cases, difficult to identify. 

Paragraph 1 O(b) of the employer submissions does not identify any pmi of the PC Report in 

support of the finding. 

28. At paragraph 1 0( c) of the employer submissions, the employers appear to cite references in the 

PC Report to ABS data, data from Wave 13 of HILDA, the AIRC, the Australian Parliamentary 

Library, and other sources. Some of the references to pages of the PC Report cited to paragraph 

1 0( c) of the employer submissions are mere submission by the Productivity Commission 

without reference to any primary sources (see pages 404 and 417); another refers to a 

submission of the AI Group (see page 429). The employers identified pinpoint references in 

paragraph 1 0( c) of their submissions, but some of those pinpoint references ( eg, to section 1 0.2) 

contain no primary source material at all. This is unsatisfactory. 

29. Further, the majority of references cited in support of paragraph 10(d) concern bargaining 

power between employees and employers and appear to have no relevance to the finding sought 
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to be made about "increased and strong consumer demand on weekends". This is even more 

unsatisfactory. The references cited in support of paragraph I O(m) concern ABS data. 

30. To the extent the employers seek to rely on those parts of the PC Report that themselves cite 

data from identifiable sources including HILDA, the ABS, and the AIRC, then such tender is 

opposed for the same reasons set out in paragraph 27 above. To the extent that the employer 

parties have not identified any part of the PC Report in support of their findings, then there is 

nothing to tender. Where the employers have identified parts of the PC Report that do not 

appear to have any connection to the proposition articulated by the employers (as in paragraph 

IO(d)), then the tender is objected to on the basis of relevance. 

The specific tender- penalty rate submissions- paragraphs IO(f)-IO(l) and IO(n) of the employer 

submissions 

31. The propositions in paragraphs 1 O(f)-I 0(1) and 1 O(n) of the employer submissions are not 

"factual propositions" contained in the PC Report, but rather, submissions sought to be made by 

the employer parties that directly reflect those draft determinations that seek the equalisation of 

penalty rates on Saturdays and Sundays. (Not all employer parties are seeking the complete 

equalisation of weekend penalty rates.) 

32. For this reason, there is no need to tender those parts of the PC Report identified by the 

employer parties at paragraphs lO(f)-IO(l) and 10(n) of their submissions. The submissions 

made by the Productivity Commission can be made by the employer parties in their final 

submissions. 

33. In case there was any doubt about the distinction between evidence and submission in this 

context, it is notable that many of the PC Report references cited by the employer parties 

contain discussion of journal articles or data sources already before the Full Bench in this 

Review. For example, pages 440-443 of the PC Report (cited in support of propositions 1 O(h), 

I O(i), I OG), I 0(1) and I O(n)) refer to and discuss the Australian Work and Life Index (A W ALI) 

rep01i published in 20I4. This report was tendered before the Full Bench and has exhibit 

number SDA-45. The A WALl report is the evidence. The discussion of that report by the 

Productivity Commission is a submission. Other parts of the PC Report cited by the employer 

parties are also plainly submission, and are inadmissible for that reason (see, eg, pages 455-458 

and 494-495 of the PC Report). 
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The Fourth Ground of Objection: Failure to identify the application of the PC Report to the 

relevant awards 

34. At the mention during which President Ross directed the parties to exchange submissions 

concerning the admissibility of the (then interim) PC Report, Ross P stated that the parties 

seeking to tender the PC Report should identify, in their submissions, "what findings they wish 

[the Full Bench] to make on the basis of the report". 7 The employer parties acknowledge the 

necessity of this at paragraph 7 of their submissions. 

35. The necessity of identifying a particular finding by reference to specific material in the PC 

Report is not just a question of the convenience of the Full Bench. It is consistent with the 

requirement of s 156(5) of the Fair Work Act that the Commission review each modern award 

in its own right. 

36. There has been some attempt by the AI Group (regarding the Fast Food Award) to identify 

specific findings that it wishes the Full Bench to make on the basis of the PC Report that are 

relevant to the Fast Food Award (see the specific findings at 1 O(g), (j) and (k)). The objections 

of the union parties to the admissibility of that material has been addressed above. 

37. None of the other employer parties have identified what findings they wish the Full Bench to 

make on the basis of the PC Report by reference to the specific awards with which they are 

concerned.8 In the circumstances, the union parties simply do not know what use the employer 

parties seek to make of the PC Report. This is unacceptable. As a matter of procedural fairness, 

the union parties are entitled to know what facts the applicants seek to prove, and with what 

evidence.9 It is not sufficient, as the employer parties other than the AI Group have done, to 

seek to put in evidence entire chapters of the PC Report without identifying any such facts in 

support of the ultimate finding or findings that they wish the Full Bench to make. 

Transcript 20151207_AM2014305, PN23049. 

The employer parties other than the AI Group submit that they seek the same "factual propositions" as 
the AI Group "but with appropriate modifications" to their respective industries: see [16] (for RCI), [18] 
(for the NRA, seeking modifications to the fast food industry, which is puzzling given AI Group's 
submissions are made for the fast food industry), [20] (for the PGA), [24] (for the ARA, NRA and 
MGA), and [27] (for CAl, NSWBC and ABI). 

Thomas v Mowbray (2007) 233 CLR 307, at [618]. 
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Other Matters Raised in the Employer Submissions 

38. The employer parties refer to previous occasions where the Fair Work Commission or its 

predecessors have considered reports, or draft reports, prepared by the Productivity 

Commission. 10 Those decisions do not assist the employer parties. It is not clear if the tender of 

the relevant Productivity Commission publication was opposed in any of those cases and if the 

Commission had the benefit of argument on the admissibility of the material. The decisions say 

nothing about the general admissibility of a Productivity Commission publication. Further, it 

does not appear from any of the decisions cited that the Productivity Commission report was of 

any probative value. In addition to these reasons, the authorities cited should be distinguished 

for the following reasons: 

10 

a. In the Equal Remuneration Case [20 11] FW AFB 2700, the citation provided (at [225]) is of 

a quote by the Full Bench of submissions made by the Commonwealth that include a 

reference to a Productivity Commission report. It is not clear that the Productivity 

Commission report was actually tendered in that proceeding, or that the Full Bench took the 

report into account in making its decision. 

b. In Re lEU [2014] FWC 7838, a draft Productivity Commission report was tendered and 

Catanzariti VP found that certain specific facts about the early childhood workforce were 

established by material quoted from three pages of the draft Report (see [ 41 ], footnotes 4-

6) established. This is in contrast to the present case, where the employer parties seek to 

tender 145 pages of a report without making any clear connection between the contents of 

those pages, and a fact in issue in this Review. 

c. In Re SDA [2014] FWCFB 1846, the Full Bench took a similar approach to a November 

2011 Productivity Commission report, stating that the report in question was relied on by 

the Commonwealth to establish a fact in issue in the proceeding. 

d. In the Annual Wage Review 2012-2013 [2013] FWCFB 4000, the reference to the 

Productivity Commission is a citation to a submission by the Master Grocers' Association 

that referred to a Productivity Commission report. The report was not tendered in evidence 

and does not appear to have been considered by the Fair Work Commission. 

Employer submissions, 12(b ). 
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39. The employers rely on the fact that Professor Borland cited the draft report of the Productivity 

Commission in his report in support of the proposition that the draft report was "seemingly 

treated as reliable" by United Voice. 11 This submission misses the point. In support of his 

evidence about the substitution principle, Professor Borland cited analysis by the Productivity 

Commission about the substitution of owner and family labour in the accommodation and food 

services sector. The citation was specific, and made with sufficient notice to the other parties to 

allow the proposition to be tested. In cross-examination, specific parts of the draft Productivity 

Commission were put to Professor Borland, and he was invited to comment on those pages. 

Both in chief and in cross-examination, this was an entirely appropriate use of the draft PC 

Report. No such discipline has been applied by the employer parties to the use of the PC Report 

in this case, and citation by an expert of one page of the draft PC Report does not render the 

other 1 ,000 pages reliable. 

Reliance on the PC Report by RCI 

40. The RCI refers, at paragraph 15 of the employer submissions, to a supplementary witness 

statement of John Hart dated 10 August 2015 that annexed a copy of the draft Productivity 

Commission report. That witness statement was withdrawn and not tendered. The admissibility 

of the draft PC Report and/or the PC Report is not cured by annexing the report to a statement 

ofMr Hart. 

Reliance on the PC Report by the NRA (in relation to the Fast Food lndustrv Award) 

41. The findings sought by the NRA in relation to the Fast Food lndustJy Award at paragraphs 

18(a)-(d) are properly categorised as demographic information (as set out at paragraph 5(b) 

above). Specifically, the finding sought in paragraph 18(a) is based on highly selective (page 

438) and irrelevant (page 433) information contained in the PC Report. Moreover, the finding 

in paragraph 18(b) appears to be sought in reliance on HILDA data set out at page 454 of the 

PC Report and, in that regard (for the reasons advanced in paragraph 26 above), fails to justify 

its tender. In so far as information in the PC Report is said to support the findings set out in 

paragraphs 18( c) and 18( d), such information is incomplete, highly speculative and is not 

accurately reflected in the findings sought. 

42. Neither matter identified by the NRA in paragraph 19 of the employer submissions as justifying 

the tender of the PC Report has any weight. The fact that the PC Report contains information 

II Employer submissions, 12( d). 
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that may be relevant to the review proceedings is irrelevant to the question of its tender as 

evidence in such proceedings. Nor could a refusal to tender the PC Repoti be regarded as 

contrary to the public interest. Indeed, to allow its tender in circumstances where the union 

parties would be denied natural justice is more appropriately regarded as contrary to such 

interest. In any event, nothing prevents the employer parties from making the submissions in 

the PC Report in their submissions to the Fair Work Commission. 

Reliance on the PC Report by the PGA 

43. The PGA seeks to rely on Appendix C to the PC Report, Australian empirical studies of wage 

effects in suppoti of four findings set out in paragraph 22(a)-(d) of the employer submissions. 

These findings, which are akin to the penalty rate submissions (as set out at paragraph 5(c) 

above), are in the nature of submissions concerning the relationship between minimum wages 

and employment. As distinct from evidence, each of paragraphs 22(a)-(d) are conclusions 

drawn from the literature review contained in Appendix C. Such conclusions should not be 

tendered as evidence. They may be made in submissions by the employers in support of the 

findings they ask the Commission to make in these proceedings. 

Reliance on the PC Report by the ARA, NRA and MGA 

44. The ARA, NRA and MGA seek to rely on the PC Report for the making of two findings 

additional to those sought by the AIG. These findings, set out in paragraphs 25(b) and (c), are 

properly categorised as penalty rate submissions (as set out at paragraph 5(c) above). As such 

and for the reasons outlined in paragraphs 25-27 above, they are not evidence and accordingly 

do not justify the tender of the PC Report in whole or in part. In any event, nothing prohibits 

the ARA, NRA and MGA from referring to the PC Repo11 submissions in support of the 

findings they seek in their own submissions to the Commission in these proceedings. Moreover, 

the fact that the ARA, NRA and MGA have not sought to identify specific parts of the PC 

Report supportive of the findings they seek is both inadequate and prejudicial. 

Reliance on the PC Report by CAl, NSWBC, and ABI 

45. At paragraph 29 of the employer submissions, NSWBC and ABI state that they do not accept 

certain findings in Chapter l 0 of the PC Report, and seek to make submissions in relation to 

those matters in due course. This is clearly unacceptable for reasons of procedural fairness that 

have already been identified. 
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Conclusion 

46. The PC Report is a submission, and is not evidence properly capable of tending to prove the 

existence of a fact in issue. In the event that the PC Report, or parts of it, can properly be 

characterised as evidence, then it should not be admitted because the Report is hearsay and 

opinion evidence, and its prejudicial effect will outweigh any probative value attached to the 

report. The prejudicial effect is clear. In ensuring that matters fundamental to the outcome of 

the case are dealt with fairly, the Commission should be guided by the rules of evidence and 

refuse to admit the PC Report in these proceedings. To do otherwise would be in breach of its 

duty to provide natural justice to the union parties in this case. 

25 January 2016 

C W Dowling and K Burke for United Voice 

S Moore and A Forsyth for the Shop, Distributive and Allied Employees' Association 


