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IN THE FAIR WORK COMMISSION 

Title:   s 156 of the Fair Work Act 2009 - 4 yearly review of modern awards 

Award:   Pharmacy Industry Award 2010 

Matter No.:  AM2014/305 - Penalty rates 

 

OUTLINE OF SUBMISSIONS AND FINDINGS FOR THE PHARMACY GUILD OF 

AUSTRALIA 

A. Introduction 

1. As part of the 4 yearly review of modern awards under s 156(1) of the Fair Work Act 

2009 (Cth) (FW Act), The Pharmacy Guild of Australia (the Guild) asks the 

Commission to consider-the additional remuneration payable to employees employed 

under the to the Pharmacy Industry Modern Award 2010 (the Pharmacy Award) for 

working certain hours of work.  

2. The additional remuneration  proposed by the Guild is set out in the draft 

determination attached to the letter from Meridian Lawyers, the solicitors for Guild, 

dated 17 February 2015 and is set out below: 

Hours worked  Additional Remuneration  

Fulltime and Part-time 

Employees  

Additional Remuneration  

Casual Employees 

(inclusive of casual loading) 

Monday to Friday                               % of minimum hourly rate 

Before 7.00 am  150  175  

Between 9.00 pm and midnight  125  150  

Saturday  

Before 7.00 am  200  200  

Between 7.00 pm and 9.00pm  125  125  

Between 9.00 pm and midnight  150 150  

Sunday 

Before 7.00 am  200 200 

Between 7.00 am and 9.00pm  150 150 

Between 9.00 pm and midnight 175 175 

Public Holiday 200 125 
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3. In summary, the Guild seeks the following: 

(a) In relation to Monday to Friday work for permanent employees: 

I. the current 50% loading for morning work be applied before 7.00am rather 

than 8.00am; 

II. the current 25% loading for work performed between 7.00pm and 9.00pm be 

removed; 

III. a 25% loading, rather than the current 50% loading, be applied for work 

between 9.00pm and midnight; 

(b) In relation to Monday to Friday work for casual employees: 

I. the current 75% loading for morning work be applied before 7.00am rather 

than 8.00am; 

II. the current 50% loading for work performed between 7.00pm and 9.00pm be 

removed; 

III. a 50% loading, rather than the current 75% loading, be applied for work 

between 9.00pm and midnight; 

(c) In relation to Saturday work for permanent employees: 

I. the current 100% loading for morning work be applied before 7.00am rather 

than 8.00am; 

II. current 25% loading for work performed between 8.00am and 6.00pm be 

instead applied from 7.00am to 9.00pm; 

III. a 50% loading, rather than the current 100% loading, be applied for work 

between 9.00pm and midnight; 

(d) In relation to Saturday work for casual employees: 
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I. the current 125% loading for morning work performed be removed and 

replaced with a 100% loading to apply before 7.00am rather than 8.00am; 

II. the current 50% loading for work performed between 8.00am and 6.00pm be 

instead applied from 7.00am to 9.00pm; 

III. a 50% loading, rather than the current 75% loading, be applied for work 

between 9.00pm and midnight; 

(e) In relation to Sunday work: 

I. the current 100% loading for permanent employees be replaced by a 50% 

loading; and 

II. the current 125% loading for casual employee be replaced by a 50% loading; 

B. The modern award 4 yearly review 

4. The Full Bench of the Commission considered the statutory framework for the conduct 

of the 4 yearly review of modern awards in 4 Yearly Review of Modern Awards: 

Preliminary Jurisdictional Issues [2014] FWCFB 1788.  The Guild has taken into 

account the Full Bench’s observations set out at [60] of the decision, in particular, that 

any proposed changes must be supported by a submission which addresses the relevant 

legislative provisions and be accompanied by probative evidence directed to proving 

the facts to support the proposed variation. 

5. Having regard to the Full Bench’s observations on the requirements for justifying 

proposed variation to a modern award, the Guild submits that: 

(a) there have been, and will be, significant changes to the regulatory and business 

environment of the Australian pharmacy industry that justify a departure from the 

existing prescription for penalty rates since the making of the Pharmacy Award; 

(b) these business and regulatory changes are demonstrated by expert and lay 

evidence, relevant data and government reports to support the proposed 

variations to the Pharmacy Award which address the modern award objective set 

out in s 134(1) of the FW Act; and 
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(c) the significant changes taking place in the Australian pharmacy industry are 

unique which, on the merits, requires special consideration and warrants the 

proposed variations sought. 

6. Section 134(da) of the FW Act requires the Commission to consider the need to 

provide additional remuneration for employees working unsocial hours or on 

weekends or public holidays.  Section 134(da) came into effect on 1 January 2014 and 

was not in operation at the time the Pharmacy Award was made or the two year review 

of the Pharmacy Award was conducted..  The current review will be the first time that 

the Commission has regard to section 134(da). 

The Pharmacy Industry 

7. The Guild is the national peak pharmacy organisation representing community 

pharmacy.  It strives to promote, maintain and support community pharmacies as the 

most accessible primary providers of health care to the community, through optimum 

therapeutic use of medicines, medicines management and related services.  It is a 

registered organisation for the purposes of the Fair Work (Registered Organisations) 

Act 2009 (Cth). 

8. To understand the Guild’s case for seeking the proposed variations to penalty rates in 

the Pharmacy Award, it is necessary to understand: 

(a) the central role that community pharmacies play in the delivery of primary health 

care in Australia and the public service which they provide to local communities; 

(b) the unique business and regulatory context that applies to Australian community 

pharmacies; and 

(c) the genesis of the Pharmacy Award, in particular, the current penalty rates. 

(a) The role of community pharmacy in Australia 

(i) What is a community pharmacy? 

9. Community pharmacies dispense medicines and provide relevant counselling to 

accompany the sale of medicines, and assist members of the public who may seek 
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pharmaceutical advice.  Essentially, community pharmacists are medicine experts, 

providing professional advice and counselling on medications, including their use and 

effects, as well as general health care.  Their services are highly accessible, and in 

many cases are offered to consumers free of charge and without the need to make an 

appointment.  These services are essential in nature and are attended by special 

obligations in the public interest. 

10. In Kucka v Walton [1996] NSWDC 1, in the course of considering the exercise of the 

protective jurisdiction given to the Pharmacy Board of New South Wales over 

providers of pharmaceutical services, the Court observed that: 

Pharmacists occupy a special place in the community being given responsibility 

for the legal supply of drugs to the public and for ensuring that those drugs are 

used appropriately.  These responsibilities are governed by the Pharmacy Act 

1964 and by the Poisons Act 1966.  A failure to observe both the legal and 

professional obligations relating to the use of medication effectively condones 

the abuse of some substances and threatens the public perception of the integrity 

of the profession. Such conduct denies the public the protection to which it is 

entitled and erodes the public confidence in pharmacists. 

11. The services provided by community pharmacies include: 

(a) dispensing prescription medicines; that is, medicines listed on the Pharmaceutical 

Benefits Scheme (PBS) which has its prices set by the Commonwealth 

Government; 

(b)  supplying over the counter medicines available only from pharmacies; 

(c) providing advice and a range of health services, including services that enhance 

the quality use of medicines and reduce costs in other areas of the health system, 

such as:  

I. baby and maternal health services;  

II. home deliveries to the elderly, disabled or infirm;  
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III. blood pressure monitoring;  

IV. cholesterol monitoring;  

V. blood glucose monitoring; chronic disease support services; staged supply of 

medicines at the request of the prescriber;  

VI. wound care services;  

VII. adherence and compliance support for patients with chronic conditions; weight 

management and nutrition services; 

VIII. bone density testing;  

IX. pain management services;  

X. palliative support services;  

XI. respiratory monitoring and support; 

XII. assistance with using drug delivery devices (such as for asthma and chronic 

obstructive pulmonary disease patients);  

XIII. methadone or buprenorphine dosing;  

XIV. needle exchange; and 

(d)  supplying other products also available from general retail stores. 

12. So, for example, community pharmacies:  

(a) identify people who are at high risk of medication problems and provide advice 

and counselling about medications when multiple medications; 

(b) identify errors in medical prescriptions to improve safety and quality use of 

medicines, such as to prevent adverse interactions with other medicines being 

taken by the patient; and 

(c) help patients reduce their dependency on legal and illegal drugs and to manage 

their addiction as safely as possible. 
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13. Community pharmacists also undertake an important preliminary triage role in 

determining the appropriate course of action for patients to take in dealing with 

symptoms of an apparent injury or symptoms of illnesses or disease.  After an initial 

consultation or discussion with a patient, a pharmacist may give advice or recommend 

treatment in the form of non-prescription medicine or direct that the patient seek 

medical treatment from a medical practitioner or allied health provider.  In acting as 

the first port of call for members of the public, community pharmacists can avoid the 

need for a patient to visit a general practitioner or a hospital emergency department 

thus saving significant time and costs for the Australian taxpayer. 

14. In addition, community pharmacists provide services as part of public health 

campaigns, including baby and maternal health services, screening and care-

management programmes, methadone dosing, needle exchange and participation in 

‘quit smoking’ and weight management programmes.  These services are often 

provided at no direct charge to consumers. 

15. Pharmacists are also increasingly providing services that have traditionally been the 

domain of doctors, thereby easing the burden on a strained medical system.  For 

example, the administration of vaccinations and issuance of medical certificates by 

pharmacists is becoming more common, especially in communities where there is a 

shortage of medical practitioners such as in rural areas. 

16. Community pharmacists do not operate in accordance with a standard corporatised 

profit-driven model but, as a result of government regulation, fulfil an important public 

health function that supplements the services provided by other fee-for-service 

healthcare professionals for patients who are often the most vulnerable or in-need 

members of society.  Given that Australia has an ageing population, and is subject to 

the increasing burden of chronic disease and illness, the importance of these additional 

health services provided by community pharmacy will only increase over time.   

17. The ethical obligations placed on community pharmacists also requires them to decline 

a sale based on a medical concern, even though it may have a detrimental effect on a 

pharmacists’s income.  Community pharmacists thus provide their professional 

services in the discharge of their professional obligations, in addition to, and often at 

the expense of, profit. 
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(ii) The central importance of community pharmacies in Commonwealth health care 

18. The community pharmacy sector is a key participant in implementing the 

Commonwealth Government’s National Medicines Policy.  That is, pharmacy services 

are instrumental in ensuring that the medicines which consumers purchase are 

accessible, appropriate for their medical condition and safe for them to use. 

19. The National Medicines Policy is a cooperative endeavour between, amongst others, 

various levels of government, health practitioners, healthcare providers and suppliers, 

the medicines industry, to provide medication and related services, to ensure the best 

health outcomes for the Australian community are achieved in a manner that is fiscally 

responsible and economically efficient.  The community pharmacy model is critically 

important in ensuring that the National Medicines Policy is properly and fully 

implemented. 

20. The National Medicines Policy has four central objectives: 

(a) timely access to medicines that Australians need, at a cost individuals and the 

community can afford; 

(b) medicines meeting appropriate standards of quality, safety and efficacy; 

(c) ensuring the quality use of medicines; and 

(d) maintaining a responsible and viable medicines industry. 

21. The community pharmacy sector, which is currently supported by the regulatory 

arrangements in the pharmacy sector, delivers medicines to the public in a safe, timely, 

convenient, affordable and equitable manner, consistent with the central objectives of 

the National Medicines Policy.   

22. By offering free advice and services, pharmacists help to maintain the sustainability of 

the PBS and the wider health system.  Most of the services provided by pharmacists 

are low-margin or loss-making and in many cases are provided free of charge and 

without remuneration.  In a professionally-controlled environment, pharmacist services 

in the diagnosis and treatment of minor ailments and other conditions results in 

significant savings to the health care system through reduced or avoided outlays.    
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23. Under s 98BAA of the National Health Act 1953 (Cth), the Minister for Health (acting 

on the Commonwealth’s behalf) and the Guild may enter into an agreement regarding 

how the price of pharmaceutical benefits is to be determined for the purpose of the 

Commonwealth making payments to pharmacists that supply pharmaceutical benefits. 

24. Since 1990, the Commonwealth Government and the Guild have entered into 

Community Pharmacy Agreements. These agreements set out the level of 

remuneration that pharmacists will receive for dispensing medicines covered by the 

PBS and the arrangements regulating the location of pharmacists approved to supply 

these medicines.  More recent agreements have increased in scope to include provision 

for professional pharmacy programs and services.   

25. The Fifth Community Pharmacy Agreement (the 5CPA) between the Commonwealth 

Government and the Guild represented a significant change by providing funding to 

around 5,000 community pharmacies for dispensing PBS medicines, providing 

pharmacy programs and services and for the community service obligation 

arrangements with pharmaceutical wholesalers.  5CPA commenced on 1 July 2010, 

recognised the key role played by community pharmacies in primary health care and 

provides support for retaining services that enhance patient medication management. 

26. A key aspect of the 5CPA was the rollout of the Pharmacy Practice Incentive (PPI) 

Program which sought to deliver certain primary healthcare services through 

community pharmacies.  The Program’s priority areas include dose administration 

aids; clinical intervention related to medications; staged supply of PBS medicines in 

instalments to patients; primary health care through the provision of medication 

management services; and community services support.  The PPI incentive payments 

made to community pharmacies required that community pharmacies meet specific 

performance indicators concerning delivery of a range of services to patients that 

improve their quality use of medicines and achieve defined outcomes. 

27. The central role of community pharmacies within the infrastructure of the Australian 

health care system was enlarged under the Sixth Community Pharmacy Agreement 

(the 6CPA) between the Commonwealth Government and the Guild, commencing on 

1 July 2015.  Under the 6CPA, the Commonwealth Government placed community 

pharmacists at the forefront of providing patient-focussed professional services by 
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doubling the funding to $1.26 billion.  Importantly, the 6CPA designates community 

pharmacists as a primary healthcare provider and expands their role as part of a 

patient’s ‘medical team’ of health professionals by delivering a higher level of 

integration between health services in the Australian primary care system.   It 

underscores one of the main functions of the community pharmacy sector to 

participate, as part of a multi-disciplinary primary health care team, in community 

health, preventive health and other public health services and programmes. 

28. Relevantly, the 6CPA requires pharmacies to participate in community pharmacy 

programs (CPPs) and services not related to prescription medicines, and receive a 

standardised fee from the Government in return.  The CPPs include:  

(a) development and oversight of a patient’s medication management;  

(b) home medicine reviews - a comprehensive medication review conducted by an 

accredited pharmacist in the patient’s home;  

(c) dose administration aids - a pharmacy service that assists consumers in the 

community to better manage their medicines, with the objective of avoiding 

medication misadventure and associated hospitalisation; 

(d) residential medication management reviews - an assessment conducted by an 

accredited pharmacist to identify, resolve and prevent medication-related 

problems when requested by a resident’s general practitioner; and 

(e) MedsCheck - an in-pharmacy review of a patient's medication with the aim of 

identifying any problems a patient may be experiencing, and improve the 

effective use of medicines. 

29. Under the 6CPA, community pharmacies will be remunerated for implementation of 

the CPPs by a targeted, fee for service arrangement rather than incentive payment 

under the PPI.  It underscores the role which community pharmacies play in delivering 

essential, cost effective and accessible health outcomes for patients.  

30. Critically, Commonwealth Government funding to community pharmacies to provide 

CPPs under the Sixth Agreement is conditional on the achievement of “real 

improvement in patient access to community pharmacies (including through increased 
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opening hours)”.  Unless community pharmacies open for longer hours, the additional 

government funding for pharmacists to provide more cost-effective accessible health 

care under CPPs will be in jeopardy.  Importantly, this creates a direct nexus between 

opening hours, health care funding and patient accessibility to medication and related 

health services. 

(b) Regulation of community pharmacies in Australia 

31. The community pharmacy sector is highly regulated through a combination of 

Commonwealth, State and Territory laws that restrict: 

(a) the persons who may sell and dispense certain types of medicines; 

(b) the persons who may practise the profession of pharmacy; 

(c) the persons who may conduct a pharmacy business 

(d) the supply of medicines under the PBS; and 

(e) the location of pharmacies. 

32. The regulatory scheme that applies to community pharmacies is multi-faceted, and is 

intended to achieve a number of objectives.  The Commonwealth Government has a 

clear interest in minimising public expenditures on subsidised medicines as well as 

supporting the wellbeing of the Australian community.  Community pharmacies 

occupy a central place within this regulatory framework by combining the function of 

dispensing prescription and counter medicines with the delivery of health care services 

and the PBS on behalf of Commonwealth Government.    

33. In combination with Commonwealth Government agreements negotiated with the 

Guild, the relevant statutes and regulations regulating pharmacies define the method, 

the persons and the context in which medicines are dispensed to consumers, the type 

and quality of services that pharmacies provide to consumers, the level of 

remuneration and consumer access to medication.  Community pharmacies therefore 

have a number important social functions in achieving national health policy 

objectives of better health outcomes by: 
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(a) providing access to pharmaceuticals for all Australians; 

(b) ensuring that patients receive effective advice on the use of potentially harmful 

drugs; and 

(c) containing the cost of the PBS so as to maintain its future financial viability. 

34. Given the central role of pharmacies in achieving these objectives and delivering these 

services, there is an important community benefit in ensuring the ongoing viability of 

community pharmacies and their accessibility to members of the public.  Community 

pharmacies therefore play a significant and cost effective role in the provision of 

primary health care through its well distributed network.  This privately owned 

infrastructure is staffed by health professionals available and accessible to the public, 

is cheap relative to other health care options, and is being used to rollout public health 

programs and primary healthcare services designed to improve the overall efficiency 

of Australia’s health care system. 

(i) Restrictions on selling and dispensing Scheduled Medicines 

35. The Therapeutic Goods Act 1989 (Cth) (TG Act) provides a framework for the States 

and Territories to adopt a uniform approach to control the availability and 

accessibility, and ensure the safe handling, of medicines in Australia. This framework 

is currently set out in the Poisons Standard 2012 (Cth) (Poisons Standard), made 

pursuant to the TG Act.   

36. In the Poisons Standard, medicines for human use are classified for control purposes 

into schedules.  Sale and dispensation of medicine included in the schedules to the 

Poisoned Standard (“scheduled medicines”) is restricted to certain persons, including 

pharmacists, by State and Territory Acts and Regulations.  Other medicines 

(“unscheduled medicines”) are available for sale generally (e.g. in supermarkets). 

(ii) Restrictions on practising and owning a pharmacy 

37. To practise pharmacy, an individual must be registered by the Pharmacy Board of 

Australia as a pharmacist.  To be registered as a pharmacist, a person must satisfy 

certain legislative criteria, including, for example, having certain educational 

qualifications as well as practical experience and competencies. 
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38. State and Territory legislation prohibits a person from owning, conducting or having a 

proprietary interest in a pharmacy business unless the person is: 

(a) a registered pharmacist; 

(b) a company whose directors and shareholders are registered pharmacists (or in 

some cases close relatives of those pharmacists); 

(c) a friendly society; or 

(d)  a person otherwise approved by the relevant legislative authority. 

39. These legislative provisions are administered by the State and Territory pharmacy 

registering authorities, who have the mandate of protecting the public.  The applicable 

State and Territory pharmacy legislation requires that a pharmacy be supervised and 

managed by a registered pharmacist, and be owned either by a pharmacist or by some 

form of legal entity in which pharmacists have effective and undisputed control of the 

decision-making of a pharmacy business. 

40. The economic purpose of these restrictions is to ensure that quality of service 

standards are maintained through professional regulation of pharmacists.  Ownership 

rules have the effect of preventing horizontal and vertical integration and therefore 

concentration of the pharmacy sector, which would otherwise increase costs to the 

Commonwealth Government and ultimately to Australians. 

41. As professionals, pharmacists are subject to professional and ethical standards and 

their continuing registration and approval to dispense medication under the PBS 

depends on their presence in the pharmacy and abiding by the codes and guidelines of 

the Pharmacy Board of Australia.  Professional regulation is strict.  If a pharmacist is 

found to have engaged in either unprofessional conduct or professional misconduct, 

penalties may be imposed including de-registration  In cases of pharmacy ownership, 

de-registration means that the pharmacist is ineligible to own a pharmacy business 

which operates as a powerful incentive for pharmacy owners to operate in a manner 

that does not compromise patient care.  
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(iii) Supply of medicines under PBS 

42. The PBS has the stated objective to provide “reliable, timely and affordable access to 

cost-effective,sustainable and high quality medicines and pharmaceutical services”. 

Under the PBS, the Commonwealth Government makes a universal pharmaceutical 

subsidy for medicines listed on the scheme, and extra assistance to those most in need, 

by concessional co-payments and safety net arrangements. 

43. Remuneration to pharmacists for dispensing PBS medicines is determined under the 

community pharmacy agreements.  By law, pharmacists cannot charge higher or lower 

than the prescribed price for any items listed on the PBS.  The determination of fees is 

given effect by the Pharmaceutical Benefits Remuneration Tribunal. 

44. In participating in the PBS, since 2007, community pharmacies must also comply with 

the Commonwealth Government’s price disclosure regime.  Under this policy, 

pharmacies must reveal to the Commonwealth Government any discounts on 

pharmaceutical prices that manufacturers provide them.  This involves community 

pharmacies submitting data regarding sales revenue, sales volume, and the value of 

incentives (such as bonus stock) for each PBS medicine subject to price disclosure.   

As a result of price disclosure, the Commonwealth Government pays an amount for 

PBS listed medicines at which they are supplied to the market, as opposed to the 

recommended retail price.  On 13 March 2014, the Commonwealth Government 

introduced Simplified Price Disclosure (SPD).  It means price disclosure now operates 

with six monthly data collection cycles from suppliers rather than up to 18 months.    

45. The practical effect of the price disclosure policy is that where discounting is 

occurring as a result of competition, price disclosure progressively reduces the price of 

PBS medicines and ensures better value for money for the Commonwealth 

Government but reduces the margin for profit for community pharmacies.   The 

Commonwealth Government’s policy of price disclosure, and in particular SPD, has 

lowered the cost of PBS medicines purchased by the Commonwealth Government 

which, in turn, has lowered the income that pharmacies receives to dispense PBS 

scripts.  As a result of these reforms, there has been a significant decline in the 

profitability of pharmacies and reduced growth of the pharmacy sector in the last 5 

years.  
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(iv) Location rules 

46. Under the National Health Act 1953, the Commonwealth imposes strict controls on 

approving a new pharmacy, and on relocating existing pharmacies, for PBS purposes. 

The current Pharmacy Location Rules (Location Rules) are a fundamental component 

of the Sixth Agreement.  The Location Rules are divided into two general types: those 

that apply to the relocation of an existing pharmacy; and those for the establishment of 

a new pharmacy.  The rules set out location-based criteria which must be met in order 

for the Australian Community Pharmacy Authority to recommend approval of a 

pharmacist. 

47. The Location Rules operate to ensure that there is a sustainable network of community 

pharmacies that have the flexibility to respond to local communities’ needs for 

pharmacy services, and promote the continued development of an effective, efficient 

and well-distributed network of pharmacies.  The even distribution of pharmacies 

based on distance and population facilitates access for consumers who cannot travel to 

major shopping precincts.   

48. The economic rationale for the Location Rules is to ensure that the distribution of 

community pharmacies broadly reflects the requirements of the Australian population, 

limit the costs of maintaining a stable pharmacy network as a means of distributing 

PBS subsidised medicines, help to maintain a stable and sustainable local pharmacy 

market and minimum market saturation, reinforce service quality requirements and 

facilitates the placement of new and relocated pharmacies in localities where there is 

genuine need for pharmacy services.    

C. Industrial regulation of the Australian pharmacy industry 

49. There is an extensive history to industrial regulation of the Australian pharmacy 

industry.  Before 1996, the conditions of employment of pharmacists and pharmacy 

assistants were regulated principally under applicable State and Territory awards.   

50. The first award applicable to pharmacists made by a Federal industrial tribunal was the 

Community Pharmacy (Victoria) Interim Award 1995 (the Federal Victorian 

Award).  Its making arose out of the shift of Victorian industrial relations regulation 

to the Federal sphere.  On 6 March 1996, Commissioner O’Shea arbitrated a number 
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of “leave reserved” issues including classification structure, pay and pay relativities 

and penalty rates: see Community Pharmacy (Victoria) Interim Award 1995 

(Commissioner O’Shea, Print M9831). 

51. There were three principal features of this award: 

(a) community pharmacists were broadly aligned with professional scientists under 

Part IV of the Metal Industry Award 1976 for the purposes of determining 

relativities and establishing the minimum rate of pay; 

(b) the Commission accepted the parties’ agreement that the issue of salaries, 

classification structure and penalty rates should be considered and determined 

together “in an integrated way”; and 

(c) having regard to the parties’ agreement as to the approach for calculating penalty 

rates and the applicable first award making principles, the Commission 

established a regime for penalty rates observing that: 

The Commission has applied the first award principle by looking at all the 

material presented by the parties as well as looking generally at penalty rates in 

federal awards, and more directly at retail awards. 

… 

These rates, in the Commission’s view, represent fair and reasonable 

compensation for salaried pharmacists, given the material before the 

Commission as to the changes in trading hours and community expectations of 

availability of services.  Looking at other workers under federal awards who are 

required to work their ordinary hours outside a “nine-to-five” five day pattern, 

they seek to strike the right balance between the costs to employers in the 

industry of meeting the public’s demand for services with the rights of employees 

to reasonable compensation for the additional demands of late evening/weekend 

work. 

52. On 24 December 1996, Commissioner O’Shea made, by consent, the first national 

award covering the community pharmacy industry known as the Community 
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Pharmacy Award 1998 (the Federal Pre-Reform Award) that applied only to the 

employment of pharmacists.  The Federal Pre-Reform Award bound the Guild (and 

thus each of its members) and a list of named employers.  However, a patchwork of 

State and Territory common rules awards continued to regulate pharmacy and 

pharmacy assistants not covered by the Federal Pre-Reform Award.  Relevantly, subcl 

21.8 of the Federal Pre-Reform Award appears to have been a compromise to preserve 

the existing rates applicable in each State and Territory and did not reflect the earlier 

position contained in the Federal Victorian Award.  The Pharmacy Pre-Reform Award 

was subsequently simplified. 

53. Before the making of the Pharmacy Award as a result of the award modernisation 

process, no national award had ever been made applicable to pharmacy assistants.  

However, on 3 August 1994, Senior Deputy President Drake made a common rule 

award that applied to pharmacy assistants in Victoria known as the Shop, Distributive 

and Allied Employees Association - Victorian Pharmacy Assistants Award 1994 (the 

Victorian Pharmacy Assistants Award) (Print L4568) .    

54. In 1999, Commissioner Hingley simplified the Victorian Pharmacy Assistants Award 

in order “to move the conditions of employment of pharmacy assistants away from an 

acknowledged traditional nexus with other retail awards to a closer reflection of those 

contained in the Community Pharmacy Award 1998 [the Federal Pre-Reform Award 

applicable to pharmacists]” (Print R4358).  In giving effect to the simplification, the 

Commissioner accepted the submissions of the Guild that there was a: 

… past nexus with retail awards, but … a different approach [was required] as 

part of the Item 51 process outcome and in terms of its s.113 application, and set 

out a number of developments which it submitted were "special circumstances 

which apply in this industry which warrant a departure." viz: 

• "community pharmacy is evolving into more sophisticated `wellness' centres 

rather than retail outlets”; 

• the developments in the last ten years warrant national industrial regulation 

of both pharmacists and pharmacy assistants; 
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• the terms and conditions of employment of both pharmacists and pharmacy 

assistants should be as similar as possible; 

• ideally, there should be a single national award for both pharmacists and 

pharmacy assistants and the Guild hopes to achieve this in time; 

• pharmacists and pharmacy assistants are subject to the same State terms and 

conditions in New South Wales, Tasmania and South Australia, although a 

new national award for pharmacists has now been created for members of the 

Guild;  

• “a national award for pharmacy assistants is the next logical development in 

this area, and .... an appropriate springboard for the creation of a national 

award…”; and 

• “the introduction of a pharmacy assistant career path (four level classification 

structure) and the establishment of pharmacy assistant competency standards 

and pharmacy specific qualifications.” 

55. In another matter involving the Chemists (ACT) Award 1994, Commissioner Larkin 

made the following pertinent observations about the Federal Pre-Reform Award: 

The discussions involving the National Award to cover the pharmaceutical [sic] 

industry have been ongoing since 1993.  In 1996, Commissioner O’Shea made 

the Consent National Award.  However, the National Award, in reality, is a 

compilation of State Awards.  I do not underestimate the challenge before the 

parties in agreeing to standardised terms and conditions in the one award when 

those terms and conditions are different in the awards to be consolidated.   

56. In recognition of this challenge, the Australian Industrial Relations Commission 

merged the prescription for penalty rates into a single standard.  An analysis of subcl 

26.2 of the Pharmacy Award indicates that the scope and level of penalty rates 

originated from different rates applicable in different State and Territories.  Although 
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the Commission did not give an explanation for the ultimate outcome on penalty rates, 

it appears that the current penalty rates for: 

(a) overtime on weekdays reflects the position under the Pharmacy Assistants (State) 

Award (NSW) and the Chemists (ACT) Award; 

(b) Saturday reflects the position for Victoria in the Federal Pre-Reform Award; and 

(c) Sunday reflects the position for Victoria and South Australia in the Federal Pre-

Reform Award. 

57. In light of this history of industrial regulation of the community pharmacy sector, the 

following propositions emerge: 

(a) the Federal industrial tribunal (the AIRC) has produced only a single arbitrated 

decision on penalty rates applicable to pharmacists (in Victoria); 

(b) the decision treated the questions of appropriate wage rates, classifications and 

penalty rates as part of a single inquiry “in an integrated way” based on the 

premise that the wage relativities for pharmacists were best aligned to 

professional scientists under the Metal Industry Award; 

(c) the Commission’s decision on penalty rates for pharmacists has not been 

followed in subsequent Federal awards but, rather, these consent awards have 

preserved existing differences between State and Territory awards; 

(d) the wage and penalty rates for pharmacists and pharmacy assistants at a State and 

Federal level have reflected divergent and, often conflicting, notions that 

pharmacists and pharmacy assistants as both retail workers and health 

professionals which has resulted in incoherent approaches to the establishment of 

wage and penalty rates; and 

(e) the different approaches between Federal awards and each State and Territory to 

establishing conditions of employment have resulted in a penalty rate regime that 

incorporates a mishmash of different prescriptions; and 
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(f) the Pharmacy Award does not reflect coherently the history of industrial 

regulation in the Australian pharmacy industry and the break of the historical 

nexus between the conditions of employment between pharmacy and retail. 

58. Having regard to the history of industrial regulation in the Australian pharmacy 

industry, the current scope and level of penalty rates requires a significant re-think and 

substantial revision.  The incoherent approaches to industrial regulations reflected in 

different State and Territory penalty rate regimes and the changes to the business 

model of Australian community pharmacies and the expansion of their role as primary 

health care providers justifies the imposition of different penalty rates. 

D. Justification for variation to penalty rates 

59. The original stated purpose of a penalty rate is that a premium acted as both a deterrent 

to employers from engaging employees and opening their business outside standard 

working hours and to compensate employees for the disability for working unsociable 

hours
1
. 

60. The historic justification for the imposition of penalty rates emerged out of social 

norms and behaviours established in Victorian times that: 

(a) standard working hours were usually daytime hours between Monday and 

Friday; 

(b) Saturday is a “great day of recreation” during which people participate in 

competitive sports, recreation and outdoor activity and social events; and  

(c) Sunday is a day for “religious observance and family activities”
2
. 

61. In particular, industrial tribunals have assigned a higher penalty for Sunday work 

relative to Saturday work
3
. 

                                                 
1
 Barrier Branch of Amalgamated Miners Association v Broken Hill Pty Company Ltd (1909) 3 CAR 1; Australasian 

Society of Engineers and Ors and the South Australian Railways Commissioner (1935) 35 CAR 370; Milk Processing 

and Cheese Etc. Manufacturing Case (1938-9) 15 SAIR 61; Applications by Organizations of Employees for Awards 

and Variations of Certain Awards (1947) 58 CAR 610 
2
 Gas Employees Case (1919) 13 CAR 437 at 469; (1949) 62 CAR 558; Re Engine Drivers General (State) Interim 

Award (1950) AR (NSW) 260 at 267 
3
 [1947] 58 CAR 610 
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62. The current justification for the imposition of penalty rates is that it is a loading which 

compensates for disabilities working at unsociable times and to provide a sufficient 

incentive for workers to work voluntarily during such times
4
.  The rationale of 

discouraging business from operating at certain times has long ceased to be a 

legitimate factor in determining the level of penalty rates
5
. 

63. In the Modern Award Review 2012, the Full Bench of the Commission (the majority 

comprising Hatcher VP, Boulton J and McKenna C) refused to grant the proposed 

variation to the relevant awards in relation to penalty rates because evidence existed of 

“disabilities associated with work at unsociable times” (at [218]). 

64. In s 134(1)(da) of the FW Act, the modern award objective requires the Commission, 

in providing a “fair and relevant” minimum safety net of terms and conditions, the 

need for additional remuneration for employees working overtime, unsocial, irregular 

or unpredictable hours and on weekends or public holidays.  This paragraph was 

inserted by the Fair Work Amendment Act 2013 (Cth) and became operative from 1 

January 2014.   

65. In determining whether the safety net is “fair and relevant” for the purposes of s 

134(1) of the FW Act, the Commission must undertake a comparison between the 

historical rationale for the imposition and quantum of penalty rates and determining 

whether that rationale continues to be “fair and relevant” to contemporary 

circumstances as disclosed in the evidence.   

66. The Guild relies on survey and expert evidence, publicly available data, Government 

reports and academic studies demonstrating that historical justification for weekend 

penalty rates no longer has the same force as it did in previous times.   The Australian 

community inherited penalty rates from a different economic and social environment 

involving different consumer expectations and values.  The disabilities for employees 

associated with working on weekends have diminished substantially as the social 

                                                 
4
 Modern Awards Review 2012 - Penalty Rates [2013] FWCFC 1635 at [205] 

5
 Shop Distributive and Allied Employees Association v $2 and Under and Ors [2003] AIRC 46 (PR926620) at [86] - 

[88]; Retail Industry (South Australia) Award - Variation [2004] SAIRComm 54 at [210]; Restaurant and Catering 

Association of Victoria [2104] FWCFB 1996 at [103] 
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habits and mores of Australians have changed over time and the widespread provision 

of consumer and public services on weekends has become a reality of Australian life.    

67. Relevantly, the Guild submits that the evidence will reveal and support findings, that: 

(a) there is a higher demand for the supply of consumer services on weekends; 

(b) a significant proportion of workers on Saturdays have “no real problem working 

on the weekend”; 

(c) over two thirds of weekend workers do not view Sunday as more significant as 

Saturday; 

(d) employees working on Sundays have no worse work-life balance or do not feel 

more rushed than those persons who work on Saturdays; 

(e) Saturday employment and Sunday employment have similar impacts on 

displacing social activities of weekend workers; 

(f) few weekend workers work every weekend and their weekend hours are short; 

(g) weekend work is convenient for certain workers, especially younger workers; 

(h) weekend workers do not spend a significant period of their weekend on sport, 

outdoor activity or religious observance; 

(i) weekend workers use their time differently and shift some of their recreational 

and social activities to weekdays; 

(j) a significant percentage of both weekend and non-weekend workers use the 

services provided by fast food, retail, hotels and pharmacies; and 

(k) the current level of penalty rates is higher than the level required to attract 

workers to work on Sundays and public holidays. 

68. The changes in attitude to weekend work can be explained by several inter-related 

social and economic trends, namely: 
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(a) the growth in participation in higher education which means that there is a higher 

demand for part-time and casual work on weekends and outside standard hours; 

(b) higher female participation rates and the traditional role of women as the 

dominant purchasers of foods and other weekly necessities which means that 

families have needed other times to perform domestic tasks; 

(c) the liberalisation of trading hour restrictions; 

(d) higher incomes has increased the demand for discretionary consumer services 

that complement people’s leisure, in particular, accommodation, hospitality, 

recreational and cultural services; 

(e) social norms about shopping times have changed as shopping become a 

recreational pursuit and shopping centres have become a location for social 

interaction; and 

(f) the decline in religious beliefs and observance and church attendance on 

Sundays. 

69. The current penalty rates are not “fair” or “relevant” in the sense that the social and 

economic assumptions which underlie their justification has lessened.   In light of 

these radical changes in social norms and practices, the Commission has an obligation 

under s 136, in accordance with the modern award objective, to review and update the 

quantum of penalty rates payable to ensure that the hours are “fair and relevant” in the 

current circumstances.   

E. The impact of penalty rates on business of community pharmacies 

70. In exercising its powers in conducting the 4 yearly review, in seeking to achieve the 

modern awards objective, the Commission must take into account: 

(a) the relative living standards and the needs of the low paid (s 134(1)(a)); 

(b) the need to promote social inclusion through increased workforce participation (s 

134(1)(c)); 
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(c) the need to promote flexible work practices and the efficient and productive 

performance of work (s 134(1)(d)); 

(d) the likely impact on business, including productivity, employment costs and the 

regulatory burden (s 134(1)(f)); and 

(e) the likely impact on employment growth, inflation and the sustainability, 

performance and competitiveness of the national economy (s 134(1)(h)). 

71. It is convenient to deal with these factors together.  The efficient and productive 

performance of work will necessarily improve productivity and reduce employment 

costs and therefore have positive economic effects by increasing job opportunities, 

reducing inflation and making the economy more competitive on a sustainable basis.  

More job opportunities increases living standards and means that the unemployed are 

able to participate in the workforce. 

72. The evidence will reveal that the imposition of penalty rates under the Pharmacy 

Award increases employment costs so as to make it unprofitable for community 

pharmacies to open for extended trading hours.  This means that there: 

(a) is lower business productivity as the fixed costs of running a pharmacy such as 

licenses, franchise fees leasing and rental costs, fittings and equipment, repairs, 

insurance premiums etc, are spread over shorter opening times and lower 

demand; 

(b) is lower capital utilisation placing upward pressure on average unit costs and 

prices and therefore leads to greater inflation; 

(c) are less hours of work available for employees and therefore a reduction in 

employment growth and lower overall wages for employees; 

(d) are higher health care costs because community pharmacies are less accessible to 

those in need at times of need; and 

(e) is lower economic growth and therefore lower living standards for Australians. 

73. In particular, the evidence will show and support findings that: 
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(a) the vast majority of community pharmacies consider that it is unprofitable to 

open on Sundays, public holidays and outside standard hours of work and, given 

the choice, do not open during these unprofitable periods; 

(b) of the community pharmacies required to open outside standard hours between 

Monday and Friday due to lease or other legal requirements: 

I. almost all pharmacies trading on Sundays and public holidays are 

unprofitable; 

II. the majority of pharmacies opened for weekday extended hours and on 

Saturdays are unprofitable; 

(c) overall trading hours of community pharmacies have decreased since the 

imposition of penalty rates under the Pharmacy Award, specifically, on 

weekdays after 7.00pm, weekends and public holidays; 

(d) since the introduction of the Pharmacy Award, the vast majority of community 

pharmacies have changed the composition of their workforce which is, chiefly, 

motivated by the need to reduce labour costs including:  

I. an average decrease of 123.38 employee hours per week comprising a 

decrease of 3.11 full-time casuals and an increase of 0.13 permanent full-

time employees; 

II. an average decrease of 42.27 pharmacist hours per week per pharmacy; 

(e) until recently, community pharmacies have been able to cross-subsidise 

unprofitable aspects of their business – which in many cases have included 

opening outside ordinary hours to provide a community service – through 

profitability derived from trading terms available to them on the purchase of 

generic medicines – however price disclosure has already taken away a 

significant amount of this ability and will do so further over the next two years; 

(f) a large number of regional and rural communities do not have access to the 

services provided by a community pharmacy outside standard working hours to 
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address urgent or emergency medication needs due to the unprofitable nature of 

operating due to penalty rates under the Pharmacy Award; 

(g) a reduction in penalty rates will: 

I. allow businesses to operate more profitably during weekends and extended 

hours of trade on weekdays;  

II. provide an incentive to increase opening hours and therefore create additional 

employment opportunities, especially younger persons, which will promote 

social inclusion through increased workforce participation; and 

III. enable consumers and patients to obtain greater access to medication and 

services. 

74. The economic benefits of reduced penalty rates are not limited to more trading, more 

jobs and higher economic growth.  As injury, illness or other emergencies where 

medication is required often strikes at short notice, members of the public may need to 

use a community pharmacy at irregular times in urgent circumstances outside ordinary 

business hours at locations which are quick and safe to reach from their homes.  

Community pharmacies represent a cost-efficient delivery of front-line health services 

by triaging urgent health or medical issues by providing free advice without the need 

for an appointment.  

75. In the event that community pharmacies are able to open for longer hours due to being 

able to operate profitably as a result of reduced penalty rates, the Australian economy 

will benefit in terms of lower health care costs.  In particular, the evidence will show, 

and support findings, that: 

(a) pharmacists provide a range of health services that enhance the quality use of 

medicines, and prevent medical issues arising or becoming worse thereby 

reducing costs in other areas of the health system; and 

(b) pharmacists have the ability to triage medical problems at an early stage thereby 

minimising the need to refer to more expensive health care options or avoiding 

the risk of medication misadventure. 
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76. Moreover, under the 6CPA, in exchange for the Commonwealth Government making 

available the funding for “evidence-based professional pharmacy programmes and 

services (Community Pharmacy Programmes)”, it requires “real improvement in 

patient access to community pharmacies (including through increased opening hours) 

under Community Pharmacy Programmes”.  Importantly, this establishes a direct 

linkage between the requirement for increased trading hours and Commonwealth 

Government funding of up to $1.26 billion for CPPs.  It means that, unless penalty 

rates are reduced so as to make it profitable for community pharmacies to improve 

patient access, then the increased funding for CPPs will not be made fully available.  

This will have negative impact on health care, increase the risk of illness and disease 

in the Australian community and therefore increase health care costs.  Consequently, 

as Australian’s become less healthy and greater government funding is required, it will 

reduce economic growth. 

F. Casual rates 

77. At the moment, casuals receive both a loading for working overtime or on weekends 

and a casual loading.  This position is inconsistent with the standard industrial 

principle that casual employees should not receive cumulative loadings.  The Guild 

submits that casuals should not receive more than a single loading for working outside 

standard hours. 

G. Conclusion 

78. The Pharmacy Award prescribes penalty rates that are inconsistent with the modern 

award objective.  The quantum of penalty rates does not establish a “fair and relevant 

safety net of condition of employment”.  The Commission should find that: 

(a) the historical justification for the current level of penalty rates to compensate for 

disabilities associated with working at unsociable times has changed radically; 

(b) by and large, the social habits and attitudes of the Australian community has 

changed to working on weekends and public holidays, namely, the value placed 

on this time as a period of rest and leisure has lessened and there is a greater 

willingness to work during this time; 
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(c) at the moment, the current level of penalty rates make it unprofitable for the 

majority of community pharmacies to operate outside standard working hours 

between Monday and Friday which means there are less employment 

opportunities to work during those times; 

(d) the closure of pharmacies during non-standard working hours, weekends and 

public holidays has a negative impact on the quality of community health and 

results in higher health costs; and 

(e) if penalty rates are reduced as sought by the Guild, the majority of community 

pharmacies will be able to operate profitably during weekends and extended 

hours of trade on weekdays which will lead to longer trading hours, more 

employment opportunities, a positive impact on community health and higher 

economic growth. 

79. Balancing the various factors set out in s 134(1) of the FW Act, the Guild submits that 

the proposed variation to the Pharmacy Award set out in the draft determination is 

consistent with the modern award objective and should be made. 

 

Michael Seck 

Counsel for the Pharmacy Guild of Australia 

Six St James 

 

T (02) 9236 8612 

F (02) 9236 8686 

E mseck@stjames.net.au 

 

10 August 15 



 
AM2014/305 – Penalty Rates 
Pharmacy Guild of Australia – Employer Lay Evidence 
 
Please find the affidavits of: 
 

1. Stephen Armstrong and annexures A to F 

2. Andrew Topp 

3. Angelo Pricolo 

4. Anthony Tassone 

5. David Holmes 

6. Dean Pollock 

7. Greg Da Rui 

8. Lia Mahony  

9. Maria Xynias 

10. Patrick Costigan 

11. Craig Bird 

12. Fiona Forbutt 

13. Paul Keane 

14. Quinn On 

15. Samantha Kourtis 

16. Ian Lewellin 

17. Kin Chong 

18. John Cagney  

19. Trent Playford (unsigned) 

20. Michael Farrell 

21. David Heffernan 

22. Hassan El-Ahmad 

23. Luca Boffo 

        24. Georgina Twomey 

        25. Michelle Spiro 

 

http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-Topp-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-Pricolo-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-Tassone-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-Holmes-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-pollock-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-DaRui-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-mahony-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-Xynias-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-Costigan-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-bird-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-forbutt-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-keane-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-on-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/Executed%20Affidavit%20of%20Ian%20Lewellin.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/Executed%20Affidavit%20of%20Ian%20Lewellin.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-chong-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/Executed%20Affidavit%20of%20John%20Cagney.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-playford-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-farrell-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/Executed%20Affidavit%20of%20David%20Heffernan.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-el-ahmad-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/Executed%20Affidavit%20of%20Luca%20Boffo.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-twomey-100815.pdf
http://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-spiro-100815.pdf
https://www.fwc.gov.au/sites/awardsmodernfouryr/AM2014305-WS-Kourtis-PGA-121015.pdf
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/AM2014305-WS-Armstrong-furtheramended-PGA-141015.pdf
kuzyk
Typewritten Text
Amended 14 October 2015 to reflect amendments to affidavit of Stephen Armstrong

kuzyk
Typewritten Text

kuzyk
Typewritten Text

kuzyk
Typewritten Text

kuzyk
Typewritten Text

kuzyk
Typewritten Text


	Outline of Submissions
	List of witness statements



