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A. Background 

1. The Australian Council of Trade Unions ('ACTU') files these submissions in reply as 

required by the directions contained in the decision of the Fair Work Commission 

('the Commission') of 23 February 2017, [2017] FWCFB 1001, ('the Decision') in the 

penalty rates proceedings in the 4-yearly award review (AM2014/305)1 and the 

Statement [2017] FWCFB 1934, which contains various questions on notice from the 

Commission. 

2. The ACTU relies on its previous submission dated 24 March 2017 and supports and 

relies on the submissions in reply and responses to the questions on notice made by 

United Voice and the Shop, Distributive and Allied Employees Association. 

3. The ACTU's submissions are intended merely as short supplementary submissions in 

reply made in addition to the above. 

4. We have submitted previously that the Fair Work Commission should refrain from 

implementing its decision to cut penalty rates in hospitality and retail awards and in 

the alternative, provide a sufficient interim period of delay and as long a transition as 

possible. In the main, we have argued this is necessary in order to ease the impact on 

the affected workers, which the Commission accepts are low paid and in many ways 

disadvantaged and likely to suffer a significant loss in pay as a result of the Decision. 

The ACTU's proposal is for the Commission to refrain from beginning 

implementation of the cuts from any earlier than 1 July 2019 and in not less than three 

approximately equal instalments (for example of 8%, 8% and 9%).  

B. Justification for delay 

5. We submit a delay of at least two years before implementation is necessary for the 

following reasons: 

(a) The Commission's primary task is to ensure that modern awards, together with the 

national employment standards, provide a fair and relevant safety net, taking into 

account the criteria in s134(1) of the FW Act; 

(b) Criterion (a), the 'relative living standards and the needs of the low paid' is 

particularly relevant given the Commission's findings about the harsh impact of 

                                                      
1 In particular, paragraphs [2042], [2046], [2050] and [2062]. 
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the decision on low paid workers, including that many of these workers rely on 

penalty rates to meet ordinary household expenses. This criterion should be given 

clear priority over all other considerations in the modern awards objective, 

particularly as it is known with certainty that the decision will mean a reduction in 

wages for employees and various adverse effects but any positive effects on 

employment or service levels are uncertain and speculative; 

(c) The Productivity Commission suggested a 12 month delay before any reduction in 

penalty rates in order to allow time for employees to make alternative 

arrangements, for example in order to undertake training or otherwise obtain 

alternative employment. The Commission found that the affected workers have 

limited capacity to afford training or otherwise obtain alternative employment. 

Hence, we submit that in the interests of accommodating these workers a longer 

period of delay than 12 months is necessary;  

(d) In the award modernisation process, a full bench of the Australian Industrial 

Relations Commission decided on 2 December 2009 to commence implementing 

the changes resulting from the decision on 1 July 2010 followed by four annual 

instalments, noting that  it was 'desirable that before phasing commences there be 

an opportunity for employers and employees to come to terms with the other 

changes which might have a significant impact';2 

(e) The Commission has noted a shorter time may be necessary due to the greater 

complexity of the award modernisation changes. This places greater weight on the 

impact of the decision on business rather than employees. The ACTU submits that 

the impact on low paid workers should be given priority; and 

(f) The material before the Commission suggests that wage growth is at a record low, 

inequality is at a 75-year high and the decision will exacerbate the gender pay gap. 

These factors also point to a period of delay where a series of annual wage 

increases can provide at least some buffer for implementing a cut to low paid 

workers' pay. 

6. In all other matters we defer to and rely on the other submissions of the union parties. 

ACTU 

                                                      
2 Award Modernisation Decision [2009] AIRCFB 800, 2 September 2009, at [30]. 
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