
 
 
 
 
 

19 July 2017   

 

The Associate to Vice President Hatcher 
Fair Work Commission 
Level 10 
80 William Street 
EAST SYDNEY NSW 2011 
 

By email: amod@fwc.gov.au; chambers.hatcher.vp@fwc.gov.au  

 

Dear Associate,  

 

RE:  FOUR YEARLY REVIEW OF MODERN AWARDS: PART-TIME AND 

CASUAL EMPLOYMENT COMMON ISSUE (AM2014/196 AND 

AM2014/197)  

 

We refer to the above matters and the decision of the Full Bench of the Fair Work 

Commission handed down on 5 July 2017.1 

 

Direction 4 in Chapter 13 of the Full Bench Decision invites interested parties to 

make written submissions “concerning the operative date of the part-time 

employment provisions to be inserted in the Hospitality Award and the Clubs Award 

and any residual issues”.2 

 

These submissions are made in respect to the Hospitality Industry (General) 

Award 2010 (Hospitality Award) on behalf of the Australian Hotels Association, The 

Accommodation Association of Australia and The Motor Inn, Motel and 

Accommodation Association (Associations).   

 

Operative Date 

 

The Associations submit that the operative date of the part-time employment 

provision that is to be inserted into the Hospitality Award should be 

1 September 2017, or as soon as practicable thereafter, having regard to whether or 

not there are any further hearings in relation to this matter.3 

                                                           
1 4 yearly review of modern awards – Casual employment and Part-time employment [2017] 
FWCFB 3541 (Full Bench Decision). 
2 Ibid at [902]. 
3 Ibid at [903]. 
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The findings and conclusions set out in the Full Bench Decision concerning the 

usage of part-time employment under the Hospitality Award4 and that “greater 

flexibility in part-time provisions in the Hospitality Award…would be in the interests of 

both employees and employers”5, supports the view that the operative date be 

sooner rather than later.  

 

Furthermore, an operative date of 1 September 2017 would facilitate the application 

of the part-time provision to employees and employers as recruitment activity 

increases in the lead-up to the summer season later in the year.  

 

Residual Issues 

 

The Associations submit that three variations to the Hospitality Award are required 

as a consequence of the insertion of the part-time employment provision. 

 

(i) Clause 29.2 of the Hospitality Award  

 

This clause sets conditions for daily minimum and maximum hours, broken shifts and 

thresholds relating to the number of days that a part-time employee may work in 

excess of 10 hours.  

 

The opening line of the clause refers to a part-time employee’s “regular pattern of 

work”. The Full Bench Decision removes the requirement to enter into a regular 

pattern of work6 and in lieu thereof, will require an employer to roster the employee’s 

guaranteed hours in accordance with clauses 29.2 and 30 of the Hospitality Award.7  

It seems clear from proposed clause 12.6 that the part-time employee’s ordinary 

hours will comprise the employee’s guaranteed hours plus any additional hours.8 

 

Accordingly, it is submitted that the words “regular pattern of work” in the opening 

sentence of clause 29.2 be substituted with the words “ordinary hours”. 

 

(ii) Clause 33.2(b) of the Hospitality Award 

 

This clause sets out a part-time employee’s entitlement to overtime rates. The 

entitlement under the current clause arises in relation to all time worked in excess of 

the part-time employee’s regular pattern of work.9  

 

As set out earlier in these submissions, the Full Bench Decision removes the 

requirement to enter into a regular pattern of work.  

                                                           
4 Ibid at [516]-[519]. 
5 Ibid at [526]. 
6 See cl.12.3 of the Hospitality Award. 
7 See above n 1 at [534]. 
8 Ibid. 
9 See cl.12.7 of the Hospitality Award. 
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The Associations submit that clause 33.2(b) be deleted and the following be 

inserted:  

 

(b) A part-time employee is paid at overtime rates for all work: 

 

(i) in excess of 38 ordinary hours per week or, where the 

employer operates a roster, an average of 38 hours per 

week over the roster cycle; and/or 

 

(ii) in excess of the conditions set out in clause 29.2; and/or 

 

(iii) in excess of the employee’s rostered hours. 

 

(iii) Clause 37.1(c) of the Hospitality Award 

 

This clause merely restates the public holiday entitlements for part-time employees 

which arise under s.116 of the Fair Work Act 2009 and clause 32 of the Hospitality 

Award. 

 

In a statement issued in the Award Modernisation Process by a Full Bench of the 

Australian Industrial Relations Commission10, the Full Bench stated that there was 

“no justification for replicating terms of the NES which are unaltered and operate of 

their own force”.  

 

It is noted that a number of other modern awards11 do not contain a corresponding 

provision.  

 

Accordingly, the Associations submit that clause 37.1(c) of the Hospitality Award be 

deleted.  

 

In the alternative, if the Commission is of the view that a clause relating to public 

holiday entitlements for part-time employees is warranted, the Associations submit 

that clause 37.1(c) of the Hospitality Award be deleted and the following be inserted 

in its place: 

 

  (c)  Arrangements for part-time employees 
 

Part-time employees are entitled to public holidays prescribed in s.115 

of the Act without loss of pay for ordinary hours of work on the public 

holiday. Part-time employees who work on a public holiday must be 

paid in accordance with clause 32.  

 

                                                           
10 [2008] AIRCFB 717 at [16]. 
11 See for example cl.30 of the Fast Food Industry Award 2010; cl.34 of the Registered and Licensed 
Clubs Award 2010; and cl.38 of the Restaurant Industry Award 2010.   
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Modern Awards Objective 

 

The Associations submit that the variations proposed are necessary to achieve the 

modern awards objective to ensure that the Hospitality Award is simple and easy to 

understand12, in addition to providing clarity in determining the ordinary hours of work 

for a part-time employee.13 

 

Yours faithfully, 

 

JOHN SWEETMAN 
National Workplace Relations Director 
 

                                                           
12 Fair Work Act 2009, s.134(1)(g).  
13 Ibid s.147. 


