
 

6 September 2016 
 
Vice President Hatcher 
Fair Work Commission  

80 William Street 
East Sydney NSW 2011 
 
By email: chambers.hatcher.vp@fwc.gov.au  
 
Dear Vice President,  
 
Re.  AM2014/196 Part-time Employment – Adjournment Request  
 
We refer to the above matter and a claim made by the Australian Industry Group ( Ai 

Group) to permit part-time employment under the Road Transport (Long Distance 
Operations) Award 2010 (Ai Group’s Claim). On 2 September 2016, Ai Group’s claim was 
listed for final hearing before a Full Bench of the Fair Work Commission (Commission) on 
29 November 2016. We write to request that that hearing be adjourned and re-listed on an 
alternate date.  

In our correspondence to Your Honour’s chambers of 23 August 2016, we addressed the 
availability of Ai Group and the Transport Workers’ Union (TWU) in respect of the two dates 
proposed by the Full Bench for a final hearing. In summary, we stated that:  

 Ai Group is able to appear before the Commission on 27 October 2016, however 
we understand that counsel for the TWU is not available.  
  

 Ai Group is not able to appear before the Commission on 29 November 2016 
because the ACTU’s family and domestic violence leave claim (AM2015/1) has 
been listed for hearing before a Full Bench of the Commission on 14 November – 2 
December 2016. We requested that any hearing in respect of Ai Group’s Claim not 
be listed during this period.  

The notice of listing in respect of the ACTU’s family and domestic violence leave claim was  
issued by Vice President Watson’s chambers more than three months ago, on 20 May 
2016. The ACTU’s case is of significant potential implication for our members and involves 
five expert witnesses and over 15 lay witnesses that have been called in support of the 
claim. Mr Brent Ferguson, Ai Group’s National Manager – Workplace Relations Advocacy 
and Policy, is representing Ai Group and its members in those proceedings.  

If the Commission proceeds to hear Ai Group’s Claim on 29 November 2016, this will have 
the effect of prejudicing our organisation. In addition to his national advocacy role, Mr 
Ferguson has national responsibility within Ai Group for the road transport industry. He has 
had significant involvement and experience in the road transport industry generally and 
moreover, represented Ai Group during the two year review when we sought a similar 
variation to that which is now before the Commission. His knowledge and understand ing of 
the claim and the industry is critical. There is considerable complexity associated with the 
claim due to the manner in which hours of work and associated payment arrangements 
operate in the road transport industry.  
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We also note that our unavailability on 29 November 2016 is as a result of other 
proceedings that have been listed by a Full Bench of the Commission in the context of the 
4 yearly review of modern awards (Review). As we have previously identified, the 
Commission’s Review continues to place a signif icant strain on our organisation. The 

concurrent listing of such significant matters before multiple Full Benches exacerbates this 
strain and, in this instance, places Ai Group at a material disadvantage.  

We understand that the alternate date proposed by the Commission (27 October 2016) 
poses some difficulty for the TWU due to the unavailability of the barrister that it has 
briefed. The reason for his unavailability and/or the prospects of alternate representation 
(including by an officer of the TWU) have not been communicated to Ai Group; nor, we 
assume, to the Commission. 

Ai Group remains able to attend a hearing before the Commission on 27 October 2016. We 
respectfully request that the hearing on 29 November 2016 be vacated and that the matter 
be listed on 27 October 2016 or some alternate date, having regard to the “Calendar of 

Award Review Full Bench Hearings” which, as we understand it, has been published “in 
order to avoid conflicting listings” ([2016] FWC 1838 at [7]).  

If the Commission were minded to refer the hearing of final submissions to an individual 
Member of the Full Bench as presently constituted, Ai Group would not oppose that course 
of action.  

We thank the Commission for its consideration of our request.  

Yours sincerely,  
 

 
Stephen Smith 
Head of National Workplace Relations Policy  
 

 
 

 


