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6 February 2017 
 
 
 
Associate to Deputy President Clancy  
President Fair Work Commission  
PO Box 1994  
MELBOURNE VIC 3001 
 
Via Email: amod@fwc.gov.au 
 
 
 
Dear Associate 
 

Re: AM2014/249 – Exposure Draft Wine Industry Award 2016 
 
Background 
 
In accordance with the Directions issued by Deputy President Clancy on 14 December 2016 in relation 
to the Exposure Draft Wine Industry Award 2017, the South Australian Wine Industry Association 
(SAWIA) makes the following submissions in reply. SAWIA also refers to the extension granted for our 
submission to be lodged by 6 February 2017.  
 
SAWIA is an industry association representing the interests of wine grape growers and wine 
producers throughout the state of South Australia. SAWIA is the oldest wine industry organisation in 
Australia and has existed, albeit with various name changes, since 1840. SAWIA is a registered 
association of employers under the South Australian Fair Work Act 1994 and is also a Recognised 
State-Registered Association under the Fair Work (Registered Organisations) Act 2009.  
 
SAWIA membership represents approximately 96% of the grapes crushed in South Australia and 
about 36% of the land under viticulture.  Each major wine region within South Australia is represented 
on the board governing our activities.   
 
South Australia overwhelmingly is the largest wine producing State in Australia, representing more 
than 50% of the total grape crush and is the home to the major wine corporations’ production bases 
and produces around 80% of Australia’s premium wines.  
 
Crush by State and region

1 
State/Regions 2016 Raw Crush Data Tonnes % of total crush 

South Australia 926,430 51% 

New South Wales 348,441 19% 

Victoria 63,933 4% 

Western Australia 39,055 2.0% 

Queensland 2,168 <0.05% 

Tasmania 10,214 1% 

Australian Capital Territory - 0% 

Murray Darling-Swan Hill
2
 416,966 23% 

TOTAL 1,807,207  100% 

 

                                                
1
 Winemakers’ Federation of Australia 2016, Vintage Report http://www.wfa.org.au/assets/vintage-

reports/Vintage-Report-2016-.pdf 
2
 This region crosses the State borders of Victoria and New South Wales 
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Specific comments on the Exposure Draft Wine Industry Award 2016: 
 
United Voice lodged a submission on 20 January 2017 outlining why their claims in relation to items 
35, 49 and 62 are maintained.  
 

- Item 35: United Voice argues that the wording in clause 9.4 of the Exposure Draft results in a 
reduction in the specific penalty that apply where an employee is not given a meal break in 
accordance with the award.  
 
United Voice claims that the current wording of clause 29.4 means that the 50% penalty will 
be applied to any other rate that may apply at the time the employee is entitled to take a meal 
break but are not provided with one. SAWIA does not accept this interpretation of Clause 29.4.  
 
United Voice refers to the submission made by SAWIA in the Part 10A Award Modernisation 
Proceedings specifically seeking an amendment to the Exposure Draft Wine Industry Award 
2010 that the penalty should applied to ordinary time rates.  
 
SAWIA’s submission stated the following: 
 
“For clarity purposes SAWIA seeks clarification as to what rate this meal break should be paid 
at.  Under the SA NAPSA a similar provision exists and the rate of payment is at ordinary 
rates.

3
  SAWIA seeks the inclusion of words that set out the rate of payment for this meal 

break. An amendment would read as follows: 
 

Clause 27 Breaks 
27.3 In addition to the meal break provisions in clauses 27.1 and 27.2, an employee 

required to work more than two hours overtime immediately after the completion of 
their ordinary hours on a day or shift must be given a paid meal break of 30 minutes 
(at the employee’s base rate) during the period of overtime and after each four hours 
of overtime worked thereafter.”

4
 

 
[Emphasis added] 
 
As is clear from the above that the purpose of the submission was merely to add clarity to the 
clause and remove ambiguity. While the then Australian Industrial Relations Commission 
(AIRC) eventually did not incorporate SAWIA’s proposal in the final version of Wine Industry 
Award 2010, it is incorrect for United Voice to claim that the AIRC “clearly rejected the SAWIA 
proposal that meal breaks be paid at ordinary time rates”.

5
  

 
There was no explicit “rejection” of SAWIA’s submission and no specific reasons or guidance 
given by the AIRC for not including SAWIA’s proposal. For example, it may have been based 
on a view that it was implicit in the clause that the 50% penalty is applied on the ordinary time 
rate only.  
 
If United Voice’s claim in relation to clause 29.4 were to be adopted this would result in the 
50% penalty being applied on over-award payments, loaded rates such as shift and overtime 
with the amount of compensation received for not getting the meal break varying greatly from 
employee to employee.  
 
SAWIA submits that this would result in compensation being excessive to the requirement for 
a “fair and relevant minimum safety net” in section 134 of the Fair Work Act 2009 and the 
requirement in section 138 that awards include terms “only to the extent necessary to achieve 
the modern awards objective”. In addition, it would be a departure from how other penalties 
and loadings are applied in the Wine Industry Award 2010 and has been applied in the wine 
industry under other instruments.  
 

                                                
3
 Wine and Spirit Industry (South Australia) Award, NAPSA Clause 6.2.2 

4
 SAWIA 2009, Submission Relating to the Wine Industry Award 2010, Exposure Draft released 22 May 2009, 

[27] 
5
 United Voice, Submission on Exposure Draft Wine Industry Award 2016, 20 January 2017 
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South Australia is and historically has been the largest wine producing State in Australia. It is 
therefore highly relevant to consider how the corresponding provision of the predecessor 
award in South Australia, Wine and Spirit Industry (South Australia) Award (AN150168), 
applied.  
 
The corresponding provision, Clause 6.2.2, read as follows: 
 
“6.2.1 Every employee other than a shift worker is entitled to not less than half an hour and not 
more than one hour off duty for each meal which is not computed as working time. The meal 
break must commence not later than five hours from the normal starting time. 
 
If an employee is not granted a meal break within five hours, the employee must be paid from 
then on at the rate of time and a half until the meal break is given.” 

 
While the above provision did not specifically state how the “break penalty” was applied, in 
South Australia it was applied on the employee’s base rate. This demonstrates that there is 
precedence in applying the break penalty on the base rate.  
 
SAWIA therefore support the wording in clause 9.4 of the Exposure Draft.  
 

- Item 49: United Voice argues that the wording in clause 16.2(d) the Exposure Draft results in 
a reduction of the boilers and flue allowance. 
 
As outlined by SAWIA in the conference on the Exposure Draft on 8 August 2016 information 
from our membership which includes some of Australia’s largest wine producers (including 
coopers) as well as boutique wineries, it is questionable whether this allowance has any 
application in today’s wine industry. 
 
The allowance had application at the time when the Australian wine industry primarily was 
engaged in the production of liqueur and fortified wines and therefore were distilling their own 
grape alcohol. While fortified wine still is being produced, the extent is significantly less and by 
no means something done by all wineries. Further, in the event a winery produces their own 
fortified wine, the grape alcohol required, such as brandy, is provided by specialised distillers.  
 
We have not been made aware of any information from United Voice to demonstrate that 
there are still employees in receipt of the allowance. 
 
Given that in SAWIA’s view the allowance has no or only very marginal practical application 
we do not have a strong view on whether the wording provided in the Exposure Draft is 
adopted or the current wording is retained. However, the Full Bench may want to consider 
whether the allowance has any practical application.  
 

- Item 62: United Voice argues that the wording in clause 24.3(a)(ii) of the Exposure Draft 
results in a reduction of compensation where a RDO falls on a public holiday.  

 
SAWIA is aware ongoing proceedings in relation to the corresponding provision in the 
Manufacturing and Associated Industries and Occupations Award 2010 (AM2014/75). It would 
be preferred if further discussion on clause 24.3(a)(i) could be deferred until the Full Bench 
has made a decision in relation to the Manufacturing and Associated Industries and 
Occupations Award 2010.  
 

 
Yours sincerely 

 
 
 
 
HENRIK WALLGREN 
Business and Workplace Adviser 
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