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26 July 2017 
 
 
Mr Michael Corrigan 
General Manager, Human Resources and Industrial Relations 
Platinum Employee Relations 
PO Box 814 
BROADBEACH QLD 4218 

Dear Mr Corrigan, 

Re: AM2014/257 – Review of the Architects Award 2010 

A conference was held in relation to the above matter at 10.00 am on 25 July 2017 in 

Sydney. A transcript of the conference is available on the Commission’s website. 

There are five substantive variations to the Architects Award 2010 that Association of 

Consulting Architects Australia (ACAA) sought to pursue as part of the 4 yearly review of 

modern awards. The substantive variations sought by the ACAA are as follows:  

 proposal to insert a definition for completed bachelor degree; 

 proposal to insert additional provision clarifying notice period in case of small 
business employers; 

 insert new rates for employees with bachelor degrees; 

 an amendment to the clause dealing with the equipment and special clothing 
allowance; 

 introduction of a new default superannuation fund. 
 

These substantive variations are outlined in the summary of proposed substantive variations 

document published on the Commission’s website on 6 January 2017.  

The issue regarding the introduction of a new default superannuation fund will be addressed 

later in this correspondence.  

At the conference on 25 July 2017, I outlined that the Commission would write to ACAA 

seeking clarification as to whether the organisation intends to pursue its claims.  

I also indicated that an issue originally outlined as a technical and drafting issue (contained 

at item 3 of the revised summary of submissions – technical and drafting published on 5 

January 2017) also appears to be a substantive variation sought by the ACAA. This claim 

seeks to alter the clause in respect of time off instead of payment for overtime work.  

As to substantive variations of the type initially sought by ACAA, a Full Bench of the 

Commission has observed (in the Penalty Rates decision [2017] FWCFB 1001 at [52]) that: 

‘Variations to modern awards must be justified on their merits. The extent of the merit 

argument required will depend on the circumstances. Significant changes where merit 

is reasonably contestable should be supported by an analysis of the relevant 

legislative provisions and, where feasible, probative evidence.’ 

https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/250717_am2014257-273-287.htm
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/architects-substantive-issues.pdf
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/architects-summary-technical-drafting-revised.pdf


The ACAA is asked to advise the Commission in writing (to amod@fwc.gov.au) no later than 

4.00 pm on Monday 14 August 2017 if the substantive claims outlined above are being 

pursued. If the ACAA do intend to pursue the claims, they are to indicate the following: 

 what evidence will be advanced in support of the particular claims; 

 the likely extent and duration of the case;  

 proposed directions regarding the filing of material.  

If no response is received from the ACAA the Commission will assume the substantive 

changes are not being pressed.  

At the conference it was also outlined that the remaining matters identified in the technical 

and drafting summary appear to have been addressed in the revised exposure draft 

published on 5 January 2017. To the extent that they have not been addressed, the Full 

Bench will determine those remaining technical and drafting issues on the papers unless any 

party advises that they wish to have an oral hearing in respect of these issues.  

If any party wishes to have an oral hearing they are to advise the Commission by 4.00 pm 

on Friday 28 July 2017.  

 
New default superannuation fund 
 

As outlined above, the ACCA advised the Commission of a substantive change it was 
seeking to introduce a new default superannuation fund in the Architects Award 2010. 
 

The 4 yearly review of modern awards, of which AM2014/257 is a part, is being conducted in 
accordance with s.156 of the Fair Work Act 2009 (the FW Act). Section 156(2)(c) relevantly 
states: 

 

(2)  In a 4 yearly review of modern awards, the FWC:… 

(c)  must not review, or make a determination to vary, a default fund term of a modern award. 
 

Therefore, it appears that the Commission has no power to vary default superannuation fund 
terms under s.156 of the FW Act. The Commission must review and may vary a term under 
s.156A – 4 yearly reviews of default fund terms (see also ss.156B–156U). The review of 
default funds is separate to the review of modern awards.  
 

It should be noted that while the Commission is under a legislative obligation to conduct 
4 yearly reviews of default fund terms under s.156A, it has not been able to do so because 
there are not enough Expert Panel Members available to constitute an Expert Panel (see 
[2014] FWC 3840). The Commission is unable to advise when an Expert Panel will be 
reconstituted. 
 

Varying default superannuation fund terms outside a 4 yearly review 

Outside a 4 yearly review of default fund terms, modern award default fund terms may only 
be varied pursuant to s.159A – Variation of default fund term of modern award or under the 
more general provisions of s.160 – Variation of modern award to remove ambiguity or 
uncertainty or correct error. An application could also be attempted under s. 158 – 
Applications to vary, revoke or make modern award.  
 

It is not clear whether s.159A may be applied to an award that has not previously been 
subject to a 4 yearly review of default fund terms.  However, even if it may be applied, 
s.159A does not provide for variation of a default fund term to add an additional 
superannuation fund as proposed by the ACAA.  The FW Act only permits the Commission 
to rename or omit a fund in certain circumstances.  

mailto:amod@fwc.gov.au
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/exposure-draft-architects-revised-050117.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/2014fwc3840.htm


 

Given the uncertainty as to the application of s.159A and the inability of the Commission to 
vary a default superannuation fund term as part of the current 4 yearly review of modern 
awards, the ACAA may seek to make an application under a different section of the FW Act. 
Alternatively, if the ACAA forms the view that Commission lacks the jurisdiction to consider 
its claim, it could await the reconstitution of the Expert Panel to recommence the process of 
conducting 4 yearly reviews of default funds. 
 

If the ACAA continues to press the amendments we invite submissions about how it is said 
the Commission has the power to make the amendments.  Any submission must be filed by 
4.00 pm on Monday 14 August 2017.  
 
Please contact the Commission at amod@fwc.gov.au if you have any questions regarding 
any of the above. 
 

Yours faithfully, 

 
JUSTICE IAIN ROSS AO 

President 

mailto:amod@fwc.gov.au

